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L  SCOPE.  —  A.  Forms  for  Use.  —  It  is  the  purpose  of  this 
volume  to  set  out  forms  of  procedure  of  general  application  (as  distin- 
guished from  merely  local  forms) ,  ready  for  use,  or  readily  adaptable, 
for  practice  under  the  common  Ikw  and  the  codes,  in  civil  and  criminal 
procedure,  at  law  and  in  equity,  and  in  special  proceedings,  from  the 
issuance  of  the  first  process  to  the  execution  of  the  final  judgment. 
While  it  is  impossible  within  the  space  of  one  volume,  or  of  any  number 
of  volumes,  to  supply  forms  which  will  meet  the  requirements  of  every 
ease  without  adaptation,  owing  to  the  fact  that  forms  in  their  details 
tend  toward  infinite  variety,  it  is  the  purpose  of  this  volume  to  furnish 
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the  elements  from  which  every  kind  of  a  form  that  may  be  required  in 
practice  may  be  produced. 

B.  Illustration.  —  Another  purpose  which  has  entered  into  the 
compilation  of  this  volume  is  that  of  illustration  and  exemplification 
of  subjects  treated  in  the  articles  of  Standard  Procedure.  Courts  fre- 
quently find  it  necessary  to  set  out  pleadings  and  proceedings  in  order 
that  a  clear  understanding  may  be  had  of  the  point  under  discussion, 
and  some  of  the  best  commentators  use  copious  illustrations  of -forms 
in  treating  of  procedure. 

This  volume  will  supplement  the  other  volumes  of  Standard  Pro- 
cedure in  the  purpose  expressed  in  the  opening  paragraph  of  the 
"Introduction''  to  the  series. 

This  volume  will  in  another  way  render  a  great  service  to  those  who 
use  Standard  Procedure.  The  intricate  system  of  cross-references 
graphically  presents  the  interrelation  and  interdependence  of  the 
several  titles.  This  will  materially  assist  the  user  of  Standard  Pro- 
cedure to  become  familiar  with  the  general  treatment  of  subjects  be- 
fore the  succeeding  volumes  are  issued. 

C.  Standard  Procedure.  —  The  scope  of  Standard  Procedure  is, 
of  course^  much  greater  than  can  be  exemplified  by  the  forms  herein 
set  out.  One  volume  is  inadequate  to  contain  forms  to  correspond  with 
the  great  multitude  of  details  discussed  throughout  the  work.  Many 
principles  are  incapable  of  expression  in  forms. 

D.  Not  Substantive  Forms.  —  The  forms  herein  are  forms  of  pro- 
cedure. Substantive  forms,  those  not  used  in  court  proceedings,  such 
as  deeds,  mortgages,  bonds  (not  incidental  to  procedure),  contracts, 
agreements,  bills  and  notes,  are  not  within  the  scope  of  this  work  and 
are  therefore  entirely  omitted. 

E.  Annotations.  —  The  forms  here  presented  are  not  annotated  to 
any  extent,  it  being  assumed  that  in  every  instance  the  practitioner  will 
refer  to  the  title  which  the  particular  form  is  intended  to  supplement. 
In  those  titles  the  principles  which  enter  into  the  structure  of  the  forms 
will  be  fully  explained  and  supported  by  abundant  citation  of  authori- 
ties. There  are,  however,  cautionary  notes  and  remarks  appended  to 
certain  forms  where  that  has  been  deemed  necessary. 

n.  FOLLOWINO  PSECEDENTS.  —  All  progress  in  science  and 
art  is  built  upon  the  achievements  of  the  past.  Our  progress  in  law  is 
but  the  extending  of  principles  laid  down  in  past  decisions.  But  older 
than  decisions  of  the  court  as  precedents,  are  the  forms  that  have  come 
down  from  the  past,  some  of  them  unchanged  from  the  earliest  times. 
Many  of  the  forms  of  expression  now  in  use  had  their  origin  when 
pleading  was  cultivated  as  an  art.  The  fruits  of  the  toils  of  the  pleader 
laboring  under  the  strict  requirements  of  former  times  may  now  be 
gathered  by  the  modem  practitioner  from  the  forms  that  are  preserved. 

Respecting  common  law  pleading,  Stephen  says:  ''This  system, 
known  by  the  name  of  Pleadings,  of  remote  antiquity  in  its  origin,  has 
been  gradually  moulded  into  its  present  form,  by  the  wisdom  of  suc- 
cessive ages.  Its  great  and  extensive  importance  in  legal  practice,  has 
long  recommended  it  to  the  early  and  assiduous  attention  of  every  pro- 
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fessional  student.  Nor  is  this  its  only  claim  to  notice ;  for  when  proper- 
ly understood  and  appreciated,  it  appears  to  be  an  instrument  so  well 
adapted  to  the  ends  of  distributive  justice,  so  simple  and  striking  in  its 
fundamental  principles,  so  ingenious  and  elaborate  in  its  details,  as 
fairly  to  be  entitled  to  the  character  of  a  fine  juridical  invention." 
Steph.  PI.  2. 

The  same  learned  author  lays  down  as  one  of  the  principal  rules, 
that:  '* Pleadings  should  observe  the  known  and  ancient  forms  of  ex- 
pression as  contained  in  approved  precedents."  Eule  VII,  Steph. 
PL  392. 

The  principle  that  what  has  been  well  settled  judicially  shall  remain 
a  guide  for  future  action  permeates  every  part  of  legal  science,  sub- 
stantive or  adjective,  and  is  expressed  in  the  maxim :  "Omnis  innovatio 
plus  twvitate  puriurbat  quam  utilitate  prodest,'*  (Every  innovation 
occasions  more  harm  by  its  novelty  than  benefit  by  its  utility.)  Broom's 
Maxims,  *147 ;  Eighth  Eng.  Ed.  121. 

Bishop  says :  ^' It  is  little  short  of  an  insult  to  a  judge  to  compel  him, 
without  any  necessity,  to  pass  upon  the  suflSciency  of  a  form  got  up  for 
the  occasion  in  disregard  of  established  practice/'  Bish.  Dir.  and 
Forms,  §2. 

m.  WANT  OP  DUE  FOSM.  —  Of  the  evils  growing  out  of  dis- 
regard of  established  precedents  a  very  learned  author  says:  **The  want 
of  due  form  constitutes  a  just  objection  to  proceedings  in  every  court 
of  justice ;  for  to  reject  all  form  would  be  destructive  of  the  law  as  a 
science,  and  would  introduce  great  uncertainty  and  perplexity  in  the 
administration  of  justice.  Every  irregularity  of  this  sort  is  fraught 
with  inconvenience,  and  generally  tends  to  delays  and  doubts.  And  it 
has  been  well  remarked,  that  infinite  mischief  has  been  produced  by  the 
facility  of  courts  of  justice  in  overlooking  errors  in  form.  It  encour- 
ages carelessness,  and  places  ignorance  too  much  on  a  footing  with 
knowledge  amongst  those  who  practice  the  drawing  of  pleadings.  To 
which  it  may  be  added,  that  it  often  exposes  the  parties  themselves  to 
no  small  hardship,  by  embarrassing  them  at  every  step  in  the  progress 
of  the  cause ;  and  involving  the  merits  of  the  cause  in  superfluous  de- 
tails and  inartificial  allegations,  at  once  loose,  obscure  and  misleading." 
Story's  Eq,  PL  §454. 

IV.  FORUS  OF  EXPREfiBION.  —  A.  At  Law.  —  That  the  labors 
of  the  court  can  be  reduced  and  confusion  avoided  by  following  estab- 
lished precedents  is  not  the  only  reason  for  their  use.  A  clear  concise 
statement  of  a  cause  of  action  can  best  be  attained  by  the  observance 
of  established  forms  of  expression. 

''It  was  impossible  that  a  set  form  of  expression  could  be  designed 
for  every  matter  that  might  become  the  subject  of  a  declaration  or  plea. 
But  many  modes  and  circumstances  of  properties  recurred  so  often  in 
judicial  inquiries,  as  to  obtain  apt  and  stated  forms  of  description  and 
allegation,  which  were  established  by  long  usage;  the  experience  of 
them  having  shown  them  preferable  to  all  others.  These  therefore  were 
adhered  to  by  pleaders ;  and  the  nicety  with  which  they  were  conceived, 
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is  a  strong  mark  of  the  refinement  uiiil  curiosity  with  which  this  part  of 
our  law  was  cultivated."  3  Reeves  4G3,  4G4. 

B.  In  Equity.  —  ''Although  the  rules  of  pleading  in  Courts  of 
Equity,  especially  in  the  case  of  bills,  are  not  so  strict  as  those  adopted 
in  Courts  of  Law,  yet,  in  framing  pleadings  in  Equity,  the  draftsman 
will  do  well  to  adhere  as  closely  as  he  can  to  the  general  rules  of  Com- 
mon Law  pleadings,  whenever  such  rules  are  applicable,  since  the  stated 
forms  of  description  and  allegation  adopted  in  pleading  at  Law  having 
all  been  duly  debated  under  every  possible  consideration,  settled  upon 
solemn  deliberation,  and  established  by  long  usage,  experience  has 
shown  them  to  be  preferable  to  all  others  for  conveying  distinct  and 
clear  notions  of  the  subject  to  be  submitted  to  the  court. ' '  1  Dan.  Ch. 
Pr.  •363. 

C.  Rules  Apply  to  Code  Pleading.  —  The  code  forms  set  out  in 
standard  works  are  derived  in  all  their  essential  elements  from  common 
law  forms.  The  rejection  in  the  codes  of  certain  formal  parts  of  plead- 
ings at  common  law  does  not  imply  a  disregard  of  the  rules  concerning 
the  substantial  parts.  The  rules  which  produce  materiality  and  cer- 
tainty and  which  prevent  obscurity  and  confusion,  prolixity  and  delay, 
are,  theoretically,  at  least,  as  much  in  force  under  the  codes  as  under 
the  common  law;  and  they  should  be  so  in  fact.  Effective  pleading 
demands  the  observance  of  such  rules.  Common  law  precedents  will 
suggest  correct  forms  of  expression  for  code  pleadings.  See  '*  Intro- 
duction, ' '  1  Standard  Proc.  10.^ 

V.    PRE0EDENT8  AS  AUTHORITY  IN  CRIMINAL  PLEADING, 

'*  Precedents,  or  forms  of  indictments,  which  have  been  long  used  and 
stand  uncontradicted,  are  the  highest  evidence  of  what  the  law  is. 
Wherever  an  important  principle  of  criminal  law  is  referred  to  the  dis^ 
cretion  of  the  judges  they  ought  to  consult  the  precedents.''^ 


1.  The  statements  by  the  learned 
authors  quoted,  on  the  desirability  of 
observing  established  precedents,  are 
abundantly  justified  by  the  practice 
that  obtains  in  many  localities.  Long, 
rambling  statements  of  a  cause  of  ac- 
tion in  complaints,  opposed  by  long, 
loose  counter  statements  under  the 
name  of  an  answer,  are  of  frequent 
recurrence.  From  the  two  it  is  ex- 
tremely difficult  to  extract  the  issue. 

2.  People  V.  Bobertson,  3  WheeL  Or. 
Gas.    (N.  Y.)    180,  190. 

^'I  agree  also  with  the  saying  of  a 
very  enlightened  man  of  our  own 
country  that  forms  are  the  handmaids 
of  justice."  People  v.  Bobertson,  3 
Wheeler's  Cfr.  Cas.  (N.  Y.)  180,  192. 

'^  Pleaders  should  be  more  careful, 
and  pay  some  attention  to  the  pre- 
scribed forms  which  have  grown  up 
and  become  familiar  to  the  profession." 
State  V.  Beakey,  42  Mo.  40^  41. 


*' Although  it  has  sometimes  been 
claimed  by  members  of  the  profession 
that  by  our  Code  of  Criminal  Procedure 
no  particular  skill  or  precision  was  re- 
quired in  framing  an  indictment,  and 
that  almost  any  form  of  words  would 
be  sufficient,  yet  we  fail  .to  see  that 
any  of  the  substantial  elements 
of  a  good  and  sufficient  indict- 
ment, as  attested  by  the  long  and 
well  established  principles  of  criminal 
jurisprudence,  are  ignored  by  our  stat- 
ute."    State  t?.  Dougherty,  4  Ore.  200. 

"It  has  become  too  much  the  prevail- 
ing belief  to  suppose  that  our  liberal 
practice  act  in  criminal  cases  wiU  cure 
almost  every  defect,  but  this  is  a  mis- 
take. A  clear,  substantive  charge,  con- 
stituting the  offense,  is  as  necessary 
now  as  it  ever  was."  State  €.  Beakey, 
02  Mo.  40,  42. 

"The  indictment  in  the  present  case 
departs  from  established    forms,      if, 
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VI.  ^SELECTION  OF  FORMS.  —  In  general,  approved  standard 
forms  are  given  in  this  volume.  They  have  been  collected  from  selec- 
tions of  forms  made  by  authors  of  recognized  ability. 

In  some  cases,  however,  forms  from  adjudicated  cases,  based  on 
statutory  provisions,  have  been  set  out  for  the  purpose  of  exemplifica- 
tion of  what  the  courts  have  held  sufficient  under  a  particular  Hnd  of 
statute.  Great  care  will  have  to  be  exercised  in  adapting  such  forms 
to  the  statutes  of  other  jurisdictions.  They  can  serve  only  as  sugges- 
tions outside  of  their  particular  state. 

In  a  great  many  instances  the  forms  set  out  in  modem  reported  cases 
are  specimens  of  crude  originality,  bad  enough  to  invite  attack,,  yet  con- 
taining sufficient  substance  to  save  them  from  utter  condemnation  by 
the  courts.  Because  they  are  doubtful  they  get  into  the  reports  and 
thus  reverse  nature's  law  of  *' survival  of  the  fittest."  Besides  their 
general  unfitness  their  introduction  here  would  carry  into  the  volume 
much  unadjudicated  matter.^ 

Vn.  HOW  TO  USB  THIS  VOLUME.  — A.  References.  —  The 
ample  direct  cross-references  made  herein  to  forms  pertaining  to  a  title, 
which  of  necessity  have  been  set  out  under  other  titles,  will  readily 
direct  the  practitioner  to  any  form  within  the  volume  which  he  may 
desire.  But  until  familiarity  is  acquired  with  the  volume  and  with  the 
titles  therein  contained,  further  suggestion  may  be  necessary  to  aid  in 
ready  reference  to  the  forms.  In  general,  it  may  be  said  that  the  surest 
way  to  quickly  find  the  form  desired  by  one  not  familiar  with  the  titles 
would  be  to  refer  to  general  heads  under  which  the  form  may  be 
classed.  Thus,  if  it  is  an  order  that  is  desired,  look  under  the  title 
"Orders  of  Court "  through  the  analysis  and  direct  cross-references. 
If  it  does  not  readily  occur  to  the  practitioner  under  what  general  class 
the  particular  form  he  desires  will  be  found,  a  reference  to  the  title 
"Pleading,"  or  to  the  title  "Practice^"  as  the  case  may  be,  will  prob- 
ably start  a  chain  of  references  which  will  lead  to  the  desired  form.  *■ 

In  this  connection  it  may  be  said  that  reference  to  a  large  number  of 
the  titles  herein  contained  will  be  found  under  the  titles  "Answers;" 
"Arraignment  and  Plea;"  "Bills  and  Answers;"  "Declaration  and 
Complaint;"  "Decrees;"  "Demurrer;"  "Equity  Jurisdiction  and 
Procedure;"  "Judgments;"  "Motions;"  "Orders;"  "Pleas;"  Pro- 
cess" and  also  under  other  general  titles. 

Answers  referred  to  above  are  code  answers.  Answers  in  equity  will 
be  found  under  the  title  "Bills  and  Answers." 

B.  Formal  Parts.  —  Throughout  this  volume  the  mere  formal 
i)arts,  such  as  commencements  and  conclusions,   have   been   in   many 


therefore,  we  consign  Mr.  Bobertson 
to  the  state  prison,  we  must  do  so 
under  a  form  of  indictment  hitherto 
unknown  to  our  law.  To  this  I  am  op- 
posed. I  do  not  believe  that  the  courts, 
unless  authorized  by  the  legislature, 
have  the  power  to  change  the  forms 
of  criminal  proceedings.''      People    r. 


Robertson,  3  Wheel.  Cr.  Cas.  (N.  Y.) 
180,  191. 

5.  ''While  a  little  inartistic,  and 
not  grammatically  free  from  criticism, 
yet  it  sufficiently  charges  the  statute:  y 
offense.  *'  Parsons  v.  State,  53  Tex. 
Crim.  540,  28  S.  W.  204. 

''It  would  be  difficult  to  conceive  of 
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cases  necessarily  omitted  to  conserve  space.  It  has  not  been  deemed 
necessary  to  repeat,  parenthetically  or  otherwise,  the  suggestion  that 
pleadings  and  other  papers  should  be  entitled  in  the  case,  should  have 
the  proper  commencement  and  conclusion,  and  should  be  signed  by  the 
party  or  attorney. 

The  question  of  formal  parts,  however,  has  not  been  neglected.  Great 
care  has  been  exercised  in  supplying  them  at  their  proper  place  under 
general  heads.  Thus,  in  the  case  of  bills  in  equity,  the  beginnings  and 
endings  of  the  several  parts  of  the  bill  have  been  set  out  under  the  title 
"Bills  and  Answers;"  of  declarations  and  complaints,  at  the  beginning 
of  the  title  ''Declaration  and  Complaint;''  of  indictments  and  informa- 
tions, at  the  beginning  of  the  title  "Indictment  and  Information." 

C.  Statements  op  Actions.  —  Under  the  title  "Attachment,"  II, 
A  to  L  will  be  found  numerous  statements  of  actions  adapted  to  the 
purpose  of  the  practitioner,  where  a  brief  statement  is  required  in 
emergencies  previous  to  the  preparation  of  the  complaint.  These  may 
be  adapted  to  affidavits  for  arrest  and  for  any  other  occasion  where 
such  brief  statement  is  required. 

D.  Statement  op  Things  Enjoined.  —  Under  the  title  "Injunc- 
tions," III,  A  to  L  will  be  found  numerous  statements  of  things  en- 
joined which  may  be  conveniently  used  in  decrees  and  in  judgments 
under  the  codes. 

E.  Adaptation  op  Common  Law  Forms  and  Code  Forms.  —  A 
large  number  of  common  law  forms  and  code  forms  are  contained  in  this 
volume.    It  is  desirable  that  they  supplement  each  other. 

Whenever  the  code  pleader  desires  to  supplement  his  code  forms  of 
complaint  from  common  law  sources,  it  is  only  necessary  to  pass  over 
the  formal  commencement  of  the  common  law  declaration  down  to  the 
words  "for  that"  or  "for  that  whereas,"  striking  out  the  word  "for" 
and  "whereas"  and  leaving  "that"  for  the  introductory  word  foUow- 
iilg  "alleges."  He  can  then  continue  to  the  end,  substituting  a  code 
prayer  for  relief. 

In  case  the  code  pleader  desires  to  adapt  the  common  law  plea  of  new 
matter  to  his  purpose,  he  can  likewise  pass  down  through  a  common 
law  plea  to  the  words  "because  he  says"  and  omitting  these  words,  use 
"that"  as  the  introductory  word  of  the  substance  of  his  answer, 
omitting  the  fonnal  ending,  "And  this  the  defendant  is  ready  to 
verify,"  etc.    See  notes  below.* 

A  specific  denial  under  a  code  may  be  constructed   from  a  special 


an  indictment  more  illogically  or  inar- 
tisticallv  drawn."    State  t\  Reakey,  62 
Mo.  40,'  41. 
4.       In     the     King's     Bench.       The 

day  of  in  the  year 

of  our  Lord 


to-wif,  A.  B.  (the  plaintiff 
in  this  suit),  by  E.  F.  his  attorney  (or, 
in  his  own  proper  person),  complains 
of  G.  D.  (the  defendant  in  this  suit), 
who  has  been  summoned  to  answer  the 


said  plaintiff  (or,  who  has  been  arrested 
at  the  suit  of  the  said  plaintiff),  in 
an  action  of  trespass:  For  that  the 
said   defendant    heretofore,     to-wit,     on 

the  day   of  in   the 

year  of  our  Lard  ,  with  force 

and  arms,  made  an  assault  upon  the 
said  plaintiff,  and  heat,  wounded,  and 
ill-treated  him  {so  that  his  life  was 
despaired  of;  and  other  wrongs  to  the 
said  plaintiff  did;  against  the  peace  of 


Yl 


INTRODUCTION 


plea  by  way  of  traverse  by  rejecting  the  formal  beginning  and  the 
formal  ending  and  incorporating  the  body  of  the  plea.  It  is  a  common 
practice,  however,  to  change  the  form  from  negative  to  affirmative  by 
omitting  the  word  '*not"  and  preceding  the  statement  by  the  "word 
'* denies,"  thus:  ** denies  that  the  plaintiff  did  lend  the  money  men- 
tioned in  the  complaint,"  instead  of  ^^that  the  plaintiff  did  not  lend  the 
money  mentioned  in  the  complaint." 

For  substance  of  code  complaints  in  equity  reference  is  suggested  to 
the  stating  part  of  the  bill. 

It  will  be  observed  that  decrees  can  be  easily  adapted  as  prayers  of 
relief  by  a  few  verbal  changes  for  either  bills  in  equity  or  complaints 
under  tiie  codes. 

In  preparing  judgments  under  the  code  equity  procedure  it  will 
hardly  be  necessary  to  suggest  reference  to  decrees  herein  for  substance. 


cur   said   lord,   the   Jcinfff   and) 
damage  of  the  said  plaintiff  of 


to   the 


pounds;  and  therefore  he  brings  his  suit, 
etc.    Steph.  Pi.  38. 

Matter  italicized  used  in  code  plead- 
ing, except  that  matter  in  parenthesis 
is  usually  omitted. 

Supreme  Court,  C.  D.  v.  A.  B. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  S.  G.  B.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  because  he  says,  that  the  said  sev- 
eral supposed  causes  of  action  in  the 


said  declaration  mentioned,  did  not,  nor 
did  any  or  either  of  them,  accrue  to 
the  said  plaintiff,  at  any  time  within  six 
years  next  before  the  commencement  of 
this  suit  {in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com* 
plained  against  him,  the  said  defendant,) 
And  this  he,  the  said  defendant,  is 
ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc. 

S.  Or,  B.,  attorney  for  deft. 
Burr.  App.  344,  §630;  3  Chit.  PI.  941. 

Matter  italicized  used  in  code  plead- 
ing, except  that  matter  in  parenthesis 
is  usually  omitted. 
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FORMS.  IN  PROCEDURE 


SUPPLEMfilijTAL  TO  ARTICLES 

IN*  -  • 

I 

STANDARD  PROCEDURE 

■  i 

(See  Introduction  in  This  Volume)' 


ABATEMENT,  PLBA8  OF 

I.    F16M,  at  Iaw,  2 

A.  Alien  Enemy,  2 

B.  Coverture,  2 

1.    Of  Plaintif,  2 
.      2.    Of  Defendant,  3 

C.  Death  of  Plaintif,  3 

D.  Misnomer  of  Defendant,  3 

E.  Nul  Tiel  Person  in  Merum  Natura, 

3 

IL    Answers  in  Aliatement  (CMe),  8 

A.  Alien  Bnemjf,  3 

B.  No  8%ich  Corporation,  3 
O.  Coverture  of  PUHntif,  3 
D.    Death  of  Defendant,  4 

jsisnomer,  4 
For   other   forms,    see    1     Stanbabd 
Pboc.  32,  42,  51,  65. 

OROSS-ItEFEBEiKCEB : 
ANOTHift  AcnoN  Pending: 

Plea  of  Autre  Action  Pendant; 

Answer  in  Abatement,  Another  Ac- 
tion  Pending; 

Answer  in  Abatement,  Another  Ac- 
tion Pending  in  Case  of  Counter- 
claim; 

Answer  in  Abatement,  Pendency  of 
Partnership     Cause,    in     Partition 
Suit. 
Abbaioniocnt  anb  Plea: 

Plea  in  Abatement,  No  Preliminary 
Szamination; 

Plea  in  Abatement  to  Indictment, 
Misnomer; 

Beplieation  to  Plea  of  Abatement. 

ASSIGNICENTS : 

Answer  in  Abatement,  Assignment  of 
Cause  of  Action  bj  Plaintiff  to 
Third  Person. 

CORPOftATIONS  : 

Plea  of  Nul  Tiel  Corporation; 
Beplieation  by  Way  of  Traverse  to 

Plea  of  Nul  Tiel  Corporation; 
Plea  of  Misnomer  of  Corporation. 


Dkmubbbe:  '   ," 

Special  Demurrer  to  Plea  of  Abate- 
ment.       ^ 
Grand  Juby: 

Plea  in  Abatement,  Grand  Juror  Dis- 
qualified; 

Plea    in    Abatement,   Full   Jury    Not 
Present; 

Special  Plea,    Jurors    Not    Properly 
Selected; 

Beplieation  to  Plea  That  Jurors  Were 
Not  Properly  Selected. 

Infants: 
Plea   in    Abatement   of   Infancy    of 

Plaintiff; 
Plea  in  Abatement  of  Infancy  of  De- 
fendant; 
Beplieation  to  Plea  in  Abatement  of 

£ifancy; 
Answer   in   Abatement,   Infancy   of 

Plaintiff. 
Judgment  Bbcobds: 
Judgment  Becord  on  Cassetur  Billa; 
Judgment     Becord     of     Bespondeat 

Ouster,  Demurrer  to  Plea; 
Judgment    Becord    on     Verdict     for 

Plaintiff  in  Abatement; 
Judgment  Becord  Where  Verdict  Has 

Been  Given  for  Defendant  on  Plea 

of  Misnomer; 
Judgment    Becord    on    Demurrer    to 

Beplieation  to  Plea  in  Abatement, 

Sustained. 
Judgments  : 
Order  for  Judgment  of  Bespondeat 

Ouster; 
Judgment  for  Defendant  on  Plea  of 

Misnomer; 
Judgment    on    Plea    of    Abatement 

Sustained; 
Notice   of   Judgment   of   Bespondeat 

Ouster. 
Parties  : 
Answer   in    Abatement,   Non-Joinder 

in  Case  of  Endorsement; 
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Answer  in  Abatement,   Non-Joinder 

of  One  Party  to  Contract; 
Answer  in   Abatement,   Non-Joinder 

of  Co- Administrator; 
Answer   in   Abatement,   Non-joinder 

of  Co-Dxecntor; 
Anawer  in   Abatement,   Non-Joinder 

of  Partner  of  Defendants;     '    -  '\ 
Answer  in   Abatement,   Non-JoimAer 

of  Necessary 'Defendant^. 
Answer  in  Abatement,  Joint  Inter- 
est in  Plaintiff  an4  -^ird  Person; 
Plea  of   Non- Joinder  ;pf  'Plaintiff; 
Answer  in   Ab/tteneeli^   Non-Joinder 

of  Tenant  in*.  Cojnmon,  as  to  Part 

of  the  Ch>bdB;  ' 
Answer  'in*,  j^batement,  Non-Joinder 

of  Other*. Owners  in  Action  Bela- 

tive  to  Land; 
Plea  of  Non- joinder  of  Defendant. 
Plea  in  Equity: 
Plea,  Defendant  No  Interest; 
Plea  in  Abatement,  Coverture  of  the 

Plaintiff; 
Plea   of    Infancy    of    Plaintiff,    No 

Prochein  Ami; 
Plea  of  Lunacy  of  Plaintiff; 
Plea,  Plaintiff  Not  Administrator; 
Plea,  Defendant   Never  Administra- 
tor; 
Plea  to  Bill  by  Administrator,  Snp- 

posed  Intestate  Living; 
Plaintiff  an  Alien  Enemy. 
Pleas: 
Plea  in  Abatement  as  to  Pftrt,  and 

in  Bar  to  the  Best. 
Bbpucation  and  Bsplt: 
Beplication  to  Plea  of  Abatement  in 

Coverture; 
Beplication  by  Way  of  Estoppel  to 

Flea  in  Abatement. 

L    Pleas  at  Law. 

A.    Plea  of  Alien  Enemy, 

And  the  said  C.  D.,  defendant  in  thia 
suit,  by  G.  H.,  his^  attorney  (or,  **in 
his  own  proper  person")  comes  and  de- 
fends the  wrong  and  injury,  when,  etc., 
and  says  that  the  said  plaintiff  ought 
not  to  be  answered  to  his  bill  (or- 
''writ'')i  ft>^d  declaration  (see  next 
form),  aforesaid,  because  he  says  that 
the  said  plaintiff  ia  an  alien,  bom  in 
foreign  parts,  out  of  the  allowance  of 
the  United  states  of  America,  and 
within  the  allegiance  of  a  foreign  state, 
to-wit,  of  the  (United  Kingdom  of 
Great  Britain  and  Ireland),  and  is  not 
a  citizen  of  the  United  States  by  natur- 
alization or  otherwise,  to-wit,  at  etc.; 
and  that  the  persons  exercising  the 
powers  of  government  in  the  said  for* 


eign  state  {the  United  Kingdom  of 
Great. Bntikin*  and  Ireland),  aforesaid, 
are  .  at-*  wpir  with  and  enemies  of  the 
Unitlid'.  States  of  America,  to-wit,  at, 
•^tc:,>and  that  the  said  plaintiff  being 
sui&h' alien  aa  aforesaid  and  not  a  eitisen 
of  the  United  States,  entered  and  came 
into  the  United  States,  and  still  re- 
mains therein,  without  any  letter  of 
safe  oondttct  from  the  president  of  the 
United  States,  or  any  license  to  be, 
reside,  or  remain  in  the  United  States; 
but  the  said  president  (or,  ''by  an  act 
of  the  congress  of  the  United  States, 
the  said  plaintiff  was")  ordered  and 
directed  (him,  the  said  plaintiff),  to 
quit  and  leave  the  said  United  States 
of  America  (or  set  out  some  other  mat- 
ter showing  affirmatively  that  he  had 
no  license  to  remain,  etc.).  And  this 
he  is  ready  to  verify,  etc.  Wherefore 
he  prays  judgment,  if  the  said  plaintiff 
ought  to  be  answered  to  his  bill  (or\ 
''writ"),  and  declaration  aforesaid, 
etc.  (Add  affidavit  as  in  next  form.) 
Burr.  App.,  331,  |596;  1  Wentworth's 
PL  42;  Lill.  Ent.  1. 

B.    Coverture. 

1.  Plea  of  Coverture  of  Plaintiff, 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney  (or,  "in 
his  proper  person"),  comes  and  defends 
the  wrong  (or,  in  trespass,  "the 
force")  and  injury  when,  etc.,  and 
prays  judgment  of  the  said  bill  (or 
"writ")  and  declaration  (or,  if  the 
suit  be  commenced  by  dedaration, 
"prays  judgment  of  the  said  declara- 
tion"), of  the  said  plaintiff,  because 
he  says  that  the  said  plaintiff,  before 
and  at  the  time  of  the  commencement 
of  this  suit,  was  and  still  is  married 
to  one  S.  T.,  then  and  yet  her  husband 
,who  is  still  living,  to-wit,  at,  etc.  (the 
venue),  aforesaid;  and  this  he,  the  said 
defendant,  is  ready  to  verify;  where- 
fore, because  the  said  S.  T.  is  not 
named  in  the  said  bill  (or,  "writ"), 
and  declaration  (or  "in  the  said  dec- 
laration")' of  the  eaid  plaintiff,  the 
said  defendant  prays  judgment  of  tho 
bill  (or,  "writ")  and  declaration  (or, 
"of  the  declaration"}  aforesaid,  and 
that  the  same  may  be  quashed,  etc. 
(City  and)  county — ss.:  C.  D.,  the 
above  named  defendant  being  sworn 
says,  that  the  above  plea  is  true  in 
substance  and  matter  of  fact. 

C.  D. 
Sworn,    etc.,   Burr,    App,    SSS,    J597; 
3  Chit.  PI.  899  (c). 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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2.    Plea   in  Abatement    of    Cover- 
ture of  Defendant. 

And  the  said  defendant  in  this  suit, 
to-wit,  C.  F.,  sued  by  the  name  of  C.  D., 
in  her  own  proper  person  (the  defend- 
ant must  plead  this  in  person),  comes 
and  prays  judgment  of  the  said  bill 
(or,  "writ"),  and  declaration  (or 
''prays  judgment  of  the  said  declara- 
tion"), (see  last  form),  of  the  said 
plaintiff;  because  she  says  that,  at  the 
time  of  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff  (or  "of  the  issuing 
of  the  said  writ,"  or,  "of  the  filing 
of  the  said  declaration"),  she  was  and 
still  is  married  to  one  S.  F.,  who  is 
still  living,  to-wit,  at,  etc.  (the  venue) 
aforesaid;  and  this  she  is  ready  to 
verify;  wherefore  because  the  said 
8.  F.  is  not  named  in  the  said  bill 
(or  "writ"  or  "declaration")  afore- 
said, she  prays  judgment  of  the  said 
bill  (or  "writ")  and  declaration,  and 
that  the  same  may  be  quashed,  etc. 
(Add  affidavit  as  in  last  form.)  Burr. 
App.  332,  §598;  3  Chit.  PL,  S99. 

G.  Plea  in  Abatement  of  Death  of 
Plaintiff. 

(Commencement  in  usual  form) — 
because  he  says  that  the  said  A.  B., 
at  whose  suit  the  same  bill  is  above 
supposed  to  be  exhibited  against  him, 
the  said  defendant,  at  the  time  of  the 
exhibition  of  that  bill  and  long  be- 
fore was  dead;  and  that  there  is  not, 
nor  at  the  time  when,  etc.,  was  there 
any  such  person  in  being  as  the  said 
A.  B.,  as  m  and  by  the  aforesaid  bill 
Is  above  supposed.  And  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment of  the  said  bill  (or  "writ"),  and 
that  the  same  may  be  quashed,  etc. 
Burr.  App.  334,  §601;  1  Wentw.  PI.  50. 

D.    Plea  of  Misnomer  of  Defendant 
And  C.  D.,   against  whom   the  said 

A.  B.  hath  exhibited  his  said  bill  (or 
"issued  his  said  writ"),  (or  "filed  his 
said   declaration"),  by  the    name    of 

B.  D.,  in  his  own  person,  cpmes  and 
says  th^t  he  is  named  and  called  by 
the  name  of  C.  D.,  and  by  that  name 
and  surname  hath  always,  since  the 
time  of  his  nativity,  hitherto  been 
named  and  called;  without  this  that 
he^  the  said  C.  D.,  now  is,  or  at  the 
time  of  exhibiting  the  said  bill  (or 
"Issuing  the  said  writ"),  (or  "filing 
the  said  declaration")  was,  or  ever 
before  had  been  named  or  called  by  the 
name  of  E.  D.,  as  by  the  said  bill 
loT  "writ'')   and  declaration,  is  sup- 


posed, and  this  he,  the  said  O.  D., 
is  ready  to  verify.  Wherefore  he  i^rays 
judgment  of  the  said  bill  (or  "writ") 
and  declaration  (or,  "of  the  said 
declaration"),  and  that  the  same  may 
be  quashed,  etc.  (Add  affidavit).  Burr. 
App.  334,  §604;  3  Chit.  PI.  901. 

E.    Plea  of  Nul  Tiel  Person  in  Berum 
Natura, 

And  the  said  C.  D.,  defend- 
ant, etc.,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
there  is  not,  nor  on  the  day  of  the 
service  of  the  said  writ  (or  "declara- 
tion"), (or  "of  the  exhibition  of  the 
said  bill"),  nor  ever  since,  was  there 
in  nature  any  such  person  called  A.  B., 
as  by  the  said  writ  (or  "bill")  is 
above  supposed,  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment, etc.  (Add  affidavit).  Burr.  App. 
334,   §602;  Yates'  Forms,  111. 

n.    Answen  in  Abatement  (Code). 

A.  Answer     in      Abatement,      Alien 

Enemy. 

I.  That  the  plaintiff  was  not  at  the 
commencement .  of  this  action,  and  is 
not  now,  a  citizen  of  the  United 
States,  by  naturalization  or  other- 
wise; but  was  and  is  an  alien,   bom 

in out  of  the  allegiance  of  the 

United  States,  and  within  the  al- 
legiance of  the  kingdom  of . 

II.  That  at  the  commencement  of 
this   action   the   government     of     said 

were,   and    still   are   at   war 

with,  and  enemies  of,  the  United 
States. 

III.  That  the  plaintiff  then  was,  and 
still  is,  an  alien  enemy  abiding  with- 
out the  United  States,  and  at , 

within  said  ,  and  adhering  to 

the  said  enemies  of  the  United  States. 
2  Abb.  Forms  25;  Bell  r.  Chapman,  10 
Johns.  (N.  Y.)  183;  Le  Bret  r.  Papil- 
lon,  4  East  502,  102  Eng.  Beprint  923. 

B.  Answer  in  Abatement,    No    Such 

Corporation, 

That  at  the  commencement  of  this 
action  there  was  not,  nor  is  there  now, 

any  such  corporation  as  the  

company,  named  as  plaintiffs  therein. 
2  Abb.  Forms  25. 

C.  Answer^  in   Abatement,  Coverture 

of  Plaintiff. 

That  at  the  commencement  of  this 
action  the  plaintiff  was,  and  still  is, 
the  wife  of  one  M.  N.,  who  is  still 
living  at (and  that  this  action 
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does  not  concern  her  separate  prop- 
erty).    2  Abb.  Forms  24. 

D.  Answer  in  Abatement,  Death  of 

a  Defendant  Before  Suit. 
That   Y.   Z.,   one  of  the   defendants 
in   this  action,    died    at   ,   be- 
fore this  action,  and  on  or  about  the 

day   of    .      2    Abb. 

Forms  28. 

E.  Answer  in  Abatement,  Misnomer, 
That  the  true  name  of  the  plaintiff 

(or  this  defendant)  is,  and  always  has 

been,  ,   and   not  ,   in 

which  name  he  sues  (or,  is  sued).  2 
Abb.  Forms  28;  L.  &  N.  R.  Co.  r.  Hall^ 
12  Bush  (Ky.)   131. 


ABDUOTIOK. 

L    Indictment*  4 

A.  Abduction  of  Woman  on  Account 

of  Eer  Fortune,  4* 

B.  Abduction    of    Girl     Under    Six- 

teen, 4 
a    Stealing  Child  Under  Age  of  Ten 

Years,  4 
For  other    forms,    see    1    Standard 
Peoc.  86,  88,  89. 

L    Indictment. 

A.  Abduction  of  Woman  on  Account 

of  Her  Fortune, 
Middlesex,  to- wit: — The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer, 
on  the  third  day  of  August,  in  the 
ninth  year  of  the  reign  of  our  sov- 
ereign lady  Victoria,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously,  and  from 
motives  of  lucre,  did  take  away  and 
detain  one  A.  N.  against  her  will,  she 
the  said  A.  N.,  then  and  there  hav- 
ing a  certain  present  and  absolute  in- 
terest (any  interest,  whether  legal  or 
equitably  present  or  future,  absolute, 
conditional,  or  contingent),  in  certain 
real  estate,  (real  or  personal  estate), 
with  intent  her  the  said  A.  N.  to 
marry  (to  marry  or  defile,  or  cause  her 
to  be  married  or  defiled  by  any  other 
person),  against  the  form  of  the  stat- 
ute in  such  ease  made  and  provided, 
and  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.  Areh. 
Or.  PI.  475, 

B.  Indictment,    Abduction    of    Oirl 

Under  Sixteen, 
(Commencement  as  in  I,  A) — in  the 
county  aforesaid,  unlawfully  did  take 


and  cause  to-  be  taken  one  A.  N.  out 
of  the  possession  and  against  the  will 
of  K.  N.,  her  father  (out  of  the  pos- 
session and  against  the  will  of  her 
father  or  mother,  or  any  other  person 
having  the  lawful  care  or  charge  of 
her),  she  the  said  A.  N.,  then  and 
there  being  an  unmarried  girl,  under 
the  age  of  sixteen  years,  to-wit,  of  the 
age  of  fifteen  years;  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity.    Arch.  Cr.  PI.  477. 

Note. — The  allegation,  "being  an  un- 
married girl,"  is  sufiicient.  Arch.  Cr. 
PI.  477;  K.  V,  Moor,  2  Lev.  179;  R.  v. 
Boyall,  2  Bur.   832. 

C.    Indictment,  Stealing  Child  Under 
Age  of  Ten  Years. 

(Commencement  as  in  I,  A) — in  the 
county  aforesaid,  feloniously  and  mali- 
ciously did  by  force  (force  or  fraud), 
lead  and  take  away  (lead  or  take 
away,  or  decoy  or  entice  away,  or  de- 
tain) one  A.  N.,  a  child,  then  under 
the  age  of  ten  years,  to-wit,  of  the 
age  of  seven  years,  with  intent  then 
and  there  and  thereby  to  deprive  one 
J.  N.,  the  father  (parent  or  parents, 
or  any  other  person  having  the  lawful 
care  or  charge  of  such  child)  of  such 
child,  of  the  possession  of  the  said 
child;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the 
queen,  her  crown  and  dignity.  2nd  Count. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
the  said  J.  S.  afterwards,  to-wit,  on 
the  day  and  year  aforesaid,  with  force 
and  arms,  at  the  parish  siforesald,  in 
the  county  aforesaid,  feloniously  and 
maliciously  did,  by  force,  lead  and  take 
away  the  said  J.  N.,  a  child  then  un- 
der the  age  of  ten  years,  to-wit,  of  the 
age  of  seven  years,  with  intent  then  and 
there  and  thereby,  divers  articles  (any 
article  upon  or  about  the  said  child, 
to  whomsoever  such  article  may  be- 
long), that  is  to  say,  one  necklace  of 
the  value  of  twenty  shillings  (etc., 
stating  the  articles),  then  and  there 
upon  and  about  the  person  of  the  said 
child,  feloniously  to  steal,  take^  and 
carry  away;  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 
Add  counts  stating  that  the  defendant 
did  ''by  fraud  entice  away,"  or,  "did 
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by  fraud  detain/'  or,  "did  by  force 
detail,"  etc.,  if  necessary.  Arch.  Cr. 
PI.  478. 


ABO&TIOK. 

I.    Indictment^  5 

A.  Administering  Poison,  5 

B.  Use  of  Insirumefit,  5 

C.  Use  of  Instrument  and  Drugs,  5 
For    other   forms,    see    1     Standard 

Proc.  96,  105,  106,  109. 

Z.    Indictni6at. 

A.  Administering  Poison  To  Ptocufre 

Miscarriage, 
Middlesex,  to- wit:— The  jnrors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  8.,  late  of  the  parish 
of  B.,  in  the  county  of  M..  laborer,  on 
the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  80vereip;n 
lady  Victoria,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  and 
unlawfully  £d  administer  to,  and  cause 
to  be  taken  by  one  A.  N.  (administer 
to  her,  or  cause  to  be  taken  by  her), 
a  large  quantity  of  a  certain  noxious 
thing  called  savin,  to-wit,  two  ounces 
of  the  said  noxious  thing  called  savin 
(poison  or  other  noxious  thing),  with 
intent  then  and  there  and  thereby  to 
procure  the  miscarriage  of  the  said 
A.  N.,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.  If 
there  be  any  doubt  as  to  the  drug  ad- 
ministered, it  may  be  prudent,  perhaps, 
to  state  it  in  different  ways,  in  several 
counts,  and  add  a  count  stating  it  to 
be  "a  certain  noxious  thing  to  the 
jurors  aforesaid  unknown. ''  Arch.  Cr. 
PL  519. 

B.  Indictment  for  Using  Instruments 

To  Procure  Miscarriage, 
(Commencement  as  in  the  last  prece- 
dent)— in  the  county  aforesaid,  feloni- 
ously and  unlawfully  did  use  a  certain 
instrument  (any  instrument  or  other 
means  whatever),  called  a  ,  by 

then  and  there  (state  the  mode  of 
using  the  instrument),  with  intent, 
etc.  (as  is  the^  last  precedent).  Arch. 
Cr.  PI.  581. 

C.  Information  for  Using  Insirumeni 

and  Administering  Drugs. 
"The  said  defendants,  Thomas  Hatch- 
ard  and  Nancy  Josephine  Hat  chard,  did 
wilfully  and  feloniously  make  an  as- 
sault in  and  upon  a  woman,  Minnie 
Beaidaley,  she,  the  said  Minnie  Beards- 


ley,  bein|^  then  and  there  pregnant 
with  a  child;  and  that  the  said  Thomas 
Hatchard  and  Josephine  Hatchard  did 
then  and  there  wilfully  and  feloniously 
employ  upon  the  body  and  womb  of 
the  said  Minnie  Beardsley  a  certain 
sharp  instrument  or  instruments  to  this 
informant  unknown,  and  did  then  and 
there  wilfully  administer  to  the  said 
Minnie  Beardsley  certain  medicines  ' 
and  drugs  to  this  informant  unknown, 
with  intent  thereby  then  and  there  wil- 
fully and  feloniously  to  destroy  such 
child,  the  same  not  being  necessary  to 
preserve  the  life  of  such  mother,  the 
said  Minnie  Beardsley,  and  not  having 
been  advised  by  two  physicians  to  be 
necessary  for  the  purpose  of  preserv- 
ing the  life  of  such  mother,  the  said 
Minnie  Beardsley;  by  means  whereof 
the  death  of  the  said  Minnie  Beardsley 
was  produced,  and  whereby  the  said 
Thomas  Hatchard  and  Nancy  Josephine 
Hatchard,  on  the  12th  day  of  Decem- 
ber, in  the  year  one  thousand  eight 
hundred  and  eighty-seven,  at  the  said 
county  of  Milwaukee,  feloniously  did 
kill  and  slay  the  said  Minnie  Beards- 
ley." Hatchard  v.  State,  13  Cr.  L. 
Mag.  566,  567,  79  Wis.  359,  48  N.  W. 
380. 

Note, — The  statement  as  to  advice  of 
physicians  is  to  meet  a  statutory  ex- 
ception. 

ACOESSOBXBS  AND  AOOOMPIJOES. 

L    Indictment  of  Prlnciiial  in  Second 
Degree,  5 

n.    iDdlctment    of   Accessory   Before 
Fact,  6 

A.  With  Principal,  6 

B.  Principal  Convicted,  6 

C.  As  Substantive  Felony^  6 

m.     Indictment  of    Accessory    After 
Facty  6 

A.  With  Prineipal,  6 

B.  Priihcipal  Convicted,  7 

For  other  forms,  see  1  Standard 
PRoa  142,  143,  148. 

CROSS-REFERENCE : 
PosT-OFncK: 
Indlctiaent  tor  Assisting  in  Robbing 
Mail. 

L    Indictmmit  of  Principal  in  Second 
Degree. 

After  stating  the  offense  of  the 
prineipal  in  the  first  degree,  and  im- 
mediately before  the  conclusion  of  the 
indictment,  charge  the  principal  in  the 
s^ond  degree  thus:    And    the    jurors 
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aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.  W.,  late  of 
the  parish  aforesaid,  in  the  county 
aforesaid,  laborer,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, feloniously  was  present,  aiding, 
abetting,  and  assisting  the  said  J.  ti. 
the  (felony  and  larceny)  aforesaid  to 
do  and  commit;  against  the  peace,  etc. 
(In  an  indictment  for  murder,  this  is 
inserted  immediately  before  the  con- 
cluding clause,  and  so  the  jurors,  etc.; 
and  this  clause  then  charges  both  the 
principals  in  the  first  and  second  de- 
gree with  the  murder  thus):  And  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  S. 
and  J.  W.,  the  said  J.  N.  in  manner 
and  form  aforesaid,  feloniously,  wilful- 
ly, and  of  their  malice  aforethought, 
did  kill  and  murder;  against  the  peace, 
etc.     Arch.  O.  PI.  805. 

Note, — If  a  person  be  present,  and 
aiding  and  abetting,  he  cannot  be  in- 
dicted as  an  accessory.  1  Chit.  Cr.  L. 
262. 

II.     Indictment  of  Accessory    Before 
Fact. 

A.  With  Principal 

After  charging  the  principal  with 
the  offense,  and  immediately  before  the 
conclusion  of  the  indictment  charge 
the  accessory  thus:  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  J.  W.,  late  of 
the  parish  aforesaid,  in  the  county 
aforesaid,  laborer,  before  the  said 
(felony  and  larceny)  was  committed 
in  form  aforesaid,  to- wit,  on  the  first 
day  of  August,  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  feloniously  and  mali- 
ciously incite,  move,  procure,  aid,  coun- 
sel, hire,  and  command,  the  said  J.  S. 
the  said  (felony  and  larceny)  in  man- 
ner and  form  aforesaid  to  do  and  com- 
mit; against  the  peace,  etc,  etc.  Arch. 
Ct.  pi.  811. 

B.  Indictment   of   Accessary   Before 

Fact,  Principal  Convicted, 

Middlesex,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  heretofore,  to-wit,  at  the  gen- 
eral sessions  of  the  delivery  of  the 
gaol  of,  etc.  (so  continuing  the  caption 
of  the  indictment  against  the  prin- 
cipal), it  was  presented  upon  the  oaths 
of,  etc.,  that  one  J.  S.,  late  of,  etc. 
(continuing  the  indictment  to  the  end, 
reciting  it  however  in  the  past,  and 


not  in  the  present  tense);  upon  which 
said  indictment  the  said  J.  S.,  at  the 
session  of  the  gaol  delivery  aforesaid, 
was  duly  convicted  of  the  (felony  and 
larceny)  aforesaid;  as  by  the  record 
thereof  more  fully  and  at  large  ap- 
pears. And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  pre- 
sent, that  J.  W.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  la- 
borer, before  the  said  (felony  and 
larceny)  was  committed  in  form  afore- 
said, to-wit,  on  the  first  day  of  May, 
in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did 
feloniously,  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire,  and 
command  the  said  J.  S.  the  said  (fel- 
ony and  larceny)  in  manner  and  form 
aforesaid  to  do  and  commit;  against 
the  peace,  etc.  (as  in  ordinary  cases). 
Arch.  Ct.  PI.  815. 

C.    Indictment   of  Accessory    Before 
Fact  as  Substantive  Felony. 

Middlesex,  to-wit:  The  jurors  for  oar 
lady  the  queen  upon  their  oath  present, 
that  one  J.  S.,  late  of  the  parish  oi 
B.,  in  the  county  of  M.,  laborer  (or, 
that  some  person  or  persons  to  the 
jurors  aforesaid  unknown),  on  the 
third  day  of  August,  in  the  fourth 
year  (etc.,  etc.,  stating  the  felony  ex- 
clusive of  the  conclusion,  '<  against  the 
peace,''  etc.).  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
further  present,  that  J.  W.,  late  of  the 
parish  aforesaid,  in  the  county  afore- 
said, laborer,  before  the  said  (felony 
and  larceny)  was  committed  in  form 
aforesaid,  to-wit,  on  the  first  day  of 
August,  in  the  year  last  aforesaid,  at 
the  parish  aforesaid,  in  the  county  afore- 
said, did  feloniously  and  maliciously 
incite,  move,  procure,  aid,  counsel,  hire, 
and  command  the  said  J.  S.  (or  the 
said  person  or  persons  to  the  jurors 
aforesaid  unknown  as  aforesaid),  the 
said  (felony  and  larceny)  in  manner 
and  form  aforesaid  to  do  and  commit; 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  ladv  the  queen,  her 
crown  and  dignity.    Arch.  Gr.  PL  816. 

nL     Indictment  of  Accesiory  After^ 
Fact. 

A.     With  Principal 

After  stating  the  oifense  of  the  prin- 
cipal, and  immediately  before  the  con- 
clusion of  the  indictment,  charge  the 
accessory  after  the  fact  thus:*  And 
the  jurors  aforesaid,  upon  th«ir  oath 
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aforesaid,  do  farther  present,  that  J.  W., 
late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  laborer,  well  know> 
ing  the  said  J.  S.  to  have  done  and 
committed  the  said  (felony  and  lar- 
ceny) in  form  aforesaid,  afterwards, 
to-wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the 
county  aforesaid,  him  the  said  J.  8. 
did  feloniously  receive,  harbor,  and 
maintain,  against  the  peace,  etc.,  as  in 
ordinary  cases.     Arch.  Cr.  PI.  817. 

B.  Indietmetit  of  Accessory  After 
Fact,  Principal  Convicted, 

(See  m.  A,  to  *).  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  J.  W.,  late  of 
the  parish  aforesaid,  in  the  county 
aforesaid,  laborer,  well  knowing  the 
said  J.  8.  to  have  done  and  committed 
the  '(felony  and  laroeny)  aforesaid, 
after  the  same  was  so  committed  as 
aforesaid,  to-wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  him  the  said  J.  S. 
did  feloniously  (receive,  harbor,  and 
maintain,  against  the  peace,  etc.,  as  in 
as  in  ordinary  cases.    Arch.  Cr.  PI.  693. 

ACOOBD    AND    8ATISFA0TI0K. 

L     Please  7 

A.  In  Covenant,  7 

B.  In  Case,  7 

n.    Beplicatioiiii^  7 

A.  General,  7 

B.  That  Bill  Was  Given,  8 

ITT.    Answer,  8 

For  other  forms,  see  1  Standabd 
Peoc.  175,  178,  18d,  181,  186,  187. 

C;B06S-BEFEBENCE8: 

ACOOUKT  AND   ACOOUNTINO: 

Special  Plea  in  Assumpsit,  Account 
Stated  and  Negotiable  Security 
Given. 

INJTTBIES  TO  PSBSONS: 

Answer,  Claim  Satisfied  and  Dis- 
charged; 

Answer,  Accord  and  Satisfaction  for 
Personal  Injuries  by  Co-defendant. 

I.     P1M8.* 

A.    Plea  in  Covenant, 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  J.  W.  G.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  says  that  the 
said  plaintiff  ought  not  to  have  or 
maintain  l&is  aforesaid  action  thereof 
against  him,  'because  he  says,  that  he, 
the  said  defendant,  before  the  com- 
mencement  tof   this   suit,    to*wit;    on, 


etc.,  at,  etc.  (the  venue)  aforesaid, 
paid  to  the  said  plaintiff  the  sum  of 
^— —  dollars,  in  full  satisfaction 
and    discharge    of   the     said    sum     of 

dollars,  in  the  said  breach  of 

covenant  mentioned,  and  of  all  the  dam- 
ages by  the  said  plaintiff  sustained,  by 
reason    of    the    non-payment    thereof; 

which  said  sum  of dollars,  the 

said  plaij^tiff  then  and  there  accepted 
^and  received  of,  and  from  the  said  de- 
fendant, in  full  satisfaction  and  dis- 
charge of  the  said  sum  of  '  dol- 
lars, in  the  said  breach  of  covenant 
mentioned,  and  of  the  damages  of  the 
said  plaintiff  by  him  sustained,  by  rea- 
son of  the  said  breach  of  covenant. 
And  this  he,  the  said  defendant,  is 
ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc.  Burr.  App. 
360;  3  ChiJ.  PI.  1002. 

B.  Plea  of  Accord  and  Satisfaction 
in  Case. 

(As  in  preceding  form  to  *)  because 
he  says,  that  after  the  committing  of 
the  said  grievances  as  aforesaid,  and 
before  the  commencement  of  this  suit, 
to-wit,  on,  etc.,  at,  etc.  (venue)  he, 
the   said   defendant,  paid   to   the   said 

Slain  tiff  the  sum  of  (two  hundred) 
oUars,  for  and  in  full  satisfaction  and 
discharge  of  the  said  grievances  in 
the  said  declaration  mentioned,  and 
which  aaid  sum  of  (two  hundred) 
dollars  he,  the  said  plaintiff,  then  and 
there  accepted  and  received  of  and 
from  the  said  defendant,  in  full  satis- 
faction and  discharge  of  the  said  griev- 
ances. And  this,  etc.  (conclude  with 
a  verification).  Burr.  App.  370;  8 
Chit.  PI.  1031. 

XI    BepUcatlona. 

A.  Beplication  \o  Plea  of  Accord  and 
Satisfactiinif  General. 

And  the  said  pLiintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said*  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said 
defendant,*  because  he  says  that  the 
said  defendant  did  not  deliver  (or,  if 
a  bond  was  pleaded,  ''make  and  seal, 
and  as  his  act  and  deed  deliver'') 
to  him,  the  said  plaintiff,  the 
said  (pipe  of  wine)  (or,  ''the  said 
suppos^Hl  writing  obligatory'')  in  the 
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said  plea  mentioned,  in  full  flatiflfiction 
and  discharge  of  the  said  several  prom- 
ises and  undertakings  in  the  said  dee- 
laration  mentioned,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
his  said  plea  in  that  behalf  alleged. 
And  this  he,  the  said  plaintiff,  prays 
may  be  inquired  of  by  the  country,  ete. 
Burr.  App.  376;  3  Chit.  PL  IIM. 

B.    Seplicaiion    to    PUa    That    BiU 
Wat  Given  in  SeitUvMmi. 

(As  in  preceding  form  to  the  *,  and 
then  as  follows):  because  he  says,  that 
the  said  bill  of  exchange  in  the  said 
plea  mentioned,  bore  date  on  a  cer- 
tain day  and  year  therein  in  that  be- 
half mentioned,  that  is  to  say,  the 
(nineteenth  day  of  February),  in  the 
year  of  our  Lord  one  thousand  eiffht 
hundred  and  (thirty-eight)  and  that 
the  same  became,  and  was  due  and 
payable  long  before  the  commencement 
of  this  suit;  and  the  said  plaintiff  fur- 
ther saith,  that  after  the  said  bill  be- 
came due  and  payable,  according  to 
the  tenor  and  effect  thereof,  and  before 
the  commencement  of  this  suit,  to- wit, 
on  the  (twenty-second  day  of  July),  in 
the  year  aforesaid,  to-wit.  at,  etc. 
(venue)  aforesaid,  the  said  Dill  of  ex- 
change was  shown  and  presented  to 
the  said  defendant  for  payment  there- 
of, but  that  he,  the  said  defendant, 
did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  other 
time  before  the  commencement  of  this 
suit,  pay  the  said  sum  of  money  in 
the  said  bill  specified,  or  any  part 
thereof,  but  wholly  neglected  and  re- 
fused so  to  do,  and  the  said  sum  of 
money,  in  the  said  bill  mentioned,  at 
the  time  of  the  commencement  of  this 
suit,  was  and  still  is  wholly  due  and 
unpaid;  and  the  said  plaintiff,  at  the 
time  of  the  commencement  of  this  suit, 
was  and  still  is  the  holder  of  the  said 
bill,  to-wit,  at,  etc.,  aforesaid.  And 
tlds  the  said  plaintiff  is  readv  to  verify. 
Wherefore,  etc.  (conclude  with  a  verifi- 
cation). Burr.  App.  381;  Yates'  Forms 
308. 

HL    Answer  of  Accord  aad  Satiffao^ 
tlon. 

That  after  making  the  contract  (or 
other  instrument)  and  the  alleged 
breach  thereof  (or  after  committing  the 
said  supposed  grievances),  in  the  com- 
plaint mentioned  (or,  in  the  '  ■■ 
cause  of  action  in  the  complaint  men- 
tioned), and  before  this  action,  to* wit, 


day    of 


',  this  defendant  delivered  to  the 
plaintiff  and  the  plaintiff  (or  to 
A.  B..  one  of  the  plaintiffii.  and  said 
A.  B.)  accepted  ana  receivea  from  the 
defendant  —  dollars  (or,  briefly 
describinff  the  thing  delivered,  if  not 
money)  in  full  satisfaction  and  dis- 
charge of  the  damages  (or  moneys,  or 
liability,  or  debt,  as  may  be  appro- 
priate), in  the  complaint  mentioned, 
and  of  all  the  damages  by  the  plaintiff 
sostidned  by  reason  of  the  non-perform- 
ance (or  non-payment,  or  neglect,  or 
acts),  therein  alleged.  2  Abb.  Forms 
32;  2  Greenl.  Ev.,  128,  note  1. 
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VL    Deereea,  14 

A.  For  General  Account,  14 

B.  Injunction  Continned,  14 

C.  Of  Freight  and  Earnings,  14 

D.  Setting  Aside  Stated  Account,  14 

E.  Order  of  Beference,  14 

F.  Settled  Accounts  To  Standi  14 

G.  Balance  To  Be  Paid,  15 
H.  Costs  Reserved,  15 

I.     Leave  To  Sufdiarge  emd  Falsify, 

16 
J.     Conclusive,  With  Leave  To  Show 

Errors,  16 
E.    Belease  To  Strnnd,  16 
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Ij.  J?9iHtte8  Beeerved,  15 

M.  Liberty  To  Apply,  15 

N.  Order  To  Bepori  FacU,  15 

O.  BetU  To  Be  Made,  15 

P.  Bpeeial  Circumaiances  Beported,  15 

Q.  JBroduetion    of    Evidence    Before 
Master,  15 

For   other   forms,   see    1     Standard 
Pboc.  215,  244. 

CEOSS-BEFBBENCES : 

ANSWKB8: 

Answer,  Aeeoantingf  and  Payment. 

Bills  and  Answers: 

Prayer  for  an  Account  of  Bents  and 

Profits  of  Testator's  Beal  Estate; 
Prayer   for  an   Account    of    Money 

Had  and  Beeeived; 
Prayer  for  an  Account  of  Personal 

Estate; 
Statements  in  Answer,  Account  Set 

Forth. 

Bills  or  Particulars: 

Affidavit  To  Obtain  Stay  of  Pro- 
ceedings and  Extension  of  Time,  on 
Demanding  Copy  of  Account; 

Copy  of  Account; 

Demand  of  Copy. 

CoPTBJOHT  Proceedings: 

Bill  To  Bestrain  Infringement  of 
Copyright,  and  for  Accounting. 

Dbceisnts'  Estates: 

Petition  To  Beopen  Account; 
Order  for  a  New  Account  and  Setting 
Aside  Former  Approval. 

0BCLARATION  AND  COMPLAINT: 

Oomplaint  for  Money  Due  on  Ac- 
count. 

Judgment  Bbo(»ds: 
Judgment  Becord  on  Beport  of  Bef- 
eree. 

Mortgages: 

Complaint  by  Mortgagee  in  Posses- 
sion Against  Parties  Entitled  To 
Bedeem,  Seeking  Accounting  and 
Payment,  or  Strict  Foreclosure. 

Nk  Exeat: 
Affidavit   To   Obtain   Ne    Exeat    in 
Action  for  Accounting; 

Partnership: 

Prayer  in  Bill  for  Accounting,  Be- 
ceiver  and  Injunctions  in  Partner- 
ship; 

Prayer  in  Bill  After  Dissolution  for 
Accounting,  Lien  on  Stock. 

Patents: 
Decree,   Declaration   of   Validity   of 
Patent,      Infringement,      Aocount, 
Parpetnal  Injonction. 


Plea  in  Equity: 

Plea  of  Stated  Account. 
Principal  and  Agent: 

Complaint     Against     Auctioneer     or 
Agent  for  Not  Accounting. 
Beferences  : 

Affidavit  To  Move  for  Beference  of 
an  Action  Involving  Long  Ac- 
count; 

Beferee's  Beport  on  Accounting  in 
Partnership  Cause; 

Order  of  Beference  for  Accounting 
in  Partnership  Cause; 

Order  That  Books  and  Papers  Be 
Deposited  With  Beferee  Before 
Accounting; 

Plaintiff  *8  l^hedule  of  Account,  To 
Be  Presented  on  Beference; 

Affidavit  To  Oppose  Motion  by  De- 
nying Account; 

Affidavit   To   Oppose  Motion,  Where 
Fraud  Is  Set  Up. 
Trade- Marks  and  Trade  Names: 

Complaint  To  Bestrain  Infringement 
of  Trade-Mark,  and  for  Damages. 
Trusts  and  Trustees: 

Decree  for  Account  and  Inquiry  as 
to  Trust  Funds  Under  Two  Settle- 
ments; 

Bill  for  Payment  of  Legacy  and  Ac- 
counting. 

L    Aocount  Bander. 

A.    Declarations. 

1.    Declaration  in  Account  Bender 
Against  Defendant  as  Baili/f, 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.  (or  otherwise,  according  to  the 
mode  of  commencing  the  action),  of  a 
plea  *  that  he  render  to  him  a  reason- 
able account  of  the  time  the  said  de- 
fendant was  bailiff  to  the  said  plaintiff 
at  (New  York),  to- wit,  at  (the  city 
and)  in  the  county  of  (New  York), 
aforesaid.  For  that  whereas  the  said 
defendant  had  been  bailiff  to  the  said 
plaintiff,  at  the  place  aforesaid,  from 
the  (first  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  forty-two), 
until  the  (commencement  of  this  suit), 
and  during  all  that  time  had  the  care 
and  management  of  one  thousand  bush- 
els of  wheat  (or  otherwise,  specifying 
the  property  of  the  plaintiff),  to  mer- 
chandise, and  make  profit  thereof  for, 
and  to  render  a  reasonable  account 
thereof  to,  the  said  plainiiff,  when- 
ever the  said  defendant  should  be 
thereunto  requested.  Nevertheless  the 
said  defendant,  although  often  request* 
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ed,  hath  not  yet  rendered  an  aeeonnt 
thereof  to  the  said  plaintiff,  but  hath 
hitherto  altogether  refused,  and  still 
refuses  so  to  do:  Wherefore  the  said 
plaintiff  saith  that  he  is  thereby  in- 
jured, and  hath  sustained  damage  to 
the  value  of  (one  thousand)  dollars, 
and  therefore  he  brings  suit,  etc.  Burr. 
App.  269,  §537;  Yates'  Forms  121. 

2.    Declaration  in  Account   Render 
Against    Defendant    as    Be- 
ceiver. 
(As  in  preceding  form  to  the  *,  and 
then  as  follows):  that  he  render  a  rea- 
sonable  account   to   the   said   plaintiff, 
for  the   time   he  was   receiver   of  the 
plaintiff's  moneys:     For  that  whereas 
the   said   defendant  had  been   receiver 
of  the  moneys  of  him  the  said  plaintiff 

from  the day  of to 

the  day  of  (stating 

the  time),  during  which  time  he  the 
said  defendant  had  received  of  the 
moneys  of  the  said  plaintiff,  at  (the 
place  where)  five  hundred  dollars  by 
the  hands  of  one  S.  A.,  and  two  hun- 
dred dollars  by  the  hands  of  W.  P. 
(inserting  all  the  names  and  the  sunis 
received  from  each),  amounting  in  the 
whole  to  (one  thousand)  dollars  (the 
total  of  all  the  receipts),  to  render  a 
reasonable  account  thereof  to  the  said 
plaintiff,  when  he  the  said  defendant, 
should  be  thereunto  requested:  Never- 
theless the  said  defendant,  although 
often  requested,  etc.  (as  in  last  form 
to  the  end).  Burr.  App.  270,  {538; 
Yates'  Forms  122. 

B.    Pleas. 

1.  Plea  That  Defendant  Has  Fidly 
Accounted, 
Because  he  says,  that  after  the  time 
during  which  the  said  defendant  is 
therein  supposed  to  have  been  the 
bailiff  of  the  said  J.  and  E.  as  in  the 
said  last  count  is  mentioned,  and  as 
such  bailiff  to  have  taken  and  received 
the  rents  and  profits  therein  mentioned, 
to- wit,  on  the —  day  of- 


in  the  year  of  our  Lord 


-,  to- 


viit,  at,  etc.,  aforesaid,  he  the  said  de- 
fendant fully  accounted  with  the  said 
J.  and  E.  concerning  the  said  time, 
and  the  said  rent,  issues  and  profits 
received,  as  in  the  said  last  count  is 
mentioned,  and  this  he  is  ready  to 
verify.     3  Chit.  PI.  1300. 

Because  he  says,  that  after  the  time 
during  which  the  said  J.  is  in  the  first 
count  of  the  said  declaration  alleged 
to  have  had  the  care  and  management 


of  the  said  premises  with  the  appur- 
tenances in  the  said  first  count  men- 
tioned, to  receive  and  take  the  rents, 
issues  and  profits  thereof,  and  as  bailiff 
of  the  said  J.  and  £.  to  render  such 
account  as  therein  mentioned,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  he  the  said 
defendant  fully  accounted  with  the  said 
J.  and  E.  concerning  the  said  time,  and 
the  said  rents,  issues  and  profits  in  the 
said  first  count  of  the  said  declaration 
mentioned,  and  their  said  share  there* 
of,  and  this,  etc.,  therefore,  etc.  3 
Chit.  PI.  1299. 

2.  Plea  That  Defendant  Never  Wat 

Bailiff: 
Because  he  says,  that  the  said  de- 
fendant never  was  bailiff  to  the  said 
J.  and  E.  of  the  said  part  or  share 
of  the  said  premises  with  the  appur- 
tenances, in  the  said  last  count  of  the 
said  declaration  mentioned,  or  any  part 
thereof,  nor  ever  took  or.  received  the 
rents  and  profits  of  the  said  premises 
with  the  appurtenances,  in  the  said 
last  count  of  the  said  declaration  above 
alleged,  and  of  this  also  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.    3  Chit.  PI.  1299. 

3.  Plea  That  Defendant  Was  Not 

Bailiff. 
Because  he  says  that  the  said  de- 
fendant never  had  the  care  and  man* 
agement  of  the  said  premises  with  the 
appurtenances,  in  the  said  (first)  count 
of  the  said  declaration  mentioned,  or 
any  part  thereof,  to  receive  and  take 
the  rents,  issues  and  profits  thereof,  or 
as  bailiff  of  the  said  J.  and  E.,  his 
wife,  in  right  of  the  said  E.  of  what 
he  received  more  than  his  just  share 
and  proportion  thereof,  to  render  a  rea- 
sonable account  to  the  said  J.  and  E., 
and  their  said  share  thereof,  w^hen  he 
the  said  defendant  should  be  thereunto 
afterwards  requested,  in  manner  and 
form  as  the  said  J.  and  E.,  his 
wife,  have  in  the  said  first  count 
of  the  said  declaration  above  alleged, 
and  of  this  the  said  defendant  puts 
himself  upon  the  country,  etc.  3  (3hit* 
PL  1298. 

4.  Plea   That  Defendant  Did  Not 

Receive  More  Than  His  Share, 
Because  he  says,  that  he  the  said 
defendant  did  not  receive  more  than 
his  just  share  and  proportion  of  the 
rents,  issues  and  profits  of  the  said 
premises  with  the  appurtenances,  in  the 
said  first  count  of  the  said  declaration 
mentioned,  and   the   said  Jt  and  E.'8 
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share  thereof,  in  manner  and  form  as 
the  said  J.  and  E.  have  in  the  said  first 
count  of  the  said  declaration  above 
alleged,  .and  of  this  also  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.     3  Chit.  PI.  1299. 

ZL    Assampsit. 

A.  DecUiration  in  Assumpsit  for  Not 

Rendering  Just  Account  of  Sale 

of  Goods. 
For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special,  etc., 
of  the  9aid  defendant,  had  sent  and  con- 
signed to  the  said  defendant,  divers 
goods,  wares  and  merchandises,  to-wit, 
etc.,  of  great  value,  to-wit,  etc.,  in 
order  that  the  said  defendant  might  sell 
and  dispose  of  the  same,  for  the  said 
plaintiff,  for  commission  and  reward  to 
the  said  defendant  in  that  behalf,  he 
the  said  defendant  undertook,  etc.,  the 
said  plaintiff,  to  endeavor  to  sell  and 
dispose  of  the  said  goods  and  chattels, 
for  and  on  the  account  of  the  said 
plaintiff,  and  to  render  a  just  and  rea- 
sonable account  of  the  said  sale  thereof 
to  the  said  plaintiff,  in  a  reasonable 
time  then  ndzt  following,  and  to  pay 
over  the  proceeds  of  such  sale  to  the 
said  plaintiff,  when  he  the  said  defend- 
ant should  be  thereunto  reasonably  re- 
quested by  the  said  plaintiff;  and  al- 
though the  said  defendant  then  and 
there  had  and  received  the  said  goods^ 
etc.,  for  the  purpose  aforesaid,  and  aft- 
erwards, to-wit,  on,  etc.,  sold  the  same, 
for  and  on  account  of  the  said  plaintiff, 
for  a  large  sum  of  money,  to-wit,  the 
sum  of dollars,  at,  etc.,  afore- 
said; and  although  a  reasonable  time 
for  the  said  defendant  to  render  such 
account  as  aforesaid,  and  pay  over  the 
produce  of  the  said  sale  to  the  said 
plaintiff,  hath  long  since  elapsed,  yet 
the  said  defendant,  not  regarding,  etc., 
hath  not,  although  he  was  afterwards, 
to-wit,  on,  etc.,  at,  etc.,  requested  by 
the  said  plaintiff  so  to  do,  as  yet  ren- 
dered to  the  said  plaintiff  a  just  and 
reasonable  account  of  the  said  sale,  or 
paid  over  the  proceeds  thereof  to  the 
said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  so>  to  do,  to-wit, 
at,  etc.,  aforesaid.  Burr.  App.  265, 
{529;  2  Chit.  PL  344. 

B.  Special  Plea  in    Assumpsit,    Ac- 

count   Stated    and    Negotiable 
Security  Given. 
Because  he  says,  that  after  the  mak- 
ing of  the  said  promises  and  under- 


takings in  the  said  declaration  men- 
tioned, and  before  the  commencement 
of  this  suit,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  an  account  was  had  and 
stated,  by  and  between  the  said  plain- 
tiff and  the  said  defendant,  of  and 
concerning  the  said  several  sums  of 
money  in  the  said  declaration  men- 
tioned, and  upon  that  occasion  he  the 
9aid  defendant  was  then  and  there 
found  in  arrear  and  indebted  to   the 

said  plaintiff  in  the  sum  of 

dollars  (and  no  more),  for  which  txid 

sum   of  dollars  he   the   said 

defendant  then  and  there  made  And 
delivered  to  the  said  plaintiff,  his  cer- 
tain promissory  note  in  writing,  bear- 
ing date  the  day  and  year  last  afore- 
said, whereby  he  the  said  defendant 
promised  to  pay  to  the  said  plaintiff 

or    his    order,    months     (or 

days),  after  the  date  thereof, 

the  said  sum  of dollars,  where- 
in he  the  said  defendant  was  so  found 
in  arrear  and  indebted  to  the  said 
plaintiff  as  aforesaid;  and  the  said 
plaintiff  then  and  there  accepted  and 
received  the  said  note  for  and  on  ac- 
count of  the  said  sum  of  money  in  the 
said  declaration  mentioned,  and  by  rea- 
son thereof,  he  the  said  defendant  then 
and  there  became,  and  still  is,  liable 
to  pay  the  said  sum  of  dol- 
lars, in  the  said  promissory  note  men- 
tioned, according  to  the  tenor  and  ef- 
fect of  the  said  note.  And  this,  etc. 
(conclude  with  a  verification).  Burr. 
App.  853,  1643;  3  Chit  PI.  926. 

HL    OomplalntSL 

A.  Complaint  on  Account  Stated* 

I.  That    on    the day    of 

,  18 — f  at ,  an  account 

was  stated  between  the  plaintiff  and 
the  defendant;  and  upon  such  state- 
ment   a    balance    of   dollars 

was  found  to  be  due  from  said  defend- 
ant to  this  plaintiff. 

II.  That  (the  defendant  then  and 
there  promised  to  pay  said  sum,  but) 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  262. 

Note. — The  usual  practice  is  to  allege 

also    that,    on    the    day    of 

,  defendant  was    indebted    to 

plaintiff  in  the  sum  of  dol- 
lars, and  that  an  account  was  then 
stated,  etc. 

B.  Complaint  To  Correct  an  Account 

Stated. 
I.    That  the  plaintiff  and  defendant, 
haTing   had   mutoail    dealings,    alter 
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wards,  on  the 


day  of 


18 — ,  came  to  a  mataal  aceounting, 
upon  which  a  statement  of  the  said 
account  was  made  in  writing,  of  which 
a  copy  is  annexed  as  a  part  of  this 
complaint^  whereby  a  balance  of 
— — —  dollars  was  found  to  be  due 
from  the  plaintiff  to  the  defendant  (or 
from  the  defendant  to  the  plaintiff) 
on  final  adjustment. 

n.  That  since  the  said  statement 
of  account  the  plaintiff  has  discovered 
errors  and  false  charges  (or  credits,  or 
both)  therein,  of  which  he  was  wholly 
ignorant  at  the  time  of  such  settle- 
ments 

m.  That  in  the  statement  of  said 
account  so  settled  he  is  charged  (here 
state  the  items  wrongfully  charged, 
and  show  what  is  the  error). 

IV.  That  the  following  items,  which 
ought  to  have  been  entered  to  his  credit 
in  said  account,  were  wholly  omitted 
therefrom  by  mistake  and  oversight, 
to- wit  (here  set  forth  the  items,  with 
date,  amount^  etc.). 

y.  That  the  following  items  are 
erroneous  in  amount,  in  this,  that  the 

credit  for  should  have  been 

of doHars,    instead    of    only 

— —  dollars  (stating  briefly  the 
grounds  why  it  should  have  been  more). 

VI.  That  the  said  account  ought 
to  be  corrected  as  above  mentioned; 
and  the  balance  thereon  ought  to  be 
■  dollars  in  favor  of  the  (plain- 
tiff), instead  of  being dollars 

in  favor  of  the  (defendant). 

Vn.  That  as  soon  as  the  plaintiff 
discovered  the  said  mistakes  and  er- 
rors,  he   called   on   the   defendant,   on 

the   day    of   ,   18—, 

and  pointed  the  same  out  to  him,  and 
then  requested  the  defendant  to  correct 
the  same,  and  to  restate  the  said  ac- 
count, with  the  mistakes  and  errors 
aforesaid  corrected;  but  the  defendant 
refused  to  do  so,  or  to  pay  the  plaintiff 
any  part  of  said  sum  of  .      dol- 

lars, due  to  him  at  the  time  said  ac- 
count was  stated  (or  and  to  accept 
the  sum  of  —  dollars  from  the 
plaintiff  in  full  payment  of  said  ac- 
count). 

Wiherefore  the  plaintiff  asks: 

1.  That  he  may  be  let  in  to  prove 
the  said  errors  an^  mistakes  in  the 
stating  of  the  said  account. 

2.  That  judgment  may  be  rendered 
against  the  defendant  for  the  balance 
of   '"         —  dollars,  due  him  on  said 


corrected  account,  with  interest  there* 

on  from  the day  of , 

IS—. 

Together  with  costs  of  this  action. 
1  Abb.  Forms  588. 

IV.    Answera 

A.  An9wer,     Denial     of    Errors    in 

Account, 
That  the  account  stated,  which  is 
mentioned  in  the  complaint,  is  true 
and  just  (except  as  to,  here  specifying 
any  admitted  error),  and  that  there 
are  no  errors  or  mistakes  in  the  stat- 
ing of  the  said  account,  as  alleged 
(exoept  as  aforesaid).  2  Abb.  Forms 
162. 

B.  Answer  Alleging  Accawiting  and 

Payment, 

L  (They  deny  each  and  every  alle- 
gation in  said  complaint,  except  what 
is  hereinafter  admitted.) 

II.  The  defendants,  admitting  that 
said  plaintiff  did,  at  the  request  of 
defendants,  enter  into  the  service  of 
the  defendants  (to  board  their  servants 
and  hands  in  their  employ),  as  stated 
in  the  complaint,  allege  that  they  did 
account    with    said    plaintiff    on    the 

day  of  ,  18—;   and 

that  on  said  accounting  there  was 
found  due  said  plaintiff  only  the  sum 
of dollars. 

Second.  For  a  further  defense,  the 
defendants  allege  that  before  the  com- 
mencement of  this  action  they  paid 
to  said  plaintiff  said  sum  of  ■ 

dollars,  so  found  due  upon  the  ac- 
counting hereinbefore  alleged,  in  full 
of  the  plaintiff's  claims.  2  Abb.  Forms 
66. 

A.  Bill  for  Aeeownting  Against 
Broker, 

1.  The  plaintiff,  in  the  month  of 
,  in  the  year  —  ,  entered 

into  an  arrangement  with  — —  and 
,  the  above  named  defendants, 
that  the  said  defendants  should,  from 
time  to  time,  as  the  brokers  of  the 
plaintiff,  purchase  on  his  behalf  cer- 
tain foreign  stock  or  securities,  then 
commonly  called  or  known  by  the 
names,  etc.,  the  price  or  purchase  money 
of  which'  the  defendants  were  to  ad- 
vance; but  the  plaintiff  engaged  on 
each  transaetion  to  deposit  with  the 
said  defendants  certain  securities,  that 
is  to  say,  etc 

(The  bill  then  proceeds  to  state  that 
purchases  had  been  made,  moneys  paid 
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and  Advaneed  on  both  sides,  and  securi- 
ties given  by  the  plaintiff  to  the  de- 
fendiuita,  and  that  the  defendants  had 
sold  certain  Spanish  debentures  and 
scrip  of  the  plaintiff  at  a  lower  price 
than  they  onght  to  have  done,  without 
the  plaintiff's  consent. 

3.  The  accounts  in  respect  of  the 
before  mentioned  transactions  and 
dealings  are  still  open  and  unsettled; 
nevertheless  the  defendants  have  com- 
menced and  are  prosecuting  an  action 
at  law  against  the  plaintiff  for  the 
recovery  of  the  sum  of  $  , 
which  they  allege  is  the  balance  or 
sum  of  money  coming  to  them  in  re- 
spect of  said  transactions. 

4.  The  plaintiff,  however,  charges 
that  if  the  accounts  between  the  plain- 
tiff and  defendants  were  properly 
taken,  a  considerable  balance  would  be 
coming  from  the  defendants  to  the 
plaintiff. 

5.  The  said  accounts  cannot  be  prop- 
erly taken  except  in  a  court  of  equity. 

The  plaintiff  prays  as  follows: 

1.  That  the  defendants  may  make  a 
full  and  trufr  discovery  and  disclosure 
of  and  concerning  all  and  singular  the 

.  transactions  and  matters  aforesaid,  and 
that  an  account  may  be  taken  by  and 
under  the  direction  and  decree  of  this 
honorable  court,  of  all  dealings  and 
transactions  between  the  plaintiff  and 
the  defendants. 

2.  That  in  taking  such  account  the 
defendants  may  be  charged  with  the 
amount  of  dividends  or  coupons  which 
were  due  on  the  said  Spanish  deben- 
tures at  the  time  of  the  aforesaid  al- 
leged sale  thereof  by  the  said  defend- 
ants, and  also  with  such  sums  of  money 
as  would  have  been  produced  by  the 
sale  of  such  debentures,  if  the  same 
had  been  sold  at  the  price  or  rate  of 
601  per  each  100(  of  the  said  stock. 

3.  That  in  taking  such  account  the 
defendants  may  not  be  allowed  to 
charge  the  plaintiff  with  any  sums  of 
money  which  shall  appear  to  have  been 
paid  or  applied  by  them  in  the  purchase 
of  stocks  or  securities  which  were 
never  actually  transferred  or  delivered 
to  the  said  defendants. 

4.  That  the  defendants  may  be 
charged  with  all  benefit  and  advantage 
obtained  by  them  in  the  said  transac- 
tions of  buying  and  selling,  for  and 
on  aeeoiint  of  the  plaintiff,  beyond  the 
amount  of  the  usual  and  regular  com- 
mission or  brokerage. 

5.    TliBt  the  balance  whieh  shall  ba 


found  due  Upon  taking  such  account 
may  be  paid  by  the  defendants  to  the 
plaintiff,  the  plaintiff  being  ready  and 
hereby  submitting  to  pay  to  them  anj 
balance  which  shall  be  found  due  from 
him  to  the  said  defendants  on  the 
aforesaid  accounts. 

6.  That  in  the  meantime  the  said 
defendants  may  be  restrained  by  the 
order  and  injunction  of  this  honorable 
court  from  further  proceeding  in  the 
said  action  at  law  commenced  by  them 
against  the  plaintiff  as  aforesaid,  and 
from  commencing  or  prosecuting  any 
other  action  or  proceedings  at  law 
against  the  plaintiff  in  respect  of  or 
concerning  the  matters  aforesaid  or  any 
of  them.  3  Dan.  Ch.  PI.  &  Pr.  ^Perkins 
ed.)  1942. 

B.    BUI    by    Adminitiraior    Against 
Trustee. 

Aaron  Phillips  v.  Sarah  G.  Allen. 

The  bill  sets  forth  that  the  plaintiff 
is  administrator  of  the  estate  of  G. 
A.  A.,  deceased,  who  was  the  minoi 
child  and  sole  heir  of  A.  A.,  deceased; 
that  R.  A.,  deceased,  by  his  will,  de- 
vised to  his  wife,  the  defendant,  the 
rents,  profits,  income  and  improvement 
of  all  his  real  estate  during  the  time 
she  should  remain  his  widow,  with  re- 
mainder in  fee,  of  a  portion  of  the 
land,  to  his  son,  G.  F.  A.,  in  trust,  for 
the  benefit  of  A.  A.  during  his  life, 
and  after  his  death  to  convey  the  same 
in  fee  to  the  lawful  issue  that  he  might 
have  born  to  him  after  the  date  of 
the  will;  and  providing  further,  in  said 
will,  that,  as  G.  F.  A^  was  then  a 
minor,  the  defendant  should  execute 
the  trust  as  long  as  she  lived.  The 
bill  further  alleges  that  S.  D.  A.  was 
the  mother  and  sole  heir  of  G.  A.  A.,* 
and  that  she  also  had  died,  leaving  the 
plaintiff  her  father  and  sole  heir;  that 
after  the  death  of  A.  A.  and  G.  A.  A., 
the  defendant  duly  accepted  the  trust, 
gave  bond,  and  entered  upon  the  dis- 
charge of  the  same;  that  S.  D.  A.,  in 
her  lifetime,  exhibited  a  bill  of  com- 
plaint against  the  defendant  to  compel 
the  conveyance  of  the  estate,  subject 
to  the  defendant's  life  estate;  and 
after  the  death  of  said  S.  D.  A.,  the 
plaintiff  exhibited  a  bill  of  revivor 
against  the  defendant,  setting  forth 
the  facts,  on  which  a  decree  in  his 
favor  was  made;  that  before  entering 
upon  the  trust,  or  giving  bond  for  the 
due  performance  thereof,  the  defend- 
ant entered   upon  the  land  and  eorn*^ 
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mitted  strip  and  waste  thereof,  and 
cut  off  and  sold  wood  and  timber  there- 
from,  to  the  injury  of  the  inheritance^ 
The  prayer  was  for  an  account,  and 
for  a  decree  for  the  payment  of  such 
sum  as  should  be  found  due,  and  fox 
further  relief.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  1944. 

C.  Prayer  for  an  Account  of  EenU, 
Profits  and  Sums  Eeeeived  hy 
Mortgagee. 

And  that  an  account  may  be  taken 
of  the  rents  and  profits  of  the  said 
mortgaged  premises,  which  have  been 
received  by  the  said  defendant,  since 
his  possession  thereof  as  aforesaid,  or 
which,  but  for  his  wilful  default  or 
neglect,  might  have  been  so  received; 
and  also  an  account  of  all  other  the 
sums,  which  have  been  received  by  the 
said  defendant  in  or  towards  satisfac- 
tion of  the  said  mortgage  money.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  1906. 

VI.    Decrees. 

A.  Decree  for  Generai  Account,  In-' 

junction  Continued, 

This  court  doth  order  and  decree, 
that  it  be  referred  to  A.  B.,  master 
(or  one  of  the  masters),  etc.,  to  take 
an  account  of  all  dealings  and  trans- 
actions between  the  plaintiff  and  the 
defendant;  for  the  better  clearing  of 
which  account  the  parties  are  to  pro- 
duce, etc.,  as  the  master  shall  direct, 
who,  in  taking  of  the  said  account,  is 
to  make  unto  the  parties  all  just  allow- 
ances, and  what,  upon  the  balance  of 
the  said  account,  shall  appear  to  be 
due,  from  either  of  the  parties  to  the 
other  of  them  is  to  be  paid  by  the 
party  from  whom  to  the  party  to  whom 
the  same  shall  be  reported  to  be  due, 

within  months  after  the  said 

master  shall  have  made  his  report,  and 
the  same  shall  have  been  confirmed 
(or  as  the  said  master  shall  direct). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2205. 

B.  Decree,      Injunction      Continued, 

Judgment  as  Security. 

And  it  is  further  ordered,  that  the 
injunction  formerly  granted  in  this 
cause,  for  stay  of  the  defendant's  pro- 
ceedings at  law,  be  in  the  meantime 
continued,  and  the  defendant's  judg- 
ment is  to  stand  as  security  for  pay- 
ment of  what,  if  anything,  shall  appear 
to  be  coming  to  him  on  the  balance 
of  the  said  account.  3  Dan.  Ch.  PI. 
ft  Pr.   (Perkins'  ed.)  2205. 


C.  Decree   for  Aooount  of    Freight 

and  Earnings  of  Ship, 
This  court  doth  order  that  it  be  re- 
ferred to  A.  B.,  esq.,  one  of,  etc.,  to 
take  the  following  accounts,  that  is  to 
say:  1.  An  account,  of  all  sums  of 
money    which    have    arisen    from     the 

freight  of  the  ship ,  and  the 

profits  made  by  the  said  ship,  or  other- 
wise, on  account  of  the  said  ship  dur* 
ing  her  voyage  to  J.,  and  thence  back 
to  L.,  and  of  the  several  sums  of  money 
received  by  the  defendant  D.,  or  any 
other  person  on  account  of  such  freight 
and  profits;  2.  An  account  of  the  sev 
eral  sums  of  money  expended  on  the 
outfit  of  the  said  ship,  and  of  the  ex' 
penses  incurred  during  the  voyage; 
3.  An  account  of  the  clear  profits  which 
have  arisen  from  the  said  ship  since 
the  plaintiffs  became  part  owners  there- 
of. Adjourn,  etc.  3  Dan.  Ch.  PI.  A 
Pr.  (Perkins'  ed.)  2252;  1  Seton  Dec 
560,  561. 

D.  Decree  Setting  Aside  Stated  Ac- 

counts,  and  for  General  Account, 
(Inter  alia.) 
This  court  doth  declare  that  the 
three  stated  accounts,  dated,  etc.,  ought 
to  bo  opened  and  set  aside,  and  doth 
order  and  decree  the  same  accordingly; 
and  it  is  hereby  referred  to  A.  B., 
master,  etc.,  to  take  a  general  account 
of  all  dealings  and  transactions  be- 
tween the  plaintiffs,  or  either  of  them, 
and  the  defendant;  and  also  of  the 
value  of  any  timber,  etc.;  in  the  taking 
of  which  account,  the  master  is  to  make 
unto  all  parties  all  just  allowances; 
and  for  the  better  taking  of  said  ac- 
count, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2206. 

B.  Decree,  Order  of  Reference  To 
Master. 

On  reading  the  pleadings  in  the 
above  cause,  and  hearing  the  counsel 
of  the  respective  parties,  and  on  con- 
sideration thereof,  it  is  ordered  that 
it  be  referred  to  E.  W.,  esq.,  as  a  ma.s- 
ter  of  this  court,  to  take  an  account 
of  the  dealings  and  transactions  of  and 
between  the  said  parties  under  the  sev- 
eral agreements  set  forth  in  the  plain- 
tiff's bill,  and  to  state  what,  upon  the 
balance  of  said  accounts,  shall  appear 
to  be  due  from  either  party  to  the 
other.  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)   2208. 

F.     Decree,  Settled  Accounts  to  Stand 

And  if  in  taking  the  said  accounts 
the   said    master   shall   find   that   any 
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aeeoimt  has  bean  settled  between  the 
said  parties,  the  same  is  to  stand  (or 
not  to  be  disturbed).  3  Dan.  Gh.  PL 
lb  Pt.  (Perkins'  ed.)  2206. 

Q.  Decree,  Balanee  Found  Due  to 
Be  Paid,  Costs  of  Setting  Aside 
Stated  Account, 

And  it  is  ordered  and  decreed  that 
what  shall  be  found  due  upon  the  bal- 
anee of  the  said  account  from  any  of 
the  parties  to  the  other,  or  others  of 
them  be  (within,  etc.)  paid  by  the 
party  or  parties  from  whom,  to  the 
party  or  parties  to  whom  the  same 
shall  be  found  to  be  due;  and  it  is 
ordered  and  decreed  that  the  said  de- 
fendant do  pay  to  the  plaintiffs  their 
costs  of  so  much  of  the  cause  as  re- 
lates to  the  setting  aside  the  said  stat- 
ed accounts  to  be  taxed,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (PeAins'  ed.)   2206. 

H.  Directions,  Best  of  Costs  Be- 
served. 

And  the  court  doth  reserve  the  con- 
sideration of  the  rest  of  the  costs  of 
this  suit  until  after  the  said  master 
shall  have  made  his  report,  and  the 
said  parties  are  to  be  at  liberty  to 
apply,  as,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins*  ed.)  2206. 

L  Decree,  Direction  for  Leave  to 
Surcharge  and  Falsify, 

But  any  of  the  parties  are  to  be  at 
liberty  to  surcharge  and  falsify  any 
of  the  items  and  charges  therein,  as 
they  shall  be  advised.  3  Dan.  Ch.  PI. 
ft  Pr.  (Perkins'  ed.)  2207. 

J.  Decree,  Accounts  to  Be  Conclusive, 
With  Leave  to  Show  Errors, 

Let  the  accounts,  etc.,  as  between, 
etc.,  be  (considered  as)  prima  facie 
conclusive,  but  with  liberty  to  either 
party  to  show  any  error  therein.  3 
Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2207; 
English  V,  Baring,  penned  by  Vice-Ch. 
Kindersley;  1  Seton  Dec.  (Eng.  ed., 
1862)  108,  109. 

K.  Decree,  Belease  To  Stand  as  To 
Sums  Beoeived,  Und  Account 
Stated, 

Declare  that  the  indenture  of  release 

of  the day  of  shall 

stand  only  as  a  discharge  for  the  sev- 
eral sums  of  money  thereby  stated  to 
be  retained  by  or  paid  to  the  several 
jiarties   thereto    as   therein   mentioned; 
and    declare    that   the   account   in   the 
said  indenture  mentioned  to  be  stated 
shaXl  stand,   with  liberty  to  the  plain- 


tiffs and  defendants  to  surcharge  and 
falsify  the  same.  Directions  for  ac- 
count. 3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2207;  1  Seton  Dec.  (Bug.  ed., 
1862)  108. 

L.    Directions,  Equities  Beserved. 

And  all  equities  and  further  direc- 
tions are  reserved  until  the  coming  in 
of  the  report.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2208. 

M.    Directions,  Liberty  to  Apply, 

And  the  parties  are  at  liberty  to 
apply  to  the  court  as  occasion  may  re- 
quire. 

By  the  court. 
H.  W.  P.,  clerk. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2208. 

N.    Decree,  Order  To  Beport  Facts, 

(Inter  alia.)  He  will,  on  request 
of  either  party  to  this  proceeding,  re- 
port to  the  court  all  the  facts  upon 
which  he  shall  base  his  finding,  on 
either  of  the  points  or  particulars 
aforesaid.  3  Dan.  Ch.  PL  &  Pr.  (Per 
kins'  ed.)  2209. 

O.    Decree   Bests    To   Be    Made    by 
Master, 

And  the  said  master  is  to  make  rests 
in  said  accounts,  and  state  whether 
any  and  what  balances  were  due  from 
either,  and  which  of  said  parties  to 
the  other  on  the  first  day  of  April, 
A.  D.  18^0,  as  well  as  at  the  period 
at  which  the  plaintiff  in  his  said  bill 
alleges  said  mutual  account  to  have 
terminated.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins' ed.)   2208. 

P.    Decree,  Special  Circumstances  To 
Be  Beported. 

And  said  master  is  authorized  to 
state  and  report  to  the  c6urt  any  spe- 
cial circumstances  needful  for  explain- 
ing said  account  and  his  report  there- 
of, and  the  evidence  as  to  the  time 
when  said  mutual  account  did  termi- 
nate. 3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2208. 

Q.    Decree,  Direction   for  Production 
of  Evidence  Before  Master. 

And  for  the  better  taking  of  said 
accounts,  etc.,  the  parties  are  required 
to  produce,  etc.,  and  to  be  examined 
before  said  master  upon  oath,  either 
upon  interrogatories  or  viva  voce,  or 
by  each  of  said  modes,  as  the  said 
master  may  direct.  3  Dan.  Ch.  PL  & 
Pr.  (Perkins'  ed.)  2208. 
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ADJOnnNO^LANBOWNXSS. 

I.    Complaints,  16 

A.  Flowing  Water  From  Eoof,  16 

B.  Excavating  Adjacent  To,  10 

1.  Building,  16 

2.  Land,  16 

0.  Land  Overflowed,  16 
D.    Kindling   Fire,   17 

For  other  forms,  see  1  Btandabd 
Proc.  322,  323,  328. 

CROSS-REFERENCES : 
Injunctions  : 
Injunctions      Against      Undermining 

Plaintiff's  Land; 
Injunction        Against        Obstructing 
Lights. 
Nuisance: 
Declaration      for      Nuisance      Near 

Dwelling; 
Complaint       Against       Erector       of 
Slaughter  House,  a  Nuisance,  Seek- 
ing Damages; 
Complaint  Against  Continuer  of  Nuis- 
ance. 
Trespass : 

Complaint     for    Trespass     to    Land, 
Where    New    Fence    Was    Not    on 
Line. 
Vendor  and  Purchaser: 

Complaint  on  Covenant  To  Maintain 
Fence. 
Waters  and  Watercourses: 
Declaration  for  Damage    Caused    by 
Continuing  Dam,  Flowing  Meadow. 

I.    Complaints. 

A.  Complaint  For  Flowing-  Water 
From  Roof  on  Plaintiff's  Prem- 
ises, 

1.  That    on    the  '   day    of 

,  18 ,  the  plaintiff  was  law* 

fully  possessed  of  a  dwelling  house  and 
premises,  situate  in  the  county  afore- 
said, and  in  which  the  plaintiff  and  his 
family  then  resided. 

II.  That  the  defendant  wrongfully 
erected  a  building  near  to  the  said 
dwelling  house  of  the  plaintiff,  in  so 
careless  and  improper  manner  that  by 
reason  thereof,  on  said  day,  and  on 
other  times  afterwards  and  before  this 
action,  large  quantities  of  rainwater 
ran  from  said  building  upon  and  into 
the  said  dwelling  house  and  premises 
of  the  plaintiff,  and  the  walls,  ceil- 
ings, papering,  and  other  parts  thereof 
were  thereby  wet  and  damaged,  and 
became  less  fit  for  habitation,  to  the 

plaintiff's  damage  dollars.    1 

Abb.  Forms  448. 

Note, — ^When  action  is  by  owner  of 


fee,  the  allegation  in  paragraph  I 
should  so  state. 

Time  of  erecting  building  might 
properly  be  stated  in  11. 

B.  Excavating  Adjacent  to, 

1.  Complaint  for  Negligently    Ex- 

cavating    Adjacent     to    Plain- 
tiff's Buildings, 

I.  That  at  the  times  hereinafter 
mentioned,  plaintiff  was  possessed  of 
certain-  land,  with  buildings  thereon, 
being  his  house  and  lot  in  the  village 

of (or  other  brief  designation 

of  the  premises),  which  were  supported 
by  the  adjacent  land  and  the  soil  there- 
of, and  that  the  plaintiff  was  entitled 
to  have  them  so  supported. 

II.  That  in  the  month  of  , 

the  defendant  wrongfully  and  negli- 
gently excavated  the  land  adjacent  to 
plaintiff's  said  lan^  and  buildings,  and 
took  away  the  soil  therefrom,  without 
leaving  proper  or  sufficient  support  for 
the  plaintiff's  said  land  and  buildings, 
whereby  the  same  sank  and  gave  way, 
and  the  house  fell  in  and  was  destro3rea, 
and  the  goods  of  the  plaintiff  were 
damaged  and  broken;  and  the  plaintiff 
incurred  expense  in  procuring  another 
house,  and  in  removing  and  repairing 
his  goods,  and  in  removing  the  ruins 
of  the  house  and  rebuilding  the  same, 

to  his  damage dollars.  1  Abb. 

Forms  449. 

See  note  above,  I,  A. 
Note. — **  Which      were      supported," 
etc.,  seems  unnecessary  in  I. 

2.  Complaint   for  Negligently  Ex- 

cavating Adjacent  to  Plavnt- 
iff's  Land. 

I.  That  at  the  times  hereinafter 
mentioned,,  the  plaintiff  was  possessed 
of  certain  pasture-land,  being  a  part 
of  his  farm  in  the  town  of,  ete^  (or 
other  brief  designation). 

II.  That  in  the  month  of  . 

18 ,   the  defendant  wrongfully  ana 

negligently  excavated  the  land  adjacent 
to  the  plaintiff's  said  land,  and  took 
way,  to  the  damage  of  the  plaintiff 
proper  and  sufficient  support  for  the 
soil  of  the  plaintiff's  land  in  its  nat- 
ural state,  whereby  it  sank  and  gave 
away,  to  the  damage  of  the  plaintiff 
dollars.    1  Abb.  Forms  449. 

See  note  above,  I,  A. 

C.  Complaint  for  NegUgenee  Where- 

by Land  Was  Overflowed. 
I.  That    on    the    day    of 


,  t^e  plaintiffs  were  (and  still 

are)  the  owners  of  a  valaable  mining 


See  "^ow  To  Use  This  Volume,"  Introduction,  page  v. 
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mines 
upon 


claim    (or  lands   and    ' 

thereon),  situated   at    

which  they  had  bestowed  great  labor 
in  putting  the  same  in  working  or- 
der, and  had  incurred  large  expense 
in  the  purchase  of  tools  for  the  pur- 
pose of  extracting  gold  therefrom. 

H.  That  at  the  same  time  the  de- 
fendants were  engaged  in  furnishing 
water  to  miners  and  others,  by  means 
of  a  ditch  or  canal;  and  they  were  the 
owners  of  (or  were  possessed  of,  and 

using)  a  reservoir  situated  on , 

wherein  they  collected,  a  large  body 
of  water,  which  water  would  otherwise 
have  flowed  down  the  said  stream. 

TTT.     That  afterwards,    and    on    the 

, day   of  ,   18 ,  the 

plaintiffs  being  engaged  in  the  prosecu- 
tion of  their  work  as  aforesaid,  the 
defendant 's  said  reservoir,  by  reason  of 
some  defect  in  its  construction,  insuffi- 
ciency for  the  purpose  for  which  it  was 
constructed,  or  carelessness  and  mis- 
management on  the  part  of  the  de- 
fendants, broke  away,  discharging  an 
immense  and  unusual  body  of  water, 
which  they  had  collected  in  said  reser- 
voir; which  said  water  so  discharged 
flowed  in  and  upon  plaintiff's  mining 
claim  (or  lands  and  mines),  filling  the 
same  with  great  quantities  of  earth, 
atone,  and  rubbish,  and  carrying  off 
and  destroying  the  lumber  and  tools 
used  by  the  plaintiffs  in  working  and 
mining    the    same,    to   plaintiff's   dam- 

i^e  dollars.      1    Abb.   Forms 

450;  Hoffman  r.  Tuolumne  County 
Water  Co.,  10  CaL  413. 

IX  Complaint  for  Carelessly  Kindling 
Fire  on  Defendant's  Land, 
Whereby  Plaintiff's  Property 
Was  Burned. 

L      That   on   the  day    of 

-,  at ,  the  plaintiff  was 


of  the  value  of 


dollars,  and 


killed  forty  fruit-bearing  apple  trees 
in  said  orchard,  and  consumed  and  de- 
stroyed   the    plaintiff's    grass    growing 

on  said  land,  to  his  damage 

dollars,     1  Abb.  Forms  448. 

j^ote. — This  allegation  has  been  held 
sufficient.  See  Lucas  t*.  Wattles,  49 
Mich.^380,  13  N.  W.  782;  Keating  t?. 
Brown,  30  Minn.  9,  13  N.  W.  909.  If 
the  action  is  by  owner  in  fee,  it  should 
be  80  alleged. 


(and     still     is)     possessed     of     about 

— —  of  land,  in ,  on  which 

there  was  an  orchard  and  fences,  and 
also  a  bam  containing  sixty  tons  of 
hay,  all  which  the  defendant  well 
knew. 

U.  That  the  defendant  on  that  day 
intentionally  kindled  a  fire  ou  his  land 
next   adjoining   to   the   plaintiff's,   and 

at  the  distance  of  from   the 

plaintiff's  said  land,  and  so  negligently 

watched  and   tended  the  said  fire  that 

it  came  into  the  plaintiff's  said  land, 

consumed    said   barn   and   hay,   of   the 

value    of  •  dollars,    and     also 

foTty'£ye   rods  of  post  and  rail  fence, 


I.    lilbelB,  18 

A.  Salvage,  18 

B.  Jurat  to  Libel,  19 

1.  By  Proctor,  19 

2.  By  Attorney  in  Foot,  19 

C.  Seamen's  Wages,  19 

1.  Vessel  Left  Port,  19 

2.  After  Preliminary  Summons,  20 

a.  Libel,  20 

b.  AfjMavit,  21 
e.     Summons,  22 

d.  Affidavit  of  Service,  22 

e.  Certificate   of   Magistrate,   22 

D.  Pilotage,  22 

E.  In  Personam  for  Salvage,  23 

F.  Supplies  Ordered  by.  Master,  23 
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L.  As  Prize,  28 
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30 

n.    Process  31 
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B.  Warrant  of  Arrest  In  Personam, 

31 

C.  Warrant,    Attachment    and    Gar- 

nishment, 32 

D.  Attachment  and  Monition,  32 
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33 
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VI.     Order  Enlarging  Time,  34 
VIL     Order  Staying  Proceedinga,  34 
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B.  Costs,  37 

C.  To  Appear,  37 

D.  For  Agreed  or  Appraised    Value, 

37 
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B.  Notice  of  Motion,  38 
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C.  For    Sum    Certain    Costs,   39 
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B.  On  Final  Decree,  43 
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XVin.     Fieri  Facias   (Execution),   43 

XIX.    Appeal  From  District  Court,  44 

A.  Notice  of  Appeal,  44 
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C.  Citation,  45 

D.  Affidavit  of  Service,  45 

E.  Return  to  Supreme  Court,  46 

F.  Bond  for  Costs,  46 

G.  Appearance  in  Supreme  Court,  46 
H.    Decree  After  Remittitur,  46 
For    other   forms,,    see     1    IStandabd 

Peoc.  447,  450. 

CBOSSREFEEENCE : 

Neutrality  Laws: 

Libel  To  Condemn  VesBel  for  Viola- 
tion of  Neutrality  Laws. 

L    Libela 

A.     Libel   by   Owner  and  Master   of 
Saving   Vessel,  for    Themselves 
and  Others,  Against  Saved  Ves- 
sel and  Cargo,  for  Salvage. 
District  Court  of  the  United  States  of 

America,   Southern   District   of   New 

York:  In  Admiralty. 

To  the  honorable  Samuel  B.  Betts, 
judge  of  the  district  court  of  the  United 
States  in  and  for  the  southern  district 
of  New  York: 

The  libel  of  Peter  Harmony,  owner 
of  the  American  brig  Merced  of  New 
York,  and  of  Eliphalet  Kingsbury,  mas- 
ter of  the  said  brig,  for  themselves  and 
all  others  entitled,  against  the  ship 
Waterloo,  her  tackle,  apparel  and  furni- 
ture, and  cargo,  and  against  all  per* 
sons  intervening  for  their  interest  there- 
in, in  a  cause  of  salvage,  civil  and 
maritime,  alleges  as  follows: 

First.  That  on  the  twenty-seventh 
day  of  August  last  past,  the  said  Eli- 
phalet Kingsbury  being  on  a  voyage, 
in  the  said  brig  Merced,  from  Havana, 
im  the  island  of  Cuba,  to  Cadiz,  in 
Spain,  discovered  a  ship  dismasted  and 
apparently  deserted,  whereupon  he 
hauled  up  for  and  boarded  her;  that 
he  found  the  said  ship  which  proved 
to  be  the  British  ship  Waterloo,  of  Lon- 
don, with  twelve  feet  of  water  in  her 
hold,  totally  dismasted  and  entirely 
abandoned  by  her  captain  and  crew; 
that  he  found  no  papers  on  board  the 
said  ship,  but  she  had  a  full  cargo  of 
rum,  sugar,  and  other  West  India  pro- 
duce on  board. 

Second.  That  the  said  Eliphalet 
Kingsbury  thereupon  took  the  said 
ship  Waterloo  in  tow  and  made  for  the 
port  of  New  York,  where  he  arrived 
with  the  said  ship  on  the  twelfth  day 
of  September  instant,  the  crew  of  the 
brig  being  almost  worn  out  with  fatigue 
in  pumping  out  the  said  ship,  and  other 
work  done  on  board  of  her,  and  they 
are   entitled  to  a  reasonable  share  ot 
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said  ship  %nd  cargo  for  the    salvage  | 
thereof. 

Third.  That  all  and  singular  the 
premiBM  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able  court. 

Wherefore  the  libelants  pray  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
ship  Waterloo,  her  tackle,  apparel,  and 
furniture,  arid  cargo,  and  that  all  per- 
sons claiming  any  interest  therein  may 
be  cited  to  appear  and  answer  upon 
oath,  all  and  singular  the  matters  afore- 
aaid,  and  that  this  honorable  court  will 
be  pleased  to  decree  to  the  libelants  a 
reasonable  and  proper  salvage,  in  pro- 
portion to  the  value  of  said  vessel  and 
cargo,  and  that  the  said  ship,  her 
tackle,  apparel,  and  furniture,  and  ear- 
go,  may  be  condemned  and  sold  to  pay 
said  salvage,  with  costs,  charges,  and 
expenses,  and  that  the  libelants  may 
have  such  other  and  further  relief  in 
the  premises  as  in  law  and  justice  they 
may  be  entitled  to  receive. 

Peter  Harmony. 
Eliphalet    Kingsbury. 

Sworn,  Sept.  16,  1829,  before  me,  Fred 
J.  Betts,  clerk. 

Isaac  A.  Johnson,  proctor. 
£.  C.  Benedict,  advocate. 
Benedict's  Adm.  427. 

Note. — ^In  some  districts  this  intro- 
ductory statement  of  ownership  is  not 
sufficient,  and  ownership  of  the  saving 
vessel  is  required  to  be  alleged  in  a 
distinct  paragraph  so  that  it  may  be 
traversed,  or  at  least  proof  required. 
The  Cherokee,  30  Fed.  640. 

B.    Jurat  to  Lib  eh 

1.    Jurat,   Libel  Signed   by  Libel' 
ant'e  Proctor, 
(Charles  B.  Moore,  Proctor  for  Libel- 
ant;    D.     £.     Wheeler,     Advocate). 
Southern   district  of  New  York,  ss: 
Charles  B.  Moore,  of  the  city  of  New 
York,  proctor  for  the  libelant  in  the 
foregoing  libel,  being  duly  sworn,  says: 
That  the  said  libelant,  as  deponent  is 
informed   and   believes,   resides  in   the 
district   of  Columbia,  and  is  now   ab- 
sent from  the  state  of  New  York,  hav- 
ing been  in  the  state  of  Louisiana  when 
last  heard  from.     That  the  matters  set 
forth    in    the    foregoing   libel    are    de- 
rived  principally   from    original    docu- 
ments; that  deponent  has  read  the  said 
libel^  and  knows  the  contents  thereof. 


and  that  the  matters  therein  stated  are 
true,  to  the  best  of  the  knowledge,  in- 
formation and  belief  of  this  deponent. 

Chas.  B.  Moore. 

Sworn  to  this  20th  day  of  May,  1841, 
before  me,   George  W.  Morton,  U.  S. 
commissioner. 
Benedict's  Adm.  515. 

2.    Juraty   Libel  Signed  by  AttoT' 
ney  in  Fact, 
(Sylvester  Baxter,  by  John  A.  Baxter, 

attorney  in  fact.) 

Southern  district  of  New  York,  ss. 

John  A.  Baxter,  being  sworn,  says 
that  he  is  agent  (or  attorney  in  fact), 
of  Sylvester  Baxter,  the  libelant  above 
named.  That  said  libelant  is  absent 
from  the  district,  being,  as  deponent 
believes,  in  the  state  of  Massachusetts. 
That  the  above  libel  is  true  according 
to  the  best  of  his  knowledge  and  be- 
lief. John  A.  Baxter. 

Sworn,  May  10th,  1848,  before  me, 
John  W.  Nelson,  U.  S.  commissioner. 

Burr   &   Benedict,   proctors. 

E.  C.  Benedict,  advocate. 
Benedict's  Adm.  520. 

Note, — Under  Adm.  Rule  1  of  the 
Southern  and  Eastern  districts  of  New 
York,  which  is  also  followed  in  many 
other  districts,  the  verification  if 
made  by  the  agent,  attorney  in  fact  or 
proctor  must  allege  that  he  is  ac- 
quainted with  the  facts  and  the  means 
of  his  knowledge  or  information,  and 
the  reason^  why  the  verification  is  not 
made  by  the  party  is  to  be  stated.  It 
should  also  be  stated  that  the  party  is 
not  within  one  hundred  miles  of  the 
district,  or  not  within  the  country.  See 
also  1  Standard  Pbog.,  p.  446. 

C.    Seamen's  Wages. 

1.    Libel    In    Rem    for    Seaman's 
Wages;  Vessel  Left  Fort,  of 
About  To  Leave. 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  John  Graham,  of  said 
district,  late  seaman  on  board  the 
schooner  State  Bights,  whereof  Silvanus 
Cummings  now  is,  or  lately  was,  mas- 
ter, against  the  said  schooner,  her 
tackle,  apparel  and  furniture,  and 
against  all  persons  lawfully  interven- 
ing for  their  interest  in  said  schooner, 
in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows: 

First.  That,  some  time  in  the  month 
of  January  last,  said  schooner,  then 
lying  in  the  port  of  Charleston,  and 
bound  on  a  voyage  thence  to  Murfrees- 
borough  in  North  Carolina  and  back, 
the  said  master,  by  himself  or  his  agent 
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hired  the  libelant  to  serve  as  seaman 
on  board  the  said  vessel,  during  the 
said  voyage,  at  the  wages  of  sixteen 
dollars  per  month,  by  verbal  agreement, 
the  libelant  having  signed  no  shipping 
articles.  That  in  pursuance  of  said 
agreement  the  libelant  entered  on 
board  and  into  the  service  of  the  said 
ship  as  such  seaman,  on  or  about  the 
twenty-ninth  day  of  the  said  month  of 
January. 

Second.  That  the  said  schooner  hav- 
ing taken  an  board  a  cargo,  proceeded 
therewith,  and  with  the  libelant  on 
board,  for  Murfreesborough,  where  she 
safely  arrived  and  discharged  her  car- 
go, and  made  freight.  That  having  tak- 
en on  board  another  cargo,  she  pro- 
ceeded therewith,  and  with  the  libel- 
ant on  board,  for  the  port  of  Charles- 
ion,  where  she  safely  arrived  and  dis- 
charged her  cargo,  and  made  freight, 
and  her  voyage  ended. 

Third.  That  at  the  request  of  said 
master,  the  libelant  continued  on  board 
the  said  schooner,  at  the  wages  afore- 
said,  and  the  said  schooner  having 
taken  on  board  another  cargo,  pro- 
ceeded therewith,  and  with  the  libelant 
on  board,  for  the  port  of  Jericho  in  the 
state  of  Georgia,  where  she  safely  ar- 
rived and  discharged  cargo,  and  made 
freight.  That  having  taken  on  board 
a  cargo  of  live  oak,  she  proceeded 
therewith,  and  with  the  libelant  on 
board,  for  the  port  of  Norfolk,  where 
she  safely  arrived  and  discharged  a 
portion  of  her  cargo,  and  made  freight 
That  she  proceeded  from  thence  with 
the  residue  of  her  cargo,  and  the  libel- 
ant on  board,  for  the  port-  of  Philadel- 
phia, where  she  safely  arrived  and  dis- 
charged her  cargo,  and  made  freight. 
That  having  taken  on  board  another 
cargo,  she  proceeded  therewith,  and 
with  the  libelant  op.  board,  for  the 
port  of  New  York,  where  she  safely 
arrived,  and  the  libelant  was  duly  dis- 
charged on  the  seventh  day  of  August 
last,  and  the  said  schooner  has  since 
made  another  voyage. 

Fourth.  That  during  the  whole  time 
he  was  on  board  of  said  vessel  to  the 
time  of  his  discharge  therefrom,  he 
well  and  faithfully  performed  his  duty 
as  such  seaman,  and  was  obedient  to 
all  lawful  commands  of  the  said  mas- 
ter, and  the  other  officers  of  the  said 
schooner,  and  was  entitled  to  be  paid 
his  wages  which  were  then  due,  and 
amounted  to  the  sum  of  eighty-nine  dol- 


lars and  upwards,  over  and  above  all 
just  deductions. 

Fifth.  That  the  said  schooner  has 
left  the  port  of  delivery,  where  the 
said  voyage  ended,  without  paying  to 
the  libelant  the  balance  of  wages  due 
to  him  as  aforesaid. 

(Or,  fifth.  That  the  said  schooner  is 
about  to  proceed  to  sea  before  the  *end 
of  ten  days  next  after  the  delivery  of 
her  cargo  or  ballast.) 

Sixth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays,  that 
process  in  due  form  of  law,  according 
to  the  course  of  courts  of  admiralty, 
and  of  this  honorable  court,  in  cases 
of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  schooner, 
her  tackle,  apparel  and  furniture,  and 
that  all  persons  claiming  any  right, 
title,  or  interest  therein  may  be  cited 
to  appear  and  answer  upon  oath  all  the 
matters  aforesaid,  and  that  this  honor- 
able court  will  be  pleased  to  decree 
the  payment  of  the  wages  aforesaid, 
and  with  costs,  and  that  the  said  vessel 
may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libelant  may 
have  such  other  and  further  relief  in 
the  premises  as  in  law  and  justice  ho 
may  be  entitled  to  receive. 

John  Graham. 

Sworn,  etc. 
Benedict's  Adm.  493. 

2.    After  Preliminary  Summana, 
a.    Libel    for    Seaman's     Wages 
After     Preliminary     Sum^ 
mens. 
To  the  honorable,  etc.    (as  in  I,    A). 

The  libel  of  Bernard  Glancy,  mariner, 
formerly  second  mate  of  the  brig  Low- 
ell, whereof  Wm.  Lawrence  then  was 
and  is  master,  against  the  said  brig 
LowoU,  her  tackle,  apparel  and  furni 
ture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein, 
in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows  : 

First.  That  some  time  in  the  month 
of  July,  one  thousand  eight  hundred 
and  forty-three,  the  said  vessel  being 
in  the  port  of  New  York,  and  bound  on 
a  voyage  thence  to  one  or  more  ports 
in  the  Mediterranean  sea,  and  back  to 
the  United  States,  the  said  master,  by 
himself  or  his  agent,  did  ship  and  hire 
the  libelant  to  serve  as  second  mate 
on  board  the  said  vessel  for  the  said 
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Voyage,  at  the  wages  of  twenty  dol- 
lars per  month.  That,  for  the  due  per- 
formance of  the  said  voyage,  the  libel- 
ant signed  shipping  artieles,  which  are 
now  in  the  possession,  or  under  the 
control  of  the  said  master,  and  which 
the  libelant  prays  may  be  produced  to 
this  honorable  court,  for  further  cer- 
tainty in  the  premises,  and  for  the 
benefit  of  the  libelant;  and  that,  in  pur 
suance  of  the  said  agreement,  the  libel- 
ant entered  into  the  service  of  the  said 
b:ig,  as  such  second  mate,  on  or  about 
the  tenth  day  of  the  month  of  July,  in^ 
the  year  aforesaid. 

Second.  That  the  said  brig  having 
taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libelant  on  board, 
for  the  port  of  Gibraltar,  where  she 
safely  arrived  and  discharged  her  car- 
go, and  made  freight.  That  she  pro- 
ceeded thence  to  Sardinia  with  certain 
specie  on  boards  where  she  safelv  ar- 
rived; and  that  she  proceeded  thence 
to  MiesBina,  where  she  safely  arrived, 
and  discharged  the  said  specie,  and 
having  taken  on  board  another  cargo, 
she  proceeded  therewith',  and  with  the 
libelant  on  board,  for  the  port  of  Pa- 
lermo, where  she  safely  arrived,  -and 
where  she  completed  her  cargo. 

Third.  That  while  the  said  vessel 
was  lying  at  Palermo  aforesaid,  on  the 
tenth  day  of  December,  1843,  the  said 
master  unjustly,  and  without  any  cause, 
and  without  the  consent  of  the  libel- 
ant, and  against  his  will,  turned  him 
on  shore,  and  would  not  permit  him 
to  perform  the  remainder  of  the  voy- 
age, and  the  said  brig  completed  said 
voyage,  and  arrived  at  the  port  of  New 
York  on  the  29th  day  of  January,  1844, 
where  she  now  is. 

Fourth.  That  during  the  whole  time 
the  libelant  was  on  board  the  said  brig^ 
to- wit,  from  the  time  of  his  entering 
on  board  thereof,  to  the  time  of  his 
discharge  therefrom,  he  well  and  faith- 
fully performed  his  duty  as  such  second 
mate,  and  was  obedient  to  all  lawful 
commands  of  the  said  master,  and  the 
master  of  the  said  brig,  whereby  he 
became  entitled  to  demand  wages  for 
the  whole  voyage  of  said  vessel  till 
her  return  to  the  United  States;  and  at 
the  time  of  his  arrival  in  New  York, 
there  was  dne  to  him  the  sum  pf  sixty 
dollars  and  upwards,  over  and  abovi 
aJJ  just  deductions. 

Fifth.  Tkat  all  and  singular  the 
premises  are  tme,  and  within  the  ad- 
mimlty  and  maritime  jnrisdiclion  of  the 


United   States   and   of   this   honorable 
court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
brig  Lowell,  her  tackle,  apparel  and 
furniture,  and  that  all  persons  claiming 
any  right  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and 
singular,  the  matters  aforesaid,  and 
that  this  honorable  court  would  be 
pleased  to  decree  the  payment  of  wages 
aforesaid,  with  costs,  and  that  the  said 
vessel  may  be  condemned  and  sold  to 
pay  the  same;  and  that  the  libelant 
may  have  such  other  and  further  re- 
lief in  the  premises,  as  in  law  and 
justiee  he  may  be  entitled  to  receive. 

Bernard  Ulancy. 

Sworn,  etc. 
Benedict's   Adm.   491. 

b.    Affidavit  To  Obtain  Summons; 
Seaman 's   Wages, 
Brig  Lowell,  Captain  Wm.    Lawrence 
and  owners,  to  Bernard  Glancy,  Dr 
To     wages     as     second 
mate,   from    July    10, 

1843,  to  January    20, 

1844,  at  $20  a  month.  $126.66 
Credit. 

By  one  month 's  advance.$20.00 

Cash  in  Gibraltar   15.00 

Cash  in  Messina   30.00 

Hospital        money,        6 
months    1.20     $  66.20 

Balance  due  .* $  60.46 

Southern  district  of  New  York,  ss.: 

Bernard  Glancy,  late  mariner  on 
board  the  brig  Lowell,  being  duly 
sworn  says:  That  in  July,  1843,  he 
shipped  on  board  brig  Lowell,  whereof 
William  Lawrence  was,  and  still  is 
master,  then  lying  in  the  port  of  New 
York,  as  second  mate  ^or  ordinary  sea- 
man, or  mate,  or  cook,  as  the  case 
may  be),  at  the  wages  of  twenty  dol- 
lars a  month,  to  perform  a  voyage  to 
one  or  more  ports  in  the  Mediterranean, 
and  back  to  the  United  States,  and 
signed  the  usual  shipping  articles  for 
said  voyage,  which  are  retained  by  the 
said  master.  That  the  deponent  per- 
formed said  voyage,  and  in  all  respects 
did  his  duty  as  such  second  mate,  till 
the  arrival  of  said  vessel  in  the  port 
of  Palermo,  where,  without  cause,  he 
was  turned  ashore  from  said  vessel  by 
the  said  master,  and  prevented  from 
performing  the  remainder  of  the  voy- 
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age.  That  he  returned  to  the  United 
States  as  passenger  in  another  vessel, 
and  said  brig  I^well  arrived  at  the 
port  of  New  York  on  the  20th  day  of 
January,  inst.,  where  she  now  is.  That 
there  is  now  due  to  him,  for  his  wages 
on  said  voyage,  a  balance  of  sixty  dol- 
lars and  upwards,  as  shown  by  the 
above  schedule,  which  is  just  and  true, 
which  balance  the  said  master  has  re- 
fused to  pay. 

Bernard  Glancy. 
Sworn,  etc. 
Benedict's  Adm.  489. 

c.  Preliminary  Summons  for  Sea- 

man's Wages. 

To  the  master  and  owner  of  the  brig 
Lowell: 

I,  George  W.  Morton,  United  States 
commissioner,  do  hereby  summon  you 
to  be  and  appear  before  me,  at  my 
office,  at  the  United  States  courts,  in 
the  city  hall,  in  the  city  of  New  York, 
on  the  Slst  day  of  January,  instant,  at 
10  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  show  cause,  if  any 
you  have,  why  process  of  attachment 
should  not  issue  from  the  district  court 
of  this  district  against  the  brig  Low- 
ell, her  tackle,  apparel  and  furniture, 
according  to  the  course  of  admiralty 
courts,  to  answer  the  claims  of  Bernard 
Qlancy,  for  mariner's  wages. 

Given  under  my  hand,  this  30th  day 
of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five. 

Geo.  W.  Morton,  U.  S.  commissioner. 

,  Proctor. 

Benedict 's  Adm.  490. 

d.  A^Mavit  of  Service  of  Sum^ 

mons. 

Southern  district  of  N.  Y.,  ss: 

John  G.  Magrath,  of  the  city  of  New 
York,  clerk,  being  duly  sworn^  says— 
that  on  the  thirteenth  day  of  January, 
instant,  he  served  the  summons,  of 
which  the  within  is  a  copy,  by  deliv- 
ering the  same  to  the  master  of  the 
brig  Lowell,  therein  named.  (Or  by 
leaving  the  same  on  board  the  brig 
Lowell,  within  named,  with  the  per- 
sons in  charge  thereof,  the  master  be- 
ing absent.  Or,  by  fastening  the  same 
in  a  conspicuous  place  on  the  mast 
of  said  vessel,  no  person  being  on 
board  in  charge  thereof.) 
Sworn,  etc. 

J.  C.  Magrath. 
Benedict's  Adm.  491. 


See  **How  To  Use  This  Volume,"  Introduction,  page  v. 


e.    Certificate      of      Magistrate, 
Summons      for     Seaman  *s 
Wages, 
I  hereby  certify  to  the  clerk  of  the 
district  court  for  the  southern  district 
of  New  York,  that  there  is  sufficient 
cause  of  complaint   whereon   to  found 
admiralty   process   against      the     brig 
Lowell,  her  tackle,  apparel  and  furni- 
ture, to  answer  for  the  wages  of  Ber- 
nard Glancy. 
Dated,  etc. 

Geo.  W.  Morton,  U.  S.  commissioner. 
Benedict 's  Adm.  491. 

D.    Libel  Against  Ovmers  for  Pilot' 
age. 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  Martin  Gray,  of  said 
district,  pilot,  against  Bussel  H.  Post, 
William  Layton,  Noah  Stokeley,  and 
Hichard  P.  Williams,  now  or  late  own- 
ers of  the  ship  Elizabeth  Dennison,  in 
a  cause  of  pilotage,  civil  and  maritime, 
alleges  as  follows: 

First.  That  some  time  in  the  month 
of  July,  A.  D.  1848,  the  said  ship  then 
being  in  the  port  of  New  York,  under 

the  command  of  one Spencer, 

the  said  owners  by  themselves,  or  their 
agents,  employed  the  libelant  to  take 
the  said  vessel  to  sea,  from  the  port  of 
New  York,  as  pilot.  That  accordingly 
the  libelant  went  on  board  said  vessel, 
and  took  charge  of  the  same,  and  dia 
pilot  her  to  sea  on  or  about  the  twenty- 
fifth  day  of  July  aforesaid. 

Second.  That  the  libelant  is  a  regu- 
lar pilot,  and  did  his  duty  faithfully 
and  according  to  the  best  of  his  ability, 
as  the  pilot  of  said  vessel,  and  is  en- 
titled to  the  regular  and  lawful  fees 
for  such  service,  which  amount  to  the 
sum  of  thirty  dollars  and  sixty-three 
cents,  which  sum  the  said  master  has 
admitted  to  be  due,  and  promised  to 
pay  from  time  to  time,  but  which  is 
still  due  and  unpaid. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays  that  a 
warrant  of  arrest,  in  due  form  of  law, 
according  to  the  practice  and  course  of 
this  honorable  court,  in  cases  of  ad- 
miralty and  maritime  jurisdiction,  may 
issue  against  the  said  Bussel  H.  Post) 
William  Layton,  Noah  Stokeley,  and 
Richard  P,  Williams,  and  that  they  be 
cited  to  appear  and  answer  upon  oath 
all    and   singular   the   premises    afore- 
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a&id,  and  tliat  this  honorable  court 
will  be  pleased  to  decree  the  payment 
of  the  amount  due  to  him  aforesaid, 
with  interest  and  costs,  and  that  he 
may  have  such  other  and  further  re- 
lief as  in  law  and  justice  he  may  be 
entitled  to.  receive. 

Sworn,  etc. 
Benedict's  Adm.  501. 

£.     TAbel  In  Personam  Against  Ovm- 
er  of  Ship  for  Salvage, 
To  the  honorable,  etc.,  (as  in  I,  A). 

The  libel  of  William  Peters,  master 
of  the  ship  Amiable,  for  himself,  and 
all  others  entitled,  against  John  Jones, 
owner  of  the  ship  Hercules,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges 
^  as  follows: 

First.  That  the  libelant  being  at 
sea,  and  bound  to  the  port  of  New 
Tork  in  the  said  ship  Amiable,  of 
which  he  was  master,  observed  a  brig 
with  a  signal  of  distress  flying,  and  he 
immediately  made  for  said  vessel,  when 
he  discovered  that  she  was  aground 
on  the  beach,  on  the  south  side  of 
Long  Island,  and  being  hailed  by  the 
master  thereof,  was  informed  that  she 
was  the  brig  Bover,  of  New  York, 
and  had  been  aground  for  .  several 
hours  and  had,  by  force  of  the  wind 
and  tide,  worked  so  far  into  the  sand, 
that  he  feared  she  would  not  float  at 
high  water  without  assistance,  and 
asked  the  libelant  to  assist  him. 

Second.  That  the  libelant  thereupon 
consented  to  render  such  assistance  as 
was  in  his  power,  and  for  that  purpose 
let  go  his  anchor  and  lay  by  her,  and 
got  out  hawsers  to  her,  and,  by  con* 
stant  heaving  of  himself  and  his  whole 
ship's  company,  prevented  her  work- 
ing further  up  into  the  sand,  and  at 
high  water,  succeeded  in  heaving  her 
oif  without  injury — ^whereupon  the  said 
master  informed  the  libelant  that  he 
had  no  means  of  paying  him  there — 
that  he  was  bound  to  sea,  and  was 
very  desirous  of  not  being  delayed, 
and  that  he  would  give  the  libelant  a 
letter  to  his  owner,  the  said  John 
Jones,  who  would  pay  him  his  reason- 
able salvage.  That  said  master  there- 
upon gave  the  libelant  a  letter  to  said 
owner,  informing  him  that  the  libelant 
had  rendered  him  valuable  assistance, 
whereby  the  said  brig  had  been  saved 
from  probable  loss,  and  was  entitled 
to  salvage. 

Third.  That  the  libelant  therefore 
consented  to  allow  the  said  brig  to 
pursoe  her  ▼oyage,  and  on  his  arrival 


in  the  port  of  New  Tork,  he  presented 
eaid  letter  to  said  owner,  and  for 
himself  and  his  ship's  company,  and 
his  owners,  whose  ship  had  been 
periled  in  rendering  said  assistance, 
offered  to  accept  the  sum  of  five  hun- 
dred dollars,  if  paid  without  delay  or 
trouble  to  the  libelant,  although,  as 
he  had  previously  been  informed,  said 
brig  and  cargo  were  worth  the  sum 
of  thirty  thousand  dollars,  and  the 
said  sum  of  five  hundred  dollars  was 
an  inadequate  salvage  compensation, 
but  said  owner  refused  to  pay  the 
same,  and  to  pay  any  more  than  fifty 
dollars. 

Fourth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays  that 
the  said  John  Jones  may  be  cited  to 
appear  and  answer  the  matters  afore* 
said,  and  may  be  decreed  to  pay  to 
the  libelant,  and  the  others  so  entitled, 
a  full  reasonable  salvage  compensa* 
tion  for  the  said  assistance  so  rendered, 
and  that  they  may  have  such  other 
and  further  relief  as  in  law  and  justice 
they  may  be  entitled  to  receive. 

Sworn,  etc. 
Benedict's  Adm.  537. 

See  note  above,  I,  A. 

F.     Libel  In  Personam  Against  Own- 
er   for    Supplies    Ordered    by 
Master  in  Foreign  Port, 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  Simeon  H.  Lewis  and 
John  C.  Clapp  of  Boston,  in  the  state 
of  Massachusetts,  grocers,  against 
Gilbert  Hatfield  and  James  T.  Bertine 
now  or  late  owners  of  the  brig  or 
vessel  called  the  *  Gulielma  of  New 
York,  in  a  cause  of  contract,  civil 
and  maritime,  alleges  as  follows: 

First.  That  at  various  times  during 
the  year  eighteen  hundred  and  forty- 
one  the  said  brig  Gulielma,  then  under 
the  command  of  Bichard  Smith,  and 
owned  by  the  said  Gilbert  Hatfield  and 
James  F.  Bertine,  was  lying  at  Boston 
aforesaid,  and  standing  in  need  of 
stores,  provisions,  and  other  neces- 
saries, to  enable  her  to  perform  her 
intended  voyage  or  voyages,  and  the 
libelants,  at  the  request  of  the  said 
master  of  the  said  brig,  did  furnish  to 
and  for  the  use  of  the  said  brig,  pro- 
visions, stores  and  other  necessaries, 
to  enable  said  brig  to  perform  her 
said   intended   voyage    or    voyages,   to 
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the  amoant  of  four  hulidred  and 
twenty-five  dollars  and  tve  cents, 
which  said  bill  is  hereunto  annexed, 
signed  and  approved  b]r  the  said  mas- 
ter; and  the  said  provisions,  stores,  and 
other  necensaries  were  furnished  on  the 
credit  of  the  said  brig,  and  the  master 
and  ow*ners  thereof. 

Second.  That  the  libelants  have  re- 
peatedly requested  the  said  master  and 
the  said  owners  to  pay  them  the  said 
sum  of  money  so  due  the  libelants,  for 
the  provisions,  stores,  and  other  neces- 
saries so  furnished  as  aforesaid,  but 
that  the  said  master  and  owners  have 
hitherto  neglected  and  refused  to  pay 
the  same,  And  still  neglect  and  refuse 
BO  to  do.  And  that  the  sum  of  one 
hundred  and  sixty-nine  dollars  and  five 
cents,  with  the  interest,  are  still  due 
to  the  libelant  over  and  above  all 
payments  and  deductions. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelants  pray,  that 
procest3  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court  in 
causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the 
said  Grilbert  Hatfield  and  James  F. 
Bertine,  owners  as  aforesaid,  and  that 
they  may  be  required  to  answer  all 
and  singular  the  matters  aforesaid,  and 
that  this  honorable  court  would  be 
pleased  to  decree  the  payment  of  the 
amount  due  as  aforesaid,  with  interest 
and  costs,  and  that  the  libelants  may 
have  such  other  and  further  relief  as 
in  law  and  justice  they  are  entitled  to 
receive. 

Sworn,  etc. 
Benedict's  Adm.  487. 

O.  Libel  in  Tersonam;  Seaman 
Against  Master  and  Mate  far 
Assault  aivd  Battery. 

To  the  honarable,  etc.  (as  in  I,  A). 

The  libel  of  Charles  Grayman,  late 
seaman  on  board  the  ship  Louvre, 
^whereof  —  Weeks  was   master, 

and   Whittlesey   chief   mate, 

against  the  master  and  mate  in  a  cause 
of  personal  damage,  civil  and  mari- 
time, alleges  as  follows: 

First.  That  some  time  in  the  month 
of  March,  in  the  year  one  thousand 
eight  hundred  and  forty-eight,  the 
libelant  shipped  on  board  the  said 
ship  Louvre  for  a  voyage  from  New 


York  to  Rotterdam,  and  back  to  KeW 
York 

That    on    or   about    the    twenty-fifth 
day  of  March,  while  on  the  high  seas, 
the  libelant  having  been  kept  on  deck 
longer  than  was  usual,  by  reason  of 
the   illness  of   the   cook,   whose  place 
he  had  volunteered  to  fill,  in  addition 
to  his  other   duties,  was  lying  in   hia 
berth  in  the  forecastle  while  it  was  his 
watch   below,   and   while   there    heard 
the  mate  call  him  to  com^  upon  deck, 
whereupon  he  immediately  arose,  but 
before  he   had   fairly  got  out  of  the 
berth  the  mate  'sprang  down  into  the 
forecastle,  and  seising  the  libelant  by 
the   throat   began  to   drag   him   along 
the  floor,  and  the  said  master  having 
come  down  with  an  iron  belaying  pin 
endeavored  to  strike  the  libelant  with 
the    same,   but    the   libelant   to   avoid 
a  blow  with  such  a  dangerous  weapon 
escaped  from  the  hands  of  the  master, 
and    ran    upon   deck,   and   the   master 
and   mate    followed    him,   and    eoming 
up  with  him  near  the  galley  the  said 
master  endeavored  again  to  strike  the 
libelant    with   the    iron    belaying   pin, 
and    the    libelant   not    being   able     to 
oseape  from  his  reach  was  obliged  to 
ward  off  the  blow  with  his  arm  and 
hand,  and  in  so  doing  received  a  severe 
stroke  with  the  said  iron  belaying  pin 
upon   the   back   of   his  hand,  whereby 
the  same  was  much  injured,  and  to  this 
day  bears  the  marks  of  the  blows  so 
received:    that  upon  another  occasion, 
while  engaged  in  hauling  upon  a  rope 
the  said  mate  without  the  least  cause 
or  provocation,  and  without  the  slight- 
est warning  to  the  libelant,  fell  upon 
the  libelant  and  beat  him  severely  with 
his  fist  about  the  head  and  faee,  and 
the  said  master  coming  from  the  other 
side  of  the  deck  took  a     wooden  be- 
laying pin  from  the  rail,  and    holding 
the   libelant   by  the  neck,  struck   the 
libelant  five  or  six  times  on  the  head 
with  the   belaying  pin,  and  with  the 
assistance  of  the  mate,  then  beat  him 
with  the  same  about  his  legs  and  bod}% 
for  some  minutes;   that  by  reason  ofl 
such   beating,   the   face   and    head   of 
the    libelant    was   very   much    bruised, 
and    his    body    also    injured;    that    he 
still  feels  the  effects  of  such  beating. 
And   the    libelant    by   reason    of   the 
premises  claims  to  be   entitled  to  de- 
mand  of   the  said   master   and   mate, 
damages  to  the  amonnt  of  five  hundred 
dollars  and  upwards. 

Second.    That  on  Uie  arrival  of  thd 
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said  sldp  in  this  port  the  libelant  took 
out  a  -warrant  from  the  marine  court 
of  the  state  of  New  York,  against 
the  said  Weeks  and  Whittlesey,  for 
the  above  mentioned  assaults,  but  that 
thej  have  fled  from  the  jurisdiction 
of  that  eourt,  or  so  concealed  them- 
selves that  they  cannot  be  taken,  and 
this  libelant  is  wholly  without  remedy 
unless  by  process  from  this  court. 

Third.  That  the  said  defendimts 
have  goods  and  chattels  in  this  Ju»- 
triet  and  credits  in  the  hands  MQj!. 
D.  Hurlburt  &  Co.,  of  the  city  of  New 
York,  merchants. 

Fourth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States,  and  of  this  honor- 
able court. 

Whereupon  the  libelant  pr^ys  that 
a  warrant  of  arrest,  in  due  form  of 
law,  aecording  to  the  course  of  this 
honorable  court  in  eases  of  admiralty 
and  maritime  jurisdiction  may  issue 
against  the  said  Weeks  and  Whittle- 
sey, and  that  they  may  be  required 
to  appear  and  answer  on  oath,  this 
libel,  and  all  and  singular  the  matters 
aforesaid,  and  that  if  they  cannot  be 
found,  that  their  goods  and  chattels, 
and  if  none  be  found,  that  their 
credits  and  effects  in  the  hands  of 
£.  D.  Hurlburt  &  Co.,  of  the  city  of 
New  York,  merchants,  garnishees,  may 
be  attached,  to  the  amount  sued  for, 
and  costs.  And  that  this  honorable 
eourt  would  be  pleased  to  decree  the 
payment  of  the  damages  sustained  by 
the  libelant,  with  costs,  and  that  he 
may  have  such  ether  and  further  re- 
lief as  in  law  a«d  justice  he  may  be 
entitled  to  receive. 

Sworn,  etc. 
Benedict's  Adm.  538. 

H.    lAbel  In  Bern  for  CoRtKon. 
To  the  honorable  etc.  (as  in  I,  A). 

The  libel  of  Robert  Schuyler  and 
Georee  I*.  Schuyler,  both  of  the  city 
of  New  York,  against  the  brig  Sea, 
her  tackle,  apparel,  and  other  furni- 
ture, and  all  persons  lawfully  inter- 
vening for  their  interest  in  the  same, 
in  a  cause  of  collision,  civil  and  mari- 
time, alleges  as  follows: 

First.  That  ytour  libelants,  before 
and  at  the  time  of  the  collision  here- 
inafter in  the  third  article  mentioned, 
were  the  owners  and  proprietors  of  a 
certain  steamboat  called  the  Niagara, 
with  her  steam  engine,  boilers,  mach- 
inery,  tackle,  apparel,  and  other  furni- 


ture; which  said  steamboat  your  libel- 
ants used  and  employed  in  transport- 
ing passengers  and  freight  between 
the  port  of  New  York  and  the  port  of 
Bridgeport  in  the  state  of  Connecticut 
and  between  which  said  ports  she  was 
regularly  run,  daily  and  every  day, 
Sunday  excepted,  for  the  purposes 
aforesaid. 

Second.  That  on  Sunday,  the  ninth 
day  of  January,  in  the  year  1848,  the 

id  steamboat  Niagara,  with  her  steam 

gii|9Wtf>iio'8y  fixtures,  apparel  and 
Jnnb%eL  on  board  thereof  was 
safely^n^ll^ra^MLJying  at  her  usual 
berth  alongsm(i|rV»  pier  or  dock  at 
the  foot  of  MarCM^^reet,  East  river, 
in  said  city  of  New  York,  where  she 
had  a  perfect  right  to  be;  the  said 
steamboat  being  then,  and  also  at  the 
time  when  she  was  run  into  as  herein- 
after mentioned,  tight,  staunch,  strong, 
and  in  every  respect  well  manned, 
tackled,  appareled  and  appointed,  ana 
having  the  usual  and  necessary  com- 
plement of  officers  and  men,  and  that 
the  master  and  crew  engaged  on  board 
were  on  the  lookout  for  the  protection 
and  safety  of  said  vessel. 

Third.  That,  on  the  morhinff  of  the 
said  day,  and  while  the  said  steam- 
boat was  safely  moored  as  aforesaid, 
the  said  brig  Sea,  whereof  Norton 
was  master,  on  her  way  from  Havre, 
in  the  kingdom  of  France,  to  her  des- 
tination at  said  city  of  New  York, 
came  up  the  East  river,  between  the 
Battery  and  Governor's  Island,  pass- 
ing at  the  distance  of  about  four  or 
five  hundred  feet  from  the  docks  of 
said  city  on  said  river,  with  a  strong 
wind  from  west-south-west,  and  with 
a  flood  tide;  and  then  and  there  with 
great  force  and  violence  ran  into  and 
upon  the  said  steamboat,  and  did 
thereby  cause  great  damage  and  in- 
jury to  the  said  Niagara,  her  guards, 
hull,  and  stern,  and  remained  foul  of 
and  9poB  the  said  Niagara  for  some 
time, .'  and  until  she  (the  brig  Sea) 
swayed  round,  when  she  cleared  and 
passed  on. 

Fourth.  That  the  said  brig  Sea,  be- 
fore and  at  the  time  of  the  said  colli- 
sion, on  a  voyage  from  Havre  to  New 
York,  was  coming  up  the  East  river 
without  a  pilot,  and  with  the  design 
of  anchoring  or  mooring  in  said  river; 
that  she  was  moving  along  rapidly, 
with  the  aid  of  wind  and  tide,  carry- 
ing her  fore  and  main-top  sails;  that 
from  the  improper  and  unskiltul  man- 
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agement  of  the  persons  navigating  said 
brig,  the  anchors  were  not  let  go  in 
due  time  to  check  her  lieadwaj,  and 
bring  her  round  into  the  tide,  nor 
were  her  sails  properly  and  in  season 
furled  and  clewed  up  so  as  to  lessen 
ber  speedy  but,  on  the  contrary,  the 
aaid  brig  was  so  improperly  and  un- 
'  skilfully  managed,  and  navigated,  in 
the  particulars  above  mentioned,  that 
she  was  driven  upon  and  into  the  said 
steamboat  as  aforesaid. 

Fifth.  That  the  persons  navigating 
the  said  brig  Sea  let  one  anchor  go 
about  abreast,  or  in  the  neighborhood 
of,  the  Fulton  street  slip  or  pier,  which 
partially  checked  her  headway,  but, 
notwithstanding,  she  continued  to 
drift  up  the  stream  with  the  tide, 
heading  partly  across  it  and  in  the 
direction  of  the  Brooklyn  shore;  that 
the  second  anchor  not  being  shackled, 
or  otherwise  in  readiness,  as  it  should 
have  been,  was  not  cast  off  into  the 
stream  until  the  said  brig  had  drifted 
up  to  about  opposite  Catherine  street 

Sieiv  and  at  a  distance  of  three  hun- 
red  feet  or  thereabouts  from  the  said 
Niagara,  and  before  a  sufficient  scope 
of  cable  had  run  out,  or  the  two  an- 
chors had  checked  her  headway,  she 
ran  into  and  afoul  of  the  said  Nisfgara, 
the  stem  of  said  brig  striking  with 
great  force  and  violence  against  the 
starboard  side  of  said  steamboat, 
twenty-five  feet  from  the  bows,  and 
cutting  in  the  deck  beams,  fender- 
piece,  and  plank  shears,  besides  twist- 
ing round  and  damaging  her  stern; 
that  at  the  time  of  the  striking,  the 
said  brig  was  heading  round  into  the 
stream  and  towards  the  Brooklyn 
shore,  and  tbat  the  collision  afore- 
said was  occasioned  by  the  negligence, 
inattention,  and  want  of  proper  care 
and  skill  on  the  part  of  said  brig, 
her  master  and  crew,  and  not  from 
any  fault,  omission,  or  neglect  on  the 
part  of  the  said  Niagara,  her  master 
and  crew. 

Sixth.  That  the  said  briff  Sea  had 
not  before,  or  at  the  time  of  the  colli- 
sion, a  proper  lookout  and  watch  to 
guard  against  the  danger  of  a  colli- 
sion in  a  crowded  port;  that  the  crew 
of  said  brig  were  occupied  on  the  for- 
ward part  of  the  vessel — ^while  she  was 
drifting  up  as  above  mentioned,  after 
having  let  go  the  first  anchor — ^in 
shaokeling  or  otherwise  preparing  the 
second  anchor  to  be  cast  into  the 
stream;    that   the   collision   would  not 


have  occurred  if  both  of  said  anchors 
had  been  in  readiness,  or  had  been 
suffered  to  run  in  due  season,  which 
would  have  checked  her  headway,  or 
if  the  position  of  her  yards  had  been 
changed,  by  hauling  on  the  larboard 
braces, — ^which  would  have  forced  her 
off  from  the  docks  towards  the  middle 
of  the  stream;  and  that  the  master 
and  crew  of  the  Niagara,  fearful,  from 
the  course  pursued  by  those  navigat- 
ing the  brig  that  sbe  would  run  into 
and  upon  their  vessel,  did  everything 
in  their  power,  by  getting  out  addi- 
tional fasts  to  the  wharf,  and  heeling 
their  vessel  over,  to  diminish  the  ex- 
tent of  the  injury  and  damage  to  be 
caused  by  the  blow. 

Seventh.  That  the  said  steamboat 
Niagara,  was  so  injured  and  disabled 
by  the  force  and  violence  with  which 
she  was  struck  by  the  said  brig  Sea, 
as  to  render  it  necessary  to  take  her 
to  the  dry  dock  for  repairs,  at  a  time 
when  her  services  on  the  line  in  which 
she  was  engaged,  were  particularly 
valuable  to  her  owners;  and  that  the 
libelants,  in  consequence  of  the  Nia- 
gara having  been  run  into  and  foul  of 
as  aforesaid,  have  sustained  damages 
for  the  hire  and  expenses  of  a  steam- 
boat to  supply  her  place;  for  repairs 
to  the  said  Niagara,  and  to  her  fix- 
tures for  her  loss  of  time,  for  expenses 
of  her  master  and  crew,  and  other- 
wise, to  the  amount  of  one  thousand 
dollars— which  said  damages  were  oc- 
casioned by  the  negligence,  want  of 
skill,  and  improper  conduct  of  the  per- 
sons navigating  the  said  brig  Sea,  and 
not  by  or  through  any  fault,  negli- 
gence, or  improper  conduct  on  the  part 
of  the  persons  on  board  the  Niagara, 
her  master  and  crew. 

Eighth.  That  since  the  said  Niag- 
ara was  so  run  foul  of  and  into  as 
aforesaid,  these  libelants  have  applied 
to  the  firm  of  John  Ewell  &  Company, 
the  consignees  of  said  brig — ^tbe  own- 
ers of  said  brig  residing,  as  these 
libelants  are  informed  and  believe,  in 
the  town  of  Warren,  and  state  of 
Brhode  Island,  where  said  brig  be- 
longs— and  requested  them  to  settle 
with  these  libelants  for  the  damages 
sustained  by  them  as  above  mentioned; 
but  the  said  consignees  deny  that  there 
is  any  liability  on  the  part  of  said 
brig  for  the  said  damages,  or  any  part 
thereof. 

Ninth.  That  the  said  brig  Sea  is 
now  lying  in  the  port  of  New  York, 
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and   within    the   jurisdiction   of     this 
court. 

Tenth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
brig  Sea,  her  tackle,  apparel,  and  other 
furniture,  and  that  all  persons  having 
any  interest  therein,  may  be  cited  to 
appear  and  answer  all  and  singular 
the  matters  aforesaid;  and  that  this 
honorable  court  would  be  pleased  to 
decree  the  payment  of  the  damages 
as  aforesaid,  and  that  the  said  vessel 
may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libelants  may 
have  such  other  and  further  relief  as 
in  law  and  justice  they  may  be  en- 
titled to  receive. 

Sworn,   etc. 
Benedict's  Adm.  534. 

L    Libel  In  Bern  by  Owners  of  Vessel 
to  Obtain  Possession  of  Her, 
To  the  honorable^  etc.  (as  in  I,  A). 

The  libel  of  A.  B.  and  C.  D.,  of 
Bath,  noerehants,  owners  of  the 
schooner  or  vessel  the  Sea  Gull,  her 
tackle,  apparel  and  furniture,  and 
against  all  persons  intervening  for 
their  interest  therein,  in  a  cause  of 
possession,  civil  and  maritime,  alleges 
as  follows: 

First.  That  they  are  the  true  and 
only  owners  of  the  schooner  Sea  Gull, 
her  tackle,  apparel  and  furniture,  and 
being  such  owners,  on  or  about  the 
tenth  day  of  May,  1846,  appointed  one 
E.  F.,  master  of  said  vessel,  to  navi- 
gate and  sail  her  for  them,  at  the 
wages  agreed  upon  between  them,  and 
the  said  E.  F.,  continued  to  be  such 
master  till  the  fifth  day  of  August, 
instanty  when  the  libelants  removed 
him  as  master,  and  appointed  another 
master  in  his  place. 

Second.  That  when  the  new  master, 
BO  appointed  by  the  libelants,  went  on 
board  said  vessel,  by  their  orders,  to 
enter  upon  his  duties  as  such  master, 
the  said  E.  F.  refused  to  give  up  the 
possession  or  the  papers  of  said  vessel 
to  the  said  master,  or  to  the  libelants, 
who  have  demanded  the  same-— to  the 
great  damag^e  of  the  libelant. 

Third.     That   all  and     singular     the 
premises  are  true,  and  within  the  ad- 


miralty and  mi^ritime  jurisdiction  of 
the  'United  States  and  of  this  honor- 
able court. 

Whereupon  the  libelants  pray  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court, 
in  chuses  of  ^admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
vessel,  her  tackle,  apparel  and  furni- 
ture, and  that  the  said  E.  F.  may  be 
personally  cited  to  appear  and  answer 
all  the  matters  aforesaid,  and  that  the 
said  vessel,  Jier  tackle^  apparel  and 
furniture,  viay  be  delivered  to  ithe 
libelants,  and  that  the  said  E.  F.  may 
be  condemned  to  pay  to  the  libelants 
their  damages  and  costs  in  the  prem* 
ises,  and  that  they  may  have  such 
other  and  further  relief  in  the  prem- 
ises  as  in  law  and  justice  they  may 
be  entitled  to  receive. 

A.  B. 
C.  D. 

Sworn,  etc. 

J.  B.,  proctor. 

C.  L.,  advocate. 
Benedict's  Adm.  475. 

J.    Libel  In  Mem  by  Minority  Otener 
for  Security  for  Eetum  or  8dU 
of  Vessel, 
To  the  honorable  etc.  (as  in  I,  A). 

The  libel  of  A;  B.,  of  the  city  of 
New  York,  part  owner  of  the  brig 
Packet,  against  the  said  brig,  her 
tackle,  apparel  and  furniture,  and 
against  all  persons  intervening  for 
their  interest  therein,  and  especially 
against  C.  D.,  part  owner  of  said  brig, 
in  a  cause  of  possession,  civil  and 
maritime,  alleges  as  follows: 

First.  That  the  libelant  is  the  true 
and  lawful  owner  of  one-quarter  of 
the  brig  Packet,  of  the  burthen  of 
200  tons,  her  tackle,  apparel  and  furni- 
ture, and  boats,  and  the  said  C.  D..  is 
the  owner  of  the  remaining  three- 
quarters  of  said  brig,  and  no  other 
person  is  owner  of  said  vessel  or  any 
portion  thereof,  and  the  said  brig  is 
now  lying  in  the  port  of  Hudson,  in 
the  southern  district  of  New  York. 

Second.  That  the  said  C.  D.  has 
hitherto  acted  as  ship's  husband  of 
said  vessel,  and  has  now  the  possession 
thereof,  and  declares  his  intention  of 
despatching  said  vessel  on-  a  sealing 
voyage  to  the  Pacific  ocean.  That 
the  libelant  has  expressed  to  said  C. 
D.  his  dissent  from  said  voyage,  and 
has  remonstrated  with  him  on  the 
subject,  and  still  dissents  from  the 
same,  bat  the  said  C.  D.  persists  in  his 
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^etennination  to  send  her  on  said  voy- 
age, and  is  now  procuring  her  outnt 
and  crew. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  couxt 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
Tossel,  her  tackle,  apparel,  furniture 
and  boats,  and  that  all  persons  claim- 
ing any  right  in  said  vessel,  and  es- 
pecially the  said  C.  D.,  three-quarters 
owner  as  aforesaid,  may  be  cited  to 
appear  and  answer  the  matters  afore- 
said, and  to  show  cause  why  the  said 
C.  D.  should  not  be  restrained  from 
sending  the  said  vessel  on  the  said 
voyage  until  good  and  sufficient  se- 
curity shall  be  given  in  this  court  to 
the  full  value  of  the  libelant's  inter- 
est in  said  vessel,  her  tackle,  apparel, 
furniture  and  boats,  for  the  sa^  re- 
turn of  said  vessel  to  the  said  port  of 
Hudson,  where  she  belongs,  and  that 
this  honorable  court  will  be  pleased  to 
decree  that  such  security  be  given 
or  the  possession  of  said  vessel,  her 
tackle,  etc.,  be  delivered  to  the  libel- 
ant, with  costs,  and  that  the  said 
vessel,  her  tackle,  etc,  may  be  sold 
under  the  direction  of  this  honorable 
court,  and  the  proceeds  of  such  sale 
brought  into  this  court,  to  be  divided 
according  to  law;  and  that  the  libelant 
may  have  such  other  and  further  re- 
lief in  the  premises  as  in  law  and  jnfr> 
tice  he  may  be  entitled  to  receive. 

Sworn,  etc 
Benedict's  Adm.  48^1. 

S.    Libel  In  Bern  hy  Pari  Owner  far 
Sale  of  Vessel. 

(Address  and  statement  of  parties 
as  in  the  last  precedent,  then  proceed): 
in  a  cause  of  licitation  or  par.tition, 
alleges  as  follows: 

First.  That  he  is  two-fifths  owner 
of  the  brigantine  Bed  Rover,  her 
tackle,  apparel,  furniture  and  boats; 
that  C.  D.  is  owner  of  two-fifths  and 
E.  F.  is  owner  of  one-fifth,  and  is  also 
master  of  said  vessel,  and  she  is  now 
in  the  port  of  New  Yprk. 

Second.  That  in  consequence  of 
diversity  of  opinion  and  interest  in 
relation  to  the  employment  of  said 
vessel,  which  is  irreconcilable,  the  said 
owners  are  unable  to  agree  upon-  any  | 


voyage  or  business  for  said  vessel. 
That  the  libelant  has  named  a  rea- 
sonable price  for  said  vessel,  at  which 
he  is  willing  to  sell  his  share,  or  buy 
the  shares  of  his  co-owners,  but  they 
refuse  either  to  buv  or  sell,  and,  in 
consequence  of  their  impracticability 
and  obstinacy,  he  is  nname  to  sell  to 
any  other  person. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
brigantine,  her  tackle,  apparel,  furni- 
ture and  boats,  and  that  all  persons 
claiming  any  right  in  said  vessel,  and 
especially  the  said  C.  B.  and  E.  F., 
part  owners  and  master  as  aforesaid, 
may  be  cited  to  appear  and  answer  the 
matters  aforesaid,  and  that  the  said 
vessel,  her  tackle,  etc.,  may  be  sold 
under  the  direction  of  this  honorable 
court,  and  the  proceeds  thereof  brought 
into  court  to  be  divided  and  distri- 
buted according  to  law,  and  that  the 
libelant  may  have  such  other  and 
further  relief  in  the  premises  as  in 
law  and  justice  he  may  be  entitled  to 
receive. 

Sworn,  eto. 
Benedict's  Adm.  ^2. 

L.    Libel  Against  a  Vessel  and  CarffO 
as  Prise, 
To  the  honorable,  etc.  (as  in  I,  A.) 

The  libel  of  Silas  Talbot,  esquire, 
commander  of  the  United  States  ship 
of  war  the  Constitution,  on  behalf  as 
well  of  the  United  States  as  of  him- 
self and  the  officers  and  crew  of  the 
said  ship,  against  the  ship  Amelia, 
her  tackle,  apparel,  furniture  and 
cargo: 

The  said  libelant' for  and  on  behalf 
as  aforesaid,  doth  hereby  propound, 
allege  and  declare  to  this  honorable 
court,  as  followeth: 

f^rst.  That  pursuant  to  instructions 
for  that  purpose  from  the  president 
of  the  United  States,  the  libelant  in 
and  with  the  said  United  States  ship 
of  war  the  Constitution  and  her  offi- 
cers and  crew,  did  subdue,  seize  and 
take  upon  the  high  seas,  the  said  ship 
or  vessel  called  the  Amelia  of  the 
burthen  of  about  370  tons,  with  her 
apparel,  guns  and   appurtenances,  and 
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a  valnable  cargo  on  board  of  the 
same,  consisting  of  cotton,  sngar,  and 
dry  goods  in  bales,  and  hath  brought 
the  said  ship  or  vessel  and  her  cargo 
into  the  port  of  New  York,  where 
they  now  are. 

Second.  That  the  said  ship  or  ves- 
sel called  the  Amelia,  at  the  time  of 
the  said  capture  thereof,  was  armed 
with  eight  carriage  guns,  and  was 
under  the  command  of  Citoyen  £tienne 
Prevost,  a  French  officer  of  Marine, 
and  had  on  board  besides  the  said 
commander  thereof,  eleven  French 
mariners;  that  as  this  libelant  hath 
been  informed,  the  said  ship  or  vessel 
with  her  said  cargo,  being  the  prop- 
erty of  some  person  or  persons  to  the 
said  libelant  unknown,  sailed  some 
time  since  from  Oalcutta,  an  English 
port  in  the  East  Indies,  bound  for 
some  port  in  Europe:  That  upon  her 
said  voyage  she.  was  met  with  and 
captured  as  a  prize  by  a  Frencn 
national  corvette,  called  La  Diligente, 
commanded  by  L.  T.  Dubois,  who  took 
oat  of  her  the  captain  and  crew  of 
the  said  ship  Amelia,  with  all  the 
papers  relating  to  her  and  her  cargo, 
and  placed  the  said  Etienne  Prevost 
and  the  said  French  mariners  on  board 
oi  her,  and  ordered  her  to  St.  Domingo 
for  adjudication,  as  a  good  and  lawful 
prize;  and  that  she  remained  in  the 
full  and  peaceable  possession  of  the 
French  from  the  time  of  the  capture 
thereof  by  them,  for  the  space  of  ten 
days,  whereby  this  libelant  is  advised 
that  as  well  by  the  laws  of  nations,  as 
by  the  particular  law  of  France,  the 
said  ship  became  and  was  to  be  con- 
sidered as  a  French  ship. 

Third.  This  proponent  doth  allege, 
propound  and  declare,  that  all  and 
singular  the  premises  are  and  were 
true,  public  and  notorious,  of  which 
due  proof  being  made,  he  humbly 
prays  the  usual  process,  and  monition 
of  this  court  in  this  behalf  to  be 
made,  and  that  the  said  Etienne  Pre- 
vost, and  all  other  persons  having  or 
claiming  any  interest  in  the  said  ship 
Amelia,  her  apparel,  guns,  appur^ 
tenances  and  cargo,  or  any  part  there- 
of, may  be  cited  in  general  and  speciiJ, 
to  answer  the  premises,  and  that  right 
and  justice  may  be  duly  administered 
in  this  behalf,  and  all  due  proceedings 
being  had,  that  the  same  ship  or  ves- 
sel, her  apparel,  guns,  appurtenances 
and  cargo,  for  the  causes  aforesaid, 
and  others    appearing,    may,    by    the 


definitive  sentence  and  decree  of  this 
honorable  court  be  condemned  as  for- 
feited, to  be  distributed  as  by  law  is 
provided  respecting  the  captures  made 
by  the  public  armed  vessels  of  the 
United  States;  or  if  it  shall  appear 
that  the  same  or  any  part  or  parcel 
thereof  ought  to  be  restored  to  any 
person  or  persons,  as  the  former  own- 
er or  owners  thereof,  then  that  the 
same  may  be  so  restored  upon  the  pay- 
ment of  such  salvage  as  by  law  ought 
to  be  paid  for  the  same. 

Sworn,  etc. 
Benedict's  Adm.  541. 

M.    lAbel  for  Bestitution  of  Captured 
Ship  and  Cargo. 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  Robert  Findley,  etc. 

First.  That  your  libelants  are  the 
true  owners  of  the  ship  William,  James 
Leggat  master,  now  lying  in  the  port 
of  Philadelphia,  and  within  the  juris- 
diction of  this  honorable  court. 

Second.  That  on  the  third  day  of 
May  last,  the  said  ship  bein.g  on  her 
voyage  from  Bremen  to  Potomac  river, 
in  the  state  of  Maryland,  and  within 
nine  miles  of  the  sea  coast  of  the 
United  States,  received  an  American 
pilot  on  board  for  the  purpose  of  con- 
ducting her  safely  up  the  Chesapeake 
Bay  to  the  place  of  her  destination, 
and  after  receiving  the  said  pilot  she 
continued  on  the  same  course  untfl 
she  had  arrived  within  about  two 
miles  of  Cape  Henry,  the  southern 
promontory  of  Chesapeake  Bay^  in 
five  fathom  water,  and  as  near  the 
shore  as  the  pilot  thought  it  proper 
to  go,  when  she  was  forcibly  seized 
and  taken  into  possession  bj**  a  num- 
ber of  armed  men  under  the  command 
of  Peter  Joanene,  captain  of  an  armed 
schooner  then  coming  out  of  Chesa- 
peake Bay,  called  the  Citizen  Genet, 
and  bearing  the  national  colors  of  the 
republic  of  France,  as  a  prize  to  the 
said  schooner,  and  hath  since  been  de- 
tained and  now  is  in  the  possession 
of  the  said  Peter  Joanene,  who  also 
then  and  there  made  prisoners  of  the 
captain,  officers  and  crew  of  the  said 
ship  William,  and  them  as  prisoners 
doth  detain. 

Third.  That  not  admitting  that  the 
said  schooner  the  Citizen  Genet  was 
duly  corn  missioned  and  authorized  to 
make  prizes  of  vessels  belonging  to 
British  subjects,  which  they  pray  may 
be  inquired  of,  humbly  insist  that  ac- 
cording to  the  premises,  the  said  ship 
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William  was,  at  the  time  of  her  being 
80  taken,  upon  neutral  ground,  within 
the  territorial  jurisdiction  and  under 
the  protection  of  the  United  States, 
who  are  now  at  peace  with  the  king 
and  people  of  Great  Britain,  and  that 
the  said  Peter  Joanene  and  the  per- 
sons under  his  command  had  no  per- 
mission or  authority  from  or  under  the 
United  States  to  capture  British  ves- 
sels within  that  distance  from  the  sea 
eoast,  to  which  by  the  laws  of  nations 
and  the  laws  of  the  United  States,  the 
right  and  jurisdiction  of  the  United 
States  extended. 

Inasmuch,  then,  as  the  said  capture 
and  detention  of  the  said  ship  Wil- 
liatn  and  the  captain,  officers  and  crew 
thereof,  are  manifestly  unjust  and 
eontraiy  to  the  laws  of  nations  and 
the  laws  of  the  United  States,  your 
libelants  humbly  pray  that  the  said 
ship  William,  her  cargo,  tackle,  ap- 
parel and  furniture,  and  all  other 
things  belonging  to  her  ^may,  by  the 
sentence  and  decree  of  this  honorable 
court,  be  restored  to  your  libelants. 
That  the  said  captain,  officers  and 
crew  thereof  may  be  relieved  from 
imprisonment  for  the  purpose  of  navi- 
gating her  to  her  destined  port,  and 
that  full  satisfaction  may  oe  made 
by  the  said  Peter  Joanene  and  all 
others  concerned,  as  well  for  the  said 
unlawful  capture  and  detention  of  the 
said  ship,  as  for  the  imprisonment  of 
the  said  captain,  officers  and  crew 
thereof,  and  all  damages,  charges  and 
expenses  incurred  thereby. 

For  which  end  your  libelants  humbly 
pray  process  of  attachment,  arrest  and 
monition  as  in  like  cases  is  custo* 
mary. 

Sworn,  etc. 
Benedict's   Adm.  542, 

N.    Libel  of  Information. 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  information  of  James 
A.  Hamilton,  attorney  of  the  said 
United  States,  for  the  southern  dis- 
trict of  New  York,  who  prosecutes  oti 
behalf  of  the  said  United  States,  and 
being  present  here  in  court  in  his 
proper  person,  in  the  name  lind  on  the 
behalf  of  the  said  United  States, 
against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  against  all 
persons  intervening  for  their  interest 
therein y  in  a  cause  of  forfeiture,  alleges 
and  informs  as  follows: 

First.  That  Mordecai  M.  Noah,  sur- 
veyor of  the  customs  for  the  district 


of  the  city  of  N<ew  York,  heretofc^ 
to- wit,  on  the  twelfth  day  of  October, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-nine,  at  the 
city  of  New  York,  and  within  the 
southern  district  of  New  York,  on 
waters  that  are  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons 
burthen,  seized  as  forfeited  to  the 
use  of  the  said  United  States^  the  ship, 
or  vessel  commonly  called  a  ship,  the 
Waterloo,  her  tackle,  apparel,  and 
furniture,  being  the  property  of  some 
person  or  persons  to  the  said  attor- 
ney unknown. 

Second.  That  the  said  ship  Waterloo 
is  a  ship  or  vessel  owned  wholly  or  in 
part  by  a  subject  or  subjects  of  His 
Britannic  Majesty,  and  which  said 
ship  or  vessel,  after  the  thirtieth  day 
of  September,  in  the  year  one  thous- 
and eight  hundred  and  eight,  and  also 
after  the  thirtieth  day  of  September, 
in  the  year  one  thousand  eight  hun- 
dred and  twenty,  did  come  and  arrive 
from  a  port  or  place  in  a  colony  or 
territory  of  his  Brittanic  Majesty,  to- 
wit,  from  Anatto  Bay  in  the  island  of 
Jamaica,  in  the  West  Indies,  which 
said  port  is,  and  was  at  the  time  the 
said  ship  sailed  from  thence,  and  also 
at  the  time  of  the  arrival  of  the  said 
ship  at  the  port  of  New  York,  as  is 
hereinafter  mentioned,  by  the  ordinary 
laws  of  navigation  and  trade,  closed 
against  vessels  owned  by  citizens  of  the 
United  States — and  that  the  ports  of 
the  United  States  were,  at  the  time  of 
the  arrival  of  the  said  ship  at  the  port 
of  New  York,  and  still  are,  closed  against 
the  said  ship  or  vessel  called  the 
Waterloo,  which  said  ship  or  vessel 
being  so  excluded  from  the  ports  of 
the  United  States,  did  enter  the  same, 
to-wit,  the  port  of  New  York,  in  the 
southern  district  of  New  York  afore- 
said, in  violation  of  the  acts  of  the 
congress  of  the  United  States,  in  such 
cases  made  and  provided.  And  that 
by  force  and  virtue  of  the  said  acts 
of  congress,  in  such  case  made  and 
provided,  the  said  ship  or  vessel,  her 
tackle,  apparel  and  furniture,  became 
and  are  forfeited  to  the  use  of  the 
said  United  States, — and  that  the 
same  are  now  in  custody  of  the  mar- 
shal^ of  this  court  in  the  suit  of  cer- 
tain persons  claiming  salvage. 

And  the  said  attorney  saith  that  by 
reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute 
in   such  case   made  and  provided,  the 
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aforementioned  and  described  ship  or 
Tessel,  her  tackle,  apparel,  and  fnmi- 
tnre,  became  and  are  forfeited  to  the 
use  of  the  said  United  States. 

Lastly.  That  all  and  singular,  the 
premises  aforesaid,  are,  and  were,  tme, 
and  within  the  admiralty  and  marl- 
time  jurisdiction  of  the  United  States 
and  of  this  honorable  court,  whereupon 
the  said  attorney  prays  the  usual  pro- 
cess and  monition  of  this  honorable 
court  in  this  behalf  to  be  made,  and 
that  all  persons  interested  in  the  be- 
fore mentioned  and  described  ship  or 
▼essel,  may  be  cited  in  general  and 
special  to  answer  the  premises,  and 
ail  due  proceedings  being  had,  that 
the  said  ship  or  vessel,  her  tackle,  etc., 
may,  for  the  causes  aforesaid,  and 
others  appearing,  be  condemned  by  the 
definitive  sentence  and  decree  of  this 
honorable  court,  as  forfeited  to  the 
use  of  the  said  United  States,  accord* 
ing  to  the  form  of  the  statute  of  the 
said  United  States  in  such  cases  made 
and  provided. 

James  A.  Hamilton,  Attorney  U.  S. 
for  the  Southern  District  of  New 
York. 
Benedict's  Adm.  462. 

O.    Supplemental     and     Amendatory 
LiheL 

The  supplemental  and  amendatory 
libel  of  A.  B.  against  the  brig  Lowel, 
her  tackle,  etc.,  and  against  all  per- 
sons intervening,  etc.,  and  against  E. 
F.,  master,  alleges  as  follows: 

First,  etc.  (allege  the  facts  as 
amended,  in  articles,  and  add  prayer 
as  amended  in  same  form  as  an  orig- 
inal libel). 

(Sign   and   verify  like   original   an- 
awer). 
Benedict's  Adm.  573. 


A.    Monition  In  Pergonam, 
*^The  prejident  of  the  United  States 
of    America,    to    the    marshal    of    the 
southern  district  of  New  York,  greet* 
ing: 

Whereas  a  libel  has  been  filed  in' the 
district  court  of  the  United  States  of 
America,  for  the  southern  district  of 
New  York,  on  the  tenth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one 
thousand  eight  hundred  avtd  forty-six, 
by  Ebeneaer  N.  Hinckley,  against 
David  L.  Robinson,  in  a  certain  action 
civil  and  maritime  for  wages  therein 
alleged  to  be  due  the  said  libelant, 
amounting  to  four  hundred  and  ninety* 


eight  dollars,  and  praying  that  a  moni- 
tion may  issue  against  the  said  defend- 
ant pursuant  to  the  rules  and  practice 
of  this  court. 

^'Now,  therefore,  we  do  hereby  em- 
power, and  strictly  charge  and  com- 
mand you,  the  said  marshal,  that  you 
cite  and  admonish  the  said  defend- 
ant, if  he  shall  be  found  in  your  dis- 
trict, that  he  be  and  appear  before 
the  said  district  court,  on  the  first 
Tuesday  of  February  instant,  at  eleven 
o'clock  in  the  forenoon,  at  the  city 
hall  in  the  city  of  New  York,  then 
and  there  to  answer  the  said  libel,  and 
to  make  his  allegations  in  that  be- 
half, and  have  you  then  and  there  this 
writ,  with  your  return  thereon. 

"Witness  the  honorable  Samuel  B. 
Betts,  judge  of  the  said  court,  this 
first  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  forty-six,  and  of  our  independence 
the  seventieth. 
"Joseph  Smith,  proctor. 

"C.  D.  Betts,   clerk." 
Benedict's  Adm.   228. 

B.     Warrant  of  Arrest  In  Personam. 

The  president  of  the  United  States 
of  America,  to  the  marshal  of  the 
southern  district  of  New  York,  greet* 
ing: 

Whereas,  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
of  America,  for  the  southern   district 

of  New  York,  on  the day  of 

— —  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  

by  A.  B.  against  C.  D.,  in  a  certain 
action,  civil  and  maritime,  for  freight, 
therein  alleged  to  be  due  to  the  said 
libelant,  amounting  to  two  hundred 
and  fifly-two  dollars,  and  praying  that 
a  warrant  of  arrest  may  issue  against 
the  said  defendant.  Now,  therefore, 
we  do  hereby  empower,  and  strictly 
charge  and  command  you,  the  said 
marshal,  that  you  take  and  arrest  the 
said  defendant,  if  he  shall  be  found 
in  your  district,  and  him  safely  keep, 
so  that  you  may  have  his  body  before 

the  said  district  court,  on  the 

day  of  at  the   city  hall,  in 

the  city  of  New  York,  then  and  there 
to  answer  the  said  libel,  and  to  make 
his  allegations  in  that  behalf:  and  have 
you  then  and  there  this  writ,  with 
your  return  thereon. 

Witness  the  honorable     Samuel     B. 

Betts,  judge  of  said  court,  this 

day   of  in   the   year  of   our 

Lord  one  thousand  eight  hundred  and 
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and  of  oar  isdependenee  the 


E.  F.,  clerk. 
G.  H.,  proctor. 
Benedict's  Adm.  (^52^,  553. 

C.  Warrant  fctt  Arrest  and  for  At- 
taehment  Against  Goods  and 
CJiattels,  and  Its  Effects,  and 
Summons   to   Garnishee. 

The  president  of  the  United  States 
of  America  to  the  marshal  of  the 
southern  district  of  New  York,  greet- 
ing: 

whereas  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
of  America,  for  the  southern  district 
of  New  York,  on  the  nineteenth  day 
of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty- 
eight,  by  Thomas  Gould,  libelant, 
against  John  Gibbons  master  of  the 
ship  Mount  Vernon,  in  a  certain  ac- 
tion, civil  maritime,  for  certain  as- 
saults and  batteries  therein  alleged  to 
have  been  committed  on  the  said 
libelant,  to  his  damage  of  five  hundred 
dollars,  and  praying  that  a  warrant  of 
arrest  may  issue  against  the  said  de- 
fendant, and  that  he  may  be  held  to 
bail,  pursuant  to  the  rules  and  prac- 
tice of  this  court.  Now,  therefore,  we 
do  hereby  empower,  and  strictly 
charge  and  command  you,  the  said 
marshal,  that  you  take  and  arrest  the 
said  defendant,  if  he  shall  be  found 
in  your  district,  and  him  safely  keep, 
so  that  you  may  have  his  body  be- 
fore the  said  district  court  on  the  23rd 
day  of  May,  inst.,  at  the  city  hall  in 
the  city  of  New  York,  then  and  there 
to  answer  the  said  libel,  and  to  make 
his  allegations  in  that  behalf;  and  if 
the  said  defendant  cannot  be  found 
in  your  district,  that  you  attach  his 
goods  and  chattels  in  your  district  to 
the  amount  sued  for,  and  if  no  goods 
and  chattels  can  be  found,  that  you 
attach  his  credits  and  effects  to  the 
amount  sued  for,  in  the  hands  of  the 
garnishees  John  El  well  &  Co.,  and  St. 
George  Givins;  and  that  you  summon 
the  said  garnishees  to  appear  before 
the  said  district  court  on  the  23rd 
day  of  May,  instant,  to  do  and  abide 
what  may  be  required  of  them  in  this 
behalf,  and  have  3rou  then  and  there 
this  writ;  with  your  return  thereon. 

Witness  the  honorable  Samuel  R 
Betts,  judge  of  said  court,  this  19th 
day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 


eight,  and  of  our     independence     the 
seventy-second. 

J.  W.  Metcalf,  clerk. 
A.  Nash,  proctor. 
Benedict's  Adm.  558. 

D.  Attachment  and  Monition  Against 
a  Ship  and  Cargo  In  Bern, 

8<outhern  District  of  New  York,  ss. 

The  president  of  the  United  States 
of  America,  to  the  marshal  of  the 
southern  district  of  New  York,  greet- 
ing: 

wihidreas  a  libel  hath  been  filed  in 
the  district,  court  of  the  United  States, 
for  the  southern  district  of  New  York, 
on  the  16th  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-nine,  by  Peter 
Harmony  and  others,  against  the  ship 
Waterloo,  her  tackle,  apparel,  and 
furniture,  and  cargo,  in  a  cause  of 
salvage  civil  and  maritime,  for  the 
reasons  and  causes  in  the  said  libel 
mentioned,  and  praying  the  usual  pro- 
cess and  monition  of  the  said  court  in 
that  behalf  to  be  made,  and  that  all 
persons  interested  in  the  said  ship  or 
vessel,  her  tackle,  etc.,  and  cargo,  may 
be  cited  in  general  and  special,  to 
answer  the  premises,  and  all  proceed- 
ings being  had  that  the  said  ship  or 
vessel,  her  tackle,  etc.,  and  cargo,  may, 
for  the  causes  in  the  said  libel  men- 
tioned, be  condemned  and  sold  to  pay 
the  demands  of  the  libelant: 

You  are  therefore  hereby  command- 
ed, to  'attach  the  said  ship  or  vessel, 
her  tackle  etc.,  and  cargo,  and  to  de- 
tain the  same  in  your  custody,  until 
the  further  order  of  the  court  respect- 
ing the  same,  and  to  give  due  notice 
to  all  persons  claiming  the  same,  or 
knowing  or  having  anything  to  say 
why  the  same  should  not  be  condemned 
and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear 
before  the  said  court,  to  be  held  in 
and  for  the  southern  district  of  New 
York,  on  the  first  Tuesday  of  October 
next  at  eleven  o'clock  in  the  forenoon 
of  the  same  day,  if  the  same  shall  be 
a  day  of  jurisdiction,  otherwise  on  the 
next  day  of  jurisdiction  thereafter, 
then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allega- 
tions in  that  behalf.  And  what  you 
shall  have  done  in  the  premises  do  you 
then  and  there  make  return  thereof^ 
together  with  this  writ. 

Witness,  the  honorable  Samuel  B. 
Letts,  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern  dis- 
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trict  of  N€W  York,  this  16th  day  of 
September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty- 
nine,  and  of  our  independence  the 
fifty-sixth. 

Fred  J.  Betts,  elerk. 
Isaac  A.  Johnson,  proctor  for  libel- 
ant.   Benedict's  Adm.  429. 

£.  Attachment  and  Monition  Against 
Ship,  Freight  and  Master  for 
Seaman's  Wages. 

Southern  district  of  New  York,  ss: 
The  president  of  the  United  States 
of    America,   to   the    marshal    of    the 
southern  district  of  New  York,  greet- 
ing: 

Whereas  a  libel  in  rem  and  personam, 
has  been  filed  in  the  district  court  of 
the    United    States    for    the    southern 

district  of  New  York,  on  the  

day  of in  the  year  of    our 

Lord  one  thousand  eight  hundred  and 
forty-seven,  by  John  C.  Duffie,  Alfred 
Sandford,  Alexander  Wilson,  Benja- 
man  Hoffman,  Bobert  Fruss,  and 
Charles  McCarty,  against  the  barque 
Childe  Harold,  and  against  the  freights 
due  for  the  cargo  now  or  lately  laden 
therein,  and  against  Crosby,  master  of 
said  barque,  for  the  reasons  and  causes 
in  the  said  libel  mentioned,  and  pray- 
ing the  usual  process  and  monition  of 
the  said  court  in  that  behalf  to  be. 
made,  and  that  the  said  master  and 
all  persons  interested  in  the  said 
barque  or  vessel,  her  tackle,  etc.,  may 
be  cited  to  answer  the  premises,  and 
all  proceedings  being  had,  that  the 
said  barque  or  vessel,  her  tackle,  etc., 
and  freight  may,  for  the  causes  in  the 
said  libel  mentioned,  be  condemned  to 
pay  the  demands  of  the  libelant. 

You  are  therefore  hereby  command- 
ed to  attach  the  said  barque  or  ves- 
sel, her  tackle,  etc.,  and  to  detain  the 
same  in  your  custody,  until  the  fur- 
ther order  of  the  court  respecting  the 
same,  and  to  attach  said  freight,  and 
to  give  due  notice  to  all  persons  claim- 
ing the  said  vessel  and  freight,  or 
knowing  or  having  anything  to  say 
why  the  same  should  not  be  condemned 
pursuant  to  the  prayer  of  the  said 
Hbel,  that  they  be  and  appear  before 
the  said  court,  to  be  held  in  and  for 
the  southern  district  of  New  York,  on 

the  day     of   >  at 

eleven  o'clock  in  the  forenoon  of  the 
same  day,  if  the  same  shall  be  a  day 
of  jurisdiction,  otherwise  on  the  next 
day   of    jurisdiietion    thereafter,    then 


and  there  to  interpose  a  claim  for  the 
same,  and  to  make  their  allegations  in 
that  behalf;  and  we  do  hereby  fur- 
ther empower,  and  strictly  charge  and 
command  you  the  said  marshal,  that 
you  cite  the  said  Crosby,  master  of 
said  vessel  if  he  shall  be^  found  in 
your  district,  to  be  and  appear  before 
the  said  district  court,  on  the  ■ 

day  of  at   the   city   hall   in 

the  city  of  New  York,  then  and  there 
to  answer  the  said  libel,  and  to  make 
his  allegations  in  that  behalf;  and 
have  you  then  and  there  this  writ, 
with  your  return  thereon. 
Witness  the   honorable     Samuel     B. 

Betts,  judge  of  said  court,  this : 

day   of  in   the  year   of   our 

Lord  one  thousand  eight  hundred  and 
and  of  our  independence  the 

A.    B.,    clerk. 
C,  D.,  proctor. 
Benedict's  Adm.  559. 

Zn.    Notice   for   Publication   Oontain- 
Ing  Substance  of  Zalbel. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

Whereas  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
for  the  southern  district  of  New  York, 
on  the  16th  day  of  September,  1829, 
by  Peter  Harmony,  owner,  and  Elipha- 
let  Kingsbury,  master  of  the  brig 
Merced,  libelants,  against  the  ship 
Waterloo,  her  tackle,  apparel  and  fur- 
niture, and  cargo,  alleging,  in  sub- 
stance, that  on  the  twenty-seventh  day 
of  August  last,  said  Eliphalet  Kings- 
bury, being  on  a  voyage  from  Havana 
to  Cadiz,  in  the  said  brig  Merced,  dis- 
covered and  boarded  the  British  ship 
Waterloo  of  London,  with  twelve  feet 
of  water  in  her  hold,  totally  dismasted 
and  entirely  abandoned  by  her  cap- 
tain and  crew;  that  he  found  no 
papers  on  board  of  her,  but  that  she 
had  a  full  cargo  of  mm,  sugar,  and 
other  West  India  produce  on 'board: 
that  he  thereupon  took  the  said  ship 
in  tow,  and  brought  her  into  the  port 
of  New  York,  on  the  twelfth  day  of 
September  instant,  her  crew  being  al- 
most worn  out  with  fatigue,  and  that 
they  are  entitled  to  a  reasonable  share 
of  said  ship  and  cargo  for  the  salvage 
thereof.  And  praying  process  against 
said  ship  and  cargo,  and  reasonable 
and  proper  salvage,  and  that  the  said 
ship,  her  tackle,  apparel  and  furni- 
ture,  and   cargo,   may    be   condemned 
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and   sold   to   pay   such   salvage,   with 
eostSy  charges,  and  expenses. 

Now,  therefore,  in  pursuance  of  the 
monition  under  the  seal  of  the  said 
court  to  me  directed  and  delivered,  1 
do  hereby  give  public  notice  to  all 
persons  claiming  the  said  ship,  her 
tackle,  apparel  and  furniture,  and 
cargo,  or  in  any  manner  interested 
therein,  that  they  be  and  appear  be- 
fore the  said  district  court  to  be  held 
at  the  city  of  New  York,  in  and  for 
the  southern  district  of  New  York, 
on  the  first  Tuesday  of  October 
next,  at  eleven  o'clock'  in  the  fore- 
.  noon  of  that  day  (provided  the  same 
shall  be  a  day  of  jurisdiction,  other- 
wise, on  the  next  day  of  jurisdiction 
thereafter),  then  and  there  to  inter- 
pose their  claims,  and  to  make  their 
allegations  in  that  behalf. 

Bated  the  16th  day  of  September, 
18^. 

Thomas  Morris,  U.  8.  marshal. 

Isaac  A.  Johnson,  proctor  for  libel- 
ants. 
Lenedict's  Adm.  430. 

17.    Betonu. 

A.  The   Marshal's    Betum,    Attaeh- 

meni  and  Notice, 

In  obedience  to  the  within  monition, 
I  attached  the  vessel  and  cargo  there- 
in described,  on  the  16th  day  of  Sep- 
tember last,  and  I  have  given  due 
notice  to  sfi  persons  claiming  the 
same,  that  this  court  will  on  the  5th 
day  of  October  instant  (if  that  day 
should  be  a  day  of  jurisdiction,  if  not, 
on  the  next  day  of  jurisdiction  there- 
after), proceed  to  the  trial  and  con- 
demnation thereof,  should  no  claim  be 
interposed  for  the  same. 

Dated  October  5,  1829. 

Thomas  Morris,  U.  S.  marshal. 
Benedict's  Adm,  431. 

B.  MarsliaVe  Return,  Defendant  noi 

Found,   Attachment, 

The  defendant  is  not  found  in  the 
district,  and  I  have  attached  the  fol- 
lowing goods  and  chattels  of  said  de- 
fendant. 

C.  Marshal* s  Return,  Garnishee  Sum- 

moned. 

The  credits  and  effects  of  the  said 
defendant,  in  the  hands  of  John  El- 
well  &  Co.,  and  St.  George  Givins, 
garnishees,  and  have  summoned  the 
said   garnishee   as   within    commanded. 

Henry  F.  Tallmadge,  marshiJ. 
Benedict's  Adm.  554. 


V.    Notice  of  Appearance  by  Defend- 
ant or  Olaimaat. 

District  court — in  admiralty.    W.  P. 

V.  J.  J.,  and  others. 

'    Sir:     You  will  please  to  enter  mj 
appearance  as  proctor  for  the  defend- 
ants (or  claimants)  in  this  cause. 
June  2d,  1849.  A.  B.,  proctor. 

To   J.   W.   M.,   Esq.,  clerk. 
Benedict's  Adm.  252. 

VI.  Order  Enlarging  Time. 

Let    the    time    to   answer    the  libel 
(to  reply: — ^to  answer  the  in- 


terrogatories— to  except  to  the  libei, 
or  answer,  or  Interrogatories) — ^be  ex- 
tended   days.  Benedict 's  Adm. 

573. 
Note. — ^The  order  shoi^ld  be  dated. 

vn.    Order  Staying    Proceedlngi    for 
Time  to  liake  Motion. 

On  the  foregoing  affidavit  and  notice 
of  motion,  let  all  proceedings  in  this 
cause,  on  the  part  of  the  libelant,  be 
stayed  for  a  sufficient  time  to  make 
said  motion,  and  have  the  order  of 
the  court  thereon.  Benedict's  Adm. 
573. 

VUL    Olalmji. 

A.  By  Owner, 

To  the  honorable  etc.  (as  in  L  A). 

David  Rome  and  William  B.  King, 
of  Eastport,  in  the  county  of  Wash- 
ington, state  of  Maine,  owners  of  the 
schooner  Hornet,  her  tackle,  appare^ 
and  furniture,  intervening  for  their 
interest  in  the  said  schooner  Hornet, 
her  tackle,  apparel,  and  furniture,  ap- 
pear before  this  honorable  court,  and 
claim  the  said  schooner,  her  tackle, 
apparel,  and  furniture,  and  state  that 
they  are  true  and  bona  fide  owners 
thereof,  and  that  no  other  person  is 
the  owner  thereof. 

And  thereupon,  the  said  claimants 
pray,  that  this  honorable  court  will 
be  pleased  to  decree  a  restitution  of 
the  same  to  them,  and  otherwise  right 
and  justice  to  administer  in  the 
premises. 

David  Borne, 
William  B.  King. 

Sworn  July  10,  1847,  before  me, 
George  W.  Morton, 

U.  S.  commissioner. 

W.    R.   Beebe,    proctor. 
Benedict's  Adm.  257. 

B.  Claim    hy    Foreign    Consul    fcr 

Unknown   Owners    in    Case  of 
Salvage. 
To  the  honorable,  etc.  (as  in  I,  A). 
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The  elaim  and  answer  of  James  C. 
Buchanan,  his  Britannic  majesty's 
vice-eonsnl  in  and  for  the  city  and 
state  of  N«w  York  and  eastern  New 
Jersey,  intervening  for  the  interest  of 
the  owner  or  owners  of  the  British 
ship  Waterloo  and  her  cargo,  alleges 
as    follows: 

First.  That  the  said  ship  Waterloo 
is,  as  alleged  in  the  said  libel,  and 
as  the  said  claimant  believes  to  be 
tme,  British  property;  and  he  believes 
the  cargo  of  merchandise  alleged  to 
have  been  found  on  board  of  the  said 
ship,  to  be  in  like  manner  British 
property:  And  as  such  vice-consul, 
and  in  behalf  of  such  British  owners 
as  may  be  entitled  to  the  same,  he 
claims  the  same  as  their  property. 

Second.  That  as  to  the  facts  alleged 
and  set  forth  in  the  said  libel  the 
said  claimant  neither  admits  nor 
denies  Ahe  same,  but  leaves  the  same 
to  be  ottly  proved  to  the  satisfaction 
of  this  court. 

And  the  said  claimant  prays,  on  be- 
half of  the  owner  or  owners  of  the 
said  ship  Waterloo,  and  her  aforesaid 
cargo,  or  of  any  other  persons  or  per- 
sons whom  the  same  may  concern,  that 
the  said  ship,  her  tackle,  apparel  and 
fnmiture,  and  her  cargo  aforesaid, 
may  be  sold,  ahd  out  of  the  proceeds 
of  the  sale  thereof,  after  the  payment 
of  all  costs  and  charges  incurred,  that 
the  said  libelants,  having  duly  proved 
as  aforesaid  the  facts  in  their  said 
libel  set  forth,  may  be  allowed  and 
paid  such  rate  and  amount  of  salvage, 
for  their  labor  and  exertions  in  bring- 
ing the  said  ship  and  her  aforesaid 
cargo  into  this  port,  as  by  this  court 
shall  be  deemed  just  and  reasonable 
under  the  circumstances  of  the  case, 
and  that  the  surplus  of  the  said  pro- 
ceeds, after  payment  of  such  salvage 
as  aforesaid,  may  be  adjudged  and  de- 
creed to  be  paid  to  the  said  claimant, 
on  behalf  of  the  owner  or  owners  of 
the  said  ship  and  her  aforesaid  cargo, 
or  whomsoever  the  same  may  concern; 
or  that  such  other  order  or  decree  may 
be  made  in  relation  to  the  same  as  this 
court  shall  deem  proper.  Benedict's 
Adm.  435. 

DL    Ezc^irtioiis  to  lAheiL 

A.     Form  and  Sufficiency, 
To  the  honorable,  etc.  (as  in  I,  A). 

The  exceptions  of  David  Jones  de- 
fendant, to  the  libel  of  James  Jack- 
son, libelant,  allege  that  the  said  libel 
is  informal  and  insufficient,  as  follows: 


First  exception.  That  the  same  is 
not  signed  by  the  libelant,  nor  by 
any  proctor  of  this  court. 

Second  exception.  That  the  same 
does  not  allege  that  the  libelant  has 
sustained  any  damages  in  the  matter 
of  the  libel;  nor  that  the  defendant  is 
indebted  to  the  libelant  in  any  sum. 

Third  exception.  That  the  third 
article  thereof  is  scandalous  and  im- 
pertinent. 

E.  F.,  proctor  for  defendant. 
Benedict's  Adm.  259. 

B.     Bxeepiion  to  Libel,  New  Matter^ 

To  the  honorable,  etc.  (as  in  I,  A). 

The  exception  of  David  Jones,  de- 
fendant, to  the  libel  of  James  Jack' 
son,  libelant,  alleges  that,  on  the  tenth 
day  of  June  last,  the  said  libelant,  in 
consideration  of  one  dollar  to  him 
paid,  released  the  said  defendant  from 
the  cause  of  action  set  forth  in  the 
said  libel;  and,  therefore,  the  said  de- 
fendant is  not  bound  further  to  an- 
swer the  same;  and  he  prays  that  the 
said  libel  may  be  dismissed  with  costs. 

Sworn,  etc. 

David  Jones. 

£.  F.,  proctor  for  defendimt. 
Benedict's  Adm.  260. 

X.    Answer. 

To  the  honorable,  etc.  (as  in  I,  A). 

The  answer  of  John  Bichards^  of 
Portland,  in  the  state  of  Maine,  inter- 
vening for  his  interest  in  the  brig 
Spartan,  to  the  libel  of  Edmund  Kim- 
ball, junior,  and  George  B.  Sheldon, 
of  the  city  of  New  York,  merchants 
co-partners,  doing  business  under  the 
name  of  Kimball  and  Sheldon,  answers 
.and  alleges  as  follows: 

First.  That  this  respondent  is  ig- 
norant of  the  matter  contained  in  the 
first,  fourth,  and  fifth  articles  of  the 
said  libel,,  and  as  to  the  matters  con- 
tained in  the  second  and  third  articles 
of  the  said  libel,  he  has  no  x>«rsonal 
knowledge,  but  has  understood  and  be- 
lieves that  the  same  are,  in  a  great 
part,  falsely  alleged,  and  that  the 
truth  is  as  is  hereafter  alleged. 

Second.  That  the  said  brig  Spartan 
being  in  good  order,  and  well  and  suffi- 
ciently equipped  and  manned,  arrived 
in  the  bay  of  New  York  early  in  the 
evening  of  the  28th  day  of  November, 
it  being  moonlight,  and  the  wind  and 
tide  being  favorable,  but  the  wind  be- 
ing light,  the  vessel  did  not  enter  the 
East  river  before  the  moon  had  set, 
and  it  had  become  overcast  and  dark. 
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BO  tbat  it  WEB  difficult  to  Bee  a  vessel 
without  a  light,  even  at  a  short  dis- 
tance. That  when  about  to  anchor, 
the  master  and  crew  of  the  said  brig 
Spartan,  discovered  a  vessel  which 
proved  to  be  said  brig  Buenos  Ayres, 
lying  in  the  stream  at  single  anchor, 
directly  ahead  of  them,  and  but  a 
short  distance  off,  and  by  the  force 
of  the  tide  and  wind,  and  without  any 
neglect,  carelessness,  or  default  of  the 
master  and  crew  of  the  Spartan,  and 
notwithstanding  every  possible  pre- 
caution, she  was  driven  towards,  and 
in  contact  with  the  said  brig  Buenos 
Ayres,  and  sustained  damage  to  a 
large  amount,  to-wit,»to  the  amount  of 
two  hundred  and  fifty  dollars  and  up- 
wards. 

Third.  That  at  the  time  above  men- 
tioned, the  brig  Buenos  Ayres  was  ly- 
ing at  anchor  in  the  harbor  of  New 
York,  in  the  channel  of  the  East  river, 
between  the  Fulton  ferry  and  the 
South  ferry,  and  had  not  a  light  set 
in  her  rigging,  on  deck,  or  elsewhere 
visible  to  those  on  board  of  the  brig 
Spartan,  and  the  said  accident  was 
occasioned  by  negligence  and  want  of 
care  in  the  master,  officers  and  crew 
of  the  said  bri^  Buenos  Ayres,  in 
anchoring  the  said  brig  without  proper 
light  in  the  channel  of  the  East  river, 
where  inward  bound  vessels  must  pass. 

FourtlL  That  all  and  singular  the 
premises  are  true. 

Wherefore  the  respondent  prays  that 
this  honorable  court  would  be  pleased 
to  pronounce  against  the  libel  afore- 
said, and  to  condemn  the  libelant  in 
costs,  and  otherwise  law  and  justice  to 
administer  in  the  premises. 
Burr  &  Benedict, 

Proctors  for  respondent. 

Sworn,  etc. 

E.   Burr,   advocate. 
Benedict's  Adm.   262,  263. 

Note. — The  answer  must  be  *'full, 
explicit  and  distinct  to  each  separate 
article  and  allegation  of  the  libel." 
.  .  .  Alleging  that  a  vessel  lay  in 
an  improper  place  and  in  an  improper 
manner,  without  setting  forth  in  what 
manner  the  vessel  lay,  or  in  what  re- 
spect the  manner  was  improper,  or  that 
fails  to  describe  the  anchorage  and 
why  it  was  improper,  is  insufficient.  The 
Commander-in-Chief,  1  Wall.  (U.  8.) 
43,  17  L.  ed.  609.  See  also  1  Standa&d 
Pboc.  461. 

ZI.    Xntenogfttorles. 
Interrogatories  propounded  to  James 


B.  Tucker,  libelant,  by  Abraham 
Farmer  and  Timothy  Stevens,  respond- 
ents, in  a  cause  civil  and  maritime, 
for  wages,  in  the  district  court  of  the 
United  States  for  the  southern  dis- 
trict of  New  York. 

First  interrogatory.  Did  not  Tim- 
othy Stevens  above  named,  sometime 
in  the  month  of  June  last  past,  or  at 
some  other  time,  and  when  in  par^ 
tioular  tender  to  you,  or  offer  to  pay 
to  you  some,  and  how  much  money, 
which  he  admitted  to  be  due  to  you, 
for  wages  for  services  on  board  the 
ship  Orbit  f 

Second  interrogatory.  Did  not  said 
Stevens  so  tender  or  offer  to  pay  to 
you  the  sum  of  twelve  dollars  and  fifty 
cents? 

Third  interrogatory.  Did  you  not 
decline  receiving  the  said  sum  or  somo 
sum  of  money,  tendered  or  offered  to 
you  by  said  Stevens  f  | 

E.   H.,  proetor. 
Benedict's  Adm.  264. 

xn.   Order  That  Ubel  Be  Taken  Fio 
OonfesBO. 

The  process  in  this  eanse  being  re 
turned  personally  served,  the  defend- 
ant is  duly  called,  and  does  not  ap* 
pear;  and  on  motion  of ,  proc- 
tor for  the  libelant,  the  said  defend- 
ant is  pronounced  to  be  in  contumacy 
and  default,  and  the  libel  is  adjudged 
to  be  taken  pro  confesso,  against  him, 
and  it  is  referred  to  ,  a  com- 
missioner, to  ascertain  the  amount  due 
to  the  libelant,  and  to  report  the  same 
to  the  court,  with  all  convenient  speed. 
Benedict's  Adm.  248. 

Xm.    StipiolationB. 

A.        Costs  and  Damages, 

Whereas  a   libel    was    filed   in  this 

court,  on  the day  of , 

in   the   year   our   Liord    one    thousand 

eight  hundred  and  ,  by  "A.  B. 

against  for  the  reasons    and 

causes  in  the  said  libel  mentioned,  and 
whereas  C.  D.  has  intervened  for  his 
interest,  and  the  said  O.  D.  and 
E.  F.,  his  surety,  the  parties  hereto, 
hereby  consenting  and  agreeing,  that 
in  case  of  default  or  contumacy  on  the 
part  of  the  said  intervener  or  his  sure- 
ties, execution  may  issue  against  their 
goods,  chattels  and  lands,  for  the  sum 
of  $250. 

Now,  therefore,  it  is  hereby  stipu- 
lated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipula- 
tors undersigned  are,  and  each  of  them 
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is,  bound,  in  the  sum  of  $250,  con- 
ditioned that  the  intervener  above 
named  shall  abide  by  the  final  decree 
rendered  in  the  eause,  and  shall  pay 
all  sneh  costs,  expenses  and  damages 
as  shall  be  awarded  against  him  by  the 
final  decree  of  this  court,  or  of  the 
appellate  court. 

A.  B. 

C.  D. 

E.  P. 
Taken  and  acknowledged,  etc. 

Southern   district  of  New  York,  ss. 

'■ party  to  the  above  stip- 
ulation, being  duly  sworn,  deposes  and 
says  that  he  is  worth  the  sum  of  five 
hundred  dollars  over  and  above  all  his 
just  debts  and  liabilities. 

E.   F. 

Sworn,  etc.     Benedict's  Adm.  562. 

B.    Stipvlation  far  Costs, 

Whereas    a    libel    was   filed    in    this 

court,  on  the day  of , 

in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  by  A.  B. 

against  C.  D.  for  the  reasons  and 
causes  in  the  said  libel  mentioned;  and 
whereas  the  said  C.  D.  has  appeared  in 
said  suit  and  the  said  C.  D.  and  E.  F., 
his  surety,  the  parties  hereto  hereby 
consenting  and  agreeing,  that,  in  case 
of  default  or  contumacy  on  the  part 
of  the  defendant  or  his  sureties^  execu- 
tion may  issue  against  their  goods, 
Chattels  and  lands,  for  the  sum  or 
hundred  dollars: 

Now,  therefore,  it  is  hereby  stipu- 
lated and  agreed  for  the  benefit  of 
whom  it  may  concern,  that  the  stip- 
ulators undersigned  shall  be,  and   are 

bound  in  the  sum  of  '  hundred 

dollars,  conditioned   that  the 

defendant  above  named  shall  pay  all 
costs  and  expenses  which  shall  be 
awarded  against  him  in  the  suit  upon 
the  final  adjudication  thereof  or  by  any 
interlocutory  order  in  the  process  of 
this  suit. 

Taken  and  acknowledged,  etc. 

Southern  district  of  New  York,  ss. 

party  to  the  above  stip- 
ulation, being  duly  sworn,  deposes  and 
says    that    he    is    worth   the    sum    of 

dollars  over  and  above  all  his 

just  debts  and  liabilities. 

Sworn,  etc.     Benedict's  Adm.  561. 

Note. — This  stipulation  is  to  be  signed 
by  both  principal  and  sureties.  It  is 
common  practice  to  insert  the  place  of 
residence  of  the  sureties. 


C.  Stipulation  To  Appear  and  Abide 

Decree, 
.District  Court  of  the  United  States 
of  America  for  the  southern  district 
of  New  York.  Stipulation  entered  in- 
to pursuant  to  the  rules  and  practice 
of  this  court. 

Wlhereas,  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
of  America  for  the  southern  district 
of  N«w  York,  on  the  first  day  of  June^ 
1849,  by  James  Johnson,  libelant, 
against  William  Pratt,  defendant,  in  a 
certain  action  civil  and  maritime,  for 
pilotage,  therein  alleged  to  be  due  and 
owing  to  the  said  libelant,  amounting 
to  fifty^six  dollars— and  Charles  Jones, 
of  the  city  of  New  York,  ship  chandler, 
surety,  and  the  said  defendant,  parties 
hereto  consenting  and  agreeing,  that  in 
case  of  default  or  contumacy  on  the 
part  of  the  defendant^  execution  may 
issue  against  them,  their  goods,  chattels 
and  lands,  for  one  hundred  and  fifty- 
six  dollars. 

Now,  therefore,  it  is  hereby  stip- 
ulated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  said 
defendant  shall  appear  in  the  said  suit 
before  the  said  district  court  of  the 
United  States  of  America,  for  the 
southern  district  of  New  York,  on  the 
first  Tuesday  of  June,  instant,  at  11 
o'clock  in  the  forenoon,  at  the  city 
hall,  in  the  city  of  New  York,  and 
abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  in  the  said  cause, 
and  pay  the  money  awarded  by  the 
final  decree  rendered  therein  in  the  said 
court,  or  any  appellate  court. 

Charles  Jones, 
Wniiam  Pratt. 

Taken  and  acknowledged,  etc. 

(Add  affidavit  of  justification.)  Ben- 
edict's Adm.  229. 

D.  Stipulation    for    Agreed    or    Ap* 

praised  Value. 

District  court  of  the  United  States 
for  the  southern  district  of  New  York. 
In  admiralty.  Stipulation  entered  into 
pursuant  to  the  rules  and  practice  of 
this  court. 

Whereas,   a   libel   was   filed   ofi   th« 

day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and ,  by  A.  3.  against 

for  the  reasons  and  causes  in 

the  said  libel  mentioned;  and  whereas 
the  same  is  now  in  the  custody  of  the 
marshal,  under  the  process  issued  in 
pursuance  of  the  prayer  of  said  libel, 
and  is  of  the  value  of dollars, 
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as  appears  by  a  consent  (or  appraise- 
ment) now  on  file  in  said  court;  and 
the  parties  hereto  hereby  consenting 
and  agreeing  that,  in  case  of  default 
or  contumacy  on  the  part  of  the  claim- 
ant or  his  sureties,  execution  may  is- 
sue against  their  goods,  chattels  and 
lands. 

N*ow,  therefore,  it  is  hereby  stip* 
ulated,  for  the  benefit  of  whom  it  may 
concern,  that  the  stipulators  under- 
signed, and  each  of  them,  is  bound 
in  the  sum  of  ■       dollars,  condi- 

tioned that  they  shall  at  any  time, 
upon  the  interlocutory  and  final  order 
or  decree  of  the  said  district  court,  or 
of  any  appellate  court  to  which  the 
above  named  suit  may  proceed,  and 
upon  notice  of  such  order  or  decree,  to 

said  claimant,  or ,  esquire,  his 

proctor,  pay  into  court  the  full 
value  aforesaid,  and  abide  by,  and  pa^r 
the  money  awarded  by  the  final  decree 
rendered  by  this  court  or  the  appellate 
court,  if  any  appeal  intervene. 

Taken  and  acknowledged,  etc. ' 

Southern  district  of  New  York,  es. 

'  party  to  the  above  stipula- 

tion, being  duly  sworn  deposes  and  says 
that  he  is  worth  the  sum  of  ■ 

dollars,  over  and  above  all  his  just 
debts  and  liabilities. 

Sworn,  etc.    Benedict's  Adm.  564. 

E.  8t%Tpu\aiim  for  CosU  To  Be  (riv- 
en by  the  Libelants  on  Filing 
lAbel  for  Salvage, 

District  court  of  the  United  States 
for  the  southern  district  of  New  York. 
Stipulation  entered  into  pursuant  to  the 
rules  and  practice  of  this  court. 

Wliereas,  a  libel  was  filed  in  this 
court,  on  the  16th  day  of  September, 
1829,  by  Peter  Harmony  and  Kliphalet 
Kingsbury,  against  the  ship  Waterloo, 
her  tackle,  apparel,  and  furniture,  and 
cargo,  for  the  reasons  and  causes  in 
the  said  libel  mentioned,  and  praying 
that  the  same  may  be  condemned  and 
sold  to  answer  the  prayer  of  the  libel- 
ants; and  the  said  libelants  and  Oeorge 
Jones,  surety,  the  parties  hereto,  here- 
by consenting  and  agreeing  that  in 
case  of  default  or  contumacy  on  the 
part  of  the  libelants  or  their  surety, 
execution  may  issue  against  their 
goods,  chattels  and  lands,  for  the  sum 
of  two  hundred  and  fifty  dollars. 

Now,  therefore,  it  is  hereby  stip- 
ulated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stip* 
niators  undersigned  shall  be,  and  are 
bound,  in  the  sum  of  two  hundred  and 


fifty  dollars,  conditioned  that  the  libel- 
ants above  named  shall  pay  all  such 
costs  as  shall  be  awarded  against  them 
by  this  court,  or  in  ease  of  appeal, 
by  the  appellate  court. 

Peter  Harmony, 
Eliphalet  Kingsbury, 
George  Jones. 
Taken  and  acknowledged,  etc.    Ben- 
edict's Adm.   428. 


Sale  of  Ship,  Interloeatory. 

A.  Afidavit     of     Ciroumstancea     To 

Move  for  Sale  of  Ship  and 
Cargo* 

District  court  of  the  United  States 
for  the  southern  district  of  New  York. 
Peter  Harmony  and  Eliphalet  Kings- 
bury  17.  The  Ship  Waterloo,  etc.,  and 
cargo.  Southern  district  of  New  York, 
ss. 

Peter  Harmony,  one  of  the  libelants 
in  this  cause,  being  sworn,  says — that 
the  ship  Waterloo  is  now  at  the  wharf 
in  the  port  of  New  York,  subject  to 
large  and  increasing  expense  for  wharf- 
Rge,  keeper's  fees,  and  other  expenses. 
That  she  is  in  a  damaged  condition, 
and  requires  care  and  repairs.  That  a 
large  portion  of  her  cargo  is  perishable, 
being  sugar,  and  in  a  wet  and  damaged 
condition.  That  the  only  claims  that 
have  been  interposed  are  those  of  the 
United  States,  for  a  forfeiture  and  for 
duties— of  the  British  consul,  for  the 
probable  rights  of  unknown  British 
owners,  and  of  the  agents  of  the  under- 
writers, at  Lloyd's,  for  the  contingent 
rights  of  such  underwriters.  That,  in 
his  opinion,  the  interests  of  all  parties 
concerned  will  be  promoted  by  a  speedy 
judicial  sale  of  said  ship,  her  tackle, 
apparel,  and  furniture  and  cargo,  the 
proceeds  of  such  sale  to  be  brought  into 
court  for  the  benefit  of  whom  it  may 
concern,  subject  to  the  further  order 
of  the  court. 

Peter  Harmony. 

Sworn,  etc.    Benedict's  Adm.  437. 

B.  "Notice  of  Motion  on  Afidavit  To 

Move  for  Sale  of  Ship  and 
Cargo. 

District  court  of  the  U.  S. — South- 
em  district  of  N.  Y.  Peter  Harmony 
and  Eliphalet  Kingsbury  r.  The  Ship 
Waterloo  and  Cargo. 

Qentlemen: — ^You  will  please  take 
notice  that,  on  the  Ubel  and  claims 
in  this  cause,  and  on  an  afildavit,  of 
which  the  foregoing  is  a  copy,  a  mo- 
tion will  be  made  before  his  honor, 
Samuel  B.  Betts,  judge  of  this  court. 
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at  his  ohamberSy  No.  5  Pine  streeti  in 
the  city  of  New  York,  on  Thursday, 
the  8th  day  of  October,  inst.,  at  11 
o'clock  in  the  forenoon  of  that  day, 
for  an  order,  that  the  ship  Waterloo 
and  her  cargo  above-mentioned,  be  sold 
nnder  the  direction  of  the  marshal,  and 
the  proceeds  brought  into  court. 

Yours,  etc., 
iBaae  A.  Johnson,  proctor  for  libelants. 

New  York,  Oct.  7th,  1829. 

To  James  A.  Hamilton,  Esq.,  Proctor 
for  the  U.  S.;  Bobinson  &  Betts,  fisqra., 
Proctors  for  the  Underwriters,  etc.; 
H.  ft  E.  Wilkes,  £>Bqr8.,  Proctors  for 
the  Owners. 
Benedict's  Adm.  438. 

C.  Interlocutory  Order  for  Bale  of 
Ship  and  Cargo. 

Peter  Harmony  and  Eliphalet  Kings- 
bury V.  The  Ship  Waterloo,  her  tackle, 
etc.,  and  cargo. 

Oil  reading  and  filing  the*  affidavit  of 
Peter  Harmony,  and  the  admission  of 
the  proctors  for  the  respective  claim- 
ants, and  on  motion  of  Mr.  Johnson, 
proctors  for  the  libelants,  it  is  ordered, 
that  the  ship  Waterloo,  her  tackle,  ap- 
parel, and  furniture  and  cargo,  be  sold 
by  the  marshal,  on  six  days'  public  no- 
tice, that  a  venditioni  exponas  issue  ac- 
cordingly; and  it  is  further  ordered,  that 
the  marshal  bring  the  proceeds  of  such 
sale  into  this  court,  and  pay  the  same 
to  the  clerk  thereof.  Benedict's  Adm* 
439. 


A.  The  Caption  of  Orders  and  De- 
crees, 

At  a  stated  (or  special)  term  of 
the  district  court  of  the  United  States 
of  America,  for  the  southern  district 
of  New  York,  held  at  the  city  hall,  in 
the  city  of  New  York,  on  Tuesday, 
the  third  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eiffht  hun- 
dred and  forty-three. 

Present — The  honorable  Samuel  B. 
Betts,  district  judge. 

A.  B.  f?.  C.  D.    Benedict's  Adm.  574. 
Note. — This  caption  is  to  be  used  in 

all  the  following  forms  of  ''Decrees." 

B.  Final  Decree  on  Peremptory  Ex- 

ception to  Lihel. 
This  cause  having  been  heard  on  ex- 
eeptions  filed  by  the  libelant  to  the 
plea  interposed  by  the  respondent,  and 
having  been  argued  by  the  advocates 
for  the  respective  parties,  and  on  due 
deliberation,  the  court  doth  now  or- 
der, adjudge  and  decree,  that  the  ex- 


ceptions filed  by  the  libelant  to  the 
plea  of  the  respondent  of  a  former  trial 
and  decree,  upon  the  subject-matter  of 
this  suit,  be  overruled  with  costs  to  be 
taxed,  and  that  the  libel  of  the  libel- 
ant be  decreed,  barred,  and  be  dis- 
missed, with  costs  to  be  taxed,  unless 
the  libelant  shall  elect  to  reply  to  said 
plea,  and  in  that  case  that  he  have 
leave  to  file  a  replication  thereto,  with- 
in ten  days,  on  payment  of  the  costs 
created  by  such  exception  to  be  taxed. 
Benedict's  Adm.  576. 

0.    Final  Decree  for  a  Sum  Certain, 
With  Costs. 

This  case  having  been  heard  on  the 
pleadings  and  proofs,  and  having  been 
argued  by  the  advocates  for  the  re- 
spective parties,  and  due  deliberation 
being  had  in  the  premises,  it  is  now 
ordered,  adjudged  and  decreed,  by  the 
court,  that  the  defendant  pay  to  the 
libelant  the  sum  of  two  hundred  dol- 
lars, with  his  costs  to  be  taxed.  Ben- 
edict's Adm.  575. 

D.    Decree   for  Libelant  on   Charter 
Party. 

This  cause  having  been  heard  upon 
the  pleadings  and  proofs,  and  the  prem- 
ises being  considered,  and  it  appearing 
to  the  Court  that  the  cargo  of  the  brig 
Virginia,  was  well  and  securely  stowed, 
and  was,  on  her  arrivel  at  this  port, 
delivered  to  the  respondent,  pursuant 
the  tenor  and  effect  of  the  charter  party 
in  the  pleading  mentioned,  and  in  good 
condition,  except  4500  segars,  inji^red 
by  the  dangers  of  the  sea;  and  it  fur- 
ther appearing  to  the  court  that  the 
libelant  brought  in  the  said  vessel  from 
Havana  to  New  York,  boxes  of  segars 
and  bales  of  tobacco  laden  in  the  cabin 
of  the  said  vessel,  and  not  embraced 
within  the  provisionsi  of  the  charter 
party,  it  is  therefore  considered  by  the 
court,  that  the  libelant  recover  his 
affreightment,  in  this  case  due  and 
stipulated  by  the  said  charter  party, 
and  also  the  accustomed  freight  for 
the  said  boxes  of  segars  and  bales  of 
tobacco,  laden  in  the  cabin  of  said 
vessel;  and  that  it  be  referred  to  the 
clerk  to  ascertain  and  compute  the 
amount  due  according  to  the  tenor  of 
this  decree;  and  it  is  further  ordered, 
that  in  taking  such  account,  the  clerk 
allow  the  respondent  all  proper  credits 
for  payments  made  pursuant  to  the 
charter  party,  and  also  credit  for  the 
value  at  Havana  of  one  quarter  box 
of  segarS;  laden  in   the  cabin,  unless 
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the  respondent  elects  to  take  the  one 
quarter  box  delivered  from  the 
vessel  to  the  public  store,  it  not  hav- 
ing the  proper  mark  of  the  respondent, 
corresponding  with  the  bill  of  lading. 
It  is  further  ordered,  that  the  libelant 
recover  his  costs  to  be  taxed.  Ben- 
edict's Adm.  677. 

B,  Final  Decree  for  Defendant  in 
PoaaeMory  and  Petitory  Suit, 

This  cause  having  been  heard  on  the 
pleadings  and  proofs,  and  argued  by 
the  advocates  ox  the  respective  parties, 
and  due  deliberation  being  had  in  the 
premises,  and  it  appearing  to  the  court 
that  the  claimant  has  made  out  a  suffi- 
cient and  valid  title  to  the  vessel,  it 
is  now  ordered,  adjudged  and  decreed 
by  the  court,  that  the  libel  filed  in 
the  cause  be  dismissed,  with  costs,  to 
be  taxed  against  the  libelant.  And  on 
motion  of  the  proctors  for  the  claim- 
ant, it  is  further  ordered,  that  unless 
an  appeal  be  taken  to  this  decree, 
within  the  time  limited  and  prescribed 
by  the  rules  of  this  court,  the  claim- 
ant's stipulations  be  candled.  Ben- 
edict's Adm.  576. 

F.  Decree  Settling  Priority  in  Die- 
tribution  of  Proceeds  in  Court, 
in  Several  Causes, 

Titles  of  all  the  causes  affecting  the 
proceeds  in  court. 

No  exception  being  taken  to  the 
clerk's  reports  in  either  of  the  above 
cases,  and  the  question  being  agitated 
which,  if  any,  of  the  parties  is  entitled 
to  priority  of  payment,  and  also, 
whether  costs  are  to  have  precedence 
in  satisfaction,  where  the  debts  are 
only  entitled  to  pro  rata  payment,  and 
the  court  having  been  moved  to  de- 
cree a  distribution  of  the  proceeds  of 
the  brig  Triumph,  her  tackle,  etc.,  now 
in  the  registry,  and  advocates  for  the 

respective  partiet  having  been  heard, 
and  due  deliberation  haa  in  the  prem- 
ises, it  is  ordered  and  decreed,  that  the 
demand  of  Elisha  B.  Baker,  for  services 
rendered  as  pilot,  together  with  his 
taxed  costs,  be  first  paid  out  of  the 
fund  in  court;  that  then  the  amounts 
reported  due  the  several  libelants  in 
the  suits  on  which  the  vessel  was  ar- 
rested, be  paid  them  respectively,  to- 
gether with  their  taxed  costs,  according 

to  the  order  in  which  their  attachments 
were  served  \j:i  the  vessel.  And  that  the 
several  petitioners  be  afterwards  paid 
rateably  out  of  the  surplus,  after  sat- 
isfaction of  the  other  euitors^  together 


with  their  costs  to  be  taxed.  Ben- 
edict's Adm.  577. 

G.  Decree  for  Wages  and  Short  Ah 
lowance  for  a  Part  of  Voyage, 
and  Forfeiture  of  Residue. 

This  cause  having  been  re-argued 
upon  the  merits,  by  consent  of  the 
counsel  for  both  the  parties,  and  due 
deliberation  being  had  in  the  premiseSy 
it  is  now  ordered,  adjudged,  and  de- 
creed, that  the  libelant  recover  for  the 
eight  months'  service  on  board  the 
vessel,  up  to  his  payment,  in-  Ham- 
burg, the  sum  of  eighty  dollars,  and 
for  short  allowance  during  that  period, 
thirteen  33-lOOths  dollars  —  in  the 
whole,  ninety-three  33-lOOths  dollars, 
deducting  therefrom  his  advance  ox 
twelve  dollars,  and  nine  dollars  paid 
him  as  per  receipt,  amounting  to  the 
sum  of  twenty-one  dollars,  and  that 
the  defendant  pay  to  the  libelant  the 
balance,  amounting  to  seventy-two  33- 
lOOths  dollars,  together  with  his  costs 
to  be  taxed.  And  that  the  libelant's 
wages  earned  on  the  circuitous  voyage 
from  Hamburgh  to  Buenos  Ay  res,  be 
decreed  forfeited  for  desertion  at  the 
latter  place.  .  Benedict's  Adm.  578. 

H.  Final  Decree  of  Forfeiture  on  a 
Libel  of  Information, 

The  monition  issued  in  this  cause, 
having  been  heretofore  returned,  and 
the  usual  proclamation  having  been 
made,  and  the  default  of  all  persons 
being  duly  entered,  it  is  thereupon, 
on  motion  of  Ogden  Hoffman,  Eso.,  at- 
torney for  the  United  States,  oraered, 
sentenced,  and  decreed,  by  the  court 
now  here,  and  his  honor  the  district 
judge,  by  virtue  of  the  power  and 
authority  in  him  vested,  doth  hereby 
order,  sentence  and  decree,  that  the 
four  cases  of  broad  cloths,  mentioned 
in  the  libel  in  this  cause,  be,  and  the 
same  accordingly  are  condemned  as  for- 
feited to  the  United  States. 

And  upon  like  motion,  it  is  further 
ordered,  sentenced,  and  decreed,  that 
the  clerk  of  this  court  issue  a  decree 
of  venditioni  exponas  to  the  marshal 
of   the    district,    returnable    upon    the 

day  of  next.     And 

that  upon  the  return  thereof,  the  clerk 
distribute  the  proceeds  according  to 
law.    Benedict's  Adm.  575. 

I.  Decree  on  Special  Motion  Dismiss- 
ing Libel  JVhen  Process  Rad 
Improvidenily  Issued, 

Mr.  Burr,  proctor  for  the  claimants, 
reads  and  files  affidavit  of  notice  of 
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motion  and  affidavit  of  service,  and 
moves  that  the  vessel  be  discharged 
from  custody. 

Mr.  Zabriskie,  proctor  for  the  libel- 
ant, reads  and  flies  two  affidavits  and 
argues  in  opposition  to  the  motion. 

Ordered  that  the  libel  be  dismissed 
and  the  vessel  discharged  from  cus- 
tody of  the  marshal  forthwith.  Ben- 
edict's Adm.  578. 

J.  Decree  Overruling  Exceptions  to 
an  Answer. 

This  cause  coming  on  to  be  heard 
on  exceptions  filed  by  the  libelant  to 
the  answer  ot  the  respondent,  and  hav- 
ing been  argued  by  the  advocates  for 
the  respective  parties,  and  due  delib- 
eration having  been  had  in  the  prem- 
ises, it  is  now  ordered  and  decreed  by 
the  court,  that  the  exceptiond  of  the 
libelant  to  the  answer  of  the  respond- 
ent be  disallowed  and  overruled,  with 
costs  to  be  taxed.  Benedict's  Adm. 
576. 

K.  Decree  far  Libelant  on  Hettring 
With  Beference  To  Compute. 

This  cause  having  been  heard  on  the 
pleadings  and  proofs,  and  due  delibera- 
tion being  had,  it  is  ordered,  adjudged 
and  decreed,  that  the  libelant  recover 
the  amount  of  his  wages  (or  freight, 
or  materials,  etc.)  in  this  cause;  and 
it  is  further  ordered,  that  it  be  re- 
ferred to  a  commissioner  to  ascertain 
and  compute  the  amount  due  to  the 
libelant  in  the  premises,  and  that  he 
report  the  same  to  this  court,  with  all 
eonvenient  speed.  Benedict's  Adm.'  574. 

L.  Decree,  Order  of  Condemnation  by 
Default  and  Beference  to  Com" 
missioner. 

The  marshal  having  returned,  on  the 
monition  issued  in  the  above  entitled 
cause,  that  he  had  attached  the  said 
vessel,  her  tackle,  apparel  and  furni- 
ture, and  had  given  due  notice  to  all 
persons  claiming  the  same,  that  the 
court  would,  on  this  day,  proceed  to 
the  trial  and  condemnation  of  the  said 
vessel,  her  tackle,  etc.,  should  no  claim 
be  interposed  for  the  same;  whereupon, 

on  motion  of ,  esquire,  proctor 

for  the  libelants,  proclamation  was 
made  for  all  persons  interested  in  the 
said  vessel,  her  tackle,  etc.,  to  appear 
and  interpose  their  claims;  and  no  per- 
son appearing  on  like  motion  it  was 
further  ordered,  that  the  defaults  of 
all  persons  be  and  the  same  are  accord- 
ingly hereby  entered,  and  that  the  said 


vessel,  her  tackle,  etc.,  be  condemned 
to  pay  the  demands  of  the  libelant. 

And  it  is  further  ordered,  that  it  be 
referred  to  a  commissioner  of  this  court 
to  ascertain  and  compute  the  amount 
due  the  libelant,  for  freight  (or  other 
cause)  and  to  report  the  same  to  this 
court,  with  all  convenient  speed.  Ben- 
edict's  Adm.   574. 

Note. — The  decree  frequently  ap- 
points the  commissioner  by  name. 

M.  Decree,  Order  on  Default,  With 
Beference  on  Amount  of  Dam* 
age. 

This  cause  having  been  heard  on 
the  pleadings  and  proofs,  and  due  de- 
liberation being  had,  it  is  ordered,  ad- 
judged and  decreed,  that  the  libelant 
recover  his  damages  for  the  assault  and 
battery  (or  collision,  or  other  cause), 
mentioned  in  the  libel,  and  that  it  be 
referred  to  a  commissioner  to  take  the 
testimony  of  the  amount  of  such  dam- 
ages, and  to  report  the  same  to  this 
court  with  all  convenient  speed.  Ben- 
edict's Adm.  574. 

N.  Decree  on  the  Merits  With  Befer- 
ence to  Commissioner. 

This  cause  having  been  heard  on  the 
pleadings  in  the  cause,  and  having  been 
argued  by  the  advocates  of  the  respec- 
tive parties,  and  due  deliberation  be- 
ing had,  it  is  now  ordered,  adjudged 
and  decreed,  that  the  libelant  recover 
against  the  defendant  the  amount  due 
by  the  charter  party  (or  bill  of  lad- 
ing— or  bottomry — or  respondentia  bond 
— or  for  the  materials — or  for  the  sup- 
plies mentioned  in  the  pleadings),  and 
that  it  be  referred  to  a  commissioner 
to  ascertain  the  amount  so  due,  after 
nuiking  all  proper  allowances,  and  that 
he  report  the  same  to  the  court,  with 
all  convenient  speed.  Benedict's  Adm. 
575. 

Note. — ^It  is  usual  to  state  also  that 
the  time  for  filing  exceptions  has  ex- 
pired, |knd  that  none  were  filed,  or 
otherwise  make  a  recital  in  conformity 
with  the  facts. 

ZVL     Oommlssioiier'fl  B^port 

A.    Beport. 

District  Court  of  the  United  States 
for  the  southern  district  of  New  York. 
William  Bobinson  v.  The  Barque  Bich- 
ard  Alsop,  her  tackle,  etc.  Commis- 
sioner's report. 

In  pursuance  of  a  decretal  order  made 
in  this  cause,  on  the  first  day  of  Sep- 
tember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-ninOi 
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by  which,  among  other  things,  it  was 
referred  to  one  of  the  commissioners 
of  this  court,  to  ascertain  and  compute 
the  amount  due  to  the  libelant,  for 
materials  and  repairs,  and  to  report 
thereon  to  this  court  with  all  con- 
venient speed. 

I,  John  W.  Nelson,  United  States 
commissioner,  do  report  that  I  have 
been  attended  by  the  proctor  for  the 
libelant  and  the  proctor  for  the  claim- 
ant, and  have  taken  and  examined  the 
testimony  offered  by  the  proctors  re- 
spectively, and  do  find  that  there  is 
due  to  the  libelant,  for  the  materials 
and  repairs  mentioned  in  the  libel,  the 
sum  of  one  hundred  and  eighty-eight 
dollars  and  ten  cents. 

Dated  the  20th  day  of  September, 
A.  D.  1849. 

All   which   respectfully   submitted, 
John   W.   Nelson,  U.   S.   commissioner. 
A.  B.,  proctor  for  libelant. 
Benedict's  Adm.  297. 

B.  Exceptions  to  Beport  of  Commis- 

aioner. 

Exceptions  on  the  part  of  the  libel- 
ant, to  the  report  of  John  W.  Nelson, 
esquire,  a  United  States  commissioner 
in  this  cause,  dated  September,   1849: 

First  Exception.  That  the  said  com- 
missioner did  not  allow  to  the  defend- 
ant fifty  dollars  and  twenty-four  cents, 
paid  by  him  to  the  libelant. 

Second  Exception.  That  the  said 
commissioner  allowed  to  the  libelant 
seventy-seven  dollars,  for  said  repairs, 
beyond  the  contract  price  for  the 
same. 

Third  Exceptioti.  That  the  said 
commissioner  has  reported  a  balance 
of  $188.70,  due  to  the  libelant,  instead 
of  a  balance  of  $60,  as  shown  by  the 
proofs. 

A.  B.,  proctor  for  libelant. 

Benedict's  Adm.  298. 

C.  Order  of  Confirmation  of  Bepori 

of  Commissioner,  and  Final  De- 
creel  With  Judgment  Against 
the  Bail 

On  reading  and  filing  the  report  of 
George  W.  Morton,  United  States  com- 
missioner, to  whom  the  above  matter 
was  referred,  by  which  there  is  re- 
ported due  the  libelant  for  the  wages 
(or  freights,  or  other  causes),  de- 
manded in  the  libel,  the  sum  of 

dollars.  On  motion  of  ,  proc- 
tor for  the  libelant,  it  is  ordered  that 
the  report  be  in  all  things  confirmed, 


and  that  the  defendant  pay  to  the 
libelant  in  this  action  the  amount  so 
reported  due  to  him,  together  with  his 
costs  to  be  taxed. 

And  on  like  motion,  it  is  further  or- 
dered, that  a  summary  judgment  be  and 
the  same  is  hereby  entered  against  the 
said  A.  B.,  the  principal,  and  G.  D., 
the  surety,  for  the  sum  of dol- 
lars, the  amount  of  the  bond  and  stip- 
ulation given  to  the  marshal,  on  the 
arrest  of  the  defendant;  and  that  the 
libelant  have  execution  thereon  to  sat- 
isfy this  decree.    Benedict's  Adm.  575. 

ZVII.    Venditioni  Exponas. 

A.    On   Interlocutory   Order. 

Southern  district  of  New  York,  ss: 
The  president  of  the  United  States  of 
America,  to  the  marshal  of  the  south- 
ern district  of  New  York,  greeting: 

Whereas,  a  libel  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  on  the 
sixteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine^  by  Peter  Har- 
mony and  Eliphalet  Kingsbury,  against 
the  ship  Waterloo,  her  tackle,  apparei, 
furniture  and  cargo,  and  praying  that 
the  same  may  be  condemned  and  sold 
to  answer  the  prayer  of  the  said  libel- 
ants. And  whereas  the  said  ship  and 
cargo  have  been  attached  by  the  process 
issued  out  of  the  said  district  court, 
in  pursuance  of  the  said  libel,  and 
are  now  in  custody  by  virtue  thereof; 
and  such  proceedings  have  been  there- 
upon had,  that  by  the  interlocutory 
sentence  and  decree  of  the  said  court, 
in  this  cause  made  and  pronounced,  on 
the  seventh  day  of  November,  one 
thousand  eight  hundred  and  twenty- 
nine,  the  said  ship,  her  tackle,  apparel, 
and  furniture  and  cargo,  were  ordered 
to  be  sold  by  you,  the  said  marshal, 
after  giving  six  days'  notice  of  such 
sale,  according  to  law.  Therefore  yon, 
the  said  marshal,  are  hereby  com- 
manded to  cause  the  said  ship  Water- 
loo, her  tackle,  apparel,  and  furniture 
and  cargo,  so  ordered  to  be  sold,  to  be 
sold  in  manner  and  form,  upon  the 
notice,  and  at  the  time  and  place  by 
law  required,  and  that  yon  have  the 
moneys  arising  from  such  sale  in  said 
court,  at  the  city  of  New  York,  on  the 
third  Tuesday  of  November  next,  and 
that  you  then  pay  the  same  to  the 
clerk  of  the  court;  and  have  you  also 
then  and  there  this  writ. 
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Witness,  the  honorable  Samuel  B. 
BettSy  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern  dis- 
trict of  New  York,  this  seventh  day 
of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty- 
nine,  and  of.  our  independence,  the  fif- 
ty-third. 

Fred  J.  Betts,  clerk. 

Benedict's  Adm.  439. 

• 

B.     VendiiioM  Exponas  on  JPinaX  De- 
cree. 

Southern  District  of  New  York,  ss. 
The  president  of  the  United  States  of 
America  to  the  marshal  of  the  southern 
district  of  New  York,  greeting: 

Whereas,  a  libel  of  information  was 
filed  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  on  the  first  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-nine,  against  the  ship 
Bover,  her  tackle,  apparel,  and  furni- 
ture; praying  that  the  same  may  be 
condemned  and  sold,  for  the  causes  al- 
leged in  the  said  libel  of  information. 
And  whereas  the  said  ship  has  been 
attached  by  the  process  issued  out  of 
the  said  district  court,  in  pursuance  of 
the  said  libel  of  information,  and  is 
now  in  custody  by  virtue  thereof;  and 
such  proceedings  have  been  thereupon 
had,  that  by  the  final  sentence  and  de- 
cree of  the  said  court,  in  this  cause 
made  and  pronounced,  on  the  first 
Tuesday  of  June,  one  thousand  eight 
hundred  and  forty-nine,  the  said  ship, 
her  tackle,  apparel,  and  furniture  are 
condemned  and  ordered  to  be  sold  by 
you,  the  said  marshal,  after  giving  six 
days'  notice  of  such  sale,  according  to 
law.  Therefore,  you,  the  said  marshal, 
are  hereby  commanded  to  cause  the  said 
ship,  her  tackle,  etc.,  so  condemned  and 
ordered  to  be  sold,  to  be  sold  in  man- 
ner and  form,  upon  the  notice  and  at 
the  time  and  place  by  law  required. 
And  that  you  have  the  moneys  arising 
from  such  sale,  in  said  court,  at  the 
city  hall  in  the  city  of  New  York,  on 
the  first  Tuesday  of  July,  one  thousand 
eight  hundred  and  forty-nine,  and  that 
you  then  pay  the  same  to  the  clerk  of 
the  court,  and  have  you  also  then  and 
there  this  writ. 

Witness,  the  honorable  Samuel  B. 
Betts,  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern 
diBMtt  H>f  New  York,  this  twenty- 
fourth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 


forty-nine,  and  of  our  independence  the 
seventy-third. 

Jas.  W.  Metcalf,  clerk. 
C.  L.  Benedict,  proctor. 
Benedict's  Adm.   306. 

C.     The  Beinm  of  the  Marshal  to  Ven- 
ditioni Exponas. 

In  obedience  to  the  above  precept, 
I  have  sold  the  ship  Waterloo,  her 
tackle,  apparel,  and  furniture  and 
cargo,  and  such  sale  amounts  to  thirty- 
nine  thousand  two  hundred  and  sixty- 
two  dollars  and  ninety  cents,  which 
sum  I  have  paid  to  the  clerk  of  this 
court  as  I  am  above  commanded. 

Dated  this  22d  day  of  February,  1830. 
Thomas  Morris,  U.  S.  marshal. 
Benedict's  Adm.  440. 

XVllL    A  Fieri  Facias  Against  Gk>ods» 
Qhattels  and  Lands. 

The  president  of  the  United  States 
of  America  to  the  marshal  of  the  south* 
em  district  of  New  York,  greeting: 

Whereas,  a  libel  was  filed  in  the  dis- 
trict  court  of  the  United  States  for  the 
southern  district  of  New  York,  on  the 
eighteenth  day  of  October,  eighteen 
hundred  and  forty-one,  by  Thomas  Da' 
vis,  James  Williams,  James  Collins,  and 
Charles  E.  Trescott,  against  Francis 
Hathaway  and  Edward  Faucon.  And 
such  proceedings  were  thereupon  had 
that  by  the  judgment  and  decree  of 
the  said  court  in  the  said  cause  en- 
tered, on  the  fifth  day  of  October,  one 
thousand  eight  hundred  and  forty- 
three,  the  said  Francis  Hathaway  and 
Edward  Faucon  were  required  to  pay 
to  the  libelant,  James  Williams,  the 
sum  of  ninety-six  dollars  and  eighty 
cents,  and  to  the  libelant  Thomas  Davis, 
fifty-nine  dollars  and  twenty  cents,  be- 
sidetf  their  costs  in  this  suit,  to  be 
taxed,  and  execution  was  ordered  there- 
for. And  whereas  the  said  costs  have 
been  taxed  at as  by  the  rec- 
ords and  files  of  said  court  fully  ap- 
pear. Now,  therefore,  we  command  you, 
that  of  the  goods  and  chattels  of  the 
said  Francis  Hathaway  and  Edward 
Faucon  in  your  district,  and  in  de- 
fault of  goods  and  chattels  of  them, 
then  of  the  lands  and  tenements  in  your 
district  of  which  they  were  seised  on 
the  day  you  shall  receive  this  writ, 
you   cause   to   be  made    the    sum    of 

dollars,  and  further,  that  you 

have  those  moneys  in  said  court  at  the 
city  hall  in  the  city  of  New  York,  on 
the  third  Tnesday  of  June,  instant,  to 
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render  to  the  libelants  in  satisfaction 
of  said  decree. 

Witness  the  honorable  Samuel  R. 
Betts,  judge  of  the  said  court,  the  first 
Tuesday  of  June,  1845. 

,   clerk. 

,  proctors. 

Benedict's  Adm.  591. 

XDL    Appeal  From  District  Oonrt 

A.    Notice     of     Appeal     to     Circuit 
Court  of  Appeals. 

United  States  District  Court, 

district  of  . 

(Title  of  cause.) 

Please  take  notice  that  the  libelant 
(respondent)  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
second  circuit,  to  be  holden  in  and  for 

said  circuit,  at  the  city  of  , 

from    the    decree    made     and    entered 

herein  on  the day  of > 

19 . 

Bated,  etc. 

Yours,  etc., 


Proctor  for 


To 


and 


proctor     for 


clerk. 

See  Rule  1,  C.  C.  A.,  2d  Circuit. 

Appeal  to  Supreme  Court, 

The  Steamboat  New  Jersey,  her 
tackle,  apparel,  etc.  Isaac  Newton, 
claimant  and  appellant  v.  John  H.  Steb- 
bins,  respondent.  To  the  honorable  the 
supreme  court  of  the  United  States: 

The   appeal    of  Isaac    Newton,    the 
above   named   claimant   and  appelliEint, 
respectfully  showeth  that  on  the  four 
teenth    day   of   November,     1845,     the 
above   named   John   H.   Stebbins   filed 
his   bill  in    the    district   court    of   the 
United  States,  for  the  southern  district 
of  New  York,  against  the  Steamboat 
New  Jersey,  her  tackle,  apparel,  etc., 
in  a  cause  civil  and  maritime,,  for  the 
recovery  of  damages  alleged   to   have 
been  sustained  by  him  to  the  sloop  Ham- 
let and  her  cargo,  by  collision  with  the 
said  Steamboat  New  Jersey,  on  the  Hud- 
son river,  in  the  state  of  New  York, 
and  that  the  said  Steamboat  New  Jer- 
sey  was  arrested  upon   process  issued 
upon  said  libel,  and  was  discharged  on 
your  petitioner's  filing  his  claim   and 
entering  into  stipulations,  and  your  pe- 
titioner tliereupon  filed  his  answer  to 
said  libel,  and  the  said  libelant  replied 
thereto,  and  such  proceedings  were  had 
in  the  said   cause   that,   on   the  four- 
teenth  day   of  October,   1846,   a   final 


decree  was  made  and  pronounced  there- 
in by  the  said  district  court,  wherein 
it  was  in  substance  adjudged  that  the 
said  libelant  recover  against  the  Steam- 
boat New  Jersey,  her  tackle,  etc.,  the 
sum  of  two  thousand  four  hundred  and 
three  dollars  and  seventy-five  cents,  to- 
gether with  costs. 

Wherefore,  this  appellant  appeals 
from  the  whole  of  said  decree  of  said 
(district  court)  to  the  supreme  court 
of  the  United  States  (to  the  circuit 
court  of  appeals  of-  the  ju- 
dicial circuit),  and  respectfully  prays 
that  the  said  decree  of  the  said 
(district  court),  and  the  libel,  answer, 
pleadings,  depositions,  evidence  and 
proceedings,  in  the  said  cause  may  be 
sent  to  the  supreme  court  of  the  United 
States  without  delay,  and  that  the  said 
supreme  court  will  proceed*  to  hear  the 
said  cause  anew,  and  that  the  said  de- 
cree of  the  (district  court),  and  every 
part  thereof,  may  be  reversed,  and  a 
decree  made  dismissing  said  libel,  with 
costs,  or  such  other  decree  as  to  the 
said  supreme  court  shall  seem  just. 

I.  Newton. 

Dated,  New  York,  Nov.  30,  1847. 
C.  Yansantvoord,  proctor  for  appellant. 
H.  S.  Dodge,  advocate. 
Benedict's  Adm.  598. 

Note, — Appeals  in  admiralty  cases  are 
now  taken  from  the  district  court  to 
the  circuit  court  of  appeals,  except  in 
prize  cases,  which  are  taken  to  the 
supreme  court. 

B.    Bond  on  Appeal, 

District  court  of  the  U.  S.  of  Amer- 
ica. Southern  district  of  New  York, 
in  the  second  circuit.  The  Steamboat 
N€w  Jersey,  her  tackle,  etc.,  Isaac  New- 
ton, claimant  and  appellant  v,  John  H. 
Stebbins,  libelant  and  appellee. 

Know  all  men  by  these  presents,  that 
we,  Isaac  Newton  and  Daniel  Drew, 
of  the  city  of  New  York,  and  Elijah 
Peck,  of  Flushing,  in  the  county  of 
Queens,  are  held  and  firmly  bound, 
unto  the  above  named  John  H.  Steb- 
bins, in  the  sum  of  five  thousand  dol- 
lars, to  be  paid  to  the  said  appellee, 
for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and 
dated  the  twentieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven. 
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Whereas,  ibe  above  nameA  appellant 
has  prosecuted  an  appeal  to  the  supreme 
eourt  of  the  United  States,  at  the  city 
Of  Washington,  in  the  district  of  Colum- 
bia,  to  reverse  the  decree  rendered  in 
4ho  above  suit  by  the  district  court 
of  the  United  States,  for  the  southern 
district  of  New  York. 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  ishall  prosecute  his 
appeal  to  effect,  and  answer  all  dam- 
ages and  costs  if  he  fail  to  make  his 
appeal  good,  then  this  obligation  shall 
bo  void,  otherwise  the  same  shall  be 
and  remain  in  full  force  and  virtue. 

I.  Newton   (Seal), 
Daniel    Drew    (Seal), 
Elijah  Peck  (Seal). 

Sealed  and  delivered,  and  taken  and 
acknowledged,  this  20th  day  of  Novem- 
ber, 1847,  before  me. 
David  L.  Gardiner,  U.  S.  commissioner. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

Daniel  Drew  and  Elijah  Peck,  being 
duly  sworn,  depose  and  say,  and  each 
for  himself  saith,  that  he  is  worth  the 
sum  of  five  thousand  dollars  over  and 
above  all  his  just  debts  and  liabilities. 

Daniel  Drew, 
Elijah  Peck. 

Sworn,  etc 

I  approve  the  above  bond  and  the 
sniBciency  of  the   sureties  thereto. 

SamL  B.  Betts. 

Nov.  20,  1847. 
Benedict's   Adm.    599. 
See  note  to  I,  A. 

Condition  of  Bond  for  Costs  on  Appeal 
to  Circuit  Court  of  Appeals. 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  ''shall  prosecute  his 
appeal  to  effect  and  pay  costs  which 
may  be  awarded  against  him  as  such 
appellant,  if  the  appeal  is  not  sus- 
tained," *  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue.  See 
Rule  2,  C.  O.  A.,  2d  Circuit. 

Condition  of  Bond  on  Appeal  to  Circuit 
Court  of  Appeal  To  Stay  Execu- 
tion, 

(To  *  above,  and  then  insert  as  fol- 
lows:) and  shall  ''abide  by  and  per- 
form whatever  decree  may  be  ren- 
dered by"  the  United  States  Circuit 
Court  of  Appeals  for  the  second  cir- 
eait  ''in  the  cause  or  on  the  mandate 


of"  said  "court  by  the  court  below.*' 
See  Rule  2,  O.  C.  A.,  2d  Circuit. 

Notice  of  Filing  Bond  on  Appeal. 

Please  take  notice  that  a  bond  on  the 
appeal  herein  for  costs  (and  staying 
the  execution  of  the  decree  herein)  in 

the  penal  sum  of has  been  on 

the  day  of  ,  19 , 

filed  in  the  office  of  the  clerk  of  the 
United   States   District   Court   for   the 

district  of  ,  and  that 

residing    at    ,    and 

residing     at     '•'■e 


sureties  thereon. 
Dated,  etc. 

Yours,  etc., 


To 


Proctor  for  appellant. 
>  proctor  for  ap* 


pellee. 

See  Rule  2,  C.  C.  A.,  2d  Circuit. 

C.  Citation  on  Appeal, 

Bj  the  honorable  Samuel  R.  Betts, 
one  of  the  judges  of  the  district  court 
of  the  United  States,  for  the  southern 
distriet  of  New  York,  in  the  second 
circuit,  to  John  H.  Stebbins: 

Whereas,  Isaac  Newton,  claimant,  of 
the  Steamboat  New  Jersey,  her  tackle, 
etc.,  has  lately  appealed  to  the  supreme 
court  of  the  United  States,  for  the 
southern  district  of  New  York,  in  the 
second  circuit,  made  in  favor  of  you, 
the  said  John  H.  Stebbins,  against  the 
said  Steamboat  New  Jersey,  her  tackle, 
etc.,  and  has  filed'  the  security  required 
by  law;  you  are,  therefore,  hereby  cited 
to  appear  before  the  said  supreme 
court,  at  the  city  of  Washington,  on 
the  22nd  day  of  December  next,  to  do 
and  receive  what  may  appertain  to 
justice  to  be  done  in  the  premises. 

Given  under  my  hand,  at  the* city 
of  New  York,  in  the  southern  distriet 
of  New  York,  in  the  second  circuit,  the 
22nd  day  of  November,  in  the  year  of 
our  Lord  1847,  and  of  the  independence 
of  the  United  States  the  seventy-sec- 
ond. 

SamL  B.  Betts. 
Benedict's  Adm.,  600. 

See  note  to  I,  A. 

D.  A^Hdavit  of  Service  of  CitoHtm 

and  AppedL 

Sonthem  District  of  New  York,  ss: 

Andrew  H.  Hitchcock  being  duly 
sworn,  saith  that  he  served  on  the  ap- 
pellee, John  H.  Stebbins,  on  the  22nd 
day  of  November,  1847,  a  copy  of  the 
appeal  and  a  copy  of  the  citation,  filed 
in    this   cause  with   the    clerk    of   the 
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render  to  the  libelants  in  satisfaction 
of  said  decree. 

Witness  the  honorable  Samuel  B. 
Betts,  judge  of  the  said  court,  the  first 
Tuesday  of  June,  1845. 

,   clerk. 

,  proctors. 

Benedict's  Adm.  591. 

XDL    Appeal  From  District  Ooort. 

A.    Notice     of     Appeal     to     Circuit 
Court  of  Appeals. 

United  States  District  Court, 

district  of  , 

(Title  of  cause.) 

Please  take  notice  that  the  libelant 
(respondent)  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
second  circuit,  to  be  holden  in  and  for 

said  circuit,   at   the   city  of  , 

from    the    decree    made     and     entered 

herein  on  the day  of > 

19 . 

Bated,  etc. 

Yours,  etc., 


To 


Proctor  for 


and 


proctor     for 


clerk. 

See  Rule  1,  C.  C.  A.,  2d  Circuit. 

Appeal  to  Supreme  Court. 

The  Steamboat  New  Jersey,  her 
tackle,  apparel,  etc.  Isaac  Newton, 
claimant  and  appellant  v.  John  H.  Steb- 
bins,  respondent.  To  the  honorable  the 
supreme  court  of  the  United  States: 

The   appeal    of  Isaac    Newton,    the 
above   named   claimant   and  appellant, 
respectfully  showeth  that  on  the  four- 
teenth   day   of   November,     1845,    the 
above    named   John   H.    Stebbins    filed 
his  bill  in    the    district   court    of   the 
United  States,  for  the  southern  district 
of  New  York,  against  the  Steamboat 
New  Jersey,  her  tackle,  apparel,  etc., 
in  a  cause  civil  and  maritime,,  for  the 
recovery*  of  damages   alleged  to  have 
been  sustained  by  him  to  the  sloop  Ham- 
let  and  her  cargo,  by  collision  with  the 
said  Steamboat  New  Jersey,  on  the  Hud- 
son river,  in  the  state  of  New  York, 
and  that  the  said  Steamboat  New  Jer- 
sey was  arrested  upon  process  issued 
upon  said  libel,  and  was  discharged  on 
your  petitioner's  filing  his  claim  and 
entering  into  stipulations,  and  your  pe- 
titioner tliereupon  filed  his  answer  to 
said  libel,  and  the  said  libelant  replied 
thereto,  and  such  proceedings  were  had 
in  the  said  cause  that,   on   the   four- 
teenth  day   of  October,   1846,   a   final 


decree  was  made  and  pronounced  there- 
in by  the  said  district  court,  wherein 
it  was  in  substance  adjudged  that  the 
said  libelant  recover  against  the  Steam- 
boat New  Jersey,  her  tackle,  etc.,  the 
sum  of  two  thousand  four  hundred  and 
three  dollars  and  seventy-five  cents,  to- 
gether with  costs. 

.     .     •» 

Wherefore,  this  appellant  appeals 
from  the  whole  of  said  decree  of  said 
(district  court)  to  the  supreme  court 
of  the  United  States  (to  the  circuit 
court  of  appeals  of-  the  ju- 
dicial circuit),  and  respectfully  prays 
that  the  said  decree  of  the  said 
(district  court),  and  the  libel,  answer, 
pleadings,  depositions,  evidence  and 
proceedings,  in  the  said  cause  may  be 
sent  to  the  supreme  court  of  the  United 
States  without  delay,  and  that  the  said 
supreme  court  will  proceed*  to  hear  the 
said  cause  anew,  and  that  the  said  de- 
cree of  the  (district  court),  and  every 
part  thereof,  may  be  reversed,  and  a 
decree  made  dismissing  said  libel,  with 
costs,  or  such  other  decree  as  to  the 
said  supreme  court  shall  seem  just. 

I.  Newton. 

Dated,  New  York,  Nov.  30,  1847. 
C.  Yansantvoord,  proctor  for  appellant. 
H.  S.  Dodge,  advocate. 
Benedict's  Adm.  598. 

Note, — Appeals  in  admiralty  cases  are 
now  taken  from  the  district  court  to 
the  circuit  court  of  appeals,  except  in 
prize  cases,  which  are  taken  to  the 
supreme  court. 

B.    Bond  on  Appeal. 

District  court  of  the  U.  S.  of  Amer- 
ica. Southern  district  of  New  York, 
in  the  second  circuit.  The  Steamboat 
New  Jersey,  her  tackle,  etc.,  Isaac  New- 
ton, claimant  and  appellant  v,  John  H. 
Stebbins,  libelant  and  appellee. 

Know  all  men  by  these  presents,  that 
we,  Isaac  Newton  and  Daniel  Drew, 
of  the  city  of  New  York,  and  Elijah 
Peck,  of  Flushing,  in  the  county  of 
Queens,  are  held  and  firmly  bound, 
unto  the  above  named  John  H.  Steb- 
bins, in  the  sum  of  five  thousand  dol- 
lars, to  be  paid  to  the  said  appellee, 
for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and 
dated  the  twentieth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven. 
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Whereas,  the  above  nameA  appellant 
has  prosecuted  an  appeal  to  the  supreme 
court  of  the  United  States,  at  the  city 
:>f  Washington,  in  the  district  of  Golum* 
bia,  to  reverse  the  decree  rendered  in 
(he  above  suit  by  the  district  court 
of  the  United  States,  for  the  southern 
district  of  New  York. 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  shall  prosecute  his 
appeal  to  effect,  and  answer  all  dam- 
ages and  costs  if  he  fail  to  make  his 
appeal  good,  then  this  obligation  shall 
bo  void,  otherwise  the  same  shall  be 
and  remain  in  full  force  and  virtuA. 

I.  Newton   (Seal), 
Daniel    Drew    (Seal), 
Elijah  Peck  (Seal). 

Sealed  and  delivered,  and  taken  and 
acknowledged,  this  20th  day  of  Novem- 
,   ber,  1847,  before  me. 
David  L.  Gardiner,  U.  S.  commissioner. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

Daniel  Drew  and  Elijah  Peck,  being 
duly  sworn,  depose  and  say,  and  each 
for  himself  saith,  that  he  is  worth  the 
sum  of  ^y^  thousand  dollars  over  and 
above  all  his  just  debts  and  liabilities. 

Daniel  Drew, 
Elijah  Peck. 

Sworn,  etc. 

I  approve  the  above  bond  and  the 
3nfficieney  of  the   sureties  thereto. 

SamL  R.  Betts. 

Nov.  20,  1847. 
Benedict's   Adm.    599. 

See  note  to  I,  A. 

Condition  of  Bond  for  Costs  on  Appeal 
to  Circuit  Court  of  Appeals, 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  ''shall  prosecute  his 
appeal  to  effect  and  pay  costs  which 
may  be  awarded  against  him  as  such 
appellant,  if  the  appeal  is  not  sus- 
tained," *  then  this  obligation  shall  be 
Toid,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue.  See 
Rule  2,  C.  C.  A.,  2d  Circuit. 

Condition  of  Bond  on  Appeal  to  Circuit 
Court  of  Appeal-  To  Stay  Execu- 
tion, 

(To  *  above,  and  then  insert  as  fol- 
lows:) and  shall  "abide  by  and  per- 
form whatever  decree  may  be  ren- 
dered by"  the  United  States  Circuit 
Court  at  Appeals  for  the  second  cir- 
eait  ''in  the  cause  or  on  the  mandate 


of"  said  ''court  by  the  court  below.*' 
See  Rule  2,  C.  C.  A.,  2d  Circuit. 

Notice  of  Filing  Bond  on  Appeal. 

Please  take  notice  that  a  bond  on  the 
appeal  herein  for  costs  (and  staying 
the  execution  of  the  decree  herein)  in 

the  penal  sum  of has  been  on 

the  day  of  ,  19 , 

filed  in  the  office  of  the  clerk  of  the 

United   States   District   Court   for   the 

■  district  of  ,  and  that 

residing    at    ,    and 

residing     at     «Te 

sureties  thereon. 

Dated,  etc. 

Yours,  etc.. 


To 


Proctor  for  appellant. 
,  proctor  for  ap» 


pellee. 

See  Rule  2,  C.  C.  A.,  2d  Circuit. 

C.  Citation  on  Appeal, 

By  the  honorable  Samuel  R.  Betts, 
one  of  the  judges  of  the  district  court 
of  the  United  States,  for  the  southern 
district  of  New  York,  in  the  second 
circuit,  to  John  H.  Stebbins: 

Whereas,  Isaac  Newton,  claimant,  of 
the  Steamboat  New  Jersey,  her  tackle, 
etc.,  has  lately  appealed  to  the  supreme 
court  of  the  United  States,  for  the 
southern  district  of  New  York,  in  the 
second  circuit,  made  in  favor  of  you, 
the  said  John  H.  Stebbins,  against  the 
said  Steamboat  New  Jersey,  her  tackle, 
etc.,  and  has  filed'  the  security  required 
by  law;  you  are,  therefore,  hereby  cited 
to  appear  before  the  said  supreme 
court,  at  the  city  of  Washington,  on 
the  22nd  day  of  December  next,  to  do 
and  receive  what  may  appertain  to 
justice  to  be  done  in  the  premises. 

Given  under  my  hand,  at  the* city 
of  New  York,  in  the  southern  district 
of  New  York,  in  the  second  circuit,  the 
22nd  day  of  November,  in  the  year  of 
our  Lord  1847,  and  of  the  independence 
of  the  United  States  the  seventy-see- 
end. 

Saml.  B.  Betts. 
Benedict's  Adm.,  600. 

See  note  to  I,  A. 

D.  Affidavit  of  Service  of  CitaUan 

and  AppeaL 

Southern  District  of  New  York,  ss: 

Andrew  H.  Hitchcock  being  duly 
sworn,  saith  that  he  served  on  the  ap- 
pellee, John  H.  Stebbins,  on  the  22nd 
day  of  November,  1847,  a  copy  of  the 
appeal  and  a  copy  of  the  citation,  filed 
in    this   cause   with   the    clerk    of   the 
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district  court,  in  and  for  the  sonthem 
district  of  New  York,  on  said  twenty- 
second  day  of  Novemberi  by  delivering 
said  copy  of  the  citation  to  the  said 
appellee  personally,  and  by  leaving 
said  copy  appeal  for  said  appellee  in 
the  clerk's  office  of  the  district  court 
aforesaid. 

A.  H.  Hitchcock. 
Sworn,  etc.    Benedict 's  Adm.,  600. 

E.  Return,   From   District   Cowrt   to 

Supreme  Court. 

United  States  of  America,  Southern 
District  of  New  York,  ss.: 

I,  Alexander  Gardiner,  clerk  of  the 
district  court  of  the  United  States  of 
America,  for  the  southern  district  of 
New  York,  in  the  second  circuit,  do 
hereby  certify  that  the  writings  an- 
nexed to  this  certificate  are  true  copies 
of  their  respective  originals,  on  file  and 
remaining  of  record  in  my  office,  in 
the  cause  within  named. 

In  testimony  whereof  I  have  caused 
the  seal  of  the  said  court  to  be  here- 
unto affixed,  at  the  city  of  New  York, 
in  the  southern  district  of  New  York, 
in  the  second  circuit,  this  fourth  day 
of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
eight,  and  of  the  independence  of  the 
said  United   States   the   seventy-third. 

^  Alex.  Gardiner. 

Benedict  *s  Adm.  601. 

F.  Bond  to  the  Clerk' for  Costs. 

Supreme  Court  of  the  United  States 
of  America.  A.  B.,  claimant  of  the 
schooner  Sea  Flower,  her  tackle,  etc., 
appellant,  v,  G.  D.,  libelant  and  appel- 
lee.    Bond  for  Costs. 

Know  all  men  by  these  presents,  that 
we,  E.  F.  and  G.  U.,  are  held  and  firmly 
bound  unto  William  T.  Carroll,  £sq., 
clerk  of  the  supreme  court  of  the 
United  States,  in  the  sum  of  two  hun- 
dred dollars,  to  be  paid  to  the  said 
clerk,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the 

day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred 
and  . 

Whereas,  the  above  named  appellant 
has  prosecuted  an  appeal  from  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  to  this 
court,  to  reverse  the  final  decree  ren- 


dered in  the  above  entitled  suit,  by  the 
district  court  of  the  United  States  for 
the  southern  district  of  New  York,  in 
the  second  circuit: 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  shall  pay  to  said  clerk 
all  costs  which  he  may  be  entitled  to 
demand  of  said  appellant  in  this  cause, 
then  this  obligation  shall  be  void,  oth- 
erwise the  same  shall  be  and  remain 
in  full  force  and  virtue. 

E.  F. 
G.  H. 

Sealed  and  delivered,  and  taken  and 

acknowledged,   this day    of 

,   IW — ,  before    me,    Bichard 

£.  Stilwell,  U.  S.  Commissioner. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

E.  F.  and  G.  H.,  the  within  obligors, 
being  duly  sworn,  depose  and  say  each 
for  himself,  that  he  is  worth  the  sum 
of  four  hundred  dollars  over  and  above 
all  his  just  debts  and  liabilities. 

Sworn,  etc.    Benedict's  Adm.  601. 

G.    Notice  of  Appearance. 

Supreme  court  of  the  United  States. 
Isaac  Newton,  claimant  of  the  Steam- 
boat New  Jersey,  appellant,  v.  John  H. 
Stebbins,  appellee. 

Sir:  You  will  please  to  enter  my 
appearance  for  the  appellee  in  this 
cause. 

December  3,  1849. 

E.  C.  Benedict,  proctor  for  appellee. 
To  Wm.  T.  Carroll,  Esq.,  clerk. 
Benedict's  Adm.  333. 

H.  Decree  of  District  Court,  After 
Bemittitur  From  Supreme 
Court. 

On  reading  and  filing  the  remittitur 
and  mandate  of  the  supreme  court,  and 

on  motion  of  Mr. ,  proctor  for 

the  libelant  (or  the  defendant,  or  the 
claimant):  It  is  ordered,  adjudged, 
and  decreed  (according  to  the  man- 
date), and  that  the  said have 

execution  of  this  decree.  Benedict's 
Adm.  602. 


ADX7LTEBATI0N. 

I.    IiuUctmeiit  for  Selling  Adulterated 

Milk,  46 
n.    Indictment  for  Having  in  Poseee- 

sion  Adulterated  Milk,  47 
in.      Oomplaint    for    Keeping    Adnl- 

terated  Llquom,  47 
I.    Indictment  for  Scaling  AdnlteratOv2 

Milk  (a). 
Indictment    charging;   that    tho    Jo- 
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fendant  on  March  6,  1869,  at  Boston, 
"with  force  and  arms  did  unlawfully 
offer  for  sale  and  sell  to  one  Gilman 
Carrier,  for  the  sum  of  eighteen  cents, 
a  large  quantity,  that  is  to  say,  two 
quarts,  of  adulterated  milk,  that  is  to 
say,  a  certain  quantity,  to-wit,  two 
quarts  of  milk,  to  which  a  certain 
quantity,  to-wit,  one  pint,  of  water 
had  been  added."  Com.  i;.  Smith,  103 
Mass.  444. 

Indictment  (b). 

**Did  unlawfully  keep,  offer  for 
sale  and  sell  to  one  Bridget 
Donegan,  for  the  sum  of  forty 
cents,  a  large  quantity,  that  is  to  say, 
eight  quarts,  of  adulterated  milk,  to 
which  a  large  quantity,  that  is  to  say, 
four  quarts,  of  water  had  been  added; 
he  the  said  Fkrren  well  knowing  said 
milk  so  sold  to  be  adulterated,  and  well 
knowing  that  said  large  quantity  of 
water  had  been  added  to  said  milk." 
Com.  V.  Farren,  9  Allen  (Mass.)  489; 

Indictment  (e). 

"Did  unlawfully  keep,  offer  for 
sale  and  sell  to  one  Patrick 
Keenan  ,  for  the  sum  of  forty 
cents,  a  large  quantity,  that  is  to  say, 
eight  quarts  of  adulterated  milk,  to 
which  a  large  quantity,  that  is  to  say, 
six  quarts  of  water  had  been  added; 
he  the  said  Nichols  well  knowing  said 
milk  so  sold  to  be  adulterated,  and  well 
knowing  that  said  large  quantity  of 
water  had  been  added  to  said  milk." 
Com.  V.  Nichols,  10  Allen  (Mass.)  199. 

Complaint  (d). 

"Did  sell  and  deliver  to  one 
William  J.  Wilson  one  pint  of 
milk,  and  received  in  payment 
therefor  the  sum  of  three  cents,  and 
that  the  said  pint  of  milk  so  sold  as 
aforesaid  was  adulterated  with  water, 
the  said  Flannelly  then  and  there  hav- 
ing reason  to  believe  the  said  milk  to 
be  so  adulterated;  against  the  peace 
of  said  commonwealth,  and  the  form 
of  the  statute  in  such  case  made  and 
provided."  Com,  v.  Flannelly,  15  Gray 
(Mass.)   195. 

IL     Indictment'  for   Haying  in   Pos- 
seasion  Adulterated  Milk. 

"Had  in  his  custody  and  possession 
one  pint  of  adulterated  milk,  to  which 
milk  water  had  been  added,  ^ith  in- 
tent  to  sell  the  same  in  said  Law- 
rence." Com.  V,  Luscomb,  130  Mass. 
42. 


m.  Oomplaint  for  Keeping  Adulterated 
Liquors. 

"That  on  the  7th  day  of  February, 
1870,  at  said  town  of  Stonington, 
Henry  C.  Stanton,  of  said  Ston- 
ington, did  keep  for  sale  intoxicat- 
ing liquors,  which  were  at  said  time 
adulterated  with  deleterious  ingredients, 
against  the  peace,  and  contrary  to  the 
form  of  the  statute  in  such  case  pro- 
vided. 

"And  said  grand  juror  further  com- 
plains that  the  said  Henry  C.  Stanton, 
"on  the  7th  day  of  February,  1870,  at 
said  town  of  Stonington,  did  keep  other 
spirituous  liquor  for  sale,  to-wit,  a 
quantity  of  spirituous  liquor  made  and 
compounded  in  imitation  of  the  liquox 
known  as  Port  wine,  and  which  was  at 
said  time  adulterated  with  poisonous 
ingredients,  against  the  peace,  and  con- 
trary to  the  form  of  the  statute  in 
in  such  case  made  and  provided." 
State  V.  Stanton,  37  Conn.  421. 

ADUliTEBT. 

L    liidictment  for  Adultery,  47 

n.    Continuous  Acts,  48 

For  other  forms,  see  1  Standard 
Paoc.  601-603,  607-609. 

CBOSS-EBFEBENCES : 
Divorce : 

Counterclaim  for  Divorce  for  Plain- 
tiff's Adultery; 
Answer,  Condonation  of  Adultery; 
Answer,  Denial  of  Adultery; 
Complaint  for  Divorce  on  Ground  of 
Adultery. 

Lewdness  : 

Indictment  for  Cohabiting  Together 
as  Man  and  Wife; 

Indictment  for  Lascivious  Cohabita- 
tion. 

L    Indictment  for  Adultery. 

That  ''on  the  first  day  of  August,  ia 
the  year  of  bur  Lord  one  thousand  eight 
hundred  and  fifty-three,  at  the  city  of 
Racine,  aforesaid,"  the  defendant  ''did 
commit  the  crime  of  adultery  with  one 
Caroline  White,  the  wife  of  one  Orrin 
White,  by  then  and  there  having  car- 
nal knowledge  of  the  body  of  her,  the 
said  Caroline  White,  he  the  said  James 
Ketchingman,  then  and  there  being  a 
married  man,  and  having  a  lawful 
wife  then  alive,  and  she,  the  said 
Caroline  White,  then  and  there  being 
a  married  woman,  and  the  lawful  wife 
of  said  Orrin  White,  contrary  to  the 
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form  of  the  statute,"  etc.     Ketehing- 
man  v.  State,  6  Wis.  426. 

n.    Indictmeat  for  Adultery,  Oontinn- 
ona  Act. 

''K.  Griffin  Golden  and  Jemima 
Scott  did,  in  said  county  and 
state  aforesaid,  on  or  about  the  15th 
of  February,  1868,  commit  adultery  by 
living  together,  and  cohabiting,  or  ha*^- 
ing  carnal  knowledge  of  each  other,  at 
divers  times,  at  and  before  the  time 
aforesaid,  in  said  state  and  county,  he, 
the  said  K.  Griffin  Golden,  at  the  time 
of  committing  the  adultery  with  the 
said  Jemima  Scott,  being  a  married 
man,  and  his  wife,  ,  then  liv- 
ing."    Golden  v.   State,   32  Tex.   737. 

Note, — ^For  correct  form  of  continu- 
endo  see  Indictoients  V,  this  volume. 


ADVEBSE  POSSESSION. 

L    Answers,  48 

A.  Avoiding  Deed,  48 

B.  In  Ejectment  by  People,  48 

C.  Setting  Out  Adverse  Poseession,  48 

I.    AnsWenk 

A.  Answer,       Adverse       Possession, 

Avoiding  Deed, 

I.  That  at  the  time  of  the  delivery 
of  the  deed  alleged  in  the  complaint 
(or,  the  deed  under  which  the  plaintiff 
claims)  the  lands  therein  described 
were  in  the  actual  possession  of  one 
M.  N.,  claiming  under  a  title  adverse 
to  that  of  the  grantor  in  said  deed.  2 
Abb.  Forms  155. 

Note.  Ford  r.  Sampson,  8  Abb.  Pr. 
(N.  Y.)   332. 

B.  Statute    of    Limitations    Pleaded 

Against  Ejectment  by  the  PeO' 
pie. 

That  no  right  or  title'  in  or  to  the 
said  lands  and  premises,  or  any  part 
thereof,  accrued  to  the  plaintiffs  within 
the  space  of  forty  years  next  before 
the  commencement  of  this  action;  and 
that  if  any  right  or  title  ever  accrued 
to  the  said  plaintiffs,  the  same  accrued 
more  than  forty  years  before  the  time 
of  the  commencement  of  this  action; 
and  that  neither  the  said  plaintiffs,  nor 
those  from  or  under  whom  they  claim, 
have  received  the  rents  and  profits  of 
the  said  lands  and  premises,  or  of  any 
part  thereof,  within  the  space  of  forty 
years  before  the  commencement  of  this 
action.  2  Abb.  Forms  156;  People  v, 
Arnold,  4  N.  Y.  508. 


C.    Answer  Setting  Out  Adverse  Pot' 
session, 

I.  That  neither  plaintiff,  his  anees* 
tor,  predecessor  or  grantor,  was  seized 
or  possessed  of  the  premises  described 
in  the  complaint,  or  any  part  thereof 
(except,  etc.)  within  twenty  years  be- 
fore the  commencement  of  this  action, 
but  that  defendant  (or,  said  M.  N.| 
under  whom  defendant  holds  by  lease) 
his  ancestors,  predecessors  and  grant- 
ors,  have  held  and  possessed  the  prem- 
ises (except,  etc.)  adversely  to  the  pre- 
tended title  of  the  plaintiff,  for  twenty 
years  last  past  before  the  commence- 
ment of  this  action  (and  before  the 
time  of  the  acts  alleged  in  the  com* 
plaint),  under  a  claim  of  title  in  fee, 
exclusive  of  any  other  right.  (If  it  be 
desired  to  allege  the  title  and  occupa- 
tion, which  is  not  usually  necessary, 
they  may  be  added  thus.) 

II.  That  said  M.  N.  entered  into 
possession  of  said  premises  under  claim 
of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  in- 
strument, to-wit,  a  deed  from  one  O. 
P.,  as  being  a  conveyance  of  the  prem- 
ises in  question  (said  deed  being  duly 
recorded  in  the  office  of  the  ^— ^— 

in  the  county  of ,  in  book  (or 

volume)   of   (deeds)    on  page 


on     the 


day    of 


),     (or,    upon    the    decree    or 

judgment    of   a   competent    court,    to- 
wit,  of  the ^  court  of f 


duly  rendered  on  the 


day  of 


,   for    (here  state   briefly   the 
relief  respecting  the  land). 

III.  That  there  has  been  a  continued 
occupation  and  possession  of  the  prem- 
ises included  in  such  instrument  (or, 
decree^  etc.)  under  such  claim,  for 
twenty  years  last  before  this  action, 
by  the  defendant  (or,  said  M.  N.),  and 
those  under  whom  he  claims  as  afore- 
said. 

(Or  where  only  a  part  has  been  oc- 
cupied): in.  That  there  has  been  a 
continued  occupation  and  possession  of 
a  part  of  said  premises  included  in  said 
instrument  (or,  decree,  or  judgment), 
under  such  claim,  for  twenty  years  last 
before  this  action;  which  part  so  oc- 
cupied is  described  as  follows  (descrip- 
tion) : 

IV.  That  during  all  said  time,  said 
occupied  premises  have  been  usually 
cultivate'd  or  improved  (or,  have  been 
protected  by  a  substantial  inclosure,  or, 
have  been  used  for  the  supply  of  fuel, 
and  of  fencing  timber,  or  either,  for 
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the  pmpoBeB  of  hnsbandry,  and  for  the 
ordinary  use  of  the  oeenpant,  or  either. 
2  Abb.  Forms  155. 

Note,  —  That  plaintiff's  possession 
was  adverse  mnat  be  alleged  as  above 
(par.  I).  White  v.  Spencer,  14  N.  Y. 
247;  Clarke  v.  Hughes,  13  Barb.  (N.  Y.) 
147.  It  is  proper  to  set  out  place  of 
reeord  of  instnunent  in  IE. 
APFIDAVITS.  —  See    Motions    and 

other  titles. 


AFFIDAVITS  OF  MEBIT8  AND 


I.    Ai&davit  of  MeHts  by  Defendant, 

4» 
n.    AilLdavlt  of  Merita  by  Oovaaaei,  49 
For   other   forms,   see    1    Standard 
Paoc.  676,  685. 

CR0SSBEFBRENCB8: 
Bills  or  PABUCUiiABS: 
Affidavit  To  Obtain  Order  for  a  Bill 
of  Particulars. 
Changk  or  Ybnub: 
Affidavit  for  Change  of  Venue,  and 
Service  of  Demand. 

GbNTINUANCES : 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  or  Sickness 
of  Witness. 

Z.  Affidavit  of  Maxlta  by  Defendant 
(a). 
County,  ss.:  C.  D.,  the  defendant 
in  the  above  entitled  cause,  being  duly 
sworn,  deposes  and  says  that  he  has 
fully  and  fairly  stated  the  ease  in  this 
eause  to  J.  D.,  esquire,  his  counsel  in 
said  eause,  who  resides  in  (the  said 
eity  of  New  York),  and  that  he  has  a 
S^ood  and  substantial  defense  upon  the 
merits  thereof,  as  he  is  advised  by  his 
said  counsel,  after  such  statement  made 
as  aforesaid,  and  verily  believes  to  be 
true.  C.   D. 

Sworn,  etc.    1  Boxr.  App.  17,  135. 
Atfdavii  of  MeriU  by  Defendant   (h). 
County,  ss.:    C.  D.,  the  above  named 
defendant,  being  duly  sworn,  says  that 
he  has  fully  and  fairly  stated  the  case 
in  this  cause  to  G.  H.,  of  the  (city  of 
Brooklyn),    in   said   county,   his   coun- 
sel  therein,   and   that  he   nas  a  good 
and  substantial  defense  upon  the  merits 
to  the  plaintiff's  demand  on  the  bill 
of   exchange    (or   promissory    note,    or 
other  written  instrument,  or  judgment, 
or  reeogniaance,   or  other  reeord),   on 
which  this  action  is  brought,  as  he  is 
advised  by  hia  said  counsel,  and  verily 
believes  to  be  true.    1  Burr.  App.  17, 
f36. 


Affidavit  of  Merits  by  Defendant   (c). 
That   this   defendant    has   fully   and 

fairly  stated  the  case  to  ,  his 

counsel,  who  resides  at (speci- 
fying his  residence),  and  that  he  has  a 
good  and  sustantial  defense  on  the 
merits  to  the  action,  as  he  is  advised 
by  his  said  counsel,  after  such  state- 
ment, and  verily  believes.  2  Abb. 
Forms  692. 

n.    Affidavit    of    Mailtii^    2£ade    by 
OoodmL 

That  he  is  the  attorney  and  counsel 
of  the  above  named  defendant  Y.  Z. 
in  this  action,  and  that  from  a  state- 
ment of  the  case  in  this  action,  made 
to  deponent  by  defendant,  deponent 
verily  believes  that  defendant  has  a 
good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth 
in  the  complaint,  or  to  some  part  there- 
of. (Add  also  reason  why  the  affidavit 
is  not  made  by  the  defendant.)  2  Abb. 
Forms  692. 


AFFRAT. 

For  other  forms  see  1  Standard 
Pace.  725,  726,  730. 

Indictment  far  an  Affray. 

Middlesex,  to- wit:  The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish 
of  B«  in  the  county  of  M,,  laborer, 
and  J.  W.,  late  of  the  same,  carpenter, 
on  the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  with  force  and 'arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, being  unlawfully  assembled  to- 
gether and  arrayed  in  a  warlike  man- 
ner, then  and  there  in  a  certain  public 
street  and  highway  there  sitaate,  un- 
lawfully, and  to  the  great  terror  and 
disturbance  of  divers  liege  subjects  of 
our  said  lady  the  queen,  then  and  there 
being  did  make  an  affray;  in  contempt 
of  our  said  lady  the  queen  and  her 
laws,  to  the  evil  example  of  all  others 
in  the  Uke  case  offending,  and  against 
the  peace  of  our  lady  the  queen,  her 
crown  and  dignity.  Archb.  Crim.  PL 
708. 

AGENT.— See  Prinoipal  and  Agent. 


AQBESD  OABE. 

L    Statement  of  the  Oaae,  50 
n.    Verification,  50 
in.    Judgment^  50 

For    other    forms,    see    1     Standabd 
Pboo.  754,  756,  759,  764. 
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OBOSS-BEFEBENCE : 
Dismissal,  Disoontinuangs  aitd  Nok- 

BUIT: 

Order  for  DismiBsal  on  Case  Agreed. 

L    Statement  of  Oaoe. 

(Entitle  as  if  in  an  action.)  Case 
agreed  upon  in  a  controversy  submitted 
without  action. 

A.   B.   claims   to   recover   of   Y.   Z. 

dollars    (or   otherwise),   and 

T.  Z.  resists  said  claim. 

The  following  are  the  facts  npon 
which  the  said  controversy  depends. 
(Here  state,  as  concisely  as  may  be, 
all  the  facts  important  either  as  the 
ground  of  the  claim  or  of  the  defense.) 

None  of  the  admissions  herein  con- 
tained are  in  any  wise  to  affect  either 
partyj  or  to  be  regarded  as  made,  ex- 
cept for  the  purpose  of  this  submission 
of  this  controversy. 

The  questions  submitted  to  the  court 
upon  this  case  are  as  follows:  (Here 
state  accurately  all  questions  intended 
to  be  raised  on  the  facts  submitted, 
e.  g.,  thus): 

I.  Was  the  notice  of  protest  which 

was   mailed   on    the day   of 

,  18 — ,  to  Y.  Z.,  sent  in  time 

to  charge  him  as  indorserf 

If  this  question  is  answered  in  the 
affirmative,  then  judgment  is  to  be 
rendered  against  the  said  Y.  Z.  for  the 
amount  claimed. 

If  this  question  is  answered  in  the 
negative,   then: 

II.  Bid  the  promise  made  by  Y.  Z. 

to   A.   B.,   on    the    day    of 

,  18 — f  that  he  would  pay  the 

note,   render  him  liable    to    pay    the 
samef 

If  this  question  is  answered  in  the 
affirmative,  then  judgment  is  to  be 
rendered  against  Y.  Z.  for  the  whole 
amount  claimed. 

If  answered  in  the  negative,  judg- 
ment is  to  be  rendered  in  favor  of 
A.  B.  for  his  costs. 

(Signatu];e  of  both  parties.) 

(Date.)     2  Abb.  Forms  710. 

n.    Verification. 

A.  B.  and  Y.  Z.,  being  duly  severally 
sworn,  say,  each  for  himself,  that  ths 
controversy  mentioned  in  the  foregoing 
case  is  real,  and  the  proceedings  in 
good  faith  to  determine  the  rights  of 
the  parties.     2  Abb.  Forms  711. 

zn.    Judgment. 

(Title  of  the  cause.)     (At  a  general 
term,  etc.) 
A  case   agreed  between  the  parties 


above   named,    without   action,    dated 

the   day   of  ,   18 — , 

and  duly  verified,  having  been  sub- 
mitted to  this  court,  and  after  hearing 
M.  N.,  for  the  said  A.  B.  and  O.  P., 
for  the  said  Y.  Z.,  and  due  delibera- 
tion having  been  had  thereon: 

It  is  adjudged  (here  state  relief 
granted  as  in  other  judgments).  2 
Abb.  F6rms  711. 


AUENATIKa    AFFECTIONS. 

I.    Declaratlony  50 
n.    Complaint^  51 

For  other  forms,  see  1  Standard 
Pboc.  775,  777,  778. 

L    Declaration. 

The  declaration  contained  four 
counts.  The  first  stated  that  on  the 
1st  of  January,  1741,  Mary  then  and 
until  the  24th  of  December,  1742,  be- 
ing the  wife  of  the  plaintiff  (but  since 
deceased)  unlawfully  and  without  his 
leave  and  against  his  consent  departed 
and  went  away  from  him,  etc.,  and 
lived  and  continued  absent  and  apart 
from  him  from  thence  until  and  uj^on 
the  8th  of  August,  1742,  and  during 
the  said  time  that  the  said  Mary  so 
lived  and  continued  absent  a  large  es- 
tate both  real  and  personal  to  the 
value  of  30,0002,  was  devised  to  her  by 
W.  Worth,  D.  D.,  her  late  father  for 
her  sole  and  separate  use  and  at  her 
sole  and  separate  disposal;  that  there- 
upon she  was  desirous  of  being  and 
intended  to  be  again  reconciled  to  the 
plaintiff  and  to  five  and  cohabit  with 
him,  whereby  he  would  have  had  and 
received  the  benefit  and  advantage  of 
the  said  real  and  personal  estate  (the 
plaintiff  being  willing  and  desirous  to 
be  reconciled,  etc.)  yet  the  defendant 
knowing  the  said  premises  and  having 
notice  of  the  said  Mary's  intention, 
but  contriving  to  injure  the  plaintiff, 
and  to  prevent  Mary  the  wife  from 
being  reconciled  to  him,  etc.,  on  the  8th 
of  August,  1742,  unlawfully  and  un- 
justly persuaded,  procured  and  enticed 
the  said  Mary  to  continue  absent  and 
apart  from  the  plaintiff  and  to  secrete, 
hide  and  conceal  herself  from  the 
plaintiff,  by  means  of  which  persuasion, 
procuration  and  enticement  the  said 
Mary  from  the  said  8th  of  August, 
1742,  until  the  time  of  her  death  on 
the  24th  of  December,  1742,  continued 
absent  and  apart  and  secreted  herself, 
etc.;  whereby  the  plaintiff  during  all 
that  time  totally  lost  the  comfort  and 
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Boeiety  of  his  said  wife  and  her  aid 
and  assistance  in  his  domestic  affairs 
and  the  profit  and  advantage  that  he 
would  and  ought  to  have  had  of  and 
from  the  said  real  and  personal  estates, 
etc.,  and  was  put  to  great  charges  and 
expenses  in  endeavoring  to  find  out  and 
gain  access  to  his  said  wife  in  order 
to  persuade  and  procure  her  to  be 
reconciled  to  him. 

The  second  count  stated  that  on  the 
7th  of  August,  1742,  Dr.  Worth  died, 
on  whose  death  the  plaintiff's  wife  be- 
came seised  and,  possessed  of  real  and 
personal  estates  to  the  value  of  30,0002 
to  her  sole  and  separate  use  and  at  her 
sole  and  separate  disposal,  yet  the  de- 
fendant maliciously  and  wickedly  in- 
tending to  injure  the  plaintiff,  and  to 
deprive  him  of  the  aid,  assistance  and 
comfort  of  his  wife,  and  to  raise,  fo- 
ment and  continue  discords  and  quar* 
rels  between  the  plaintiff  and  his 
wife;  and  to  alienate  the  affections  of 
the  wife  from  the  plaintiff,  and  to 
deprive  the  plaintiff  from  having  or 
receiving  any  advantage  or  benefit  from 
the  said  estates,  etc.,  on  the  8th  of 
August,  1742,  unlawfully  and  unjustly 
persuaded,  procured  and  enticed  the 
said  wife  to  depart  and  absent  herself 
from  the  plaintiff  and  to  secrete  her- 
self from  him,  by  means  of  which  per- 
suasion, procuration  and  enticement  the 
said  Mary  on  the  said  8th  of  August, 
departed  and  absented  herself  from  the 
plaintiff  without  the  plaintiff's  con- 
sent and  continued  absent  until  hei 
death,  etc.;  whereby  the  plaintiff,  etc. 
(as  in  the  first  count). 

The  third  count  stated  that  on  the 
8th  of  August,  1742,  the  plaintiff's 
wife  without  and  against  his  consent 
went  away  from  him,  and  went  to  the 
defendant,  yet  the  defendant,  well 
knowing  the  said  Mary  to  be  the  wife 
of  the  plaintiff,  received  her,  and  con- 
cealed her  from  the  plaintiff,  and  kept 
her  so  concealed  from  him  until  the 
time  of  her  death,  and  wholly  refused 
to  deliver  her  to  the  plaintiff  or  to  dis- 
cover her  place  of  residence  (althougn 
on,  etc.,  at,  etc.,  he  was  requested,  etc.) 
but  unlawfully  entertained,  harbored, 
concealed  and  secreted  her  from  the 
plaintiff  from  the  8th  of  August,  1742, 
until  the  time  of  her  death;  whereb;^ 
the  plaintiff,  etc.  (as  before  only 
omitting  that  the  plaintiff  was  deprived 
of  the  benefit  or  the  fortune,  etc.) 
Winsmore  r.  Greenbank,  WiUes  578,  125 
ting,  Beprint  330. 


n.  Oomidaiiit  for  Enticing  Away 
Plaintiff's  Wife. 

L  That  M.  B.  is,  and  at  the  times 
hereinafter  mentioned  was,  the  wife  of 
the  plaintiff. 

n.    That  in  the  month  of , 

18 ,  while  the  plaintiff  was  living 

and   cohabiting   with    and    supporting 

her,  in ,  and  while  they  were 

living  together  happily  as  man  and 
wife,  the  defendant,  well  knowing  her 
to  be  the  wife  of  the  plaintiff,  and 
wrongfully  contriving  and  intending  to 
injure  the  plaintiff,  and  to  deprive  him 
of  her  comfort,  society,  and  aid  (while 
this  plaintiff  was  temporarily  absent), 
maliciously  enticed  her  away  from  the 
plaintiff's  and  her  then    residence    in 

,   to   a   separate  residence,   in 

,  and  has  ever  since  there  de- 
tained and  harbored  her,  against  the 
consent  of  the  plaintiff,  and  in  op- 
position to  his  utmost  peaceable  ef- 
forts to  obtain  her  from  the  defend- 
ant's custody,  control  and  influence. 

m.  That  by  reason  of  the  premises, 
the  plaintiff  has  been  and  still  is 
wrongfully  deprived  by  the  defendant 
of  the  comfort,  society,  and  aid  of  his 
said  wife,  and  has  been  put  to  great 
trouble  and  expense  in  endeavoring  to 
recover  her  from  the  defendant,  and 
has  suffered  great  distress  of  body  and 

mind,  to  his  damage dollars. 

1  Abb.  Forms  504. 


ALX£Na 

For  forms,  see  1  Staitpabd  Paoo.  803, 
811. 

CBOSS-REFEBENCE : 
Jurisdiction  : 
Answer  by  a  Consul,  No  Jurisdiction 
of  Person. 


ALTERATION    OF    INSTBUKEKTa 

I.    Answers,  51 

A.  Alteration  of  Bill  or  Note,  51 

B.  By  Surety,  Alteration  of  Contract, 

52 
For   other   forms,   see    1    Standard 
Pboc.  828,  834,  835. 

Z.    AnswexB. 

A.    Alteration  of  Bill  or  Note. 

That  after  the  making  (or  accept- 
ance) and  issue  of  said  note  (or  bill) 
and  before  this  action,  the  same  was 
materially  altered,  without  the  consent 
of  the  defendant,  by  adding  the  signa- 
ture of  M.  N.  as  a  joint  maker  there- 
of (or  by  cutting  off  the  signature  of 
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M.  N,,  who  was  a  joint  maker  thereofi 
or  by  adding  the  words  "payable  at 
,**  or   otherwise,  as  the   case 
may  be).    2  Abb.  Forms  70. 

B.    Answer  hy  Surety,  Alleging  Alter- 
ation of  Contract. 

I.  That  the  defendant  gave  said 
bond  to  the  plaintiff  as  surety  for  one 
M.  N.,  to  secure  the  performance,  on 
the  part  of  said  M.  N.,  of  (here  state 
the  principal  contract  briefly;  or,  if  in 
writing,  it  may  be  annexed  and  re- 
ferred to  as  a  part  of  the  complaint). 

n.  That  thereafter,  and  without  the 
knowledge  or  consent  of  this  defend- 
ant, the  plaintiff  agreed  with  said  M. 
N.  (by  writing  under  seal,  here  state 
modification).     2  Abb.  Forms  56. 


AMBIIBMENTS  AND  JEOFAILB. 

Z.    Notice  of  Motion,  52 

A.  For  Leave  To  Amend,  52 

B.  For  Leave  To  Amend  Declaration, 

52 
C    For  Leave  To  Amend  Complaint, 
52, 

D.  To    Make    Co-Plaintiff$    Defend- 

ants, 53 
E. .  To  Add  Defendants,  53 
F.    To  Serve  Amended  Pleading,  53 
O.    To  Correct  Fictitious  Name,  53 

n.      Affidavit    To    Ooxrect   Fictltioiui 
Name,  53 

m.    OnletB,  58 

A.  For  Leave  To  Amend,  53 

B.  To  Serve  Amended  Pleading,  53 

C.  To  Amend  Formal  Error,  53 

B.     To  Correct  Fictitious  Name,  53 

E.  To  Conform  to  Proofs,  54 

IV.     iTotlce  of  Amended  Pleading,  54 

CBOSS-BEFERENOES: 

Admibaltt: 
Supplemental  and  Amendatory  LibeL 

Equity  Jueisdiction  and   Pbocedubb: 
Affidavit   in   Support  of   Application 

To     Amend     Bill     Before     Jblling 

Replication; 
Petition   for    Leave    To    Withdraw 

Replication  and  Amend  Bill; 
Petition  To  Amend  Bill  by  Adding 

Defendant; 
Petition  To  Amend    BiU    Requiring 

Further  Answer; 
Petition  To  Amend  Bill  Not  Requir- 
ing Further  Answer; 
Order  for  Leave  To  Withdraw  and 

Amend  Bill; 


Order  for  Leave  To  Amend  Bill  After 
Plea  to  Part  Is  Allowed; 

Order  for  Leave  To  Amend  Bill 
After  General  Demurrer; 

Order ,  for  Leave  To  Amend  an  In- 
junction Bill, 

L    Notice  of  MMIon. 

A.  Notice  of  Motion  for  Leave  to 

Amend, 

(Title  of  cause.) 

Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  plaintiff  (or  "defend- 
ant'') in  this  eause  have  leave  to 
amend  the  capias  ad  respondendum  (or 
other  writ,  naming  it),  issued  in  this 
cause  (or  ''the  declaration  [or  other 
pleading]  filed  in  this  cause,  etc.," 
according  to  the  case,  and  specifying 
the  amendment  proposed),  on  such 
terms  as  the  said  court  may  direct. 
Dated  (March  17th,  1846). 

Yours,  etc., 
G.  H.,  attorney  for  defendant. 
To  E.  F.,  esquire,  attorney  for  plaintiff. 
Burr.  App.  216,  {437. 

B.  Notice  of  Motion  for  Leave  To 

Awkcnd  Declaration. 
Sir:  Please  to  take  notice  that,  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  plaintiff  in  this  cause 
be  allowed  to  amend  the  declaration 
filed  therein,  by  adding  thereto  the 
common  counts  for  money  had  and  re- 
ceived, and  for  money  lent  and  ad- 
vanced, and  for  money  paid,  laid  out 
and  expended  (or  whatever  the  subject- 
matter  of  the  amendment  may  be). 
Dated,  etc. 

Yours,  etc., 
B.  F.,  Esq.,  Plffs.  Atty. 
To  G.  H.,  Defts.  Atty. 
Burr.  App.  208,  1407. 

0.  Notice  of  Motion  for  Leave  To 
Amend  Complaint. 

Please  take  notice  that  on  the  affi- 
davit herewith  served,  and  on  all  the 
proceedings  in  this  action,  the  under- 
signed will  move  the  court,  at  a  special 

term  thereof  to  be  held  at , 

on  the day  of ,  18 — , 

at 0  'clock  in  the ^noon,* 

for  leave  to  amend  his  complaint  here- 
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in,  by  the  insertion  of  the  following 
clause  in  place  of  the  fifth  paragraph 
thereof:  (or  otherwise  indicate  the  na- 
ture of  the  amendment  sought  to  be 
made),  or  for  such  other  or  further 
relief  as  mav  be  just,  d  Abb.  Forms 
198. 

D.  Notice  of  Motion  To  Amend  Com- 

plaint   hjf    Striking    Out    Co- 
Plaintiffs    and    Making     TTiem 
Defendants, 
(As  in  preceding  form  to  the  *,  con- 
tinuing) :    that  the  plaintiffs  may  be  at 
liberty   to   amend    their   complaint   by 
striking  out  A.  B.  and  C.  B.  from  being 
plaintiffs,    and    making    them     defend- 
ants, without  costs  as  to  the  other  de- 
fendants; and  for  such  other  relief  as 
may  be  just.    2  Abb.  Forms  199. 

E.  Notice  of  Motion  To  Amend  Com- 

plaint by  Adding  Defendant 
(As  in  I,  C,  to  the  *,  continuing): 
that  the  plaintiff  may  have  leave  to 
amend  his  summons  and  complaint  in 
this  action  by  adding  W.  X.  as  a  de- 
fendant therein,  with  apt  words  to 
charge  him;  and  for  such  other  relief 
as  may  be  just.    2  Abb.  Forms  200. 

F.  Notice  of  Motion  for  Leave  Te 

Serve    Proposed    Original     or 

Amended  Pleading. 
Please  take  notice  that  upon  an 
affidavit  and  proposed  answer  (or 
amended  answer,  or  other  pleading), 
copies  of  which  are  herewith  served, 
and  upon  the  pleadings  served  in  this 
action,  the  undersigned  will  move  the 
eonrt,  at  a  special  term  to  be  held  at 

>  in  the  city  of  ,  on 

the  — ^—  day  of next,  at 

^  0  'clock  in  the  ^noon, 

for  leave  to  serve  such  answer  (or 
amended  answer,  or  other  pleading)  in 
this  action,  or  for  such  other  and  fur- 
ther order  as  may  be  just.  2  Abb. 
Forms  107. 

G.  Notice'  of  Motion  To  Amend  by 

Correcting  Fictitious  Name» 
(As  in  I,  C  to  the   *,  continuing): 
that   the  plaintiff  have  leave  to  sub- 
stitute the  name   of  ,  as  the 

real  name  of  the  defendant  in  this 
action,  wherever  the  name  Bichard 
Roe  occurs  in  the  papers  filed  in  this 
action;  or  for  such  other  relief  as  may 
be  just.    2  Abb.  Forms  200. 

n.    Affidavit  To  Obtain  Leave  To  Cor- 
rect Fictitions  Kaxne. 
A.  B.,  being  duly  sworn,  says: 
L     That   he  is  the  plaintiff  in  this 

aetion. 


n.  That  he  was  not  acquainted  with 
the  real  name  of  the  defendant  in  this 
aetion  until  after  the  commencement  of 
this  action,  and  (about  one  week  ago). 

m.    That  the  defendant's  real  name 

is ^  and  not  -^ .    2  Abb. 

Forms  200. 

in.    Ordexi: 

A.  Order  for  Leave  To  Amend, 

On  reading  and  filing  an  affidavit  of 
the  due  service  of  notice  of  motion  in 
this  cause,  and  on  motion  of  Mr.  J., 
of  counsel  for  the  plaintiff,  after  hear- 
ing counsel  in  opposition  (or  "no  one 
appearing  to  oppose"),  ordered  that 
the  plaintiff  have  leave  to  amend  the 
declaration  in  this  cause  by  (adding 
money  -counts  thereto)  on  payment  of 
seven  dollars  costs,  and  that  the  de- 
fendant have  twenty  days  to  plead  to 
the  amended  declaration  (or  and  that 
the  defendant  have  leave  to  withdraw 
his  plea,  and  plead  de  novo,  etc.).  Burr 
App.  4«7,  S950. 

B.  Order   Giving   Leave    To    Serve 

Amended  Pleading, 

On  reading  and  filing  the  affidavit 
of  A.  B.  and  the  notice  of  this  motion 
(and  proof  of  due  service),  and  on  mo- 
tion of  Q.  B.  for  plaintiff,  after  hearing 
S.  T.  (or  no  one  appearing)  in  op- 
position: 

Ordered  that  the  plaintiff  have  leave 
to  *  serve  a  complaint  in  this  action, 
amended  as  he  may  be  advised  (or 
state  nature  of  amendment,  e.  g.,  thus: 
by  substituting  for  the  fifth  paragraph 
of    the   original    complaint    the   words 

),  within days  from 

the  date  of  this  order,  on  payment  of 

dollars  costs  to  the  defendant 

(and  that  defendant  have  leave  to  an- 
swer or  demur  thereto  within  the  usual 
time).    2  Abb.  Forms  198. 

C.  Order   Qioing-  Leave   To   Amend 

Formal  Error, 

(Oommencement  as  in  tH,  B,  to  *): 

amend   his  complaint,   on   file   in   this 

action,  by  inserting  (or  canceling)  the 

word  (designating  the  error)  after  the 

word ,   in  folio  .     2 

Abb.  Forms  199. 

D.  Order  Granting  Leave  To  Correct 

Fictitious  Name, 

(Oommencement  as  in  m,  B.) 
Ordered  that  the  name  of 


be  substituted  in  place  of  that  of 
,  as  the  real  name  of  the  de- 
fendant in  this  action.  2  Abb.  Forms 
200. 
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B.  Order  After  Trial,  Granting  Leave 
To  Amend  Complaint  To  Con- 
form  To  Proofs. 

On  reading  and  filing  (designate  mo- 
tion papers),  and  on  motion  of  M.  N. 
for  the  plaintiff,  and  after  hearing  O. 
P.  for  the  defendant: 

Ordered  that  the  plaintiff  have  leave 
to  amend  his  complaint  so  as  to  con« 
form  the  same  to  the  copy  served  on 
the  defendant's  attorney  (with  the  pro* 
posed  ease  in  this  eanse  made  on  the 
part  of  the  plaintiff);  and  that  the 
eomplaint  so  amended  be  filed  (and  be 
included  in  the  case),  on  payment  by 

the  plaintiff  to  the  defendant  of  •= — 

dollars,  costs  of  opposing  this  motion 
(and  on  filing  with  the  clerk  of  the 
county  of  ■  a  bond  in  the  pen- 
alty  of   dollars,   conditioned 

that  in  case  the  defendant  shall  finally 
recover  costs  against  the  plaintiff,  such 
costs,  so  far  as  they  have  already  ac- 
crued, shall  be  paid;  and  until  such 
bond  be  filed,  the  proceedings  on  the 
part  of  the  plaintiff  are  stayed.  2  Abb. 
Forms  201. 

IV.    Notice  of  Amended  Pleading. 

Please  take  notice  that  the  within 
is  a  copy  of  the  amended  complaint 
(or  answer,  or  reply)  in  this  action.  2 
Abb.  Forms  1^9. 


AMICABLE  AOnOKS. 

For  forms,  see  1  Standard  Pboc.  933. 


ANIMAI.S. 

I.    Injviles  to  Persons,  54 

A.  Declaration  for  Keeping  Dog  Ac- 

customed To  Bite,  54 

B.  Complaint  for  Keeping  Mischiev- 

otu  Dog,  55 

n.    Injuries  to  Other  Animals;  55 

A.  Declaration  for  Keeping  Dog  Ac- 

customed  To   Bite   Other   Anir 
mals,  55 

B.  Complaint  for  Keeping  Dog  Ac- 

customed  To   Bite   Other   Ani* 
mals,  55 

IIL  Injuring  or  Killing  Animals,  56 

A.  Declaration  for  Shooting  Dog,  56 

B.  Complaint   for  Shooting  Dog,  56 

C.  Complaint  for  Chasing  Cattle,  56 

D.  Complaint  for  Immoderately  Driv- 

ing Horse,  56 

IV.  Declaration  for  Agistment^  56 

V.  Declaration  on  Exchange  of  Horses^ 

56 


VL    Indictment,  Nuisance  for  Keeping 
Furious  Dog,  57 

Vn.   Defenses,  57 

A.  Denial  of  Injury,  57 

B.  Denial  of  Ownership,  57 
G.    Denial  of  Scienter,  57 

D.    Tlea,  Dog  Killed  Worrying  Sheep, 

67 
£.    Answer,    Dog    Killed     Worrying 

Sheep,  57 

OBOSS-BBFBBENOES: 
Mauoious  Mischief: 

Indictment  for  Disfiguring  Horse  by 
Cutting  Off  Mane  and  Hair  From 
Tail; 

Indictment  for    Malicious    Mischief, 
Injuring  Stock. 
Beplevin  : 

Answer,  Property  Distrained  Doing 
Damage; 

Plea  to  an  Avowry  of  Damage  Feas- 
ant, Escape  of  Cattle  by  Defective 
Fence; 

Plea  to  Avowry,  Damage  Feasant, 
Tender  Before  Impounding; 

Beplication  to  Plea  to  Avowry,  De- 
nial of  Duty  To  Repair  Fences; 

Beplication  to  Plea  to  Avowry,  De- 
nial of  Defect  of  Fences. 
Trespassing  Anikals: 

Bejoinder,  That  Cattle  Escaped  by 
Defect  of  Fences; 

Plea  of  Escape  of  Cattle  by  Defect 
of  Fences; 

Beplication  to  Plea  of  Distress,  Dam- 
age Feasant,  Defect  of  Fences; 

Beplication  to  Plea  of  Escape  of 
Cattle  Through  Defective  Fence; 

Beplication  to  Plea  of  Distress,  Dam- 
age    Feasant,      That      Defendant 
Turned  Cattle  Into  Locus  in  Quo. 
Use  and  Occupation: 

Complaint  for  Pasturing; 

Complaint   for   Driving  on   Different 
Journey   From    That    Agreed,    and 
for  Negligence. 
Warrantt: 

Declaration  for  False  Warranty  of 
Horse;     . 

Declaration  on  Warranty  of  Horse. 
Work  and  Labor: 

Complaint  for  Stabling  of  Horses. 

L    Injniles  to  Persons. 

A.  Declaration  for  Keeping  Dog  Ac- 
customed  To  Bite  ManJcind. 

For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on,  etc.,  and  from 
thence,  for  a  long  space  of  time,  to-wit, 
until,  and  at  the  time  of  the  damage 
and  injury  to  the  said  plaintiff  as  here- 
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inafter  mentioned^  to-wit,  at,  ete., 
wrongfully  and  injarionsly  did  keep  a 
certain  dog,  be  the  said  defendant,  dur- 
ing an  that  time,  well  knowing  that 
the  said  dog  then  was  used  and  ac* 
customed*  to  attack  and  bite  mankind 
(this  scienter  must  be  alleged  and 
proved),  to- wit,  at,  ete.,  aforesaid,  and 
which  said  dog  afterwards,  and  whilst 
the  said  defendant  so  kept  the  same 
as  aforesaid,  to-wit,  on,  etc.,  aforesaid, 
at,  etc.,  aforesaid,  did  attack  and  bite 
the  said  plaintiff,  and  did  then  and 
there  greatly  lacerate,  hurt,  and  wound 
one  of  the  legs  of  him  the  said  plaintiff; 
and  thereby  he,  the  said  plaintiff,  then 
and  there  became,  and  was  sick,  sore, 
lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time, 
to-wit,  for  the  space  of  six  months 
thence  next  following,  during  all  which 
time  he,  the  said  plaintiff,  thereby  suf- 
fered and  underwent  great  pain,  and 
was  thereby  then  and  there  hindered 
and  prevented  from  performing  and 
transacting  his  lawful  affairs  ana  busi* 
ness,  by  him  during  that  time  to  be 
performed  and  transacted;  and  also,  by 
means  of  the  premises,  he,  the  said 
plaintiff,  was  thereby  then  and  there 
put  to  great  expense,  costs  and  charges, 
in  the  whole  amounting  to  a  large  sum 
of  money,  to-wit,  the  sum  of  — ^— 
dollars,  in  and  about  endeavoring  to 
be  cured  of  the  said  wounds,  sickness, 
lameness,  and  disorder  so  occasioned  as 
aforesaid,  and  hath  been,  and  is,  by 
means  of  the  premises,  otherwise  great- 
ly injured  and  damnified,  to-wit,  at, 
etc.,  aforesaid.     To  the  damage  of  the 

said  plaintiff  of  dollars,  and 

therefore  he  brings  his  suit,  etc.  Burr. 
App.  308,  S577;  2  Chit.  PL  597. 

B.  CcmpJaini  far  Keeping  MisoMefh 
cue  Dog  by  Which  Plaintiff  Was 
Biiien, 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendant  wrongfully  kept 
a  dog,  well  knowing  him  to  be  of  fero- 
cious and  mischievous  disposition,  and 
accustomed  to  attack  and  bite  man- 
kind. 

(IL  That  the  defendant,  while  he 
kept  his  dog  as  aforesaid,  wrongfully 
and  negligently  suffered  such  dog  to  go 
at  large,  without  being  properly  guarded 
or  confined.) 

nL     That  on  the  day  of 

,  18 — f  at  ,  the  said  dog, 

while  in  the  keeping  of  the  defendant, 
attacked   and    bit     the    plaintiff,    and 


wounded  him  in  the  leg,  whereby  this 
plaintiff  became  jame,  and  so  remained 
for     '  weeks,  and  was  thereby 

occasioned  great  pain,  and  prevented 
from   going  on   with   his   business    as 

,     and    was    obliged    to,    and 

actually  did  expend dollars  in 

endeavoring   to   heal  himself   of    said 

wound,  to  his  damage dollars. 

1  Abb.  Forms  442. 

Note, — ^As  to  necessity  for  negativing 
contributory  negligence,  see  1  Stand- 
ABD  Pboc.  951. 

If  injuries  are  permanent  the  batter 
rule  is  to  add  an  allegation  to  that 
effect. 

If  loss  of  earnings  ara  to  be  recov- 
ered, special  allegations  must  be  in- 
cluded. Slaughter  v.  Metropolitan  &t. 
B.  Co.,  116  Mo.  269,  23  8.  W.  760. 

H.    Injnxlea  to  OtbAr  Anlmala 

A.  Declaration  for  Keeping  Dog  Ac- 

ciutomed   To   Bite   Sheep   and 

Other  Animals, 
As  in  I,  A,  to  *,  continuing:  To  hurt, 
chase,  bite,  worry,  and  kill  sheep  ana 
lambs,  which  said  dog  afterwards,  to- 
wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times,  be- 
tween that  day  and  the  day  of  com- 
mencing this  suit,  to-wit,  at,  etc 
(venue)  aforesaid  did  hunt,  chase,  bite, 
and  worry  divers,  to-wit  (one  hundred) 
sheep  and  (one  hundred)  lambs  of  the 
said  plaintiff,  of  great  value,  to-wit, 
of  the  value  of  £—- — — ,  there  thea 
found  and  being;  by  means  whereof, 
divers,  to-wit  (fifty)  of  the  said  sheep, 
and  (fifty)  of  the  said  lambs  of  the 
said  plaintiff,  being  of  (preat  value,  to- 
wit,   of  the   value  of  £ — — ,   then 

and  there  died,  and  became  of  no  value 
to  the  said  plaintiff,  and  the  residue  of 
the  said  sheep  and  lambs  of  the  said 
plaintiff,  being  also  of  (preat  value, 
were  then  and  there  greatly  terri- 
fied, damaged,  and  injured,  and  ren- 
dered of  no  use  or  value  to  this  said 
plaintiff,  to-wit,  at,  etc.  (venue)  afore- 
said.   2  Chit.  PI.  598. 

B.  Complaint  for  Keeping  Dog  Ac-' 

customed    To   Bite   Sheep   and 

Other  Animals, 
I.  That  at  the  time  hereinafter  men- 
tioned, the  defendant  wrongfully  kept 
a  dog  (well  knowing  him  to  be  ac- 
customed to  hunt,  chase,  bit,  wori^. 
and  kill  sheep  and  lambs),  which  said 

dog,  on  the  — — —  day  of ^ 

18  ,  and  on  other  days  between  that 
and  the  commencement  of  this  action 
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(wTongfally  came  npon  the   plaintiff's 
land,  and  there)   hunted,  ehased,    bit, 

and     worried     —     sheep     and 

Iambs  of  the  plaintiff,  being 

of  the  value  of dollars. 


IL    That  by  means  thereof 


of  the  said  sheep  and  lambs  of  the 

plaintiff,  being  of  the  value  of 

dollars,  died,  and  became  of  no  value 
to  the  plaintiff,  and  the  residue  of  the 
said  sheep  and  lambs  of  the  said  plain- 
tiff, being  also  of  great  value,  were  in- 
jured, and  rendered  of  no  value  to  the 

plaintiff,  to  his  damage  dol* 

lar&    1  Abb.  Forms  444. 

in.     lojnrlng  or  Silling  Animaln. 

A.  Declaration  for  Shooting  PlainP 

iff '8  Dog. 
Tot  that  the  said  defendant,  on,  etc., 
with  force  and  arms,  etc.,  to-wit,  at, 
etc.  (venue)  shot  off  and  discharged  a 
certain  gun,  then  and  there  loaded  with 
gun  powder  and  shot,  at  and  against  a 
certain  dog  of  the  said  plaintiff,  of 
great  value,  to-wit,  of  the  value    of 

£ ^  and  thereby    and    therewith 

then  and  there  so  greatly  shot,  hurt, 
and  wounded  the  said  dog,  that  by  rea- 
son thereof  the  said  dog,  being  of  the 
value  aforesaid,  afterwards,  to-wit,  on 
the  day  and  year  aforesaid,  died,  to- 
wit,  at,  etc.  (venue)  aforesaid.  2  Chit 
PI.  860. 

B.  Complaint  for  Shooting  Plaintiff '$ 

Dog. 

That     on     the     day     of 

>  18-—,  at ,  the  defend- 


ant maliciously  shot  and  killed  a  dog, 
the  property  of  the  plaintiff,  of  the 
value  of dollars,  to  the  dam- 
age of  the  plaintiff dollars.  1 

Abb.  Forms  467. 

O.    Complaint  for  Chasing  Plaintiff's 

Cattle. 
That     on     the  ■     day     of 

-,  18 ,  at  f  the  de- 


fendant  chased  and  drove  about  (desig- 
nate the  cattle)  of  the  plaintiff,  of  the 

value  of dollars,  whereby  they 

were  greatly  damaged  ^nd  injured,  and 

of    themi    were    killed     (or, 

bruised,  according  to  the  fact),  to  the 
damage  of  the  plaintiff  dol- 
lars.   1  Abb.  Forms  467. 

D.  Complaint  for  Immoderately  Driv- 
ing Horse. 

I.    That    on    the    day    of 

,  18- — ,  at ,  the  de- 


fendant   hired  and  'received  from   the 
plaintiff  a  horse  of  the  plaintiff,  of  the 


value  of 


dollars,  to  drive. 


n.  That  the  defendant  drove  the 
horse  so  immoderately,  and  so  neglected 
the  care  of  him,  that  the  said  horse 
afterwards,  on  the  — —  day  of 
: — .—^  18 ^  died  (or,  that  he  be- 
came lame  and  hurt,  and  remained  se 
ever  since),  to  the  damage  of  the 
plaintiff  '  dollars.  1  Abb. 
Forms  404. 
ZV.   Dedaratloa  in  Aflamnpiit  f or  Agto^ 

For  that  whereaa  the  said  defendant 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year  of  our  Lord 


-i  at 


-,  in  the  county  of 


>,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  — — ^— ^  of  like 
lawful  money,  or,  ''for  the  agisting, 
depasturing,  and  feeding  of  divers  cat- 
tle, by  the  said  plaintiff  before  that 
time  agisted,  depastured,  and  fed  in 
certain  pastures  and  premises  of  the 
said  plaintiff  for  the  said  defendant, 
and  at  his  special  instance,  etc.;  and 
being  so  indebted,''  he  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, to-wit,  on  the  day  and  year  last 
aforesaid,  at  (the  venue)  aforesaid,  un- 
dertook, and  then  and  there  faithfully, 
promised  the  said  plaintiff  to  pay  him 
the  said  last  mentioned  sum  of  money, 
when  he  the  said  defendant  should  be 
thereunto  afterwards  requested.  2  Chit. 
PL  87,  69. 

V.    Declaration  on  Promise  To  Pay  on 
Bzchange  of  HocBe& 

For  that  whereas  heretofore,  on,  ete., 
at,  etc.,  in  eonsideration  that  the  said 
plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  do- 
Uver  to  him,  the  said  defendant,  a  cer- 
tain horse  of  him,  the  said  plaintiff,  of 
great  value,  in  exchange  for  a  certain 
horse  of  him,  the  said  defendant,  he, 
the  said  defendant,  nndertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  to  deliver  the  said  horse  of 
him,  the  said  defendant,  to  him,  the 
said  plaintiff,  and  to  ]^ay  him  a  certain 
sum   of  money,   to-wit,    the    sum    of 

dollars  of  lawful  money  of 

the  United  States  of  America,  in  ex- 
change for  the  said  horse  of  the  said 
plaintiff.  And  the  said  plaintiff  avers^ 
that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant, 
did  afterwards,  to-wit,  on,  etc.,  afore 
said,  at,  etc.,  aforesaid,  deliver  to  the 
said  defendant  the  said  horse  of  him, 
the  said  plaintiff.     And  although  the 
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said  defendant,  in  part  performance  of 
his  aaid  promise  and  undertaking,  did 
then  and  there  deliver  to  the  said 
plaintiff  the  said  horse  of  him,  the  said 
defendant,  in  exchange  for  the  said 
horse  of  him,  the  said  plaintiff;  yet 
the  said  defendant,  not  farther  regard* 
ing  his  said  promise  and  undertaking, 
hath  not  (although  often  requested  so 
to  do)  as  yet  paid  to  him  the  said 
plaintiff,  the  said  sum  of —  dol- 
lars, or  any  part  thereof,  but  hath 
hitherto  wholly  neglected  and  refused, 
and  still  wholly  neglects  and  refuses 
so  to  do,  to- wit,  at,  etc.,  aforesaid  (add 
a  eonnt  ''for  horses,  mares  and  geld- 
inga,  bargained  and  sold,"  and  "for 
horses,  etc.,  sold  and  delivered,"  and 
the  account  stated  and  breach.)  Burr. 
App.  262,  1525;  2  Chit.  PI.  274. 

VX  Indictment,  Ntdsance  for  Keeping 
Furious  Dog  Unmnuled  Near 
Highway. 

"That  W.  B.,  late  of,  etc.,  on,  etc, 
and  on  divers  other  days  and  times  be* 
tween  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at,  etc., 
aforesaid,  near  the  king's  common  high- 
way there,  unlawfully  did  keep,  and 
still  doth  keep,  a  certain  large  dog,  of 
m  very  fierce  and  furious  nature,  and 
the  said  dog,  on  the  said,  etc.,  and  on 
the  said  other  days  and  times,  at,  etc., 
aforesaid,  near  unto  the  said  highway 
there,  unlawfully  did  permit  and  suffer, 
and  still  doth  permit  and  suffer,  to  go 
unmuzzled  and  at  large,  by  reason 
whereof  the  liege  subjects  of  our  said 
lord  the  king,  on  the  said,  etc.,  at,  etc., 
aforesaid,  could  not,  nor  can  they  now 
go,  return,  pass^  and  labor  in  and 
through  the  said  highway  there,  with- 
out great  hazard  and  danger  of  being 
bit,  maimed,  and  torn  by  the  said  dog, 
and  losing  their  lives,  to  the  great  dam- 
AgOy  terror,  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  lord  the 
king,  in,  by,  and  through  the  said  high- 
way there,  going,  returning,  passing,  re- 
passing, and  laboring,  to  the  evil  exam- 
ple, etc,  and  against  the  peace,  etc." 
3  Chit.  Cr.  L.  643. 

vn.    Defensaa. 

A.    Answer,  Denial  of  Injury  hy  Dog 
That   said    dog  did   not  kill   (or   in- 
jure) the  sheep  alleged.    2  Abb.  Forms 
117. 

6.    Denial  of  Otonership  of  Dog. 
That    the    defendant    was    not     the 
owner  or  the  possessor  of  the  said  dog 


at  the  time  of  the  grievances  alleged. 
2  Abb.  Forms  116. 

C.  Denial  of  Scienter. 

That  at  the  time  of  the  grievances 
alleged  the  defendant  did  not  know, 
and  had  no  reason  to  believe,  that  said 
dog  was  accustomed  to  bite  mankind, 
or  was  of  a  mischievous  nature  (or 
otherwise,  according  to  the  allegations 
of  the  complaint).    2  Abb.  Forms  116. 

D.  Tlea,  Dog  Killed  Worrying  Sheep. 
Because  he  says  that   the  said  dog, 

in  the  said  first  count  of  the  said  dec- 
laration mentioned  (before  the  said 
time  when,  etc.,  in  that  count  men- 
tioned, had  been,  and  was,  used  and 
accustomed  to  hurt  and  worry  sheep, 
to-wit,  at,  etc.  (venue),  aforesaid.  And 
the  said  defendant  further  saith  that 
the  said  dog  being  so  used  and  accus- 
tomed to  hurt  and  worry  sheep),  just 
before  the  said  time  when,  etc.,  to-wit, 
on  the  day  and  year  in  the  said  first 
count  mentioned,  at  the,  etc.,  aforesaid, 
was  hunting  and  worrying  certain 
sheep  of  one  E.  F.,  of  great  value  (in 
a  certain  close  of  him  the  said  £.  F. 
there  situate),  for  which  reason,  and 
because  the  said  dog  could  not  other- 
wise be  restrained  or  hindered  from 
hunting  and  worrying  the  said  sheep, 
he  the  said  defendant,  at  the  said  time 
when,  etc.,  as  the  servant  of  the  said 
E.  F.,  and  by  his  command,  shot  off, 
fired  off,  and  discharged  the  said  gun, 
in  the  said  first  count  of  the  said 
declaration  mentioned,  at,  towards,  and 
against  the  said  dog,  and  then  and 
there  shot,  hit,  struck  and  wounded 
the  said  dog,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  which 
is  the  said  supposed  trespass  in  the 
introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  plaintiff 
hath  above  complained  against  the  said 
defendant,  and  this,  etc.  3  Chit.  PI. 
1097. 

E.  Anewer,    Dog    Killed    Worrying 

Sheep  (Statutory), 
That  at  and  before  the  committing 
of  the  said  trespasses  in  said  petition 
mentioned,  the  said  dog  of  the  said 
plaintiff  was  found,  by  this  defendant, 
running,  worrying,  and  injuring  the 
sheep  of  him  the  said  defendant  (of 
the  sheep  of  one  M.  N.) ;  and  there- 
upon the  said  defendant  killed  the  said 
dog  of  the  said  plaintiff  so  found  run* 
ning,  worrying,  and  injuring  the  sai^ 
sheep,  as  he  lawfully  might.  2  Abb. 
Forms  121. 
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Axnsrxnnss. 

I.  Bill  for  Anxmity,  58 

II.  Older  That  Becelver  Pay  Amu- 

itlefl,  60 
in.    Decree  for  Beoovery  of  Axmnity, 

60 

L    Bill  for  Dower  and  Annuity  Against 
Bxecutors^  Devisees  in  Trust 

Humbly  complaining  showeth  unto 
your  lordBhip  your  oratriz  £.  H.,  of, 
etc.,  the  widow  and  relict  of  B.  H.,  of, 
■etc.,  deceased,  that  the  said  B.  H. 
was  in  his  lifetime  and  at  the  time 
of  his  death,  and  also  at  the  time  of 
making  his  said  will  hereinafter  stated, 
seised  or  entitled  in  fee  simple  in  pos- 
session of  or  to  divers  messuages,  lands 
and  hereditaments  situate  in  B.  afore* 
said  or  elsewhere  in  the  county  of  C, 
and  being  so  seised  or  entitled  he  the 
said  B.  H.  when  of  sound  mind,  mem- 
ory and  understanding  duly  made  and 
published  his  last  will  and  testament 
in  writing,  bearing  date,  etc.,  whicn 
was  executed  by  him  and  attested  and 
published  in  such  manner  as  by  law 
is  required  in  devises  of  real  estates, 
and  thereby  gave  and  devised  unto  his 
son-in-law  T.  T.,  of,  etc.,  and  W.  W., 
of,  etc.,  and  to  the  survivor  of  them 
and  to  the  heirs,  executors  and  admin- 
istrators of  such  survivor,  all  that  his 
messuage,  etc.,  upon  trust  to  sell,  etc., 
and  at  the  decease  of  his  then  wife 
your  oratrlx,  he  the  said  testator  gave 
and  devised  all  other,  his  messuagee, 
etc.,  to  his  said  trustees  to  be  sold  in 
manner  thereinbefore  limited  and  ap- 
pointed respecting  his  other  estates; 
and  the  said  testator  gave  and  be- 
queathed unto  your  oratrix  durine  her 
Hfe  the  annual  or  yearly  sum  or  £5 
to  be  paid  to  her  out  of  the  rents  aris- 
ing from  the  said  messuages,  etc.;  and 
the  said  testator  gave  and  bequeathed 
all  the  moneys  arising  from  the  said 
sales  after  payment  thereout  of  his 
debts,  funeral  expenses  and  the  oharges 
of  the  probate  and  execution  thereof, 
and  all  other  his  worldly  estate  not 
otherwise  therein  before  bequeathed,  ts 
be  equally  divided  amongst  his  child 
ren,  their  executors  and  administrators 
share  and  share  alike  (except  his  son 
B.,  who  was  therein  mentioned  to  have 
been  otherwise  provided  for);  and  the 
said  testator  thereby  appointed  the 
said  T.  T.  and  W.  W.  to  be  executors 
of  that  his  will.    As  by,  etc. 

That  the  said  testator  departed  this 
life  on  or  about without  alter- 


ing or  revoking  his  said  will,  leavin|f 
your  oratrix  his  widow,  J.  H.,  of,  etc., 
his  eldest  son  and  heir  at  law,  John  H^ 
W.  H.  and  M.  H.,  all  of,  etc.,  and  M.  T 
the  wife  of  the  said  T.  T.  his  only  other 
children  him  surviving;  and  upon  or 
soon  after  the  said  testator's  death  the 
said  T.  T.  and  W.  W.  duly  proved  his 
said  will  in  the  proper  ecclesiastical 
court  and  undertook  the  executorship 
thereof,  and  they  or  one  of  them  as 
such  devisees  in  trust  as  aforesaid  en- 
tered into  the  possession  or  receipt  of 
the  rents  and  profits  of  all  the  said 
testator's  freehold  estates,  and  have  or 
hath  ever  since  been  and  now-  are  or 
is  in  the  possession  or  receipt  of  the 
rents  and  profits  thereof. 

That  under  or  by  virtue  of  the  said 
will  your  oratrix  is  entitled  to  an  an- 
nuity or  annual  sum  of  £5  to  be  paid 
to  her  during  her  life  out  of  such  part 
of  the  said  testator's  estate  as  is  de- 
vised by  his  said  will  and  charged  with 
the  payment  thereof;  and  that  no  set- 
tlement or  provision  in  lieu  of  dower 
havine  been  made  upon  or  for  the  ben- 
efit of  your  oratrix  upon  or  before  her 
marriage  with  the  said  testator,  your 
oratrix  upon  the  death  of  her  said  late 
husband  also  became  and  now  is  en- 
titled, over  and  beside  the  said  annuity, 
to  dowor  in  or  out  of  all  the  said  testap 
tor's  freehold  estates  of  which  he  was 
seised  in  fee  at  the  time  of  his  death,  or 
at  any  time  during  their  coverture,  and 
particularly  those  which  are  by  his  said 
will  devised  and  directed  to  be  sold 
as  aforesaid,  but  no  sum  of  monej 
hath  been  paid  or  satisfied  to  your 
oratrix  either  on  account  of  the  said 
annuity  or  of  her  said  dower;  and  your 
oratrix  being  entitled  in  manner  afore- 
said, hath  frequently  by  herself  and 
her  agents  applied  in  a  friendly  man- 
ner to  the  said  T.  T.  and  W.  W.  and 
requested  them  to  account  with  her  and 
pay  to  her  the  arrears  of  her  said 
annuity,  and  also  the  amount  of  one- 
third  part  of  the  net  income,  proceeds, 
rents  and  profits  of  the  said  freehold 
estates  accrued  due  since  the  said  tes- 
tator's decease,  and  received  by  them 
or  either  of  them;  and  to  let  your  ora- 
trix into  the  possession  of  one-third 
part  of  the  rents  and  profits  of  the  said 
freehold  estates  and  premises;  and  to 
assign  and  set  out  for  your  oratrix  a 
full  third  part  of  the  said  freehold 
estates  as  and  for  her  dower  therein; 
and  your  oratrix  well  hoped  that  such 
her    reasonable    requests    would     have 
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been  eomplied  with,  as  in  justice  and 
equity  they  ought.  But  now  bo  it  is 
may  it  please  your  lordship  that  the 
said  T.  T.  and  W.  W.,  colluding  and  con- 
federating with  each  other  refuse  to 
comply  with  such  requests^  and  the  said 
T.  T.  and  W.  W.  sometimes  pretend 
that  they  have  not  received  any  rents 
and  profits  of  the  said  real  estates  late 
of  the  said  testator  or  any  part  there- 
of, or  if  they  have  received  any  of. 
Buch  rents,  that  they  have  accounted 
with  your  oratriz  for  and  paid  to  her  a 
full  third  part  thereof  in  lien  and  sat- 
isfaction of  her  dower,  the  contrary 
of  which  they  at  other  times  admit  to 
be  true.  But  they  nevertheless  refuse 
to  set  forth  a  rental  and  particular 
of  the  said  real  estates,  and  also  to 
set  forth  a  full  and  just  account  of  all 
the  rents  and  profits  of  all  the  said 
real  estates  accrued  due  since  the  said 
testator's  decease,  as  they  ought  to  do; 
mnd  they  and  the  said  other  confeder- 
ates who  claim  to  be  interested  in  the 
said  freehold  estates  under  the  said  tes* 
tator's  will,  sometimes  pretend  that  ac* 
cording  to  the  true  meaning  and  con- 
struction of  the  said  will  and  the  in- 
tention of  the  said  testator  therein, 
your  oratrix  is  not  entitled  to  both 
the  said  annuity  of  £5  and  her  dower 
in  and  out  of  the  said  testator's  free- 
hold estates;  and  that  she  ought  to 
make  her  election  either  to  take  her 
dower  only,  or  to  accept  the  said  an- 
nuity of  £5  in  lieu  and  bar  thereof. 
Whereas  your  oratrix  charges  the  con- 
trary of  such  pretenses,  and  that  ac- 
cording to  the  true  meaning  and  proper 
construction  of  the  said  will  and  the 
intention  of  the  said  testator  apparent 
therein,  your  oratrix  is  entitled  as  well 
to  her  dower  in  the  said  freehold  es- 
tates of  her  said  late  husband  by  com- 
mon law,  as  to  the  said  annuity  of 
£5  by  virtue  of  the  said  wUl;  for  your 
oratrix  charges  that  it  is  not  expressed 
in  the  said  will,  nor  can  or  ought  to 
be  inferred  or  implied  from  anything 
contained  therein  that  the  said  testator 
meant  to  exclude  your  oratrix  from  her 
right  to  dower  out  of  his  freehold  es- 
tates, or  that  she  should  take  the  said 
annuity  of  £5  in  lieu  of  or  satisfaction 
for  such  dower;  and  as  evidence  that 
the  said  testator  could  not  so  mean  or 
intend,  your  oratrix  charges  that  such 
annuity  is  considerably  less  than  the 
annual  value  of  your  oratrix 's  dower 
in  the  said  freehold  estates.  And  your 
oratrix  charges   that   her  said   claims 


are  by  no  means  repugnant  to  or  in* 
consistent  with,  nor  will  in  any. man 
ner  disappoint  any  gifts  or  bequests 
containea  in  the  said  will;  and  there- 
fore your  oratrix  humbly  submits  that 
she  ought  not  to  be  put  to  her  election 
either  to  take  her  said  dower  only, 
or  to  accept  the  said  annuity  of  £5 
given  to  her  by  the  said  will  in  lieu 
thereof;  but  the  said  confederates  in- 
sist on  the  contrary,  and  under  such 
or  the  like  pretenses  as  aforesaid  or 
some  others  equally  unjust  and  unrea- 
sonable, the  said  T.  T.  and  W.  W.  re- 
fuse to  comply  with  your  oratrix 's 
aforesaid  requests;  and  your  oratrix 
not  knowing  the  particular  description 
of  the  said  freehold  estates  and  prem- 
ises, and  being  unable  to  discover  the 
same  by  reason  of  the  title  deeds  and 
writings  relating  thereto  being  in  the 
possession  of  the  said  defendants,  is 
unable  to  proceed  with  effect  at  law 
to  recover  her  dower  out  of  the  said 
estates;  and  the  said  T.  T.  and  W.  W. 
also  threaten  and  intend  in  case  your 
oratrix  shall  proceed  at  law  for  this 
purpose,  they  will  set  up  some  term 
or  other  estate  or  interest  in  the  said 
estates  by  virtue  of  some  deeds  or  deed 
in  their  custody  or  possession  which 
will  effectually  defeat  your  oratrix 's 
proceedings  at  law;  and  sometimes  the 
said  J.  H.  (the  heir)  alleges  that  the 
said  B.  H.,  his  late  father,  never  made 
any  such  or  the  like  will  as  aforesaid, 
or  if  he  did,  the  same  was  not  duly 
executed  and  attested  so  as  to  pass 
real  estates,  or  that  he  was  not  of 
sound  and  disposing  mind,  memory  and 
understanding  at  the  time  of  making 
the  same;  and  that  therefore  on  his 
death  all  his  said  freehold  estates  de- 
scended to  him  the  said  J.  H.  as  his 
heir  at  law;  and  that  he  is  accordingly 
seized  thereof  in  fee  simple,  not  sub- 
ject to  the  payment  of  any  such  an- 
nuity to  your  oratrix.  Whereas  your 
oratrix  charges  the  contrary  of  such 
pretenses  to  be  the  truth.  All  which 
actirgs,  doings,  pretenses  and  refusals 
are  contrary  to  equity  and  good  con- 
science and  tend  to  the  manifest  wrong 
and  injury  of  your  orators  in  the  prem- 
ises. In  consideration  whereof  and  for- 
asmuch as  your  orators  can  only  have 
adequate  relief  in  the  premises  in  a 
court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  re 
lievable.  To  the  end,  therefore,  that 
the  said  T.  T.  and  W.  W.  and  their 
confederates  when  discovered  may  upon 
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their  several  and  respective  corporal 
oaths  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  re- 
membrance,  information  and  belief, 
full,  true,  direct  and  perfect  answer 
make  to  all  and  singular  the  matters 
aforesaid,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  here  re- 
peated and  they  and  every  of  them 
distinctly   interrogated   thereto. 

And  that  the  said  T.  T.  and  W.  W. 
may  set  forth  a  full,  true  and  just 
rental  and  particular  of  all  the  free- 
hold estates,  messuages,  lands  and  here- 
ditaments whatsoever,  which  the  said 
testator  was  seised  of  or  entitled  unto 
in  possession  in  his  lifetime  and  at  the 
time  of  his  death,  and  where  the  same 
and  each  and  every  part  thereof  are  sit- 
uate, and  in  whose  custody,  possession 
or  power  the  same  have  been  during 
each  and  every  part  of  the  time  since 
the  death  of  the  said  testator,  and  at 
what  yearly  or  other  rents  or  rent;  and 
that  they  the  said  last-named  defend- 
ants may  also  set  forth  a  full  and 
particular  account  of  all  and  every  the 
sums  and  sum  of  money  which  have 
or  hath  been  received  by  the  order  or 
for  the  use  of  them  or  either  and  which 
of  them,  on  account  of  the  rents  and 
profits  of  the  said  freehold  estates,  mes- 
suages, or  tenements  and  premises 
which  have  accrued  due  since  the  said 
testator's  death;  and  when  and  from 
whom  and  for  what  rent  and  of  what 
part  of  the  said  premises  and  when 
due  the  same  were  respectively  re- 
ceived. 

And  that  the  aforesaid  will  of  the 
said  testator  B.  H.  may  be  established; 
and  that  your  oratrix  may  be  declared 
by  the  decree  of  this  honorable  court 
to  be  entitled  as  well  to  her  dower  out 
of  the  freehold  estates  or  estate  and 
premises  of  which  her  said  late  hus- 
band died  seised  as  to  the  said  annuity 
of  £5  given  to  her  by  his  said  will; 
and  that  the  said  annuity  may  be  or- 
dered to  be  paid  to  her  accordingly, 
and  an  account  taken  of  what  is  due 
to  her  in  that  behalf.  And  that  an 
account  may  be  taken  of  the  real  es- 
tates or  estate  of  which  the  said  tes- 
tator was  seised  at  the  time  of  his 
death;  and  that  your  oratrix  may  be 
let  into  the  possession  and  receipt  of 
the  rents  and  profits  of  one-third  part 
thereof,  and  may  be  declared  to  be  en- 
titled to  hold  and  enjoy  the  same  for 
her  life  as  and  for  her  dower.  And 
(if  necessary)   that  a  commission  may 


issue  for  the  purpose  of  assigning  and 
setting  out  such  dow«r  or  third  part 
of  the  said  real  estates  or  estate,  so 
that  your  oratrix  may  hold  and  enjoy 
the  same  in  severalty  as  and  for  her 
dower.  And  that  an  account  may  be 
taken  of  the  rents  and  profits  of  the 
said  freehold  or  real  estates  received 
by  or  by  the  order  or  for  the  use  of 
the  said  T.  T.  and  W.  W.  which  have 
accrued '  due  since  your  oratrix  *b  late 
husband's  decease,  and  that  they  may 
pay  unto  your  oratrix  a  full  third  part 
thereof,  and  whatsoever  may  hereafter 
become  due  from  them  in  that  behalf. 
And  that  your  oratrix  may  have  such 
further  or  other  relief  in  the  premises 
as  the  nature  of  the  circumstanees  of 
this  case  may  require  and  to  your  lord- 
ship shall  seem  meet.  May  it  please 
your  lordship  to  grant  unto  your  oratrix 
his  majesty's  most  gracious  writ  of 
subpoena  to  be  directed  to  the  said 
T.  T.  and  W.  W.,  thereby  commanding 
them  at  a  certain  day  and  under  a 
certain  pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  trae^  direct  and 
perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to 
perform  and  abide  such  further  order, 
direction  and  decree  therein  as  to  your 
lordship  shall  seem  meet.  And  your 
oratrix  shall  ever  pray,  etc.  Van 
Heyth.  Eq.  Dr.  175,  179. 
n.  Order  That  Beoeiver  Pay  Axmnltles. 
Let  the  receiver  appointed,  ete.,  out 
of  the  rents  and  profits  of  the  real 
estate  of  H.,  the  testator  in,  etc.,  pay 
to  the  annuitants  in  his  will  named 
the  arrears  now  due  (to  them  in  re- 
spect) of  their  several  annuities,  as  the 
same  shall  from  time  to  time  become 
due,  at  the  times  and  in  the  manner 
in  the  said  will  mentioned^  such  pay- 
ments to  be  allowed  in  his  accounts. 
3  Dan.  Oh.  PI.  &  Pr.  (Perkin's  ed.) 
2^39;  Hopkins  r.  Walker,  2  Seton  Dec 
(Eng.  ed.,  1862)  1026. 

m.  Decree  for  Becovery  of  Asnuity. 
This  cause  came  on  to  be  heard  9th 
November,  1747,  before  the  lord  chan- 
cellor, when  his  lordship  was  pleased 
to  order  and  decree  that.it  should  be 
referred  to  master  Allen,  one  of  the 
masters  of  this  court,  to  take  an  ac- 
count of  what  was  due  to  the  com- 
plainant for  the  arrears  of  an  annuity 
of  302  a  year  secured  by  bond,  and  to 
compute    interest    on    each    respective 
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baU-yearly  payment  from  the  end  of 
six  months  after  the  same  respectively 
beeame  due  after  the  rate  of  4  per  cent. 
per  annum;  and  the  defendant  having 
by  her  answer  admitted  that  the  per- 
sonal and  real  estate  of  her  said  father 
were  together  more  than  sufficient  to 
answer  the  said  annuity,  it  was  further 
ordered  that  the  plaintiff   should  pay 
to  the  said  defendant  what  should  be 
found  due  for  the  arrears  of  the  said 
annuity  and  interest  at  such  time  and 
place  as  the  said  master  should  appoint, 
and    continue   to  pay  to   plaintiff  the 
growing  payments  of  the  said  annuity 
as  they  should  become  due  half-yearly; 
and  in  case  the  defendant  should  not 
pay  what  should  be  found  due  for  the 
arrears  of  the  said  annuity  and  inter- 
est as  aforesaid,  then  the  plaintiff  was 
to  be  at  liberty  to  apply  to  the  court 
for  a  sale  of  a  sufficient  part  of  the 
real  estate  in  question;  and  it  was  fur- 
ther ordered  that  the  said  master  should 
see  a  sufficient  part  of  the   said  real 
esUte   set   apart   for   securing  to  the 
plaintiff  the  growing  payments  of  the 
said  annuity  during  her  mother's  life; 
and  it   was   further   ordered   that   the 
defendant  should  execute  to  the  plain- 
tiff a  proper  conveyance  of  the   said 
estate  or  grant  thereout  for  securing 
the  growing  payments  of  the  said  an- 
nuity accordingly  with  the  approbation 
of  the  said  master;  and  that  the  de- 
fendant should  pay  to  plaintiff  her  costs 
of  this  suit  up  to  this  time  to  be  taxed 
by  the  said  master;  the  consideration 
of    subsequent    costs   reserved   till   the 
master  should  make  his  report;  liberty 
to  parties  to  apply,  etc.     Van  Heyth. 
Eq.  I>r.  823. 

ANOTHER  ACTION  PENDING. 

I.     Plea  of  Autre  Action  Pendant^  61 

"YY.     Answer    61 

TTT     Answer  in  Oaae  of  Oonnteiclaim, 

61 

IV.  Pendency  of  PartneiiOiip  Oaoae,  61 

V.  Order  of  Seference  on    Plea    in 

Equity,  62 
For   other    forms,   see     1     Standard 

Proc.  lOaS,  1036. 

CBOSS-EEFEBENCE : 

PusA  IN  Equity: 

Plea  of  Former  Suit  Depending,  Wit- 
nesses  Examined. 
L    Plea  of  Autre  Action  Pendant 

Because  he  says  that  before  the  (ex- 
hibiting of  the  said  bill),  to- wit,  in 
term,  in  the  year  of  our  Lord 


one     thousand     eight     hundred      and 
,    in    this    same    court    (or    it 


in  any  other  court,  describing  the  court 
by  its  proper  title),  the  said  plaintiff 
impleaded  the  said  defendant,  and  (ex- 
hibited his  cerUin  bill)  against  him 
in  a  plea  of  debt,  of  and  upon  the 
said  identical  writing  obligatory  (or 
''in  a  certain  plea  of  trespass  on  the 
case  upon  the  very  same  identical 
promises  and  undertakings"),  in  the 
said  declaration  in  this  present  suit 
mentioned;  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  th-e  said 
court  of  the  said  people  before  tne 
aforesaid    justices   thereof,    to-wit,    at 

the ,    in    the    of 

more  fully  appears.    And  the 


said  defendant  further  saith  that  the 
parties  in  this  and  the  said  former  suit 
are  the  same,  and  not  other  or  differ- 
ent persons;  and  that  the  said  former 
suit  so  brought  and  prosecuted  against 
him  the  said  defendant  by  the  said 
plaintiff  as  aforesaid,  is  still  depending 
in  the  said  court  of  the  said  people  be- 
fore the  aforesaid  justices  thereof.  And 
this  the  said  defendant  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  of 
the  said  bill  in  this  suit,  and  that  the 
same  may  be  quashed.  (Usual  con- 
clusion and  affidavit.)  Burr.  App.  336, 
(609. 

n.    Answer    in    Abatement,    Another 
Action  Pending. 
That   at  the   commencement  of  this 
action  there  was,  and  now  is,  another 

action  pending  in  the  court, 

in  and  for  the  county  of ,  in 

this  state,  between  the  same  parties 
as  this  action,  *  and  for  the  same  cause 
as  that  set  forth  in  the  complaint 
herein.  2  Abb.  Forms  26. 
TTT-  Answer  in  Abatement,  Another 
Action  Pending  In  Case  of  Conn- 
terclaim. 
(As  in  the  preceding  form  to  the  *, 
continuing):  in  which  the  plaintiff  in 
this  action,  being  the  defendant,  has  set 
up  the  same  cause  of  action,  alleged 
in  the  complaint  as  a  counterclaim, 
against  this  defendant,  who  is  the 
plaintiff  in  the  said  action.  2  Abb. 
Forms  27.  ^ 

IV.    Answer  in  Abatement,  Pendency 
of  Partnership  Cause,  In  Answer 
to  Partition  Suit. 
I.     That  the  premises  of  which  the 
plaintiff  seeks  partition  belong  to  the 
parties  to  the  action  as  tenants  in  com* 
I  mon. 
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n.  That  the  parties  were  partners 
in  trade,  and  carried  on  business  on 
said  premises,  and  that  the  said  prem- 
ises were  owned  by  them  as  such  co- 
partners. 

III.    That  in  the  month  of , 

18 — ,  the  partnership  was  dissolved  by 
the  retirement  of  one  of  the  defendants 

therefrom;  and  in  ,  18 — ,  and 

before  this  action,  the  defendant  D. 
commenced  an  action  in  the  —         ' 

court  of ,  against  the  plaintiff 

in  this  action  and  the  defendant  B., 
demanding  judgment  that  the  defend- 
ants therein  be  decreed  to  render  an 
account  of  the  stock,  fixtures,  machin- 
ery, and  effects,  and  that  the  plaintiff's 
interest  be  adjusted  and  stated,  and 
that  he  have  judsipent  for  the  amount 
of  his  interest  tnerein,  or  that  a  re* 
ceiver  be  appointed  to  take  and  sell 
the  property,  and  distribute  it  among 
the  partners  according  to  their  respect- 
ive interests;  which  action  is  still 
pending  and  undetermined.  2  Abb. 
Forms  27. 

Note, — ^Danvers  r.  Dorrity,  14  Abb. 
Pr.  (N.  Y.)  206. 

V.  Order  of  Baferenoe  on  Blea  in 
Eqnity. 
On  filing  a  plea  in  this  cause  aver- 
ring that  there  is  a  former  suit  depend- 
ing in  this  court  for  the  same  matters 
as  are  involved  in  the  present  suit,  and 
on  motion  of  Mr.  D.,  of  counsel  for 
the  defendant,  ordered  that  it  be  re- 
ferred to  one  of  the  masters  of  this 
court  residing  in  the  county  of  S.  to 
look  into  the  bill  and  the  plea  in  this 
cause,  and  the  bill  in  the  said  plea 
alleged  to  have  been  exhibited  by  the 
complainant  against  the  defendant  pre- 
vious to  the  commencement  of  this  suit, 
and  into  the  other  pleadings  and  pro- 
ceedings 'therein,  and  to  report  whether 
the  said  plea  is  true.  2  Barb.  Ch.  Pr. 
410. 
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OEOSS-BEFBBBNCES : 

Abatement,  Pleas  of: 
Answer  in  Abatement,  Alien  Enemy; 
Answer  in  Abatement,  No  Such  Cor- 
poration; 
Answer  in  Abatement,  Coverture  of 

Plaintiff; 
Answer  in  Abatement,  Death  of  a  De- 
fendant Before  Suit; 
Answer  in  Abatement,  Misnomer. 
AcooBD  AND  Satisfaction: 

Answer  of  Accord  and  Satisfaction. 
Account  and  Accounting: 
Answer     Alleging     Accounting     and 

Payment; 
Answer,  Denial  of  Error  in  Account. 
Adverse  Possession: 
Answer  Setting  Out  Adverse  Posses- 
sion; 
Answer,  Adverse   Possession,  Avoid- 
ing Deed; 
Statute      of      Limitations      Pleaded 
Against  Ejectment  by  the  People. 
Admiralty: 

See  Admiralty. 
Alteration  of  Instruments: 
Answer,  Alteration   of  Bill  or  note; 
Answer  by  Surety  Alleging  an  Alter- 
ation  of  Contract. 


See  "How  To  XTse  This  Volume,"  Introduction,  page  v. 
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Anihaia: 

Denial  of  Ownership  of  Dog; 

Denial  of  Scienter; 

Answer,  Denial  of  Inrory  by  Dog; 

Answer,  Dog  Killed  Worrying  JSheep 
(Statutory). 
Anothbb  Action  Psnding: 

Answer  in  Abatement,  Another  Ac- 
tion Pending; 

Answer  in  Abatement,  Another  Ac- 
tion Pending  in  Case  of  Connter- 
elaim; 

Answer  in  Abatement,  Pendency  of 
Partnership  Cause,  in  Answer  to 
Partition  Suit. 

AaBITBATION : 

Answer,  Denial  of  Award; 

Answer,  Denial  of  Parol  Submission; 

Answer  Setting  Up  Award  and  Per- 
formance; 
*     Answer,  Invalidity  of  Award; 

Denial  of  Performance  by  Plaintiff; 

Performance  by  Defendant. 
Architects  and  Buildebs: 

Answer,   Plaintiff's   Work   Not   Fin- 
ished, and    Architect's    Certificate 
Not  Obtained, 
Assault  and  Battery: 

Answer,  General  Denial; 

Answer,  Denial   of  Battery; 

Answer,  Resistance  of  Entry  of 
Dwelling; 

Answer,  Defense  of  Possession  of 
Dwelling; 

Answer,  Defense  of  Possession  of 
Inn; 

Answer,  Bemoving  From  Railroad 
Car  for  Non-Payment  of  Fare; 

Plaintiff  Aggressor  (Son  Assault 
Demesne),  (a),  (b); 

Answer,  To  Preserve  the  Peace  (Mol- 
liter  Manus  Imposuit); 

Answer,   To  Preserve   the  Peace   by 
.  Captain  of  Vessel. 
Assignment  fob  the  BENErrr  of  Cred- 
itors: 

Answer,  Averment  of  Fraudulent  As- 
signment; 

Action  Against  Sheriff. 
Assignments: 

Answer,  Denial  of  Assignment  of 
Instrument; 

Answer  in  Abatement,  Assignment  of 
Cause    of   Action    by   PUdntiff   to 
Third  Person. 
Biu^  AND  Notes: 

Answer,  Denial  of  Indorsement  (a, 
b,  c); 

Answer,  Denial  of  Making  or  Ac- 
cepting of  Note  or  Bill; 

Answer,  Note  Was  for  Accommoda- 
tion, and  "W^s  Misapplied; 


Answer,  Notes  Were  Given  for  Pur- 
chase-Money, and  Plaintiff  Failed 
To  Convey; 

Answer,  Note  or  Acceptance  Was 
Given  for  Goods  Sold,  But  Never 
Delivered; 

Answer  by  Accommodation  Indorser, 
Extension  Given  to  Makers; 

Answer,  Unauthorized  Acceptance  iu 
Name  of  Corporation; 

Answer,  Denial  of  Acceptance,  Pre- 
sentment and  Protest; 

Answer,  Denial  of  Notice  of  Dis- 
honor; 

Answer,  Denial  of  Presentment; 

Answer,  Breach  of  Special  Agree- 
ment as  to  Presenting  and  Giving 
Notice; 

Answer,  Denial  of  Excuse  for  Non- 
presentment; 

Answer,  Payment  of  Bill  to  Drawer 
Before  Indorsement; 

Answer,  Denial  of  Guaranty; 

Answer  by  Surety  Alleging  an  Ex- 
tension of  Time; 

Answer,  Defendaxft  Indorsed  as 
Agent,  Where  Complaint  Set  Forth 
Contract  Untruly  in  This  Bespect; 

Answer,  Mistake  in  Amount  of 
Note; 

Answer,  Qualified  Admission  of  Note, 
and  Denial  of  Plaintiff's  Title; 

Answer,  Fraud  in  the  Making; 

Answer,  That  the  Note  Was  for 
Goods  Sold   by  Means  of  Deceit; 

Answer,  Denial  of  Transfer  to  the 
Plaintiff; 

Answer,  Wrongful  Transfer  by 
Partner; 

Answer,  Note  was  for  Goods  Sold 
With  False  Warranty; 

Answer,  Illegal  Interest  in  Note; 

Answer,  Defendant  Was  Surety  and 
Plaintiff  Holds  Collateral  Secur- 
ities, Defendant  Asks  To  Be  Sub- 
rogated. 

Bonds: 

Answer,  Failure  of  Consideration; 

Answer,  Failure  of  Consideration  of 
Bond  for  Purchase  Money; 

Answer,  That  Bond  Was  on  Condi- 
tion, and  Defendant  Has  Fulfilled. 

Breach  of  Promise: 

Answer,  Denial  of  Promise; 

Answer,  Denial  of  Breach; 

Answer,  Denial  of  Plaintiff's  Readi- 
ness; 

Answer,  That  Plaintiff  Was  of  Bad 
Character. 

Composition  With  Creditors: 
Answer,  Composition  Deed. 
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Ck>MPBOMISB   AND   SSTTLEMENT: 

Answer,    Compromise    and   Payment. 
Corporations: 

Answer,  Denial  of  Holding  Stock; 

Answer,  Denial  of  Incorporation; 

Answer,  Ultra  Vires  of  Corporation. 
Creditors'  Suits: 

Answer,  Defendant  Has  Assets; 

Answer,  Denial  of  Possession  of  As- 
sets Belonging  to  Judgment  Debt- 
or; 

Denial  That  Conveyance  Was  Fraud- 
ulent ; 

Answer  in  Creditor's  Suit,  Denial  of 
Bzecution; 

Answer  in  Creditors'  Suit,  Denial  of 
Judgment; 

Answer,  Denial  of  Besidence    Where 
Execution  Issued. 
Death  by  Wrongful  Act: 

Answer,     Setting     Up     Contributory 
Negligence. 
Disclaimer: 

Answer  (Code); 

Answer  and  Disclaimer   (Equity); 

Disclaimer  in '  Ejectment    to    Entire 
Property. 
Divorce : 

General  Denial; 

Answer,  Denial  of  Adultery; 

Answer,  Condonation  of  Adultery; 

Counterclaim  for  Divorce  for  Plain- 
tiff's Adultery. 
Duress: 

Answer,  Duress  by  Imprisonment; 

Answer,  Duress  by  Threats. 
Easements  : 

Answer,  Enjoyment  of  Easement  for 
Twenty  Years. 
Ejectment: 

Answer,  Denial  of  Title. 
Eminent  Domain: 

Answer,  by  Landowner  in  Condemna- 
tion Proceedings   (a,  b): 

Supplemental   Answer  in   Condemna- 
tion Proceedings. 
Estoppel : 

Answer,  Interposing  an  Estoppel; 

Answer  Setting  Up  Deed  as  Estop- 
pel; 

Answer,  Acquiescence  as  Estoppel. 
Executors  and  Administrators: 

Answer,  That  Executor  Benounced; 

Answer,    That    the    Estate    Is   Fully 
Administered     (Plene    Administra- 
vit). 
False  Imprisonment: 

Answer,  Justification  of  Arrest  Upon 
Suspicion  of  Felony; 

Answer,  Justification  by  Officer  of 
Arrest  on   Suspicion   of  Felony; 

Answer,  Justification  by    Officer    of 
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Arrest  Under  Criminal  Process; 

Answer,    Justification    by   Officer    of 
Arrest  Under  Civil  Process; 

Answer,  Justification  by  Officer  Un- 
der Order  of  Arrest; 

Answer,  Denial  of  Want  of  Probable 
Cause; 

Answer,  Denial  of  Arrest. 
Fraud  and  Deceit: 

Answer,  Denial  of  Scienter; 

Answer,  Denial  of  Falsity; 

Answer,  Denial  of  Fraud  in  Obtain- 
ing Deed. 
Frauds,  Statute  of: 

Answer,  Statute  of  Frauds;  as  to 
Leasing  or  Sale  of  Lands  (a),  (b); 

Answer,  Statute  of  Frauds;  as  to 
Special  Promise  To  Answer  for 
Default,  etc.,  of  Another; 

Answer,  Statute  of  Frauds;  as  to 
Agreement  Not  To  Be  Performed 
Within  a  Year; 

Answer,  Statute  of  Frauds,  as  to 
Agreement  in  Consideration  of 
Marriage;    ■ 

Answer,  Statute  of  Frauds,  as  to  Sale 
of  Personal  Property; 
Garnishment: 

Answer  by  Garnishee  Claiming  Ex- 
emption on  Behalf  of  Defendant; 

Answer  of  Garnishee,  Acceptance  of 
Order  To  Pay  to  Third  Party. 
General  Issue  and  General  Denial: 

Answer,  General  Denial  in  all  Alle- 
gations; 

Answer,  (General  Denial  of  One  of 
Several  Causes  of  Action; 

Answer,   General  Denial  as   to  Part 

•  of  the  Pleading; 

Answer,  General  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  a  Belief; 

Answer,  General  Denial  of  Knowl- 
edge or  Information,  Etc.,  by  Sev- 
eral Defendants  Answering  To- 
gether; 

Answer,  Denial    Etc.,  Explaining  Ig- 
norance. 
Guaranty: 

Answer,  Denial  of  Notice; 

Answer,  Denial  of  Plaintiff's  Per- 
formance; 

Denial  of  Plaintiff's  Performance, 
Departure  From  Guaranty; 

Answer  on  Guaranty,  Want  of  Priv- 
ity. 
Homestead  Ain>  Exemption: 

Answer  to  Affidavit  Setting  Up  Ex- 
emption. 
Illegality,  How  Pleaded: 

Answer,  Usury  by  Antedating  Se- 
curity; 
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Answer,   That   the   Contract   Is  For- 1 

eign  One,  Void  by  Law  of  Place; 
Answer,   That   Note   Was   Given    To 

Compound    Felony; 
Answer,     That     the     Contract     Was 

Cover  for  Wager; 
Answer,  That  Debt  Was  for  Money 

Lost  at  Play; 
Answer,     Note     for     Liqnors     Sold 

Without  License. 

Infants  : 

Answer  in  Abatement,  Infancy  of 
Plaintiff; 

General  Answer  of  Infant  or  Lunatic 
in  Foreclosure,  Partition,  etc.; 

Answer,  Infancy  of  Defendant  in 
Bar; 

Answer,  Infancy  and  Want  of  Dis- 
cretion as  to  Hired  Horse; 

Answer,  Batification  by  Infant  After 
Coming  of  Age. 

Information  and  Belief: 

Answer,  General  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  a  Belief   (a,  b); 

Answer,  General  Denial' on  Informa- 
tion, etc.,  by  Several  Defendants; 

Answer,  Specific  Denial  of  Knowl- 
edge, or  InforoLation  Sufficient. To 
Form  a  Belief; 

Answer,  Denial  of  Knowledge,  etc., 
Explaining  Ignorance. 

Inheritance  : 

Answer  by  Heir  or  Devisee,  Nothing 
by  Descent,  etc. 

Injuries  to  Persons: 

Answer,  Alleging  Failure  To  Use 
Proper   Care; 

Answer,  Failure  To  Observe  the  Ap- 
proach of  Train; 

Answer,  Claim  Satisfied  and  Dis- 
charged; 

Answer,  Setting  Up  "Act  of  God;" 

Answer,  Accord  and  Satisfaction  for 
Personal   Injury   by   Co-Defendant. 
Insane  Persons: 

Answer,  Insanity  of  Defendant. 

Answer  In   Equity  by  a  Lunatic   or 
Idiot,  etc. 
Insurance: 

Answer,  Existence  of  Liens; 

Answer,  Failure  To  Give  Notice  of 
Loss; 

Answer,  Denial  of  Policy; 

Answer,  Denial  of  Account  of  Loss; 

Answer,  Denial  of  Plaintiff's  Inter- 
est; 

Answer,  That  Plaintiff  Gave  in  a 
Fraudulent  Account  of  Loss; 

Answer,  Transfer  Without  Insurer's 
Consent; 


Answer,  Extra-hazardous  Bisk; 

Answer,   That   Policy  Was  Obtained 
by  Misrepresentations; 

Answer,  Denial  of  Loss. 
Judgments     and     Decrees,     Enforce- 
ment OF: 

Answer,  Invalidity  of  Foreign  Judg- 
ment; 

Answer,  Fraud  in  Eecovery  of  Judg- 
ment; 

Answer,      Invalidity      of     Judgment 
Against  Non-resident. 
Jurisdiction  : 

Answer,  No  Jurisdiction  of  the  Per- 


son; 


Answer,  No  Jurisdiction  of  the  Sub- 
ject; 

Answer  by  a  Consul,  No  Jurisdiction 
of  Person; 

Answer,  No  Jurisdiction  by  Domes- 
tie  Corporation  Sued  m  Local 
Court; 

Answer,  No  Jurisdiction  by  Foreign 
Corporation; 

Answer,  That  Court  of  United  States 
Possesses  Exclusive  Jurisdiction. 
Landlord  and  Tenant: 

Answer,  Surrender  of  the  Premises; 

Answer,  Tender  of  Bent  Upon  the 
Land; 

Answer,  Eviction; 

Answer,  Assignee's  Assignment  to 
Third  Person; 

Answer,  Denial  of  Use  and  Occupa- 
tion; 

Answer,  That  Landlord  Accepted  an 
Assignee  as  His  Tenant; 

Answer,  Denial  of  Hiring; 

Answer,  Denial  by  Assignee  of  Oc- 
cupation. 
Libel  and  Slander: 

Answer,  Justification  of  Charge  of 
Perjury; 

Answer,  Truth  of  Words; 

Answer,  Justification  and  Mitigation 
in   Publishing   Account   of   Arrest; 

Answer,  Justification  and  Denial  of 
Malice  in  Charge  of  Larceny; 

Answer,  Alleged  Libel  Was  Privi- 
leged  Communication; 

Answer,  Alleged  Slander  Was  Privi- 
leged Communication  to  Employer; 

Answer,  Alleged  Libel  Fair  Beport 
of  Public  Official  Proceedings; 

Answer,   Denial   of   Inducement. 
Limitation  of  Actions: 

Answer,  Statute  of  Limitations,  Did 
Not  Accrue; 

Answer,  Statute  of  Limitations,  Not 
Guilty  Within  Period; 

Answer,  Statute  of  Limitations  From 
Date  of  Bight  To  Make  Demand. 
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Malicious  Peoseoution: 
Answer,     Pleading     Justification    in 
Malicious  Prosecution. 

Mechanics'  Liens: 
Answer,    Denial    of   Plaintiff's    Sm- 

ployment; 
Answer,   That   Lien   Was  Not  i*^ied 

Within  Prescribed  Time. 

Mortgages: 

Answer,  Denial  of  Mortgage; 

Answer,  Denial  of  Having  Assumed 
Mortgage; 

Answer,  Defendant,  Having  Equity 
of  Redemption  in  Part  of  Prem- 
ises, Is  Entitled  To  Have  Kesidue 
Sold   First; 

Answer,  Non-Joinder  of  Owner  of 
Equity  of  Redemption. 

Nequgence: 
Answer,    Denial     of     Ownership     of 

Cause  of  Injury; 
Answer,     Denial     of    Ownership    of 

Plaintiff; 
Answer,  Plaintiff's  Own  Negligence, 

Falling  in  Hole. 

Nuisance  : 

Answer,  Denial  of  Nuisance; 
Answer,  Denial  of  Plaintiff's  Title; 
Denial  of  Act; 
Answer,  Alleging  Prescriptive  Right 

To  Maintain  Nuisance. 
Pasties  : 

Answer    in    Abatement,    Non-joinder 

of  Co-executor; 
Answer  in  Abatement,  Non-joinder  in 

Case  of  Indorsement; 
Answer  in  Abatement,  Non-joinder  of 

Other  Owners  in  Action    Relative 

to  Land; 
Answer  in  Abatement,  Non- joinder  of 

Partner  of  Defendants; 
Answer  in  Abatement,  Joint  Interest 

in  Plaintiff  and  Third  Person; 
Answer    in    Abatement,    Non-joinder 

of  Necessary  Defendant; 
Answer    in    Abatement,    Non-Joinder 

of  One  Party  to  Contract; 
Answer    in    Abatement,    Non-joinder 

of   Co-administrator; 
Answer    in    Abatement,    Non-joinder 

of  Tenant  in  Common  as  to  Part 

of  the  Goods. 
Partnership  : 
Answer,  Overdrawing  Done  by  Plain- 
tiff's Assent; 
Answer,   That   Term    of   Partnership 

Is  Not  Expired; 
Answer,   Denial  of  Partnership. 
Payment  : 
Answer,  Payment   (a),   (b); 
Answer,  Payment  in  Services; 


Answer,  Bill  Accepted  in  Payment, 
Where  Plaintiff  Has  Lost; 

Answer  That  Defendant  Accepted  a 
Bill  for  Part  of  the  Debt  Whieh 
Plaintiff  Has  Negotiated; 

Answer  That  Defendant  Ladorsed  a 
Bill  to  the  Plaintiff; 

Answer  That  Defendant  Gave  His 
Note  or  Acceptance; 

Answer  That  Plaintiff  Has  Taken 
Higher  Security  by  Bond; 

Answer  That  Plaintiff  Has  Taken 
Higher  Security  by  Judgment; 

Answer,  Plaintiff  Took  Mortgaged 
Property; 

Answer  Denying  the  Promise  as  to 
Part,  and  Pleading  Payment  as  to 
Residue; 

Answer  Reducing  Value  and  Plead- 
ing Payment. 
Performance: 

Answer,  That  Plaintiff  Failed  To 
Perform  His  Contract,  Which  Pre- 
vented Defendant's  Performing; 

Answer,  Denial  of  Plaintiff 's  Per- 
formance; 

Answer,  Traverse  of  Plaintiff's  Gen- 
eral Allegation  of  Performance; 

Answer,  Excuse  for  Non-perform- 
ance; 

Performance  by  Defendant  (a,  b). 
Principal  and  Agent: 

Answer,  Denial  of  Negligence  in 
Selling  Goods; 

Answer,  Denial  of  Negligence  in  Giv- 
ing Credit. 
Principal  and  Surety: 

Answer  by  Bail,  No  Execution; 

Answer,  by  Bail,  Death  of  Principal; 

Answer,  -That  Note  Was  Extended 
Without  Consent  of  Surety; 

Answer,    That   Signing   of   Note   by 
Surety  Was  on  Condition  That  Co- 
surety Sign. 
Release: 

Answer  Setting  up  Release; 

Supplemental    Answer,    Release    and 
Discharge  Since  Continuance. 
Replevin  : 

Answer,  Defendant  Part  Owner; 

Answer,  Title  in  Defendant  or  in 
Stranger; 

Answer,  Lien  for  Storage  on  freight; 

Answer,  Property  Distrained  Doing 
Damage; 

Answer,  Lien  for  Services; 

Answer,   Denial   of  Taking. 
Rescue  and  Escape: 

Answer,  Return  of  Debtor  After  Es- 
cape. 
Sales: 

Answer,   Denial   of   Sale; 
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Angwer,  Denial  Tliat  CTredit  Has  Ex- 
pired; 

Answer,  Alleging  Breach  as  to  Qual- 
ity; 

Answer,  Denial  of  PlaintiflP's  Title 
to  Goods  When  Sold; 

Answer,  Plaintiff  Agreed  To  Take 
Note  in  Part  Payment; 

Answer,  Sales  of  Personal  Property, 
Explaining  Contract  of  Sale,  and 
Alleging  Breach  as  to  Delivery; 

Answer,  f  enial  of  Necessaries; 

Answer,  Not  Necessaries. 

Set-Off,    Counterclaim    and    Begoup- 

SCENT: 

Answer,  Counterclaim  Against  Car- 
riers for  Negligence; 

Answer,  Set-Off  by  Executors; 

Answer,  Set-Off  in  Action  by  Execu- 
tors; 

Answer,  Defenses  and  Counterclaims, 
Pleaded  Together; 

Answer,  Set-Off,  General; 

Statement    Admitting    Counterclaim; 

Answer,  Recoupment  for  Breach  of 
Warranty. 

Special  Assessments: 

Answer,  Pleading  Exemption  of  l^rop- 
erty  From  Special  Assessment; 

Answer,  Pleading  Illegality  of  As- 
sessment. 

Specific  Performance: 

Answer,  Denial  of  Payment  or  Ten- 
der; 
Answer,  Denial  of  Part  Performance; 
Answer,  Denial  of  Delivery  of  Pos- 


session; 


Answer,  •  Denial    of    Beadiness    To 

Convey; 
Answer,  Denial  of  Title. 

Tender: 

Answer,  Tender  of  Payment; 

Answer,  Tender  as  to  Part,  and  Pay- 
ment as  to  Part; 

Answer,  Denial  of  Part,  and  Tender 
of  Besidue; 

Answer,    Demand    Before    <xr    After 
Plaintiff's  Tender. 
Trespass: 

Answer,  Denial  of  Breaking; 

Answer,   Denial   of  Taking; 

Answer,  Denial  of  Plaintiff's  Title; 

Answer,   Denial   of  Plaintiff's   Title, 
as  to  Part; 

Answer,  Denial  of  Plaintiff's  Posses- 
sion; 

Answer,  Denial  of  Bight  to  Posses- 
sion; 

Answer,  License; 

Answer,   Acts   Were  Not  Committed 
on  Land  Alleged; 


Answer,  G^ods  Were  Attached,  and 
Plaintiff  Fraudulent  Grantee. 
Trover  and  Conversion: 

Answer,  Denial  of  Bailment; 

Answer,  Denial  of  Detention; 

Answer,  Denial  of  Conversion; 

Answer,  Denial  of  Plaintiff's  Own- 
ership; 

Answer,  Denial  of  Assignment  of 
Cause  of  Action; 

Answer,  That  Plaintiff  Has  Lien  on 
Goods  by  Pledge. 

Trusts  and  Trustees: 

Answer  by  Trustee  That  He  Declines 

To  Act; 
Answer  by  Trustee  With  Denial  of 

Having  Acted; 
Answer,  Denial  of  Trusteeship. 
Statement    in     Answer    of     Trustee 

Acquiescence  of  Cestui  Qui  Trust; 

Usury: 
Answer,  Usury  in  Making  Note,  (a), 

(b); 

Answer,  Bill  Was  Given  To  Secure 
Performance  of  Usurious  Contract 
Between  Acceptor  and  Third  Per- 
son; 

Usury  in  Transfer  of  Accommoda- 
tion Note; 

Answer,  Usury  in  Loan. 

Warranty: 

Answer,  Denial  of  Bepresentations; 
Answer,  Denial  of  Warranty; 
Answer,  Breach  of  Warranty  in  Sale; 
Answer,  Denial  of  Breach. 

Waste: 
Answer,  Denial  of  Waste. 

L    Ctoneral  Forms. 

A.    General  Form  of  Ansiver. 

The  defendant,  John  Doe  (by  M.  N., 
his  attorney),  answering  the  complaint 
herein,  denies  (or,  if  the  defense  is  new 
matter,  alleges,  or,  if  the  new  matter 
be  available  as  a  counterclaim,  allege! 
for  a  counterclaim  thereto)  that,  etc. 

If  affirmative  relief  is  sought,  but 
not  otherwise,  add,  after  statement  of 
facts: 

Wherefore,  defendant  demands  (stat- 
ing what). 

(Signature.) 

(Verification,  if  the  complaint  is  ver- 
ified.)    2  Abb.  Forms  11. 

Note, — ^It  is  a  common  practice  to 
add  to  an  answer  not  asking  affirmative 
relief,  a  prayer  in  this  or  similar  form:. 
Wherefore  the  defendant  demands  judg- 
ment dismissing  the  complaint  (on  the 
merits)  with  costs. 
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B.  General  Farm  of  Answer  Where 

There  Are  Several  Defenses, 

The  defendant  (by  M.  N.,  his  attor- 
ney), answering  the  complaint  herein: 

First.  For  a  first  defense  to  the  first 
alleged  cause  of  action,  denies  (etc., 
generally  or  specifically). 

Second.  For  a  further  defense  to 
said  cause  of  action,  said  defendant 
alleges  (here  set  forth  the  facts  con- 
stituting it). 

Third.  For  a  further  defense  to  said 
first  cause  of  action,  said  defendant 
alleges  (here  set  forth  the  facts  con- 
stituting it,  except  that  if  any  of  them 
have  been  alleged  above,  an  express 
reference  to  those  allegations  will  suf- 
fice instead  of  a  repetition  of  them). 

Fourth.  For  a  counterclaim  to  the 
second  alleged  cause  of  action,  said  de- 
fendant alleges,  etc. 

Wherefore,  said  defendant  demands, 
etc.    2  Abb.  Forms  12. 

Note, — If  a  defense  be  intended  as  a 
''partial  defense"  it  is  essential  that 
it  be  so  stated,  and  it  must  be  ex- 
pressly stated  to  be  a  partial  defense 
to  the  entire  complaint  or  to  one  or 
more  separate  causes  of  action  therein 
set  forth. 

Note, — 2  ^TANDABD  Proc.  55,  56. 

C.  General  Form  of  Counterclaim, 
The  defendant    (naming   him,   if   he 

is  one  of  several,  answering  separ- 
ately), by  M.  N.,  his  attorney,  answer* 
ing  the  complaint  herein,  for  a  counter* 
claim  (to  the  first  cause  of  action) 
says: 

That     on     the     day     of 

-f    18—,    and    before    the    com* 


mencement  of  this  action,  the  plaintiff 
became,  and  still  is,  indebted  to  this 
defendant  upon  an  account  (etc.,  or 
otherwise,  stating  cause  of  action  at 
in  a  complaint). 

Wherefore,  etc.    2  Abb.  Forms  172. 

D.    Commencements, 

1.  Commencement    of    Answer    by 

Defendant    Appearing    in   Per^ 
son. 
The  defendant  T.  Z.,  in  person,  an- 
swering the  plaintiff's  complaint  here- 
in, alleges  (or,  denies):    2  Abb.  Forms 
13. 

2.  Commencement  of  Answer  by  a 

Defendant  Sued  by  a  Wrong 

Name, 
This  defendant,  Y.  Z.,  in  the  sum- 
mons and  complaint  in  this  action 
called  G.  E.,  answering  the  plaintiff's 
complaint  herein,  alleges  (or,  denies): 
2  Abb.  Forms  13. 


3.  Commencement    of   Answer,    by 

Infant, 
This  defendant,  an  infant  under  the 
age  of  twenty-one  years,  by  C.  D.,  his 
guardian,  answering  the  plaintiff's  com- 
plaint herein,  alleges  (or,  denies):  2 
Abb.  Forms  13. 

4.  Commencement  of  Answer  by  a 

Lunatic,  Etc, 
The  defendant,  Y.  Z.,  a  lunatic  (or, 
a  person  oi  unsound  mind,  or,  an  idiot, 
or,  an  habitual  drunkard),  by  M.  B., 
his  committee  and  guardian,  answering 
the  plaintiff 'a  complaint  herein,  alleges 
(or,  denies) :    2  Abb.  Forms  14. 

H.    Denials. 

A.    Answer,  General  Defiial  (a). 

The  defendant  answering  the  com- 
plaint herein  denies  each  and  every 
allegation  thereof.    2  Abb.  Forms  17. 

General  Denial  (6). 

The  defendant  answers  (or,  the  de- 
fendants answer,  or  if  only  part  of  the 
defendants  join,  the  defendants,  W.  X. 
and  Y.  Z.,  answer)  to  the  complaint: 
That  no  allegation  thereof  is  true. 
2  Abb.  Forms  17. 

Note, — 7  Standard  Proc.  36.  At 
common  law  affirmative  allegations  were 
denied  in  negative  -  form,  thus:   "And 

the   said   defendant,   by  > — ,    his 

attorney,  says  that  the  windows  of  the 
said  messuage  or  tenement  were  not 
in  any  part  thereof  ruinous,  or  in  de- 
cay, or  out  of  repair,"  etc.  This  is 
sufficient  and  proper  under  the  codes; 
but  the  profession  in  most  cases  have 
adopted  a  denial  of  the.  affirmative, 
thus:    "The    defendant    ,    by 


,   his  attorney,  answering  the 

complaint  herein,  denies  that  the  win- 
dows of  the  said  messuage  or  tene- 
ment were  in  any  part  thereof  ruinous, 
or  in  decay,  or  out  of  repair,"  etc.  Neg- 
ative allegations  at  common  law  were 
traversed  by  affirmative  allegations. 

The  negative  denials  following,  B— 
M,  may  be  changed  to  the  affirmative 
form  and  "denied." 

B.  Answer,   General   Denial   of   One 

of  Several  Causes  of  Action, 
The  defendant  answering  the  first 
cause  of  action  contained  in  the  com- 
plaint herein  denies  each  and  every 
allegation  of  the  complaint  respecting 
the  same.     2  Abb.  Forms  17. 

C.  Answer,  Denial  of  Deed  (a). 
Says    that    the   alleged    deed   is   not 

his  deed.    2  Abb.  Forms  39. 
Answer,  Denial  of  Deed  (b). 
That  the  defendant  (or,  the  plaintiff) 
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did  not  execute  sueh  deed  to  the  plain- 
tiif  (or,  the  defendant),  as  alleged. 
2  Abb.  Forms  39. 

Answer,  Denial  of  Deed  (c). 

That  the  defendant  (or,  the  plaintiff) 
did  not  contey  to  the  plaintiff  (or  de- 
fendant) the  possession  (or  the  equity 
of  redemption)  in  said  premises,  as  al 
leged.     2  Abb.  Forms  39. 

D.  Answer,  Denial  of  Conditional  De- 

livery. 
That  the  said  promissory  note  (or 
deed),  etc.,  was  not  executed  and  de- 
livered by  the  plaintiff  on  the  condition 
and  understanding  alleged,  but  was  de- 
livered by  him  absolutely  and  without 
condition.     2  Abb.  Forms  39. 

E.  Answer,  Denial  of  Covenant, 
That    he  did  not  covenant  or  agree 

with  the  plaintiff,  as  alleged.  2  Abb. 
Forms  103. 

F.  Answer,  Denial  of  Breach  of  CoV' 

enant. 
That  the  defendant  duly  performed 
said  covenant  (or  all  the  conditions  of 
said  contract)  on  his  part;  and  (here 
state  performance,  pursuing  the  words 
of  the  covenant,  if  it  be  in  the  affirm- 
ative; and  stating  particular  acts,  if 
it  be  in  the  alternative,  or  in  any  case, 
where  this  can  be  done  without  too 
great  prolixity).     2  Abb.  Forms  104. 

G.  Answer,    Denial    of    Breach    of 

Agreement. 

That  he  did  not  agree  with  the  plain- 
tiff, as  alleged.     2  Abb.  Forms  104. 

H.    Answer,  Denial  of  Contract, 

Says  that  he  never  promised  (or  war- 
ranted, or  agreed,  or  covenanted),  as 
alleged.     2  Abb.  Forms  39. 

I.    Answer,  Denial  of  Indebtedness. 

Denies  that  he  ever  was  indebted  as 
alleged.     2  Abb.  Forms  40. 

J.  Answer,  Denial  of  Indehtedness, 
Admitting  Part, 

Admits    that    he    owes    the    plaintiff 

dollars,  part   of  the   sum   ot 

dollars  demanded  in  the  com- 
plaint, and  consents  that  the  plaintiff 
have  judgment  therefor;  but  as  to  the 
residue  of  said  sum,  he  denies  that  he 
ever  was  so  indebted.  2  Abb.  Forms 
40. 

K.  Answer,  Denial  That  Money  Was 
Lent. 

That  the  plaintiff  did  not  lend  him 
the  money  mentioned  in  the  complaint, 
nor  any  part  thereof.    2  Abb.  Forms  61. 

L.  Answer,  Denial  That  Money  Was 
Beceived. 

That  he  has  not  received  the  money 


mentioned  in  the  complaint,  nor  any 
part  thereof.     2  Abb.  Forms  61. 

M.    Answer,    Denial   of   Bequest     To 
Pay,  Etc. 

I,  That  he  never  requested  the 
plaintiff  to  pay  any  money  to  said 
(naming  the  person  to  whom,  or  object 
for  which,  payment  is  alleged  to  have 
been  made). 

(II.  That  he  never  promised  to  pay 
any  money  to  the  plaintiff  on  account 
of  any  money  paid  to  the  said  M.  N.) 
2  Abb.  Forms  61. 

N.    Answer,  Denial  of  Loss  hy  Com- 
mon  Carrier, 

That   the   said   goods  were   not   lost 

to  said  -! through  any  negligence 

or  misbehavior  of  the  defendants,  and 
they  Aave  no  knowledge  or  information 
sufficient  to  form  a  belief  whether  the 
said  goods  were  ever  lost  to  said 
.     2  Abb.  Forms  110. 

Note, — The  use  of  this  form  will  de- 
pend upon  whether  negligence  or  misbe- 
havior of  the  carrier  is  alleged  in  the 
complaint,  defendant's  liability  not 
being  based  necessarily  upon  the  pres- 
ence of  either  of  these  facts. 

0.  Answer,    Denial    of    Delivery    of 

Goods  to  Common  Carrier. 

That   said never   delivered 

to  them  the  goods  mentioned  in  said 
complaint,  and  they  never  received  the 
same.     2  Abb.  Forms  109. 

Note. — See  note  to  II,  A. 

P.  Answer,  Denial  of  Employment  as 
Common  Carrier. 

That  they  never  undertook  or  agreed 
to    safely    carry     the     said-    goods     to 

,  or  to  deliver  them   there  to 

,  and  that  said never 

paid  them  any  reward  for  any  such 
service.     2  Abb.  Forms  109. 

Note. — See  note  to  II,  A. 

Q.     Answer,   Not  a   Common  Carrier, 
That  he  is  not,  and  was  not  at  the 

time    mentioned    in    the    complaint,     a 

common  carrier.     2  Abb.  Forms  109. 
Note. — This  is  substantially  the  form 

set  forth  in  Beach  v.  Berdell,  2  Duer 

(N.  Y.)  327. 

B.    Answer,  Denial  of  Bailment. 

1.  That  said  (subject  of  bailment) 
was  not  the  property  of  said  (alleged 
bailor),  and  it  was  not  deposited  with 
the  defendant  by  him  or  his  agents. 

II.  That  the  same  was  the  property 
of  one  M.  N.,  to  whom  the  possession 
of  it  belonged  when  this  action  was 
brought. 
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m.  That  before  the  commencement 
of  this  action  the  defendant  had,  on 
the  demand  of  said  M.  N.,  the  true 
owner,  delivered  the  same  to  him.  2 
Abb.  Forms  109. 

HL    New  Matter. 

A.  Answer,  That  Defendant  is  a 
Bona  Fide  Furchaser  Without 
Notice. 


L    That   on   the 


day    of 

f  18 — ,  M.  N.,  was,  or  pretended 

to  be,  the  owner  in  fee  simple  of  the 
lands  and  premises  described  in  the 
complaint,  free  from  all  incumbrances; 
and  he  then  was  in  the  actual  posses- 
sion thereof. 

n.  That  the  defendant,  believing 
such  to  be  the  fact,  on  that  day  agreed 
with  him  for  the  purchase  the/eof  in 

fee  simple,  for  the  price  of  

dollars;'  whereupon  the  said  M.  N.  con- 
veyed the  said  premises  to  this  defend- 
ant, by  his  deed,  dated  on  the 

day  of ,  which  deed  contained 

a  covenant  on  the  part  of  said  M.  N. 
that  he  was  absolutely  seized  of  said 
premises,  and  that  the  same  were  free 
from  all  incumbrances. 

III.  That  said  sum  of dol- 
lars was  actually  paid  by  this  defend- 
ant to  said  M.  N.  (at  the  time  of  the 
date  of  said  deed). 

IV.  That  this  defendant  had  not, 
at  or  before  the  time  of  the  said  con- 
veyance, or  of  the  said  payment  of  the 
purchase  money,  any  notice  whatso- 
ever, either  express  or  implied,  of  the 

said  (annuity  of dollars),  now 

claimed  by.  the  plaintiff,  or  of  any 
other  incumbrance  whatsoever  that  af- 
fected the  said  premises.  2  Abb. 
Forms  167.  * 

Note. — It  would  be  better  to  state 
definitely  in  II  that  the  defendant  be- 
lieved M.  N.  to  be  the  owner  in  fee 
simple. 

B.    Answer,  That  the  Delivery  Was  in 
Escrow, 

I.  That  he  gave  said  deed  (or  other 
writing)  to  secure  the  repayment  of 
dollars,  then  lent  by  the  plain- 
tiff to  one  M.  N.,  and  that  he  delivered 
said  deed,  not  to  the  plaintiff  or  his 
agent,  but  to  one  O.  P.  as  an  escrow, 
to  be  kept  by  him  upon  condition  that 

if  the  said  M.  N.  should  within 

months  secure  the  repayment  of  said 
sum   of  money  to   the   plaintiff  by   a 

mortgage  upon  his  freehold  at ; 

that  then  the  said  deed  should  be  im- 


mediately discharged  and  annulled,  and 
returned  to  the  defendant^  and  that 
only  in  case  of  default  of  the  said  M. 
N.  so  securing  the  repayment  of  the 
said  sum,  should  the  said  deed  of  the 
defendant  stand  in  force. 

II.     That    within    the   time    agreed, 

and  on  the  day  of , 

18 — ,  said  M.  N.  did  secure  the  repay- 
ment of  the  said  sum  to  the  plaintiff 
by  a  mortgage  upon  said  freehold, 
which  the  plaintiff  then  and  there  ac- 
cepted as  such  security;  whereby  the 
deed  of  the  defendant  so  delivered  in 
escrow  became  void.    2  Abb.  Forms  40. 

C.  Answer,  Coverture  of  the  Defend- 

ant, 

That  at  the  time  of  the  making  of 
the  supposed  (contract)  alleged  in  the 
complaint,  this  defendant  was  (and  still 
is)  the  wife  of  one  M.  N.  2  Abb. 
Forms  40. 

D.  Answer,  Rescission  of  Contract, 

That  after  the  contract  alleged  in 
the  complaint,  and  before  any  breach 
thereof,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  that 
the  said  contract  should  be  waived, 
abandoned,  and  rescinded;  and  they 
then  waived,  abandoned,  and  rescinded 
the  same  accordingly.  2  Abb.  Forms 
56. 

Note, — ^Date  of  rescission  might  be 
inserted. 

E.  Answer,  Accounting  and  Payment, 
That     on     the     day     of 


,  18 — ,  this  defendant  account* 

ed  with  and  paid  over  to  the  plaintiff 
all  moneys  received  by  this  defendant, 
up  to  that  day,  as  such  agent  of  the 
plaintiff.     2  Abb.  Forms  62. 

Note. — Or,  fully  accounted  with 
plaintiff  concerning  all  matters  alleged 
in  the  complaint,  etc. 

F.    Answer  of  Former  Judgment. 

That     on     the     day     of 

,  18 — ,  at in  an  action 


brought  in  the 


court  (or  be- 


fore M.  N.,  a  justice  of  the  peace  in 

and  for ),  by against 

-,  for  the  same  cause  of  action 


as  that  set  forth  in  the  complaint  here- 
in,  said  recovered  judgment 

duly  given,   upon   the   merits   thereof, 

against   said   ,    for  ■ 

dollars  (or  state  other  relief  adjudged). 
2  Abb.  Forms  33. 

Note. — If  parties  are  not  the  same 
their  privity  must  be  alleged. 
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6.  Answer  by  Common  Carrier  Thai 
the  Damage  Wae  by  Plaintiff's 
Fault. 

I.  That  the  goods  mentioned  in  the 
eomplaint,  called ,  were  a  cor- 
rosive and  destructive  substance,  rot* 
ting  casks  and  cask-hoops,  and  other 
substances  in  contact  with  it,  which 
the  plaintiffs  knew,  but  which  the  de- 
fendant did  not  know,  and  could  not 
reasonablj  be  expected  to  know. 

n.  That  the  plaintiffs  did  not  inform 
the  defendant  of  the  destructive  nature 
of  the  goods,  and  negligently  delivered 
the  same  to  the  defendant  in  bulk,  and 
thereby  induced  the  defendant  to  be- 
lieve that  the  same  might  be  placed 
in  contact  with  casks,  cask-hoops,  and 
other  substances,  safely;  and  they  in 
consequence  stowed  the  same  among 
,  whereby  the  injury  com- 
plained of  was  caused,  and  not  other' 
wise.    2  Abb.  Forms  110. 

Note. — As  to  sufficiency  of  this  form 
see  Hutchinson  v.  Guion,  28  L.  J.  (N. 
S.)   C.  P.  63. 

H.  Answer  by  Common  Carrier  That 
the  Goods  Were  Lost  by  Bish 
Excluded  by  Contract. 

L  That  the  merchandise  mentioned 
in  the  complaint  was  delivered  by  the 
plaintiffs  to  the  defendants,  and  by 
them  received  on  board  the  steamer 
Lexington,  under  and  in  pursuance  of 
a  special  contract  made  between  them 
for  the  transportation  of  the  same  from 
New  York  to  Stonington,  of  which  the 
following  is  a  copy:  (Copy  of  the 
contract.) 

n.  That  while  the  merchandise  was 
well  and  properly  stowed  on  board  the 
steamboat,  and  being  carried  pursuant 
to  the  contract,  and  without  any  care- 
lessness or  misconduct  of  defendants 
or  their  servants,  or  any  defect  of  the 
boat  or  its  equipments,  the  boat,  by 
mere  casualty  and  accident,  took  fire, 
and  was  consumed,  with  its  cargo,  in* 
eluding  the  merchandise  of  the  plain- 
tiffs; and  thereby,  by  accident  and  cas* 
ualty  of  fire,  and  not   by  any  negli- 

SeneCy  misconduct  or  default  of  the 
efendants,  the  merchandise  was  not 
delivered  at'  Stonington,  and  became 
lost  to  the  plaintiffs.  2  Abb.  Forms 
111. 

Note. — Substance  of  form  is  approved 
in  Dorr  v.  New  Jersey  S.  N.  Co.,  11 
K  Y.  485. 

AN8WEES    IN    EQUITY.— JSee  Bills 
ANp  Answers. 


APPEAL  BONDS. 

For  other  forms,  see  2  Standasd 
Proc.  98. 

CROSS^BEFEBENCES : 

ADlCIRUiTT: 

Bond  to  the  Clerk  for  Costs; 

Bond  on  Appeal. 
Appeals  : 

Bond  on  Appeal. 
Wbit  of  Erbob: 

Bond  in  Error. 
Complaint  on  Undertaking  for  Costs  of 
Appeal. 

I.  That   on   the day    of 

,    18 — ,    judgment     was     duly 

given  at  (a  general  term  of  this  court, 

or  by  the court)  in  favor  of 

the  above  named  plaintiffs,  against  one 

M.  N.  for  the  sum  of dollars; 

and   that    on     the    day    of 

,  18 — ,  the  said  M.  N.  appealed 

to  the  (court  of  appeals)  from  the  said 
judgment. 

II.  That  upon  said  appeal,  the 
defendants  duly  made  and  filed  with 
the  clerk  of  said  court,  for  the  use  of 
these  plaintiffs,  their  written  undertak- 
ing and  justification  therein,  of  which 
the  following  is  a  copy:  (copy  of  under- 
taking) . 

m.     That  by  an  order  of  the  said 

(appellate  court),  made  on  the 

day   of ,   18 — ,   the  judgment 

appealed  from  was  in  all  respects  af- 
firmed, and  the  sum  of  dol- 
lars, costs  and  damages  on  the  appeal, 
was  awarded  against  the  appellant,  but 
that  no  part  of  the  same  has  been  paid. 
1  Abb.  Forms  330. 
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For    other    forms,    see     2     Standard 
Pboc.  221,  294,  295,  314,  372,  373. 

CR0SS-EEFEBENCE8:     • 

Admiralty: 

Decree  of  District  Court,  After  Be- 
mittitur  From  Supreme  Court; 

Notice  of  Appeal  to  Circuit  Court 
of  Appeals; 

Appeal  From  District  Court  to  Su- 
preme Court; 

Citation  on  Appeal; 

Bond  on  Appeal; 

Bond  to  the  Clerk  for  Costs; 

Affidavit  of  Service  of  Citation  and 
Appeal ; 

Notice  of  Appearance; 


Return   From   District   Court  to   Su- 
preme Court.  ' 
Bills  of  Exceptions: 

Defendant's  Bill   of    Exceptions    to 
Charge  to  Jury; 

Indorsement   on  Bill   of  Exceptions; 

Plaintiff's    Bill     of    Exceptions     to 
Charge  to  Jury^ 

Bill   of   Exceptions   to  Decision   Ad- 
mitting Evidence; 

Bill   of   Exceptions   to   Decision   Re- 
jecting Evidence; 

Bill    of    Exceptions     Setting     Forth 
Pleadings; 

Bill  of  Exceptions  Prepared  for  Set- 
tlement; 

Bills    of    Exception    Under    Florida 
Rules   ; 

Amendments  to  Bill  of  Exceptions; 

Notice  of  Settlement  of  Bill  of  Ex- 
ceptions ; 

Judge's   Certificate   to   Bill    of    Ex- 
ceptions. 
Case  on  Appeal: 

Case     Containing    Exceptions    Upon 
Trial  by  Jury; 

Case  Containing  Exceptions  on  Trial 
by  Court  or  Referee; 

Amendments  Proposed  to  Case,  Etc.; 

Notice  of  Settlement  of  Case,  Etc.; 

Indorsement  on  Case  or  Bill  of  Ex- 
ceptions; 

Case; 

Order  for  Time  To  Prepare  Case  or 
Exceptions,  With  Stay; 

Case  Setting  Out  Evidence; 

Certificate  of  Judge  to  Case; 

Transcript  of  Record  Under  Florida 
Rules; 

Caption  of  Transcript,  Texas  Rules; 

Caption     and     Commencement,     etc. 
(Nebraska) ; 

Certificate  of  Clerk   (California); 

Certificate  of  Justice  of  Peace,  etc. 
(Mississippi). 
Cebtiobari  : 

Certiorari   on  Allegation   of  Diminu- 
tion. 
Eminent  Domain: 

Notice  of  Appeal  From   Assessment 
by  Commissioners; 

Appeal  From  Order  of  Board  of  Al- 
dermen. 
Findings  and  Conclusions: 

Notice  of  Exceptions  to  Finding  of 
Pact; 

Notice  of  Exceptions  to  Findings  of 
Court  or  Referee. 
Judgments  and  Dscrebs,  Enfobcbment 

OP: 

Fieri  Facias  After  Non  Pros,  or  Af- 
firmation in  Supreme  Court. 
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Mandate: 

Mandate,     United     States     Supreme 
Court  to  State  Court; 

Mandate,    Appellate    Court   to   Com- 
mon Pleas; 

Mandate    From    United     States     Su- 
preme Court  to  District  Court; 

Mandate  of  State  Supreme  Court. 
BEMimrua: 

Remittitur  Prom  Appellate  Court; 

Bemitiitur    Prom     Appellate     Court, 
With  Costs; 

Bemittitur    Prom    Appellate    Court, 
With  Costs  and  Damages. 
Stay  of  Pbogxedinos: 

Order   To  Stay   Proceedings  on  Ap- 
peal   Prom    Decision     of     Cireoit 
Judge. 
Writ  of  Ebbob: 

Writ  of  Error  to  Trial  Court  Prom 
Supreme   Court; 

Notice  of  Issuing  Writ  of  Error. 

I.  Notice  of  Judgment*  To  Limit  Time. 
Take  notice  that  judgment  was  en- 
tered in  this  action,  in  favor  of  the 
(plaintiff)  for  ( dollars,  dam- 
ages  and   costs),  in  the  office   of  the 

clerk    of   the    county   of (or 

the     clerk     of     this     court),     ou     the 

day  of  ,   IS—   (and 

affirming  the  judgment  theretofore  re- 
covered herein  by  said  plaintiff).  2 
Abb.  Forms  636. 

n.    Taking  Appeals. 

A.  Application  for  AppedL 

The  United  States,  by  B.  P.  Norton, 
its  solicitor,  *  makes  application  to  the 
honorable  court  of  claims  for  an  appeal 
of  the  case  of  Theodore  Adams  v. 
The  United  States,  to  the  supreme 
court  of  the  United  States. 

E.  P.  Norton, 
Solicitor  for  the  United  States. 

United  States  v,  Adams,  6  Wall.  (U. 
8.)   101,  18  L.  ed.  792. 

B.  Petition  for  Appeal. 

"Four  petitioner,  James  T.  Shields, 
Jr.,  suing  as  receiver  of  the  Morris* 
town  and  Cumberland  Gap  Railroad 
Company,  respectfully  represents  that 
there  is  manifest  error  committed,  to 
the  injury  of  the  petitioner,  by  the 
final  decree  pronounced  in  this  cause 
on  the  31st  day  of  January,  1894,  and 
by  the  interlocutory  orders  and  de- 
erees  theretofore   pronounced   in   these 

y  in  and  by  which  said  inter* 

locutory  ordera  and  -  final  decrees  this 
court  assumed  and  asserted  jurisdiction 
of  the  property  and  effects  belonging 


to  and  constituting  the  estate  of  the 
defendant  Morristown  and  Cumberland 
Gap  Bailroad  Company  as  against  the 
lawful  custody  and  possession  of  this 
petitioner  under  orders  and  decrees 
theretofore  pronounced  by  the  chancery 
court  of  Hamblen  county,  Tennessee, 
in  the  cause  pending  in  said  chancery 
court  entitled  'Thomas  B.  Crosby  et 
al  V,  Morristown  and  Cumberland 
Gap  Railroad  Company,  et  al.,' 
under  jurisdiction  theretofore  law- 
fully exercised  and  assumed,  said  chan- 
cery court  being  a  court  of  equity  of 
concurrent  jurisdiction  with  this  court, 
and  which  said  chancery  court  of  Ham- 
blen county,  Tennessee,  was  thereby 
ousted  of  the  lawful  jurisdiction,  and 
this  petitioner,  as  such  receiver,  be- 
came deprived  of  the  lawful  custodj 
of  the  property  and  estate  of  said 
Morristown  and  Cumberland  Gap  Rail- 
road Company,  the  subject-matter  of 
controversy  in  the  cause  then  and  there 
pending  in  said  court. 

''Wherefore  petitioner,  James  T. 
Shields*  Jr.,  receiver,  etc.,  considering 
himself  aggrieved,  prays  an  order 
granting  an  appeal  from  said  final  de- 
cree and  interlocutory  orders,  taking 
and  exercising  jurisdiction  as  afore- 
said, to  the  supreme  court  of  the 
United  States,  as  authorized  by  section 
-5  of  the  act  of  congress  of  the  United 
States,  approved  March  3,  1891,  and 
petitioner  herewith  filed  his  bond  in 
the  penal  sum  of  five  hundred  dollars, 
which  bond  is  approved  by  the  Hon- 
orable D.  M.  Key,  one  of  the  judges 
of  this  court."  Shields  v.  Coleman, 
157  U.  S.  168,  15  Sup.  Ct.  570,  39  L. 
ed.  660. 

Note, — ^In  many  jurisdictions  the 
"reasons"  or  "assignments  of  error" 
must  be  stated  in  the  petition,  as  in- 
dicated above. 

The  general  rule  that  an  appeal  must 
be  taken  in  the  name  of  all  parties 
against  whom  the  judgment  is  ren- 
dered must  be  observed,  unless  there 
be  an  exception  under  the  procedure 
in  the  jurisdiction  where  the  form  is 
to  be  used,  and  the  use  of  the  article 
In  2  Standard  Pboc.  106  in  connection 
with  the  preparation  of  the  necessary 
papers  is  particularly  advisable. 

C.     Order  Granting  Appeal  (a). 

"Upon  consideration  of  the  petition 
for  appeal  to  the  supreme  court  of  the 
United  States  filed  herein  by  James  T 
Shields,  Jr.,  as  receiver  of  the  M.  &  C. 
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O.  B.  B.  Co.,  under  appointment  by 
the  chancery  court  of  Hamblen  county, 
Tennessee,  it  is  ordered  that  said  ap 
peal  be  granted,  bond  therefor  in  the 
penalty  of  ^y^  hundred  dollars  having 
been  executed  and  approved  by  the 
court."  Shields  v.  Coleman,  157  U.  & 
168,  15  Sup.  Ct.  570,  39  L.  ed.  660. 

Order  Allowing  Appeal  (6). — "Upon 
consideration  of  the  petition  for  appeal 
to  the  Supreme  Court  of  the  United 
States  filed  herein  by  James  T.  Shields, 
Jr.,  as  receiver  of  the  M.  &  C.  G.  B.  B. 
Co.  under  the  appointment  by  the 
chancery  court  of  Hamblen  county, 
Tennessee,  it  is  ordered  that  said  ap- 
peal be  granted,  bond  therefor  in  the 
penalty  of  t^e  hundred  dollars  having 
been  executed  and  approved  by  the 
court. 

''It  is  further  ordered  that  the  pe- 
titioner for  supersedeas  be  deniea. 

"This  appeal  is  granted  solely  upon 
the  question  of  jurisdiction,  and  un- 
less counsel  shall  agree  by  stipulation, 
filed  with  the  clerk,  in  respect  to  the 
portions  of  the  record  to  be  tran- 
scribed and  filed  in  said  United  States 
Supreme  Court  under  said  appeal  as 
prayed  and  granted,  the  appellant  has 
leave  to  present  the  record  to  the  court 
on  Saturday,  the  29th  day  of  July, 
inst.,  for  the  determination  of  what 
portion  of  the  record  shall  be  certified 
to  said  Supreme  Court  under  said  ap- 
peal." Shields  r.  Coleman,  157  U.  o. 
168,  15  Sup.  Ct.  570,  39  L.  ed.  660. 

Order  A  llowing  Appeal  (c) . — '  *  On  mo- 
tion of  Boselius  &  Philips  and  Horner 
&  Benedict,  of  counsel  for  Wm.  Stack- 
house,  Sarah  F.  Brooks,  widow  in  com- 
munity of  Haywood  Stackhouse,  de- 
ceased and  natural  tutrix  of  her  minor 
children,  Herbert,  Maude,  Blanche  and 
Mabel  Stackhouse,  and  Lilla  Stack- 
house,  wife  of  J.  W.  Bryant,  duly 
authorized  and  assisted  by  her  hus- 
band, and  the  legal  heirs  of  James  P. 
Waters,  deceased,  to- wit:  Henrietta  A. 
Waters,  wife  of  William  Stackhouse, 
and  by  her  husband  duly  assisted  and 
authorized  Mrs.  Widow  Mary  Upton, 
widow  of  Wheelock  S.  Upton,  deceased, 
and  William  H.  Waters,  and  on  sug- 
gesting to  the , court  that  said  appear- 
ers  and  movers  have  been  informed 
and  believe  that  there  is  error  to  their 
prejudice  in  the  final  judgment  ren- 
dered in  the  above  entitled  case  by 
this  honorable  court,  on  the  20th  of 
February,  1872,  and  that  they  are  de- 
sirous  of  appealing  suspensively  from 


the  same  to  the  supreme  court  of  the 
state  of  Louisiana,  and  on  showing 
that  the  clerk  requires  time  till  the 
third  Monday  of  April  next  to  make 
the  transcript  of  appeal,  it  is  ordered 
that  a  suspensive  appeal  be  accorded 
to  said  appearers  and  movers  from  said 
final  judgment  to  the  supreme  court 
of  Louisiana,  the  same  to  be  there!?* 
returnable  on  the  third  Monday  of 
April,  1872,  upon  said  appearers  giv- 
ing bond  and  security  conditioned  ac- 
cording to  law  in  the  sum  of  $30,000. ' ' 
Montgomery  v.  Sawyer,  100  U.  S^  571, 
25  L.  ed.  692. 

Order  Allowing  Appeal  (d). — ^"And 
now  comes  appellant,  and  prays  an  ap- 
peal in  this  cause  to  the  supreme 
court  of  the  state  of  Illinois;  and  it 
is  ordered  by  the  undersigned,  judges 
of  said  court,  t^iat  an  appeal  be  al- 
lowed on  the  complainant  giving  bond, 
with  approved  security, — ^bond  in  the 
sum  of  $300,  security  to  be  approved 
by  the  clerk  of  this  court. 

In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  this  19th 
day  of  September,  A.  D.  1889. 

.  Jesse  J.  Phillips,  J.,   (seal.) 
Owen  T.  Beeves,  P.  J.,  (seal.)" 

Indiana  ft  I.  S.  B.  Co.  v,  Sampson, 
132  111.  527,  24  N.  E.  609. 

Order  Allotnng  Appeal  (e). — ^"And 
the  complainant  prays  an  appeal  from 
the  foregoing  decree,  which  appeal  is 
by  the  court  hereby  allowed,  and  the 
penalty  of  the  appeal  bond,  if  the 
same  is  to  operate  as  a  supersedeas,  is 

fixed   at  dollars,  but  if  the 

same  is  not  to  operate  as  a  super- 
sedeas, then  the  penalty  of  the  appeal 

bond    is   fixed    at   dollars.'' 

Badford  v,  Folsom,  123  U.  8.  725,  8 
Sup.  Ct.  334,  31  L.  ed.  292. 

Note, — Where  the  statute  permits  an 
appeal  and  prescribes  no  method,  it  is 
taken  by  a  motion.  If  not  taken  in 
open  court  during  the  term,  a  citation 
signed  by  the  judge  of  the  trial  court 
or  a  judge  of  the  appellate  court  must 
be  served.  Brown  v.  McConnell,  124 
U.  S.  489,  8  Sup.  Ct.  559,  31  L.  ed.  405. 

For  form  of  citation,  see  Admiralty, 
XIX,  C,  in  this  volume. 

In  many  code  states  the  method  of 
taking  appeal  is  by  serving  a  notice 
on  the  party  and  on  the  clerk,  which 
appeal  is  perfected  by  filing  the' re- 
quired undertaking. 

D.    Notice  of  Appeal  (a). 

Take  notice   that   the   plaintiff   (or 
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defendant),  and  if  only  a  part  of  sev- 
eral co-parties  appeal,  designate  the 
appellants  by  name)  appeals  *  to  the 
eourt  of  appeals  from  the.  judgment 
(or  order)  of  the  general  term  of  the 
*— —  eonrt  in  this  action,  entered 

on  the day  of ,  18 — , 

affirming  (or  reversing)  the  judgment 
(or  order)   of  the  special  term   (or  of 

the   court),*  entered    on    the 

— —  day  of f  18 — 


(Address  to  the  adverse  party,  or 
bis  attorney,  and  to  the  clerk  of  the 
eourt  below.)     2  Abb.  Forms  636. 

Notice  of  Appeal  (5).— "To  the 
above  nUmed  plaintiff,  Louis  Dietrich, 
and  to  Messrs.  Luce  &  Luce,  attorneys 
for  plaintiff: 

"You  will  take  notice  that  the  Com- 
mercial National  Bank  of  Cleveland, 
hereby  appeals  to  the  supreme  eourt  of 
the  state  of  Montana  from  the  order 
and  judgment  of  the  above  entitled 
district  court  in  refusing  to  entertain 
the  demurrer  filed  in  said  cause  by  said 
bank,  and  in  overruling  the  same  and 
entering  judgment  for  plaintiff  in  said 
cause,  and  from  the  order  refusing  to 
open  up  said  judgment,  and  in  refusing 
to  allow  the  said  Commercial  National 
Bank  to  file  its  petition  in  interven-. 
tion,  and  make  a  defense  to  said  ac- 
tion of  plaintiff,  and  to  the  whole  of 
said  orders  and  judgment,  and  to  each 
of  them,  and  the  said  Commercial  Na- 
tional Bank  objects,  and  from  the 
same,  and  each  of  them,  this  appeal 
is  prosecuted  this  January  30th,  1893. 
L.  M.  Outhbert  and  B.  B.  Smith, 

"Attorneys  for  Commercial  National 
Bank  of  Cleveland." 

Dietrich  I7.  Steam  Dredge,  14  Mont. 
261,  36  Pac.  81. 

Note. — If  the  appeal  is  also  from  the 
order  denying  a  motion  for  a  new 
trial,  the  notice  of  appeal  should  so 
state. 

E.    Notice  of  Appeal  From  a  Justice '» 
Court. 
County  of  .     In  the  justice's 

court,   before  J.  L.,  esq.,  justice^  of 

the  peace  for  the  town  of • — , 

(Title  of  the  cause.) 

(As  in  preceding  form  (a)  to  *.)  To  the 

county  court  of  the  county  of , 

from  the  judgment  rendered  herein  on 

the ■■ day  of ,  18 — ,  in 

favor  of  the for dol- 
lars, damages  and  costs;  and  demands 
that  the  same  be  altogether  reversed 


(or  be  modified,  stating  precisely  in 
what  respects),  upon  the  following 
grounds  (designating  them,  e.  g.,  thus): 

I.  That  the  testimony  of  M.  N.,  a 
witness  offered  on  behalf  of  the  de* 
fendant,  was  erroneously  excluded. 

n.  That  testimony  was  erroneously 
admitted  on  behalf  of  the  plaintiff,  to 
show  the  value  of  the  plaintiff's  serv- 
ices. 

m.  That  the  justice  erroneously 
refused  to  nonsuit  the  plaintiff. 

(Address  to  the  respondent  in  person 
and  to  the  justice.)     2  Abb.  Forms  637. 

m.    Perfecting  Appeals. 

A.    Bond  on  Appeal, 
I     Know  all  men  by  these  presents,  that 
we,  A.  B.,  of ,  the  party  ap- 
pealing, J.  D.,  of  ,  and  B.  P., 

of y  are  held  and  firmly  bound 


unto  C.  D.,  of 


(the  successful 


party)  in  the  sum  of  two  hundred  dol- 
lars, lawful  money,  etc.  (penal  part  in 
the  usual  form). 

Whereas  (the  above  bounden)  A.  B. 
has  appealed  from  the  decision  of 
(John  W.  Edmonds),  esquire,  circuit 
judge  of  the  (first)  circuit,  on  a  case 
(or  bill  of  exceptions,  etc.),  made  and 
settled  in  a  cause  pending  in  the  su- 
preme court  of  judicature  of  the  people 
of  this  state,  wherein  the  said  A.  R 
is  plaintiff,  and  th^  said  C.  D.  is  de- 
fendant; now  the  condition  of  this  ob- 
ligation is  such  that  if  the  said  A.  R 
6^11  pay  all  such  costs  as  shall  accrue 
and  be  adjudged  against  him  upon  such 
appeal,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  the  presence 
of  (subscribing  witnesses). 

(Endorsed.)     Approved.     (Date.) 
J.  W.  Edmonds,  circuit  judge. 

Burr.  App.  44,  §83. 

B.     Undertaking    for   Costs    Only   on 
Appeal, 

Whereas,   on   the day    of 

,  18 — y  the  (plaintiff)  recov- 
ered judgment  against  the  (defendant) 
iji  the court,  for dol- 
lars (or  for  recovery  of  possession  of 
certain  personal  property,  or  otherwise 
as  the  case  may  be). 

And  whereas,  the  appellant  intends 
to  appeal  from  the  said  judgment  to 
the  court  of  appeals  (or  to  the  supreme 
court). 

Now,  therefore,  we,  A.  B.,  of  the 
village    of ,   and    county    of 
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(or  of  No. 


street,  in  the  city  of ,  county 

of  ),  merchant,  and  C.  D.,  of 


the   village    of 


,    county    of 
,^  physician,  and  E.  F.,  of  the 


-,  county  of 


village  of  ,  , 

merchant,  undertake,  pursuant  to  the 
statute,*  that  the  said  appellant  shall 
pay  all  costs  and  damages  that  may  be 
awarded  against  him  on  such  appeal, 
not  exceeding  two  hundred  and  fifty 
dollars.    2  Abb.  Forms  638. 

C.    Justifieation,    Sej^arate    Affidavits 
of  Sureties. 

A.  B.,  one  of  the  subscribers  to  the 
foregoing  undertaking,  being  duly 
sworn,  says  that  he  is  a  resident  and 
house  (or  free)  holder  within  this  state, 
and  is  worth  the  sum  of   (double  the 

sum  specified  in  undertaking) 

hundred  dollars,  over  and  above  all  his 
debts  and  liabilities,  and  exclusive  ol 
property  by  law  exempt  from  execu- 
tion. 

C.  D.,  one  of  the  subscribers,  etc. 
(continuing  as  above).  2  Abb.  Forms 
282. 

D.  Acknowledgment  of   Undertaking. 

I  certify  that  on  this  day 

of  : — ,   18—    A.   B.,   C.   D.   and 

E.  F.,  above  named,  to  me  known  to  be 
the  persons  described  in  and  who  exe- 
cuted the  above,  personally  appeared 
before  me,  and  severally  acknowledged 
that  they  executed  the  above  undertak- 
ing as  their  own  free  act,  for  the  uses 
and  purposes  therein  mentioned.  2 
Abb.  Forms  282. 

E.  Proof  "by  Witness  of  Signing  of 

Undertaking. 

On   this day   of  , 

18 — ,  before  me  came  G.  H.,  of  said 
city,  the  subscribing  witness  to  the 
within  undertaking,  with  whom  I  am 
personally  acquainted,  who,  being  by 
me  duly  sworn,  did  depose  and  say  that 

he    resides    at    No.   ■• 

street,  in  said  city;  that  he  knew  A.  B^ 
C.  D.  and  E.  F.,  the  persons  described 
in  and  who  executed  the  above  under- 
taking;  that  they  severally  acknowl- 
edged they  executed  the  same;  and  that 
he  the  .said  G.  H.  thereupon  subscribed 
his  name  as  a  witness  thereto.  2  Abb. 
Forms  282. 

F.  Indorsement  of  Judge's  Approval 

of  Undertaking. 

I    approve    the    within    undertalcing, 
and  the  sufficiency  of  the  sureties  there 
in  named.     2  Abb.  Forms  282. 


G.    Notice  of  Exception  To  Sureties. 

Take  notice  that  the  respondent  ex- 
cepts to  the  sureties  on  appeal  offered 
by  thiB  appelant  Y.  Z.  in  this  action. 
2  Abb.  Forms  640. 

H.    Notice  of  Sureties  Justifying. 

Take  notice  that  the  sureties  on  ap- 
peal in  this  action  will  justify  before 
IiC.  N.,  a  justice  of  this  court  (or  the 

county  judge  of couilty,  or  a 

justice  of  the  peace  of  the  town  of 
),  at ,  on  the 


next,    at 


-noon.     2  Abb. 


day   of 

o'clock  in  the 
Forms  640. 

I.    Waiver  of  Security. 

The  (plaintiff)  hereby  consents  that 
the    (defendant)    may    appeal    to    the 

from  the  judgment  (or  order) 

entered  in  this  action  on  the • 

day  of  ,  18 — ,  and  that  pro- 
ceedings under  the  said  judgment  (or 
order)  shall  be  stayed  until  the  decision 
of  the  said  appeal,  without  security. 
2  Abb.  Forms  640. 

J.     Certificate  of  Clerk  to  Becord  in 
Court  Below. 

**I,  Austin  H.  Brown,  do  hereby 
certify  that  the  foregoing  is  a  full, 
true  and  complete  copy  of  all  the 
papers  filed,  proceedings  had,  and 
judgment  rendered  in  the  above  en- 
titled cause  in  said  court,  on  file  and 
of  record  in  my  office.  In  witness," 
etc.     Logan  v.  Smith,  70  Ind.  597. 

IV.    Staying  Proceedings. 

A.  Undertaking  To  Stay  Proceedings 

on  a  Money  Judgment. 

(Inserting  at  the  end  of  m,  B): 
And  do  also  undertake,  pursuant  to  the 
statute,  that,  if  said  judgment,  or  an; 
part  thereof,  be  affirmed,  or  the  appeal 
be  dismissed,  the  said  appellant  shall 
pay  the  amount  directed  to  be  paid  by 
the  judgment,  or  the  part  of  such 
amount  as  to  which  the  3udgment  shall 
be  affirmed,  if  it  be  affirmed  only  in 
part,  and  all  damages  which  may  be 
awarded  against  the  appellant  on  such 
appeal.     2  Abb.  Forms  638. 

B.  Undertaking  To  Stay  Proceedings 

on  Judgment  for  Possession  of 
Personal  Property. 

(Inserting  at  the  end  of  III,  B): 
And  do  also  undertake,  pursuant  to  the 

statute,  in  the  sum  of dollars, 

that  he  shall  obey  the  order  or  judg- 
ment of  the  appellate  court  on  such 
appeal.     2  Abb.  Forms  639. 
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C.  Undertalcing  To  Stay  Proceedings 

on  Judgment  for  Possession  of 
BecU  Property, 

(Inserting  at  the  end  of  III,  B): 
And  do  also  undertake,  pursuant  to  the 

statute,  in  the  further  sum  of 

dollars,  that  during  the  possession  of 
the  said  property  by  the  said  appellant 
he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon,  and  that,  if 
the  said  judgment  be  affirmed,  the  said 
appellant  will  pay  the  value  of  the  use 
and  occupation  of  the  said  property, 
from  the  time  of  the  said  appeal  untii 
the  delivery  of  the  possession  thereof, 
pursuant  to  the  judgment. 

(If  judgment  has  been  rendered  for 
damages,  or  for  a  deficiency  on  fore* 
closure  of  a  mortgage,  add):     And  also 

in  the  further  sum  of dollars, 

that  if  the  said  judgment,  or  any  part 
thereof,  be  affirmed,  the  said  appellant 
shall  pay  such  amount  as  may  be 
awarded  against  him  on  his  appeal.  2 
Abb.  Forms  639. 

D.  Undertalcing  To  Stay  Proceedings 

on  a  Justice's  Judgment, 
(Title  as  in  II,  E,  continue  as  in 
m,  B,  to  *.)  That  if  judgment  is  ren- 
dered against  the  said  appellant  on 
such  appeal,  and  execution  thereon  is 
returned  unsatisfied,  in  whole  or  in 
part,  we  will  pay  the  amount  unsatis- 
fied.    2  Abb.  Forms  639. 

£.    Affidavit  To  Obtain  Stay  on  Ap- 
peal  From  Order  Directing  Dc- 
livery  of  Personal  Property, 
T.  Z.  (defendant),  above  named,  be- 
ing duly  sworn,  says: 

I.  That    on   the day    of 

f  18 — ,  an  order  was  entered  in 

this  action,  at  a  special  term  of  this 
court,  directing  deponent  to  deliver  to 
the  plaintiff  certain  property  alleged 
to  be  in  deponent's  custody  or  control. 

II.  That  the  value  of  the  said  prop- 
erty is  not  more  than  • dollars. 

ni.  That  deponent  intends,  in  good 
faith,  to  (or  has  perfected  an)  appeal 
from  said  order,  and  will  suffer  serious 
inconvenience  and  loss  if  proceedings 
under  the  said  order  are  not  stayed 
until  the  decision  of  the  appeal  (stat- 
ing briefly  how  and  why).  2  Abb. 
Forms  640. 

F.  Notice  of  Motion  To  Stay  Pro- 
ceedings. 

Take  notice  that,  on  the  affidavit 
of  which  a  copy  is  herewith  served,  and 
on  all  the  proceedings  in  this  cause, 
the   undersigned   will  move  the   court, 


at  a  special  term  thereof,  to  be  held 
at  ,   on   the  day   of 


-,  18 — ,  at 


o'clock,  in 

the  ^noon,  to  stay  all  proceed- 
ings on  the  part  of  the  respondent  un- 
der  the   order    (or   judgment)    entered 

herein  on  the day  of ^ 

18 —  (or  describe  the  nature  of  the 
order,  if  necessary  to  identify  it),  until 
the  decision  of  the  (general  term)  upon 
the  appeal  taken  from  the  said  (order) 
by  the  appellant,  or  for  such  other 
relief  as  may  be  just.  2  Abb.  Forms 
641. 

G.  Order  on  Affidavit  To  Stay  Pro- 
ceedings, 

On  reading  and  filing  the  affidavit  of 
Y.  Z.,  and  on  motion  of  O.  P.  for  the 
(defendant),  and  after  hearing  Q.  B. 
(or  and  on  reading  and  filing  proof 
of  service  of  due  notice  of  this  mo- 
tion, and  no  one  appearing)  for  the 
(plaintiff),  in  opposition  thereto: 

Ordered,   that    (upon  the  appellant's 

filing  with   the   clerk   of  ,   an 

undertaking,  in  due  form  to  stay  pro- 
ceedings, for  the  payment  of  the  sum 
of dollars,  in  case  of  the  fail- 
ure of  the  appellant  to  comply  with 
the  determination  of  the  appeal  taken 
by  him  from  the  order  of  the  special 

term   entered   herein,   on   the 

day  of ,  18 — ),  all  proceedings 

on  behalf  of  the  respondent,  under  the 
order  appealed  from,  be  stayed  until 
the  decision  of  the  said  appeal.  2  Abb. 
Forms  641. 

V.    In  Appellate  Conrt. 

A.  Notice  of  Argument, 

Take  notice  that  the  appeal  from  the 
judgment  in  this  action  (or  from  the 
order,  etc.,  describing  it)  will  be 
brought  to  a  hearing  (and  a  motion 
made  to  dismiss  the  same)  before  this 
court,  at  a  (general)  term  thereof,  to 
be   held   at  the  city  hall,  in   the   city 

of  ,   on   the   day   of 

,  18 — .     (And  on  an  appeal  to 

the  court  of  appeals  in  a  cause  entitled 
to  preference,  add):  And  the  under- 
signed claims  this  to  be  a  preferred 
cause,  upon  the  ground  that  it  is  (speci- 
fying tike  ground  so  as  to  show  the 
class;  and  if  the  appeal  is  from  an 
order,  state  the  general  character  ol 
the  order).     2  Abb.  Forms  642. 

B.  Notice    of   Motion    for   Be-Argu' 

ment  of  Appeal. 
Take    notice    that     the     undersigned 
will  move  the  conrt  (at  a  general  term 
thereof,   to   be   held)   at  ,   on, 
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ete.,  to  allow  the  appeal  taken  from 
the  judgment  (or  order)  entered  herein 

on  the day  of ,  18 — ^ 

to  be  re-argued,  and  to  stay  the  entry 
of  the  judgment  of  (affirmance)  mean- 
time, or  for  such  other  relief  aa  may 
be  just.    2  Abb.  Forms  643. 

C.  Order  for  Be-Argument. 

On  reading  and  filing  notice  of  mo- 
tion (and  the  affidavit  of  C.  D.,  if  any), 
mnd  on  motion  of  M.  N.  for  the  (appel- 
lant), after  hearing  O.  P.  for  the  re- 
spondent : 

Ordered,  that  the  appeal  from  the 
judgment  (or  order)  entered  herein  (de- 
scribing it,  if  necessary)  be  re-argued, 
and  that  the  entry  of  the  (judgment 
of  affirmance)  heretofore  rendered  be 
stayed  until  the  decision  of  the  court 
upon  such  re-argument.  2  Abb.  Forms 
643. 

D.  Dismissal, 

1.  Notice  of  Motion    To    Dismiss 

Appeal  (a). 

Take  notice  that  (on  the  affidavits 
herewith  served)  the  respondent  will 
move  the  court,  at  a  (general)  term 
thereof,  to  be  held  at  the  city  hall,  in 

the  city  of  ,  on  the  

day  of ,  or  as  soon  thereafter 

as  counsel  can  be  heard,  to  dismiss  the 
appeal  from  the  judgment  herein  (or 
from  the  order,  describing  it)  (and  if 
the  ground  of  the  motion  is  irregular- 
ity, state  what),  and  for  such  other 
relief  as  may  be  just,  with  costs  of 
motion.    2  Abb.  Forms  643. 

Notice  of  Motion  To  Dismiss  Appeal 
(6). — Take  notice,  that  a  motion  will 
be  made  in  this  court  to  dismiss  the 
appeal  taken  by  Charles  S.  Compton, 
one  of  the  defendants,  on  the  twelfth 
day  of  February  last  from  the  decree 
of  the  seventh  judicial  district  court, 
county  of  Marin,  entered  on  the  fifth 
day  of  Karch,  1862,  in  favor  of  the 
plaintiff. 

And  that  the  grounds  of  the  said 
motion  will  be: 

1.  That  the  defendant  Compton  did 
not  take  the  appeal.  (Here  followed 
fifteen   other   reasons). 

Gregory  Yale,  for  respondent  Bick- 
etson. 

Bicketson  r.  Compton,  23  Cal.  636. 

2.  Motion  hy  Appellant  Dismissing 

Appeal. 

''State  of  Illinois,  County  of  Cook,  ss. 
In  the  Circuit  Court. 
''In  the  matter  of  the  estate  of  Wil- 


bur F.    Storey,    deceased— Appeal    of 
Mary  £.  Farrand: 

"And  now  comes  the  appellant, 
Mary  B.  Farrand,  by  John  P.  Altgeld, 
her  attorney,  and  dismisses  her  appeal 
from  the  probate  court  herein ,  and 
moves  that  an  order  be  entered  dis- 
missing the  said  appeal  at  appellant's 
costs. 

Mary  E.  Farrand, 

By  John  P.  Altgeld,  her  attorney." 

Endorsed:  "Filed  January  29,  1886. 
Henry  Best,  clerk.  John  r.  Altgeld, 
attorney." 

In  re  Storey,  120  111.  244,  11  N.  E. 
209. 

3.    Motion  To  Dismiss  Appeal, 

"Comes  now  the  plaintiff,  by  F.  P. 
Green  and  Lasley  &  Perry,  his  attor- 
neys, appearing  specially  for  the  pur- 
poses of  this  motion,  and  moves  the 
court  to  dismiss  the  appeal  taken  by 
defendants  in  the  above  entitled  ac- 
tion, and  for  ground  of  said  motion 
says:  thilt  said  appeal  was  not  taken 
within  ten  days  after  the  rendition  of 
judgment  as  is  by  law  required,  ref- 
erence being  had  to  the  amended  tran- 
script filed  herein,  which  is  made  a 
part  of  this  motion."  Bubb  17.  Cain, 
37  Kan.  692,  16  Pac.  89. 

E.    Order  Dismissing  Appeal, 

On  reading  and  filing  notice  of  mo- 
tion and  affidavit  of  C.  D.,  and  on 
motion  of  M.  N.  for  the  respondent, 
after  hearing  O.  P.  (or  no  one  appear- 
ing) for  the  appellant: 

Ordered,  that  the  appeal  taken  by 
A.   B.    from   the  judgment    (or   order) 

entered  herein  on  the day  of 

^     18 — f     be     dismissed     with 

dollars    costs    to    respondent. 


2  Abb.  Forms  644. 

F.  Judgment  of  Affirmance, 

The   appeal   from   the  judgment    (ot 
order)    entered   in   this  action   on   the 

day    of   ,    18 — ,    foi 

— — —  dollars  (or,  if  for  special  re- 
lief, designate  it),  having  been  heard 
(at  the  general  term),  it  is  now,  on 
motion  of  M.  N.  for  respondent,  after 
hearing  O.  P.  for  the  appellant,  ad* 
judged  *  (or  ordered)  that  the  said 
judgment   (or  order)   be  affirmed,  with 

dollars  costs  to  the  respond- 

ent.    2  Abb.  Forms  644. 

G.  Judgment  of  Beversal, 
(Commencement     as     in     preceding 

form  to  *.)  That  the  said  judgment 
be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event  (or  reversed, 
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and  the  complaint  be  dismissed,  and 
that  the  appellant  recover  ■■  dol- 

lars costs,  or  otherwise,  from  the  re- 
spondent).    2  Abb.  Forms  644. 

H.  Judgtnent  Modification  and  Af- 
firmance as  Modified. 

(Oommencement  as  in  V,  F,  to  *.) 
That  the  words  ("unless  the  vacanc^ 
shall  be  sooner  supplied  by  an  election 
to  be  held  according  to  law")  shall  be 
inserted  at  the  end  of  the  entry  of 
said  judgment;  and  it  is  further  ad- 
judged that  the  said  judgment  of  the 
special  term  as  thus  modified  be,  and 
the  same  hereby  is,  affirmed.  2  Abb. 
Porms  644. 

L  Order  for  Beveraal  Unless  Be- 
spondent  Consents  to  Beduetion, 

(Commencement  as  in  V,  F,  to  *.) 
That  the  judgment  in  this  action  be 
reversed,  and  a  new  trial  granted  there 
in,  with  costs  to  abide  the  event,  unless 
the  plaintiffs  consent  to  reduce  the  re* 
eovery  for  damages  (or  for  the  debt 
and   interest)    to  »  dollars,   as 

of  the  day  of ;  and 

if  the  judgment  be  so  reduced,  then 
it  is  ordered  that  the  judgment  so 
reduced  be  in  all  things  affirmed,  with 
costs  already  adjusted,  and  the  costs 
of  this  appeal.     2  Abb.  Forms  645. 

J.    Judgment  on  Order  for  Beversal 

Unless  Bespondent  Consents  ^to 

Beduetion. 

The  defendant  in  this  action  having 

appealed  to  (the  general  term)  of  this 

court    from    the   judgment   entered    on 

the day  of ,  in  favor 

of  the  plaintiff,  and  the  annexed  de- 
cision of  ibp  said  court  thereon  having 
been  made  and  filed,  whereby  said 
judgment  is  affirmed  in  case  the  plain- 
tifiP  consents  to  reduce  the  recovery  for 
damages  (or  for  debt  and  interest)  to 
dollars,   as   of   the 


day  of 


-,  18 — ,  and  the  plaintiff 


having    consented    to    such    reduction: 
now  on  motion  of  M.  N.  for  the  plain 
tifiP  it  is   adjudged  that   the   plaintiff 
(etc,   as   in    other    cases).      2    Abb. 
Forms  645. 

K.     Order  for  Bestitutian, 

And  it  appearing  to  the  court  that, 
notwithstanding  the  appeal  herein,  the 
respondent  executed  and  collected  the 
amount  of  the  judgment  below,  costs, 
and  sheriff 's  fees,  to-wit,  the  sum   of 

dollars,  therefore  it  is  further 

ordered  and  adjudged  that  the  said  re* 
spondent  make  restitution  to  the  said 
appellant  by  paying  into  court  to  the 


within 


of   the   county    of 


days  after  service  of 


this  judgment  on  him  or  his  attorney, 

the  said  sum  of dollars,  with 

interest    from    the    day    of 

-,  18 — f  the  date  of  said  collec- 


tion by  the  said  respondent,  *  to  abide 
the  order  of  this  court  after  such  new 
trial  is  had  (or  where  payment  into 
court  is  not  necessary,  say:  by  paying 
to  the  appellant  or  his  attorney  withiA 

days    after,    etc,    as    above^ 

down  to  the  *).     2  Abb.  Forms  645. 

L.    Judgment    on    Appeal     by    Both 
Parties, 

This  cause  having  been  brought  to  a 
hearing  upon  an  appeal  taken  by  the 
plaintiff  from  (the  last  sentence  con- 
tained in  the  judgment  entered  in  this 

action),     on     the day     of 

,  18 — ,  at  a  special  term  held 

before  Mr.  Justice ,  which  sen- 
tence is  in  the  following  words  (recit- 
ing it). 

And  M.  K.  having  been  heard  for 
the  plaintiff,  and  O.  P.  for  the  defend- 
ant, it  is  now  ordered  and  adjudged 
tl^t  the  said  portion  of  the  said  judg- 
ment so  appealed  from  by  the  plaintiff 
be.  and  the  same  hereby  is,  in  all 
things  reversed. 

And  the  appeal  of  the  defendant 
from  the  whole  of  said  judgment  hav- 
ing also  been  brought  to  a  hearing, 
and  the  said  counsel  for  the  said  par-  * 
ties  respectively  having  been  heard,  it 
is  now  ordered  and  adjudged  that  all 
that  part  of  the  said  judgment  of  the 
special  term,  which  follows  the  words 
("the  plaintiff  shall  be  actually 
dead")?  ^e,  and  the  same  hereby  is  in 
all  things  reversed;  and  this  court, 
proceeding  to  direct,  in  lieu  thereof, 
such  order  and  judgment  in  the  prem- 
ises as  ought  in  that  behalf  to  have 
been  made  at  the  said  special  term,  it 
is  ordered  and  adjudged  (etc.,  as  in 
other  cases).    2  Abb.  Forms  646. 

M.    Judgment  on  Dismissal  of  AppeaL 

(Commencement  as  in  V,  F,  to  *.) 
That  the  said  appeal  be  dismissed,  with 
dollars  costs  to  the  respond- 
ent.    2  Abb.  Forms  646. 

VI.    Jn  Oonrt  Below. 

A.    Notice  of  Filing  Bemittitur. 

Take  notice  that  the  remittitur  in 
the  above  action  has  been  filed  in  the 
office   of   the   clerk    of   the   county   of 

(or  of  this  court),  and  that, 

on  the  day  of  ,18 — ^ 

the  undersigned  will  move   this  court 
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at  a  general  term,  at  the  city  hall^  in 
.    on     the    day     of 


at 


0  'clock    in    the 


noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  that 
judgment  be  entered  thereon.  2  Abb. 
Forms  646. 

B.  Order  for  Judgment  of  Court  Be- 
low on  Filing  Bemittitur, 

A.  B.,  having  appealed  to  the  court 
of  appeals  from  the  judgment  of  the 
general  term  of  this  court,  bearing  date 
tljg    ^ny    Qf ^    28 — , 

which  judgment  was  signed  by  the 
clerk   of  this  court,  and  duly  entered 

in  his  office,  on  the  day  of 

,  18 — ,  and  said  court  of  ap- 
peals having  affirmed  the  judgment  ot 
this  court,  now,  on  reading  and  filing 
the  remittitur  from  the  said  court  of 
appeals,  and  on  motion  of  M.  N.,  attor* 
ney  for  the  respondent,  it  is  ordered 
that  the  judgment  of  the  court  of  ap 
peals  be,  and  the  same  is,  hereby  made 
the  judgment  of  this  court,  and  that 
the  respondent  Y.  Z.  have  execution 
thereon.     2  Abb.  Forms  647. 

Vn.  Complaint  for  Bepayment  of 
Judgment  Paid  and  Afterwards 
Beversed. 

I.  That  on   or  about  the  

day   of  ,   18 — ,  the   defendant 

recovered  judgment  duly  given  against 

this  plaintiff  in  the  court,  in 

and  for  the  county  of ,  in  au 

action  wherein  the  defendant  was 
plaintiff,  and  this  plaintiff  was  defend- 
ant, for  the  sum  of  dollars. 

II.  That    on    the   day   of 

,  18 — ,  at  ,  the  plain- 
tiff was  compelled  to  pay,  and  did  pay 

to  the  defendant  the  sum  of  

in  satisfaction  thereof. 

III.  That  afterwards  on  the 

day  of ,  18 — ,  by  the  judgment 

of  said  court  (or  other  appellate  court) 
said  first  mentioned  judgment  was  dulj 
reversed;  but  that  no  part  of  the  sum 
paid  in  satisfaction  thereof  has  been 
repaid  to  this  plaintiff.  1  Abb.  Forms 
181. 


APPEABAKOES. 

I.    Notice  of  Betalner,  80 

XL  Order  for  Defendant's  Appearance, 
80 

m.  Order  To  Indorse  Defendant's  Ap- 
pearance, 80 

IV.  Leave  for  Defendant  To  Appear, 
and  Consenting  To  Be  Bound,  81 


CROSS-BEFEBENCES : 
ADMiSAi/rT : 
Stipulation   To    Appear    and    Abide 

Decree; 
Notice  of  Appearance  by  Defendant 
or  Claimant. 

COBPO&ATIONS : 

Order  Permitting  Appearance  of  For- 
eign Corporation. 
Bjectuent: 
Order  To  Appear  and  Plead; 
Order  To  Appear  and  Plead  on  Mo- 
tion in  Open  Court; 
Notice    With    Declaration    in    Eject- 
ment; 
Affidavit     of     Personal     Service     of 

Declaration  in  Ejectment; 
AflTi  davit     of     Personal     Service     of 
Declaration  in  Ejectment  at  Resi- 
dence. 
Judgments  and  Decrees,  Enporcemext 
OP: 

Plea,     No     Appearance     in     Foreign 
Court  (a,  b). 
Sequestration  : 

Writ    of    Sequestration     To    Compel 
•  Appearance  of  Corporation; 
Order  for  Sequestration. 
Service  op  Process  and  Papers: 
Affidavit  of  Defendant 's  Non- Appear- 
ance. 

I.    Notice  of  Betainer. 

Sir:  Please  to  take  notice  that  I  am 
retained  as  attorney  for  the  defendant 
in  this  cause.  Dated  (New  York,  Oc- 
tober 21st,  1845). 

Yours,  etc., 
G.  H.,  defendant's  attorney. 

No. Nassau  St. 

To  E.  F.,  plaintiff's  attorney. 
Burr.  App.  192,  §349. 

Note, — It  is  usual  to  demand  service 
of  all  papers  in  the  notice. 

IL    Order  for  Defendant's  Appearance. 

On  motion  of  E.  F.,  attorney  for  the 
plaintiff,  ordered  that  the  defendant's 
appearance  in  this  cause  be,  and  the 
same  hereby  is  entered,  pursuant  to  the 
statute  in  such  case  made  and  provided. 
Burr.  App.  444,  §863a. 

IIL    Order    To    Indorse    Defendant's 
Appearance. 

The  sheriff  of  the  (city  and)  county 

of  having  returned  the  writ 

of  capias  ad  respondendum  issued  in 
this  cause,  with  the  defendant's  ap- 
pearance endorsed  thereon,  on  motion 
of  E.  F.,  attorney  for  the  plaintiff,  or- 
dered that  the  defendant's  appearance 
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be,  and  the  same  is  hereby  entered  ae- 
eordingly.    Burr.  App.  445,  §864. 

IV.  Order,  Leave  for  Defendant  To 
Enter  Appearance  on  Betnm,  and 
Ckmaentlng  To  Be  Bound. 

Upon  motion,  et^.,  who  alleged  that 
the  defendants,  other  than  the  defend- 
ant A.,  who  was  out  of  the  jurisdic- 
tion of  this  court,  having  appeared  to 
the  plaintiff's  bill,  a  decree  has  been 
made,  dated,  etc.,  directing  certain  ac- 
counts and  inquiries  to  be  taken  and 
made,  and  that  the  said  defendant  A. 
haapvinee  returned  within  the  jurisdic- 
tion of  this  court,  and  is  desirous  of 
attending  the  proceedings  under  ther 
aaid  decree;  and  upon  hearing  counsel 
for  the  plaintiff  (or  upon  reading  an 
affidavit,  etc.,  of  notice  to  the  plain- 
tiff), and  the  defendant  by  his  counsel 
submitting  to  be  bound  by  the  said 
decree,  dated,  etc.,  and  the  several  pro- 
ceedings already  had  in  this  cause,  this 
court  doth  (by  consent)  order  that  the 
defendant  A.  be  at  liberty  to  enter  an 
appearance  to  the  plaintiff's  bill  in  this 
cause,  and  have  the  like  benefit  of  the 
decree,  and  to  attend  all  subsequent 
proceedings  in  this  cause,  as  if  he  had 
appeared  at  the  hearing  of  the  same. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkin's  ed.) 
2359;  2  Seton  Dec.  (Eng.  ed.,  1862) 
1250. 


APPRENTICES. 

I.     Complaint  Against  Master,  81 
n.     Complaint  Against  Father  of  Ap- 
prentice, 81 
For   other   forms,   see    2    Standard 

Pboc.  570.  

CBOSS-BEFEBENCE : 
Perf<»mancb  : 

Plea  in  Excuse  for  Non-performance 
in  Covenant,  Apprentice  Left  Serv- 
ice. 

L    Complaint   by   Apprentice  Against 
Master. 
L     That   on   the day     of 

,  18 — ,  at  ,  the  de- 
fendant, with  his  (father),  M.  N.,  made 
an  indenture  under  his  hand  and  seal 
with  the  plaintiff,  a  copy  of  which  is 
annexed,  as  a  part  of  this  complaint. 

n.  That  the  plaintiff  has  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

HI.  That  the  defendant  has  not  in- 
structed  the   plaintiff   in   the  ^business 

of  . J  according  to  his  covenant; 

to  his  damage dollars. 

IV.     And  for  a   further  breach   the 


plaintiff  alleges  that  the  defendant  has 
not  allowed  or  provided  for  the  plain- 
tiff, meat,  drink,  washing,  lodging,  and 
other  necessaries  according  to  his  cov- 
enant; to  his  damage  dollars. 

1  Abb.  Forms  354. 

n.    Complaint    by     Master     Against 
Father  of  Apprentice. 

I.  That    on    the  day    of 

,  18—,  at ,  M.  N.  (the 

apprentice),  with  the  consent  of  the 
defendant,  made  an  indenture  under  his 
hand  and  seal,  a  copy  of  which  is  an- 
nexed, as  a  part  of  this  complaint,  and 
marked  Exhibit  A. 

II.  That  at  the  same  time  and  place, 
the  defendant  made  an  agreement  un- 
der his  hand  and  seal,  a  copy  of  which 
is  also  annexed  as  a  part  of  this  com- 
plaint, and  marked  Exhibit  B. 

III.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  inden- 
ture and  agreement  on  his  part. 

rv.     That  from  and  ever  since  the 
day   of   ,    18—,   the 


said  M.  N.  has  wilfully  absented  him- 
self from  the  service  of  the  plaintiff, 
to  the  damage  of  the  plaintiff  ■ 

dollars.     1  Abb.  Forms  354. 

Note. — ^In  alleging  the  breach  the 
better  form  is  to  say  that  the  appren- 
tice left  and  abandoned  the  service  of 
plaintiff  and  has  refused  to  return,  and 
also  that  the  defendant  has  not  used 
any  endeavors  and  refused  to  do  any- 
thing in  securing  the  return  of  the  ap- 
prentice. Van  Dirn  r.  Young,  13  Barb. 
(N.  Y.)   286. 

ABBITBATION. 

I.    Declaration  on  Award,  82 
n.    Complaint  on  Award,  82 

A.  Of  Arbitrators,  82 

B.  Of  Umpire,  83 

C.  Enlargement  of  Time,  83 
m.     Plea  of  Award,  83 

IV.  Answer,  84 

A.  Award  and  Performance,  84 

B.  Venial  of  Parol  Hubmissian,  84 

C.  Denial  of  Award,  84 

D.  Invalidity  of  Award,  84 

E.  Denial  of  Performance  by  Pfcwn- 

tiff,  85 

F.  Performance  by  Defendant,  85 

V.  Beplicatlon  to  Plea    of    Arbitra- 

ment, 85 
For   other    forms,   see    2    Standard 
Proc.  667,  674. 

CROSS-REFERENCE : 
Bonds : 

Complaint   on   Arbitration   Bond   for 
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Befusal  To  Comply  With  Award; 
Oomplaint   on   Arbitration   Bond  for 
Be  Yoking  Arbitrator's  Powers. 

L    Declaration  on  Award  on  Bonds  of 
SubmlMlon. 

(Title  and  usual  commencement  in 
debty  for  the  sum  in  the  award,  not  for 
the  penalty  of  the  bond.)  For  that 
whereas  certain  differences  having 
arisen  and  being  depending  between  the 
said  plaintiff  and  the  said  defendant, 
the  said  plaintiff  heretofore,  to-wit,  on, 
etc.,  at,  etc.,  by  a  certain  bond  of  arbi- 
tration, bearing  date,  etc.,  became 
bound  to  the  said  defendant  in  a  cer- 
tain penal  sum,  in  the  said  bond  men- 
tioned; and  the  said  defendant,  then 
and  there  by  a  certain  other  bond  of 
arbitration,  bearing  date,  etc.,  became 
and  was  bound  to  the  said  plaintiff, 
in  a  certain  penal  sum  in  the  same 
bond  mentioned,  which  said  bonds  were 
respectively  conditioned  to  abide  the 
award  and  determination  of  J.  K.,  of, 
etc.,  an  arbitrator  indifferently  elected 
and  named,  as  well  by  and  on  the  part 
and  behalf  of  the  said  defendant,  as 
by  and  on  the  behalf  o{  the  said  plain- 
tiff to  arbitrate,  award,  order,  adjudge 
and  determine  of  and  concernin*;  all, 
and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills, 
bonds,  specialties,  judgments,  execu- 
tions, quarrels,  controversies,  tres- 
passes, damages  and  demands  whatso* 
ever,  at  any  time  theretofore  had, 
made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  com* 
mi t ted  or  depending  by  and  between 
the  said  parties,  or  any  or  either  of 
them,  BO  as  the  said  award  should  be 
made  in  writing,  under  the  hand  of  the 
said  J.  K.  (this  will  depend  on  the 
terms  of  the  bond),  and  ready  to  be 
delivered  to  the  said  parties  in  differ- 
ence, or  such  of  them  as  should  desire 
the  same,  on  or  before,  etc.  And  the 
said  plaintiff  further  saith,  that  the 
said  J.  K.  having  taken  upon  himself 
the  burden  of  the  said  arbitration,  did 
in  due  manner  and  within  the  time  for 
that  purpose  appointed,  to-wit,  on,  etc., 
at,  etc.,  duly  make  and  publish  his 
award  in  writing,  subscribed  with  his 
own  proper  hand,  of  and  concerning 
the  said  matters  in  difference  between 
the  said  parties,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such 
of  them  as  should  desire  the  same,  and 
bearing  date,  etc.;  and  did  thereby 
award  and  direct    (it  is  sufficient  to 


show  so  much  of  the  award,  only,  as 
to  entitle  the  plaintiff  to  his  action) 
that  the  said  defendant  should  pay  to 
the  said  plaintiff  for,  etc.  (set  out  the 
award  so  far  as  relates  to  the  payment 
of  the  money),  which  when  paid  should 
b^  in>  full  satisfaction  of  all  daima 
and  demands  of  him  the  said  plaintiff, 
upon  or  against  the  said  defendant,  for 
or  in  respect  of  the  said  matters  in 
difference;  and  the  said  J.  K.  did  there* 
by  further  award  and  direct  that  the 
said  plaintiff  should  pay  (ninety-six) 
dollars,  as  and  for  the  costs  of /that, 
his  award,  and  that  the  said  defendant 
should  upon  demand  repay  to  the  said 
plaintiff,  one  moiety  of  such  sum  of 
(ninety-six)  dollars,  and  that  in  all 
other  respects  the  said  parties  respect- 
ively should  bear  their  own  costs  of 
that  reference:  As  by  the  said  award, 
reference  being  thereunto  had  will 
more  fully  appear,  which  said  award 
the  said  defendant  afterwards,  to- 
wit,  on,  etc.,  at,  etc.,  had  notiee. 
And  although  the  said  defendant  did 
afterwards,  to-wit,  on,  etc.,  pay  to  the 
said  plaintiff  the  said  sum  of  (forty- 
eight)  dollars,  in  the  said  award  men- 
tioned, yet  the  said  defendant  did  not, 
on  the  said  day,  in  the  said  award  in 
that  behalf  mentioned,  pay  to  the  said 
plaintiff  the  said  sum  of  (one  thousand 
two  hundred  and  thirty-six)  dollars,  in 
the  said  award  mentioned,  or  any  part 
thereof,  nor  hath  he  since  been  paid 
the  same  or  any  part  thereof,  although 
to  pay  the  said  last  mentioned  sum  of 
money  the  said  defendant  was  re- 
quested^ by  the  said  plaintiff,  to-wit, 
on,  etc.,  appointed  •to  the  payment  of 
the  said  sum  of  (one  thousand  two 
hundred  and  thirty-six)  dollars,  to-wit, 
at,  etc.,  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendant 
the  said  sum  of  (one  thousand  two  hun- 
dred and  thirty-six)  dollars,  parcel  of 
the  said  sum  above  demanded.  (Add 
counts  for  money  paid  and  an  account 
stated  in  debt,  and  common  conclusion.) 
Burr.  App.  281,  §550;  2  Chit.  PL  395. 

n.    Oomidaint  on  Award. 

A.    Complaint    on    Award    of    Arbi- 

trators, 
L     That   on   the   day    of 

•,   18 — ,   at   ,    disputes 


and  differences  were  subsisting  between 
the  plaibtiff  and  the  defendant,  touch- 
ing a  demand  by  the  plaintiff  against 
said  defendant,  for  the  sum  of  — — 
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dollars  for  (services  rendered  by  this 
plaintiff  to  the  said  defendant,  at  his 
request,  in  drawing  plane  and  specifica- 
tions of  a  dwelling  house  for  the  de- 
fendant, which  demand  the  defendant 
disputed  and  refused  to  pay  (or  state 
other  claims,  according  to  the  circum- 
stances of  the  case). 

II.  That  for  the  purpose  of  putting 
an  end  to  said  disputes  and  differences, 
thej  then  and  there  (by  an  agreement 
in  writing)  submitted  themselves  to 
the  award,  arbitrament,  and  final  de- 
termination of  one  liC.  N.,  an  arbitrator 
(or  M.  N.  and  O.  P.,  two  arbitrators), 
indifferently  chosen  on  behalf  of  the 
plaintiff  and  the  defendant,  to  arbitrate 
and  determine  concerning  said  disputes 
and  differences;  and  mutually  promised 
each  other  to  abide  by  and  perform 
hie  award  (or  they  then  and  there,  by 
an  agreement  in  writing,  a  copy  of 
which  is  hereto  annexed,  and  marked 
''E^^hibit  A,"  agreed  to  submit  the 
■ame  to  the  award  of  M.  N.) 

in.  That  thereafter  the  said  arbi- 
trator, having  undertaken  the  arbitra- 
tion, heard  the  plaintiff  and  the  defend- 
ant,    and    on     the day    of 

,  1& — y  at ,  duly  made 

and  published  (and  where  such  notice 
is  required  by  the  submission,  add,  and 
notified  the  said  parties  of)  his  award 
(in  writing)  of  and  concerning  the  mat- 
ter so  referred  (which  award  bears  date 

the day  of  ,  18 — ); 

and  thereby  he  awarded  and  declared, 
that  after  due  appearance  before  him 
on  behalf  of  this  plaintiff  and  said  de- 
fendant, he  found  that  the  said  defend- 
suit  was  justly  indebted  to  this  plaintiff 

in  the  said  sum  of dollars  for 

the  services  aforesaid  (or  otherwise, 
according  to  the  facts). 

(Or,  where  the  award  is  in  writing, 
tha  pleader  may  substitute  for  this 
paragraph  the  following:  HI.  That 
thereafter  said  arbitrator,  having  un- 
dertaken the  arbitration,  duly  made 
and  published  his  award  in  writing,  of 
which  the  following  is  a  copy;  or,  a 
eopy  of  which  is  hereto  annexed  and 
marked  ''Exhibit  B.") 

IV.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his  part,  and   (afterwards,  and  on  or 

about   the day  of  ' ^ 

18 — >  at )  gave  notice  of  said 

award  to  the  defendant,  and  demanded 
of  him   payment   of  the  said   sum  of 

dollars. 

T.     That   the   defendant  then    and 


ever  since  has  refused  to  pay  the  same; 
and  there  is  now  due  from  the  defend- 
ant to  the  plaintiff  thereon,   the  sum 

of dollars,  with  interest  from, 

etc.     1  Abb.  Forms  263. 

Note, — ^If  property  be  the  subject  of 
the  award,  par.  V  should  read:  That 
the  defendant  has  neglected  and  re- 
fused, and  still  neglects  to  surrender 
possession  of,  and  refuses  to  deliver  to 
plaintiff    the     said     property,    to-wit: 

although  due  demand  therefor 

has  been  made,  to  plaintiff's-  damage 
in  the  sum  of  dollars. 

B.  Complaint  on  Award  of  Umpire, 
Substitute  for  the  first  part  of  para- 
graph III  in  the  preceding  form:    That 
said    M.    K.    and   O.    P.    (arbitrators), 
before   they   proceeded   upon   the  -said 

arbitration,   on   the '•    day    of 

,  18—,  by  writing,  under  their 

hands,  appointed  one  Q.  B.  to  be  um- 
pire in  the  matter  so  submitted;  and 
the  said  arbitrators,  after  hearing  the 
plaintiff  and  defendant,  and  not  being 
agreed  concerning  the  matters  sub- 
mitted, the  said  Q.  B.  afterwards  under- 
took  said  arbitration,  and  heard  the 
plaintiff   and   defendant,    and    on    the 

day  of (proceed  to 

allege  the  award  as  in  preceding  form). 
1  Abb.  forms  265. 

Note. — ^This  form  does  not  cover  a 
ease  where  an  umpire  is  chosen  for  the 
purpose  of  making  a  final  decision,  the 
award  being  his  act  independent  of 
the  action  of  the  arbitrators.  It  is 
then  proper  to  allege  the  award  as  hav- 
ing been  made  by  the  umpire  and  also 
to  allege  that  he  was  chosen  as  pro- 
vided for  by  the  submission. 

C.  Complaint,  Allegation  of  Enlarge- 
ment of  Time, 

That  on  the day  of ^ 

18 —  (or  thereafter,  and  within  the  time 
limited  for  making  the  award),  the 
plaintiff  and  defendant  by  agreement 
(in  writing,  of  which  a  copy  is  hereto 
annexed,  and  marked  ''Exhibit  C")i 
extended  the  time  for  making  the  award 

until  the  day  of .    1 

Abb.  Forms  266. 

m.    Plea  of  Arbitrament  and  Award 
(in  AjBompBlt). 

Because  he  says,  that  after  the  mak* 
ing  of  the  said  several  promises  and 
undertakings  in  the  said  declaration 
mentioned,  and,  before  the  commence- 
ment of  this  suit,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  the  said  plaintiff  and 
the   said   defendant    submitted    them- 
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selves  (that  is  to  say)^  by  two  mutual 
bonds  of  arbitration,  bearing  date  re- 
speetively  the  day  and  year  last  afore- 
said,   to    the    arbitration    of,    and   en- 
gaged in  all  things,  well  and  truly  to 
.  atand   to,   obey,  •  abide,   perform,   fulfil 
and  keep  the  award,  order,  arbitrament, 
final  end  and  determination   of  J.  K 
and    L.    M.,    arbitrators,    indifferently 
elected  and  named,  as  well  on  the  part 
and  behalf  of  the  said  plaintiff  as  of 
the  said  defendant,  to  arbitrate,  award, 
order,  judge  and  determine,  of  and  eon- 
corning  aU,  and  all  manner  of  action 
and  actions,  cause  and   causes  of  ac- 
tion,   suits,     bills,     bonds,     specialties, 
judgments,  executions,  quarrels,  contro- 
versies,   trespasses,    damages    and    de- 
mands whatsoever,  at  any  time  there- 
tofore had,  made,  moved,  brought,  com- 
menced,  sued,   prosecuted,    done,    suf- 
fered, committed  or  depending  by  and 
between  the  said  parties,  of  either  of 
them,  so  as  the  said  award  should  be 
made  by  the   same   arbitrators,  under 
their  hands,  and  ready  to  be  delivered 
to  the  parties  in  difference,  or  such  of 
them  as  should  desire  the  same,  on  or 
before,  etc.,   next   (as  in  the  bonds); 
which  time  for  making  the  said  award 
was  afterwards  and  before  the  time  of 
making   the   same  expired,   to-wit,   on, 
etc.,  at,  etc.,  aforesaid,  by  consent  of 
the  said  plaintiff  and  the  said  defend- 
ant, enlarged  until,  etc.,  then  next,  and 
it  was  then  and  there  agreed  by  and 
between  the  said  plaintiff  and  the  said 
defendant,  that  the  award  made  before 
that  time  between  them  should  be  bind- 
ing    and    conclusive    between     them; 
which  last  mentioned  time  for  making 
the    said   award   was   afterwards   and 
before  the  said  enlarged  time  for  mak- 
ing the  said  award  had  elapsed,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  by  consent 
of  the  said  plaintiff  and  the  said  de- 
fendant,  further   enlarged,   until,    etc., 
then  next,  and  it  was  then  and  there 
agreed  between  the  said  plaintiff  and 
the  said  defendant  that  the  said  award 
before   that  time  made  between  them 
should  be  binding  and   conclusive   be- 
tween them.     And  the  said  defendant 
further  saith  that  the  said  arbitrators, 
before  the  expiration  of  the  said  last 
mentioned    time    limited    for     making 
their  award,  to-wit,   on,  etc,  at,  etc., 
aforesaid,    took    upon    themselves    the 
burden    of    the    said    arbitration,     and 
having  duly  examined  and   considered 
the  subject-matters  in  dispute  between 
the  said  plaintiff  and  the  said  defend- 


ant, they,  the  said  arbitrators,  did 
make  their  award  in  writing  under 
their  hands,  of  and  concerning  the 
premises,  and  of  and  concerning  the  said 
premises  and  undertakings  in  the  said 
declaration  mentioned,  and  ready  to  be 
delivered  to  the  said  parties  in  differ- 
ence, and  did  thereby  then  and  there 
award  that,  etc.  (here  set  forth  the 
award),  as  by  the  said  award  bearing 
date,  etc.,  reference  being  thereunto 
had,  will  more  fully  appear.  And  this, 
etc.  (conclude  with  a'  verifiication). 
Burr.  App.  353,  §644;  3  Chit.  PL  927. 

IV.    Answer. 

A.    Answer   Setting    Up   Award   and 
Performance. 

L  .  That  after  the  maturity  of  the 
note  (or  after  the  accruing  of  other 
cause  of  action)  mentioned  in  the  com- 
plaint, to-wit,  on  the day  of 

,  18 — ,  the  plaintiff  and  this 

defendant  (by  their  bonds  of  arbitra- 
tion) mutually  submitted  the  demand 
alleged  in  the  complaint  (among  other 
controversies)  to  the  arbitration  of  one 
M.  N.,  who,  thereafter  and  before  this 

action,  to-wit,  on  the day  of 

,  18 — ,  by  his  award  then  duly 

made  and  published,  awarded  that  (etc., 
stating  substance  of  the  award). 

11.  That  the  defendant,  on  the 
day   of  ,   18 — ,   and 


before  this  action,  duly  performed  said 
award  on  his  part  by  (here  state  pay- 
ment or  tender).    2  Abb.  Forms  32. 

B.  Answer,   Denial    of    Parol    Sub- 

mission, 

That  he  did  not  agree  or  promise  as 
alleged.    2  Abb.  Forms  86. 

C.  Answer,  Denial  of  Award, 

That  the  said  (arbitrator  or  umpire) 
did  not  make  and  publish  any  award 
(or  the  award  alleged  in  the  com- 
plaint).    2  Abb.  Forms  86. 

Note, — ^If  irregularity  or  excess  of 
award  be  relied  on  as  a  defense,  tbe 
facts  must  be  pleaded. 

D.  Invalidity  of  Award, 

I.  Admits  the  submission  of  the 
controversy  to  arbitration,  and  that  the 
time  for  the  delivery  of  the  award 
was  extended,  as  stated  in  the  com- 
plaint. 

II.  The  defendant  denies  (any 
knowledge  or  information  sufficient  to 
form  a  belief)  that  the  arbitrators 
made  an  award  (in  writing,  under  their 
hands,  and  delivered  the  same  to  tho 
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plaintiff)  within  the  time  8o  limited 
therefor. 

ni.  The  defendant  further  says  (that 
he  never  had  any  notice  of  the  time 
or  plaee  when  or  where  the  said  arbi- 
trators would  meet  to  hear  the  matters 
submitted  to  them,  or  any  opportunity 
of-  appearing  before  said  arbitrators, 
nor  of  producing  proof,  nor  examining 
witnesses,  nor  of  being  heard  in  his 
defense  before  said  arbitrators;  and 
the  alleged  award  was  made  without 
any  information  or  notice  thereof  to 
the  defendant,  until  loiuf  after  the  day 
when  the  same  is  alleged  to  have  been 
made). 

rv.     That   the   said  arbitrators,   on 

the   day   of ,    18—, 

and  while  examining  the  premises  and 
preparing  their  award,  or  immediately 
prior  thereto,  and  on  the  same  day,  ex- 
amined several  witnesses  touching  the 
matters  submitted  to  them  by  the  par- 
ties, and  took  and  heard  their  state- 
ments in  respect  thereto,  in  the  pres- 
ence of  the  plaintiff,  and  in  the  ab- 
sence of,  and  unbeknown  to,  and  with- 
out the  consent  of,  the  defendant. 

V.  That  defendant  had  a  good  and 
substantial  defense  upon  the  merits,  in 
the  matter  submitted  to  said  arbi- 
trators; and  that  he  would  have  been 
entitled  to  an  award  in  his  favor,  had 
an  opportunity  been  afforded  him  of 
producing  his  proofs  before  the  said 
arbitrators. 

Wherefore  the  defendant  asks: 

1.  That  the  said  alleged  award  be 
pronounced  null  and  void  as  to  the 
defendant. 

2.  For  judgment  for  his  costs  of 
this  action  against  said  plaintiffs.  2 
Abb.  Forms  87. 

E.  Denial  of  Perfomnanee  by  Plain- 

tif. 
That  the  plaintiff  did  not  perform 
said  award  upon  his  part,  but,  on  the 
contrary,  omitted  to  (here  set  forth 
breach,  as  would  be  done  in  a  com- 
plaint).    2  Abb.  Forms  87. 

F.  Performance  hy  Defendant. 
That   the  defendant  duly  performed 

said  award  upon  his  part;   and,  upon 

the day   of  ,    18 — 

(here  briefly  state  what  was  done).  2 
Abb.  Forms  87. 

V.    BepUcation   To  Plea  of  ArUtra- 
nieiit. 

Because  he  says,  that  the  said  arbi- 
trator did  not  make  any  such  award  of 
and  concerning  the  premises,  in  man 


ner  and  form  as  the  said  defendant 
hath  above  in  his  said  plea  in  that 
behalf  alleged.  And  this  he,  the  said 
plaintiff,  prays  may  be  inquired  of  by 
the  country,  etc.  Burr.  App.  377,  §685; 
3  Chit.  PI.  1157. 


« ; 


ABOHITEOTS    AKB    BUILDEBS. 

I.    OomplaintSy  85 

A.  By  Architect,  85 

B.  By  Builder,  85 

C.  Against    Builder    for    Not    Well 

Finishing,  86 

D.  Against   Builder   for    Not    Com- 

pleting, Loss  of  Bent,  86 
n.    Answer,  Work  Not  Finished,  Cer- 
tificate  Not  Obtained,  87 
For    other    forms,    see     2    Stakdaao 
Peoc.  696,  718. 

L    OonLplalnts. 

A.  Complaint  by  Architect   for  His 

Services, 

L  That  the  defendant  is  indebted 
to  the  plaintiff  on  an  account  for  t)i6 
work,  labor,  and  services  of  the  plain- 
tiff (and  his  servants),  as  architect,  in 
forming  and  drawing  plans,  and  mak- 
ing estimates  for,  and  superintending 
the  erection  of  a  dwelling  house  to  be 

known   as   No. ,  in    ■    ■ 

street.    1  Abb.  Forms  202. 

Note. — ^The  general  form  used  in  com- 
plaints precedes  this  paragraph  and  it 
is  followed  by  the  usual-  demand  for 
relief. 

B.  Complaint  by  Builder  on  Special 

Contract,    Modified    by    Parol, 
With  Claim  for  Extra  Work. 
TiiBt,    For  a  cause  of  action. 

I.  That   on   the    day   of 

• — f  18 — ,  at  ,  the  de- 
fendants, under  their  hands  and.  seals, 
made  a  contract  in  writing  with  the 
plaintiff  of  which  the  following  is  a 
copy:    (copy  contract). 

II.  That  thereafter,  and  before  the 

day    of   ,    18—,   the 

plaintiff  duly  performed  all  the  condi- 
tions thereof  on  his  part,  except  that 
at  the  request  of  the  defendants  he 
covered  the  roof  of  the  building  in  the 
above  contract  mentioned  with  slate  in- 
stead of  shingles,  for  which  the  defend- 
ant promised  to  pay  a  reasonable  sum  m 
addition  to  the  price  named  in  said 
contract;  and  that  at  the  like  request 
he  omitted  to  put  blinds  upon  the  rear 
of  the  building,  on  the  agreement  with 
the  defendants  that  a  reasonable  de- 
duction should  be  made  from  the  price 
named  in  said  contract  for  such  omis* 
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sion;  and  that  by  the  consent  of  the 
defendant  the  time  for  completing  said 
work  was  extended  for  on-e  month  after 
the  day  named  in  said  contract,  to-wit, 

to  the  — ^—  day  of ,  18 — , 

on  which  day  the  whole  of  said  work 
was  completed  by  the  plaintiff. 

ni.  That  the  sum  of dol- 
lars is  a  reasonable  payment  to  be 
made  in  addition  to  the  price  named  in 
said  contract,  for  covering  said  roof 
with  slate  instead  of  shinies. 

IV.  That  the  snm  of  dol- 
lars is  a  reasonable  deduction  to  be 
made  from  the  price  named  in  said 
contract  for  the  omission  to  put  blinds 
upon  said  building. 

V.  That  on  the    day  of 

— ,  18 — ,  at  f  payment 

of  the  sum  of dollars,  being 

the  balance  due  on  said  contract  after 
making  such  allowance  and  such  de- 
duction, was  duly  demanded  of  the  de- 
fendants by  the  plaintiff,  but  no  part 
thereof  has  been  paid  (except  the  sum 
of,  etc.). 

Second.  And  for  a  second  cause  of 
action. 

I.     That  between  the  day 

of ,  18 — ,  and  the day 

of  ,  18 — ,  at ,  he  ren- 

dered further  services  to  the  defend- 
ants at  their  request  in  (here  state 
extra  work  done,  and  materials  fur- 
nished therefor),  for  which  the  defend- 
ants promised  to  pay  so  much  as  they 
should  be  reasonably  worth. 

n.  That  the  same  are  reasonably 
worth dollars,  which  sum  be- 
came due  therefor  on  the day 

of ,  18 — f  but  no  part  thereof 

has  been  paid.    1  Abb.  Forms  285. 

Note. — The  contract  may  be  set  out 
according  to  its  legal  effect,  instead  of 
Betting  it  out  in  full. 

C.    Complaint    Against    BvUder    for 
Not  Wen  Finishing  Building. 

I.     That   on   the day   of 

,  18 — ,  at  ,  this  plain- 

tiff and  the  defendant  entered  into  an 
agreement  in  writing,  under  their  hands 
and  seals,  of  which  a  copy  is  annexed 
as  a  part  of  this  eomplaint. 

n.  That  the  plaintiff  duly  fulfilled 
all  the  conditions  thereof  on  his  part. 

m.  That  the  defendant  did  not  ful- 
fil said  contract  on  his  part,  but  on 
the  contrary  erected  said  building  in 
so  unskilful  and  negligent  a  manner 
(and  of  so  unsuitable  materials),  that, 
shortly  after  its  completion,  the  foun- 
dation settled,  the  ?ndls  cracked,  the 


roof  and  walls  became  leaky,  a  con- 
siderable portion  of  the  plastering  fell, 
and  the  house  otherwise  wab,  and  is, 
entirely  untenantable,  and  nearly  use- 
less, through  the  negligent  and  unskil- 
ful manner  of  its  erection,  to  the  dam- 
age of  the  plaintiff  dollars. 

1   Abb.  Forms  359. 

D.  Complaint  Against  Builder  for 
Not  Completing  His  Work; 
With  Special  Damage  hy  Loss 
of  Bent, 

L     That   on   the  day    of 

,  18 — %9X  ,  the  plain- 
tiff and  the  defendant  entered  into  an 
agreement,  under  their  handstand  seals 
(or  the  hand  and  seal  of  the  defend- 
ant), of  which  a  copy  is  annexed  as  a 
part  of  this  complaint  (or  state  its 
legal  effect,  e.  g.,  thus:  whereby  the 
defendant  agreed  to  erect,  in  a  sub' 
stantial    manner,     a    two-story    frame 

house  in  the  village  of ,  county 

of ,  and  to  have  the  said  house 

completed  and  ready  for  occupancy  on 

or  before  the day  of ^ 

18 — f  for  which  this  plaintiff  agreed  to 

pay  him dollars,  payable  as 

follows:    When  the  foundations  should 

be  laid,  the  sum  of  dollars; 

when  the  first  story  should  be  up  and 

the  second  tier  of  beams  laid, • 

dollars;  when  the  second  story  should 
be  put  up  and  the  third  tire  of  beams 

laid, dollars;  and  when  the  roof 

should   be    on,   dollars;    and 

when  the  house  should  be  entirely  com- 
pleted, the  balance  of dollars). 

n.  That  the  plaintiff  duly  performed 
all  the  conditions  thereof  on  his  part. 

m.  That  the  defendant  entered 
upon  the  performance  of  the  work  un- 
der said  contract,  and  laid  the  founda- 
tions of  the  said  house,  and  commenced 
the  erection  of  the  first  story  thereof; 
but  has  neglected  to  finish  the  said 
building  pursuant  to  said  contract,  and 
has  left  the  same  with  the  foundations 
laid,  and  the  walls  of  the  first  story 
partly  up,  and  that  although  the  time 
for  the  completion  of  said  building 
expired  before  this  action,  he  refuses 
to  complete  the  same. 

IV.      That    the    plaintiff,    on    the 

day  of  i    18—,    at 

,  mado  an  agreement  with  one 

M.  N.,  whereby  he  agreed  to  let,  and 
said   M.   N.   agreed   to   hire,  the   said 

building  for  one  year  from  the 

day  of ,  at  the  yearly  rent  of 

dollars,  of  which  the  defend- 
ant had  due  notice. 
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v.  That  bj  reason  of  the  defend- 
ant's failure  to  complete  the  eontraet 
aforesaid  npon  hia  part,  the  plaintiff 
has  been  nnable  to  complete  said  hoase 
so  as  to  ^ve  M.  N.  occupancy  thereof, 
and  has  been  thereby  deprived  of  the 
profits  of  said  lease,  and  has  been  oth- 
erwise greatly  injured,  to  his  damage 
dollars.    1  Abb.  Forms  357. 

IL  Answer,  Plaintiff's  Work  Not  Fin- 
ished, and  Axdiltect's  Gertilloate 
Not  Obtained. 

L  That  the  said  work  was  not  com- 
pleted in  a  good  and  workmanlike 
manner,  on  or  before  the  day  limited 
therefor  in  the  contract  set  forth  in 
the  complaint;  but,  on  the  contrary, 
the  said  work  on  that  day,  and  from 
thence  to  the  commencement  of  this 
action,  was,  and  still  is,  incomplete  and 
unfinished. 

n.  That  no  certificate  from  the  said 
architect,  that  the  said  work  had  been 
eompleted  to  his  satisfaction,  was  ob- 
tained by  the  plaintiff  before  this  ac- 
tion.   2  Abb.  Forms  90. 


ABBAIGNMENT  AKD   PLEA. 

L    Azraignment^  87 

A.  The  Arraignment^  87 

B.  Becard  of,  87 

n.    Pleas  to  Jurisdiction,  88 
HL    Bemnzier,  8S 

A.  To  Indictment,  88 

B.  Joinder  to  Indictment,  88 

C.  To  Plea  in  Bar,  89 

D.  Joinder,  in  Bar,  89 
XV.    Pleas  in  Abatement^  89 

A.  Misnomer,  89 

B.  No   Preliminary  Examination,  89 
V.    Pleas  in  Bar,  89 

A.  Mixed  of  Becord  and  Fact,  89 

1.  Auterfoie  Acquit,  89 

2.  Auterfois  Convict,  90 

3.  Former  Jeopardy,  91 

4.  Pardon,  91 

B.  Fleas  to  Matter  of  Indictment,  91 

1.  General  Issue,  91 

2.  Special  Plea,  91 

3.  Nolo  Contendere,  92 
VL    Seplicatlons,  92 

A.  General  Form,  92 

B.  To  Jurisdiction,  92 

C.  To  Plea  in  Abatement,  92 
U,  To  Auterfois  Aequit,  92 

E.  To  Auterfois  Convict,  93 
P.  To  Former  Jeopardy,  93 

Vn.    Bejoinder,  93 

A.    General  Form,  93 

For   other   forms,   see    2    Standard 
Pwc.  900,  915. 


CBOSS-BEFEftENCES : 
Grand  Juby: 

Plea    in    Abatement,    Grand    Juror 
Disqualified   (a,  b); 

Special  Plea,  Jury  Not  Properly  Se- 
lected: 

Plea   in   Abatement,   Full  Jury   Not 
Present; 

Beplication  to  Plea  That  Jurors  Were 
Not  Properly  Selected. 
Jbopabdy: 

Plea,    Discharge    of    Jury    Without 

Verdict; 
Beplication  to  Plea  of  Jeopardy. 

L    Arraignment 

A.     The  Arraignment. 

(a)  "A.  B.,  hold  up  your  hand." 
(b)  «*You  stand  indicted  by  the  name 
of  A.  B.,  late  of,  etc.,  for  that  you  on, 
etc.,'*  read  indictment,  (c)  ''How 
say  you  A.  B.,  are  you  guilty  or  not 
guilty? '»     1  Chit.  Cr.  L.  415,  416. 

Plea  "not  guilty"  (if  general  issue). 
1  Cfhit.  Cr.  L.  416. 

Note. — The  first  of  these  ceremonies 
9s  intended  the  more  completely  to 
identify  the  prisoner  as  the  person 
named  in  the  indictment,  because  by 
holding  up  his  band  when  his  name  is 
called,  he  aoknowledges  himself  to  be 
properly  described  under  that  appella- 
tion. But  this  ceremony  is  not  abso- 
lutely necessary,  for  if  the  prisoner 
obstinately  refuse  to  hold  up  his  hand, 
the  same  purpose  is  answered  by  any 
admission  that  he  is  the  person  in 
tended,     1  Chit.  Cr.  L.  414. 

Note.— 'It  has  been  laid  down  that 
the  prisoner  ought  to  stand  at  the  bar, 
during  his  arraignment,  without  irons, 
shackles,  or  any  other  restraint,  unless 
there  is  danger  of  an  escape.  But  a 
distinction  has  been  taken  between  the 
time  of  arraignment  and  trial,  and  it 
seems  to  be  the  better  opinion  that  he 
is  not  entitled  to  have  his  fetters  taken 
off  until  after  he  has  pleaded.  1  Chit 
Cr.  L.  417. 

B.    Becord  of  Arraignment  and  Plea. 

And  afterwards,  to-wit,  at  the  same 
delivery  of  the  gaol  of  the  said  lord 
the  king  of  his  county  aforesaid,  on 
the  said  Friday,  the  sixth  day  of  Au- 
gust, in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before 
the  said  justices  of  the  lord  the  king 
last  above  named,  and  others  their  fel- 
lows aforesaid,  here  cometh  the  said 
Peter  Hunt,  under  the  custody  of  Wil- 
liam Browne,  esquire,  sheriff  of  the 
oCimty  aforesaid  (in  whose  custody  in 

Vol.  IX 


88 


ARRAIGNMENT  AND  PLEA 


the  gaol  of  the  county  aforesaid,  for 
the  cause  aforesaid,  he  had  been  before 
committed),  being  brought  to  the  bar 
here  in  his  proper  person  by  the  said 
sheriff,  to  whom  he  is  here  also  com- 
mitted: And  forthwith  being  demand- 
ed concerning  the  premises  in  the  said 
indictment  above  specified  and  charged 
upon  him,  how  he  will  acquit  himself 
thereof,  he  saith  that  he  is  not  guilty 
thereof;  and  thereof  for  good  and  evil, 
he  puts  himself  upon  the  country:  And 
John  Bleneowe,  esquire,  clerk  of  the 
assizes  for  the  county  aforesaid,  who 
prosecutes  for  the  said  lord  the  king 
in  this  behalf,  doth  the  like.  2 
Cooley's  Bl.  (App-i  478. 

IL    Pleas  to  Jtixisdictlon. 

Piea  to  Jurisdiction  (a). 
And  the  said  J.  S.,  in  his  own  proper 
person,  cometh  into  court  here,  and 
having  heard  the  said  indictment  read, 
saith  that  the  court  of  our  lady  the 
queen  here  ought  not  to  take  cogni- 
sance of  the  (trespass  and  assault)  in 
the  said  indictment  above  specified; 
because,  protesting  that  he  is  not  guilty 
of  the  same,  nevertheless  the  said  J.  8. 
saith  that  (etc.,  so  proceeding  to  state 
the  matter  of  the  plea.  Conclude  thus) : 
And  this  he  the  said  J.  S.  is  ready  to 
verify;  wherefore  he  prays  judgment 
if  the  said  court  of  our  lady  the  queen 
now  here  will  or  ought  to  take  cogni- 
zance of  the  indictment  aforesaid;  and 
that  by  the  court  here  he  may  be  dis- 
missed and  discharged,  etc.  Arch.  Cr. 
PI.  81. 

Plea  to  Jurisdiction  (h), 
''Comes  the  defendant  in  propef 
person,  and  by  plea  in  abatement  to 
the  indictment,  filed  by  leave  of  the 
court,  says:  That  the  indictment  in 
this  case  charges  the  defendant  with 
an  assault  with  intent  to  commit  mur- 
der upon  the  body  of  one  Earl  Boyce; 
that  the  difficulty  or  shooting  out  of 
which  this  indictment  arises^  and  upon 
which  the  charge  is  made,  was  com- 
mitted on  the  6th  day  of  June,  1908; 
that  the  territory  where  said  alleged 
offense  was  committed  was  on  that  day 
in  the  county  of  Wayne;  the  said  in- 
dictment was  returned  by  the  grand 
jury  of  the  county  of  Wayne  at  the 
September  term,  1908,  of  said  county; 
but  since  the  commission  of  said  al- 
leged offense,  and  since  the  return  of 
said  indictment,  to-wit,  April  30,  1909, 
the  general  assembly  of  the  state  of 
Tennessee  passed  an  act  by  which  the 


line  between  the  counties  of  Wayne  and 
Perry  was  so  changed  as  to  place  said 
territory  where  said  alleged  offense 
was  committed  in  the  county  of  Perry, 
said  act  being  chapter  441  of  the  Acts 
of  1909,  page  1653.  The  alleged  of- 
fense embraced  in  this  indictment 
against  defendant  was  committed,  it 
committed  at  all,  in  the  territory  de- 
scribed in  said  act,  and  by  said  act 
taken  from  Wayne  county  and  annexed 
to  Perry  county,  and  is  now  a  part  of 
Perry  county. 

"Therefore  defendant 'avers  that  the 
circuit  court  of  Wayne  county  has -no 
jurisdiction  to  try  this  defendant  upon 
said  indictment  for  said  offense,  and 
prays  that  said  indictment  be  abated 
and  the  defendant  be  discharged." 
State  V,  Marshall,  124  Tenn.  230,  135 
S.  W.  926. 

Note. — This  plea  must  not  only  ob- 
ject that  the  court  before  which  the 
proceedings  are  taken  has  no  jurisdic- 
tion over  them,  but  must  show  what 
court  has  authority  to  proceed  to  try 
them.  It  is  not  necessary  that  it  should 
conclude  by  answering  over  to  the  fel- 
ony, or  put  in  issue  the  facts  of  guilt 
or  innocence,  though  it  may  do  so.  As 
this  is  a  dilatory  plea,  it  seems  neees- 
sary  to  add  an  affidavit  of  its  trutii. 
1  Chit.  Cr.  L.  438. 

in.    Demurrer. 

A.  Demurrer    To   an   Indictment   cr 

Information, 
And  the  said  J.  S.  in  his  own  proper 
person  cometh  into  court  here,  and 
having  heard  the  said  indictment  (or 
information)  read,  saith,  that  the  said 
indictment  (or  information),  and  the 
matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in  law, 
and  that  he  the  said  J.  S.  is  not  bound 
by  the  law  of  the  land  to  answer  the 
same;  and  this  he  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  in- 
dictment (or  information  in  this  behalf, 
the  said  J.  S.  prays  judgment,  and  that 
by  the  court  he  may  be  dismissed  and 
discharged  from  the  said  premises  in 
the  said  indictment  (or  information) 
specified.    Arch.  Cr.  PI.  84. 

B.  Joinder   to   Demurrer   to   Indict- 

ment or  Information, 
And  J.  N„  who  prosecutes  for  our 
said  lady  the  (jueen  in  this  behalf,  saith 
that  the  said  indictment,' and  the  mat- 
ters therein  contained,  in  manner  and 
form  as  the  same  are  above  stated  and 
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Mt  fortli,  are  BufBcient  in  law  to  com* 
pel  the  said  J.  8.  to  answer  the  same; 
and  the  said  J,  N.,  who  proseeutes  as 
aforesaid,  is  ready  to  verify  and  prove 
the  same,  as  the  eonrt  here  shall  di- 
rect and  award;  wherefore,  inasmuch 
as  the  said  J.  S.  hath  not  answered  to 
the  said  indictment,  nor  hitherto  in 
any  manner  denied  the  same,  the  said 
J.  N.,  for  onr  said  lady  the  queen, 
prays  judgment,  and  that  the  said  J.  B* 
may  be  convicted  of  the  premises  in 
the  said  indictment  specified.  Areh. 
Or.  PL  84. 

C.  Demurrer  To  a  Plea  in  Bar, 
And  J.  N.,  who  prosecutes  for  out 
lady  the  queen  in  this  behalf,  as 
to  the  said  plea  of  the  said  J.  S.  by 
him  above  pleaded,  saith  that  the  same, 
and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  our  said  lady 
the  queen  from  prosecuting  the  said 
indictment  against  him  the  said  J.  S.; 
and  that  our  said  lady  the  queen  is  not 
bound  by  the  law  of  the  land  to  answer 
the  same;  and  this  be  the  said  J.  N., 
who  prosecutes  as  aforesaid,  is  ready  to 
verity;  wherefore,  for  want  of  a  tuf- 
ilcient  plea  in  this  behalf,  he  the  said 
J.  N.,  for  our  said  lady  the  quee'n, 
prays  judgment,  and  that  the  said  J.  B. 
may  be  convicted  of  the  premises  in 
the  said  indictment  specified.  Areh. 
Cr.  PL  84. 

I>.    Joinder  in  Demurrer  To  Plea  in 

Bar, 
''And  the  said  J.  S.  saith,  that  his 
■aid  plea  by  him  above  pleaded,  and 
the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above 
E leaded  and  set  forth,  are  sufficient  in 
%w  to  bar  and  preclude  our  said  lady 
tbe  queen  from  prosecuting  the  said 
indictment  against  him  the  said  J.  8.; 
and  the  said  J.  8.  is  ready  to  verify 
and  prove  the  same,  as  the  said  court 
here  shall  direct  and  award;  wherefore, 
inasmuch  as  the  said  J.  N.  for  our  said 
lady  the  queen  hath  not  answered  the 
aaid  plea,  nor  hitherto  in  any  manner 
denied  the  same,  the  said  J.  S.  prays 
judgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  in- 
dictment specified.''  The  joinder  is  the 
same,  if  the  demurrer  be  to  a  plea  in 
abatement,  except  that  it  concludes 
with  prajdng  "judgment  and  that  the 
said  indictment  may  be  quashed,"  etc: 
Arch.  Cr.  PL  86. 


IV.    Pleas  in  Abatement. 

A.  Plea  in  Abatement  to  Indictment; 

Misnomer. 

"And  James  Long,  who  is  indicted 
by  the  name  of  George  Long,  in  his 
own  proper  person  cometh  into  court 
here,  and  having  heard  the  said  indict- 
ment read,  saith  that  he  was  baptized 
by  the  name  of  James,  to-wit,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, and  by  the  Christian  name  of 
James  hath  always  since  his  bap- 
tism hitherto  been  called  or  known; 
without  this,  that  he  the  said  James 
Long  now  is  or  at  any  time  hitherto 
hath  been  called  or  known  by  the 
Christian  name  of  George,  as  by  the 
said  indictment  is  supposed;  and  this 
he  the  said  James  Long  is  ready  to 
verify;  wherefore  he  prayeth  judgment 
of  the  said  indictment,  and  that  the 
same  may  be  quashed,"  etc.  Arch. 
Cr.  PL  82. 

Affidavit. — James  Long,  of  $ 

the  defendant  in  this  prosecution,  mak- 
etb  oath  and  saith  that  the  plea  here- 
unto annexed  is  true  in  substance  and 
matter  of  fact.    Arch.  Cr.  PL  82. 

}fote. — In     criminal    proceedings    on 
plea  in  abatement  the  orderly  method 
18  for  the  prosecuting  attorney  to  de-/ 
mur  or  reply.    Martin  r.  State,  79  Wis. 
165,  48  N.  W.  119. 

B.  Plea   in   Abatement,   no   Prelimi- 

nary EoBamination* 
<'Now  comes  the   defendant  in   the 

above  entitled  action  by  ,  his 

attorneys,  and  befoje  pleading  to  the 
merits  enters  this  his  plea  in  abate- 
ment of  this  action  for  that  the  infor- 
mation herein  was  filed  in  this  court 

on  the day  of ,  A.  D. 

189 — y  and  that  this  defendant  has 
never  had  a  preliminary  examination 
as  provided  by  law,  before  a  justice 
of  the  peace,  judge  of  a  court  of  rec- 
ord, ojf  such  commissioner  or  any  other 
examining  magistrate  or  officer,  and 
that  this  defendant  has  never  waived 
his  right  to  such  examination." 
(Prayer.)  State  v.  Sorenson,  84  Wis. 
27,  53  N.  W.  1124. 

V.    Fleas  In  Bar. 

A.    Mixed  of  Becord  and  Fad, 
1.    Plea  of  Auterfois  Acquit. 

"And  the  said  J.  8.  in  his  own 
proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment 
read,  saith  that  our  said  lady  the  queen 
ought  not  further  to  prosecute  the  said 
indictment  against  the  said  J.  S.;  be- 
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eanse  he  saith  that  heretofore,  to-wit, 
[at  the  general  quarter  sessionB  of  the 
peace,  holden  at  ,  so  continu- 
ing the  caption  of  the  former  indict- 
ment, ''it  was  presented  that  the  said 
J.  8.  (then  and  there,  and  thereby  de- 
scribed aa  J.  S.,  late  of ^  in  the 

county  aforesaid,  laborer),  on  the  third 
day  of,"  etc.,  continuing  the  indict- 
ment to  the  end;  reciting  it,  however, 
in  the  past,  and  not  in  the  present, 
tense.  Becite  also  the  remainder  ot 
the  record  to  the  end  of  the  judgment 
in  the  past  tense,  in  like  manner. 
Then  proceed  thus]:  "As  by  the  rec- 
ord thereof  more  fully-  and  at  large 
appears;  which  judgment  still  remains 
in  full  force  and  effect,  and  not  in  the 
least  reversed  or  made  void.  And  the 
said  J.  8.  in  fact  saith,  that  he  the 
said  J.  8.,  and  the  said  J.  8.  so  in* 
dieted  and  acquitted  as  last  aforesaid, 
are  one  and  the  same  person^  and  not 
other  and  different  persons;  and  that 
the  (felony  and  larceny)  of  which  he 
the  said  J.  8.  was  so  indicted  and  ac- 
quitted as  aforesaid,  and  the  (felony 
and  larceny),  of  which  he  is  now  in- 
dicted, are  one  and  the  same  (felony 
and  larceny),  and  not  other  and  differ- 
ent (felonies  and  larcenies).  And  th'is 
he  the  said  J.  8.  is  ready  to  verify; 
wherefore  he  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises 
in  the  present  indictment  specified." 
.  .  .  "And  as  to  the  felony  and 
larceny  of  which  of  the  said  J.  8.  now 
stands  indicted,  he  the  said  J.  8.  saith 
that  he  is  not  guilty  thereof;  and  of 
this  he  the  said  J.  8.  puts  himself  upon 
the  country."    Arch.  Cr.  PI.  89. 

Note. — ^If  the  indictment  be  for  fel- 
ony or  treason,  the  defendant,  besides 
this  plea  of  auterfois  acquit,  should 
also  plead  over  to  the  felony.  -  In  such 
a  case,  therefore,  continue  the  plea 
thus:  "And  as  to  the  felony  and  lar- 
ceny of  which  the  said  J.  8.  now  stands 
indicted,  he  the  said  J.  8.  saith,  that 
he  is  not  guilty  thereof;  and  of  this 
he  the  said  J.  8.  puts  himself  upon  the 
country."  If,  however,  the  defendant 
pleads  auterfois  acquit  without  plead- 
ing over  to  the  felony,  after  his  spe- 
cial plea  is  found  against  him,  he  may 
still  plead  over  to  the  felony.  Arch. 
Cr.  PI.  89. 

2.    Flea  of  Auterfois  Convict. 

"And  the  said  J.  8.  in  his  own 
proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment 


read,  saith  that  our  said  lady  the  queen 
ought  not  further  to  prosecute  the  said 
indictment  against  him  the  said  J.  8. 
in  respect  of  the  offense  in  the  said 
indictment  mentioned,  because  he  saith 
that  heretofore,  to-wit,  on  the  ' 

day  of  ,  in  the  year  of  our 

lord     .     at     the     parish     of 

,  in   tne  county  of 9 

he  the  said  J.  8,  was,  upon  the  con^ 
plaint  of,  etc.  (reciting  the  informa- 
tion before  the  magistrates  in  the  past 
tense),  convicted  before  the  said  A.  B. 
clerk,  and  the  said  C.  D.,  Esq.,  two  of 
her  majesty's  justices  of  the  peace  in 
and  for  the  said  county,  for  that  he 
the  said  J.  8.  did,  within  three  calendar 
months  then  last  past,  to-wit,  on,  etc., 
at,  etc.,  with  force  and  arms,  unlaw- 
fully assault  and  beat  the  said  J.  N., 
in  the  peace  of  our  said  lady  the  queen 
then  and  there  being,  contrary  to  the 
statute  in  that  case  made  and  pro- 
vided; and  the  said  justices  did  then 
and  there  adjudge  the  said  J.  8.  for 
this  said  offense  to  forfeit  and  pay 
the  sum  of  51  of  lawful  money  of 
Great  Britain;  and,  in  default  of  im- 
mediate pajrment  of  the  said  sum  of 
52  by  the  said  J.  8.  as  aforesaid,  they 
the  said  justices  did  adjudge  the  said 
J.  8.  to  be  imprisoned  in  the  house  of 
correction  for  the  said  county  for  the 
space  of  two  calendar  months,  unless 
the  said  sum  of  51  should  be  sooner 
paid;  and  the  said  justices  did  direct 
that  the  said  sum  of  61  should  be  paid 
to  K  F.,  one  of  the  overseers  of  the 
poor  of  the  parish  of  afore- 
said,, in  which  parish  the  said  offense 
was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  stat- 
ute in  that  case  made  and  provided, 
as  by  the  record  of  the  said  conviction 
more  fully  and  at  large  appears;  which 
said  judgment  and  conviction  still 
remains  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made 
void.  And  the  said  J.  8.  further  saith 
that  the  assault  and  battery  of  the 
said  J.  N.,  of  which  he  the  said  J.  8., 
was  so  convicted  as  aforesaid,  and  the 
stabbing,  cutting,  and  wounding  of  the 
said  J.  N.  in  the  said  indictment  men- 
tioned, are  one  and  the  same  assault 
and  battery,  and  not  other  and  differ- 
ent. And  he  the  said  J.  8.  further 
saith  that  he  the  said  J.  8.  hath  duly 
paid  the  whole  amount  of  the  said  sum 
of  5Z  so  adjudged  by  the  said  justices 
to  be  paid  under  the  said  conviction 
as   aforesaid   to  the   said  R  F.,  etc. 
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being  saeh  overseer  of  the  said  parish 

of  as  aforesaid.    And  this  he 

the  said  J.  8.  is  ready  to  verify;  where- 
fore he  prays  judgment  if  our  said 
lady  the  queen  ought  further  to  prose- 
cnte  the  said  indictment  against  him 
the  said  J.  S.  in  respeet  of  the  said 
offense  in  the  said  indictment  men- 
tioned, and  that  he  the  said  J.  S.  may 
be  dismissed  and  discharged  from  the 
same.  And  as  to  the  felony  aforesaid 
in  the  said  indictment  mentioned,  the 
said  J.  S.  saith  that  he  is  not  guilty 
thereof,  and  therefore  he  puts  himself 
upon  the  eountry,"  etc.  Arch.  Cr.  PI. 
91. 

3.  PUa  of  Farmer  Jeopardy. 
And  the  said  John  Grant  comes  and 

says  that  no  further  proceedings  in  the 
premises  ought  to  be  had  or  taken 
against  him  on  the  said  indictment, 
because  he  says  that  on  the  first  day 
of  September,  instant,  in  the  court  of 
sessions  in  said  county,  the  said  defend- 
ant was  put  upon  his  trial  upon  said 
indictment,  and  a  jury  between  the  peo- 
ple and  the  said  defendant,  upon  the 
said  indictment,  was  in  due  form  of 
law  drawn,  impanireled^  charged  and 
sworn  to  well  and  truly  try  the  said 
issue.  And  the  said  jury,  without  the 
eonsent  of  the  said  defendant,  havd 
been  discharged  and  separated  without 
having  rendered  any  verdict  therein, 
and  without  disagreeing  or  other  spe- 
cial cause,  but  by  mere  irregularity, 
and  the  said  defendant  says  that  he 
has  once  been  in  jeopardy  upon  the  said 
indictment,  and  cannot  by  the  law  of 
the  land  be  again  tried  thereon.  Grant 
r.  People,  4  Park.  Cr.  (N.  Y.)  527,  529. 
Note, — ^This  was  the  identical  indict- 
ment of  the  previous  trial. 

4.  PUa,  Pardon, 

And  the  said  A.  B.  in  his  own  proper 
person  cometh  into  court  here,  and  hav- 
ing heard  said  indictment  read,  saith 
that  our  lord  the  king  ought  not  fur- 
ther to  prosecute  the  said  indictment 
against  him  the  said  A.  B.  in  respect 
to  the  offense  in  the  said  indictment 
mentioned,  because  he  saith  that  here- 
tofore, to-wit,  on  the day  of 

-,    in    the   year    of     our    lord 


,    the    king's    most     excellent 

majesty,  by  his  most  gracious  letters 
patent  of  pardon  under  his  great  seal 
of  England,  bearing  date  at  Westmin- 
ister the  said day  of 


in  the  ^ear  of  oar  lord 


-,  and 


here  into  this  most  high  and  honorable 
court,  produced   under  the   said  great 


seal;  of  his  special  grace  and  certain 
knowledge,  hath  pardoned,  remised  and 
released  to  him,  the  said  A.  B.,  the 
offenses  in  said  indictment  mentioned, 
which  letters  of  patent  of  pardon  fol- 
low in  these  words  (set  out  pardon). 
And  the  said  A.  B.  further  saith  that 
the  offense  in  said  letters  patent  of 
pardon  mentioned  and  the  offense  in 
the  said  indictment  mentioned  are  one 
and  the  same  offense,  and  not  other  and 
different. 

By  reason  of  which  said  letters  pat- 
ent, the  said  A.  B.  prays  that  by  the 
court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in 
the  Isaid  indictment  specified.  (Com- 
piled by  the  writer  from  common-law 
precedents.  Arch.  Cr.  PI.  146,  148; 
Rex  V.  Danby,  11  How.  St.  Tr.  599, 
7fi4.)  , 

Note. — ^A  pardon  may  be  pleaded  in 
bar.  4  BL  Com.  337,  402.  A  pardon 
may  be  pleaded  in  arrest  of  judgment. 
4  BL  Com.  337,  376^  402.  And  after 
sentence,  in  bar  of  execution.  4  Bl. 
Com.  337,  402.  <<If  a  man  is  indicted 
and  has  a  pardon  in  his  pocket,  and 
afterwards  puts  himself  upon  his  trial 
by  pleading  the  general  issue,  he  has 
waived  the  benefit  of  such  pardon." 
BL  Com.  401,  402.  "But  if  a  man 
avails  himself  thereof  as  soon  as  by 
the  course  of  law  he  may,  a  pardon 
may  be  pleaded. "  4  BL  Com.  402.  "A 
court  would  undoubtedly  at  this  day 
permit  a  pardon  to  be  used  after  the 
general  issue."  Marshall,  C.  J.  United 
States  V.  Wilson,  7  Pet.  (U.  S.)  150, 
162,  8  L.  ed.  640. 

B.    Pleas   To  Matter  of  Indictment. 

1.  General  Issue. 

The  general  issue  is  pleaded  by  the 
prisoner  viva  voce  at  the  bar  in  these 
words,  "not  guilty."  When  the  rec- 
ord is  made  up,  the  general  issue  ap- 
pears upon  it  thus:  "And  he  the  said 
J.  S.  forthwith  being  demanded  con- 
cerning the  premises  in  the  said  indict- 
ment above  specified  and  charged  upon 
him,  how  he  will  acquit  himself  thereof, 
saith  that  he  is  not  guilty  thereof.'' 
And  the  similiter  is  then  added  thus: 
"And  J.  N.  (the  clerk  of  the  peace, 
or  clerk  of  arraigns),  who  prosecutes 
for  our  said  lady  the  queen  in  this  be- 
half, doth  the  like."  Arch.  Cr.  PL 
93,  94. 

2.  Speoial  Plea. 

And  the  said  J.  S.  in  his  own  proper 
person  cometh  into  court  here,  and  hav- 
ing heard  the  said  indictment  (or  in* 
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formation)  read,  saitb  that  our  said 
lady  the  queen  ought  not  further  to 
prosecute  the  said  indictment  against 
him  the  said  J.  8.;  because  he  saith 
that  (etc.,  80  proceeding  to  state  the 
matter  of  the  plea;  and  concluding 
thus):  And  this  he  the  said  J.  S.  is 
ready  to  verify;  wherefore  he  prays 
judgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  in- 
dictment above  specified.  Arch.  Cr. 
1^1.  86. 

3.    Plea  of  Nolo  Contendere, 

'^And  now  the  said  George  Lane  is 
set  to  the  bar^  and  has  this  indictment 
read  to  him"  (and  by  leave  of  this 
court)  "he  says  he  will  not  contend 
with  the  commonwealth,  with  which 
the  attorney  for  the  commonwealth  is 
content,  it  is  therefore  considered," 
etc.  Com.  r.  Horton,  9  Pick.  (Mass.) 
206. 

Note. — ^This  plea  is  only  by  leave  of 
the  court. 

There  has  been  a  revival  of  this  plea 
in  certain  jurisdictions  to  avoid  the 
effect  of  previous  conviction  in  liquor 
cases. 

Entry  of  Plea  of  Nolo  Contendere, 

That  the  defendant  "non  vult  con- 
tendere cum  domina  regina  et  posuit  se 
in  gratiam  curiae."  1  Chit.  Cr.  L. 
431;  2  Stakdard  Prog.  906,  n.  29. 

Note. — ^An  implied  confession  is 
where,  in  case  not  capital,  a  defend- 
ant does  not  directly  own  himself  to 
be  guilty,  but  tacitly  admits  it  by 
throwing  himself  on  the  king's  mercy, 
and  desiring  to  submit  to  a  small  fine, 
which  the  court  may  either  accept  or 
Recline,  as  they  think  proper.  1  Chit. 
Cr.  L.  431. 

VL    BepUcatioiis. 

A.    Replication,  General  Form. 

And  hereupon  J.  N.,  etc.,  who  prose- 
cutq^  for  our  said  lady  the  queen  in 
this  behalf,  says  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  8.  above  pleaded  in  bar  alleged,  our 
said  lady  the  queen  ought  not  to  be  pre- 
cluded from  prosecuting  the  said  in- 
dictment against  the  said  J.  S.;  because 
he  says  that  (etc.,  so  proceeding  to 
state  the  matter  of  the  replication;  and 
concluding  thus):  And  this  he  the 
said  J.  N.  prays  may  be  inquired  of 
by  the  country.  Or,  if  it  conclude  with 
a  verification,  then  thus:  And  this  he 
the  said  J.  N.  is  ready  to  verify; 
wherefore  he  prays  judgment,  and  that 


the  said  J.  8.  fbay  be  convicted  of  the 
premises  in  the  said  indictment  above 
specified.  Where  the  plea  is  pleaded 
to  an  information,  the  replication  is 
thus:  And  the  said  attorney-general 
of  our  said  lady  the  queen,  who  prose- 
cutes as  aforesaid,  says  that,  by  reason 
of,  etc.  And  this  the  said  attorney* 
general  of  our  said  lady  the  queen 
prays,  etc.,  as  above. 

If  the  replication  conclude  to  the 
country,  the  similiter  is  then  added, 
in  making  up  the  record:  And  the  said 
J.  S.  doth  the  like.  But  if  the  repli- 
cation conclude  with  a  verification,  the 
defendant  must  then  rejoin.  Arch.  Cr. 
PI.  86. 

B.  Eeplication   to   Plea   to  Jurisdic- 

tion. 
And  hereupon  J.  N.  (the  clerk  of 
the  peace,  or  clerk  of  assigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  says  that  notwithstand- 
ing anything  by  the  said  J.  8.  above 
in  pleading  alleged,  this  court  ought 
not  to  be  precluded  from  taking  cogni- 
zance of  the  indictment  aforesaid;  be- 
cause he  says  that  (etc.,  stating  the 
matter  of  the  replication).  Arch.  Cr. 
PI.  81. 

C.  Eeplication  to  Plea  in  Abatement, 
And  hereupon  J.  N.  (the  clerk  of  the 

peace,  or  clerk  of  the  arraigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  saith  that  the  said  in- 
dictment, by  reason  of  anything  by  the 
said  James  Long  in  his  said  pica  above 
alleged,  ought  not  to  be  quashed;  be- 
cause he  saith  that  the  said  James 
Long,  long  before  and  at  the  time  of 
the  preferring  of  the  sa^d  indictment, 
was,  and  still  is,  known  as  well  by  the 
name  of  George  Long  as  by  the  name 
of  John  Long,  to-wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid;  and 
that  he  the  said  J.  N.  prays  may  be 
inquired  of  by  the  country,  etc.  Arch. 
Cr.  PI.  82. 

Note. — Instead  pf  replying,  the  prose- 
cutor may,  if  the  grand  jury  be  still 
sitting,  after  the  indictment,  by  sub- 
stituting the  name  by  which  the  de- 
fendant has  pleaded  for  the  name  in 
the  indictment,  and  have  it  preferred 
again  and  found,  and  the  defendant 
again  arraigned  upon  it;  in  which  case 
he  will  be  estopped  by  his  plea  in 
abatement  from  again  pleading  a  mis- 
nomer.   Arch.  Cr.  PI.  82. 

D.  Eeplication  to  Plea  of  Auterfois 

Acquit. 
And  hereupon  A.  B.,  etc.|  who  prose* 
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eutes  for  our  said  lady  the  queen  in 
this  behalf,  says  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  S.  above  pleaded  in  bar  alleged,  our 
said  lady  the  queen  ought  not  be  pre- 
cluded from  prosecuting  the  said  incUct- 
ment  against  the  said  J.  S.;  because  he 
says  that  there  is  not  any  record  of 
the  said  supposed  acquittal,  in  manner 
and  form  as  the  said  J.  8.  hath  above 
iji  his  said  plea  alleged;  and  this  he 
the  said  A.  B.  prays  may  be  inquired 
of  by  the  country.  And  the  said  J.  S. 
doth  the  like.    Arch.  Cr.  PL  90. 

£.  Beplieatian  to  Plea  of  Auterfois 
Convict. 

And  hereupon  A.  B.  (the  clerk  of 
the  peace,  or  clerk  of  arraigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  says  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  S.  above  pleaded  in  bar  alleged, 
our  said  lady  the  queen  ought  not  to 
be  precluded  from  prosecuting  the  said 
indictment  against  the  said  J.  8.;  be- 
cause he  says  that  there  is  not  any 
record  of  the  said  supposed  conviction, 
in  manner  and  form  as  the  said  J.  8. 
hath  above  in  his  said  -plea  alleged; 
and  this  he  the  said  A.  B.  prays  may 
be  inquired  of  by  the  country,  etc. 
Arch.  Cr.  PI.  92. 

F.  Beplication  to  Special  Plea  of 
Former  Jeopardy, 

The  people  of  the  state  of  New  York, 
hy  Thomas  V.  Bussell,  district  attor- 
ney, for  the  eountf^  of  8t.  Lawrence. 
come  and  reply  to  the  special  plea  in 
bar  of  the  said  defendant,  and  say  that 
said  jury  was  not  discharged  by  the 
court,  in  case  of  the  said  John;  that 
immediately  after  the  impanneling  of 
the  jury  in  said  plea  mentioned,  and 
before  any  further  proceedings  were 
had,  and  before  any  evidence  was  given 
to  the  said  jury,  at  the  special  instance 
and  request  of  the  said  defendant  made 
In  open  court,  the  said  jury  were  al- 
lowed by  the  said  court  to  separate 
and  go  without  the  court  house.  Grant 
r.  People,  4  Park.  Or.  (N.  Y.)  527,  529. 

vn.    Bejoinder. 

A.  Bejoinder,  General  Form, 
And  the  said  J.  8.,  as  to  the  said 
replication  of  the  said  J.  N.  to  the  said 
plea  by  him  the  said  J.  8.,  saith,  that 
our  lady  the  queen,  by  reason  of  any- 
thing by  the  said  J.  N.  in  that  replica- 
tion alleged,  ought  not  further  to  prose- 
cute the  said  indictment  against  him 
the  said  J.  8.;    because  he  saith  that 


(etc.,  so  proceeding  to  state  the  mat^ 
ter  of  the  rejoinder,  and  coacluding 
thus):  And  of  this  he  the  said  B. 
puts  himself  upon  the  country.  Or,  if 
it  be  necessary  to  conclude  with  a  veri- 
fication, the  conclusion  may  be  in  the 
same  form  as  in  a  plea.  Arch.  Cr.  PI. 
87. 
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L    Capias  ad  BaqKmdendiun. 

A.  Capias  ad  Bespondetidum,  General 
Form, 
The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  West- 
chester (or  of  the  city  and  county 
of  New  York,  or  as  the  ease  may  be), 
greeting: 

We  command  you  that  you  take  CL 
D.y  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
capitol  in  the  city  of  Albany  (or  at 
the  city  hall  in  the  city  of  New  York, 
or  at  the  academy  in  the  city  of  Utica, 
as  the  case  may  be),  on  the  third  Mon- 
day of  October  next  (or  on  the  first 
Monday  of  January,  of  May,  or  of 
July,  or  whatever  the  return  may  be), 
to  answer  unto  A.  B.,  plaintiff,  of  a 
plea  of  trespass.*  (a)  And  also  to  a 
bill  of  the  said  plaintiff,  against  the 
said  defendant  for'  (five  hundred)  dol- 
lars, on  promises,  according  to  the  cus- 
tom of  our  said  court,  before  our  said 
justices,  then  and  there  to  be  exhibited. 
And  have  you  then  and  there  this  writ. 
Witness  (Greene  C.  Bronson),  es- 
quire, our  chief  justice,  at  the  academy 
in  the  city  of  Utica  (or  at  the  capitol 
in  the  city  of  Albany,  or  at  the  city 
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liall  in  the  citj  of  New  York,  aceord- 
ing  to  tbe  place  of  the  teste),  the  fif- 
teenth day  of  July  (or  whatever  the 
day  of  the  teste  may  be),  in  the  year 
of  onr  Lord  one  tbooBand  eight  hun- 
dred and  (forty-six). 

,  ■■ ",  elerks. 

B.  F.,  attorney. 

(Endorsed.) 

8npreme  eourt.    A.  6.  v,  C.  D. 

Capias  ad  respondendnm.  Betum- 
able  (October  term,  184^).  Damages^ 
($400). 

E.  F.,  plaintiff's  attorney. 

(Add  the  attorney's  residence.)  Burr 
App.  54,  f97. 

B.  Capi<u  ad  BespondeTidum,  Promise 

of  Marriage. 

(As  in  the  last  fonn  to  the  *.)  And 
also  to  a  bill  of  the  said  plaintiff 
against  the  said  defendant,  for  (five 
thousand)  dollars,  upon  a  promise  of 
marriage  made  by  the  said  defendant 
to  the  said  plaintiff;  according  to  the 
custom  of  our  said  court,  etc.  Burr. 
App.  55,  f98;  Laws  of  1831,  p.  396,  |2. 

C.  Capias  ad  Sespondendum,  Penalty 

and  Forfeiture, 

(As  in  I,  A,  to  the  *.)  And  also  to  a 
bill  of  the  said  plaintiff  against  the  said 
defendant  for  (three  hundred)  dollars, 
on  promises,  for  a  penalty  (or  forfeit- 
are)  imposed  by  the  act  (here  refer 
to  the  statute),  according,  etc.  Burr. 
App.  55,  f98a. 

D.  Capias  ad  BespondeTtdum,  Money 

Collected  hy  Public  Offleer. 

(As  in  I,  A.  to  the  *.)  And  also  to  a 
bin  of  the  said  plaintiff  against  the  said 
defendant  for  (five  hundred)  dollars, 
on  promises,  being  moneys  collected  b^ 
the  said  defendant  as  a  public  officer 
(to- wit,  as  an  attorney  of  our  said 
eourt)  for  the  said  plaintiff,  according 
to  the  custom,  etc.  Burr.  App.  55, 
|98b. 

B.  Capias  ad  Bespondendum,  Debt  on 
Becognisanee, 

(As  in  I,  A,  to  the  *.)  And  also  to 
A  bill  of  the  said  plaintiff  against  the 
said  defendants,  in  a  plea  of  debt  on 
recognizance,  according,  etc  Burr. 
App.  56,  S99. 

F.  Capias  ad  Bespondendwn,  Tres- 
pass  and  Assault, 

(As  in  :^  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  a  certain  tres* 
pass  and  assault  committed  by  the  said 
defendant  on  the  said  plaintiff,  to  his 


damage  of  one  thousand  dollars,  accord- 
ing, etc.    Burr.  App.  56,  |102. 

G.  Capias  ad  Bespondendum,  Assault 
and  Battery, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  zor  beating,  ill- 
treating  (wounding  and  maiming)  the 
said  plaintiff,  to  his  damage  of  one 
thousand  dollars,  according,  etc.  (If 
the  action  -be  for  false  imprisonmenti 
add:  and  for  falsely  and  wrongfully 
imprisoning  the  said  plaintiff,  etc 
Burr.  App.  57,  |103. 

H.  Capias  ad  Bespondendum,  Crim- 
inal  Conversation, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  01  the  said  plaintiff  against 
the  said  defendant,  for  assaulting  and 
having  criminal  conversation  with  A., 
the  wife  of  the  said  plaintiff,  to  his 
damage  of  one  thousand  dollars,  ac- 
cording, etc.    Burr.  App.  57,  fl04. 

L  Capias  ad  Bespondendum,  Pe* 
baucMng  Daughter, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  breaking  and 
entering  the  close  of  the  said  plaintiff, 
and  assaulting  and  debaucMng  the 
daughter  and  servant  of  the  said  plain- 
tiff, to  his  damage  of  one  thousand 
dollars,  according^  etc  Burr.  App.  57, 
1105. 

J.  Capias  ad  Bespondendum,  Tres- 
pass to  Lands, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  breaking  and 
entering  the  close  of  the  said  |>laintiff, 
and  treading  down  and  destroying  and 
consuming  the  grass^  Qorn,  timber,  trees 
and  wood  (add  whatever  other  prop- 
erty may  have  been  destroyed)  of  the 
said  plaintiff,  thereon  growing,  to  the 
value  of  five  hundred  dollars,  accord- 
ing, etc    Burr.  App.  57,  fl06. 

E.  Capias  ad  Bespondendum,  TfM- 
.  pass  to  Personal  Property, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill,  etc.,  for  wounding  and  maim- 
ing (or  killing)  a  horse  (or  cow)  of 
the  said  plaintiff,  to  his  damage,  etc 
or  for  breaking,  spoiling  and  destroys 
ing  a  certain  carriage  of  the  said  plain- 
tiff, to  his  damage,  etc.,  acoordingy  etc 
Burr.  App.  57,  f  107. 

li.  Capias  ad  Bespondendum,  Tree* 
pass  de  Bonis  Asportatis, 

(As  in  I,  A,  to  the  *.)     And  ate 
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to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  taking  and  car- 
rjing  away  the  goods  and  ehattels  of 
the  said  plaintiff,  to  his  damage  of  five 
hundred  dollars,  according,  etc  Burr. 
App.  58,  S108. 

M.    Capias  ad  Sespondendwn,  Trtmer. 

(As  in  I,  Af  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  converting  and 
disposing  of  the  goods  and  ehattels  of 
the  said  plaintiff,  to  the  value  of  five 
hundred  dollars,  according,  etc.  Burr. 
App.  58,  1109. 

N.  .Capias  ad  Bespondendum,  Libel 
(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  writing,  print* 
ing  and  publishing  a  certain  libel 
against  the  said  plaintiff,  to  his  damage 
of  five  hundred  dollars,  according,  etc. 
Burr.  App.  58,  fllO. 

O.    Capias  ad  Bespondendum,  Slander. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  speaking,  ut- 
tering and  publishing  certain  scandal- 
ous, slanderous,  reproachful  and  action- 
able words  against  the  said  plaintiff,  to 
his  damage  of  five  hundred  dollars,  ac- 
cording, etc.    Burr.  App.  58,  Sm* 

P.  Capias  ad  Bespondendum,  MaU- 
eious  Prosecution, 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill,  etc.,  for  falselj,  wrongfully 
and  maliciously  prosecuting  the  plain- 
tiff in  a  suit  at  law  (or  procuring  the 
presentment  or  prosecution  of  an  in- 
dictment against  him  for  felony),  to 
his  damage,  etc.,  according,  etc.  Burr. 
App.  59,  1112. 

n.    Particiilar  Foxms  of  Oapiafl^ 

A.  Capias  ad  Bespondendum,  Alias. 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of (see  I,  A.), 

greeting: 

We  command  you,  as  before  we  have 
commanded  you,  that  yon  take  C.  D., 
if  he  may  be  found  in  your  county, 
and  him  safely  keep,  etc.  (the  remain- 
der of  the  writ  is  the  same  as  in  the 
first  capias,  supra  I,  A,  mutatis  mutan- 
dis).    Burr.  App.  59,  fllS. 

B.  Capias  ad  Bespondendum    StmnU 

Cum, 
(See  I,  A,  inserting  after  the  words^ 
''to  answer,"  the  following  words: 
"together  with  X.  Y.,"  the  defendant 
already  taken  or  served.)  Burr.  App. 
01,  fil20. 


O.    Capias  ad  Bespondendum  at  8wU 
of  Infant. 
The  people  of  the  state  of  New  Yoric, 
to   the   sheriff   of    the    (city    and) 
county  of  — — ,  greeting: 
We  command  you  that  you  take  C« 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(capitol)  in  the  city  of  (Albany),  on 
the   (third  Monday  of  October  next), 
to  answer  unto  A.  B.,  an  infant,  who 
sues  by  J.  N.,  who  is  admitted  by  the 
said  court  to  prosecute  for  him  as  hie 
next  friend,  plaintiff  of  a  plea  of  tres- 
pass.   And  also  to  a  bill,  etc.  (ac  etiam 
clause,  if  necessary.    Bee  I,  A).    Burr. 
App.  61,  S120a. 

D.  Capias  ad  Bespondendum  at  JSMi 

of  Executor. 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  (city  and) 
county  of  ,  greeting: 

We  command  you  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(academy)  in  the  city  of  (Utica),  on 
the  (first  Monday  of  July  next),  to  an- 
swer unto  A.  B.,  executor  (or  execu- 
trix) of  the  last  will  and  testament  of 
I.  S.,  deceased,  plaintiff,  of  a  plea  of 
trespass.  And  also  to  a  bill  of  the 
said  plaintiff  as  executor  (or  execu- 
trix) as  aforesaid,  against  the  said  de- 
fendant, for  (taking  and  carrying  awaj 
certain  goods  and  chattels  of  the  said 
I.  S.,  during  his  lifetime,  to  his  dam- 
age of  five  hundred  dollars),  according 
to  the  custom,  etc.  (as  in  I,  A,  to  the 
end).    Burr.  App.  62,  S121. 

E.  Capias  at  Suit  of  Administrator. 
(As   in   n,   D,   only   describing   the 

plaintiff  as  "administrator  [or  i^min- 
istratrix]  of  all  and  singular  the  goods, 
chattels  and  credits,  which  were  of  L 
S.,  deceased,  at  the  time  of  his  death, 
who  died  intestate.")  Burr.  Appw  62, 
1123. 

F.  Capias  Against  an  Executor. 

The  people  of  the  state  of  New  York, 
to   the   sheriff  of    the    (city    and) 

county  of ,  greeting: 

We  command  you  that  you  take  C. 
D.,  executor  (or  executrix)  of  the  last 
will  and  testament  of  I.  8.,  deceased, 
if  he  (or  she)  may  be  found  in  your 
county,  and  him  (or  her)  safely  keep, 
etc.   (as  in  I,  A.     If  necessary  insert 
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the  ae  etiam  clause,  thus:  ''and  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  as  executor  as 
aforeeaid,  for"  whatever  the  cause  of 
Action  may  be).    Burr.  App.  62,  |124. 

0.    Capia»  Against  an  Administrator, 
(As  in  n,  F,  describing  the  defend- 
ant  as  "administrator  [or  administra- 
trix], of  all   and  singular  the  goods, 
chattels    and    credits    of    I.    S.,    de- 
eeased'O*    Burr.  App.  62,  §125. 
H.    Capias  at  Buit  of  Shenf. 
The  people  of -the  state  of  New  York, 
to  the  coroner  (or  coroners)   of  the 
(city  and)  county  of ,  greet- 
ing: 

We  command  you  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before,  etc.  (the  return), 
to  answer  unto  J.  K.,  sheriff  of  the 
(city  and)  county  of  ,  plain- 
tiff, of  a  plea  of  trespass).  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant  for  taking  and  car- 
rying away  the  goods  and  chattels  of 
the  said  plaintiff,  to  his  damage  of  five 
hundred  dollars;  according,  etc.  (as  in 
I,  A).    Burr.  App.  64,  §1264 

X    Capias   Against   Sheriff   in    Tres- 
pass, 
The  people  of  the  state  of  New  York, 
to  the  coroner  (or  coroners)  of  the 

(city  and)  county  of (or  to 

W.    J.,   sheriff   of    the     (city    and) 

county  of ),  greeting: 

'Vi'e  command  you  that  you  take  J. 
K^  esquire,  sheriff  (or  late  sheriff)  of 

the  (city  and)   county  of  ,  if 

he  may  be  found  in  your  county,  and 
him  safely  keep,  so  that  you  may  have 
his  body  before,  etc.  (the  return)  to 
answer  unto  A.  B.,  plaintiff,  of  a  tres- 
I>asa  And  also  to  a  bill  of  the 
aaid  plaintiff  against  the  said  defend- 
ant, for  taking  and  carrying  away  the 
goods  and  chattels  of  the  said  plaintiff, 
t^  his  damage  of  (five  hundred)  dollars 
(or  for  assaulting,  beating  and  falsely 
and  wrongfully  imprisoning  the  said 
plaintiff,  to  his  damage  of  [one  thou- 
sand] dollars),  according,  etc.  (as  in 
I,  A,  to  the  end).    Burr.  App.  64,  1127a. 

J.  Capias  Against  Sheriff  in  Case, 
(As  in  preceding  form.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  neglecting  and 
refusing  to  (execute  and)  return  (or 
for  falsely  returning)  a  certain  writ 
of  fieri  facias,  in  favor  of  the  faid 
plaintiff,  to  him  directed  and  delivered, 


to  the  damage  of  the  said  plaintiff  of 
(one  thousand)  dollars,  according,  etc. 
(as  in  I,  A,  to  the  end).  Burr.  App. 
65,  §127b. 

in.    Aflldavlts  for  Arrwt, 

A.    By  Plaintiff. 

1,  Affidavit   To  Obtain  Arrest  by 

Plaintiff,    Stating    Cause    of 
Action, 
A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  Y.  Z.,  the  above  named  de- 
fendant, is  justly  and    truly    indebted 

to   the   deponent    in   dollars, 

for  (here  state  cause  of  action;  see 
forms  of  statements  in  attachment,  11, 
A-L). 

(Or,  where  the  cause  of  action  is 
for  a  tort:     I.    That  on  or  about  the 

day  of ,  18—,  Y.  Z., 

the  above  named  defendant,  assaulted 
the  deponent  (here  state  tort;  see  III, 
J,  K). 

II.  (Where  the  grounds  of  arrest 
are  extrinsic  to  the  cause  of  action, 
state  here  facts  which  bring  the  case 
within  one  of  the  classes  in  which  the 
statute  allows  the  ^arrest.  See  HI,  £, 
F,  G.  H,  and  HI,  M,  N,  O.) 

m.  That  the  plaintiff  has  com- 
menced (or  is  about  to  commence,  by 
the  summons  hereto  annexed)  an  action 
in  this  court  against  said  Y.  Z.,  upon 
the  cause  of  action  above  stated).  2 
Abb.  Forms  255. 

Note. — ^An  affidavit  by  an  agent 
should  also  state  that  the  agent  is  per- 
sonally cognizant  of  the  facts  stated 
in  the  affidavit. 

In  all  affidavits  to  secure  an  order  of 
arrest,  it  is  a  general  rule  that  it  must 
appear  that  an  action  has  been  or  is 
about  to  be  begun,  and  frequently  it 
is  necessary  to  allege  that  the  summons 
and  complaint  are  annexed  to  or  ac- 
companies the  affidavit.  Therefore  spe- 
cial reference  to  the  statute  is  sug- 
gested in  all  cases. 

2.  Affidavit  To  Obtain  Arrest,  Be- 

f erring  To  Complaint  An- 
nexed. 

A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant Y.  Z.,  the  grounds  of  which  appear 
by  the  sworn  complaint  in  this  action, 
hereto  annexed,  all  the  statements  con- 
tained  in  which  are  true,  to  the  knowl- 
edge of  this  deponent  (if  deponent  has 
not  personal  knowledge  of  all  the  facts, 
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add:  ezeept  as  to  the  allegation  that 
etc.,  as  to  whiehy  here  state  belief  and 
sources  of  information,  and  indicate 
reason  why  informant's  affidavit  is  not 
given). 

n.  (Where  the  grounds  of  arrest 
are  extrinsic  to  the  cause  of  action, 
state  here  facts  which  bring  the  case 
within  one  pf  the  classes  on  which  the 
statute  allows  an  arrest.  See  TTT,  £, 
P,  G,  H,  and  HI,  M,  N,  O.) 

ni.  (As  in  preeeding  form.)  2  Abb. 
Forms  256. 

B.  Affidavit  To  Obtain  Arrest  by  One 

of  Several  Plaintifs. 

A.  B.,  one  of  ttik  aboire  named  plain- 
tiffs, being  duly  sworn,  says: 

I.  That  T.  Z.,  the  above  named  de- 
fendant, is  justly  and  truly  indebted 
to  the  deponent  and  the  above  named 

(co-plaintiff)    in   dollars,   for 

(continue  as  in  IH,  A,  1.)  2  Abb. 
Forms  256. 

C.  AfUdavit  To  Obtain  Arrest  by  a 

Third  Person, 

C.  D.,  being  duly  sworn,  says: 

I.    That  (he  is  the  agent  of  the  above 

named  plaintiff  A.  B.,  at ,  for 

the  collection  of  his  rents),  and  that 
the  above  named  defendant  T.  Z.  is 
justly  and  truly  indebted  to  said  plain- 
tiff, in dollars,  for  (continue 

as  in  m.  A,  1).    2  Abb.  Forms  256. 

D.  Affidavit  by  Executor  or  AdminiS' 

trator, 

A.  B.,  executor  of  the  will  of  (or 
administrator  of  the  goods,  chattels  and 
credits  which  were  of)  C.  D.,  deceased, 
being  duly  sworn,  says: 

I.  That  T.  Z.,  the  above  named  de- 
fendant, is  justly  and  truly  indebted 
to  the  deponent,  as  executor  (or  ad- 
ministrator) as  aforesaid,  in  ■ 
dollars,  for  (continue  as  in  III,  A,  1). 
2  Abb.  Forms  257. 

E.  Affidavit  To  Obtain  Arrest,  Atte- 

gation  of  Non^Besidence, 
That   Y.    Z.,   the     defendant    above 
named,  is  not  a  resident  of  this  state, 
but  resides  at  (designate  residence,  if 
known).     2  Abb.  Forms  276. 

F.  Affidavit  To  Obtain  Arrest,  Money 

Beceived  in  a  Fidticiary  Capao* 

A.  B.,  being  duly  sworn,  says: 

L     That   on   the day    of 

,    18—,   said   Y.    Z.,    of    said 

county,  being  a  note-broker,  doing  busi- 
ness at  ,  offered  to  deponent 

to  find  a  purchaser  for  a  promissory 


dollars,  made  by  one 
»,   payable   to  the 


note  for  — « 
M.  N.,  of 
order  of  deponent. 

n.  That  at  the  request  of  said  Y.  Z., 
deponent  delivered  to  him  the  said 
note  in  trust,  to  sell  the  same  for  cash, 
as  a  broker  aforesaid,  and  to  return 
the  proceeds  thereof  immediately  to 
this  deponent,  and  for  no  other  pur- 
pose whatever. 

m.  That  deponent  did  not  sell  the 
said  note  to  said  Y.  Z.,  nor  did  he 
deliver  it  to  him  in  any  other  manner, 
or  for  any  other  purpose,  than  as  a 
broker  aforesaid. 

IV.  That  the  said  Y.  Z.  informed 
deponent  on  the  same  day  that  he  had 

sold  the  said  note  for '—  dollars 

cash,  but  refused  to  state  to  whom  he 
had  sold  it. 

V.  That  the  said  Y.  Z.  has  neglected 
and  refused  to  pay  any  part  of  said 
sum  to  this  deponent,  although  request- 
ed to  pay  the  same,  to  the  damage  of 
deponent dollars. 

VI.  (Allege  suit  brought  as  in  para- 
graph III  of  Form  m,  A,  1.)  2  Abb. 
Forms  257. 

G.    Affidavit  To  Obtain  Arrest,  Money 
Beceived  in  Trust  by  Partners, 

A.  B.,  being  duly  sworn,  says: 
I.  That  he  is  the  plaintiff  in  this 
action;  and  that  the  above  named  de- 
fendants were,  during  the  times  here- 
after mentioned,  co-partners,  doing  bus- 
iness at  ,  under  the  name  of 

Y.  &  Z. 
n.     That  heretofore,  and  about  the 
day  of ,   18 — ,  the 


deponent  placed  in  the  hands  of  the 
defendants,  as  agents  of  the  plaintiff, 
and  they  received  from  him  as  such 

agents,  the  sum  of ,  belonging 

to  the  plaintiff,  to  be  forwarded  by 
them,  and  paid  to  the  plaintiff  in  Eng- 
land; which  they  the  said  defendants 
promised  and  agreed  so  to  forward,  and 
pay  over  to  the  plaintiff. 

m.  That  the  said  defendants  have 
wholly  neglected  and  refused  to  pay 
to  the  plaintiff  said  sum  so  intrusted 
to  the  defendants,  or  to  forward  the 
same  to  the  plaintiff,  or  any  part  there- 
of, although  the  same  has  been  de- 
manded by  the  plaintiff  from  the  de- 
fendants; and  that  the  said  defend- 
ants have  applied  and  converted  the 
same  to  their  own  use. 

IV.  (Allege  action  brought  as  in 
paragraph  III  of  Form  HE,  A,  1.)  i 
Abb.  Forms  258. 
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H.    Affidavit  To  Ohiain  Arrest,  Moneff 
Beceiv'ed  by  CoUeoting  Agent. 

(ODmmencement  as  in  m,  A,  1,  2, 
B,  C,  D.) 

Tliat  &  sufficient  eanse  of  action  for 
the  recovery  of  money  exists  in  his 
favor  against  the  defendant  Y.  Z., 
above  named,  arising  ont  of  the  follow* 
ing  facts,  namely: 

L  That  this  plaintiif  is  engaged  in 
business  in  the  city  of  New  York;  that 
in  the  spring  of  19 — ,  there  being  a 
large  number  of  persons  in  various 
parts  of  this  state  indebted  to  this 
plaintiff  in  divers  sums  of  money  foi 
goods  theretofore  sold  and  delivered  to 
them  by  this  plaintiff,  this  plaintiff 
employed  the  defendant  to  colleet  the 
same  in  the  name  and  for  the  benefit 
of  this  plaintiff,  and  upon  the  agree* 
ment  that  he  should  pay  the  same  over 
to  this  plaintiff  upon  collection. 

II.  That  the  defendant  entered  upon 
such  employment,  and  proceeded  to  the 
collection  of  said  sums  of  money,  and 
has  in  fact  collected  a  considerable 
portloit  thereof,  as  deponent  is  in- 
formed by  several  of  said  creditors, 
and  by  receipts  therefor  in  the  hand- 
writing of  said  defendant,  and  in  the 
possession- of  such  creditors. 

m.  That,  in  particular,  he  has  col- 
lected   dollars  from  M.  N.,  who 

was  indebted  to  this  plaintiff  in  that 
amount,  ard  has  given  to  him  a  re- 
ceipt therefor  in  the  name  of  this  plain- 
tiff, as  more  fully  appears  by  the  an- 
nexed affidavit  of  the  said  M.  N.  And 
also,  in  like  manner,  the  following 
sums  of  money  from  the  following  per- 
sons, who  were,  at  the  time  of  such 
collection,  creditors  of  this  plaintiff  in 
such  amounts,  viz.,  from  O.  F.  — — 
dollars  (etc.,  specifying  amounts  and 
individuals  as  far  as  possible).  That 
this  plaintiff  believes  that  he  has  col- 
lected other  moneys  from  other  cred- 
itors of  this  plaintiff;  but  exactly  what 
amounts,  and  from  whom,  he  is  not 
able  definitely  to  state. 

lY.  That  this  plaintiff,  on  the 
day  of ,  18 — ,  de- 
manded of  the  defendant  that  he  ac- 
count to  him  for  the  money  so  col- 
lected, and  pay  the  same  over  to  him; 
but  hitherto  the  defendant  has  whoUj^ 
neglected  so  to  do. 

« 

(Allege  action  brought  as  in  para- 
graph in  of  m.  A,  1.)    2  Abb.  Forma 


I.  Affidavit  To  Ohtain  Arrest  in 
Action  To  Becover  Possession 
of  Personal  Property. 

A.  B.,  being  duly  sworn,  says: 
L  That  he  is  plaintiff  above  named; 
that  a  sufficient  cause  of  action  ex* 
ists  in  his  favor  against  the  defend- 
ant above  named,  arising  out  of  the 
following  facts:  (Here  state  facts 
constituting  the  cause  of  aetion,  or  an- 
nex complaint  and  proceed  as  follows: 
as  more  clearly  appears  by  the  com- 
plaint hereto  annexed,  all  the  allega- 
tions of  which  are  true  to  the  per- 
sonal knowledge  of  deponent,  except, 
etc.). 

IL  That  the  above  entitled  action 
has  been  commenced,  and  is  now  act- 
ually pending  in  this  court  for  the 
recovery  of  said  personal  property  (or 
the  personal  property  mentioned  in  said 
complaint). 

m.    That   on   the day   of 

,  the  annexed  summons  was  is- 
sued herein  to  the  sheriff  of  the  county 
of  ,  for  service,  and  the  an- 

nexed affidavit,  together  with  the  requi- 
sition thereon  indorsed,  was  on  the 
same  day  delivered  to  him  with  the 
requisite  undertaking,  for  the  purpose 
of  obtaining  an  immediate  delivery  of 
such  property,  pursuant  to  the  provi- 
sions of  the  code  of  procedure;  that 
since  the  commencement  of  said  action, 
said  property  has  been  removed  (or 
concealed,  or  disposed  of)  by  said  de- 
fendant, so  that  it  cannot  be  found 
or  taken  by  said  sheriff,  as  more  clearly 
appears  by  his  return  hereto  annexed; 
and  that,  as  deponent  believes,  it  has 
been  so  removed  with  the  intent  that 
it  should  not  be  so  found  or  taken  by 
said  sheriff,  which  belief  is  founded 
upon  the  following  facts,  namely: 
(State  in  detail  the  facts  showing  a 
removal  of  the  property  with  an  intent 
that  it  should  not  be  found  or  taken, 
or  with  an  intent  to  deprive  the  plain- 
tiff of  the  benefit  thereof.)  2  Abb. 
Forms  260. 

Sheriffs    Betum,    Property    Concealed^ 

Bte. 

1  hereby  return,  that  the  within  men- 
tioned property  has  been  concealed  (or 
removed,  or  disposed  of),  so  that  it 
cannot  be  found  or  taken  by  me. 

(Date.)  M.  N., 

Sheriff  of  county. 

2  Abb.  Forms  261. 
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J.  Affidavit  To  Obtain  Arrest  fat 
Injury,  etc,  to  Property. 

(Commencement  as  in  HE,  A.  1,  2, 
B,  C,  D.) 

I.    That  said  T.  Z.,  on  or  about  the 

day  of ,  18 — ,  wrong- 

fnlly  and  wilfully  (and  by  force)  took 
from  the  possession  of  the  plaintiff  the 
following  goods  (designating  them),  of 
the  value  of  — — —  dollars;  and  that 
he  has  conyerted  the  same  to  his^  own 
use;  and  although  the  deponent,  on  the 

day   of ,    requested 

him  to  return  them,  he  refused  so  to 
do,  and  still  detains  them,  and  the  de- 
ponent is  advised  and  believes  that  he 
is  entitled  to  recover  from  the  said 
defendant  dollars,  his  dam- 
ages thereby  sustained. 

(Insert  paragraph  III  from  m,  A,  1.) 
2  Abb.  Forms  261. 

K  Affidavit  To  Obtain  Arrest  for 
an  Assault, 

(Commencement  as  in  m,  A,  1,  2, 
B,  C,  D.) 

That  on  (or  about)  the day 

of  ,   18 — f  Y.   Z.,    the    above 

named  defendant,  seized  and  laid  hold 
of  said  plaintiff,  and  with  much  force 
and  violence  struck  said  plaintiff,  and 
knocked  him  down,  and  kicked  him 
(describe  the  assault  fully),  so  that 
said  plaintiff  has  from  thence  hithertc 
been  in  a  serious  state  of  illness;  and 
that  the  damage  said  plaintiff  has  sus- 
tained   thereby    amounts  to   

dollars  at  the  least;  and  said  plaintiff 
verily  believes  that  he  is  entitled  to 
recover,  and  will  recover  in  this  action, 
that  amount  of  damages.  Said  plaintiff 
has  been  informed,  and  verily  beUeves, 
that  the  said  Y.  Z.  is  a  person  in  good 
circumstances,  and  well  able  to  make 
said  plaintiff  satisfaction  for  the  said 
iUtreatment.  (It  would  be  well  to 
have  the  damage  corroborated  by  the 
affidavit  of  a  physician.) 

(Insert  paragraph  III  from  HE,  A,  1.) 
2  Abb.  Forms  262. 

L.  Affidavit  To  Obtain  Arrest  Where 
There  Are  Several  Causes  of 
Action, 

(If  the  plaintiff  has  two  or  more 
causes  of  action  for  which  he  intends 
arresting  the  defendant,  they  may  be 
joined  in  the  affidavit,  thus):     In  the 

sum  of dollars  for  goods  sold 

and  delivered  by  said  plaintiff  to  the 
said  defendant;  and  for  work  done  by 
said  plaintiff  for  the  said  defendant, 
at  his  request;  and  for  money  by  said 


plaintiff  lent  to,  and  pail  cot,  laid  oat 
and  expended  for  the  said  defendant, 
and  at  his  request;  and  for  money 
received  by  him  the  said  defendant, 
to  and  for  the  use  of  said  plaintiff; 
and  for  money  found  to  be  aue  from 
the  said  defendant  to  the  said  plain- 
tiff, on  an  account  stated  between  them 
(or  the  affidavit  may  specify  how  much 
is  due  for  goods,  how  much  for  work, 
and  how  much  for  money  lenty  etc). 
2  Abb.  Forms  262. 

M.  Affidavit  To  Proowre  Arrest  im 
an  Action  To  Becover  a  Debt 
Fraudulently  Contracted, 

A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant above  named,  arising  out  of  the 
following  facts,  namely:  (Here  state 
facts  constituting  the  cause  of  action; 
see  in,  A,  1;  pr  annex  complaint  and 
proceed  as  follows:  as  more  dearly 
appears  by  the  complaint  hereto  An- 
nexed, all  the  allegations  of  which  are 
true,  to  the  personal  knowledge  of  do 
ponent,  except,  etc.) 

n.  That  the  defendant  was  guilty 
of  fraud  in  contracting  the  debt  for 
which  this  action  is  brought. 

m.    That  in  the  month  of , 

18 — ,  he  applied  to  this  plaintiff  to  sell 
to  him  the  goods  above  named  (or  men- 
tioned in  the  complaint);  that,  well 
knowing  himself  to  be  wholly  insolvent 
and  unable  to  meet  his  debts,  he  falsely 
and  fraudulently  represented  to  this 
plaintiff  that  (here  state  representa- 
tions). 

lY.  That  this  plaintiff  sold  said 
goods  to  said  defendant  upon  the  faith 
of  said  representations,  and  believing 
the  same  to  be  true,  and  relying  there- 
on.   2  Abb.  Forms  276. 

N.  Affidavit  To  Obtain  Arrest,  AUe- 
gation  of  Intended  Departure, 

That  the  above  named  Y.  Z.  is  about 
to  remove  from  this  state  (here  state 
facts  substantiating  it,  e.  g.):  that  he 
has  sold  his  house  in  ,  and  has 

taken  a  passage  on  board  the — 

for   ,    with    family    and     his 

household  goods  (as  the  deponent  is 
informed  by  M.  Z.,  the  brother  of  de- 
fendant, and  verily  believes).  2  Abb. 
Forms  276. 

0.  Affidavit  To  Obtain  Arrest,  Dis- 

posal of  Property  With  Intent 
To  Defraud  Creditors, 

1.  That   said  work  and    materials 
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wore  done  and  furnished  in  the  month 

of ^  and  upon  the  defendant's 

promise  to  paj  for  the  same  as  soon 
as  completed. 

II.  That  at  the  time  the  same  were 
completed,  and  theretofore,  the  defend- 
ant  was  earrying  on   business  at   No. 

street,  in  , 

as  a  grocer;  and  on  the  day 

of  ^  after   said   debt   became 

payable,  the  defendant  promised  the 
plaintiff  that  he  would  pay  the  same 

on  the day  of ,  18 — , 

on  which  day  the  plaintiff  called  on 
him  at  his  store  for  payment;  but  he 
put  the  plaintiff  off,  telling  him  to  call 
again    in    three    days,     viz.,     on    the 

day  of ,  and  get  his 

money.  | 

m.  That  on  said  last  mentioned 
day  plaintiff  called  again  as  requested, 
and  found  one  M.  N.  in  possession  of 
said  store,  who  then  stated  to  this 
deponent  that  on  the  preceding  day 
the  defendant  had  sold  the  store  and 
all  the  goods  therein  to  said  M.  N., 
for  which  M.  N.  had  paid  him  ^— - 
dollars;  and  said  M.  N.  exhibited  to 
deponent  the  bill  of  sale  thereof,  exe- 
cuted by  the  defendant. 

rv.  That  defendant  was  not  then 
present  at  said  store,  but  kept  away 
away  therefrom,  and,  as  this  deponent 
is  informed  by  said  M.  N.,  has  not 
been  there  since  said  sale. 

Y.  That  deponent  has  made  diligent 
search   for    defendant   at     his     recent 

abode  at  ,  and  elsewhere,  but 

is  unable  to  find  him,  and  believes  that 
with  intent  to  defraud  his  creditors  he 
has  disposed  of  his  property,  and  has 
departed,  or  is  about  to  depart,  or  con- 
ceals himself. 

VI.  That  all  the  above  allegations 
are  true  to  deponent's  own  knowledge, 
except  such  as  are  expressed  on  infor- 
mation or  belief,  and  those  he  verily 
believes  to  be  true.  2  Abb.  Forms  278, 
280. 

P.    Writ   of  Arre9t    on    Breach    of 
Promise. 
The  State  of  Rhode  Island  and  Prov- 
idence  Plantations.     Providence,   sc. 
to  the  sheriffs  of  the  several  counties 
or  to  their  deputies,  greeting: 
We  command  you  to  arrest  the  body 
of  Patrick  Byan,  of  the  town  of  Lin- 
coln,  county    of   Providence,   state    of 
Bhode  Island,  if  he  may  be  found  with- 
in your  precinct,  and  in  safe  custody 
keep  to  answer. the  complaint  of  Mary 
Ifolone^   of   the   town  of  Cumberland^ 


BfilH.' county  and  state,  at  the  next  su- 
preme i^purt  to  be  holden  at  Providence, 
within-  and.  for  the  county  of  Prov- 
idence, <on  the  first  Monday  of  October 
next  ensu^g-^'  .the  date  hereof,  in  an 
action  of  trofrpa^  on  the  case  for 
breach  of  promjie.of  marriage,  as  by 
declaration  to  Ba- filed, in  court  will  be 
fully  set  forth;  to  IJie  damage  of  the 
plaintiff  five  thousand  4o21ars.  Hereof 
fail  not,  and  make  true.'TQturn  of  this 
writ  with  your  doings  th^r,ej;:^h. 

Witness  Hon.  Thomas  Durfee,' Chief 
Justice  of  our  Supreme  Court  a>  prov- 
idence, this  11th  day  of  May-  i&'.the 
year  1884.  '  /    .". . 

Charles  Blake,  clerki 

Malone  v.  By  on,  14  B.  I.  614. 

Note. — ^For  statement  of  causes  of 
action,  see  "Attachment^"  n,  A,  L^ 
in  this  volume. 

IV.    X7!iidertaking. 

A.     Undertaking  on  Arrest. 

Whereas  the  above  named  plaintiff 
has  applied  (or  is  about  to  apply)  for 
an  order  of  arrest  in  this  action  against 
the  above  named  Y.  Z.,  defendant,  in 
one  of  the  cases  provided  by  law: 

Now,  therefore,  we,  A.  B.,  of  the 
village  of  — ,  county  of  ■ 


street, 
-,    county    of 


(or   of    No.   

in  the   city    of 

),   merchant,    and    C.    D.,    of 

the   village   of ,    county    of 

,  physician,  and  B.  P.,  of  the 

village  of ,  county  of ^ 

merchant,  undertake,  pursuant  to  the 
statute,  that  if  the  defendant  recover 
judgment  herein,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he 
may   sustain  by   reason   of  the  arrest 

in  this  action,  not  exceeding  ^— 

hundred  dollars. 

(Signatures.) 
Signed  and  delivered  in  the  presence 
of  (witness).     2  Abb.  Forms  280. 

B.    Affidavit  of  SufJUnency. 

A.  B.,  C.  D.  and  E.  F.,  above  named, 
being  severally  duly  sworn,  say,  each 
for  '  himself,  that  be  is  a  resident  of 
the  state  of  New  York,  as  mentioned 
in  the  above  undertaking,*  and  a  house- 
holder (or  freeholder)  therein,*  and 
worth  double  the  sum  specified  in  the 
said  undertaking  over  all  his  debts 
and  liabilities,  and  exclusive  of  prop- 
erty exempt  from  execution.  (Or, 
where  necessary,  omit  words  between 
the  **  above,  and  add  here:  and  said 
A,  B,  says  that  he  is  a  householder 
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in  said  state,  and  said  C.  D.  sajs'fh'at 
he  is  a  freeholder  in  said  stM^jf'  2 
Abb.  Forms  281.  •*:,  *•: 

G.    Affidavit  of  SufflciAtey,  Separate 
.    Affidavits,         •  \'  ./ 

A.  B.,  one  of  the.  nub'sbribers  to  the 
foregoing  undertaking^'  being  duly 
sworn,  says  that,  he  is  a  resident  and 
house  (or  frea)  holder  within  this  state, 
and  is  wor,th^  the'  sum  of  (double  the 

sum  speei4o(l]  {n  undertaking)  

hundred  ^elUrs,  over  and  above  all  his 

debts  '^and  -liabilities,  and  exclusive  of 

prgi^rt^  \>7  law  exempt  from   exeeu- 

^tioii;.  % 

'  *  •Xy.  *D.,  one  of  the  subscribers   (etc., 

continuing  as  above).     2  Abb.  Forms 

282. 

D.  Acknowledgment, 

I  certify  that  on  this  day 

of ,  18—,  A.  B.,  C.  D.  and  B. 

F.,  above  named,  to  me  known  to  be 
the  persons  described  in  and  who  exe- 
cuted the  above,  personally  appeared 
before  me,  and  severally  acknowledged 
that  they  executed  the  above  under- 
taking as  their  own  free  act,  for  the 
uses  and  purposes  therein  mentioned. 
2  Abb.  Forms  282. 

E.  Achnofoledgment,  Proof  hy   Wit' 

ness. 

On   this  day  of  f 

18 — f  before  me  came  G.  H.,  of  said 
city,  the  subscribing  witness  to  the 
within  undertaking,  with  whom  I  am 
personally  acquainted,  who,  being  by 
me   duly   sworn,   did   depose   and   say, 

that  he  resides  at  No. 

street,  in  said  city;  that  he  knew  A.  B., 
C.  D.  and  £.  F.,  the  persons  described 
in  and  who  executed  the  above  under- 
taking; that  they  severally  acknowl- 
edged they  executed  the  same;  and 
that  he  the  said  G.  H.  thereupon  sub- 
scribed his  name  as  a  witness  thereto. 
2  Abb.  Forms  282. 

F.  Indorsement  of  Judge^e  Approvat 
I    approve   the    within    undertaking, 

and  the  sufficiency  of  the  sureties  there- 
in named.    2  Abb.  Forms  282. 
V.    Order  of  Arrest.  (Warrant  or  Wtit). 
The  people  of  the  state  of  New  York, 

to  M.  N.,  sheriff  of county: 

You  are  hereby  required  forthwith  to 
arrest  Y.  Z.,  the  defendant  in  the  above 
entitled  action,  if  he  can  be  found 
within  your  county,  and   hold  him  to 

bail   in   the   sum   of  dollars. 

(Where  he  is  to  be  arrested  under  the 
code,  add:  by  a  written  undertaking 
to  the  effect  provided  by  the  code  of 


procedure),   and   to  return   this   order 
to  E.  F.,  the  plaintiff's  attorney,  at  his 

office.  No. street,  in 

•,    on    the    day    of 


-,  18—. 


(Judge's  signature.) 
(Date.) 

(Signature  of  plaintiff's  attorney.} 
2  Abb.  Forms  283. 

VI.    BetDma, 

A.    To  Capias. 

1.  Return  to  Capias,  Out  on  BaiL 
I  have  taken  the  within  named  de* 

fendant,  whose  body  I  have  ready,  as 
within  I  am  commanded.  Burr.  App. 
436,  S838. 

2.  Betum  to  Capias,  in  Custody. 

1  have  taken  the  within  named  C.  D., 
who  remains  imprisoned  in  the  common 
jail  of  (Kings)  county,  in  my  custody, 
for  want  of  bail. 

(Short  form.) 

Defendant  imprisoned  for  want  of 
bail  (or  taken  and  in  custody).  Burr 
App.  436,  f839. 

3.  Betum  to  Capias,  Non  Est  In- 

ventus. 
The  within  named  defendant  is  not 
found  -in   my   bailiwick     (or    county). 
Burr.  App.  437,  f841. 

4.  Betum  to  Capias,  Cepi  Corpus 

as  to  One,  Non  Est  Inventus 

as  to  Other, 
I  have  taken  the  within  named  G.  D^ 
whose  body  I  have  ready,  as  within  I 
am  commanded;  but  the  within  named 
I.  J.  is  not  found  in  my  bailiwick. 
Burr.  App.  437,  §842. 

5.  Betum  to  Capias,  Discharge  on 

Supersedeas. 

By  virtue  of  the  within  writ  to  me 
directed,  I  took  the  within  named  de- 
fendant, and  safely  kept  him  in  my 
custody  in  the  prison  (or  jail)   of  the 

(city   and   county   of  )    until 

afterwards,  to-wit,  on  the day 

of   ,    by   virtue    of   a   certain 

other  writ  of  the  people  of  the  state 
of  New  York,  to  me  directed  and  de- 
livered, and  to  this  writ  annexed,  I 
caused  the  said  defendant  to  be  de- 
livered out  of  the  said  prison.  Where- 
fore I  cannot  have  the  body  of  the 
said  defendant  before  the  justices  oi 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  at 
the  day  and  place  within  contained,  as 
within  I  am  commanded. 

S.  T.,  sheriff. 

Burr.  App.  438,  {844. 
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B-    To  Order  of  Arrest. 

1.  Betum  to  Order  of  Arrest,  De- 

fendant Arrested, 

I  liave  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  bj  the  within 
order.     2  Abb.  Forms  284. 

2.  JMum  to  Order  of  Arrest,  Not 

Found. 

The  within  named  Y.  Z.  is  not  fonnd 
in  my  eounty.    2  Abb.  Forms  284. 

3.  Betum,  Arrest  and  Imprisonment 

for  Want  of  Bail, 

I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  hj  the  within 
order,  who  remains  imprisoned  in  the 
eommon  jail  of  ■  eounty,  in  my 

custody,  for    want    of    bail.      2  Abb. 
Forms  284. 

4.  Betum,  One  Arrested,  the  Other 

Not  Found. 

I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,  but  the  within  named  W.  X.  is 
not  found  in  my  county.  2  Abb.  Forms 
285. 

5.  Betum,    That    Defendant    Has 

Made    Deposit    in    Lieu    of 
Bail 

I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,  and  he  has  deposited  with  me 
^-^—^  dollars,  in  lieu  and  instead 
of  bail  in  the  above  entitled  action. 
2  Abb.  Forms  285. 

5.      Betum,  Arrest  and  Beseue. 

I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,  and  safely  kept  him  in  my  cus- 
tody until  divers  persons,  to  me  un- 
known, on  the day  of , 

18—-,  at ,  with  force  and  arms 

assaulted  me,  and  out  of  my  custody 
rescued  said  Y.  Z.,  who  then  and  th^re 
rescued  himself  and  escaped  out  of  my 
custody,  and  afterwards  the  said  Y.  Z. 
is  not  found  in  said  county.  2  Abb. 
Forms  285. 

C.    Certificates. 

1.    Clerk's  Certificate  That  Deposit 
Has  Been  Paid  Into  Court. 

J,  M.   N.,   clerk   of   the   eounty   of 
-,  hereby  certify  that  the  sher 


f  —      ^    —       i^    — -  — 
iff  of  said  county  has  deposited  in  this 

court  the  sum  of  dollars,  as 

having  been   paid   him  by  Y.   Z.,  the 
defendant,   in   lieu   of  an   undertaking 
of  baiJ  in  this  action.     2  Abb.  Forms 
Z85. 


2.    Bhenf's  Certificate    That    Bail 

Has  Been  Given  Instead  of 

Deposit. 

I,   M.   N.,   sheriff  of   the  county  of 

,  hereby  certify  that  the  de- 


fendant Y.  Z.  has  deposited  with  me 
an  undertaking,  of  which  the  within 
is  a  copy,  in  lieu  and  instead  of  the 
money  heretofore  deposited  with  me. 
2  Abb.  Forms  286. 

vn.    Diflchftrglng. 

A.  Notice  of  Motion  To  Vacate 
Order  of  Arrest. 

Please  take  notice  that  on  an  affi- 
davit of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed),  and 
on  all  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 

at  ,  on  the  day  of 

,  18 — ,  at  o'clock  in 

the 


noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice ,  at  his  of- 
fice in  the   city   of  ,  on   the 

day    of    ,   18 — ,  at 

o^clock  in  the  ■  noon), 

to  vacate  the  order  of  arrest  in  this 
action  (if  for  irregularity,  state  it| 
e.  g.,  thus:  upon  the  ground,  among 
others,  of  irregularity,  in  that  said 
order  was  never  served  on  defendant, 
although  judgment  in  this  action  was 
docketed  — ^—  days  after  the  said 
order  was  granted);  and  for  sudh  other 
or  further  order  as  may  be  just,  and 
for  the  costs  of  this  motion.  2  Abb. 
Forms  286. 

B.  Notice  of  Motion  To  Discharge 
Defendant  From  Arrest. 

Please  tak^  notice  that  on  an  affi- 
davit of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed) ,  and 
on  aJl  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 

at  ,  on  the  day  of 

— ,  18—,  at 


o'clock  in 

the ^noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice — ,  at  his  of- 
fice  in  the   city   of  ,   on   the 

day    of    ,   18—,  at 

■       o'clock  in  the noon), 

that  the  defendant  Y.  Z.  be  discharged 
from  arrest  in  this  action.  2  Abb. 
Forms  287. 

Note. — ^Under  some  statutes  an  affi- 
davit on  motion  to  vacate  an  order  of 
arrest  is  unnecessary,  when  the  motion 
is  based  on  insufficiency  of  plaintiff's 
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papers,  the  application  thereon  being 
predicated  on  ''all  the  papers  filed  and 
served,"  special  reference  being  made 
to  language  of  the  statute  authorizing 
the  application. 

See  notice  of  motion  to  vacate; 
capias  ad  respondendum.  Phillips  v. 
Ken,  26  111.  214. 

0.    Order  Vacating  Arrest, 

(If  made  at  a  special  term,  say:  at 
a  special  term,  etc.) 

On  reading  and  filing  notice  of  mo- 
tion (and  affidavits  of  A.  B.  and  G.  D.}, 
and  on  the  pleadings  and  proceedings 
in  this  action,  on  motion  of  M.  N., 
counsel  for  defendant,  after  hearing 
O.  P.,  counsel  for  plaintiff  (or  and  on 
proof  of  due  service  of  notice  of  mo- 
tion, and  no  one  appearing  in  opposi- 
tion):* 

Ordered,    that   tbe    order   of    arrest 

granted  by  ,  on  the  • 

day  of ,  18 — ,  against  the  dc 

fendant  (naming  him,  if  there  are  sev* 
eral  defendants,  and  an  order  has  not 
issued  against  all)  be  vacated  (and, 
if  bail  has  been  given,  add:  and  that 
the  bail  heretofore  given  for  the  de- 
fendant be  exonerated  from  liability). 
2  Abb.  Forms  287. 

D.  Order  Vacating  Arrest  on  Condi- 

tion That  Defendant  Shall  Not 

Sue. 
(As  in  last  form  to  the  *,  conclud- 
ing): 
Ordered,    that    on     the     defendant's 

stipulating,    within   days,    to 

bring  no  action  for  false  imprisonment, 
said  motion  be  granted,  and  the  order 
of  arrest  heretofore  granted  in  this 
action  be  vacated  (or  that  the  defend 
ant  be  discharged  from  *  said  arrest), 
with  dollars  costs  to  the  de- 
fendant; otherwise  that  said  motion  be 
denied,  without  costs.  2  Abb.  Forms 
287. 

E.  Order   To   Show   Cause    Why    a 

Supersedes   Should   Not   Issue 
To  Discharge  Defendant  Out  of 
Custody, 
Let  the  plaintiff  show  cause  before 

me,   at   my  chambers  in  . ,  oi^ 

the day  of next,  why 

a  supersedeas  should  not  issue  in  this 
cause,  to  discharge  the  defendant  out 
of  custody.  Dated,  etc.  Burr.  App. 
232,  §492. 

vnL    BalL 

A.    Bail  Bond  (Bail  Below). 

Know  all  men  by  these  presentii 
that  we,  C.  D.   (or,  if  the  defendant 


be  sued  by  a  wrong  name,  say:  ^'C.  D., 
arrested  by  the  name  of  K  D.")»  oi 

,  I.  N.,  of ,  and  I.  8., 

of ,  are  held  and  firmly  bound 

unto  J.  A.,  esquire,  sheriff  of  the  county 

(or  city  and  county)   of  ,  in 

the  sum  of  dollars  (the  sum 

endorsed  on  the  writ),  lawful  money 
of  the  United  States  of  America,  to  be 
paid  to  the  said  sheriff  or  his  certain 
attorney,  executors,  administrators  or 
assigns;  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves^ 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated 
the  — ^— -^  day  of  ,  in  the 

year  of  our  Lord  1846. 

Whereas  A.  B.  has  sued  and  prose- 
cuted out  of  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York,  a  certain  writ  of  capias  ad 
respondendum,  against  the  above  bonn- 
den  G.  D.,  in  a  plea  of  trespass  (or  as 
the   plea   is   in   the   writ),   returnable 

on  the  day  of next, 

before  the  justices  of  the  supreme  court 

of  judicature  aforesaid,  at  the 

in  the  city  of  ,  by  virtue   of 

which  said  writ  the  above  bounden  O. 
D.  has  been  arrested  by  the  above 
named  sheriff:  Now  therefore  the  con- 
dition of  this  obligation  is  such  that 
if  the  above  bounden  G.  D.  shall  appear 
in  the  action  commenced  by  the  said 
writ,  by  putting  in  special  bail  within 
twenty  days  after  the  return  day  speci- 
fied in  the  said  writ,  and  by  perfecting 
such  bail  if  required,  according  to  the 
rules  and  practices  of  the  said  court, 
then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and 
virtue. 
Sealed  and  delivered 

in  the  presence  of 
E.  B. 
T.  V. 

CD.  (L.  S.) 
L  N.  (L.  S.) 
I.    S.    (L.    S.) 

Burr.  App.  39,  §76. 

B.     Undertaking  of  Bail. 

Whereas  the  above  named  Y.  Z.  has 
been  arrested  in  this  action: 

Now,  therefore,  we,  M.  N.,  of  No. 

street,   in  the  city 

of  ,  tailor,  and  O.  P.,  of  the 

village  of ,  grocer,  undertake, 

pursuant  to  the  statute,  in  the  sum  of 
(amount  of  bail  required)  dollars,  that 
said  Y.  Z.  shall,  at  all  times,  render 
himself  amenable  to  the  process  of  the 
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court  during  the  pendency  of  this  ac- 
tion, and  to  sneh  as  may  be  issued 
to  enforce  the  judgment  therein.  2 
Abb.  Forma  2^8. 

C.  Notice  of  Motion  To  Beduce  Ba^ 
(As  in  VII,  A,  to  the  •):  that  the 

amount  of  bail  required  by  the  order 
of  arrest  in  this  action  be  reduced. 
2  Abb.  Forma  288. 

D.  Order  To  Beduee  Amount  of  BaiL 
(As  in  VII,  C,  to  the  *) : 
Ordered,  that  the  bail  taken   (or  to 

be  taken)  by  the  sheriff,  on  the  order 
of  arrest  of  T.  Z.  in  this  action,  be 

reduced   to  •  dollars.     2  Abb. 

Forms  288. 

£.  Notice  of  Bxeeption  To  Bail  or 
Undertaking, 

Please  take  notice  that  the  plaintiff 
does  not  accept  the  bail  offered,  by  the 
defendant  Y.  Z.,  in  this  action  (and 
where  there  is  objection  to  the  under- 
taking itself,  it  may  be  well  to  add: 
and  further,  that  he  excepts  to  the 
form  and  sufSciency  of  the  undertak- 
ing). (Address  to  the  sheriff.)  2  Abb. 
Forms  289. 

F.    Notice   of  Justification   of   Bail. 

Please  take  notice  that  the  bail  in 
this  action  will  justify  before  M.  N., 
a  justice  of  this  court  (or  the  county 

judge  of  county,  or  a  justice 

of  the  peace  of  the  town  of ), 

at  ,  on   the  day   of 


next,  at 
^noon. 


o'clock  in 
the 

(Address  to  plaintiff's  attorney.)     2 
Abb.  Forms  290. 

a.    Notice   of   Other    or    Additional 

Bail 
Please  take  notice  that  G.  H.,  hatter, 

of    No. street,    in 

,  and  J.  J.,  merchant,  of  the 

village   of   ,    are    proposed    as 

bail  in  addition  to  (or  in  place  of 
A.  B.  and  C.  D.,  the  bail  already  put 
i^  and  that  they  will  justify  before 
M.  N.,  a  justice  of  this  court  (or  the 

county   judge   of  county,   or 

a  justice  of  the  peace  of  the  town  of 

■),  at ,  on  the 

next,    at 


noon.     2  Abb. 


day   of 

o'clock  in  the 
Forms  290. 

H.  Affidavit  To  Obtain  Further  Time 
To  Justify  {or  Add  New  Bail 
and  Justify),  Stating  Absence 
of  BaU. 

CL  C,  of ,  clerk  of  the  attor- 

ae^  for  the  above  named  defendant, 
beae  dtf7  aworn,  Bay»: 


L  That  B.  B.,  one  of  the  bail  in 
this  action  for  the  said  defendant,  and 
whose  name  is  mentioned  in  the  notice 
of  justification  hereunto  annexed,  was 
put  in  as  such  bail  with  the  privity 
and  consent  of  the  said  B.  B.  (or  if 
not  already  put  in,  say:  '^  promised 
to  become  bail  in  this  action  for  the 
said  defendant,  and  that  the  said  B. 
B.'s  name  was  put  into  the  said  notice 
of  justification  with  his  privity  and 
consent''),  and  promised  to  attend  this 
morning  and  justify  as  such  bail;  and 
deponent  verily  believes  that  the  said 
B.  B.  was  and  is  able  to  justify  as  good 
and   sufficient  bail  in  this  action. 

II.  That  deponent  fully  expected 
that  the  said  B.  B.  would  have  attended 
this  morning  to  justify  accordingly,* 
but  he  has  not  yet  appeared  for  that 
purpose,  as  deponent  verily  believes, 
and  he  is  not  aware  of  the  cause  or 
reason  of  the  absence  of  the  said  B.  B., 
and  is  at  present  unable  to  state  or 
account  for  the  same;  but  deponent 
fully  expects  and  believes  he  shall  be 
able  on  oath  to  state  the  cause  in  the 
afternoon  of  this  day.  (When  at  the 
time  the  application  for  further  time 
to  justify,  or  add  and  justify  bail,  an 
affidavit  of  a  defense  on  the  merits  can 
be  made,  or  an  affidavit  stating  the 
names,  additions,  descriptions,  resi- 
dences and  expected  sufficiency  of  other 
bail  proposed  to  be  added  can  be  made, 
then  let  the  same  be  made  and  pro- 
duced accordingly,  or  thus: 

III.  Deponent  is  advised,  and  verily 
believes,  that  the  defendant  has  a  good 
defense  to  this  action  on  the  merits.) 

IV.  State  the  names,  residence,  oc- 
cupation and  sufficiency,  etc.,  of  pro- 
posed added  bail.)     2  Abb.  Forms  290. 

I.    Affidavit  To  Obtain  Further  Time 
To  Justify,  Illness  of  the  Bail. 

(As  in  the  last  form  to  the  *,  and 
continue):  And  deponent  this  morning 
called  at  the  house  of  the  said  B.  B., 
}n  order  to  accompany  him  to  this  court 
to  justify  as  bail  for  the  said  defend- 
ant, according  to  his  said  promise,  when 
deponent  found  the  said  B.  B.  very 
dangerously  ill  and  in  bed,  with  which 
illness  he  had  been  suddenly  attacked 
yesterday  morning,  as  deponent  was 
informed  and  verily  believes  (state  the 
nature  of  the  illness,  and  whether  dan* 
gerous  or  not,  and  how  recent,  accord- 
ing to  the  facts);  and  deponent  verily 
believes  that  the  said  B.  B.  is  quite 
unable  to  come  to  or  attend  this  court 
this  morning  for  the  purpose  of  justifj- 
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inff  as  bail  for  the  said  defendant  in 
this  action,  in  consequence  of  the  said 
illness,   and  that   he  will   continue   so 

unable  for days  or  more. 

IIL  Deponent  was  (and,  as  he  Terily 
believes,  the  said  defendant  also  was) 
wholly  ignorant  of  the  said  illness  of 
the  said  B.  B.,  or  of  his  inability  to 
attend  to  justify  as  bail  until  this 
morning  (etc.,  conclude,  if  you  can,  as 
in  the  preceding  form).  2  Abb.  Forms 
291.        ^ 

J.    Examination  of  BaiL 

On   this  day  of  , 


18 — ,  before  the  undersigned  M.  K..  a 
justice  of  this  court  (or  county  juage 

of  the  county  of ,  or  a  justice 

of  the  peace  in  and  for  the  town  of 

),   personally   appeared   A.   B. 

and  C.  D.,  the  bail  of  the  defendant 
Y.  Z.  in  this  action,  to  justify  pursuant 
to  notice;  and  the  said  A.  B.,  being 
duly  sworn,  says  (here  state  testimony, 
inserting,  if  desired,  the  questions  and 
answers  in  form). 

And  said  C.  D.,  being  duly  sworn, 
says  (etc.,  as  above). 

(Signature  of  bail.) 

Taken  and  sworn  before  me,  the 
day  first  above  written.  (Judge's 
signature  and  official  addition.)  2  Abb. 
Forms  292. 

K.    Allowance  of  Bail, 

This  day  appeared  before  me  the 
within  named  A.  B.  and  C.  D.,  bail 
for  the  defendant  T.  Z.  in  this  action, 
and  justified  as  such,  and  I  find  said 
bail  to  be  sufficient,,  and  allow  the 
same.     2  Abb.  Forms  292. 

L.    AlJowanee  of  Bail  0$  to  One  Bail, 
and  for  Time    far    Other   To 
Justify. 
This    day    appeared    before    me    the 
within  named  A.  B.,  bail  for  the  de- 
fendant Y.  Z.  in  this  action,  and  justi- 
fied as  such,   and  I  find  said  bail  to 
be  sufficient,  and  allow  the  same.    And 
upon    reading   and   filing   the   annexed 
affidavit  of  G.  C,  it  is  further  ordered 

that  the  defendant  have days 

further   time    (or    until   )     to 

justify  0.  D.,  his  other  bail  in  tlus 
cause;  the  defendant  hereby  consenting 
that  the  plaintiff  shall  be  in  the  same 
situation  by  the  course  of  this  court, 
as  if  they  had  both  justified  this  day 
2  Abb.  Forms  292. 

M.    Direction    That   Money    he    Be- 

funded  on  Allowance  of  Bail. 

And  further  ordered,   that  the   sum 

of dollars,   deposited  in  the 


hands  of  the  sheriff  of  the  county  of 
,  by  the  defendant  on  his  ar- 
rest in  this  cause,  instead  of  bail,  and 
since  brought  into  court  by  the  sheriff 
pursuant  to  the  statute,  be  paid  out  af 
court  to  the  defendant  or  his  attorney 
by  the  clerk.    2  Abb.  Forms  292. 

N.    Allowance  of  Added  Bad. 

Upon  reading  and  filing  the  affidavit 
of  M.  N.  (or  where  the  bail  in  question 
is  added  by  a  new  undertaking  and  no- 
tice of  justification,  say:  the  withiu 
undertaking  of  C.  D.  as  bail,  and  the 
annexed  notice  of  bail  and  justification 
and  proof  of  service  thereof),  and  the 
said  C.  D.  having  appeared  before  me 
and  justified  as  such,  I  find  said  bail 
to  be  sufficient,  and  allow  the  same, 
together  with  A.  B.,  who  justified  him- 
self on  the day  of  ■ 

last.     2  Abb.  Forms  293. 

IX.    Sheriff's  Assignment. 

A.  Sheriff's  Assignment    of    Under- 

taking. 
Enow  all  men  by  these  presents, 
that  I,  M.  N.,  sheriff  of  the  county 
of f  do  hereby  assign  the  with- 
in undertaking  (or  if  not  indorsed, 
refer  to  the  undertaking  by  name  of 
obligors,  and  date,  and  title  of  cause) 
to  the  plaintiff  A.  B.,  at  his  request, 
to  be  sued  for  by  him,  according  to 
the  statute.    Witness  my  hand  and  seal 

this day   of  ,   18 — . 

2  Abb.  Forms  293. 

B.  Assignment     of    Bad -Bond     hy 

Sheriff, 

Know  all  men  by  these  presents, 
that  I,  J.  A.,  sheriff  of  the  county  (or 
city  and  county)  of ,  do  here- 
by assign  the  within  written  bail-bond 
to  the  within  named  A.  B.,  at  his  re- 
quest, to  be  sued  for  by  him,  according 
to  the  force,  form  and  effect  of  tbe 
statute  in  such  case  made  and  provided. 
In  testimony  whereof  I  have '  hereunto 

set  my  hand  and  seal  this day 

of  ,  in  the  year  of  our  Lord 

1846. 

J.  A.,  sheriff   (L.  8.) 

Sealed  and  delivered  in  the  presence 
of  B.  B.,  r.  V.  Burr.  App.  89,  §7«; 
2  B.  8.  271,  {13;  349,  {12. 

Z>    Bnxronder. 

A.  Authority  From  Bail  To  Arrest 
Principal, 

Know  all  men  by  these  presents,  that 
I,  M.  N.,  the  within  named  bail,  depute, 
authorize  and  empower,  in  my  place 
and  stead,  and  in  my  behalf,  O.  P.,  of 
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(and,  if  an  officer ,  add  offi- 
cial addition,  e.  g.,  marshal  of  the  dis- 
trict of  Connecticut),  to  take,  arrest, 
seize  and  surrender  to  the  sheriff  ol 
the  county  of ,  Y.  Z.,  the  with- 
in named  defendant,  in  exoneration  and 
discharge  of  my  undertaking  as  bail 
for  the  said  Y.  Z.  in  said  cause;  and 
to  employ  such  persons  and  assistants 
as  may  be  necessary  to  effect  such  pur- 
pose.   2  Abb.  Forms  294. 

B.    CerHfieaU  of  Surrender  of  Prin' 
cipal  by  Bail. 

I,   If.   N.,   sheriff  of  the  county  of 
-,  hereby  certify  that  Y.  Z.,  the 


principal  mentioned  in  the  (within) 
undertaking  (or,  if  not  indorsed,  refer 
to  the  undertaking  so  as  to  identify 
it)    was   surrendered   to   me   by   A.   B. 

and  C.  D.,  his  sureties,  this  

day  of ,  18 — ,  and  remains  in 

custody.     2  Abb.  Forms  294. 

0.  Notice  of  Motion  for  Enlargement 

of  Tiine  To  Surrender, 

(As  in  XI,  B,  substituting  for  the 
words  between  the  **):  that  the  under- 
signed bail  of  the  defendant  Y.  Z.  in 
this  action  have  ■  days  further 

time  to  surrender  him  to  the  sheriff 
in  their  exoneration.  2  Abb.  Forms 
295. 

B.    Affidavit   in    Support   of   Motion 
To  Enlarge  Time  To  Surrender. 

1.  M.  N.,  being  duly  sworn,  says 
that  lie  is  one  of  the  bail  of  the  de- 
fendant Y.  Z.  in  this  action;  that  said 
Y.  Z.  was  arrested  about  the  ■ 

day   of ,   18—,   by   virtue   of 

an  order  of  arrest,  on  the  ground  that 
(here  state  ground  of  arrest,  so  as  to 
show  that  it  was  not  under  subdivision 

3);  and  that  on  the  day  of 

' ,  18 — ,  the  deponent   (and  O. 

P.)  became  bail  for  said  defendant  by 
giving  an  undertaking,  of  which  a  copy 
is  hereto  annexed. 

n.  (Here  state  excuse  for  not  hav* 
ing  surrendered  in  season,  e.  g.,  sick- 
ness of  bail,  mistake  as  to  time,  or 
collusion  of  the  creditor  with  the 
debtor,  and  specify  what  means,  if  any, 
the  bail  took  at  any  time  to  ascertain 
where  the  principal  was,  and  to  effect 
his  surrender.) 

HL  (State,  if  practicable,  facts 
showing  that  a  surrender  is  possible.) 

IV.  That  no  action  has  been  com- 
menced against  the  bail,  as  deponent 
is  informed  and  believes.  2  Abb. 
Forms  295. 


XL    BzoneratloxL 

A.    Affidavit   To  Move  for  Exonera- 
tion of  Bail. 

L  M.  N.,  one  of  the  bail  (or  M.  N. 
and  O.  P.,  the  bail)  for  the  defendant 
Y.  Z.  in  this  action,  being  sworn,  do 
(severally)  depose  and  say  that  judg 
ment  was  obtained  and  docketed  in 
this  action   against   said  Y.  Z.  on   ol 

about  the day  of  , 

18 — ,  and  that  an  execution  in  due 
form  was  duly  issued  thereupon  on  the 
day  of ,  18 — . 

n.  That  (after  the  issuing,  and  be 
fore  the  return  of  the  said  execution, 

and)  on  or  about  the day  of 

y  18 — ,  the  said  defendant  died 

(or,  if  imprisoned,  allege 


at  — 

it).     2  Abb.  Forms  295.- 

B.  Notice  of  Motion   To  Exonerate 

Bail 
Please  take  notice  that  on  the  eer 
tificate  (or  affidavit),  of  which  a  copy 
is  herewith  served,  the  undersigned  will 

move,  before  the  Hon.  (one 

of  the  justices  of  this  court,  or  county 

judge  of  the  county  of   ■ ),  on 

the  day  of  next,  at 

o'clock  in  the  ■. noon, 

at ,  in ,*  to  exonerate 

M.  N.  and  O.  P.,  the  bail  of  the  de- 
fendant in  this  action,  from  all  further 
liability  upon  the  undertaking  of  bail 
heretofore  entered  into  by  them;*  and 
for  such  other  relief  as  may  be  just. 
2  Abb.  Forms  294. 

C.  Order  Exonerating  Bail. 

On  reading  and  filing  the  annexed 
certificate  of  the  sheriff  of  the  county 

of (or  affidavit  of  M.  N.),  and 

a  copy  of  the  undertaking  of  bail  given 
by  the  said  M.  N.  (and  O.  P.)  in 
this  action,  and  on  motion  of  Q.  B. 
on  behalf  of  the  following  named  bail, 
and  after  hearing  S.  T.  for  plaintiff 
(or  and  on  proof  of  due  service  of  this 
notice  of  motion,  and  no  one  appearing 
for  plaintiff): 

Ordered,  that  M.  N.  and  O.  P.,  the 
bail  in  this  action,  be  exonerated  from 
all  liability.     2  Abb.  Forms  295. 

ARBEST  IN  CRIMINAL  CASES.— See 
False  Imprisonment;  Habeas  Cob- 
pus;  Malicious  Prosecution;  Prb- 
LiMiNARY  Examination;  Process. 
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L     Notice  of  Motion,  108 
n.    Order  In  Arrest,  108 

For   other  forms,   see    2    Standard 
Paoo.  1031. 
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ARREST  OF  JUDGMENT 


CEM3SS-BEFEBENCE : 

JUDOMSNT  BEGOBDS: 

Judgment  Becord  on  Arrest  of  Judg- 
ment. 

I.  Nbtlce  of  Motion  in  Arrest  of 
Judgments 

(Title  of  the  eause.) 

Sir:  Please  to  take  notice  that,  upon 
the  affidavits  (and  case),  with  copies 
whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
n«xt  term  of  the  said  court,  to  be 
held  at  the  (Academy  in  the  city  of 
Utica),  on  the  (first  Monday  of  July) 
next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  di- 
recting an  arrest  of  judgment  to  be  en- 
tered in  this  cause,  and  which  motion 
will  be  founded  on  the  record  and  pro- 
ceeding on  file  in  this  eause.  Dated, 
etc.  Burr.  App.  214,  §430;  Tates' 
Forms  733. 

n.    Order  in  Arrest  of  Judgment. 

This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  L.,  of 
counsel  for  the  defendant,  and  Mr.  P., 
of  counsel  for  the  plaintiff,  ordered  that 
the  judgment  in  this  cause  be,  and  the 
same  is  hereby  arrested.  Burr.  App. 
466,  {945. 


ABSOK. 

L    Indictment  at  Common  Law,  108 
n.    Indictments  Undor  Statates,  108 

A.  Burning  in  Nighttime,  108 

B.  Setting  Fire  to  Haystack,  108 

C.  Setting  Fire  to  Own  House,  108 
in.    Attempts,  109 

A.  To  Burn  Court  House,  109 

B.  To  Bum  Bam,  109 

For  other  forms,  see  3  Standard 
Pboc.  6,  20. 

L  Ikidlctment  for  Arson  at  Oommon 
Law. 

That  J.  M.,  late  of,  etc.,  not  having 
the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil  on,  etc.,  with  force 
and  arms,  at,  etc.,  aforesaid,  a  certain 
house  of  one  W.  C.  there  situate,  felo- 
niously, wilfully  and  maliciously  did 
set  fire  to,  and  the  same  house  then 
and  there  by  such  firing  as  aforesaid, 
feloniously,  wilfully,  and  maliciously 
did  burn  and  consume  against  the 
peace,  etc.     3  Chit.  Cr.  L.  1127. 

Note. — ^It  is  not  necessary  to  say 
"dwelling  house."  3  Chit.  Cr.  L.  1128, 
n.  (q.) 


I  n.    Indiictmeats  TAider  Statates. 

A.  Indictment  for  Arson,  Burning  in 

Night-time, 

That  W.  G.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
after  the  first  day  of  June  in  the  year 
of  our  Lord  one  thousand  seven  hun- 
dred and  twenty-three,  to- wit,  on,  etc., 
about  the  hour  of  two  in  the  night  of 
the  same  day,  with  force  and  arms,  at, 
etc,  aforesaid,  a  certain  house  of  one 
G.  8.  there  situate,  feloniously,  volun- 
tarily, and  maliciously  did  set  fire  to, 
and  the  same  house  then  and  there  by 
such  firing  as  aforesaid,  feloniously, 
voluntarily,  and  maliciously  did  burn 
and  consume,  against  the  form  of  the 
statute,  etc.,  and  against  the  peace,  etc. 

Note. — ''Feloniously,  voluntarily  and 
maliciously"  must  be  inserted^  although 
the  statute  does  not  contain  them.  8 
Chit.  Cr.  L.  1128,  n.  (t). 

B.  Indictment,  Setting  Fire  to  Hay- 

stack, 

That  A.  B.,  late  of,  etc.,  on,  etc, 
at,  etc.,  aforesaid,  a  certain  stack  of 
hay  of  and  belonging  to  one  J.  P., 
feloniously,  unlawfully,  wilfully  and 
maliciously  did  set  fire  to,  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.    3  Chit.  Cr.  L.  1128. 

C.  Indictment    for   Setting   Fire    to 

Own  House, 

That  A.  B.,  late  of,  etc.,  unlawfully 
and  maliciously,  devising  and  intending 
to  set  on  fire  and  burn  a  certain  house 
belonging  to  him  the  said  A.  B.,  situate 
in  the  parish  aforesaid,  in  the  cdnnty 
aforesaid,  on,  etc.,  with  force  and  arms, 
at,  etc.,  aforesaid,  unlawfully,  wickedly 
and  maliciously  did  set  fire  to  a  certain 
part  of  the  wooden  floor  of  and  be- 
longing to  the  said  house,  which  said 
wooden  floor  was  then  and  there  placed 
on  the  ground  floor  of  the  said  house, 
which  said  house  was  then  and  there 
contiguous  and  near  to  certain  dwelling 
houses  of  and  belonging  to  divers  of  the 
liege  subjects  of  our  said  lord  the  king^, 
situate  in  the  parish  aforesaid,  in  the 
county  aforesaid,  with  a  wicked  inten- 
tion, by  means  of  such  setting  fire  to 
the  said  part  of  the  said  wooden  floor 
of  and  belonging  to  the  said  house  of 
the  said  A.  B.,  then  and  there  unlaw- 
fully, wilfully,  and  maliciously  to  set 
on  fire  and  burn  the  said  house  of  the 
said  A.  B.,  to  the  great  damage,  danger, 
terror  and  affrightment  of  the  liege 
subjects  of  our  udd  lord  the  king,  near 
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the  house  of  the  said  A.  B.,  then  and  | 
there  inhabiting  and  dwelling,  in  con- 
tempt of  our  said  lord  the  king  and 
his  laws,  to  the  evil  example,  etc.,  and 
against  the  peace,  etc.  (Second  count 
for  an  attempt  to  burn  generally,  as 
third  count  of  the  next  precedent.)  3 
Chit.  Cr.  L.  1129. 

UL    Attempts. 

A.  Indictment  for  Attempt  To  Bum 

Court  House, 
''That  Bazil  Ledgerwood  and  Samuel 
Harbin,  on  the  7th  day  of  October, 
1891,  and  in  the  county  of  Daviess,  in 
the  state  of  Indiana,  did  then  and  there 
unlawfully,  wilfully,  maliciously  and 
feloniously  set  on  fire  and  attempt  to 
bam  down  the  county  court  house,  sit- 
uate in  the  city  of  Washington,  in 
Daviess  county,  in  the  state  of  Indiana, 
which  county  court  house  was  then 
and  there  the  property  of  Daviess 
county,  and  then  and  there  of  the  value 
of  fifty  thousand  dollars."  Ledger- 
wood  v.  State,  15  GrinL  L.  Mag.  523, 
524. 

B.  Indictment  for  Attempt  to  Bwm 

Bam. 
State  of  New  York,  Monroe  eounty,  ss. 
That  James  MeDermott,  on  the  first 
day  of  February,  1859,  at  the  town  of 
Greece,  in  the  said  county,  did  attempt, 
unlawfully  and  feloniously  to  set  fire 
to,  and  bum  a  certain  barn  of  Samuel 
Davison,  there  situate,  with  intent  to 
injure  the  said  Samuel  Davison,  against 
the  form  of  the  statute,  in  such  case 
made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity.  MeDermott 
V.  People,  5  Park.  Cr.  (N.  Y.)  102. 

ASaATJLT  AND  BATTERY. 

L     Dedaration^  109 

A.  Common  Assault  on  Person,   109 

B.  Trespass    for    Assault    and    Bat- 

tery,  110 

C.  By  Master,  Battery  of  Servant,  110 

D.  By  Husband,  Battery  of  Wife,  110 

n.    71ea%  110 

A.  jSfofi  Assault  and  Demesne,  110 

B.  MoUiter  Manus  ImposiUt,  111 

in.    Be^catloiu^  111 

A.  New    Assignment,    Different    As- 

sault, 111 

B.  To  Son  Assault  Demesne,  112 

IV.    Oomplalnta;  112 

A.  Assault  and  Battery,  112 

B.  Assault  and  BaUery,  112 


C.  AssauU  and  Battery  and  False 
Imprisonment,  112 

V.    Axutwen^  112 

A.  To  Preserve  Peace,  112 

B.  To  Preserve  Peace  by  Captain  of 

Vessel,  112 

C.  Plaintiff  Aggressor,  113 

D.  Plaintiff  Aggressor  {Short  Form), 

113 
,    E.    Defense  of  Possession  of  Dwell- 
ing, 113 
P.    Defense  of  Possession  of  Inn,  113 
G.    Besistance  of  Entry  of  Dwelling, 

113 
H.    Bemoval  From  Baihoad  Car,  Non- 
payment of  Fare,  113 
I.     General  Denial,  114 
J.     Denial  of  Battery,  114    ' 

VL  Indictments^  114 

A.  For  Assault  asd  Battery,  114 

B.  For  Two  Assaults,  114 

C.  For  Assault  and  Battery    {Tear- 

ing Hair),  114 

D.  Foir  Assault   and    Battery     {En- 

couraging Dog  To  Bite),  115 

E.  For  Biding  Over  Person,  115 

F.  For  Aggravated  Assault  cmd  Bat- 

tery, 115 
For   other   forms,   see    3    Standard 
Proc.  37,  42,  44. 

CROSS-BEFEBENCES: 
Admibaltt: 
Libel  In  Personam;  Seaman  Against 
Master  and  Mate  for  Assault  and 
Battery. 
Arrest  in  Civil  Cases: 

Capias,  Assault  and  Battery. 

L    Declaratioii& 

A.  Declaration,  Common  Assault  on 
Person, 

For  that  the  said  defendant  hereto- 
fore, tO'Wit^  on  the  (first  day  of  April, 
in  the  year  one  thousand  eight  hundred 

and  ),   with   force   and   arms, 

etc.,  made  an  assault  on  (or  "assault- 
ed") the  said  plaintiff,  to- wit,  at  (New 
York,  to- wit,  at  .the  city  and  in  the 
county  of  New  York),  aforesaid  (the 
venue),  and  then  and  there  beat 
(bruised,  wounded),  and  ill-treated  him 
(so  that  his  life  was  greatly  despaired 
of),  and  other  wrongs  to  the  said  plain- 
tiff, then  and  there  did  against  the 
peace  of  the  people  of  the  state  of  New 
York,  and  to  the  damage  of  the  said 
plaintiff  of  one  (thousand)  dollars  (any 
sum  sufficient  to  cover  the  amount  of 
the  damages  which  it  may  be  probable 
the  jury  will  give),  and  therefore  he 
brings  his  suit,  etc.  Burr.  App.  298, 
{563. 
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B.  Deolaraiion  in  Trespass  for  As- 

sault and  Battery, 
7or  that  the  said  defendant,  hereto- 
fore, to-wit,  on  the  (second  day  of 
April,  in  the  year  one  thousand  eight 
hundred  and  forty-six),  at  (New  York, 
to-wit,  at  the  city  and  in  the  county 
of  New  York),  aforesaid,  with  force 
and  arms,  to-wit,  with  swords,  staves, 
ropes,  hands  and  feet,  made  an  assault 
upon  the  said  plaintiff,  and  did  then 
and  there  beat,  wound  and  ill-treat 
him,  so  that  his  life  was  greatly  de- 
spaired of,  and  other  injuries  to  the 
said  plaintiff  then  and  there  did,  against 
the  peace  of  the  people  of  this  state, 
and  to  the  great  damage  of  the  said 

Slaintiff.  And  also  for  that  the  said 
efendant,  on  the  same  day  and  year, 
and  at  the  place  aforesaid,  with  force 
and  arms,  to-wit,  with  swords,  staves, 
ropes,  hands  and  feet,  made  another 
assault  upon  the  said  plaintiff,  and  did 
then  and  there  beat,  wound  and  ill-treat 
him,  so  that  his  life  was  greatly  de- 
spaired of,  and  other  injuries  to  the 
said  plaintiff,  then  and  there  did, 
against  the  peace  of  the  people  of  this 
state,  and  to  the  damage  of  the  said 
plaintiff,  of  (five  thousand  dollars),  and 
thereof  he  brings  suit,  etc.  Burr.  App^ 
298,  564. 

C.  Declaration  by  Master  far  Battery 

of  Servant, 

For  that  the  said  defendant  on,  etc., 
with  force  and  arms,  etc.,  made  an 
assault  on  H.  B.,  then  and  still  being 
the  (daughter  and)  servant  of  the  said 
plaintiff,  to-wit,  at  etc.,  and  then  and 
there  beat,  bruised,  wounded  and  ill- 
treated  the  said  H.  B.,  insomuch,  and 
that  by  means  thereof,  the  said  H.  B. 
then  and  there  became,  and  was  sick, 
sore,  lame  and  disordered,  and  bq  re- 
mained and  continued  for  a  long  space 
of  time,  to-wit,  from  thence  hitherto; 
during  all  which  time  he,  the  said  plain- 
tiff, lost  and  was  deprived  of  the  serv- 
ice of  l^is  said  (daughter  and)  servant, 
and  of  all  the  benefit  and  advantage 
which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  such 
service,  to-wit,  at,  etc.,  aforesaid.  Burr. 
App.  300,  1568. 

D.  Declaration  hy  Eushand  for  Bat- 

tery of  Wife. 

For  that  the  said  defendant  on,  etc., 
with  force  and  arms,  etc.,  made  an  as- 
sault on  E.  B.,  then  and  still  being  the 
wife  of  the  said  plaintiff,  to-wit,  at, 
etc.,  and  then  and  there  violently  beat, 


kicked,  bruised  and  ill-treated  the  said 
£.  B.  so  then  and  there  being  the  wife 
of  the  said  plaintiff  as  aforesaid,  inso- 
much that  she,  the  said  £.  B.,  by  means 
of  the  premises,  then  and  there  became 
and  was  sick,  sore,  lame  and  disordered, 
and  so  remained  and  continued  for  a 
long  space  of  time,  to-wit,  hitherto, 
whereby  he,  the  said  plaintiff,  during 
all  that  time  lost  and  was  deprived  of 
all  the  comfort,  benefit  and  assistance 
of  the  said  £.  B.,  his  said  wife,  in  his 
domestic  affairs,  which  he  might  and 
otherwise  would,  have  had;  and  thereby 
also  he  the  said  plaintiff  was  then  and 
there  forced  and  obliged  to  pay,  lay 
out  and  expend,  and  hath  necessarily 
paid,  laid  out  and  expended  divers  sums 
of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to-wit,  the  sum 

of dollars,  in  and  about  the 

endeavoring  to  heal  and  cure  the  said 
E.  B.,  his  said  wife,  of  the  sickness, 
soreness,  lameness  and  disorder  afore- 
said, occasioned  as  aforesaid,  to-wit, 
at,  ete.,  aforesaid;  and  other  wrongs 
to  the  said  plaintiff,  then  and  there 
did,  against  the  peace  of  the  people  of 
the  state  of  New  York,  and  to  the  dam- 
age of  the  said  plaintiff  of  ■ 
dollars,  and  therefore  he  brings  his  suit, 
etc.  Burr.  App.  299,  |565;  2  Chit.  PL 
854. 

XL    Plea& 

A.    Special  Plea,  Son    Assault    and 
Demesne, 

And  for  a  further  plea  in  this  be- 
half (as  to  the  said  assaulting,  beating, 
bruising,  wounding  [or  otherwise,  ae- 
cording  to  the  declaration],  and  ill- 
treating  the  said  plaintiff,  as  in  the 
first  count  of  the  said  declaration  men- 
tioned), the  said  defendant,  by  leave 
of  the  court,  here,  for  this  purpose  first 
had  and  obtained,  accor^ng  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  the  said  plaintiff, 
just  before  the  said  time,  when,  etc. 
(in  the  said  first  count  mentioned),  to- 
wit,  on  the  day  and  the  year  in  that 
count  mentioned,  at,  etc.  (the  venue), 
aforesaid,  with  force  and  arms,  etc., 
made  an  assault  (state  the  assault  or 
battery,  according  to  the  facts),  upon 
him,  the  said  defendant,  and  would 
then  and  there  have  beat,  bruised  and 
ill-treated  him,  the  said  defendant,  if 
he  had  not  immediately  defended  him- 
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sdf  against  tke  said  plaintiff;  where- 
fore he,  the  said  defendant,  did  then 
and  there  defend  himself  against  the 
said  plaintiff,  as  he  lawfully  might,  for 
the  cause  aforesaid;  and  in  so  doing 
did  necessarily  and  unavoidably,  a  lit- 
tle beat,  bruise,  wound  and  ill-treat  the 
said  plaintiff,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  the  oc- 
casion aforesaid:  And  so  the  said  de- 
fendant saith,  that  if  any  hurt  or  dam* 
age  then  and  there  happened  to  the 
said  plaintiff,  the  same  was  occasioned 
by  the  said  assault  so  made  by  the  said 
plaintiff,  on  him,  the  said  defendant, 
and  in  the  necessary  defense  of  him- 
self, the  said  defendant  against  the 
said  plaintiff;  which  are  the  same  sup- 
posed trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  where- 
of the  said  plaintiff  hath  above  there- 
of complained  against  him,  the  said 
defendant.  And  this  he,  the  said  de- 
fendant, is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  said  plaintiff 
onght  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  362,  f6d8;  3  .Chit.  PL  1068. 

B.    Special  Plea,  MoUiier  Manus  Im- 

pcwtftt  To  Keep  the  Peace, 
And  for  a  further  plea  in  this  behalf, 
as  to  the  said  assaulting,  beating  ana 
ill-treating  the  said  plaintiff  as  in  the 
said  (first)  count  mentioned  (or  other- 
wise, according  to  the  statements  in 
the  declaration),  the  said  defendant  (by 
leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided),  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him 
because  he  says  that  the  said  plaintiff, 
and  one  B.  N.,  at  the  said  time  when, 
etc.,  at,  etc.  (the  venue),  aforesaid, 
were  fighting  together,  and  striving 
with  force  and  arms  to  beat  and  wound 
each  other,  against  the  peace  of  the 
people  of  the  state  of  New  York; 
whereupon  the  said  defendant,  being 
then  and  there  present,  for  the  preser- 
vation of  the  peace  of  the  said  people, 
and  that  the  said  plaintiff,  and  the  said 
B.  N.  might  do  no  hurt  to  each  other, 
and  in  order  to  separate  and  part  them, 
then  and  there  gently  laid  his  hands 
upon  the  said  plaintiff,  as  he  lawfully 
might,  for  the  cause  aforesaid;  which 
are  the  said  assaulting,  beating  and  ill- 
treating  in  the  said  (first)  count  of 
the  said  declaration  mentioned  (or 
''which    are   the    said   supposed    tres- 


passes in  the  introductory  part  of  this 
plea,  and  in  the  said  declaration  men- 
tioned ")>  ^^^  whereof  he,  the  said 
plaintiff,  hath  above  thereof  complained 
against  him,  the  said  defendant.  And 
this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  etc. 
Burr.  App.  862,  $659;  8  Chit.  PL  1071. 

Zn.    Beplieatioiia. 

A.    Meplioation,  New  Astignment,  Dif* 
f event  Assault. 

And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded  as  to  the  said 
several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  and  there- 
in attempted  to  be  justified,  says  that 
he,  the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought*  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him,  the 
said  defendant,  because  he  says  that 
he,  the  said  plaintiff,  exhibited  his  said 
bill  against  the  said  defendant,  and 
brought  his  suit  thereupon,  not  for  the 
trespasses  in  the  introductory  part  of 
the  said  (second)  plea  mentioned,  but 
for  that  the  said  defendant,  on  the  said 

day  of f  in  the  year 

of  our  Lord  one  thousand  eight  hundred 
and  ,  with  force  and  arms,  etc., 

at,  etc.  (the  venue),  aforesaid,  upon 
another  and  different  occasion,  and  for 
another  and  different  purpose  than  in 
the  said  plea  mentioned,  made  an- 
other and  different  assault  upon  the 
said  plaintiff  than  the  assault  in  the 
said  (second)  plea  mentioned,  and  then 
and  there  beat,  bruised,  wounded  and 
illtreated  the  said  plaintiff  (this  must 
correspond  with  the  averments  in  the 
declaration),  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof 
complained  against  the  said  defendant; 
and  which  said  trespasses  above  newly 
assigned  are  other  and  different  tres- 
passes than  the  said  trespasses  in  the 
said  (second)  plea  mentioned.  And 
this  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  de- 
fendant hath  not  answered  the  said 
trespasses  above  newly  assigned,  the 
said  plaintiff  prays  judgment  and  his 
damages  by  him  sustained,  on  occasion 
of  the  committing  thereof,  to  be  ad- 
judged to  him,  etc. 

B.  F.,  plaintiff's  attorney. 

Burr.  App.  387,  |713;  3  Chit.  PL 
1213;  Till.  Fbrms  555. 

Vol  DC 


112 


ASSAULT  AND  BATTERY 


B.  Beplicaiion  to  Plea  of  Son  Assault 
Demesne. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  as  to  the 
said  several  trespasses  in  the  introduc- 
tory part  of  that  plea  mentioned,  and 
therein  attempted  to  be  justified,  says 
that  the  said  plaintiff  by  reason  of 
anything  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says  that  the  said 
defendant  at  the  said  time,  when,  etCi^ 
of  his  own  wrong,  and  without  the 
cause  by  him  in  his  said  (second)  plea 
alleged,  committed  the  said  several  tres- 
passes in  the  introductory  part  of  that 
plea  mentioned,  in  manner  and  form 
as  the  said  plaintiff  hath  above,  in  (the 
said  first  count  of)  his  said  declara- 
tion, complained  against  the  said  de- 
fendant. And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  coun- 
try, etc. 

£.  F.,  plaintiff's  attorney. 

Burr.  App.  379,  §692;  8  Ohit.  PI.  1201. 

IV.    Complaints. 

A.  Complaint  for  Assault  and  Bat- 
tery  (a), 

I.     That    on    the day    of 

-,  18 — ,  at ,  the  defend- 


ant violently  assaulted  the  plaintiff, 
and  struck  him  in  the  face  and  breast 
several  violent  blows,  and  aimed  at 
him  a  gun  and  threatened  to  shoot 
him,  whereby  he  put  the  plaintiff  in 
fear  for  his  life;  and  maliciously  caused 
a  dog  to  bite  the  plaintiff;  and  also 
tore  the  clothes  from  plaintiff's  person 
(or  otherwise  describe  the  violence 
used^  and  its  consequences;  special 
damages,  if  any,  being  stated  thus: 
and  the  plaintiff  was  thereby  made  ill 
and  lame,  and  disabled  from  attending 

to  his  business  for thereafter, 

and  was  compelled  to  pay dol- 
lars for  medical  attendance,  and  has 
been  ever  since,  and  for  a  long  time 
will  be  lame),  to  his  damage  — — 
dollars.     1  Abb.  Forms  483. 

Note. — Consult  also  form  in  Clayton 
V.  Keeler,  18  Misc.  488,  42  N.  Y.  Supp. 
1051. 

B.    Complaint  for  Assault  and  BaP 
tery  {}).)   {Short  Form). 

That  on  the day  of , 

18 — ,  at  ,  the  defendant  as- 
saulted and  beat  the  plaintiff,  to  his 


damage dollaTS.      1     Abb. 

Forms  484. 

C.  Complaint  for  Assault  and  Bat- 
tery  and  False   Imprisonment, 

That  on  the day  of ^ 

18 — f  at f  the  defendant  as- 
saulted and  beat  the  plaintiff,  and 
falsely  and  maliciously  imprisoned  him, 
without  reasonable  cause  and  without 

right   (and  detained  him  for  

hours,  preventing  him  from  attending 
to  his  business),  to  his  damage  — — 
dollars.    1  Abb.  Forms  484. 

V.    Answors. 

A.  Answer   To   Preserve   the   Peace 

(Molliter  Manus  Imposuit). 

I.  (Deny  tho  allegations  of  the 
complaint  as  to  beating  and  wound- 
ing.) 

II.  The  defendant  further  says  that 
at  the  time  mentioned  in  the  complaint 
the  plaintiff  had  made  an  assault  on 
one  M.,  and  was  then  and  there  beat- 
ing him  (or  the  plaintiff  and  one  M., 
in  breach  of  the  peace,  were  fighting 
together). 

IIL  That  thereupon  the  defendant, 
in  order  to  preserve  the  peace  and  pre- 
vent the  plaintiff  from  further  so  do- 
ing (or  in  order  to  preserve  the  peace 
and  to -separate  them),  gently  laid  his 
hands  upon  the  plaintiff,  as  he  lawfully 
might. 

fy.  That  thereupon  the  plaintiff 
(here  may  allege  assault  upon  this  de- 
fendant,   and    his  self-defense). 

V.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains.    2  Abb.  Forms  129. 

B.  Answer  To  Preserve  the  Peace  by 

Captain   of    Vessel. 

L  That  as  to  the  alleged  assaulting, 
beating  and  illtreating  the  plaintiff, 
the  defendant  was,  at  the  time  thereof, 
captain  of  the  ship  (or  vessel,  or 
steamboat)    called  the . 

n.  That  the  plaintiff  was  then  on 
board  of  said  ship  (or  vessel,  etc.)^ 
making  a  great  noise  and  disturbance, 
and  fighting  with  a  certain  other  per- 
son, whom  he  was  striving  to  beat  and 
wound. 

in.  Wherefore  the  defendant,  for 
the  preservation  of  the  peace,  and  to 
preserve  due  order  on  said  ship  (or 
vessel,  etc.),  and  to  separate  the  said 
plaintiff  and  other  person  so  fighting 
together,  and  to  prevent  the  said  plain- 
tiff from  beating,  wounding  and  ill- 
treating  such  qther  person,  as  he  would 
otherwise  have  done,  then,  as  sneh  eap- 
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tain,  gently  laid  his  hands  upon  the 
plaintiff,  as  he  lawfully  might,  for  the 
cause  aforesaid;  which  are  the  acts  of 
which  the  plaintiff  complains.  2  Abb. 
Porms  130. 

Note. — Noden  v.  Johnson,  2  Eng.  L. 
&  Eq.  201,  20  L.  J.  (N.  6.)   Q.  B.  95. 

C.  Answer,  Flainiif  Aggressor  (Son 

AuauU  Demesne)  (a). 

L  That  at  the  time  mentioned  in 
the  complaint,  and  just  before  the  time 
of  the  commission  of  the  alleged  griev- 
ances therein  stated,  the  plaintiff  made 
an  assault  (state  it  as  if  in  a  complaint 
against  him)  upon  this  defendant,  and 
would  have  beaten  and  greatly  bruised 
(or  otherwise  injured)  him,  if  he  had 
not  immediately  defended  himself; 
wherefore  he  did  defend  himself,  as  he 
lawfully  might,  and  in  so  doing  did 
necessarily  and  unavoidably  a  little 
beat  and  bruise  (or  otherwise  injure) 
the  plaintiff;  and  that  if  the  plaintiff 
sustained  any  damage,  it  was  occa- 
sioned by  his  first  assaulting  the  de- 
fendant. 

n.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains. 

TTT.  This  defendant  denies  each  and 
every  allegation  of  the  complaint,  ex- 
cept such  as  are  hereinbefore  admitted. 
2  Abb.  Forms  130. 

D.  Answer,  Plaintiff    the    Aggressor 

(6)    {Short  Form). 
That  the  plaintiff  first  assaulted  the 
defendant,    who    thereupon    necessarily 
committed   the   acts   complained   of  in 
self-defense.     2  Abb.  Forms  131. 

£.  Answer,  Defense  of  Possession  of 
DweUing. 

L     (Deny  beating  and  wounding.) 

n.  The  defendant  further  says  that 
at  the  time  mentioned  in  the  complaint 
the  defendant  was  lawfully  possessed 
of  (here  designate  the  dwelling). 

TTT,  That  the  defendant  being  so 
possessed  thereof,  the  plaintiff  was  un- 
lawfully therein,  and  making  great 
noise  and  disturbance  therein,  against 
the  will  of  the  defendant,  and  disturb- 
ing him  and  his  family  in  the  enjoy- 
ment of  their  dwelling;  and  refused 
to  cease  such  noise  and  disturbance, 
and  to  go  away,  although  requested  by 
the  defendant. 

IV.  That  thereupon  the  defendant, 
in  defense  of  the  possession  of  his 
dwelling,  gently  laid  his  hands  upon 
the  plaintiff  in  order  to  remove  him,  as 
he  lawfully  might. 


V.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains.     2  Abb.  Forms  131. 

Note. — It  would  be  well  to  add  in  II 
that  the  plaintiff  was  occupying  the 
same  as  his  dwelling. 

F.  Answer,  Defense  of  Possession  of 

Inn. 

I.     (Deny  beating  and  wounding.) 
n.     That  at  the  time  mentioned  in 
the  complaint  the  defendant  was  law- 
fully  possessed    of    a     certain    pubUo 
house  (designate  it). 

III.  That  the  plaintiff  came  into 
the  said  house,  and  then  and  there 
made  a  great  noise  and  disturbance 
therein,  to  the  disquiet  of  other  persons 
lawfully  there,  and  of  the  defendant 
and  his  family,  in  their  enjoyment 
therein. 

IV.  (Continue  as  in  preceding  form.) 
2  Abb.  Forms  131. 

G.  Answer,  Besistanee  of  Entry    of 

Dwelling. 
I  and  II.     (As  in  preceding  forms.) 

III.  That  the  plaintiff  then  and 
there,  with  force  and  violence,  attempt- 
ed to  break  into  the  said  dwelling  (or 
other  possession),  without  the  leave 
and  against  the  will  of  the  defendant. 

IV.  That  the  defendant  thereupon, 
in  order  to  preserve  the  peaceable  pos* 
session  thereof,  resisted  the  plaintiff's 
entrance,  and  in  doing  so  necessarily 
assaulted  and  beat  the  plaintiff,  as  he 
lawfully  might;  and  if  the  plaintiff 
sustained  any  damage,  it  was  occasioned 
by  his  own  wrong. 

V.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains.     2  Abb.  Forms  132. 

H.  Answer,  Bemoving  From  Sailroad 
Car  for  Non-Payment  of  Fare. 

I.  That  the  defendant  was,  before 
and  at  the  time  when  the  said  griev* 
ances  were  committed,  the  conductor, 
and  had  charge   of,  a  passenger  train 

on  the  railroad  of  the railroad 

company,    running    from    to 

n.  That  one  of  the  regulations  of 
said  ■       railroad    company    was 

that    no    person    should    be    permitted 
to  be,  and  remain,  on  such  train  with 
out  having  a  ticket  therefor,  duly  ob- 
tained of  their  authorized  agents. 

III.  That  at  the  time  mentioned 
in  the  complaint  the  plaintiff  was  on 
the  said  train,  without  having  a  ticket 
therefor  as  aforesaid. 

IV.  That  the  defendant   then  and 
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there  requested  the  said  plaintiff  to 
leave  the  said  train,  which  the  plaintiff 
refused  to  do;  whereupon  the  defend- 
ant then  and  there  gently  laid  his 
hands  upon  the  said  plaintiff,  and  re- 
moved him  from  the  train,  doing  no 
unnecessary  violence,  as  he  lawfully 
might  do;  which  is  the  act  complained 
of  by  the  plaintiff.  2  Abb.  Forms  132. 
Note, — ^In  general  there  should  also 
be  alleged  a  demand  of  fare  and  re- 
fusal or  neglect  to  pay. 

I.    Answer,  General  Denial, 
That  the  defendant  is  not  guilty  of 
the  grievances  alleged.     2  Abb.  Forms 
,  129. 

J.    Answer,  Dfinidl  of  Battery, 
.  That  the  defendant  did  not  strike  or 
wound  the  plaintiff.    2  Abb.  Forms  129. 

VL    Indictments^ 

A.  Indictment  for  Common  Assault 
and  Battery, 

Middlesex.  The  jurors  for  our  lord 
thQ  king  upon  their  oath  present  that 

A.  B.,  late  of  the  parish  of  , 

in  the  county  of  Middlesex,  yoeman,  on 
the day  of  ,  in  the 


year  of  the  reign  of  our  sov- 
ereign lord,  George  the  Third,  by  the 
grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  J. 
H.,  in  the  peace  of  God  and  our  said 
lord  the  king  then  and  there  being, 
did  make  an  assault,  *  and  him  the 
said  J,  H.  then  and  there  did  beat, 
bruise,  wound,  and  illtreat  (so  that 
his  life  was  greatly  despaired  of),  and 
other  wrongs  to  the  said  J.  H.  then  and 
there  did,  to  the  great  damage  of  the 
said  J.  H.,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     3  Chit.  Cr.  L.  821. 

Note. — ''It  is  usual  to  insert  all  of 
the  words  in  paranthesis  though  the 
evidence  will  only  prove  a  less  aggra- 
vated assault.  1  Saund.  14,  n.  3;  3 
Stark.  Bep.  62.  But  it  would  be  prefer- 
able when  only  a  sight  assault  can 
be  proved,  to  frame  the  indictment 
according  to  the  facts  and  omit  the 
latter  words."  3  Chit.  Cr.  L.  821, 
n.    (a). 

B.    Indictment  for  Two  Assaults, 

City  and   county  of   New   York,   ss. 

The  jurors  of  the  people  of  the  state 

of  New  York,  in  and  for  the  city  and 

county  of  New  York,  upon  their  oath 


present,  that  John  Moore,  late  of  th6 
first  ward  of  the  city  of  New  York,  in 
the  county  of  New  York  aforesaid,  la- 
borer, John  Miller,  late  of  the  same 
place,  laborer,  John  Lowry,  late  of  the 
same  place,  laborer,  and  Henry  Bash, 
late  of  the  same  place,  laborer,  on  the 
12th  day  of  July,  in '  the  year  of  our 
lord,  one  thousand  eight  hundred  and 
twenty-four,  at  the  eighth  ward  of  the 
city  of  New  York^  in  the  county  of 
New  York,  aforesaid,  in  and  upon  the 
body  of  James  Murney  in  the  peace 
of  God,  and  of  the  said  people,  then 
and  there  being,  with  force  and  arms, 
did  make  an  assault,  and  him  the  said 
James,  did  then  and  there,  beat,  wound 
and  illtreat,  and  other  wrongs  and  in- 
juries to  the  said  James,  then  and 
there  did,  to  the  great  damage  of  the 
said  James,  to  the  evil  example  of  all 
others  in  like  case  offending,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York,  and  their  dignity. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
the  said  John,  John,  John,  and  Henry, 
afterwards,  to-wit,  on  the  same  day 
and  year  aforesaid,  in  and  upon  the 
body  of  the  said  James,  in  the  peace 
of  God,  and  of  the  said  people,  then 
and  there  being,  with  force  and  arms, 
did  make  another  assault,  and  him  the 
said  James  did  then  and  there  beat, 
wound,  and  illtreat,  and  other  wrongs 
and  injuries  to  the  said  James  then 
and  there  did  to  the  great  damage  of 
the  said  Jamee,  to  the  evil  example  of 
all  others,  in  like  case  offending,  and 
against  the  peace  of  the  people  of  the 
sUte  of  New  York,  and  their  dignity. 
Maxwell,  district  attorney. 
People  V.  Moore,  3  Wheeler's  Or.  Cas. 
(N.  Y.)  82. 

0.     Indictment  for  Assault  and  Bat* 
try  (Tearing  Hair), 

And  also  that  she  the  said  J.  B.  did 
then  and  Miere,  unlawfully  and  injur- 
iously seize  and  lay  hold  of  the  said 
M^  by  the  hair  of  her  head,  and 
did  then  and  there  with  great  force, 
wrath  and  violence,  pull  and  drag  the 
said  M.  by  the  same,  by  means  whereof 
she  the  said  J.  B.  did  then  and  there 
unlawfully,  cruelly  and  injuriously  pull 
and  tear  the  hair  of  the  head  of  her 
the  said  M.  off  by  the  roots,  and  the 
head  of  her  the  said  M.  was  thereby 
grievously  wounded  and  hurt,  and  also 
by  means  of  the  premises,  the  said 
M.  was  put  to  great  pain  and  torture 
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and  other  wrongs  to  the  said  M.  then 
and  there  violently  and  maliciously 
did,  to  the  great  damage  of  the  said 
J.  W.  and  M.,  his  wife,  etc.  3  Chit. 
Cr.  L.  822. 

B.  Indictment  for  Assault  and  Bat- 
tery (Encouraging  Dog  to 
Bite). 

That  J.  B.,  late  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  aforesaid, 
did  unlawfully  incite,  provoke  and  en- 
courage a  certain  dog,  of  and  belong- 
ing to  the  said  J.  B.,  to  bite  him  t^ 
said  J.  S.,  by  means  whereof  the  same 
dog  did  then  and  there  grievously  bite 
the  said  J.  S.  in  and  upon  the  right 
leg  of  him  the  said  J.  S.,  and  the  said 
leg  of  him  the  said  J.  8.  was  thereby 
then  andi  there  grievously  hurt  and 
wounded,  to  the  great  damage  of  the 
said  J.  S.  and  against  the  peace,  etc. 
3  Chit.  Cr.  L.  823. 

£.  Indictment  for  Biding  Over  Per' 
son  With  Horse. 

(As  in  YI,  A,  to  the  asterisk.)  And 
then  and  there  unlawfully  and  mali- 
eionsly,  and  with  great  force  and  vio- 
lence, rode  and  drove  a  certain  horse 
against,  upon,  and  over  the  said  J.  S., 
and  thereby  then  and  there  greatly 
bruised,  wounded,  and  illtreated  him, 
insomuch  that  his  life  was  then  and 
there  greatly  despaired  of,  and  other 
wrongs,  etc.  (second  count  for  a  com- 
mon assault).     3  Chit.  Cr.  L.  823. 

F.  Indictment  for  Aggravated  As- 
sault  and  Battery. 

Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 

A.  B.,  late  of  the  parish  of  , 

in   the    county  of   Middlesex,   yoeman. 


on  the 
the 


day   of 


,  « 

year  of  the  reign  of  our 

sovereign  Lord  George  the  Third  by 
the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  A.  W., 
in  the  peace  of  God  and  our  said  lord 
the  king  then  and  there  being,  did  make 
an  assault,  and  him  the  said  A.  W.  then 
and  there  did  *  beat,  bruise,  wound, 
and  illtreat,  so  that  his  life  was  greatly 
despaired  of;  and  that  the  said  J.  W., 
with  both  his  hands,  then  and  there 
violently  east,  flung,  and  threw  the 
said  A.  W.  to,  upon,  and  against  a 
certain  brick  floor  there,  and  him  the 
said  A.  W.  in  and  upon  his  head,  neck, 
breast,  back,  sides,  and  other  parts  of 


his*  body,  with  both  the  feet  of  him 
the  said  J.  W.  then  and  there  violently 
and  grievously  did  kick,  strike,  and 
beat,  giving  to  the  said  A.  W.  then 
and  there,  as  well  by  such  flinging, 
casting,  and  throwing  of  him  the  said 
A.  W.,  as  also  by  such  kicking,  striking 
and  beating  of  the  said  A.  W.,  as  afore- 
said, in  and  upon  the  head,  neck,  breast, 
sides,  back  and  other  parts  of  the  body 
of  him  the  said  A.  W.  divers  bruises, 
hurts  and  wounds,  and  other  wrongs, 
etc.  3  Chit.  Cr.  L.  821;  Arch.  Cr.  PI. 
445. 


ASSiaNMEKT  FOB  THE  BENiSFIT 
OF  CBEDITOBS. 

Answer,  Ayerment  of  Fraudulent  As- 
signment in  Action  Against  Sheriff. 

I.  That  the  plaintiffs  were  possessed 
of  said  goods  under  and  by  virtue  of 
a  pretended  assignment  thereof  by  said 
(debtor)  to  them  for  the  benefit  of  his 
creditors,  dated  on  or  about  the 
day  of 


II.  That  the  same  was  executed  by 
said  (debtor)  with  intent  to  defraud 
his  creditors,  and  on  account  of  such 
fraud  was  void  as  against  said  (cred- 
itors), and  as  against  said  judgments 
and  executions,  and  as  against  the 
other  creditors  of  said  (debtor).  2 
Abb.  Forms  115. 

Note. — An  assignment  for  benefit  of 
creditors  is  of  itself  an  act  of  bank- 
ruptcy under  the  law  of  1898.  If  no 
proceedings  are  taken  in  time  under 
such  act,  the  assignment  is  valid  if 
made  in  good  faith. 

ASSIGNMENT  OF  ERBOB.— See    Ea- 

aOB,   ASSIONMSNTS    OF. 


ASSiaMlfEMT& 

I.    Complaints^  116 

A.  Allegation  of  Assignment,  116 

B.  Allegation  by  Trustee,  116 

C.  Assignee  for  Price  of  Stock,  116 

D.  Contract  Fulfilled  by  Assignee,  117 

XL    Answers^  117 

A.  Denial,  117 

B.  Assignment  hy  Plaintiff,  117 

CBOSS-BEFEBENCES : 
CsEDiTOBS'  Suits: 
Complaint  by  an  Assignee  of  a  Judg- 
ment, Etc.; 
Complaint  To  Set  Aside  an  Assign- 
ment Void  on  Its  Face; 
Complaint     Against     Debtors     Who 
Transferred  Assets  to  Third  Person 
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for  His  Note,  and  Assigned  Ii^ote 
for   Benefit    of    Creditors,    To   Set. 
Aside    Transaction    as    Fraudulent, 
and  for  Beceiver; 

Complaint  Against  Judgment  Debt- 
or, Assignee,  and  Pretended  Cred- 
itor Named  in  Assignment,  for 
Extrinsic  Fraud; 

Oommencement  of  Complaint,  Where 
Plaintiff  Sues  in  Behalf  of  Other 
Creditors; 

Complaint  Against  Debtor  To  Beach 
Demand  Due  Him  From  Third  Per- 
son; 

Complaint  Against  Judgment  Debtor 
and  One  To  Whom  He  Fraudulent- 
ly Confessed  Judgment. 

Declaration  and  Complaint: 

Complaint  by  Assignee  of  Bill  Pay- 
able Out  of  Particular  Fund. 

Insurance: 

Complaint  on  Fire  Policy  by  As- 
signee, Purchaser  of  Property; 

Complaint  on  Life  Policy  by  Assignee 
in  Trust  for  Wife; 

Complaint  by  Assignee  on  Agreement 
To  Insure,  Policy  Not  Delivered. 

Judgments  and  Decrees,  Enforcement 
OF: 
Complaint  on  Judgment  by  Assignee. 

Landlord  AND  Tenant: 

Complaint,  Assignee  of  Devisee  of 
Beversion  and  Bent  Against  As- 
signee  of  Part   of  Premises; 

Complaint,  Assignee  of  Bent  Against 
Lessee; 

Answer,  That  Landlord  Accepted  an 
Assignee  as  His  Tenant; 

Answer,  Assignee's  Assignment  to 
Third  Person; 

Denial  by  Assignee  of  Occupation; 

Plea  by  Assignee  of  Tenant  of  As- 
signment  of  Lease; 

Plea  of  Assignment  by  Assignee  Be- 
fore Bent  Became  Due; 

Plea  of  Assignment  and  Acceptance 
of   Assignee; 

Plea,  Traverse  of  Assignment. 

Mortgages  : 
Complaint  by  Assignee  Against  Mort- 
gagor, Mortgagee  Who  Guaranteed 
Payment,  Grantee  of  Equity  of  Be- 
demption  Who  Assumed  Mortgage, 
and  Junior  Incumbrancers. 

Beceivers: 
General  Assignment  to  Beceiver. 

Bevivor: 

Petition  by  Beceiver  or  Assignee  of 
Plaintiff's  Title  To  Bevive  Action 
in  His  Own  Name. 


Trover  and  Conversion: 

Complaint  for  Conversion  of  a  Bond 

by  Assignee  After  Conversion; 
Complaint    for    Conversion    by    As- 
signee After  Conversion. 
Answer,    Denial    of    Assignment     of 
Cause  of  Action; 
Warranty: 

Complaint   on   Warranty  of  Amount 
Due  on  Judgment  Assigned. 

I.    Oomplaints. 

A.    Complaint,  Allegation  of  Assign- 
me7it  to  Plaintiff. 

I.  (State  cause  of  action  accruing 
to  the  assignor.) 

II.  That   on   the   day   of 


,  18 —  (or  thereafter,  and  be- 
fore this  action),  the  said  A.  B.  duly 
assigned  the  said  claim  (or  instrument) 
to  the  plaintiff.     1  Abb.  Forms  130. 
Note, — 3  Standard. Proc.  121. 

B.  Complaint,     Allegation      Where 

Plaintiff  is  Trustee. 

The  plaintiff  complaining  as  assignee 
for  the  benefit  of  the  creditors  of  A.  B., 
alleges: 

I.  (State  cause  of  action  accruing 
to  the  assignor.) 

II.  That    on    the day   of 

,  18—  (or  thereafter,  and  be- 
fore this  action),  the  said  A.  B.  duly 
assigned  all  his  property,  including  the 
said  claim,  to  the  plaintiff,  in  trust, 
for  the  purpose  of  paying  all  his  debta. 
1  Abb.  Forms  131. 

Note. — ^Particular  statutory  require- 
ments may  be  necessary  to  be  alleged. 
This  is  now  an  act  of  bankruptcy. 

The  complaint  is  demurrable  unless 
transfer  be  alleged.  Saunders  v.  Cham- 
berlain, 13  Hun  (N.  Y.)  568. 

C.  Complaint  by  Assignee  for  Price 

of  Stock  and  Fixtures  of  Store 
and  Good-Will  Agreed  To  Be 
Paid  in  Instalments. 


L      That    on    the 


day    of 

,  18 — ,  one  M.  N.  sold  and  de- 
livered to  the  defendant  the  stock  and 

fixtures  of  the   (dru^  store.  No.  , 

in  street,   m  ),   the 

property  of  said  M.  N.,  and  bargained, 
sold  and  relinquished  to  the  defendant 
the  good-will  of  the  business  thereto- 
fore carried  on  by  said  M.  N.  there; 
for  which  the  defendant  agreed  to  pay 

said  M.  N.  the  sum  of dollars 

in    equal    quarterly    payments    on    the 

days     of     the     months     of 

thereafter. 

H.     That  he  has  not  paid  th^  samQ 


See  "How  To  U^e  This  Volume,"  ^bitrodnction,  page  y, 
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or  any  part  thereof  (except  the  sum 
of,  ete.)- 

III.  That  thereafter  and  before  this 
action  said  M.  N.  duly  assigrned  to  this 
plaintiff  the  indebtedness  of  the  de- 
fendant therefor,  of  which  the  defend- 
ant had  due  notice.  1  Abb.  Forms 
193. 

Note. — Specify  instalments  if  all  not 
due. 

D.     Complaint    on    Special    Contract, 
Where  Fulfilled  by  Assignee. 

L      That    OB    the day    of 

>   at   -,    defendants   in 

consideration  of  ,  executed  in 

writing  under  their  hands  and  seals, 
and  delivered  a  contract  with  one  M. 
N.,  of  which  the  following  is  a  copy 
(or  of  which  a  copy  is  hereto  annexed, 
and  marked  Exhibit  A). 

n.     That  thereafter  and  before  the 

day  of  ,  said  M.  N. 

duly  assigned  the  same,  and  all  his 
rights  under  it  to  the  plaintiff. 

HL  That  up  to  the  time  of  the  as- 
signment the  assignor  had  duly  per- 
formed all  the  conditions  of  the  con- 
tract on  his  part,  and  that  since  said 
assignment  the  plaintiff  duly  per 
formed  all  the  conditions  thereof  on  his 
part.  , 

(Allege  demand  and  failure  to  pay.) 

1  Abb.  Forms  208. 

n.    Answexa 

A.  Answer,  Denial  of  Assignment  of 

Instrument, 

Denies  (that  he  has  any  knowledge 
or  information  sufficient  to  form  a  be- 
lief) that  the  said  (alleged  assignor) 
ever  assigned  said  bond  and  mortgage) 
to  the  plaintiff.     2  Abb.  Forms  36. 

B.  Answer    in    Abatement,    Assign- 

ment of  Cause  of  Action  by 
Plaintiff  to  Third  Person, 
That  after  the  sale  and  delivery  (or 
accruing  of  other  cause  of  action)  in 
the  complaint  alleged,  and  before  this 
action,  the  plaintiff  duly  assigned  his 
cause  of  action  against  this  defendant 
arising  therefrom  (or  said  judgment, 
etc.,  or  other  thing  in  action)  to  one 
M.  N.,  who  then  became,  and  still  is, 
the  lawful   owner  and  holder  thereof. 

2  Abb.  Forms  31. 

Note, — ^In  Hays  v,  Hathom,  74  N.  Y. 
486,  it  is  suggested  that  an  additional 
paragraph  be  added,  denying  that  plain- 
tiff is  the  real  party  in  interest  and 
that  the  owner  and  holder  of  the  said 
note  or  claim  should  be  the  plaintiff. 


ASSI8TAK0E,  WBITS  OF. 

For  other  forms,  see  3  Standard 
Peoc.  153,  155. 

Writ  of  Assistance. 
The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  Sara- 
toga, greeting: 

Whereas  by  a  certain  decree  (or  de- 
cretal order)  of  our  court  of  chancery, 
in.  a  certain  cause  there  depending  be- 
tween A.  B.,  complainant,  and  C.  D., 
defendant,  made  at  a  court  of  chancery 
held  for  the  state  of  New  York,  at  the 
town    of    Saratoga    Springs,    on    the 

day  of ,  in  the  year 

one  thousand  eight  hundred  and  forty- 
three,  before  the  chancellor  (or  before 
the  vice  chancellor  of  the  4th  circuit), 
it  was,  among  other  things  therein  con- 
tained, ordered,  adjudged  and  decreed 
by  the  said  court,  that  the  said  com- 
plainant should  be  forthwith  put  into 
possession  of  a  certain  farm  or  lot  of 
land  situate  in  the  town  of  Day  in 
said  county,  known  as  lot  No.  160  in 
the  Kayaderosseras  patent;  and  where- 
as the  said  complainant  has  not  been 
let  into,  nor  taken  possession  of  the 
said  farm  or  lot  of  land,  or  any  .part 
thereof,  according  to  the  tenor  of  the 
said  decree;  and  whereas  the  said  farm 
or  lot  of  land  is  in  the  tenure  and  oc- 
cupation of  the  said  defendant;  and 
whereas,  by  an  order  of  our  said  court 
of   chancery  made  in   the  said   cause, 

on  the day  of ,  it  was 

ordered  that  our  writ  of  assistance 
should  issue  to  you  the  said  sheriff,  to 
put  the  complainant  in  possession 
of  the  said  farm  or  lot  of  land,  and 
him  in  such  possession  thereof  from 
time  to  time  to  maintain  and  defend. 
Therefore  we  command  you,  that  im- 
mediately after  receiving  this  writ  you 
go  to  and  enter  upon  the  said  farm  or 
lot  of  land,  and  that  you  eject  and 
move  therefrom  all  and  every  person 
or  persons  holding  and  detaining  the 
same,  or  any  part  thereof,  against  the 
said  complainant;  and  that  you  put 
and  place  the  said  complainant,  or  his 
assigns,  in  the  full,  peaceable  and  quiet 
possession  of  the  said  farm  or  lot  of 
land  without  delay;  and  him  the  shid 
complainant  in  such  possession  thereof 
from  time  to  time  maintain,  keep  and 
defend,  or  cause  to  be  kept,  maintained 
and  defended,  according  to  the  tenor 
and  true  intent  of  the  said  decree  and 
order  of  our  said  court.  Witness, 
Beuben  H.  Walworth,  chancellor  of  our 
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said   state,   at   the   town   of   Saratoga 

Springs,  the day  of  , 

in  the  year  one  thousand  eight  hundred 
and  forty-three. 

J.  M.  D.y  Begister. 
J.  E.y  solicitor. 
2  Barb.  Ch.  Pr.  475. 


ASSOCIATIONS. 

L    Oomplaint  by  Officer,  118 

n.     Oomplaliit  by  Treasnrer  on  Not^ 

118 
IIL    AUegatlon  by  ABSOClatloii,  118 

CROSS-BEPEBENCES : 
Banks  and  Banking: 
.  Complaint,   Banking  Assoeiation   8n- 
ing  or  Sued  in  Its  Associate  Name; 
Complaint,  Banking  Association   Su- 
ing or  Sued  in  Name  of  Its  Presi- 
dent. 
Bkclabation  and  Complaint: 
Commencement  of  Declaration,  Where 
Banking   Association     Is    Defend- 
ant; 
Declaration,   Where    Banking    Asso- 
ciation Is  Plaintiff. 

I.  Complaint  by  Officer  of  Joint  Stock 
Company. 

(Name  of  court,  etc.). 
A.  B.,  president  (or  treasurer),  of  the 

company,  plaintiff,  against 

C.  D.  and  E.  F.,  defendants. 

The  plaintiff  complaining  as  presi- 
dent   (or   treasurer)    of    the   

company,  alleges: 

I.  That  said  company  is  a  joint  stock 
company  (or  association)   in  the  town 

of  and  county   of , 

in  this  state,  consisting  of  seven  or 
more  shareholders. 

n.  That  the  plaintiff  is  the  presi- 
dent (or  treasurer)  of  said  company  (or 
association).    1  Abb.  Forms  132. 

n.  Complaint  by  Treamrar  of  T7!nln- 
corporatod  Company,  on  Note 
Payable  to  Former  Treasurer. 

I.  That  the  Forrestville  Division, 
No.  411,  Sons  of  Temperance,  is  an 
association  consisting  of  seven  persons 
and  upwards,  in  the  town  of  Hanover, 
in  this  state. 

IX.  That  at  the  time  hereinafter 
mentioned  one  C.  B.  was  the  treasurer 
thereof. 

III.     That  on   the  day  of 

1 ,   18 — ,    the   defendants   made 

their  promissory  note  in  writing,  of 
which  the  following  is  a  copy:  (copy 
of  note),  and  thereupon  delivered  the 
same  to  said  B.,  as  the  treasurer  of  the 


associatiojQ,  who  was  duly  authorised 
to  receive  it  on  their  behalf. 

IV.  That  said  note  was  given  for 
the  benefit  of  the  association,  and  that 
it  is  the  property  of  the  members 
thereof,  and  owned  by  them  in  com- 
mon. 

V.  That  this  plaintiff  is  now  the 
treasurer  of  said  association  and,  as 
such,  is  the  lawful  holder  of  said  note 
on  and  for  their  behalf. 

VI.  That  there  is  now  due  to  the 
plaintiff,  ae  such  treasurer,  thereon, 
from     the    defendants,     the     sum     of 

dollars,   with    interest   from, 

etc.    1  Abb.  Forms  239. 

m.  Complaint^  Allegation  by  Aesocia- 
tlon  of  Joint  Tenants  in  Common. 

I.  That  the  property  hereinafter 
mentioned  is  owned  jointly  (or  in  com- 
mon)   by    the    company    (or 

association),  an  association  consisting 
of  not  less  than  seven  persons. 

n.     (As  in  I.)     1  Abb.  Forms  133. 

Note. — In  many  states  an  unincor- 
porated association  cannot  sue  or  be 
sued  in  the  name  of  an  officer,  and 
the  United  States  courts  follow  the 
state  rule;  therefore  reference  to  the 
state  statutes  in  this  class  of  cases  is 
neeessary. 


L    Declarationfly  120 

A.  For  Goods  Sold  and  Delivered,  120 

B.  Common  Counts,  Goods  Sold,  Work 

and  Labor,  With  Money  Counts, 
120 

C.  Money  Counts  Condensed,  122 

D.  Against  Bailee  Without    Beward, 

122 

E.  On  Chattel  Note,  123 

F.  On  Contingent  Note,  123 

U.    Against       Watchmaker,      Losing 
Watch,  123 
n.    Plea  of  Non-AflBDmpeit^  124 

(JBOSS-BEFEBENCES : 

AOOOUKT  AND  AOOOUKTINO: 

Declaration  in  Assumpsit  for  Not 
Bendering  Just  Account  of  Sale  of 
Goods; 

Special   Plea  in  Assumpsit,   Account 
Stated,  etc. 
ANncALS: 

Declaration  on  Promise  Po  Pay  on 
Exchange  of  Horses; 

Declaration  in  Assumpsit  for  Agist- 
ment. 
Attornbys: 

Declaration  by  an  Attorney  for  Oosts 
and  Fees. 


See  "How  To  Use  This  Volnme^"  Introdnction»  p««e  ▼. 
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Bills  ani>  Notbs: 

Declaration    on    Bill    of     Exchange, 
Payee   Against  Acceptor; 

Declaration    on    Bill     of     Exchange, 
i^rst   Endorsee  Against  Acceptor; 

Declaration  on  Promissorj  Note, 
Payee  Against  Maker; 

Declaration  on  Promissory  Note,  in- 
dorsee Against  Indorser; 

Declaration  on  Promissory  Note,  in- 
dorsee Against  Maker. 
Breach  of  Pbomisb:* 

Declaration  on  Promise  of  Marriage. 
Executors  and  Administbatobs: 

Declaration  Against  an  Executor  in 
Assumpsit; 

Declaration  by  Executor  in  Assump- 
sit for  Work  Done  by  Testator. 
General  Issue  and  Genbbal  Denial: 

Plea  of  Non- Assumpsit; 

Plea  of  Non- Assumpsit  by  Executor 
or  Administrator. 
Indemnity:     • 

Declaration  for  Not  Indemnifying. 
Infants: 

Verdict  for  Plainti£f,  Plea  of  Infancy 
in  Assumpsit; 

Verdict  for  Defendant  on  Several  Is- 
sues, Infancy,  Not  Necessities,  No 
Batification. 
Judgment  Becobds: 

Judgment  Becord  on  Cognovit  in  As- 
sumpsit; 

Judgment  Becord  on  Cognovit  in  As- 
sumpsit as  to  Part  of  Cause  of 
Action; 

Judgment  Becord  on  Cognovit  in  As- 
sumpsit With  Stipulations; 

Judgment  Becord  on  Verdict  for 
Plaintiff  in  Assumpsit; 

Judgment  Becord  on  Default  for  Not 
Pleading  in  Assumpsit. 
Judgments: 

Judgment  on  Verdict  for  Plaintiff  in 
Assumpsit. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  for  Plaintiff  in  Assump- 
sit; 

Capias  Ad  Satisfaciendum,  Testatum 
in  Assumpsit; 

Capias  Ad  Satisfaciendum  in  As- 
sumpsit; 

Fieri  Facias  for  Besidue  in  Assump- 
sit. 
Limitation  of  Actions: 

Verdict  for  Defendant  on    Plea    of 
Actio  Non  Accrevit  in  Assumpsit. 
Payment: 

Plea  in  Assumpsit  of  Payment. 
PUSAS: 

Belieta  in  Assampeit. 


Principal  and  Agent: 

Declaration  Against  Shopman  for 
Selling  on  Credit  Contrary  to  Ex- 
press Orders. 

BSLEASE: 

Plea  in  Assumpsit  of  Belease. 
Bes  Judicata: 

Plea  of  Judgment  Becovered  in  As- 
sumpsit. 
Sales: 

Declaration     in     Assumpsit,     Qt>od9 
Sold,  With  Money  Counts. 
Scms  Facias: 

Scire  Facias  To  Bevive  a  Judgment 
in  Assumpsit. 
Sheriffs  and  Constables: 

Declaration  for  Money  Collected  by 
Sheriff. 
Tender: 

Verdict  for  Defendant  on  Plea  of 
Tender,  Non- Assumpsit  in  Part; 

Plea  of  Tender  Before  Suit  Brought 
(in  Assumpsit). 
Use  and  Occupation: 

Declaration,  Common  Counts  for 
Necessities  Provided  for  Defend- 
ant; 

Declaration,  Common  Counts  for 
Board  and  Lodging; 

Declaration,  Common  Count  for  Hire 
of  Horses  and  Carriages,  Etc.; 

Declaration,  Common  Counts  for  Use 
and  Occupation  of  Dwelling; 

Declaration,  Common  Counts  for  Use 
and  Occupation  of  Lodging. 
Usury: 

Plea  in  Assumpsit  of  Usury. 
Vendor  and  Purchaser: 

Declaration,  Common  Count  for 
Leasehold  Estate  Sold  and  As- 
signed; 

Declaration,  Common  Count  for  Free- 
hold Estate  Sold  and  Conveyed. 
Verdict: 

Postea  on  Verdict  for  Plaintiff  on 
Plea  of  Non  Assumpsit; 

Postea  for  Defendant  on  Plea  of 
Non-assumpsit; 

Postea,  One  Issue  for  Plaintiff  and 
One  for  Defendant  in  Assumpsit; 

Postea  for  Defendant  on  a  Plea  of 
Non-assumpsit,    De'fault    by     One 
Defendant. 
Warranty: 

Declaration  on  Warranty  of  Horse. 
Work  and  IjABOB.: 

Declaration  for  Wages  as  Hired 
Servant; 

Declaration  for  Work  With  Horses 
and  Carriages; 

Declaration  for  Work,  Journeys  and 
Attendance; 
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Declaration    for   Board    and    Wages 

as  Hired  Servant; 
Declaration  by  Nurse  for  Services; 
Declaration  for  Carriage  of  Goods  bj 

Land; 
Declaration  by  Undertaker; 
Declarationy     Common     Counts     for 

Work,  Labor  and  Materials,  With 

Money  Counts. 

Z.    Dedaratloiis. 

A.    Declaration     in     Assumpsit     far 
Goods  Sold  and  Delivered, 
In  the  King's  Bench.      The  — — 

day  of >  in  the  year  of  our 

Lord  — : . 


to-wit,  A.  B.  (the  plaintiff 

in  this  suit),  by  £.  F.,  his  attorney 
(or  in  his  own  proper  person),  com- 
plains of  C.  D.  (the  defendant  in  this 
suit),  who  has  been  summoned  to  an- 
swer the  said  plaintiff  (or,  who  has 
been  arrested  at  the  suit  of  the  said 
plaintiff),  in  an  action  on  promises: 
For  that  whereas  the  defendant,  on  the 

day  of ,  in  the  year 

of  our  Lord  ,  was  indebted  to 

pounds,  for  the 


the  plaintiff  in 

price  and  value  of  goods  then  sold  and 
delivered  by  the  plaintiff  to  the  de- 
fendant at  his  request;  and  whereas 
the  defendant  afterwards,  in  considera- 
tion of  the  premises,  then  promised  to 
pay  the  said  sum  of  money  to  the 
plaintiff  on  request;  yet  he  hath  dis- 
regarded his  promises,  and  hath  not 
paid  the  said  money,  or  any  part  there- 
of, to  the  plaintiff's  damage  of  — ^— - 
pounds;  and  thereupon  he  brings  suit, 
etc.    Steph.  PI.  40. 

B.    Declaration,  Common  Counts    for 

Goods  Sold,  Work,  Labor  and 

Materials,  With  Money  Counts 

{by  capias). 

Supreme    Court.     Of    (January)    term, 

in  the  year  one  thousand  eight  hun< 

dred    (and   forty-six.)       (City    and) 

eounty  (of  New  York)  ss.: 

A.  B.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises:  (Indebitatus  assump- 
sit.) For  that  whereas  the  said  defend- 
ant, heretofore,  to-wit,  on  the  thirty- 
first  day  of  December)  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  (forty -five),  at  (New  York),  to- 
wit,  at  the  (city  and  in  the)  county 
of  (New  York*),  aforesaid,  was  indebted 
to  the  said  plaintiff  in  the  sum  of  (one 
thousand)  dollars,  lawful  money  of  the 


United  States  of  America,  for  divers 
goods,  wares  and  merchandise,  by  the 
said  plaintiff,  before  that  time,  sold 
and  delivered  to  the  said  defendant, 
and  at  the  special  instance  and  request 
of  the  said  defendant:  And  being  so 
indebted,  he,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff 
well  and  truly,  to  pay  onto  the  said 
plaintiff  the  said  sum  of  (one  thousand) 
dollars,  when  he,  the  said  defendant, 
should  be  thereunto  afterwards  re- 
quested. 

(Quantum  valebant  for  the  same.)  And 
whereas  also,  afterwards,  to-wit,  on  the 
same  day  and  year  (last  aforesaid),  and 
at  the  place  aforesaid,  in  consideration 
that  the  said  plaintiff,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,  had  before  that  time,  sold 
and  delivered  to  the  said  defendant, 
divers  other  goods,  wares,  and  merchan- 
dise of  him,  the  said  plaintiff,  the  said 
defendant  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff  to  pay  him  so  much  money  as 
the  last  mentioned  goods,  wares  and 
merchandise,  at  the  time  of  the  said 
sale  and  delivery  thereof,  were  reason- 
ably worth,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. And  the  said  plaintiff  avers, 
that  the  said  last  mentioned  goods, 
wares  and  merchandise,  at  the  time  of 
the  sale  and  delivery  thereof,  were  rea- 
sonably worth  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money 
as  aforesaid,  to-wit,  at  the  place  afore- 
said, whereof  the  said  defendant  after- 
wards,  to-wit,  on  the  same  day  and  year 
last  aforesaid,  and  at  the  place  afore- 
said, had  notice. 

(Indebitatus  cissumpsit,  tor  work  and 
labor.)  And  whereas  also  the  said  de- 
fendant, afterwards,  to-wit,  on  the  same 
day  and  year  (last  aforesaid),  and  at 
the  place  aforesaid,  was  indebted  to 
the  said  plaintiff  in  the  further  sum 
of  (one  thousand)  dollars,  of  like  law- 
ful money  as  aforesaid,  for  the  work 
and  labor,  care  and  diligence  of  the 
said  plaintiff,  by  the  said  plaintiff,  be- 
fore that  time  done,  performed,  and 
bestowed  in  and  about  the  business  of 
the  said  defendant,  and  for  the  said 
defendant,  and  at  his  special  instance 
and  request.  (Same  count  for  mate- 
rials.)    And    also    for    divers    mate- 
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nals,  and  otlier  necessary  things,  by 
the  said  plaintiff,  before  that  time, 
found  and  provided,  and  nsed  i^nd  ap- 
plied in  and  about  that  work  and  labor, 
for  the  said  defendant,  and  at  his  like 
special  instance  and  request.  And  be- 
ing so  indebted  to  'the  said  plaintiff, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
daj  and  year  (last  aforesaid),  and  at 
the  place  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff,  well  and  truly,  to  pay 
unto  the  said  plaintiff,  the  said  sum  of 
money  last  mentioned,  when  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

(Quantum  meruit  for  the  same.)  And 
whereas  also  afterwards,  to-wit,  on  the 
same  day  and  year  (last  aforesaid), 
and  at  the  place  aforesaid,  in  con- 
sideration that  the  'said  plaintiff  had, 
before  that  time,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
anty  done,  performed  and  bestowed 
divers  other  work  and  labor,  care  and 
diligence,  in  and  about  the  business 
of  the  said  defendant,  and  for  the  said 
defendant,  and  had,  before  that  time, 
found,  provided,  used  and  applied  divers 
other  materials,  and  other  necessary 
things,  in  and  about  that  business,  the 
said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  that  he,  the  said  defendant, 
would  well  and  truly  pay  to  the  said 
plaintiff  so  much  money  as  the  said 
plaintiff  reasonably  deserved,  to  have  of 
the  said  defendant  for  the  same,  when 
he,  the  said  dfendant,  should  be  there- 
unto afterwards  requested.  And  the 
said  plaintiff  avers,  that  he  reasonably 
deserved  to  have  of  the  said  defendant 
for  the  same,  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
as  aftfresaid,  to-wit,  at  the  place  afore- 
said: Whereof  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,  had  notice. 

(Mtoney  Counts.) 

(Indebitatus  assumpsit  for  money 
lent  and  advanced.)  And  whereas  also, 
the  said  defendant,  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  was  in- 
debted to  the  aaid  plaintiff  in  the  sum 
of  (one  thousand)  dollars,  like  lawful 
money,  as  aforesaid,  for  so  much  money, 
before  that  time  lent  and  advanced  by 
the  said  plaintiff  to  the  said  defendant, 
and  at  the  special  instance  and  request  1 


of  the  said  defendant.  And  being  so 
indebted,  the  said  defendant  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under? 
took,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  well  and 
truly  to  pay  unto  the  said  plaintiff  the 
said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(The  like  for  money  paid,  etc.)  And 
whereas  also,  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and  year 
last  aforesaid,  and  at  the  place  afore- 
said, was  indebted  to  the  said  plaintiff, 
in  the  further  sum  of  (one  thousand) 
dollars,  of  like  lawful  money  as  afore- 
said, for  so  much  money  before  that 
time,  paid,  laid  out,  and  expended  by 
the  said  plaintiff,  to  and  for  the  use 
of  the  said  defendant,  and  at  the  like 
special  instance  and  request  of  the  said 
defendant.  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto  the 
said  plaintiff,  the  said  sum  of  money 
last  above  mentioned,  when  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

(The  like  for  money  had  and  re- 
ceived.) And  whereas  also,  the  said 
defendant  afterwards,  to-wit,  on  the 
same  day  and  year  last  aforesaid,  and 
at  the  place  aforesaid,  was  inde'bted  to 
the  said  plaintiff  in  the  further  sum 
of  (one  thousand)  dollars,  of  like  law- 
ful money,  as  aforesaid,  for  so  much 
money,  before  that  time,  had  and  re- 
ceived, by  the  said  defendant,  to  and 
for  the  use  of  the  said  plaintiff.  And 
being  so  indebted,  the  said  defend- 
ant, in  consideration,  afterwards,  to- 
wit,  on  the  same  day  and  year  (last) 
aforesaid,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff, 
the  said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(Insimul  computassent.)  And  where- 
as also  the  said  defendant  afterwards, 
to-wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plaint- 
iff of  and  concerning  divers  other  sums 
of  money,   before   that   time   due   and 
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owing  from  the  said  defendant  to  the 
said  plaintiff,  and  then  and  there  be- 
ing in  arrear  and  unpaid:  And  upon 
such  accounting,  the  said  defendant 
then  and  there  was  found  to  be  in  ar- 
rear, and  indebted  to  the  said  plaintiff 
in  the  further  sum  of  (one  thousand) 
dollars,  of  like  lawful  money  as  afore- 
said. And  being' 80*  found  in  arrear  and 
indebted  to  the  said  plaintiff,  the  said 
defendant,  in  consideration  thereof, 
.  afterwards,  to-wit,  on  the  same  day  and 
year  (last)  aforesaid,  and  at  the  place 
aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  monej 
last  above  mentioned,  when  he,  the  said 
defendant,  should  be  thereunto  after- 
wards requested. 

Nevertheless  the  said  defendant  (al- 
though often  afterwards  requested  so 
to  do),  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned, or  any,  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff; 
but  to  pay  the  same,  or  any  part  there- 
of to  the  said  plaintiff,  the  said  defend- 
ant hath  hitherto  altogether  refused, 
and  still  doth  refuse.  To  the  damage 
of  the  9aid  plaintiff  of  (one  thousand) 
dollars,  and  therefore  the  said  plaintiff 
brings  suit,  etc. 

E.  F.,  attorney  for  plaintiff. 

Burr.  App.  244,  §505.  (See  2  Chit. 
PI.  37-115.) 

C.    Money  Counts  Condensed, 
(After    the    special    counts,    proceed 
thus):  And  whereas  also,  the  said  de- 
fendant,    afterwards,    to-wit,    on    the 

day  of  in  the  yeai 

of  our  Lord  one  thousand  eight  hun- 
dred and  (forty-six)  at  the  place  afore- 
said, was  indebted  to  the  said  plaintiff 
in  the  sum  of  (one  thousand)  dollars, 
lawful  money  of  the  United  States  of 
America,  for  money  before  that  time 
lent  and  advanced  by  the  said  plaintiff 
to  the  said  defendant,  and  at  the  spe- 
cial instance  and  request  of  the  said 
defendant.  And  for  other  money  by 
the  said  plaintiff,  before  that  time, 
paid,  laid  out,  and  expended  for  the 
said  defendant,  and  at  the  like  request 
of  the  said  defendant.  And  for  other 
money  by  the  said  defendant,  before 
that  time  had  and  received  to  and  for 
*  the  use  of  the  said  plaintiff.  And  be- 
ing so  indebted,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid,  ^ 


undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff 
the  said  sum  of  money  in  this  count 
mentioned,  when  he,  the  said  defendant, 
should  be  thereunto  afterwards  re- 
quested. And  whereas  also,  the  said  de- 
fendant, afterwards,  to-wit,  on  the  same 
day  and  year,  and  at  the  place  afore- 
said, accounted  together  with  the  said 
plaintiff,  etc.     Burr.  App.  249,  So07. 

D.  Declaration  Against  Bailee  With- 
out Reward,  for  Want  of  Care. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special,  ete., 
had  caused  to  be  delivered  to  him,  the 
said  defendant,  certain  goods  and  chat- 
tels, to-wit,  etc.,  of  great  value,  to-wit, 

of  the  value  of ■■ dollars,  to  be 

taken  care  of,  and  safely  and  securely 
kept  by  the  said  defendant  for  the  said 
plaintiff;  he,  the  said  defendant,  under- 
took, etc.,  to  take  due  and  proper  care 
of,  and  safely  and  securely  keep  the 
said  goods  and  chattels  for  the  said 
plaintiff,  and  to  redeliver  the  same 
to  him,  the  •  said  plaintiff,  when 
he,  the  said  defendant,  should  be  there- 
unto afterwards  requested;  and  al- 
though the  said  defendant  then  and 
there  had  and  received  the  said  goods 
and  chattels  of  and  from  the  said 
plaintiff  for  the  purpose  aforesaid;  and 
although  the  said  defendant,  was  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, requested  by  the  said  plaintiff 
to  redeliver  the  said  goods  and  chat- 
tels to  him,  the  said  plaintiff.  Yet 
the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  did-  not 
nor  would  take  due  and  proper  care  of, 
and  safely  or  securely  keep  the  said 
goods  and  chattels,  or  any  part  there- 
of, for  the  said  plaintiff,  nor  did  nor 
would  at  the  said  time  when  he  was  so 
requested  as  aforesaid,  or  at  any  time 
afterwards,  redeliver  the  same  to  the 
said  plaintiff,  but  on  the  contrary  there- 
of, he,  the  said  defendant,  so  negli- 
gently and  carelessly  conducted  him- 
self, with  respect  to  the  said  goods  and 
chattels,  and  took  so  little  care  there- 
of, that  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  con- 
duct of  the. said  defendant  and  his  ser^ 
vants  in  that  behalf,  the  said  goods 
and  chattels  being  of  the  value  afore- 
said, became  and  were  wholly  lost  to 
the  said  plaintiff,  to-wit,  at,  etc.,  afore- 
said. (Add  a  count  on  defendant's  im- 
plied undertaking  to  redeliver  on  re- 
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quest,  omitting  the  statement  of  the 
want  of  care.  If  the  defendant  have 
been  gnilty  of  a  conversion,-  or  if  it 
be  doubtful  whether,  others  also  may 
be  liable,  it  may  be  advisable  to  de- 
elare  in  ease,  adding  a  count  in  trover.) 
Burr.  App.  267,  §531;  2  Chit.  PI.  834; 
3  Bast  62,  70. 

E.  Declaration  on  Chattel  Note. 

For  that  whereas  the  said  defendant, 
on,  etc.,  at,  etc.,  made  his  certain  chat- 
tel note  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to  the 
said  (plaintiff),  and  thereby  then  and 
there,  by  the  (first  day  of  June),  then 
next,  he,  the  said  defendant,  promised 
to  pay  the  said  plaintiff  the  sum  of 
(sixty-five)  dollars,  in  (good  merchant- 
able hemlock  saw  logs),  to  be  delivered 
at  (A.  W.'s  mill),  in  the  town  of  H., 
with  interest,  value  received,  at  (thir- 
ty dollars  per  hundred).  By  reason 
whereof,  he,  the  said  defendant,  be- 
came liable  to  pay  to  the  said  plaintiff 
the  said  snm  of  (sixty-five)  dollars,  in 
the  said  note  mentioned,  and  the  in- 
terest thereof,  according  to  the  tenor 
and  effect  of  the  said  note.  And  being 
so  liable,  etc.  (conclude  with  usual  aver- 
ment of  promise  to  pay,  and  refusal). 
Burr.  App.  260,  |522. 

F.  Declaration  on  Contingent  Note. 

For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on,  etc.,  at,  etc.,  made 
his  certain  promissory  note  in  writing, 
bearing  date  the  same  day  and  year 
aforesaid,  and  thereby  then  and  there 
promised  to  pay  the  said  plaintiff 
(three  days  aiter  the  arrival  of  the 
ship  B.,  at  her  moorings  in  the  river 

T.),  the  sum  of dollars,  being 

for  a  sum  of  money  due  from  the  said 
ship  B.  And  the  said  defendant  then 
and  there  delivered  the  said  promis- 
sory note  to  the  said  plaintiff.  And 
the  said  plaintiff  avers  that  (the  said 
ship  B.,  afterwards,  to-wit,  on,  etc., 
arrived  at  her  moorings  in  the  river 
T.  aforesaid),  to-wit,  at,  etc.,  aforesaid, 
of  all  which  said  several  premises  the 
said  defendant^  afterwards,  to-wit,  on, 
etc,  last  aforesaid,  at,  etc.,  aforesaid, 
had  notice.  By  means  whereof,  and  by 
force  ot  the  statute  in  such  case  made 
and  provided,  the  said  defendant  then 
and  there  became  liable  to  pay  to  the 
said  plain  tifiT  the  said  sum  of  money 
in  the  said  promissory  note  specified, 
Mcording  to  the  tenor  and  effect  of  the 
laid  promiBaory  note;   and    being    so 


liable  he,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on,  etc.,  aforesaid,  at,  etc.,  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to 
the  tenor  and  effect  thereof.  (Add  the 
money  counts,  and  conclude  in  the 
usual  form.)  Burr.  App.  260,  |523;  2 
Chit.  PI.  123. 

G.  Declaration  Against  WatcMnakef 
for  Losing  WatcK 

For  that  whereas  the  said  defendant 
before  and  at  the  time  of  the  making 
of  his  promise  and  undertaking,  here- 
inafter next  mentioned,  was  a  watch- 
maker, and  the  trade  and  business  of 
a  watchmaker  then  followed  and  car- 
ried on,  to-wit,  at,  etc.  And  thereupon 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special,  et^.,  of  the  said 
defendant,  had  then  and  there  de- 
livered to  him,  the  said  defendant,  a 
certain  watch  of  him,  the  said  plaintiff, 
of   great    value,   to-wit,    of   the   value 

of  dollars,  of  lawful,  etc.,  to 

be  repaired  by  him,  the  said  defend- 
ant, in  the  way  of  his  said  trade  or 
business  of  a  watchmaker,  for  reason- 
able reward,  to  be  therefore  paid  by 
the  said  plaintiff  to  the  said  defend- 
ant, he,  the  said  defendant,  undertook, 
etc.,  to  repair  the  said  watch,  and  to 
take  due  and  proper  care  thereof,  un- 
til the  same  should  be  returned  by  the 
said  defendant  to  the  said  plaintiff. 
Yet  the  said  defendant  not  regarding, 
etc.,  did  not,  nor  would  take  due  and 
proper  care  of  the  said  watch,  until  the 
same  was  returned  by  him,  the  said 
defendant,  to  the  said  plaintiff,  but  on 
the  contrary  thereof,  he,  the  si^id  de- 
fendant, after  the  making  of  his  said 
promise  and  undertaking,  to-wit,  on, 
etc.,  aforesaid,  at,  etc.,  aforesaid,  so 
carelessly  and  negUgently  behaved  and 
conducted  himself  with  respect  to  the 
said  watch,  that  by  and  through  the 
mere  earelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant 
in  that  behalf,  the  said  watch  being 
oil  the  value  aforesaid,  became,  and 
was,  and  still  is  wholly  lost  to  the  said 
plaintiff,  to-wit,  at,  etc.,  aforesaid. 
(Second  count  for  not  redelivering  the 
watch.)  And  whereas  also,  afterwards, 
to-wit,  on,  etc.,  aforesaid,  at,  etc.,  afore- 
said, in  consideration  that  the  said 
pUintiff,  at  the  like  special,  etc.,  of  the 
said  defendant,  had  then  and  there  de- 
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livered  to  the  said  defendant  a  certain 
other  watch  of  great  value,  to-wit,  etc., 
to  be  rectified  by  him,  the  said  defend- 
ant, for  reward,  to  be  therefore  paid  to 
him,  he,  the  said  defendant,  undertook, 
etc.,  to  endeavor  to  rectify  the  said  last 
mentioned  watch  within  a  reasonable 
time,  then  next  following,  and  to  deliver 
the  same  to  the  said  plaintiff,  whenever 
after  such  reasonable  time  had  elapsed, 
he,  the  said  defendant  should  be  there- 
unto requested.  And  although  the  said 
defendant,  then  and  there  had  and  re- 
ceived the  said  last-mentioned  watch 
for  the  purpose  last  aforesaid;  yet,  he, 
not  regarding  his  said  last  mentioned 
promise  and  undertaking,  hath  not,  al- 
though a  reasonable  time  for  rectify- 
ing the  said  last  mentioned  watch  hath 
long  since  elapsed,  and  the  said  defend- 
ant was,  after  such  reasonable  time 
had  elapsed,  to- wit,  on,  etc.,  aforesaid, 
at,  etc.,  aforesaid,  requested  by  the  said 
plaintiff  so  to  do,  as  yet  delivered  to 
him,  the  said  plaintiff,  the  said  last 
mentioned  watch,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do, 
to- wit,  at,  etc.,  aforesaid.  (Add  count 
for  money  had  and  received.  If  there 
be  reason  to  apprehend  that  the  de- 
fendant have  been  guilty  (Tf  a  conver- 
sion, it  may  be  advisable  to  declare  in 
case  with  a  count  in  trover.  3  East  62, 
70.)  Burr.  App.  2ft8,  §532;  2  Chit.  PI. 
340. 

n.    Flea  of  Non-AsBiunpsit. 

And  the  said  defendant,  by 


his  attorney,  says,  that  he  did  not  un- 
.dertake  or  promise  in  manner  and  form 
as  the  said  plaintiff  hath  above  com- 
plained. And  of  this  the  said  defend- 
ant puts  himself  upon  the  country. 
Steph.  PI.  157. 

Note, — ^For  different  pleas  and  their 
effect,  see  3  Standard  Pboo.,  p.  187. 
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CROSS-BEFEBENCES : 
Admibalty  : 

Warrant  for  Arrest  and  for  Attach- 
ment Against  Goods  and  Chattels, 
and  Its  Effects,  and  Summons  to 
Garnishee. 
Bonds: 
Complaint  on  Bond  To  Discharge  At- 
tachment Against  Vessel. 

DSCLARATION   AND   COMPLAINT: 

Complaint   on   Undertaking   To   Dis- 
charge Attachment. 
Lis  Pendens: 

Notice    of    Pendency    of    Action    in 
Which    an    Attachment    Affecting 
Beal  Property  Has  Been  Issirad. 
BzvivoB: 

Affidavit  on  Attachment  and  Death 
of  Defendant  Before  Publication 
Completed; 

Order  on  Attachment,  and  Death  of 
Defendant  Before  Publication  Com- 
pleted. 
SsavicE  OF  Process  and  Papers: 

Notice  for  Publication  of  Attachment 
Against   Absconding   Debtor; 

Notice  for  Publication  of  Attach- 
ment Against  Non-Besident  Debt- 
or; 

Order  for  Publication  of  Notice  of 
Attachment  Against  an  Absconding 
Debtor; 

Order  for  Publication  of  Notice   of 
Attachment    Against   Non-resident 
Debtor. 
Tbespass: 

Answer,  Goods  Were  Attached,  and 
Plaintiff  Fraudulent  Grantee. 

L    Affidavits  for  Attacliment. 

A.  Affidavit  To  Obtain  Attachment, 
General  Form. 

A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  T.  Z.,  the  above  named  de- 
fendant,  is  justly   and   truly   indebted 

to  the  deponent  in dollars,  for 

(here  state  cause  of  action;  see  II,  A, 
to  L) ;  and  deponent  believes  that  he 
is  justly  entitled  to  recover  said  sum. 

(Or,  where  the  action  is  for  a  tort: 
I.    That  on  or  about  the day 
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of  ,   18 — J  Y.  Z.,    the    above 

named  defendant  (here  state  commis- 
sion of  the  tort),  and  deponent  be- 
lieves that  he  has  sustained  damages 
to  that  amount,  and  that  he  is  justlj 
entitled  to  reeover  said  sum.) 

II.  (Here  state  facts  which  bring 
the  case  within  one  of  the  classes  in 
which  the  statute  allows  an  attach- 
ment.) 

m.  That  the  said  plaintiff  has  com- 
menced an  action  in  this  court,  by 
issuing  the  summons  hereto'  annexed, 
against  said  Y.  Z.  upon  the  cause  of 
action  above  stated.  2  Abb.  Forms 
815. 

Note, — Special  attention  must  be  giv- 
en to  the  provisions  of  state  statutes 
in  the  preparation  of  the  affidavit. 
Many  states  require  an  allegation  that 
the  plaintiff  is  entitled  to  reeover  the 
amount  stated  "over  and  above  all 
counterclaims  and  offsets  known  to 
him."  (O'Connor  i?.  Boark,  108  Cal. 
173,  41  Pac.  465.)  It  is  also  held  to 
be  necessary  to  allege  that  the  attach- 
ment was  not  obtained  for  the  pur- 
pose of  vexing  and  harassing  the  de- 
fendant. (Hall  V.  Brazelton,  40  Ala. 
406,  46  Ala.  359.)  That  plaintiff  has 
begun  or  is  about  to  begin  an  action 
against  the  defendant  upon  the  cause 
of  action  alleged  in  the  affidavit  is 
also  a  usual  requirement.  That  no 
previous  or  other  application  for  a  war- 
rant of  attachment  in  the  action  must 
also  be  averred  under  some  statutes. 
For  other  forms,  and  as  to  the  affi- 
davit generally,  see  also  3  Stansabo 
Pboc.  405,  et  seq. 

B.  Affidavit  To  Obtain  Aitachmeni^ 
deferring  To  Complaint  An* 
nexed* 

A.  B.,  the  plaintiff  above  named,  be* 
ing  duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant Y.  Z.,  the  grounds  of  which  appear 
in  the  sworn  complaint  in  this  action 
hereto  annexed,  all  the  statements  con- 
tained in  which  are  true  to  the  knowl- 
edge of  this  deponent  (if  deponent  has 
not  personal  knowledge  of  all  the  facts, 
add:  except  the  allegation  that,  etc.,  as 
to  which,  here  state  sources  of  belief 
and  information,  and  indicate  reason 
why  informant's  affidavit  is  not  given). 

II.  (Here  state  facts  which  bring 
the  case  within  one  of  the  classes  in 
which  the  statute  allows  an  attach- 
ment.). 


III.  (As  in  preceding  form.)  2  Abb. 
Forms  315. 

0.  Affidavit  Where  Defendant  is  a 
Foreign  Corporation. 

(As  in  I,  A,  inserting  the  following 
in  the  place  of  paragraph  II) :  II.  That 
the  defendants  are  a  foreign  corpora- 
tion,   created   under   the   laws   of   the 

state   of ,   having  their  place 

of  business  in ,  in  that  state. 

III.  That  the  defendants  have  prop- 
erty within  this  state  at ,  con- 
sisting of  (describe  property). 

rv.  That  the  plaintiff  is  a  resident 
of  this  atate,  to-wit,  of  the  town  of 
,  in  the  county  of , 

(Or  lY.  That  the  subject  of  the 
action  is  situated  within  this  state,  ait 
appears  by  the  foregoing  statements 
[or  by  the  annexed  complaint].)  2 
Abb.  Forms  816. 

D.  Affidavit  Where  Defendant  is  a 
Non-Resident. 

(As  In  I,  A,  inserting  the  following 
in  the  place  of  paragraph  11) :  II.  That 
the  defendant  Y.  Z.  is  not  a  resident 
of  this  state;  but  resides  in  the  city  of 

,  in  the  state  oT (as 

deponent  is  informed  by  O.  P.,  the 
agent  and  business  correspondent  in 
this  city  of  said  defendant,  whose  affi- 
davit is  hereto  annexed). 

III.  That  the  said  Y.  Z.  has  prop- 
erty within  this  state,  to-wit,  a  farm 
in  the  county  of  ,  and  personal 

property  in  the  hands  of   M.   N.,   his 

agent  at  ,  and  which  the  said 

M.  N.  represents  to  be  the  property 
of  the  said  defendant.  2  Abb.  Forma 
316. 

Affidavit    for    Attachment^    Defendant 

Non-resident  (5). 
In  the  Superior  Court  of  the  County 
of   San   iMego,   State   of   California. 
Andrew  J.  O 'Conor,  receiver  of  the 
Consolidated   National  Bank  of  San 
Biego,  plaintiff,  r.   Ellen  Boark,  de- 
fendant.    State  of  California,  (boun- 
ty of  San  Diego,  ss. 
Andrew    J.    O 'Conor,     being     duly 
sworn,  says  that  he  is  the  plaintiff  in 
the  above  entitled  action;  that  the  de- 
fendant, Ellen  Boark,  in  the  said  action, 
is  indebted  to  him  in  the  sum  of  seven 
thousand  seven  hundred  and  fifty  dol- 
lars,  over  and   above   all  legal   setoffs 
and    counterclaims,     upon    an     express 
contract    for    the    direct    payment    of 
money,     to-wit:     An     assessment     and 
requisition   of  $100.00   per  sha^a  upoix 
the  shareholders  of    the    Consolidated 
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National  Bank  of  San  Diego,  levied 
and  made  October  25,  1893,  by  James 
H.  Eckels,  comptroller  of  the  currency, 
nnder  and  by  virtue  of  the  laws  of 
the  United  States  of  America,  and 
against  the  defeildant,  Ellen  Boark,  as 
one  of  the  stockholders  m  said  bank, 
and  who  was,  on  June  21,  1893,  and 
ever  since  has  been,  and  now  is,  the 
owner  and  holder  of  seven ty-seven  and 
one-half  (77%)  of  the  capital  stock 
of  said  Consolidated  National  Bank  of 
San  Diego,  and  that  the  said  defend- 
ant is  a  non-resident  of  this  state. 

That  the  said  attachment  is  not 
sought,  and  the  said  action  is  not 
pr6secuted,  to  hinder,  delay,  or  defraud 
any  creditor  or  creditors  of  the  said 
defendant. 

Andrew  J.  O 'Conor. 

O'Conor  v.  Boark,  108  Cal.  173,  41 
Pae.  465. 

Note. — ^In  many  states  it  is  necessary 
when  the  allegation  of  non-residence  is 
on  information  and  belief,  to  attach 
an  affidavit  by  the  person  from  whom 
the  information  is  obtained. 

K    Affidavit    Where    Defendant   Has 

Departed  From  the  State,   To 

Defraud  Creditors,  or  To  Avoid 

Service   (a). 

(Insert  I,  A.)     II.    That  the  defend 

ant  (is  a  resident  of  this  state,  to-wifc, 

of  ;•  but)    cannot,   after    due 

diligence,  be  found  within  this  state. 
That,  as  this  deponent  believes,  the 
defendant  has  departed  from  this  state 

to ,  in  the  state  of — 

(■or  keeps  himself  concealed  within  this 
state),  with  intent  to  defraud  his  cred- 
itors, and  the  grounds  of  his  belief  are 
as'  follows  (here  set  out  in  detail  the 
facta  and  circumstances  which  show 
that  the  defendant  has  done  so,  e.  g., 
thus:  that  the  said  defendant  has  lately 
been  engaged  in  converting  his  prop- 
erty into  money,  and  has  sold  the  goods 
in  his  store  (or  his  stock  and  farming 
utensils)  for  a  less  price  than  their  real 
value,  and  has  sold  off  his  household 
furniture,  and  has  been  busily  engaged 
in  collecting  in  all  debts  and  money 
owing  to  him;  and  that  he  left  his 
family  on  Friday  last,  stating  to  de- 
ponent and  others  that  he  was  going 
to  the  city  of  New  York  to  purchase 
goods;  that  since  that  time  he  has  not 
returned  to  his  said  residence;  that  de- 
ponent has  inquired  of  his  wife  where 
said  defendant  had  gone,  and  when  he 
would  return,  and  was  told  that  he  had 
gone  to  New  York  city,  and  would  be 


back  in  a  day  or  two;  that  deponent 
has  been  informed  by  J.  K.,  of  ■ 
that  he  saw  the  said  defendant  on  Mon- 
day last  at  Buffalo;  and  that  said  de- 
fendant informed  said  J.  K.  that  he 
was  then  going  to  the  state  of  Wis- 
consin, and  intended  to  purchase  a  tract 
of  land  in  that  state,  and  after  he  was 
located  he  should  send  for  his  family 
(annex  and  refer  to  affidavit  of  inform- 
ant).    2  Abb.  Forms  316. 

Affidavit  Where  Defendant  Has  De- 
parted  From  the  State,  To  Dc' 
fraud  Creditors,  or  To  Avoid 
Service  (6). 

L     (State  the  cause  of  action,  e.  g., 

thus) :    On*  the day  of , 

18 — ,  at ,   deponent   sold  and 


delivered  to  Y.  Z.,  of 


-,  sundry 


parcels  of  dry  goods,  of  the  value  of 
dollars,  for  which  he  has  not 


paid. 

n.  Deponent  is  about  to  commence 
an  action  in  this  court  against  the  said 
Y.  Z.,  and  has  issued  a  summons  there- 
in. 

m.  The  said  Y.  Z.  has  left  this 
state,  and  gone  to . 

IV.  Deponent  is  informed  by  A.  B., 
and  believes  that  the  said  Y.  Z.  stated 

to  him,  on  the day  of , 

18—,  that  "he  meant  to  get  out  of  the 
way  for  a  while,  and  let  the  storm 
blow  over;"  meaning  that  he  wished 
to  avoid  his  creditors. 

V.  The  said  A.  B.,  being  the  clerk 
of  the  said  Y.  Z.,  refuses  to  make  his 
affidavit.    2  Abb.  Forms  317. 

F.    Affidavit     Where     Defendant     is 
About  To  Depart, 

A.  B.,  of ,  being  duly  sworn, 

says: 

L     That  on   or  about   the  ■    ■ 

day  of f  18—,  he  sold  and  de^ 

livered  to  the  defendant,  at  the  cit; 
of  New  York,  a  large  quantity  of  gen- 
eral household  furniture,  amounting  to 
nine  thousand  dollars  and  upwards, 
which  said  furniture  said  defendant 
used  to  furnish  the  "New  Irving 
House"  in  this  city,  a  hotel  kept  and 
oecupied  since  that  time  by  said  de- 
fendant. That  said  defendant  gave 
this  deponent  his  notes  for  various 
amounts  for  said  furniture.  That  the 
plaintiffs  are  now  the  lawful  owners 
and  holders  of  one  of  said  notes,  now 
past   due   and   wholly  unpaid,   for   the 

sum  of dollars,  with  interest. 

That  said  note  was  received  by  said 
plaintiffs  in  the  regular  course  of  busi- 
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ness,  before  maturity,  and  for  a  valu- 
able consideration. 

n.  That,  as  deponent  is  informed 
and  believes,  said  defendant  is  about 
to  leave  this  state  ia  a  very  short 
time,  and  take  with  him  his  family, 
and  that  he  is  going  to  Europe,  and 
that  the  sources  of  deponent's  informa- 
tion are  (specifying  them,  and  indicat* 
ing  why  informant's  affidavit  is  not 
procured). 

m.  That,  as  deponent  is  informed 
and  believes,  said  defendant  has  packed 
up  a  large  amount  of  silverware,  and 
other  valuables,  which  said  defendant 
is  about  to  take  away  with  him  out  of 
this  state,  and  which  are  -the  property 
of  said  defendant  (stating  sources,  etc.. 
as  above). 

IV.  That,  as  deponent  is  informed 
and  believes,  said  defendant  is  making 
arrangements  to  convert  other  portions 
of  his  property  into  cash,  with  the 
intention,  as  deponent  verily  believes, 
of  removing  the  same  from  this  state, 
and  in  particular  (etc.,  and  stating 
sources,  etc.,  as  above). 

V.  That  the  said  defendant  has  re* 
peatedly  said  to  this  deponent  that  he 
did  not  intend  to  pay  one  cent  for 
the  notes  so  given  by  him  to  this  de- 
ponent, for  the  furniture  sold  as  afore- 
said; and  deponent  verily  believes  that 
said  defendant's  intention,  in  removing 
and  disposing  of  his  property  as  afore- 
said, is  to  defraud  his  creditors.  2  Abb. 
Forms  318. 

G.  Affidavit  With  Allegation  of 
Threat  To  Assign  To  Hinder 
Creditors, 

This  deponent  says  that,  as  he  verily 
believes,  the  said  defendant  is  about 
to  dispose  of  his  property,  with  intent 
to  defraud  his  creditors.  Deponent 
further  says  that  he  has,  within  the 
past  three  or  four  weeks,  several  times 
applied  to  the  defendant  to  pay  or  se- 
cure said  debt;  and  the  defendant,  on 

the day    of ,    last, 

promised  the  plaintiffs  that  he  would 
take  an  account  of  his  stock,  and  show 
them  a  statement  of  his  affairs,  and 
give  them  security  on  his  stock  the 
next   day.     He   did  not   call  the  next 

day;    and    deponent,    on    the 

day  of  ,  went  to  said  defend- 
ant, and  he  told  deponent  he  was  not 
going  to  take  an  account  of  stock  or 
give  any  security;  deponent  then  told 
him  the  plaintiffs  would  sue  him,  and 
he  replied  that  if  they  did,  he  would 
make  an   assignment,   and   they   could 


not^  get  anything,  and  he  would  do 
business  under  somebody  else's  name. 
2  Abb.  Forms  319. 

H.    Affidavit  for  Attachment,  Conceal- 
ment to  Avoid  Process. 

The  State  of  Texas,  County  of  Tra- 
vis. McKean,  Eilers  &  Co.  (No.  1,153) 
V.  J.  A.  Forbes,  Theodore  Loose,  and 
G.  W.  Barnett.  Before  the  undersigned 
authority  on  this  day  came  and  per- 
sonally appeared  A.  T.  McKean,  who, 
being  by  me  duly  sworn,  deposes  and 
says  that  he  is  a  member  of  the  firm 
of  McK«an,  Eilers  &  Co.,  plaintiffs  in 
the  above  entitled  and  numbered  cause, 
and  that  said  firm  is  composed  of  affi- 
ant and  A.  J.  Eil<ers;  that  the  defend- 
ants in  said  above  entitled  and  num- 
bered cause,  J.  A.  Forbes,  Theodore 
Lfoose,  and  G.  W.  Barnett,  are  justly 
indebted  to  plaintiffs^  the  said  McKean, 
Eilers  &  Company,  m  the  sum  of  six 
hundred  and  thirty-five  and  31/100  dol- 
lars ($635.31/100)  for  goods,  wares, 
and  merchandise  sold  and  delivered  to 
them  by  plaintiffs  at  the  special  in- 
stance and  request  of  defendants  while 
said  defendants  were  merchants  doings 
business  under  the  firm  name  and  style 
of  J.  A.  Forbes  &  Co.;  that  said  de- 
fendants, J.  A.  Forbes,  Theodore  Loose, 
and  G.  W.  Barnett,  secrete  themselves 
so  that  the  ordinary  process  of  the 
law  cannot  be  served  upon  them;  that 
the  attachment  now  applied  for  is  not 
sued  out  for  the  purpose  of  injuring^ 
or  harassing  the  defendants,  or  either 
of  them;  and  that  plaintiffs  will  prob- 
ably lose  their  debt  unless  such  at- 
tachment is  issued.  (Signed)  A.  T.  Mc- 
Kean. Sworn  to  and  subscribed  before 
me  this  20th  day  of  September,  A.  D. 
1893.  (Signed)  A.  W.  Wilkerson,  No- 
tary Public,  Travis  County,  Texas. 
Eilers  v,  Forbes  (Tex.  Civ.  App.).  32 
S.  W.  709. 

n.    statements  of  Oaiue  of  Action  in 
Affidavits. 
A.    For  Money  Lent,  Paid,  Had,  and 
Beceived,  Etc, 

1.  Statement,  Money  Lent, 

.  For  money  lent  by  said  plaintiff  to 
the  said  defendant,  at  his  request.  2 
Abb.  Forms  263. 

2.  Statement,  Money  Paid, 

For  money  paid  by  said  plaintiff  for 
the  use  of  the  said  defendant,  at  Ms 
request.     2  Abb.  Forms  263. 

3.  Statement,  Money  Beceived, 
For  money  received  by  the  said  de- 
fendant  for  the  use  of  said  plaintiff. 
2  Abb.  Forms  263. 


See  "How  To  Use  This  Volume,"  Introduction,  page  y. 


ATTACHMENT 


129 


4.  Statement,  Interest. 

For  interest  upon,  and  for  the  for- 
bearance at  interest  to  the  said  de- 
fendant by  said  plain tifF,  at  the  said 
defendant's  request^  for  divers  spaces 
of  time,  of  moneys  due  and  owing  to 
said  plaintiff  from  the  said  defendant; 
and  which  interest  the  said  defendant 
contracted  and  agreed  with  said  plain- 
tiff to  pay  said  plaintiff.  2  Abb.  Forms 
263. 

5.  Statement,  Account  Stated, 
For  money  found  to  be  due  from  the 

said  defendant  to  said  plaintiff  on  an 
acconnt  stated  between  them.  2  Abb. 
Forms  263. 

B.    Mespecting  Beal  Property, 

1.  Statement,   for  Price   of  Land. 
For  a  dwelling  house   (or  land)   and 

premises,  with  the  appurtenances,  sold 
and  conveyed  by  said  plaintiff  to  the 
said   defendant.     2  Abb.  Forms  263. 

2.  Statement,  for  Leasehold  Prem- 

ises Assigned. 
For  a  dwelling  house  (or  land)  and 
premises,  with  the  appurtenances,  sold 
and  assigned  by  said  plaintiff  to  the 
said  defendant  for  the  remainder  of  a 
term  of  years  unexpired.  2  Abb.  Forms 
263. 

3.  Statement,  for  Use  and  Occupa- 

tion  of  a  House,   Farm,    or 
Land,  etc..  Not  Seserved  by 
Deed. 
For  the  said  defendant's  use,  by  per- 
mission of  said  plaintiff,  of  a  dwelling 
house  (or  farm,  or  land)  and  premises, 
with  the  appurtenances,  of  said  plain- 
tiff.    2  Abb.  Forms  263. 

4.  Statement,  for  Bent  of  Unfur- 

nished Apartments. 
For  the  said  defendant's  use,  by  per- 
mission of  said  plaintiff,  of  rooms  and 
apartments   of   said   plaintiff.     2   Abb. 
Forms  263 

5.  Statement,   for   Bent    of    Fur- 

nished Apartments. 
For  the  said  defendant 's  use,  by  per- 
mission of  said  plaintiff,  of  rooms  and 
apartments  of  said  plaintiff,  together 
with  fumitur)&,  Jinen,  chattels,  and 
other  necessaries  of  said  plaintiff  there- 
in.    2  Abb.  Forms  264. 

6.  Statement,  for  Use  of  Furnished 

Booms,  etc..  Firing,  Etc. 
For  the  said  defendant's  use,  by  per- 
mission of  said  plaintiff,  of  rooms, 
apartments,  and  furniture  of  said  plain- 
tiff; and  for  meat,  drink,  firing,  can- 
dles, attendance,  chattels,  and  other 
necessaries   provided   by  said  plaintiff 


for  the  said  defendant,  at  his  request. 
2  Abb.  Forms  264. 

7.  Statement,  for  Use  of  Pasture 

Land  and  Eatage  of  Grass. 
For  the  said  defendant's  use  of  pas- 
ture land  of  said  plaintiff,  and  the  eat- 
age  of  grass  and  herbage  thereon  grow- 
ing, let  by  said  plaintiff  to  the  said 
defendant,  at  his  request,  and  by  him 
had  and  used  for  depasturing  (horses, 
cattle  and  sheep).     2  Abb.  Forms  264. 

8.  Statement,  for  Crops  Sold. 
For  a  crop  of  grass   (or  turnips,  or 

potatoes,  as  the  case  may  be)  sold  by 
said  plaintiff  to  the  said  defendant, 
and  by  the  said  defendant  had  and 
taken  to  his  own  use.  2  Abb.  Forms 
264. 

9.  Statement,    for^  Wharfage  and 

Warehouse  Boom. 
For  the  stowage  and  warehouse  room 
of  goods  and  chattels  deposited,  stowed 
and  kept  by  said  plaintiff  in  and  upon 
a  wharf,  warehouse  and  premises  of 
said  plaintiff,  for  the  said  defendant, 
at  his  request.     2  Abb.  Forms  264. 

C.    Goods  Sold  or  Let  to  Hire, 

1.  Statement,  for  Goods,  etc.,  Sold 

and  Delivered. 
For  goods    (or  horses,   or   cattle,   or 
sheep,  etc.,  according  to  the  fact)  sold 
and  delivered  by  said  plaintiff  to  the 
said  defendant.     2  Abb.  Forms  265. 

2.  Statement,  for  Fixtures. 

For  fixtures  and  effects  bargained 
and  sold  by  said  plaintiff  to  the  said 
defendant.    2  Abb.  Forms  265. 

3.  Statement,     Stocks     Sold     and 

Transferred. 

For dollars  United   Statea 

six  per  cent,  registered  bonds  of  1881 
(according  to  the  fact),  sold  and  trans- 
ferred by  said  plaintiff  to  the  said 
defendant.    2  Abb.  Forms  265. 

4.  Statement,     for    Good-Will    of 

Business. 
For  the  good-will   of  a  business  of 
said   plaintiff,    sold   and    given    up   by 
said  plaintiff  to  the  said  defendant.    8 
Abb.  Forms  265. 

5.  Statement,    for   Money   on   Ex- 

change of  Horses. 
For  money  which  the  said  defendant 
agreed  to  pay  to  said  plaintiff,  together 
with  a  horse  of  the  said  defendant,  in 
.exchange  for  a  horse  of  said  plaintiff, 
delivered  by  said  plaintiff  to  the  said 
defendant  at  his  request.  2  Abb.  Forms 
265. 

V6LIZ 


130 


ATTACHMENT 


6.  Siatement,  for  Board  and  Lodg^ 

ing. 
For   meat,   drink,    washing;    lodging, 
and  other  necessaries,  provided  by  said 
plaintiff  for  the  said  defendant,  .and  at 
his  request.    2  Abb.  Forms  265. 

7.  Statement,  for  Board  and  Lodg^ 

ing  for  Third  Persons, 
For  meat,  drink,  washing,  lodging, 
and  other  necessaries,  provided  by  said 
plaintiff  for  divers  persons,  and  for  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  265. 

8.  Statement,  for  Board  and  Edvr 

cation. 
For  board,  maintenance,  and  educa* 
tion  of  a  child  (or  children),  and  fox 
clothes  and  other  necessaries  for  the 
same,  provided  by  said  plaintiff  for  the 
said  defendant, 'at  his  request.  2  Abb. 
Forms  265. 

9.  Statement,     for     Horse 'Keep, 

Stabling,  Etc. 
IV)r  horse-keep,  stabling,  care,  and 
attendance,  provided  and  bestowed  by 
said  plaintiff  in  feeding  and  keeping 
of  horses,  for  the  said  defendant,  at 
his  request.    2  Abb.  Forms  265. 

10.  Statement,  for  the  Carriage  of 

Goods  hy  Land, 
For  the  carriage  and  conveyance  of 
goods  and  chattels  by  said  plaintiff  for 
the  said  defendant,  at  his  request.     2 
Abb.  Forms  266. 

11.  Statement,  for  Passage  Money, 
For  the  passage  of  the  said  defend- 
ant and  other  persons,  in  and  on  board 
of  a  ship  or  vessel  of  said  plaintiff  (or 
whereof  said  plaintiff  was  master  and 

commander),  from  to , 

at  the  said  defendant's  request.  2  Abb. 
Forms  266. 

12.  Statement,  for  Freight,  Prim' 

age,  or  Average. 
For  freight,  primage  and  average, 
payable  by  the  said  defendant  to  said 
plaintiff  for  the  conveyance  by  said 
plaintiff  of  goods  in  a  ship,  for  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  266. 

13.  Statement,  for  Lighterage    of 

Goods. 
For  lighterage  of  goods  conveyed  by 
said  plaintiff  in  lighters  and  other  ves- 
sels, and  shipped  and  landed  out  of  the 
same,  for  the  said  defendant,  at  his 
request.     2  Abb.  Forms  266. 

14.  Statement,  for  Demurrage. 
For  the  demurrage  of  a  ship  of  said 

plaintiff,  kept  on  demurrage  by  the  said 
defendant.    2  Abb.  Forms  266. 


D.    Services,    With   Money    Paid    or 
Matertcds  Fvmished. 

1.  Statement,   for    Work  and  Mar 

terials. 
For  work  done,  and  materials  for  the 
same    provided    by    said    plaintiff    for 
the  said  defendant,  at  his  request.     2 
Abb.  Forms  266. 

2.  Statement,   for  Work  and  Ma- 

terials, and  for  Journeys, 
For  work  done,  and  materials  for  tha 
same,  and  for  journeys  made  in 
and  about  that  work,  by  said  plain- 
tiff for  the  said  defendant,  at  his  re- 
quest.    2  Abb.  Forms  266. 

3.  Statement,     for     Work      With 

Horses,  Carts,  Etc. 
For  work  done  by  said  plaintiff  and 
his  servants,  and  with  said  plaintiff's 
horses,  carts^  and  wagons,  for  the  said 
defendant,  at  his  request.  2  Abb. 
Forms  266. 

4.  Statement,    as    a    Domestic    or 

Other  Servant. 
For  wages  payable  from  the  said  de- 
fendant to  said  plaintiff  for  'his  serv- 
ices done  for  the  said  defendant,  as 
the  hired  servant  of  the  said  defend- 
ant, and  on  his  retainer.  2  Abb.  Forma 
266. 

5.  Statement,  as  a  Clerk. 

For  salary  due  and  payable  from  the 
said  defendant  to  said  plaintiff  for  his 
services  done  for  the  said  defendant 
as  his  clerk,  and  on  his  retainer.  2 
Abb.  Forms  267. 

6.  Statement,  as  an  Agent  Gener* 

ally. 
For  work  done  by  said  plaintiff  as 
the  agent  of,  and  for  the  said  defend- 
ant, and  on  his  retainer,  and  for  com- 
mission and  reward  due,  and  of  right 
payable  from  him  to  said  plaintiff  in 
respect  thereof.     2  Abb.  Forms  267. 

7.  Statement,    as     a    Factor   and 

Agent, 
For  work  done  by  said  plaintiff  as 
the  factor  and  agent  of  the  said  de- 
fendant, in  and  about  the  selling  and 
disposing  of  goods  and  chattels,  and  in 
and  about  other  business  of  the  said 
defendant,  and  for  him,  and  at  his  re- 
quest.   2  Abb.  Forms  267. 

8.  Statement,     as     an     Insurance 

Broker. 
For  work  done  by  said  plaintiff  as 
an  insurance  broker,  in  and  about  the 
writing,  drawing,  and  making  out  ot 
divers  policies  of  insurance  of  divers 
ships  and  vessels,  goods,  wares,  and 
merchandises;    and   in    and   about   the 
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eansiBg  and  procuring  of  divers  persona 
to  insure  divers  snms  of  money  on  the 
said  ships  and  vessels,  goods,  wares, 
and  merchandises  for  the  aid  defend- 
ants, at  their  request.  2  Abb.  Forms 
267. 

9.  Statement,  for  Premiumg  of  In- 

suranee. 
For  premiums  payable  by  the  said 
defendant  to  said  plaintiffs  for  insuring 
ships  and  vessels  (or  goods,  or  moneys 
upon  ships  and  vessels,  or  freight  upon 
goods)  by  said  plaintiffs  for  the  said 
defendant,  at  his  request.  2  Abb. 
Forms  267. 

10.  Statement,  as  a  Seaman, 

For  wages  payable  from  the  said  de 
fendant  to  said  plaintiff,  for  his  serv- 
ices done  by  said  plaintiff  as  a  mar 
iner  on   board   of   a  ship    called    the 

>  for  the  said  defendant,  and 

on  his  retainer.    2  Abb.  Forms  267. 

11.  Statement,  as  a  Master  of  Fet- 

seL 
For   said    plaintiff's   wages,    for   his 
services  done  by  said  plaintiff  ^s  mas 
ter  and  commander  of  a  ship  called  th« 

,  for  the  said  defendant,  and 

on  his  retainer.     2  Abb.  Forms  267. 

12.  Statement,  as  an  Attorney  and 

Solicitor. 
For  work  done  as  an  attorney  (and 
counsel),  and  materials  for  the  same 
provided,  by  said  plaintiff  for  the  said 
defendant  upon  his  retainer,  and  for 
fees  due  and  payable  to  said  plaintiff 
in  respect  thereof,  and  for  money  paid 
by  said  plaintiff  for  the  use  of  the 
said  defendant,  at  his  request.  2  Abb. 
Forma  267. 

13.  Statement  as  a  Surveyor, 

For  work  done  by  said  plaintiff  as  a 
surveyor  for  the  said  defendant,  and  at 
his  request,  and  for  journeys  and  at- 
tendances made  and  performed  by  said 
plaintiff  in  and  about  the  business  of 
the  said  defendant,  and  at  his  request, 
and  for  materials  therein  provided  by 
said  plaintiff  for  the  said  defendant, 
at  his  request.    2  Abb.  Forms  268. 

14.  Statement,    as    an    Auctioneer 

and  Appraiser, 
For  work  done  by  said  plaintiff  as 
an  auctioneer  and  appraiser  for  the 
said  defendant,  at  his  request,  and  for 
journeys  performed  by  said  plaintiff 
for  the  said  defendant,  at  his  request; 
and  for  material  provided  therein  by 
said  plaintiff  for  the  said  defendant, 
at  his  request.     2  Abb.  Forms  268. 


15.  Statement,  as  a  Physioian  and 

Surgeon. 
For  work  and  attendance  done  by 
said  plaintiff  as  a  physician  and  sur- 
geon, in  and  about  the  healing  and 
curing  of  the  said  defendant  (and  oth- 
ers) of  diseases,  disorders,  and  mala- 
dies, at  the  request  of  the  said  defend* 
ant;  and  also  for  medicines,  cuattels, 
and  other  things  administered,  applied, 
and  delivered,  found  and  provided  by 
said  plaintiff,  to  and  for  the  said  de- 
fendant (and  others),  at  his  like  re- 
quest.   2  Abb.  Forms  268. 

16.  Statement,    as    an    Undertaker 

of  Funerals, 
For  work  done  by  said  plaintiff  as 
an  undertaker  of  funerals,  in  and  about 

the  funeral  of  one ,  deceased, 

for  and  at  the  request  of  the  said  de- 
fendant, and  for  hearses,  coaches, 
horses,  materials,  chattels,  and  other 
necessary  things  by  said  plaintiff  used 
and  applied  in  and  about  the  furnish- 
ing and  conducting  of  the  said  funeral 
for  the  said  defendant,  at  his  request. 
2  Abb.  Forms  269. 

E.    On  Promissory  Notes, 

1.  Statement,  Payee  Against  Uaker, 
In  ; dollars,  principal  money 

(and   interest),    due    on    a   promissory 

note  for dollars,  made  by  said 

Y.  Z.  (defendant),  payable  to  said 
plaintiff  at  a  day  now  past  (or  dated 

on  the day  of  ,  and 

payable  to  said  plaintiff r  days 

after  said  date,  which  period  has  now 
past  (or  payable  to  said  plaintiff  on 
demand).    2  Abb.  Forms  ,269. 

2.  Statement,      Second      Indorsee 

Against  Maker, 

In   dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  promissory  note, 
made  by  the  said  Y.  Z.  for  the  pay- 
ment or  dollars  to  the  order 

of  W.  X.,  at  a  day* now  past,  and  b^ 
the  said  W.  X.  indorsed  to  M.  N.,  and 
by  the  said  M.  N.  indorsed  to  said 
plaintiff.    2  Abb.  Forms  269. 

3.  Statement,    First    Indorsee 

Against  Payee. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  promissory  nqte, 
made   by   W.   X.   for   the  payment   of 

dollars   to   the   order   of   the 

said    Y.   Z.    at   a   day   now   past,   and 

by   the    said   Y.   Z.    in<lorsed    to    said 

plaintiff,  and  which  said  note  has  been 

[refused  payment  by  the  said  W.  X.,  of 
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which  due  notice  was  given  to  said 
Y.  Z.     2  Abb.  Forms  269. 

4.     Statement,  Indorsee  Against  In' 
dorser. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  promissory  note 
mad€   by  W.  X.   for  the  payment   of 

-: dollars,  to  the  order  of  M.  N., 

at  a  day  now  past,  and  by  the  said 
M.  N.  indorsed  to  the  said  Y.  Z.,  who 
indorsed  the  same  to  said  plaintiff,  and 
which  said  note  has  been  refused  pay- 
ment by  the  said  W.  X.,  of  which  due 
notice  was  given  to  said  Y.  Z.  2  Abb. 
Porms  269. 

F.    On  Bills  of  Exchange. 

1.  Statement,  Drawer  Against  Ac- 

ceptor. 

In    dollars    for     principal 

money  (and  interest),  due  on  a  bill 
of  exchange  drawn  by  said  plaintiff 
upon,  and  accepted  by,  the  said  Y.  Z. 

for  the  payment  of dollars  to 

said  plaintiff  at  a  day  now  past.  2 
Abb.  Forms  270. 

2.  Statement,   Payee   Against   Ac- 

ceptor, 

In dollars    fon     principal 

money  (and  interest),  due  on  a  bill  of 
exchange  drawn  by  one  M.  N.  (drawer) 
upon,  and  accepted  by,  the  said  Y.  Z. 

for  the  payment  of dollars  to 

said  plaintiff  at  a  day  now  past.  2 
Abb.  Forms  270. 

3.  Statement,  Indorsee  Against  Ac- 

ceptor. 

In   dollars    for    principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn  by  M.  N.  (drawer)  upon,  and 
accepted  by^  the   said   Y.   Z.   for   the 

payment    of   dollars,    to   the 

order  of  the  said  M.  N.  (drawer),  at 
a  day  now  past,  and  by  him  indorsed 
to  said  plaintiff.    2  Abb:  Forms  270. 

4.  Statement,  JBearer  Against  AO" 

ceptor. 

In dollars     for    principal 

money  (and  interest),  due  to  said  plain- 
tiff as  the  bearer  of  a  bill  of  exchange 
drawn  by  M.  N.  (drawer)  upon,  and 
accepted   by,   the   said   Y.   Z.   for   the 

pa3rment  of dollars  to  the  said 

M.  N.  (drawer),  or  bearer,  at  a  day 
now  past,  and  by  him  transferred  and 
delivered  to  said  plaintiff.  2  Abb. 
Forms  270. 

5.  Statement,  Payee  Against  DraW' 

er,  on  Non-Acceptance. 
In dollars    for    principal 


money  (and  interest),  dne  on  a  bill 
of  exchange  drawn  by  the  said  Y.  Z. 
upon  M.  N.  (drawee)  for  the  payment 

of  dollars   to  said  plaintiff; 

and  which  said  bill  has  been  refused 
acceptance  by  the  said  M.  N.,  and  due 
notice  thereof  given  to  said  Y.  Z.  2 
Abb.  Forms  270. 

6.  Statement,  Payee  Against  Draw* 

er,  on  Non-Payment. 

In    dollars    for    principal 

money  (and  interest),  due  on  a  bill 
of  exchange  drawn  by  the  said  Y.  Z. 
upon  M.  N.  (drawee)  for  the  pajrment 

of dollars  to  said  plaintiff  at 

a  day  now  past;  and  which  said  bill 
has  been  refused  payment  by  the  said 
M.  N.,  and  due  notice  thereof  given  to 
said  Y.  Z.     2  Abb.  Forms  270. 

7.  Statement,     Indorsee     Against 

Drawer,    on    Non-Acceptance. 

In dollars    for    principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn   by    the   said   Y.   Z.   on   M.    N. 

(drawee)  for  the  payment  of — — 

dollars  to  the  order  of  the  said  Y.  Z., 
and  by  him  indorsed  (to  W.  X.,  who 
indorsed  the  same)  to*  said  plaintiff; 
and  which  said  bill  has  been  refused 
acceptance,  and  due  notice  thereof 
given  to  said  Y.  Z.     2  Abb.  Forms  271^ 

8.  Statement,      Indorsee     Against 

Drawer,  on  Non-Payment. 

In    dollars    for    principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn   by   the    said   Y.   Z.   on   W.    X. 

(drawee)  for  the  payment  of  

dollars  to  the  order  of  the  said  Y.  Z. 
at  a  day  now  past,  and  by  the  said 
Y.  Z.  indorsed  (to  M.  N.,  who  indorsed 
the  same)  to  said  plaintiff;  and  which 
said  bill  has  been  refused  payment,  and 
due  notice  thereof  given  to  said  Y.  Z. 
2  Abb.  Forms  271. 

G.    On  ChecJcs. 

1.  Statement,  Payee  Against  Maker. 
In dollars    for    principal 

money  (and  Interest),  due  to  said  plain* 
tiff  as  the  payee  of  a  check  drawn  by 

the  said  Y.  Z.  on  the bank 

for  the  payment  of dollars  to 

said  plaintiff,  or  bearer,  on  demand; 
and  which  said  check  has  been  refused 
payment  by  the  said  bank.  2  Abb. 
Forms  271. 

2.  Statemetit,       Bearer       Against 

Maker. 

In    dollars    for    principal 

money  (and  interest),  due  to  said  plain- 


See  "How  To  Use  This  yolnme,"  Introduction,  page  ▼. 


ATTACHMENT 


133 


tiff  as  the  bearer  of  a  bank  check 
drawn  by  the  said  Y.  Z.  on  the  ■ 

bank  for  the  payment  of dol- 
lars to  M.  N.y  or  bearer,  on  demand, 
and  by  the  said  M.  N.  transferred  and 
delivered  to  said  plaintiff;  and  which 
said  cheek  has  been  refused  payment 
by  the  said  bank.     2  Abb.  Forms  272. 

H.    Statement  on  an  Award. 

Upon   and  by   virtue   of   an   award 

made  by  M.  N.   on  the day 

of ,  18 — ,  upon  and  by  virtue 

of  a  submission  made  by  said  plainti£F 

and  the  said  Y.  Z.  on  the day 

of ,  18—,  to  the  award  of  the 

said  M.  N.  of  and  concerning  certain 
(or  all)  matters  in  difference  then  de- 
pending between  said  plaintiff  and  the 
said  Y.  Z.,  and  upon  and  by  virtue  of 
which  said  reference  the  said  M.  N. 
by  the  said  award  awarded  that  the 
said    Y.    Z.    should    pay    said    plaintiff 

dollars  on  the day  of 

,  18—.     2  Abb.  Forms  272. 

I.     On  Deeds. 

1.  Statement  on  a  Deed  Generally, 
Upon  and  by  virtue  of  an  indenture 

(or    deed,    or    articles    of   agreement), 

dated   the day   of  , 

18 — ,  whereby  the  said  Y.  Z,  coven- 
anted to  pay  to  said  plaintiff  the  (said) 

sum  of dollars  on  the > 

day  of >  18—.    2  Abb.  Forms 

273. 

2.  Statement,  for  Bent  on  a  Lease. 
For  the  arrears  of  a  yearly  rent  of 

—  dollars,  payable  quarterly  by 

the  said  Y.  Z.  to  said  plaintiff,  upon 
and  by  virtue  of  an  indenture  of  lease, 

dated  on  the day  of , 

18 — ,   and    reserved    thereby,    and     of 

whieh  said  rent  quarters  are 

in  arrear.     2  Abb.  Forms  274. 

3.  Statement,  for  Mortgage  Moneff 

and  Interest. 

For  principal  and  interest  due  and 
owing  from  the  said  Y.  Z.  to  said  plain- 
tiff, upon  and  by  virtue  of  an  inden- 
ture    of     mortgage,     dated , 

whereby  the  said  Y.  Z.  covenanted  with 
said    plaintiff    to    pay    the    sum     of 

dollars,  and  interest,  to  said 

plaintiff     on     the     day     of 

,  18—.     2  Abb.  Forms  274. 

J.     On  Bonds. 

1.    Statement  on  a  Bond    by  ths 
Obligee. 

For  principal  and  interest  due  on  a 

bond,     dated     the day     of 

,  18 — ,  and  made  by  the  said 

Y.  Z.  to  said  plaintiff,  in  the  penal  sum 


of dollars,  conditioned  for  the 

payment  of dollars,  with  law- 
ful interest  for  the  same  at  a  day  now 
past.    2  Abb.  Forms  274. 

2.    Statement    on    an    Arbitration 
Bond. 
Upon  and  by  virtue  of  a  bond,  dated 

the   day   of ,   18— » 

and   made  by  the   said  Y.   Z.   to   said 

plaintiff,  in  the  penal  sum  of — 

dollars,  conditioned  for  the  perform- 
ance of  an  award  to  be  made,  as  in 
the  condition  of  the  said  bond  is  men- 
tioned; and  by  which  said  award,  since 
made  in  pursuance  of  the  said  condi- 
tion,  dated   on    the day   of 

,    18 — ,   the^  said   Y.    Z.     was 

awarded   to   pay  to   said   plaintiff  the 

said   sum   of dollars   upon  a 

day  now  past.     2  Abb.  Forms  275. 

K.    On  Judgments. 

1.  Statement   on   Judgment   of    a 

Superior  Court. 
Upon  and  by  virtue  of  a  judgment 

of   the   ^—    court    of , 

whereby  said  plaintiff,  on  the  * 

day     of '• — y     18 — j     recovered 

against   the    said   Y.   Z.     the    sum    of 

dollars,  exclusive  of,  and  over 

and  above  plaintiff's  costs  of  suit  in 
that  behalf.     2  Abb.  Forms  275. 

2.  Statement   on    a   Judgment    by 

Executor. 
Upon  and  by  virtue  of  a  judgment 


of  the 


court  of 


re- 


covered    on     the 


day     of 


■,  18 — ,  by  the  said  (decedent) 
in  his  lifetime  against  the  said  Y.  Z., 
exclusive  of  and  over  and  above  the 
said  (decedent's)  costs  of  suit  in  that 
behalf,  which  said  judgment  is  still  in 
force  and  unsatisfied,  as  plaintiff  verily 
believes.     2  Abb.  Forms  276. 

L.  Statement,  for  Money  Won  at 
Play. 

For  so  much  money  lost  by  said 
plaintiff  to  the  said  Y.  Z:,  within  three 
months  now  last  past,  by  playing  with 
the  said  Y.  Z.,  at  an  unlawful  game 

called .    Said  plaintiff  lost  not 

less  than  the  sum  of  dollars 

at   each   of   the   times  or  sittings,    at 

which  the  said  sum  of dollars 

was  so  lost  by  said  plaintiff  to  him  the 
said  Y.  Z.,  at  the  said  game  as  afore* 
said;  and  that  the  said  sum  of  — — — 
dollars  so  lost  by  said  plaintiff  as  afore- 
said, has  been  paid  and  delivered  by 
said  plaintiff  to  the  said  Y.  Z.  2  Abb. 
Forms  276. 
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UL  Security  on  AtUdunent. 
A.  Undertaking  on  Aitaehmeni, 
Whereas  the  above  named  plaintiff 
has  applied  (or  is  abont  to  apply)  for 
a  warrant  of  attachment  in  this  action, 
against  the  property  of  the  above 
named  defendant  T.  Z.,  in  one  of  the 
cases  provided  by  law: 

Now,   therefore,   we,   A.   B.,   off  the 
village  of ,  eonnty  of  — — 


(or   of   No. 
in    the    city   of 


street, 
eonnty    of 


-)i  merchant,  and  C.  D.,  of  the 

village  of ,  county  of , 

physician,  and  £.  F.,  of  the  village  of 
,  county  of  ,  mer- 
chant, undertake,  pursuant  to  the  stat- 
ute, that  if  the  above  defendant  re- 
cover judgment,  or  the  attachment  be 
set  aside  by  the  order  of  the  court, 
the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  said  defendant 
and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  er 
eeeding  the  sum  of  (at  least  two  hun* 
dred  and  fifty)  dollars.* 

(Signatures.) 

In  the  presence  of  (witness). 

2  Abb.  Forms  319. 
Undertaking  for  Release  of  Attachment. 

''Whereas,  the  above  named  plaintiff 
has  commenced  an  action  in  the  afore- 
eaid  court  against  the  above  named 
defendant  for  the  recovery  of  six 
thousand  four  hundred  dollars,  and 
whereas  an  attachment  was  duly  is- 
sued and  served,  as  will  more  fully  ap- 
pear by  the  sheriff's  return  on  the  pro- 
cess in  said  case. 

"Now,  therefore,  we  the  undersigned 
residents  of  the  city  and  county  of  Baii 
Francisco,  in  consideration  of  the  prem- 
ises, and  in  consideration  of  the  re- 
lease from  attachment  of  the  property 
attached  as  above  mentioned,  do  here- 
by jointly  and  severally  undertake  in 
the  sum  of  twelve  thousand  and  eight 
hundred  dollars,  and  promise  to  the  ef- 
fect that  if  the  plaintiff  shall  recover 
judgment  in  such  action,  we  will  pay 
to  the  plaintiff,  upon  demand,  the 
amount  of  said  judgment,  together  with 
the  costs,  not  exceeding  in  all  the  said 
flum  of  twelve  thousand  eight  hundred 
dollars. 

Dated  at  San  Francisco  this  eighth 
day  of  December,  1857. 

(Signed)  Wm.  A.  Dana, 

Ira  P.  Bankin." 

McMillan  r.  Dana,  18  Cal.  339,  346. 

B.    Bond  on  Attachment  (a). 
Enow  all  men  by  these  presents,  that 


we,    A.   B.,    of 


and  I.  N.p  of 


6*,    of 
— ,  are 


held  and  firmly  bound  unto 
in  the  sum  of  two  hundred  and  fift^ 
dollars,  to  be  paid  to  the  said  (name 
as  before), successors  or  as- 
signs; for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrator^ 
jointly  and  severally,  firmly  by  these 
presents.    Sealed  with  our  seals.    Dated 

the  day  of  ,  in  the 

year,  etc. 

Whereas  a  suit  has  been  commenced 

by  the  said  A.  B.,  in  the court  of 

of  the  state  of (and  an 

attachment  issued  against  the  property 
of,  or)  by  attachment  against  the  said 

.     Now  the   condition  of  this 

obligation  is  such  that  (if  the  defend- 
ant recover  judgment  or  the  attach- 
ment be  set  aside  by  order  of  the 
court),  if  the  said  A.  B.  shall  pay 
on  demand  all  costs  that  may  be  award- 
ed against  him  in  the  said  suit  (and 

all   damage  which   said  may 

sustain  by  reason  of  the  attachment), 
then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Sealed,  etc. 

(Signatures  and  seals.) 

Approved     this     day     of 

,  18—. 

J.  W.  B.,  circuit  judge. 

Burr.  App.  510,  §1027. 

liote, — ^The  matter  in  the  condition 
in  parentheses  was  not  in  originaL 

Bond  on  Attachment  (b). 

"Georgia,  Fulton  county. 

"We,  the  Continental  National  Bank, 

of  New  York,  principal,  and  

security,  acknowledge  ourselves  bound 
unto  L.  B.  Folsom  in  the  sum  of  fif- 
teen hundred  dollars,  subject  to  tho 
following  conditions: 

"That  the  said  Continental  National 
Bank,  of  New  York,  principal,  is  seek- 
ing an  attachment  against  the  said  L». 
B.  Folsom,  which  is  now  about  to  be 
sued  out,  returnable  to  the  June  term, 
1881,  city  court  of  the  city  of  Atlanta, 
district  and  county  aforesaid. 

"Now  if  the  said  bank,  principal, 
shall  pay  all  damages  that  the  said 
L.  B.  Folsom  may  sustain,  and  also 
all  costs  that  may  be  incurred  by  him 
in  consequence  of  suing  out  such  at- 
tachment, in  the'  event  that  the  said 
plaintiff  shall  fail  to  recover  in  said 
case,  then  this  bond  to  be  void. 


"Executed    in    presence    ol    0.     D; 
Woodson,  notary  public,  Fulton  county. 

See  "How  To  XTse  This  Voliime,".  Introduction,  page  ▼, 
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Georgia,   tMs   15th   day   of   December, 

1879. 

Continental  National  Bank  (L.  S.)  of 
New  York,  by  G.  A.  Howell,  its  at- 
torney-at-law.    Campbell  Wallace  (Ia 

S.)" 

Continental  Nat.  Bank  v»  Folsom,  78 
Ga.    449. 
Bond  on  Attachment   (c). 

''The  State  of  Texas,  County  of 
Travis.  No.  1,153.  We,  the  nnder- 
signed,  McKean,  Eilers  &  Co.,  as  prin- 
cipal, and  A.  P.  Woodridge  and  M.  C. 
Miller  as  sureties,  acknowledge  our- 
selves bound  to  pay  to  J.  A.  Forbes, 
Theodore  Loose,  and  G.  W.  Bamett  the 
sum  of  thirteen  hundred  dollars,  condi- 
tioned that  the  above  bound  McKean, 
Eilers  and  Company,  plaintiffs  in  at- 
tachment against  the  said  J.  A.  Forbes, 
Theodore  Loose,  and  G.  W.  Bamett,  de- 
fendants, will  prosecute  their  said  suits 
to  effect,  and  that  they  will  pay  all  such 
damages  and  costs  "as  shall  be  adjudged 
against  them  for  wrongfully  suing  out 
such  attachment.  Witness  our  hands 
this  20th  day  of  September,  A.  D. 
1893.  (Signed)  McKean,  Eilers  &  Co. 
A.  P.  Wooldridge.  M.  C.  Miller. ' ' 
Eilers  1?.  Forbes  (Tex.  Civ.  App.),  32 
S.  W.  709. 

IV.    Warrant*  Writ  or  Order. 

A.     Warrant, 
The  people  of  the  state  of  New  York, 

to    the   sheriff    of    the    county    of 

Whereas  an  application  has  been 
made  to  the  undersigned  by  A.  B., 
plaintiff,  for  a  warrant  of  attachment 
against  the  property  of  T.  Z.,  defend- 
ant in  this  action,  in  one  of  the  cases 
provided  by  law;  and  it  appearing  bj^ 
affidavit  that  a  cause  of  action  exists 
against  the  said  Y.  Z.  for  the  sum  of 

dollars    (with    interest   from 

the day   of ,    18 — ^ 

stating  the  demand  in  conformity  with 
the  complaint),  and  that  the  said  Y.  Z. 
is  a  non-resident  (or  other  clause  of 
the  statute  relied  on),  and  the  appli' 
cant  having  given  the  undertaking  re- 
quired by  law: 

Now,  you  are  hereby  required  forth- 
with to  attach  and  safely  keep  all  the 
property  of  the  said  Y.  Z.  within  your 
county,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  said  demand, 
together  with  aU   costs   and   expenses! 

(Date.) 

(Judge's  signature.) 

(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  320. 


Note. — That  the  warrant  must  be 
subscribed  by  the  judge  and  plaintiff's 
attorneys  and  briefly  recite  the  grounds 
of  attachment  is  mandatory  under  some 
statutes,  the  omission  of  which  is  fatal 
and  cannot  be  cured  by  amendment. 
Macdonald  r.  Kieferdorf,  22  Civ.  Proc. 
105,  18  N.  y.  Supp.  763. 

B.  Writ  of  Attachment. 

"First  Judicial  Circuit  Court  of  Flor- 
ida— Circuit  Court  of  Jackson  Coun- 
ty.    In   the  name  of  the    State    of 
Florida:   To  Andrew  Scott,  sheriff  of 
Jackson  County,  greeting: 
"You  are  hereby  command'ed  to  at- 
tach  and   take   into   your   custody,   so 
much   of   the   lands,   tenements,   goods 
and  chattels  of  Joseph  W.  Woolfolk  as 
will  be  sufficient  to  satisfy  Theophilus 
West  in  the  sum  of  four  hundred  and 
twelve   dollars  and  costs  of  this  suit, 
and  that  you  have  the  same  before  the 
judge    of    our   circuit     court    for    the 
county  of  Jackson  on  the  7th  day  of 
January,  A.   D.   1884,  the   same   being 
the  first  Monday  of  said  month  and  a 
rule  day  of  this  court.    Herein  fail  not 
and  have  then  and  there  this  writ. 

"Given  under  my  hand  and  seal  of 
office,  at  Marianna,  this  21st  day  of 
December,  A.  D.  1883 

(Seal.)  "Frank  PhiUips, 

"Clerk  Circuit  Court. 
"By  H.  C.  Neal,  D.  C." 
West  V.  Woolfolk,  21  Fla.  189. 

C.  Betum  of    Writ    of    Attachment, 

Property  of  Great  Bulk,  ' 
"Hampden,  ss.  October  3,  1871. 
"By  virtue  of  this  writ  I  this  day 
attached  five  lots  of  tobacco  as  the 
property  of  the  within  named  defend- 
ant, said  tobacco  situate  one  lot  in. 
barn  of  estate  of  Walter  Cooley,  one 
lot  in  barn  of  Aaron  Bay,  one  lot  in 
barn  of  Edwin  Parsons,  one  lot  in  barn 
of  Henry  Sibley,  and  the  other  lot  In 
barn  of  Mrs.  Day  and  William  White, 
and  afterwards  on  the  same  day  1 
summoned  the  within  named  trustee  to 
appear  and  answer  at  court  as  within 
directed,  by  leaving  at  his  last  and 
usual  place  of  abode  a  true  and  at- 
tested copy  of  this  writ.  And  the  said 
tobacco  could  not  be  moved  without 
damage  thereto,  and  in  consideration 
of  its  great  bulk,  I  on  the  6th  day  of 
October  deposited  in  the  office  of  the 
clerk  of  the  said  town  of  West  Spring- 
field an  attested  copy  of  this  writ,  with 
so  much  of  my  return  thereon  as  re- 
lates to  said  attachment  of  said  to- 
bacco, and  afterwards  on  the  same  day 
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summoned  the  within  named  defendant 
to  appear  and  answer  at  court  as  with- 
in directed,  by  leaving  at  his  last  and 
usual  place  of  abode  a  true  and  at- 
tested copy  of  this  writ."  Bemis  v. 
Leonard,  118  Mass.  502. 

D.  Hetum  To  Attachment. 

I,   M.   N.,   sheriff  of  the  county  of 

,    hereby   certify    and    return, 

that  by  virtue  of  the  within  attach- 
ment, I  have  seized  and  taken  into  my 
possession  the  property  of  the  defend- 
ant within  named,  specified  in  the  in- 
ventory hereto  annexed,  and  appraised 
the  property  therein  specified  at  the 
sums  mentioned  in  the  annexed  inven- 
tory.   2  Abb.  Forms  321. 

E.  Betum   of   Writ   of  Attachment, 

No  Property  Found. 

**By  virtue  of  the  within  attach- 
ment I,  Cushan  Burr,  constable,  on  the 
thirty-first  day  of  January,  1885,  after 
diligent  search,  could  not  find  any 
goods  and  chattels  of  the  defendant 
mentioned  on  which  to  make  a  levy; 
and,  after  diligent  search,  the  defend- 
ant could  not  be  found  in  the  county 
of  Berrien;  and,  after  diligent  search, 
no  last  place  of  residence  of  the  de- 
fendant could  be  found  in  Berrien 
county;  and  on  the  same  day  I  left 
a  copy  of  the  within  writ  with  James 
Bailey  and  Samuel  A.  Bailey,  who  were 
summoned  as  garnishees  in  the  above 
cause.  Cushan  Burr,  constable." 

**  Dated  January  31,  1885. 

''Fees  $1.10. 

Kidd  17.  Dougherty,  59  Mich.  240^  2$ 
N.  W.  510. 

V.    Ixiyentory  of  Property  Attached. 

I,   M.    N.,   sheriff   of   the  county    of 

,    and   O.   P.   and   Q.   R.,   two 

disinterested  freeholders  of  said  county, 
hereby  certify  that  the  following  is  a 
true  inventory  of  all  the  property 
seized  by  me,  the  said  sheriff,  on  a 
warrant  of  attachment,  issued  in  the 
above  entitled  action  by  6.  H.,  a  just- 
ice  of  the  court   (or  county 

judge  of  the  county  of ),  to- 
gether with  a  statement  of  the  books, 
vouchers,  and  papers  taken  into  the 
custody  of  said  sheriff  on  said  warrant, 
and  the  value  of  each  article  of  per- 
sonal property,  and  also  a  true  state- 
ment of  such  articles  thereof  as  are 
perishable,  as  the  same  has  been  ap* 
praised  by  us  (list  of  items  of  real 
and  personal  property,  setting  value 
opposite  each). 

(And   we    further    certify    that    the 


said is  perishable  property.) 

(Date.) 

(Signatures.) 

2  Abb.  Forms  321. 
Schedule. of  Property  Attached. 

**A  schedule  of  the  goods  and  chat- 
tels,  lands  and  tenements  of  Ignatius 
Boar  man,  seized  and  taken  at  the  suit 
of  Fielder  Israel  and  Henry  Patterson, 
exiecutors  of  Henry  Peters,  by  virtue 
of  a  writ  of  attachment  issued  out  of 
Baltimore  county  court,  to  the  sheriff 
thereof  directed,  and  appraised  by  us, 
the  subscribers,  who  first  being  duly 
summoned  and  sworn  for  that  purpose. 
Given  under  our  hands  and  seals,  this- 
20th    day    of   January,    1841. 

"1  lot  of  ground  fronting  on  the 
south  side  of  Little  Hughes,"  etc.,  etc 
Boarman  17.  Patterson,  1  Gill  (Md.) 
372. 

VL    Order     for    Sale    of    Perishable 
Property. 

It  appearing  to  me,  by  the  inventory 
returned  to  the  warrant  of  attachment 
issued  by  me  in  this  action,  that  a  por- 
tion   of    the   property   seized    by     the 

sheriff  of  the  county  of ,  under 

said  warrant,  to-wit  (ten  barrels  of 
apples),  is  perishable: 

Ordered  that  the  portion  of  the  prop- 
erty so  specified  in  the  inventory  as 
perishable  be   sold  by  said  sheriff  by 

public    auction,    after    days 

(such  time  as  may  be  reasonable  under 
the  circumstances),  previous  notice  of 
the  time  and  place  of  such  sale  being 
given    by   him    in   writing,   posted    in 

three  or  more  public  places  in -, 

and  by  advertising  the  same  > 

days  in  the newspaper  printed 

at .    2  Abb.  Forms  322. 

Vn.    Order  To  Ezamine. 

A.  Order  To  Ebsamine  Person  Hold* 
ing  Property  of  Debtor  in  At- 
tachment, 

It  appearing  to  me,  by  the  affidavit 
of  M.  N.   (or  by  the  certificate  of  M. 

N,,  sheriff  of  the  county  of  ), 

that  the  sheriff  of  the  county  of 
(or  said  sheriff),  with  a  war- 
rant of  attachment  against  the  prop- 
erty of  Y.  Z.,  the  defendant  in  this 
action,  has  applied  to  *  O.  P.  for  the 
purpose  of  attaching  property  of  said 
defendant,  held  by  said  O.  P.  (or  a 
debt  owing  to  the  defendant  by  said 
O.  P.),  and  that  said  O.  P.  refuses  to 
furnish  said  sheriff  with  a  certificate 
designating  the  amount  and  description 
of  the  property  held  by  said  0.  P.  for 
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the  benefit  of  the  defendant  (or  the 
amount  of  the  debt  owing  by  said  O. 
P.  to  the  defendant);  I  hereby  ordei 
and  require  the   said  O.   P.   to  attend 

before  me,  at y  on  the 

day    of ,    18 — ^   at 


o'clock   in.  the 


-noon,   and   be 


examined  on  oath  concerning  the  same. 
2  Abb.  Forms  322. 

B.  Order  To  Examine  an  Officer  of  a 
Corporation  •  Holding  Property 
of  Debtor. 

(As  above   to   the   *,   continuing   as 
follows):     O.     P.,     president     of     the 

bank,  situate  at ,  for 

the  purpose  of  attaching  the  rights  or 
shares  which  such  defendant  may  have 
in  the  stock  of  said  bank,  together 
with  the  interest  and  profits  thereon; 
and  that  the  said  O.  P.,  president  of 
the  said  bank,  refuses  to  furnish  said 
sheriff  with  a  certificate  designating 
the  number  of  shares  of  the  defendant 
in  the  stock  of  said  bank,  with  any 
dividend  or  incumbrance  thereon  (or 
the  amount  and  description  of  any  de 
posit  or  other  property  held  by  said 
bank  for  the  benefit  of  said  defend- 
ant); I  hereby  order  and  require  the 
said  O.  P.  to  attend  before  me  at 
,    on    the    day    of 


the 


►,  18—,  at 


o'clock  in 


-noon,  and  be  examined  on 


oath  concerning  the  same.  2  Abb. 
Forms  323. 

YUL    Betting    Aside    or    DiBcbargiiig 
Attachment. 

A.    Notice  of  Motion   To  Set  Aside 
or  Discharge  Attachment. 

Please  take  notice  that  on  an  affi- 
davit, of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed),  and 
on  all  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 

at   f  on   the  day  of 

,  18 — ,  at  o'clock  in 

the noon,  or  as  soon  thereaftei 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice ,  at  his  of- 
fice  in   the   city   of   ,   on   the 

day    of ,   18—,   at 

■  —  o'clock  in  the noon), 

to  set  aside  (or  discharge)  the  attach- 
ment in  this  action  (if  for  irregular- 
ity, add:  upon  the  grounds,  among 
others,  that  the  defendant  is  not  a  non- 
resident, or  otherwise  specifying  the 
irregularity),  and  for  such  other  oi 
farther  order  as  may  be  just,  and  for 


the  costs  of  this  motion.  2  Abb.  Forms 
323. 

Note. — ^Under  many  statutes  an  ap- 
plication to  vacate  the  attachment  may 
be  based  on  the  insufficiency  of  the 
papers  granting  the  attachment  alone 
without  affidavits. 

B.  Notice  of  Motion  To  Discharge 
Attachment  on  Giving  Security 

Please  take  notice  that  the  under- 
signed will  move  the  court,  at  a  special 

term  to  be   held  at  ^  on  the 

day   of  ,    18 — ,    at 

o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be 
heard  (or  will  move  before  Mr.  Justice 

,  at  his  office   in  the  city  of 

,    on    the day    of 

o'clock  in 


-,  18—,  at 


-noon)  to  discharge  the  at- 


the  — 

tachment  in  this  action,  on  giving  due 

security.     2   Abb.   Forms   324. 

C.    Bond  To  Discharge  Attachment. 

Know  all  men  by  these  presents, 
that  we,  C.  D.,  of,  etc.  (names  and 
residences  of  obligors),  are  held  and 
firmly  bound  untp  A.  B.,  etc.  (the  cred- 
itors prosecuting  the  attachment),  in 
the  sum  of  (double  the  amount  of  the 
debts  sworn  to  by  such  creditors),  to 
be  paid,  etc.  (penal  part  in  the  usual 
form).  Wliereas  a  warrant  of  attach- 
ment has  been  issued  on  the  applica- 
tion  of  the  said  (the  attaching  cred* 
iters),  against  the  said  C.  D.,  as  an 
absconding  or  concealed  (or  non-resi- 
dent) debtor  (the  warrant  may  be  re> 
cited  as  in  last  form). 

Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden 
G.  D.,  etc.  (the  obligors),  shall  well 
and  truly  pay  to  the  said  (attaching 
creditors),  and  to  each  of  them,  the 
amounts  justly  due  and  owing  by  the 
said  0.  D.,  to  the  said  (creditors)  sev- 
erally, at  the  times  when  they  sever- 
ally became  attaching  creditors,  on  ac- 
count of  any  debt  claimed  and  sworn 
to  by  them  severally,  with  interest 
thereon:  And  also  in  the  event  of  iti 
appearing  that  any  sum  of  money  was 
due  to  the  said  (creditors),  if  the  said 
C.  D.  shall  pay  to  them  and  each  of 
them  the  costs  and  disbursements  in- 
curred in  obtaining  such  attachment, 
and  of  the  proceedings  thereon;  then 
this  obligation  to  be  void,  otherwise, 
etc. 

(Signatures  and  seals  of  obligors.) 

SesJed  and  delivered  u  the  presenee 
of  (witnesses). 
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Approved     thiB 
,  18—. 


day     of 


(Officer's  signatare.) 
Burr.  App.  513,  §1031. 

D.  Undertaking  on  Dischirge  of  AP 
iachment. 

Whereas  the  propertj  of  the  above 
named  Y.  Z.  has  been  attached  in  this 
action  by  the  sheriff  of  the  county  of 

Now,  therefore,  we,   M.   N,,  of  No. 

street,   in   the   cit.v 


of ,  tailor,  and  O.  P.,  of  the 

village  of ,  grocer,  undertake? 

that  if  the  said  attachment  be  dis- 
charged, we  will,  on  demand,  pay  to 
the  plaintiff  the  amount  of  judgment 
that  may  be  recovered  against  the  de- 
fendant T.  Z.  in  this  action,  not  ex- 
ceeding    dollars. 

(Signatures.) 

In  the  presence  of  (witness). 

2  Abb.  Forms  324. 

E.  Order   Vacating   Warrant   of  A^ 

iachment. 

On  the  annexed  notice  of  motion 
(and  the  affidavits  of  M.  N.  and  Y.  Z.), 
and  on  motion  of  Q.  B.  for  defendant 
(after  *hearing  S.  T.  for  plaintifT): 

Ordered,  *  that  the  attachment 
granted  by  me  against  the  property  of 

the  above  named  Y.  Z.,  on  the 

day  of ,  18—,  be  set  aside,  and 

the  sureties  given  in  said  undertaking 
exonerated  (or  be  discharged);  and 
that  any  and  all  proceeds  of  sales  and 
moneys  by  said  sheriff  collected,  and 
all  the  property  attached  remaining  in 
his  hands,  be  delivered  and  paid  by  him 
to  the  defendant  or  his  agent,  and  re- 
leased from  the  attachment.  2  Abb. 
Forms  324. 

F.  Order  Discharging  Attachment  on 

Security. 

The  defendant  having  appeared  in 
this  action,  and  having  given  sufficient 
security  for  the  plaintiff's  demand: 

Ordered  (continue  as  in  preceding 
form  from  the  *).     2  Abb.  Forms  325. 

JX.    Claims  by  Third  Persona 

A.    Affidavit  of  Claim  hy  Third  Per- 
son in  Attachment, 
State  of  Florida,  Hamilton  county. 

Before  me  personally  came  O.  W. 
Smith,  one  of  the  firm  of  C.  W.  Smith 
&  Co.,  who  being  duly  sworn,  says  the 
following  property,  to- wit:  the  stock  of 
goods  in  what  is  known  as  the  Claridy 
House,  in  the  town  of  Jasper,  in  said 
county,     attached     by     Sam.     Altman, 


sheriff   of   said    county,   by   virtue    of 

of    attachment    in    favor    of 

John  P.  Bichardson  against  W.  H. 
Simpson,  belongs  to  them,  said  de- 
ponents. C.  W.  Smith. 

Sworn  to  and  subscribed  before  me 
this  September  18,  1884. 

D.  B.  Johnson,  justice  of  peace. 

Bichardson  v.  Smith,  21  Fla.  336. 

B.  Notice  of  Claim  hy   Third  Per- 

son. • 

Now,  therefore,  in  accordance  with 
the  statute  in  such  case  made  and  pro- 
vided, you  are  hereby  notified  that  the 
property  attached  by  said  Henry 
Whelpley  on  the  writ  aforesaid,  is 
claimed  by  us,  the  owners  of  said  ves- 
sel, by  virtue  of  the  pledge  and  lien 
aforesaid,  and  the  amount  due  us  there- 
on is  as  follows,  to- wit:  (items  of 
claim). 

And  we  hereby  demand  of  you,  that 
within  forty-eight  hours  after  you  re- 
ceive this  written  notice,  you  discharge 
our  claims  as  aforesaid,  by  paying  the 
true  amount  thereon,  to-wit,  said  sum 
of  five  hundred  and  three  dollars  and 
seventy-nine  cents,  or  restore  said 
property. 

Dated  at  Eastport  this  eighth  day 
of  April,  eighteen  hundred  and  ninety. 

By  W.  L.  Putnam, 

Attorney  for  the  owners  of  the 
schooner,  Qeorge  P.  Trigg. 

Holmes  V.  Balcom,  84  Me.  226,  24 
Atl.   821. 

C.  Claim  Bond  hy  Third  Person  in 

Attachment. 
The  ''claim  bond,"  bearing  date  as 
above,  after  stating  the  above  county 
•  and  state,  proceeds:  ''Know  all,  etc., 
.  .  .  that  we,  C.  W.  Smith  and  N.  M. 
Smith,  doing  business  under  the  firm 
name  of  C.  W.  Smith  &  Co.,  E.  C. 
Home,  J.  H.  Ancrum,  are  held  and 
firmly  bound  unto  John  P.  Bichardson 
in  the  sum  of  $310.  .  .  .  The  condi- 
tion is  such  that,  whereas  Sam  Altman, 
sheriff  in  and  for  said  county,  has  at- 
tached the  following  property,"  at?- 
8cribing.it  as  in  the  affidavit,  "by 
virtue  of  attachment  in  favor  of  John 
P.  Bichardson  against  William  H. 
Simpson,  and  the  above  bounden  C.  W. 
Smith  &  Co.,  having  interposed  a  claim 
to  said  property,"  and  concludes  with 
the  condition  prescribed  by  the  stat- 
ute. The  bond  is  signed  "C.  W.  Smith 
&  Co.,"  "E.  C.  Horne,"  "J.  H.  An- 
crum," and  there  is  a  (seal)  after 
each  signature.  Bichardson  V,  Smithy 
21  Fla.  336. 
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ATT0BNET8. 

I.    Action  liy  AttomeyB^  139 

A.  Declaration   for   Costs   and   Fees, 

139 

B.  Complaint  far  Services  and  Dis- 

hursements,  140 
H.    AeUanB  Against  Attorneys,  140 

A.  Declaration  Against  Attorney  for 

Negligence,  140 

B.  Complaints  for  Negligence,  141 

1.  In  Prosecution,  141 

2.  In  Defense,  142 

3.  In  Examining  Title,  142 

TTT     Affidavit  for  Order  To  Prodnce 
Authority,  142 

IV.  Order  To  Prodnce  Anthoilty,  142 

V.  Affldayit  of  Authority,  142 

VX.    Order  Where  Charged  With  Mal- 
practice, 142 

CBOSS-REFEEENCES: 
Affidavit  of  Merits  and  Defense: 

Affidavit  of  Merits  by  Counsel. 
Bankedptcy: 

Proof  of  Debt  by  Agent  or  Attor- 
ney. 
Jttdoments: 

Warrant    of   Attorney    To     Confess 

Judgment  After  Suit  Brought; 
Warrant    of    Attorney     To     Confess 
Judgment  (Without  Suit). 
Substitution  op  Attorney: 

Order   of   Substitution   of   Attorney; 
Consent  to  Substitution  of  Another 

Attorney; 
Notice  of  Substitution  of  Attorney. 
Verification: 

Verification  by  Attorney,  When  Par- 
ty Is  Not  Within  the  County; 
Verification  by  Agent  or    Attorney, 
Where   Material    Allegations    Are 
Within  His  Personal    Knowledge;. 
Verification  by  Agent    or    Attorney, 
Where     Action     or      Defense      Is 
Founded    on    Written    Instrument 
for  Payment  of  Money  Only,  Which 
Is  in  His  Possession^ 
Verification  by  Attorney,  Where  Ab- 
sent Defendant  Is  Corporation. 

I.    Actioii  by  Attorneys. 

A.  Declaration  by  Attorney  for  Costs 
and  Fees, 

Tot  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on  the  — — —  day 
of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  (forty-six), 
at  (New  York),  to-wit,  at  the  (city 
and  in  the)  county  of  (New  York) 
aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (five  hundred) 
dollars,  lawful    mpiiejr  pf  tlie  United 


States  of  Ameriea,  for  the  work  and 
labor,  care,  diligence  and  attendance 
of  the  said  plaintiff,  by  him  the  said 
plaintiff  before  that  time  done,  per- 
formed and  bestowed,  as  the  attorney 
(and  solicitor)  of  and  for  the  said  de« 
fendant,  and  upon  his  retainer,  in  and 
about  the  prosecuting,  defending  and 
soliciting  of  divers  causes,  suits  and 
business  for  the  said  defendant,  and 
for  certain  fees  due,  and  of  right  pay- 
able to  the  said  plaintiff  in  respect 
thereof.  (Also  for  other  work  and 
labor,  eare,  diligence  and  attendance 
of  the  said  plaintiff,  by  him  the  said 
plaintiff  before  that  time  done,  per- 
formed and  bestowed  in  and  about  the 
drawing,  copying  and  engrossing  of 
divers  conveyances,  deeds  and  writing 
for  the  said  defendant,  and  in  *and 
about  other  the  business  of  the  said 
defendant,  and  for  the  said  defendant, 
and  at  his  special  instance  and  request. 
And  also  for  divers  journeys,  and  other 
attendances  by  the  said  plaintiff  before 
then  made,  performed  and  given  in  and 
about  the  said  business  and  other  the 
business  of  the  said  defendant,  and  at 
his  like  special  instance  and  request). 
And  being  so  indebted,  he  the  said 
defendant  in  consideration  thereof, 
afterwards,  to-wit,  on  the  day  and  year 
last  aforesaid,  at  the  place  aforesaid, 
undertook  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay 
him  the  said  last  mentioned  sum  of 
money,  when  he  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  afterwards,  to-wit, 
on  the  same  day  and  year  (last  afore- 
said), and  at  the  place  aforesaid,  in 
considoiration  that  the  said  plaintiff 
had,  before  that  time,  at  the  like  spe- 
cial instance  and  reauest  of  the  said 
defendant,  done,  performed,  bestowed, 
and  given  other  his  work  and  labor, 
care,  diligence  and  attendance,  as  the 
attorney  (and  solicitor)  of  and  for  the 
said  defendant,  and  upon  his  retainer, 
in  and  about  the  prosecuting,  defend- 
ing and  soliciting  of  divers  other 
causes,  suits  and  business  for  the  said 
defendant  (and  had  also,  at  the  like 
special  instance  and  request  of  the  said 
defendant,  before  that  time  done,  per- 
formed and  bestowed,  other  his  work 
and  labor,  care,  diligence  and  attend- 
ance, in  and  about  the  drawing,  copy- 
ing and  engrossing  of  divers  other  con- 
veyances, deeds  and  writings,  for  the 
said  defendant,  and  in  and  about  other 
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the  business  of  the  said  defendant,  and 
for  the  said  defendant;  and  had  also, 
at  the  like  special  instance  and  request 
of  the  said  defendant,  before  that  time 
made,  performed  and  given,  divers 
other  journeys  and  attendances  in  and 
about  other  the  business  of  the  said 
defendant,  and  for  the  said  defendant) ; 
the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  to  him  so  much  money 
as  he  therefore  reasonably  deserved  to 
have  of  the  said  defendant,  when  ho 
the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said 
plaintiff  avers  that  he  therefore  reason- 
ably deserved  to  have  of  the  said  de- 
fendant the  further  sum  of  (five  hun- 
dred) dollars,  of  like  lawful  money,  to- 
wit,  at  the  place  aforesaid;  whereof 
the  said  defendant,  afterwards,  to-wit, 
on  the  day,  year  last  aforesaid,  there 
had  notice.  (Add  a  count  for  work 
and  labor  generally,  and  all  common 
counts.) 

Nevertheless^   etc     Burr.   App.    246, 
§505a. 

B.    Complaint  hy  Attorney  for  Serv- 
ices and  JDishursements. 

L     That  the  defendant  is  indebted 

to  the  plaintiff  in  the  sum  of , 

upon  an  account  for  the  services  of  the 
plaintiff  as  the  attorney  for  the  defend- 
ant, rendered  upon  his  retainer,  be- 
tween  the   r  day   of  

and  the day  of  ,  in 

prosecuting  and  defending  certain 
suits;  and  for  like  services,  at  his  re- 
quest, in  drawing,  copying,  and  en- 
grossing various  instruments  in  writing, 
and  in  counseling  and  advising  him, 
tho  defendant,  and  for  divers  journeys 
and  other  attendances  in  and  about  the 
business  of  said  defendant  (according 
to  the  facts),  at  his  request;  and  for 
money  paid  out  and  expended  by  this 
plaintiff  for  the  defendant,  at  his  re- 
quest, in  and  about  said  suits  and  busi- 
ness, which  sum  became  due  and  pay- 
able, from  the  defendant  to  the  plain- 
tiff, on  the  — ^— ^  day  of  , 
18-. 

n.     That  on   said  day   (or  on  the 
day  of  ,    18 — ,    at 


)    payment   of  the   same  was 

duly  demanded  from  the  defendant  by 
this  plaintiff,  but  no  part  thereof  has 
been  paid  (except  the  sum  of,  etc.).  1 
Abb.  Forms  204. 

Note. — Complaint  should   allege  that 
the  plaintiff  is  a  duly  and    regularly 


licensed  attorney  practicing  in  the  jur* 
isdiction. 

XL    Actions  Against  Attoxneysi 
A.    Declaration  in  Case  Against  AP 

tomey  for  Negligence, 
For  that  whereas,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  as  herein- 
after next  mentioned,  the  said  plaintiff, 
at  the  special  instance  and  request  of 
the  said  defendant,  had  retained  and 
employed  the  said  defendant  as  an  at- 
torney of  the  'supreme  court  of  judica- 
ture of  the  people  of  the  state  of  New 
York,  to  prosecute  and  conduct  a  cer- 
tain action  of  (trover)  in  the  same 
court,  by  and  at  the  suit  of  the  said 
plaintiff  against  one  £.  F.,  for  (taking 
away  and  converting  to  his  own  use 
certain  goods  and  chattels  claimed  by 
him,  the  said  plaintiff,  to  be  his  own 
proper  goods  and  chattels),  for  certain 
reasonable  fees  and  reward,  to  be  there- 
for paid  by  the  said  plaintiff  to  the 
said  defendant;  and  the  said  defendant 
then  and  there  accepted  and  entered 
upon  such  retainer  and  employment,  to- 
wit,  at,  etc.  (venue);  and  thereupon, 
it  then  and  there  became,  and  was,  the 
duty  of  the  said  defendant  to  prosecute 
and  conduct  the  said  action  in  a  proper, 
skilful  and  diligent  manner.  Yet  the 
said  defendant,  not  regarding  such  his 
duty,  or  his  said  retainer  and  employ- 
ment, but  contriving  and  intending  to 
injure  and  aggrieve  tho  said  plaintiff 
in  this  behalf,  did  not  nor  would  prose- 
cute or  conduct  the  said  action  in  a 
proper,  skilful  or  diligent  manner,  and 
on  the  contrary  thereof,  prosecuted  and 
conducted  the  same  action  to  trial  m 
so  improper,  unskilful  and  negligent  a 
manner  (in  not  having  a  certain  instru- 
ment before  then  prepared  by  the  said 
defendant,  and  purporting  to  be  a  sale 
and  assignment  of  the  said  goods  and 
chattels  by  the  said  E.  F.  to  the  said 
plaintiff,  so  that  the  same  might  have 
been  given  in  evidence  on  the  said 
trial  of  the  said  action),  that  the  said 
plaintiff,  by  the  said  neglect  and  de- 
fault of  the  said  defendant  in  that 
behalf,  was  (hindered  and  prevented 
from  giving  the  same  instrument  in 
evidence  upon  the  trial  of  the  said 
cause),  and  by  reason  thereof  was  aft- 
erwards, to-wit,  on,  etc.  (day  of  non- 
suit or  about  it),  at,  etc.  (venue),  com- 
pelled to  suffer  himself,  the  said  plain- 
tiff, to  be  nonsuited  in  the  said  action, 
whereby  he  the  said  plaintiff  was  not 
only  hindered  and  prevented  from  re- 
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eovering  liis  said  dam&ges  from  tlie  said 
£.  F.,  by  reason  of  (his  taking  away 
and  converting  the  said  goods  and  chat- 
tels) as  aforesaid,  but  hath  also  been 
forced  and  obliged  to  pay,  and  hath 
paid  to  the  said  £.  F.  a  large  sum  of 
money,  to-wlt,  the  snm  of  one  hundred 
dollars  for  his  costs  and  charges,  in 
about  his  defense  of  the  said  action, 
and  hath  also  paid  to  the  said  defend- 
ant another  large  sum  of  money,to-wit, 
the  snm  of  one  hundred  dollars  for  his 
costs  and  eharges  for  the  prosecution 
and  conduct  of  the  said  action,  to-wit, 
at,  etc.  (venue).  (Add  the  following 
general  count) : 

And  whereas  also,  before  and  at  the 
time  of  the  eommitting  of  the  griev- 
ances  by   the    said    defendant    herein- 
after mentioned,  the  said  plaintiff,  at 
the  special  instance  and  request  of  the 
said  defendant,  had  retained  and  em- 
ployed the  said  defendant  as  an  attor- 
ney of  the   said  court,  to  prosecute, 
conduct  and   manage  a  certain   action 
in  the  said  court,  by  and  at  the  suit 
of  the  said  plaintiff  against  one  £.  F., 
for  the  recovery  of  a  certain  sum  of 
money,  to-wit,  the  sum  of  one  thousand 
dollars    (state   a   sufficient   sum),   then 
alleged  and  claimed  by  the  said  plain- 
tiff to  be  due  and  owing  to  him  from 
the  said  E.  F.   (or  if  not  for  a  debt 
but  for  damages,  say:  ''for  the  recov- 
ery of  certain  damages  amounting,  to* 
wit,  to  the   sum  of  one  thousand  dol- 
lars" [state  enough]  'Hhen  and  there 
alleged  and  claimed  by  the  said  plain- 
tiff to  have  been  sustained  by  him,  by 
reason  of  certain  acts  and  wrongs,  be- 
fore then  done  and  committed  by  the 
said  E.  F.  to  the  said  plaintiff's  dan» 
age") I  for  fees  and  reward  to  be  paid 
to  the  said  defendant  in  that  behalf; 
and  the  said  defendant  then  accepted 
and  entered  upon  such  retainer  and  em- 
ployment,  to-wit,  at,  etc.  (venue).    And 
thereupon   it   then   and  there   became, 
and  was,  the  duty  of  the  said  defend- 
ant to  prosecute,  conduct  and  manage 
the  said   action  with  due   and  proper 
care,  skill  and  diligence.    Yet  the  said 
defendant,  not  regarding  such  his  duty, 
or  his  said   retainer  and  employment, 
bnt  contriving  and  intending  to  injure 
and  aggrieve  the  said  plaintiff  in  this 
behalf,  did   not,   nor  would  prosecute, 
conduct  or  manage  the  said  action  with 
dne  and  proper  care,  skill  and  diligence, 
and  on   the   contrary  thereof,     prose- 
cuted, conducted,  and  managed  the  said 
action  in  such  a  careless,  unskilful,  un- 


due and  improper  manner,  and  with 
such  want  of  due  and  proper  care,  skill 
and  diligence  in  that  behalf,  that  the 
said  action  afterwards,  to-wit,  on,  etc. 
(day  of  nonsuit  or  about  it),  to-wit, 
at,  etc.  (venue),  became,  and  was,  ren- 
dered whollv  abortive  and  of  no  avail, 
and  the  said  plaintiff  then  and  there 
was  forced  and  obliged  to  be,  and  he 
then  and  there  was  nonsuited  (or  if  a 
verdict  found  against  him  or  other- 
wise, state  the  fact  shortly  accord- 
ingly), whereby  the  said  plaintiff  was,' 
and  hath  been  hitherto,  not  only  hin- 
dered and  prevented  from  recovering 
his  said  debt  (or  damages),  from  the 
said  B,  F.,  but  is  likely  to  lose  the 
same,  and  also  hath  been  forced  and 
obliged  to  incur  and  pay,  and  hath  in- 
curred and  paid,  to  the  said  £.  F.  a 
large  sum  of  money,  to-wit,  the  sum 
of  five  hundred  dollars  (state  enough), 
for  his  costs  and  charges,  in  and  about 
his  defense  to  the  said  action,  and  hath 
also  incurred  the  loss  of  and  paid  to 
the  said  defendant  another  large  sum 
of  money,  to-wit,  the  sum  of  one  hun- 
dred dollars,  for  the  said  plaintiff's 
costs  and  charges,  in  and  about  the 
prosecuting  and  conducting  of  the  said 
action,  to-wit,  at,  etc.  (venue).  •  To 
the  damage,  etc.  Burr.  App.  316,  {585; 
2  Humph.  Prec.  804. 

B.    ComplainU  for  Negligence, 
1.    Complaint  Against  Attorney  for 
Negligence  in  Prosecution. 

I.  That  the  defendant  being  an  at- 
torney of  the  supreme  court  of  this 
state,  the   plaintiff  in    or    about    the 

month  of ,  18 — ,  retained  and 

employed  him  as  such,  for  a  compensa- 
tion to  be  paid  him  therefor,  to  prose- 
cute and  conduct  an  action  in  the 
court  on  behalf  of  this  plain- 
tiff against  one  M.  N.,  for  tke  recovery 
of  a  large  sum  of  money  due  from  him 
to  this  plaintiff,  and  the  defendant  un- 
dertook to  prosecute  said  action  in  a 
proper,  skilful  and  diligent  manner, 
as  the  attorney  of  the  plaintiff. 

n.  That  the  defendant  might,  in 
case  he  had  prosecuted  said  action  with 
due  diligence  and  skill,  have  obtained 
final  judgment  therein  for  this  plain- 
tiff    before     the     day     of 

,  18 — f  yet  he  did  not  do  so, 

but  so  negligently  and  unskilfully  con- 
ducted said  action  that  by  his  negli- 
gence, delay,  and  want  of  skill  he  did 

not  obtain  judgment  until  the 

day  of ,  18—,  and  that  mean- 
while said  M.  N.   had  become  insolv- 
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ent;  wherebj  the  plaintiff  was  hindered 
and  deprived  of  the  means  of  recover- 
ing said  sum  of  money,  to  his  damage 
doUlirs.    1  Abb.  Forms  359. 

2.  Complaint  Against  Attorney  for 

Negligent  Defense, 

I,  That  the  defendant  being  an  at- 
torney of  the  supreme  court  of  this 
state,   the   plaintiff,   in   the   month   of 

,  18 — J  at  ,  employed 

him  as  such,  for  a  compensation  to  be 
paid  him  therefor,  to  defend  on  behalf 
of  this  plaintiff  an  action  brought 
against  him  by  M.  N.,  then  pending  in 

the court  for  the  recovery  of 

a  large  sum  of  money  due  from  him  to 
this  plaintiff,  and  the  defendant  under- 
took to  defend  said  action  in  a  proper, 
skilful  and  diligent  manner,  as  the  at- 
torney of  the  plaintiff. 

II.  That  such  proceedings  were  had 
in  such  action,  that  it  became  the  duty 
of  the  defendant  as  the  attorney  of 
this  plaintiff  to  interpose  an  answer 
on  his  behalf  to  the  complaint  therein, 

on    or    about    the    day    of 

,  18 — ,  but  he  wholly  neglected 

80  to  do,  and  by  reason  thereof,  and 
through  his  neglect,  judgment  by  de- 
fault was  obtained  against  the  plain- 
tiff in  said  action,  and  by  reason  there- 
of this  plaintiff  was  compelled  to  pay 

to  the  said  M.  N. dollars,  the 

sum  so  recovered  by  him,  and  was  put 
to  costs  and  charges  in  his  endeavor 
to    defend    such   action,   amounting   to 

the  sum  of  dollars,  and  lost 

the  means  of  recovering  the  same  back 
from  said  M.  N.     1  Abb.  Forms  360. 

Note. — It  is  advisable  to  state  facts 
showing  that  the  plaintiff  had  a  mer- 
itorious  defense. 

3.  Complaint  Against  Attorney  for 

Negligence  in  Examining  Ti- 
tle. 

I.  That  at  a  time  hereafter  men- 
tioned, the  plaintiff  made  a  contract 
with  one  M.  N.  for  the  purchase  from 
him  of  certain  real  property  (very 
briefly  designate  the  premises)  for  the 
sum  of dollars,  which  prop- 
erty said  M.  N.  assumed  to  have  power 
to  convey  in  fee,  and  clear  of  all  in- 
cumbrances. 

n.      That    the    defendant    being   an 

attorney,  the  plaintiff  at  ,  in 

the  month  of ,  18— >  employed 

him  as  such  to  examine  the  title  of 
M.  N.  to  said  property,  and  to  ascer- 
tain if  the  title  were  good,  and  if  any 
incumbrances  existed  thereon,  and  to 
cause   and   procure    an    estate   therein 


in  fee  simple  and  clear  of  all  incum- 
brances, to  be  conveyed  to  the  plain- 
tiff; which  the  defendant  for  compen- 
sation to  be  paid  to  himt  undertook 
to  do. 

III.  That  the  defendant  did  not  so 
do,  but  negligently  and  unskilfully 
conducted  in  respect  to  such .  examina- 
tion, and  did  not  use  endeavors  to 
cause  or  procure  a  good  and  sufficient 
title  in  fee,  clear  of  incumbrances  to 
be  conveyed  to  the  plaintiff;  but  wrong- 
fully advised  and  induced  the  plaintiff 

to  pay  said  M.  N.  the  sum  of 

dollars,  being  said  purchase  money  of 
the  premises,  when  m  fact  said  M.  N. 
had  no  title  thereto  (or  when  said  prop- 
erty was   subject   to   incumbrances    to 

the  sum  o^ dollars,  as  follows: 

[specifying  them],  and  the  plaintiff, 
in  order  to  release  the  premises  from 
said  incumbrances,  was  compelled  to 
pay   the   holders   thereof   the   ttum    of 

dollars) ;  to  the  damage  of  the 

plaintiff    dollars.      1     Abb. 

Forms  360. 

IIL  Affidavit  for  Order  Requiring 
Plaintiff's  Attorney  To  Produce 
His  Authority  To  Sue  in  Eject- 
ment. 

C.  D.,  the  defendant  in  this  suit, 
being  duly  sworn,  deposes  and  says, 
that  he  has  not  been  served  with  proof, 
in  any  way,  of  the  authority  of  E.  F., 
whose  name  appears  in  the  declaration 
in  this  suit,  as  the  attorney  for  the 
plaintiff  therein,  to  use  the  name  of  the 
plaintiff  named  in  the  said  declaration. 
And  further  deponent  says  not.  Sworn, 
etc.     Burr.   App.   504,   §1017. 

IV.    Order  That  Plaintiff's  Attorney  In 
Ejectment  Produce  His  Author- 
ity. 
Ordered,  that  E.  F.,  esquire,  acting 
as   attorney    for   the    plaintiff   in   this 
cause,  produce  before  me,  at  my  office 

(or  "chambers")  in  the  ,  on 

the  — day  of  instant 

(or  *'next")>  ^^^  authority  for  com- 
mencing this  action  in  the  name  of  the 
plaintiff;  and  until  such  authority  be 
produced,  all  proceedings  on  the  part, 
or  in  the  name  of  the  said  plaintiff,  are 
hereby  stayed.    Dated,  etc. 

(Officer's  signature.) 
Burr.  App.  545,  §1076. 

y.  Affidavit  of  Plaintiff's  Attorney 
That  He  Is  Authorized. 

E.  F.,  attorney  for  the  plaintiff 
named  in  the  declaration  in  this  cause, 
being   duly   sworn,   deposes  and   says. 
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tluit  be  has  leeeiTed  (or  ''that  he  did, 

on  the  — —  day  of  ,  re- 

eeive")  from  the  said  A.  B.,  the  said 
plaintiff,  a  written  request  of  him  the 
said  plaintiff,  desiring  this  deponent  to 
eommenee  this  suit  (or  "a  written  rec- 
ognition of  this  deponent's  authority  to 
eommenee  this  suit"),  a  copy  whereof 
IS  hereto  annexed.  And  further  this 
deponent  says  not. 

B.  F. 
Sworn,  ete.     Burr.  App.  504^  §1018. 

VL  Order  Against  Attorney  Charged 
Vntt  Malpractice. 
E.  F.  having  been  charged  with  mis- 
conduct and  malpractice,  as  one  of  the 
attorneys  of  this  court,  it  is  ordered 
that  a  copy  of  the  charges  against  him, 
and  of  this  rule,  be  delivered  to  the  said 
Eh  F.,  and  that  he  answer  the  same 
at  the  next  special  term  of  this  court, 

on  the  first  Tuesday  of next 

Bnrr.  App.  581,  {1137a. 

AUDITA  QUEBEIJL 

Writ  of  Audita  Querela. 
The  people  of  the  state  of  New  York, 
to  our  justices  of  our  supreme  court 
of  judicature^  greeting: 
We  have  received  information  from 
the  grievous  complaint  of  A.  L.,  widow, 
administratrix  of  the  goods  and  chat* 
tels  which  were  of  B.  L.,  esquire,  de 
eeased,   that   whereas   (here   state   the 
judgment   or  execution  complained  of, 
and    the    circumstances     under    which 
judgment    was    rendered,    the    party's 
death,  ete.    And  he  the  said  B.  D.,  the 
plaintiff  named  in  the  said  judgment, 
proposes  and  threatens  to  sue  out   (or 
"has  wrongfully  sued  out")  execution 
«  against  her  the  said  A.,  of  the  (debt 
and)    damages  aforesaid,  although  the 
said    A.    (here   state  the    facts   which 
ought  to  prevent  or  set  aside  such  exe- 
cution,  etc.),   and   the   said  A.   ought 
of   ri^ht  to  be  discharged  thereof,  to 
the   grievous  damage  and  hardship  of 
her  the  said  A.,  and  against  the  law 
and  custom  of  our  said  state:     Where- 
upon the  said  A.  hath  besought  of  us 
a  fitting"  remedy,  to  be  provided  for  her 
by  us  in  this  behalf  s     We  being  un- 
willing that  the  said  A.  should  be  in 
any  wise  injured,  and  willing  that  what 
is  just  in  this  behalf  should  be  done, 
do  command  you,  that  having  heard  the 
complaint  of  the  said  A.,  and  having 
called  before  yon  the  parties  aforesaid, 
and  others  whom  you  shall  see  fit  to 
be  called  in  this  behalf,  and   having 


heard  their  reasons,  thereupon,  you 
cause  to  be  done  to  the  parties  afore- 
said full  and  speedy  justice,  as  of  right, 
and  accordinj^  to  the  law  and  custom 
of  our  said  state  shall  be  meet  to  be 
done. 

Witness,  etc.  (teste  in  nsual  form). 
T^.   F.,   attorney.  Clerks. 

Burr.  App.  509,  §1025;  Tates'  Forms 
602.     See  2  Saund.  137  L 

Note. — ^A  common-law  writ,  in  the 
nature  of  an  equitable  remedy,  directed 
to  a  court  of  law,  used  where  a  judg- 
ment which  had  been  obtained  by  fraud 
or  which  had  been  satisfied,  was  sought 
to  be  enforced.  It  was  the  beginning 
of  a  new  action.    Fitzh.  Nat.  Brev.  233. 

BAIL. — See  Becognizance. 
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D.  Order  Allowing  Account,  177 

Removal  of  Tmstee,  177 

A.  Petition,  111 

B.  Notice  of  Petition,  177 

C.  Order  for  Bemoval,  177 

D.  Order  for   Choice   of  New   Trus- 
tee, 178 

Certificate  by  Beferee  to  Jndge, 
178 
Discharge  of  Bankrupt^  178 

A.  Petition,  178 

B.  Specification   of   Growtds   of   Op- 

position, 179 
0.    Discharge,  179 

mm.    Composition,  179 

A.  Petition    for    Meeting    To    Con- 

sider, 179 

B.  Application  for  Confirmation,  180 

C.  Order  Confirming,  180 

D.  Order  of  Distribution,  181 

For   other   forms,    see    3    Standard 
Pboc.  923,  961,  986,  988. 


SUPREME  OOUBT  BULES. 

(Form  No.  1.) 
L    Petitions. 

A.    Debtor's  Petition  and  Schedules, 

To    the   honorable , 

judge  of  the  district  court  of  the 
United  States,  for  the  ,  dis- 
trict of  — : 

The  petition  of 
in  the  county  of 
and  state  of 


-,of > 

-,  and  district 
(state 


occupation),   respectfully   represents: 

That  he  has  had  his  principal  place 
of  business  (or  has  resided,  or  has  had 
his  domicil)  for  the  greater  portion  of 
six  months  next  immediately  preceding 

the  filing  of  this  petition  at  , 

within  said  judicial  district;  that  he 
owes  debts  which  he  is  unable  to  pay 
in  full;  that  he  is  willing  to  surrender 
all  his  property  for  the  benefit  of  his 
creditors  except  such  as  is  exempt  by 
law,  and  desires  to  obtain  the  benefit 
of  the  acts  of  congress  relating  to 
bankruptcy. 

That  the  schedule  hereto  annexed, 
marked  A,  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true 
statement  of  all  his  debts,  and  (so  far 
as  it  is  possible  to  ascertain)  the  names 
and  places  of  residence  of  his  creditors, 
and  such  further  statements  concern- 
ing said  debts  as  are  required  by  the 
provisions  of  said  acts. 

That  the  schedule  hereto  annexed, 
marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurata  in- 
ventory of  all  his  property,  both  real 
and  personal,  and  such  further  state- 
ments concerning  said  property  as  are 
required  by  the  provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that 
he  may  be  adjudged  by  the  court  to  be 
a  bankrupt  within  the  purview  of  said 

8>CbB.  ^^^^^^~*~"^"   """""""^^^""■^. 


-,  attorney. 


United  States  of  America,  district  of 

I, ,  the  petitioning 

debtor  mentioned  and  described  in  the 
foregoing  petition,  do  hereby  make  sol- 
emn oath  that  the  statements  contained 
therein  are  true  according  to  the  best 
of  my  knowledge,  information  and  be- 
Uef. 

^  petitioner. 

Subscribed  and  sworn  to  before  me 
this  — ^—  day  of  .  A.  D. 


(official  character). 


Bee  "How  To  Use  This  Volmne,'*  Introduction,  page  ▼. 
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SCHBDULS  B.   (6) 

Books,  Papers,  Deeds,  and  Writings  Belating  to  Bankrupt's  Business  and  Estate, 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating 
to  my  trade,  business,  dealings,  estate,  and  eiiects,  or  any  part  thereof,  whieh, 
at  the  date  of  this  petition,  are  in  my  possession  or  tinder  my  custody  and  con- 
trol, or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me,  or 
for  my  use,  benefit,  or  advantage;  and  also  of  all  others  which  have  been 
heretofore,  at  any  time,  in  my  possession,  or  under  my  custody  or  control, 
and  whieh  are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth^ 
with  the  reason  for  their  custody  of  the  same. 


Books. 


Papers. 


-,  petitioner. 


Oath  To  Schkduu  B» 


United  States  of  America,  district  of 


88.: 


On  this 


day  of 


-,A.  D.  18 — ',  before  me  personally  came 


— —  ,  the  person  mentioned  in  and  who  subscribed  to  the  foregoing 

Mhedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the  said  schedule 
to  be  a  statement  of  all  his  estate,  both  real  and  personal^  in  aeeordance  with 
the  acts  of  eongress  relating  to  bankruptcy. 


(official  character). 
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(FOBM  No.  2.) 

Bk    Fartnenhip  Petition, 

To  the   honorable 


J  me   iioii«r»uitj    -  f 

judge  of  the  district  eonrt  of  the 
United  States  for  the  — —  dis- 
trict of : 


The  petition    of 


f 


respectfully  represents: 

That  yonr  petitioners  and  -■    ' 
■               have  been  partners  under  the 
firm  name  of  ■  — f  hav- 

ing their  principal  place  of  business 

J  in   the  county  of  

and  district  and  state  of 

the  greater  portion  of  the  six  months 
next  immediately  preceding  the  filing 
of  tliis  petition;  that  the  said  partners 
owe  debts  which  they  are  unable  to 
pay  in  full;  that  your  petitioners  are 
willing  to  surrender  all  their  property 
for  the  benefit  of  their  creditors,  ex- 
cept such  as  is  exempt  by  law,  and  de- 
sire to  obtain  the  benefit  of  the  acts 
of  congress  relating  to  bankruptcy. 

That   the    schedule    hereto   annexed, 

marked   A,    and   verified   by 

oath,  contains  a  full  and  true  statement 
of  all  the  debts  of  said  partners,  and, 
as  far  as  possible,  the  names  and  places 
of  residence  of  their  creditors,  and 
saeh  further  statements  concerning 
said  debts  as  are  required  by  the  pro- 
risions  of  said  acta. 

That   the   schedule    hereto    annexed, 

marked  B,  verified  by  oath, 

contains  an  accurate  inventory  of  all 
the  property,  real  and  personal,  of  said 
partners,  and  such  further  statements 
concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

And   said    further    states 

that  the  schedule  hereto  annexed, 
marked  C,  verified  by  his  oath,  eon- 
tains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  fur- 
ther statements  concerning  said  debts 
as  are  required  by  the  provisions  of 
said  acts;  and  that  the  schedule  hereto 
annexed,  marked  D,  verified  by  his 
oath,  contains  an  accurate  inventory  of 
all  his  individual  property,  real  and 
personal,  and  such  further  statements 
concerning  said  property  as  are  re- 
qaired  by  the  provisions  of  said  acts. 

And  said further 

states  that  the  schedule  •  hereto  an- 
nexed, marked  £,  verified  by  his  oath, 
contains  a  full  and  true  statement  of 


all  his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further 
statements  concerning  said  debts  as 
are  required  by  the  provisions  of  said 
acts;  and  that  the  schedule  hereto  an- 
nexed, marked  F,  verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  further  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

And  said further 

states  that  the  schedule  hereto  an- 
:ed,  marked  G,  verified  by  his  oath, 
taidta^a  full  and  true  statement  of 
hMMmjuAual  debts,  and,  as  far  as 
possiDle^iJ^yAunes  and  places  of  resi- 
dence of  UnvffiljfeSjfl,  and  such  further 
statements  coMw^k  said  debts  as 
are  required  by  tlKlbrovisions  of  said 
acts;  and  that  the  schedule  hereto  an- 
nexed, marked  H,  verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  further  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

And  said further 

states  that  the  schedule  hereto  an- 
nexed, marked  J,  verified  by  his  oath, 
contains  a  full  and  true  statement  of 
all  his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi' 
dence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as 
are  required  by  the  provisions  of  said 
acts,  and  that  the  schedule  hereto  an- 
nexed^ marked  K,. verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  further  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that 
the  said  firm  may  be  adjudged  by  a 
decree  of  the  court  to  be  bankrupts 
within  the  purview  of  said  acts. 


Petitioners. 


-,  attorney. 


,    the    petitioning 

debtors  mentioned  and  described  in 
the  foregoing  petition,  do  hereby  make 
solemn  oath  that  the  statements  con- 
tained  therein   are   true   according   to 

VoLnC 


158 


BANKRUPTCY  PROCEEDINGS 


the  best  of  their  knowledge,  informa- 
tion and  belief. 


Petitioners. 

Subscribed  and  sworn  to  before  me 

this  day  of  ,  A.  D. 

18—. 


(official  character). 

(Schedules  to  be  annexed  correspond- 
ing with  schedules  under  Form  No.  1.) 

(Form  No.  3.) 
0.    Creditors'  Petition. 
To    the    honorable 


congress  relating  to  bankruptcy,  and 
that  he  may  be  adjudged  by  the  court 
to  be  a  bankrupt  within  the  purview 
of  said  acts. 


Petitioners. 
-,  attorney. 


United  States  of  America,  district   of 
i  ss,: 


judge  of  the  district  court  of  the 
United  States  for  the  ——— dis- 
trict of : 


The   petition    of 
of ^  and  — 


and 


.,  of 
.  of 


,  respectfully  shows: 

That .  of 


has  for  the  greater  portion  of  six 
months  next  preceding  the  date  of  fil- 
ing this  petition,  had  his  principal  place 
of    business    (or    resided,   or    had     his 

domicil)  at  ,  in  the  county  of 

and  state  and  district  afore- 
said, and  owes  debts  to  the  amonut 
of  $1,000. 

That  your  petitioners  are  creditors 
of  said ,  having  prov- 
able claims  amounting  in  the  aggregate 
in  excess  of  securities  held  by  them,  to 
the  sum  of  $500.  That  the  nature  and 
amount  of  your  petitioners'  claims  are 
as  follows: 


being  three  of  the 


petitioners  above  named,  do  hereby 
make  solemn  oath  that  the  statements 
contained  in  the  foregoing  petition, 
subscribed  by  them,  are  true. 

Before  me,  ■     ..  thia 


day  of 


-,  18^—. 


(official  character). 

(Schedules  to  be  annexed  correspond* 
ing  with  schedules  under  Form  No.  1.) 

'  (FORic  No.  4.) 

D.    Order  To  Show  Cause  Upon  Debt- 
or's Petition, 

In    the    district   court   of   the  United 
States  for  the  -'   district  of 


And  your  petitioners  further  repre 

sent  that  said is  in 

solvent,  and  that  within  four  months 
next  preceding  the  date  of  this  peti- 
tion the  said com- 
mitted an  act  of  bankruptcy,  in  that 
he  did  heretofore,  to-wit,  on  the 
day  of ,  


Wiherefore  your  petitioners  pray  that 
service  of  this  petition,  with  a  sub- 
poena, may  be  made  upon  __ 
>  as  provided  in  the  acts  of 


In  Bankruptcy. 


Upon   consideration   of  the   petition 

of that    

be  declared  a  bankrupt,  it  is 


ordered  that  the  said 

do  appear  at  this  court,  as  a  court  of 

bankruptcy^  to  be  holden  at  ^ 

in  the  district  aforesaid,  on  the 

day  of  f  at  o'clock 

in  the  — —  noon,  and  show  cause, 
if  any  there  be,  why  the  prayer  of  said 
petition  should  not  be  granted;  and 

It  is  further  ordered  that  a  copy  of 
said  petition,  together  with  a  writ  of 
subpoena,  be  served  on  said  ■ 

,  by  delivering  the  same  to  him 

personally  or  by  leaving  the  same  at 
his  last  usual  place  of  abode  in  said 
district,  at  *least  five  days  before  the 
day  aforesaid. 

Witness     the     honorable  ■ 
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>  jndge  of  the  said  court,  and 

J  in  said 

day     of 


the  seal  thereof,  at 
diatriet,     on     the 

,  A.  D.  18- 

(Seal  of  the  court.) 


clerk. 


(FoBM  No.  5.) 

n.    Bah909BM  to  Allogod  Baakxnpt 

United  States  of  America 

trict  of .     To  


dis* 
.  in 


district,  greeting: 


Tot  certain  causes  offered  before  the 
district  court  of  the  United  States  of 
America  within  and  for  the  — — ^— 
district   of  ,   as  a    court    ol 

bankruptcy,  we  command  and  strictly 
enjoin  yon,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse, 
that  you  personally  appear  before  our 
said  district  court  to  be  holden  at 
,    in    said    district,     on     the 

day  of ,  A.  D.  18^—, 

— ^—  to  answer,  to  a  peti- 
tion flled  by ,  in  our 

said  court,  praying  that  yon  may  be 
adjudged  a  bankrupt;  and  to  do  fur- 
ther and  receive  that  which  our  said 
diatrict  court  shall  consider  in  this  be- 
half. And  this  you  are  in  no  wise  to 
omit,  under  the  pains  and  penalties  of 
what  may  befall  thereon. 

Witness     the     honorable 


day  of 


•,  judge  of  said  court,  and  the 
thereof,  at ,  this 


(fiieal  of  the  court.) 


-,  A.  D.  18^—. 


clerk. 


ent,  and  avers  that  he  should  not  be 
declared  bankrupt  for  any  cause  in 
said  petition  alleged;  and  this  he  prays 
may  be  inquired  of  by  the  court  (or, 
he  demands  that  the  same  may  be  in- 
quired of  by  a  jury). 

Subscribed  and  sworn  to  before  me 

this  day  of  ,  A.  D. 

II 


(official  character). 


(Form  No.  7.) 
IV.    Qrdn  for  Jury  TilaL 

In    the   district   court   of   the   United 
States  for  the  district  of 


In  the  matter  of 


1 


In  Bankruptcy. 


At 


,  in  said  district,  on  the 

day  of  ,  18 . 

Upon  the  demand  in  writing  filed  by 

.  alleged    to    be    a 


(FoBic  No.  6.) 

m.    Xkniil  of  Bankruptcy. 

In   the   district   court   of   the   United 
SUtes  for  the  district  of 


bankrupt,  that  the  fact  of  the  com- 
mission by  him  of  an  act  of  bankrupt- 
cy, and  the  fact  of  his  insolvency  may 
be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury. 

(Seal  of  the  court.) 

■,  clerk. 


(FoBic  No.  8.) 

V.    Special  Warrant  to  Manbal. 

In    the    district    court    of   the   United 
States  for   the district  of 


In  the  matter  of 


In  Bankruptcy. 


In  the  matter  of 


In  Bankruptcy. 


At 


,  in  said  district,  on  the 

— — ^  day  of ,  A.  D.  18 

And  now  the  said 

appears,  and  denies  that  he  has  com* 
mitted  the  act  of  bankruptcy  set  forth 
ia  nid  petition,  or  that  h»  ia  inaolv- 


To  the  marshal  of  said  district  or  to 
either  of  his  deputies,  greeting: 
Whereas  a  petition  for  adjudication 
of  bankruptcy  was,  on    the  • 

day  of  ,  A.  D.  18 ,  filed 

against ,  of  the  coun» 

ty  of  and  state  of  ^ 

in   said  district,  and  said  petition  is 
still  pending;  and  whereas  ft  satisfac- 
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torily   appears  that  said has 

committed  an  act  of  bankruptcy  (ot 
has  neglected  or  is  neglecting,  or  is 
about  to  so  neglect  his  property  that 
it  has  thereby  deteriorated  or  is  there- 
by deteriorating  or  is  about  thereby 
to  deteriorate  in  value),  you  are  there- 
fore authorized  and  required  to  seize 
and  take  possession  of  all  the  estate, 

real .  and  personal^    of    said    

'• f  and  of  all  his  deeds,  books 

of  account,  and  papers,  and  to  hold  and 
keep   the   same   safely   subject   to   the 
further  order  of  the  court. 
Witness      the      honorable     — — — — 

— ; ,  judge  6f  the  saJd  court,  and 

the  seal  thereof,  at  y,  in  said 


(Form  No.  9.) 

VI.    Bonds. 

A.    Band  of  Petitioning  Creditor, 

Know  all   men   by    these    presents: 
that   we,  — —  —  ,   as   prin- 


district,  on  the 
A.  D.  189—. 
(Seal  of  court.) 


of 


-^  clerk. 


Betubn  bt  Marshal  Thsbeon. 

By  yirtue  of  the  within  warrant,  1 
have  taken  possession  of  the  estate  of 
the   within-named    — ^—  , 

and  of  all  his  deeds,  books  of  ac- 
count, and  papers  which  have  come  to 
my  knowledge. 

,  marshal  (or  deputy  mar- 
shal). 

Fees  and  Expenses, 


1.  Service  of  warrant    

2.'  Necessary  travel,  at  the 
rate  of  six  cents  a  mile 
each  way    i 

3.  Actual  expenses  in  custody 

of    property    and    other 

services  as  follows 


(Heire  state  the  particulars.) 


I 


shal). 
District  of 


-,   marshal    (or   deputy   mar- 


-,  A.  D.  18- 


Personally   appeared   before   me   the 

said ,  and  made  oath 

that  the  above  expenses  returned  by 
him  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reason- 
able. 

,  referee  in  bankruptcy. 


cipal,     and     - 

sureties,  are  held  and  firmly  bound  unto 
■  ,  in  the  full  and  just 

sum  of  — —  dMlars,  to  be  paid 
to  the  said  ■  ■,  execu- 

tors, administrators,  or  assigns,  to  which 
payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  sever- 
ally^ by  these  presents. 

Signed  and  sealed  this  — —  day 
of  ,  A.  D.  189—. 

The  condition,  of  this  obligation  ii 
such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district 
court  of  the  United  States  for  the 
district   of ' —   against 


the  said 


-,  and  the  said 


has  applied  to  that  court  for  a  war- 
rant to  the  marshal  of  said  district 
directing   him    to    seize    and    hold   the 

property  of    said    — , 

subject  to  the  further  orders  of  said 
district  court. 

Now,  therefore,  if  such  a  warrant 
shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said 

shall     indemnify     the     said 


for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  ob- 
tained, then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full 
force  and  virtue. 
Sealed  and  delivered  •  in  presence  of 


Approved     this 


(Seal). 
(Seal). 
(Seal), 
day     of 


>  A.  D.  189—. 

■ ,  district  judge. 


(Form  No.  10.) 

B.    Bond  to  Marshal, 

Know  all  men  by  these  presents: 
That  we,  — ^— ^  as  princi- 
pal, and y  as  sureties, 

are  held  and  firmly  bound  unto 

f  marshal  of  the  United  States 

for  the  district  of  , 

in  the  full  and  just  sum  of  -»— — 
dollars^. to  be  paid  to  the  said 


-,  his  execatoia,  admipstrators^ 
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w  assigns^  to  wMeh.  ipayment,  'well 
and  tralj  to  be  made,  we  bind  our^ 
selves,  our  heirs,  executors,  and  admin- 
istrators, joistly  and  severally,  by  these 
presents.  . 

Signed  and  sealed  this  — — -^—  day 
of — ,  A.  D.  18»— . 

The  eondition  of  this  obligation  is 
sneh  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district 
court  of  the   United   States    for    the ; 

r—  .district  of  ,  against 

the  said  ,   and   the 

said  court  has  issued  a  warrant  to  the 
marshal  of  the  United  States  for  said 
district,  directing  him  to  seisseand-hold 

property  of  the  said ,' 

subject  to  the  further  order  of  the 
court,  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and 
the  said  district  court  upon  a  petition! 
of  said  — — —  — __  has  ordered 
the  said  property  to  be  released  to 
him. 

Now,  therefore,  if  the  said  property 
shall  be  released  accordingly  to  the 
said ,  and  the  said 


At 


i^if! 


^-r— >   in  vaaid  %  district,    on 
day    Q^^--^'i  X"^ 


iy. 


18 ,  befpfe  the  MApffll^liB^  j-'  t      f 


triot  of 


judge   of   the 


•  I. 


*1' 


/.I 


ti. 


This  oause  came  on  to  be  heard  at 
f  in  said  court,  upon  the  peti- 
tion of rz. that  — — - 

be:  adjudged  ^  bahkrupt  with- 


^    being   adjudged   a 

bankrupt,  shall  turn  over  said  property 
or  pay  the  value  thereof  in  money  to 
the  trustee,  then  the  above  obligation 
to  be  void;  otherwise  to  remain  in 
fall  force  and  virtue. 

Sealed  and  delivered  in  the  presence 
of: 


Approved     this 


A.  D.  189—. 


(Seal). 
(Seal). 
(Seal), 
day     of 


district  judge. 


(FbBM   No.   11.) 

vn.    Ailndlcatlon. 

A.    Adjudication  That  Debtor  1$  Not 
Bankrupt. 

In   the   district    court    of   the   United 
States  for  the district  ol 


In  the  matter  of 


In  Bankruptcy. 


ia  the  tfr^t  intent  and  meanins  o%  tkf 
acts  of  congress  relating;  to  Baxikrupicy, 
and  (here  state  the  proceedings, Whether 
there  was  no  opposition,' or,  if  opposed^ 
state  what  proceedings  weire  had).  '^ 

And '  thereupon,  and  upon  cdnsidera- 
tion  of  the  proofsf  in  said  eaase  (and 

the  arguments  of  <  counsel  ther^oiM  i' 
any),  it  was  found  that  the  facts  set 
forth  in  taid  petition  were  not  proved; 
and  it  is  therefore!  adjudged  that  said 
j  was-  not   a    bank- 


rupt,  and   that   sa|^d   petition  bo 
missed,  with  costs.  ,  . , .  . 


Witness     the     honorable 


,  judge  of  said  court,^  and.ths 
seal  thereof,  at' — ■      ■«  ■,  in  said^jdia- 


trict,  on  the 
A.  D.  18- 


day  of 


(Seal  of  court.) 


clerk.': 


(FOEM   No.  12.)'  . 

B.    Adjudication  of  Bankruptcy, 

In    the    district    court    of    the    United 
States   for  the *  district   of 


In  the  matter  of 


Bankrupt. 


, .  t 


In  Bankruptcy; 


ft 


At 


,  in  said  district,  on  the 

day  of ,  A.  D.  18 , 


before   the   honorable 


judge 


of  said  court  in  bankruptcy,  the  peti- 
tion of ' '• —  that 


11 


be  adjudged  a  bankrupt,  with- 
in the  true  intent  and  meaning  of  the 
acts  of  congress  relating  to  bankruptcy, 
having  been  heard  and  duly  eonsideted, 

the  said  is  hereby 

declared   and   adjudged    bankrupt    ac- 
cordingly. 

Witness     the      honorable      ;- 

Yd.  IX 
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■  -v  judge  of  laid  eourt,  and  the 
Beal  thereof y  at  — .— — ,  in  said  dis- 
trict, on  the day  of , 

A.  D.  18 

{Seal  of  the  eourt.) 

,  clerk. 


(Foaic  No.  13.) 

vnL    Appointment*  Oatlip  and  B^port 
of  Appralaaci; 

In   the   district   eonrt   of   the   United 
States  for .  the district   of 


In  the  matter 


^ 


Bankrupt. 


It  is  ordered  that 


In  Bankrupt^. 


of 


9 

and 


of 
of 


f  three  disinterested  persons 
be,  and  they  are  hereby,  appointed  ap- 
praisers to  appraise  the  real  and  per* 
sonal  property  belonging  to  the  estate 
of  the  said  bankrupt  set  ont  in  the 
schedules  now  on  file  in  this  eonrt,  and 
report  their  appraisal  to  the  court,  said 
appraisal  to  be  made  as  soon  as  may 
be,  and  the  appraisers  to  be  duly 
sworn. 

Witness  my  hand  this  — — —  day 

of ,  A.  D.  18 . 

,  referee  in  bankruptcy. 

'  district  of  ,  ss: 

Personally  appeared  the  within  named 

and  severally  made 


oath  that  thmr  *will  fully  and  fairly  ap- 
praise the  aforesaid  real  and  personal 
property  according  to  their  best  skill 
and  judgment. 


Subscribed  and  sworn  to  before  me 

this  day  of  ,  A.  D. 

189— V 

■■  (official  character). 

Vpe,  the  undersigned,  having  been 
notified  that  we  were  appointed  to  es- 
timate and  appraise  the  real  and  per* 
■onal  property  aforesaid,  have  attended 
to  the  duties  assigned  us,  and  after  a 
strict  examination  and  careful  inquiry, 


we  do  estimate  and  appraise  the  same 
as  follows: 


In  witness  whereof  we  hereunto  set 
our  hands,  at ,  this  ■ 


day  of 


A.  D.  18- 


(Fcmv  No.  li.) 

ZX.    BafeKeoca. 

A.    Order  of  Seference^ 

In   the   disttict   court   of   the   United 
States  for  the  — -^~  district  of 


In  the  matter 


^1 


»   In  Bankrupt^. 


Bankrupt. 


Whereas, 


of 


-,  in  the  county    of 
and  district  aforesaid,  on  ibe 
day   of  ,  A.   D.   18- 


duly  adjudged  a  bankrupt  upon  a  peti- 
tion filed  in  this  court  by  (or  against) 

him  on  the  day  of f 

A.  D.  189~-r,  according  to  the  pro- 
visions of  the  acts  of  congrees  relating 
to  bankruptcy, 

It   is   thereupon   ordered,  that   said 
matter     be      referred      to     


,  one  of  the  referees  in  bank 
ruptcy  of  this  court,  to  take  such  fur- 
ther ]^roceedings  therein  as  are  required 
by  said  acts;  and  that  the  said 


shall  attend  before  said  ref- 
eree on  the day  of  


Kt 


;  and  thenceforth  shall  sub- 


mit to  such  orders  as  may  be  made  by 
said  referee  or  by  this  court  relating 

to  said bankruptcy. 

Witness     the      honorable  ■ 
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,. ,  judge  of  tlie  said  court,  and 

the  seal  thereof,  at ,  in  said 

district,     on     the     day     of 

-,  A.  D.  18 . 


(Seal  of  court.) 


-,  clerk. 


(FOEM   No.   15.) 

B.    Order  of   Beference    in    Judge '$ 
Absence. 

In   the   district    court    of    the    United 
States  for  the district   of 


In  the  matter  of 


•    In  Bankruptcy. 


Whereas   on   the 


day    of 

,  A.  D.  18 ,  a  petition  was 

filed  to  have  ■  of 


-,  in  the  county  of 


and  district  aforesaid,  adjudged  a  bank- 
rapt  according  to  the  provisions  of  the 
acts  of  congress  relating  to  bankrupt- 
cy; and  whereas  the  judge  of  ^  said 
eonrt  was  absent  from  said  district  at 
the  time  of  filing  said  petition  (or, 
in  ease  of  involuntary  bankruptcy,  on 
the  next  day  after  the  last  day  on 
which  pleadings  might  have  been  filed, 
and  none  have  been  filed  by  the  bank- 
rupt or  any  of  his  creditors),  it  is 
thereupon  ordered  that  the  said  matter 

be  referred  to ,  one 

of  the  referees  in  bankrujptcy  of  this 
eonrt,  to  consider  said  petition  and  take 
sneh  proceedings  therein  as  are  re- 
qnired  by  said  acts;  and  that  the  said 

— — ^  shall  attend  before 

said  referee  on  the  day  of 
,  A.  D.  189 — ,  at . 

Witness  my  band  and  the  seal  of 

the  said  court,    at   ,   in    said 

district,     on     the  '       day     of 

,  A.  D.  18&— w 

(Seal  of  the  court.) 


-,  elerk« 


(Form  No.  16.) 
C.    Beferee'8  Oath  of  Office. 


I,  ,   do    solemnly 

swear  that  I  will    administer    justice 
without  laBpeefe  to   persons^    and    do 


equal  right  to  the  poor  and  to  the  rich, 
and   that   I   will    faithfully    and    im- 

Sartially  discharge  and  perform  all  the 
uties  incumbent  on  me  as  referee  in 
bankruptcy,  according  to  the  best  of 
my  abilities  and  understanding,  agree- 
ably to  the  constitution  and  laws  of 
the  United  States.     8o  help  me  God. 

Subscribed  and  sworn  to  before  me 

this day  of  ,  A.   D. 

18 . 


-,  district  judge. 


(Form  No.  17.) 

D.    Bond  of  Beferee. 

Know   all   men  by   these    presents: 
That  we ,  of  — 


as  principal,  and 
-,  and 


— ,  of 

{  as  sureties  are  held  and  firm- 
ly bound  to  the  United  States  of 
America  in  the  sum  of  — ^-^—  dol- 
lars, lawful  money  of  the  United 
States,  to  be  paid  to  the  said  United 
States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these 
presents. 

Signed  and  sealed  this  -^— —  day 
of  ,  A.  D.  18»— . 

The  condition  of  this  obligation  is 
such  that  whereas  the  said  ' 

■  has  been  on  the  — —  day 
of  ^  A.   D.   18 p  appointed 


by   the  honorable 

judge  of  the  district  court  of  the  United 

States   for   the    district    of 

,  a  referee  in  bankruptcy,  in 

and  for  the  county  of  — — — ,  in  said 
district,  under  the  acts  of  congress  re- 
lating to  bankruptcy. 
Now,  therefore,  if  the  said 


shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  per- 
taining to  the  said  ofKce  of  referee 
in  bankruptcy,  then  thie  obligation  to 
be  void;  otherwise  to  remain  in  full 
force  and  virtue. 
Signed  and  sealed  in  the  presence  of 

(L.  S.). 

(L.  S.). 

(L.  S.). 

day     of 


Approved     this 


^  A.  D.  189—. 

,  district  judge. 
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(Form  No.  18.) 
X.    CMUton'  lieetixig. 
A.    Notice  of  First  Meeting  of  Cred' 

itCT8» 

In   the    district   court   of   the   United 
States  for  the  — ~  district   oi 

In  Bankruptcy. 
In  the  matter  of     | 


Names  of 
Creditors. 


Besidence. 


Debts 
Proved. 


Bankmpt. 


1 

I 

-J 


In  Bankruptcy. 


To  the  creditors  of 
of     .     in 


>      Au       buv      cuuuLy      of 

>   ancl  district   aforesaid,    a 


the     county 


bankrupt. 

Notice  is  hereby  given  that  on  the 

day  of ,  A.  Di  18 ^ 

was  duly 


the   said 


adjudicated   bankrupt;    and    that    the 
first  meeting  of  his  creditors  will  be 


held  at 


at 


day  of 


in 


o  'dock    in    the 


,  on  the 

>  A.  D.  la— > 


noon,  at  which  time  the  said  cred- 
itors may  attend,  prove  their  claims, 
appoint  a  trustee,  examine  the  bank- 
rupt, and  transact  such  other  business 
as  may  properly  come  before  said  meet- 
ing. 


-,  referee  in  bankruptcy. 


(Pork  No.  19.) 

B.     List  of  Debts   Proved    at    Fint 
Meeting, 

In    the    district    court    of    the    United 
States   for  the district    of 


In  the  matter  of     | 

. 


Bankrupt. 


Dol8.{  Cts. 


-,  referee  in  bankruptcy. 


C. 


(Form  No.  20.) 

Oeneral  Letter  of  Attorney  in 
Fact  When  Creditor  Is  Not 
Represented  hy  Attorney  at 
Law, 

In    the    district    court    of   the    United 
States  for  the district    of 


In  the  matter  of     I 

I 


Bankrupt.      | 

J 


}>    In  Bankrupt<7. 


To 


In  Bankruptcy. 


At 


— —  in  said  district,  on  the 

day  of ,  A.  D.  18 , 

-,  referee  in  bankruptcy. 


before 

The  following  is  a  list  of  creditors 
who  have  this  day  proved  their  debts: 


I, 


of 


in  the   county  of  — —  and   state 

of  ,  do  hereby  authorise  you, 

or  any  one  of  you,  to  attend  the  meet- 
ing or  meetings  of  creditors  of  the 
bankrupt  aforesaid  at  a  court  of  bank- 
ruptcy,  wherever  advertised  or  directed 
to  be  holden,  on  the  day  and  at  the 
hour  appointed  and  notified  by  said 
court  in  said  matter,  or  at  such  other 
place  and  time  as  may  be  appointed  by 
the  court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or 
meetings,  or  any  adjournment  or  ad- 
journments thereof  may  be  held,  and 
then  and  there  from  time  to  time,  and 
as  often  as  there  may  be  occasion,  for 
me  and  in  my  name  to  vote  for  or 
against  any  proposal  or  resolution  that 
may  be  then  submitted  under  the  acts 
of  congress  relating  to  bankruptcy;  and 
in  the  choice  of  trustee  or  trustees  of 
the  estate  of  the  said  bankrupt,  and 
for  me  to  assent  to  such  appointment 


See  "How  To  Use  This  Volmne,"  Introdnctioii,  page  t. 
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of  truBteej  and  with  like  powers  to  at- 
tend and  vote  at  any  other  meeting  or 
meetings  of  creditors,  or  sitting  or  sit- 
tings of  the  court,  which  may  be  held 
therein  for  any  of  the  purposes  afore- 
said; also  to  accept  any  composition 
proposed  by  said  bankrupt  in  satisfac- 
tion of  his  debts,  and  to  receive  pay- 
ment of  dividends  and  of  money  due 
me  under  any  composition,  and  fox 
any  other  purpose  in  my  interest  what- 
soever, with  full  power  of  substitu- 
tion. 

In  witness  whereof  I  have  hereunto 
signed   my  name   and  affixed  my   seal 

the  day  of  ^ ,  A.  D. 

189—. 

(L.  8.). 

Signed,  sealed,  and  delivered  in  pres- 
ence of • 

Acknowledged       before       me       this 

. day  of ,  A.  D.  189—. 

— — ^  (official  character). 


(FoBH   No.   21.) 

D.    Spedal    Letter    of    Attorney    in 
Fact. 


In  the  matter  of 


To 


Bankrupt. 


In  Bankrupt^. 


I  hereby  authorize  you,  or  any  one 
of  yon,  to  attend  the  meeting  of  cred- 
itors in  this  matter,  advertised,  or  di- 
rected to    be    holden   at   ,   on 

the  day  of  y  before 

,  or  any  adjournment  thereof, 

and    then     and     there for 

and  in name  to  vote 


for  or  against  any  proposal  or  resolu- 
tion that  may  be  lawfully  made  or 
passed  at  such  meeting  or  adjourned 
meeting,  and  in  the  choice  of  trustee 
or  trustees  of  the  estate  of  the  said 
bankrupt. 

(L.  8.). 

In  witness  whereof  I  have  hereunto 
signed  my   name  and  affixed  my   seal 

the  day  of  ^  A.  D. 

189—. 

Signed,  sealed,  and  delivered  in  pres- 
ence of 


Acknowledged       before       me       this 
day  of ,  A.  D.  189—. 


(official  character). 


(Form  No.  22.) 
XL    Trustee. 

A.    Appointment  of  Trustees  by  Cred- 
itors, 

In   the    district   court   of   the   United 
States  for  the  — —  district   of 


In  the  matter  of     | 


1 


In  Bankruptcy. 


Bankrupt. 


At 


,  in  said  district,  on  the 

day  of ,  A.  D.  18 , 

—  ,   referee    in 


before 
bankruptcy. 

This  being  the  day  appointed  by  the 
court  for  the  first  meeting  of  creditors 
in  the  above  bankruptcy,  and  of  which 
due  notice  has  been  given  in  the  (here 
insert  the  names  of  the  newspapers  in 
which  notice  was  published),  we,  whose 
names  are  hereunder  written,  being  the 
maiority  in  number  and  in  amount  of 
claims  of  the  creditors  of  the  said  bank- 
rupt, whose  claims  have  been  allowed, 
and  who  are  present  at  this  meeting, 

do  hereby  appoint  , 

of ,  in  the  county  of . 


and  state  of 


to  be  the  trus- 


•tee —   of   the   said   bankrupt's   estate 
and  effects. 


8ignature  of 
Creditors. 


Besidences  |  Amt.  of 
of  the  same.  I     debt. 


jDols.  eta. 


I 


Ordered  that  the  above  appointment 
of  trustee-^  be,  and  the  same  is  hereby 
approved. 

—   ■  ■     y  referee  in  bankruptcy, 
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(ToRU  No.  23.) 

B.    Appointment  of  Trustee  h^  Ref- 
eree, 

In    the    district    eoart    of   the    United 
States  for   the  district   of 


In  the  matter  of 


Bankrupt. 


In  Bankrupt^. 


At 


,  in  said  district,  on  the 

^y  of ^  A.  D.  18 \ 

',  referee  in  bankruptcy. 


before 

This  being  the  day  appointed  by  the 
court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of 
which  due  notice  has  been  given  in  the 
(here  insert  the  names  of  the  news- 
papers in  which  notice  was  published) , 
I,  the  undersigned  referee  of  the  said 
court  in  bankruptcy,  sat  at  the  time 
and  place  above  mentioned,  pursuant  to 
such  notice,  to  take  the  proof  of  debts 
and  for  the  choice  of  trustee  under 
the  said  bankruptcy;  and  I  do  hereby 
certify  that  the  creditors  whose  claims 
had  been  allowed  and  were  present,  or 
duly  represented,  failed  to  make  choice 
of  a  trustee  of  said  bankrupt's  estate, 
and    therefore   I    do    hereby    appoint 

•^— ,  of  f  in  the 

county     of     and     state     of 

,  as  trustee  of  the  same. 

,  referee  in  bankruptcy. 


(EOBM   No.  24.) 

C.    Notice  to  Trustee  of  Ei$  Appoint 
tnewt. 

In   the    district    court    of   the   United 
States  for  the  — -^~  district   of 


In  the  matter  of 


Bankrupt. 


To 


^   In  Bankrupt^. 


named  bankrupt  at  the  first  meeting 
of  the  creditors,  on  the  day 


of 


A.  D.  18- 


and  I  haye 


approved  the  said  appointment.  The 
penal  sum  of  your  bond  as  such  trus- 
tee has  been  Axed  at dollars. 

Tou  are  required  to  notify  me  forth- 
with of  your  acceptance  or  rejection 
of  the  trust. 


of 


Dated  at 


,  the 

>  A.  D.  18 


day 


-,  referee  in  bankruptcy. 


(Form  No.  25.) 
D.    Bond  of  Trustee. 
Know   all   men   by   these    presents: 


That      we 


of 


',    as   principal,    and 


of 
•,  of 


and 
-,  as  sureties,  are 


b f  of  f  in 

the  county  of  ,  and  district 

aforesaid: 

I  hereby  notify  you  that  you  were 
duly  appointed  trustee  (or  one  of  the 
trustees)   of  the   estate  of  the  above 

See  "How  To  Use  This  Volume,"  Iiitro4tQtt9^  f9^  ▼• 


held  and  firmly  bound  unto  the  United 
States   of    America    in    the    sum     of 

dollars,  in   lawful  money   of 

the  United  States,  to  be  paid  to  the 
said  United  States,  for  which  payment, 
well  and  truly  to  be  made,  we  bind 
ourselves  and  our  heirs,  executors,  and 
administrators,  jointly  and  severally, 
by  these  presents. 

Signed  and  sealed  this day 

of ,  A.  D.  189—. 

The  condition  of  this  obligation  is 
such,   that   whereas    the    above-named 

-,  was,  on  the 


day  of 


A.  D.  189 — ,  appointed 


trustee  in   the  case  pending  in   bank- 
ruptcy, in  said  court,  wherein 


is  the  bankrupt,  and  he,  the 

,   has    accepted 


said  - 

said  trust  with  all  the  duties  and  obii 
gations  pertaining  thereunto: 
Now,  therefore,  if  the  said 


-,  trustee  as  aforesaid,  shall 
obey  such  orders  as  said  court  may 
make  in  relation  to  said  trust,  and 
shall  faithfully  and  truly  account  for 
all  the  moneys,  assets  and  effects  of 
the  estate  of  said  bankrupt  which  shall 
come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform 
all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue 

Signed  and  sealed  in  presence  of 


(Seal). 
(Seal). 
(Seal). 


BANKBUPTCY  PB0CEEDING8 


167 


(IteM   No.  26.) 
£.    Order  Approwhg  Tmstee^s  B&nd, 

At  a  eonrt  of  bankruptcy,  held  in  and 
foT  the  — ^—  distriet  of  —  , 
at  '.  f  this  ■ 


day       of- 


,      18d— .       Before 

f  referee  in  bank- 

niptey,  in  the  district  court  of  the 
United  States  for  the  —  dis* 
trict  of  . 


-1 

In  the  matter  of    J 


Ba.nkrupt. 


In  Bankrupt^. 


It  appearing  to  the  courts 

■,  of ,  and  in  said  dis- 


tricty  has  been  duly  appointed  trustee 
of  the  estate  of  the  above-named  bank- 
nipt,  and  has  given  a  bond  with 
sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount 
fixed  by  the  creditors  (or  by  order 
of  the   court),  to- wit,  in  the  sum  of 

dollars,  it  is  ordered  that  the 

said  bond  be,  «nd  the  same  is  hereby, 
approved. 

,  referee  in  bankruptcy. 


(FOfiK  Ko.   27.) 

F.    Order  That  No   Trwtee  Be  Ap- 
pwited* 

In   the    district    court    of    the   United 
States   for  the district   ol 


In  the  matter  of 


Bankrupt. 


In  Bankrupt^. 


(FoftK  No.  28.) 

TTT     Bxamlnatiflii  of  Baakmpt 

A.    Order  for  Examination  of  Bank- 
rupt. 

In   the    district   eonrt   of   the   United 
States  for  the  district   of 


^  t 


In  the  matter  of 


>   In  Bankruptcy. 


Bankrupt. 


At 


,  on  the 

-,  A.  D.  18 


day  of 


Upon    the    application    of 


',  trustee  of  said  bankrupt  (of 


creditor   of   said   bankrupt),   it  is   or- 
dered that  said  bankrupt  attend  before 

,  one  of  the  referees 

in  bankruptcy  of  this  court,  at 
on  the  day   of  


o'clock  in  the 


— ,  at 

-  noon, 

to  submit  to  examination  under  the 
acts  of  congress  relating  to  bank* 
ruptcy,  and  that  a  copy  of  this  order 
be  delivered  to  him,  the  said  bank- 
rupt,  forthwith. 

,  referee  in  bankruptcy. 


(FOBM  No.  29.) 
B.    Examination  of  Bankrupt  or  Wit< 


nest. 


In    the    district    court    of    the    United 
States   for  the  district   of 


It  appearing  that  the  schedule  of  the 
bankrupt  discloses  no  assets,  and  that 
no  creditor  has  appeared  at  the  first 
meeting,  and  that  the  appointment  of 
a  trustee  of  the  bankrupt's  estate  is 
not  now  desirable,  it  is  hereby  or- 
dered that,  until  further  order  of  the 
court,  no  trustee  be  appointed  and  no 
other  meeting  of  the  creditors  be 
caDed. 

,  referee  in  bankmptej. 


In  the  matter 


:r 


Bankrupt. 


In  Bankrupt^. 


At 


,  in  said  district,  on  the 

— —  day  of -,  A.  D.  18       ^ 

before  — ,  one  of  the 

referees  in  bankruptcy  of  said  court. 

,  of   ,    in 

the  county  of  ,  and  state  of 

— —  ,  being  duly  sworn  and  ex- 
amined at  the  time  and  place  above 
mentioned,  upon  his  oath  says  (here 
insert  substance  of  examination  of 
party). 

— ■■    ■      y  referee  in  bankruptcy. 
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(Form  No.  30.) 
€.    ^'Summons  to  Witnesa, 


iPo 


Whereas 


and  state  of 


>  in   the  eounty  of 


of 


',  has  been  duly 


adjudged  bankrupt,  and  the  proceedings 
in  bankruptcy  is  pending  in  the  dis- 
trict  court   of  the   United   States  for 

the  district  of . 

These  are  to  require  you,  to  whom 
this  summons  is  directed,  personally 
to    be   and    appear    before    — — ^ 

— f  one  of  the  referees  in  bank- 

,  ruptcy  of  the  said  court,  at 
on   the  day  of  — 


o'clock  in  the 


I 

at 

noon. 


then  and  'there  to  be  examined  in  rela- 
tion to  said  bankruptcy. 

Witness     the      honorable     -^ 

,  judge  of  said  court,  and  the 

seal  thereof  at ,  this  


(Form  No.  31.)     * 

zm.    Proof  of  Debta. 

A.    Proof  of  Unsecured  Debt, 

In   the    district    court    of    the    United 
States  for  the    '  district   of 


In  the  matter 


^1 


Bankrupt. 


At 


In  Bankruptey. 


on     the 


,  A.  D.  189 — ,  came 


said     district     of 
day     of 


-,  of 


>  in  the  county  of 


day  of 


-,  A.  D.  18&— . 


clerk. 


Bbturn  of  Summons  to  WrrNuss. 

In    the    district    court    of    the    United 
States   for  the district    of 


in  said  district  of 

and  made  oath,  and  says  that 

f  the   person   by   (or  against) 

whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and 
still  is,  justly  and  truly  indebted  to 
said  deponent  in  the  sum  of  ' 
dollars;  that  the  consideration  of  said 
debt  is  as  follows: 


In  the  matter  of 


Bankrupt. 


In  Bankrupt<^. 


-J 


On  this 


day    of 


A,  D.  18 ,  before  me  came  — — 

.  of ,  in  the  county  of 


and  state  of 


and 


makes  oath,  and  says  that  he  did,  on 

,  the day  of , 

A.  D.  189 — ,  personally  serve  . 

->   of  — . --,   in   the   county 


of 


and   state   of 


with  a  true  copy  of  the  summons  here- 
to annexed,  by  delivering  the  same  to 
him;  and  he  further  mi^es  oath,  and 
says  that  he  is  not  interested  4n  the 
proceeding  in  bankruptcy  named  in 
said  summons. 


Subscribed  and  sworn  to  before  me 


thip 
J8. 


day  of 


A.  D. 


that  no  part  of  said  debt  has  been 
paid  (except  ^ — — 

); 


that  there  are  no  set-offs  or  counter 
claims  to  the  same  (except 


: ). 

and  that  deponent  has  not,  nor  has 
any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had 
or  received  any  manner  of  security  for 
said  debt  whatever. 

,  creditor. 

Subscribed  and  sworn  to  before   me 

this  day  of  ,  A.   D, 

18 . 


(official  character). 


(FOEM   No.   32.) 
B.    Proof  of  Secured  Debt, 
In    the    district    court    of    the    United 
States   for   the district    of 


— ^ ^ 

In  the  tnatter  of     ] 


Bankrupt. 


At 


In  Bankruptcy. 


in     said     district     of 
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— ,  of 


on    the    day    ot 

A.  D.  189 — ,  came 


,   in   th&  eounty 
•,  in  said  district  of  > 


of- 

snd  made  oath,  and  says  that 

,  the  person   by   (or  against) 

whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and 
still  is,  justly  and  truly   indebted  to 

said  deponent,  in  the  sum  of  • 

donars;  that  the  consideration  of  said 
debt  is  as  follows:  — • 


that  no  part   of'  said   debt   has  been 

paid  (except -" 

1 — )i 

that  there  are  no  set-offs  ^or  counter- 

claims  to  the  same  (except • 

— ) ;  and  that  the  only  se* 

cnrities  held  by  this  deponent  for  said 
debt  are  the  following: - 


,  creditor. 

Subscribed  and  sworn  to  before  me 
this  day  of A.   D. 


(official  character). 


(FoBH   No.   33.) 
C.    Froof  of  Debt  Due  Corporation. 
In  the   district    court    of    the    United 


States  for  the 


district   of 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At 


of 


^    in    said    district    of 

-,    on    the    day    of 

-,  A.  D.  189 — ,  came  • 

.^  of  ,  in  the  county 


-,  and  state  of 


-,  and 


made  oath  and  says  that  he  is  - 

of  the ,  a  corporation  incorpo* 

rated  by  and   under  the  laws  of  the 

state  oi ,   and    carrying    on 

business  at ,  in  the  county  of 

,  and  state   of  ,   and 

that  he  is  duly  authorized  to  make  this 

proof,  and  says  that  the  said 

,  the  person  by    (or    against) 

whom  a  petition  for  adjudication  of 


bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  the  said  petition, 
and  still  is  justly  and  truly  indebted 
to  said  corporation  in  the  sum  oi 
dollars;  that  the  consideration 


of  said  debt  is  as  follows: 


that    no   part   of   said  debt    has  been 
paid  (except  — — ' 

■); 


that  there  are  no  se];-offs  or  counter 
claims  to  the  same  (except 


); 

and  that  said  corporation  has  not,  nor 
has  any  person  by  its  order,  or  to  the 
knowledge  or  belief  of  said  deponent, 
for  its  use,  had  or  received  any  man- 
ner of  security  for  said  debt  whatever.. 

: ,  of  said 

corporation. 

Subscribed  and  sworn  to  before  me 
tl^a  day   of A.  D. 

18 . 


(official  character). 


(Form  No.  34.) 

D.    Proof  of  Debt  by  Partnership, 

In    the    district    court    of    the    United 
States  for   the district   ot 


In  the  matter  of 


Bankrupt. 


•    In  Bankruptcy. 


At 


,    in    said    district    of 

-,     on    the    day     of 

-,  A.  D.  189 — ,  came  

-,   of  ,  in   the   county 


,  in  said  district  of 


0^  — 

and  made  oath  and  says  that  he  is  one 

of  the  firm  of ,  con- 
sisting    of      himself      and      

,  of ,  in   the   county 


,    and   state   of 
that   the   said 


of 


,  the 

person  by  (or  against)  whom  a  peti- 
tion for  adjudication  of  bankruptcy 
has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is, 
justly  and  truly  indebted  to  this  de- 
ponent's said  firm  in  the  sum  of 
dollars;  that  the  considera- 
tion of  said  debt  is  as  follows:  
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that  no  part  of  said  debt  has  been 
paid  (except  ' 

that  there  are  no  set-offs  or  counter- 
claims to  the  same  (except 

); 

and  this  deponent  has  not,  nor  has  his 
said  Arm,  nor  has  any  person  by  their 
order,  or  to  this  deponent's  knowledge 
or  belief,  for  their  use,  had  or  received 
any  manner  of  security  for  said  debt 
whatever. 

,  creditor. 

Subscribed  and  sworn  to  before  me 
this  day  of A.  D. 

18 . 


(official   character). 


(FOBM   No.  35.) 

E.    Proof  of  Debt  by  Agent  or  Attor- 
ney, 

In    the    district    court    of    the    United 
States  for   the  district   of 


In  the  matter 


;rl 


Bankrupt. 


In  Bankrupt^. 


At 


in  said    district    of 

,    on    the    day     of 


-,  A.  D.  18d — ,  came 

-,  of ,  in  the  county  of 

-,  and  state  of ,  attor- 


ney (or  authorized  agent)  of ^ 

in  the  county  of ,  and  state  of 

i  and  made  oath  and  says  that 

-,  the  person  by  (or 


against)  whom  a  petition  for  adjudica- 
tion of  bankruptcy  has  been  filed,  was 
at  and  before  the  filing  of  said  peti- 
tion, and  still  is,  justly  and  truly  in- 
debted to  the  said f — , 

in   the   sum   of  dollars;   that 

the  consideration  of  said  debt  is  as 
follows:    — ^ 

that  no  part  of  said  debt  has  been 
paid  (except — 

— ); 

and  that  this  deponent  has  not,  nor 
has  any  person  by  his  order,  or  to  this 
deponent *s  knowledge  or  belief,  for  his 
use  had  or  received  any  manner  of 
security  for  said  debt  whatever.  And 
this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claim- 


ant in  person  because 


and  that  he  is  duly  authorized  by  his 
principal  to  make  this  affidavit,  and 
that  it  is  within  his  knowledge  that 
the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated,  and 
that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  remains  un- 
paid and  unsatisfied. 

Subscribed  and  sworn  to  before  me 

this  — —  day  of ,  A.  D. 

18—. 


(official  character). 


(FoEM  No.  36.) 
F.    Froof  of  Secured  Debt  "by  Agent, 

In   the    district,  court    of    the    United 
States  for  the district   of 


In  the  matter  of 


Bankrupt. 


'   In  Bankrupt^. 


At 


on  the 
189—,    came 


-,  in  said  district  of , 

day  of ,  A.  D. 

,    of 


,  in  the  county  of 


and  state  of  ,  attorney    (or, 

authorized  agent)   of  ,  in  the 

county    of  ,     and     state     of 

,  and  made  oath,  and  says  that 

-,  the  person  by  (or 


against)  whom  a  petition  for  adjudica- 
tion of  bankruptcy  has  been  filed,  was, 
at  and  before  the  filing  of  said  petition, 
and  still  is,  justly  and  truly  indebted 

to  the  said in  the 

8um  of  — — —  dollars;  that  the  con- 
sideration of  said  debt  is  as  follows: 


that   no  part   of   said  debt  has   been 
paid  (except 

, ; ; 

that  there  are  no  set-offs  or  counter- 
claims to  the  same  (except  — ^^— 


and  that  the  only  securities  held  by 

said  ■■■ for  said  debt 

are  the  following:  


and  this  deponent  further  says  that 
this  deposition  cannot  be  made  by  the 
claimant  in  person  because  — ■ 


mi^mmir'mf* 


•^tm 
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and  that  he  is  daly  authorized  by  his 
prineipal  to  make  this  deposition,  and 
that  it.  is  within  his  knowledge  that 
the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Snbseribed  and  sworn  to  before  me 

this  day  of ,  A.  D. 

18 w 


(official  character). 


(FOBM  No.  37.) 

6.    Afidavit  of  Lost  Bill  or  Note. 

In    the    district    court    of    the    United 
States  for   the   district   of 


1 

In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


On  this  - 
A.    D.     18- 


eonnty    of 


at 
.  of 


day    of 


and 


— ,  came 
— ,  in  the 
state     of 


-,  and  makes  oath  and  says  that 
the  bill  of  exchange  (or  note),  the 
particulars  whereof  are  underwritten, 
has  been  lost  under  -the  following  cir- 
eumstanees,  to- wit:  — ^— ^— ^— 


and  that  he,  this  deponent,  has  not 
been  able  to  find  the  same;  and  this 
deponent  further  says  that  he  has  not, 

nor  has  the  said  —         »    ,  or 

any  person  or  persons  to  their  use,  to 
this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  (or  note),  nor 
in  any  manner  parted  with  or  assigned 
the  legal  or  beneficial  interest  therein, 
or  any  part  thereof;  and  that  he,  this 
deponent,  is  the  person  now  legally  and 
beneficially  interested  in  the  same. 

BtH  or  Note  Above  Referred  To, 


I  Drawer  or  I 
Date.   I     maker.     jAcceptor.]    Sum. 


Subscribed  and  sworn  to  before  me 
this day  of  ,  A.  D. 

18—. 


(official  character). 


(FoBM  No.  38.) 
zrv.    Orders  on  daims. 

A.    Order  Beducing  Claim. 
In   the    district    court    of    the    United 

States  for   the  district   of 


1 

In  the  matter  of     I 


Bankrupt. 


At 


In  Bankruptcy. 


,  in  said  district,  on  the 

day  of ,  A.  D.  18—. 

Upon  the  evidence  submitted  to  this 
court  upon  the  claim  of  — — — 
against  said  estate  (and,  if  the  fact  be 
so,  upon  hearing  counsel  thereon),  it 
i4  ordered,  that  the  amount  of  said 
claim   be   reduced   from    the    sum    of 

,  as  set  forth  in  the  affidavit 

in  proof  of  claim  filed  by  said  creditor 

in  said  case,  to  the  sum  of  , 

and  that  the  latter  named  sum  be  en- 
tered upon  the  books  of  the  trustee 
as  the  true  sum  upon  which  a  dividend 
shall  be  computed  (if  with  interest, 
with  interest  thereon  from  the  - 

day  of ,  A.  D.  18—). 

"-^»  referee  in  bankruptcy. 


(Poem  No.  39.) 

B.     Order  Expunging  Claim. 

In    the    district    court    of    the    United 
States  for  the  district   of 


In  the  matter  of 


1 


In  Bankruptcy. 


Bankrupt. 


At 


,  in  said  district,  on  the 

day  of ,  A.  D.  18—. 

Upon  the  evidence  submitted  to  the 

court     upon     the     claim     of 

against  said  estate  (and,  if  the  fact 
be  so,  upon  hearing  counsel  thereon), 
it  is  ordered,  that  said  claim  be  dis- 
allowed and  expunged  from  the  list  of 
claims  upon  the  trustee's  record  in 
said  case. 

~  ■    ;  referee  in  bankruptcy. 
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(Form  No.  40.) 

XV.    List  of  Claims  and  Diyldends  To  Be  Recorded  by  Bef eree  and  Ikj  Hbn 
DeUvered  to  Tniatee. 


In   the   district   court   of   the   United    States  for  the 


district   of 


In  the  matter  of     | 


>    In  Bankruptcy. 


Bankrupt. 


At 


*.  in  said  district,  on  the- 


day  of 


-,  A.  D.  1 


A   list  of  dehta  pr&ved  and  claimed  under    the    bankruptcy    of    

-,  with  — —  dividend  at  the  rate  of  — —  per  cent  thie  day  de- 


clared thereon  by 


->  a  referee  in  bankruptcy. 


No. 

Creditors                              | 
(To  be  placed  alphabetically,  and  the    | 

names  of  all  the  parties  to  the  proof  to        Bum  proved          Dividend 
be  carefnlly  set  forth.)                               | 

1                                                                             i  Dollars 

Cents     Dollars  Cents 

- 

• 

• 

■ 

i 

-,  referee  in  bankruptcy. 


(POBM  No.  41.) 

ZVL    Notice  of  Dividend. 

In    the    district    court    of    the    United 
States  for   the  district   of 


1 


In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


At 


— ,  on  the  — 
,  A.  D.  18—. 


To 


day  of 


',  creditor  of 


bankrupt: 

I  hereby  inform  yon  that  you  may, 


on  application  at  my  office,  , 

on   the  —  day   of ,   or 

on  any  day  thereafteri  between  the 
hours  of  — — — ,  receive  a  warrant 
for  the  — ^—  dividend  due  to  you 
out  of  the  above  estate.  If  you  cannot 
personally  attend,  the  warrant  will  be 
delivered  to  your  order  on  your  filing 
up  and  signing  the  subjoined  letter. 
___  _ ^  trustee. 


Cseditob's  Lbttbb  to  Tbustbb. 


To 


ruptoy    of    the    estate  of 
,  bankrupt: 

Please  deliver  to  — 


'f  tnistee  in  bank- 


the  warrant  for  dividend  payable  out 
of  the  said  estate  to  me. 

,  creditor. 


8eo  "How  Tp  TX96  TM  Yolwne,"  Introdnction,  page  ▼. 
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(Form  No.  42.)' 

ZVH.    petition  and  Orden  Ctoneeming 
Property. 

A.    Petition  and   Order  for  SaU   by 
Auction  of  Beat  Estate. 

In  the   district    court    of   the   United 
States  for   the district   of 


In  the  matter  of 


1 


Bankrupt. 


In  Bankruptcy. 


Bespectfully     represents  ■ 

,  trustee  of,  the  estate  of  said 

bankrupt,  that  it  would  be  for  the 
benefit  of  said  estate  that  a  certain 
portion  of  the  real  estate  of  said  bauk- 
nipt,  to- wit  (here  describe  it  and  its 
estimated  value)^  should  be  sold  by 
auction,  in  lots  or  parcels,  and  upon 
terms  and  conditions,  as  follows: — 


Wherefore  he  prays  that  he  may  be 
anthorized  .to  make  sale  by  auction  of 
said  real  estate  as  aforesaid. 


Dated  this 
A.  D.  18—. 


day  of 


'y  trustee. 


The  foregoing  petition  having  been 
dnly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail 
to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest 
being   represented    thereat     (or     after 

hearing in  favor  of 

said   petition    and 

in  opposition  thereto),  it  is  ordered 
that  the  said  trustee  be  authorized  to 
sell  the  portion  of  the  bankrupt's  real 
estate  specified  in  the  foregoing  peti- 
tion,  by  auction,  keeping  an  accurate 
account  of  each  lot  or  parcel  sold  and 
the  price  received  therefor  and  to  whom 
sold;  which  said  account  he  shall  file 
at  once  with  the  referee. 


Witness  my  hand  this  - 
of .  A.  D.  18ft—. 


day 


-,  referee  in  bankruptcy. 


(Form  No.  43.) 

B.    Petition  and  Order  for  Bedemp- 
tion  of  Property  From  Lien. 

In   the   district    court    of   the   United 
States  for   the district   of 


1 

In  the  matter  of     | 


'   In  Bankruptcy. 


Bankrupt. 


Bespectfully    represents 


.  trustee  of  the  estate  of  said 


bankrupt,  that  a  certain  portion  of  said 
bankrupt 's  estate,  to- wit  (here  describe 
the  estate  or  property  and  its  esti- 
mated value)  is  subject  to  a  mortgage 
(describe  the  mortgage),  or  to  a  condi- 
tional contract  (describing  it),  or  to  a 
lien  (describe  the  origin  and  nature  of 
the  lien),  (or  if  the  property  be  personal 
property,  has  been  pledged  or  depos- 
ited and  is  subject  to  a  lien)  for  (de- 
scribe the  nature  of  the  lien),  and  that 
it  would  be  for  the  benefit  of  the  estate 
that  said  property  should  be  redeemed 
and  discharged  from  the  lien  therecm. 
Wherefore  he  prays  that  he  may  be 
empowered  to  pay  out  of  the  assets  of 
said  estate   in   his   hands  the   sum   of 

•,  being  the  amount  of  said  lien, 

in  order  to  redeem  said  property  there- 
from. 


Dated  this 
A,  D.  18—. 


day  of 


-,  trustee. 


The  foregoing  petition  having  been 
duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented  thereat  (or  after  hearing 
; in  favor  of  said  peti- 
tion and ^ in  opposi* 

tion  thereto),  it  is  ordered  that  the 
said  trustee  be  authorized  to  pay  out 
of  the  assets  of  the  bankrupt's  estate 
specified  in  the  foregoing  petition  the 

sum  of  — ,  being  the  amount  of 

the  lien,  in  order  to  redeem  the  prop- 
erty therefrom. 

Witness  my  hand  this  — — —  day 
of  .  A.  D.  189—. 


-, referee  in  bankruptcy. 
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(Poem  No.  44.) 

C.    Petition  and  Order  for  Sale  SvJ)- 
jed  to  Lien. 

In    the   district    court   of   the   United 
States   for   the district   oi 


1 

In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


Respectfully    represente 


,  trustee  of  the  estate  of  said 
bankrupt,  that  a  certain  portion  of 
said  bankrupt's  estate,  to- wit  (here 
describe  the  estate  or  property  and  its 
estimated  value)  is  subject  to  a  mort- 
gage (describe  mortgage),  or  to  a  con- 
ditional contract  (describe  it),  or  to  a 
lien  (describe  the  origin  and  nature  of 
the  lien),  or  (if  the  property  be  per- 
sonal property)  has  been  pledged  or  de- 
posited and  is  subject  to  a  lien  for 
(describe  the  nature  of  the  lien),  and 
that  it  would  be  for  the  benefit  of  the 
said  estate  that  said  property  should  be 
sold,  subject  to  said  mortgage,  lien,  or 
other  incumbrance.  Wherefore  he  prays 
that  he  may  be  anthorized  to  make 
sale  of  said  property,  subject  to  the 
incumbrance  thereon. 


Dated  this 
A.  D.  18ft—. 


—  day  of 


-,  trustee. 


The  foregoing  petition  having  been 
duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented  thereat  (or  after  hearing 
in  favor  of  said  peti- 
tion and in  opposi- 
tion thereto),  it  is  ordered"  that  the 
said  trustee  be  authorized  to  sell  the 
portion  of  the  bankrupt's  estate  speci- 
fied in  the  foregoing  petition,  by  auc- 
tion (or  at  private  sale),  keeping  an 
accurate  account  of  the  property  sold 
and  the  price  received  therefor,  and  to 
whom  sold;  which  said  account  he  shall 
file  at  once  with  the  referee. 


Witness  mf  hand  this 
of .  A.  D.  189—. 


day 


referee  in  bankruptcy. 


(FbEic  No.  45.) 

D.    Petition  and  Order  far  PrivaU 

Sale. 

In    the   district    court   of   the    United 
States  for   the  district   of 


In  the  matter  of     | 


1 


Bankrupt. 


In  Bankruptcy. 


Bespectfully    represents 


f  duly  appointed  trustee  of  the 

estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reaaons,   to- 
wit:     — 


it  is  desirable  and  for  the  best  interest 
of  the  estitte  to  sell  %t  private  sale  a 
certidn  portion  of  the  said  estate,  to- 
wit:    —————— —^— 


Wherefore  he  prays  that  he  may  be 
authorized  to  sell  the  said  property  at 
private  sale. 


Dated  this 
A.  D.  189—. 


day  of 


-,  trustee. 


The  foregoing  petition  having  been 
duly  filed,  and  having  come  on  for  a 
heairing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented   thereat    (or  after   hearing 

in  favor  of  said  petition 

and in  opposition  there- 
to), it  is  ordered  that  the  said  trustee 
be  authorized  to  sell  the  portion  of  the 
bankrupt's  estate  specified  in  the  fore- 
going petition,  at  private  sale,  keeping 
an  accurate  account  of  each  article  sold 
and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  ha 
shall  file  at  onee  with  the  referee. 


Witness  my  hand  this 
of f  A.  D.  189 — . 


day 


-,  referee  in  bankruptcy. 
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(FoBM  No.  46.) 

EL    Petition  and  Order  far  8aU  of 
Perithdble  Troperty, 

Ia  the  district   eonrt   of   the   IJBited 
States  for  the district  ol 


1 

In  the  matter  of     | 


Bankrupt. 


In  Bankmptey. 


Bespeetfnlly      represents 


y  the  said  bankrupt  (or  a  cred- 


itor, or  the  receiver,  or  the  trustee  of 
the  said  bankrupt's  estate). 
That  a  part  of  the  said  estate,  to- 

wit: 


BOW  in 


f  is  perishable,  and  that 

there  will  be  loss  if  the  same  is  not 
lold  immediately. 

Wherefore  he  prays  the  court  to  or- 
der that  the  same  be  sold  immediately 
u  aforesaid. 


Dated  this 
A.  D.  189—. 


day  of 


The  foregoing  petition  having  beea 
duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
the  creditors  of  the  said  bankrupt  (or 
without  notice  to  the  creditors),  now, 
after  due  hearings  no  adverse  interest 


being    represented    thereat     (or    after 

hearing in  favor  of 

said  petition  and in 

opposition  thereto),  I  find  that  the 
facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the 
estate,  and  it  is  therefore  ordered  that 
the  same  be  sold  forthwith  and  the 
proceeds  thereof  deposited  in  court. 

Witness  my  hand  this  — day 

of .  A.  D.  189—. 


referee  in  bankruptcy. 


(Form  No.  47.) 

ZVXn.    Trustee's  Accounts. 

A.     Trustee'e    Beport    of    Exempted 
Property, 

In   the    district   court   of   the   United 
States   for   the district   of 


In  the  matter  of 


I 


Bankrupt. 


In  Bankruptcy. 


At 


on  the 


18-. 


day  of 


The  following  is  a  schedule  of  prop- 
erty designated  and  set*  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as 
his  own  property,  under  the  provisions 
of  the  acts  of  congress  relating  to 
bankruptcy: 


General  head.                  |        Particular    description.        |          Value. 

Dollars 

Cents 

Military    uniforms,     arms,     and 
equipments    

« 

Property    exempted     by     state 
laws 

-,  trustee. 
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(FosM  No.  48.) 
B.     Trustee's   Setum   of  No   Assets. 

In    the    distriet    court    of    the    United 
States  for   the district   of 


1 

In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district,  on  the 

day  of ,  A.  D.  18—. 

On    the    day    aforesaid,    before    me 

comes ',  of , 

and  state  of 


in  the  county  of 

,    and    makes   oath,    and    says 

that  he,  as  trustee  of  the  estate  and 
effects  of  the  above  named  bankrupt, 
neither  received  nor  paid  any  moneys 
on  account  of  the  estate. 
Subscribed  and  sworn  to  before  ma 

at ,    this    day    of 

,  A.  D.  18—. 

,  referee  in  bankruptcy. 


(Form  No.  49.) 
Account  or  Tbusteb. 


The  estate  of 
Vr, 


-,  bankrupt,  in  account  foith 
trustee. 


Cr, 


Dolls.  ICts.    Dolls. 


Cts. 


Dolls.  I  Cts.  I  Dolls. 


Cts. 


(FOEM  No.  50.) 

C.    Oath  to  Final  Account  of  Trustee. 

In    the    district    court    of    the    United 
States   for   the district   of 


1 

In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


'  On    this 


day   of 


A.  D.  18 — ,  before  me  comes 

— ,   of ,   in   the   county 


of 


and  state  of 


and 


makes  oath,  and  says  that  he  was,  on 

the day  of  ,  A.   D. 

18 — y  appointed  trustee  of  the  estate 
and  effects  of  the  above  named  bank- 
rupt, and  that  as  such  trustee  he  has 


conducted  the  settlement  of  the  said 
estate.  That  the  account  hereto  an- 
nexed   containing sheets    of 

paper,  the  first  sheet  whereof  is  marked 

with    the    letter (reference 

may  here  also  be  made  to  any  prior 
account  filed  by  said  trustee)  is  true, 
and  such  account  contains  entries  of 
every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and 
effects  of  the  above  named  bankrupt, 
and  that  the  payments  purporting  in 
such  account  to  have  been  made  by 
said  trustee  have  been  so  made  by  him. 
And  he  asks  to  be  allowed  for  said 
payments  and  for  commissions  and  ex- 
penses as  charged  in  said  accounts. 

— — — ,  trustee. 

Subscribed  and  sworn  to  before  me 

at ,  in  said district 

of    — ,    this    day    of 


-,  A.  D.  1*— . 

(official  ehazaeter). 
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(FbBM  No.  51.) 

D.    Order  Allowing  Account  and  IH9' 
charging  Trustee. 

In  the  diBtriet    eonrt    of   the   United 
States  for  the distriet   of 


1 

In  the  matter  of     | 


In  Bankmptej. 


Bankrupt.      | 

J 

The  foregoing  account  having  been 
presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  i? 
ordered  that  the  same  be  allowed,  and 
that  the  said  trustee  be  discharged  of 
his  trust. 

,  referee  in  bankruptcy. 


(FosH  No.  52.) 

ZDL    Bemoval  of  Tmatae. 

A.    FetiHon  for  Eemovdl  of  Trmiee, 

In  the   district    court   of   the   United 
States  for  the district   of 


1 


In  the  matter  of     | 


►    In  Bankruptcy. 


Bankrupt. 


To  the   honorable 


judge  of  the   district  court  for  the 

district  of : 

The  petition   of 


one  of  the  creditors  of  said  bankrupt, 
respectfully  represents  that  it  is  for 
the  interest  of  the  estate  of  said  bank- 
nipt  that ,  hereto- 
fore appointed  trustee  of  said  bank- 
rupt's estate,  should  be  removed  from 
his  trust,  for  the  causes  following,  to- 
wit  (here  set  forth  the  particular  cause 
or  causes  for  whieh  such  removal  is 
requested). 

Wherefore  —  — — _«  prays 

that  notice  may  be  served  upon  said 
-~ —y    trustee    as    afore- 

said, to  show  cause,  at  such  time  as 
may  be  fixed  by  the  court,  why  an 
order  should  not  be  made  removing  him 
from  said  trust. 


(Form  No.  53.) 

B.    Notice   of   Petition   for   Bemoval 
of  Trustee, 

In   the    district    court   of   the   United 
States  for   the  ^-^— ^  district   of 


In  the  matter  of 


u 


Bankrupt. 


In  Bankruptcy. 


J 


At 


on  the 


A.  D.  18—.     To 


day  of 


,    trustee    of    the    estate    of 

,  bankrupt: 

You   are   hereby   notified   to   appear 

before  this  court,  at ,  on  the 

day  of ' — ,  A.  D.  18 — , 

at o'clock   —   m.,    to    show 

cause  (if  any  you  have)  why  you 
should  not  be  removed  from  your  trust 
as   trustee   as   aforesaid,    according    to 

the  prayer  of  the  petition  of  

,  one  of  the  creditors  of  said 

bankrupt,    filed   in   this   court   on   the 
day  of ,  A.,D.  18—, 


in  which  it  is 'alleged  (here  insert  the 
allegation  of  the  petition). 

: — ,  clerk. 


(Form  No.  54.) 

C.     Order  for  Bemoval  of  Trustee. 

In    the    district    court    of    the    United 
States   for   the district   of 


In  the  matter  of     | 


.    In  Bankruptcy. 


Bankrupt. 


Whereas 
did,  on  the 


Of 


day  of 


A.  D.  18 — ,  present  his  petition  to  this 
court,    praying   that    for    the    reasons 

therein    set    forth, , 

the   trustee    of    the    estate    of    said 

,  bankrupt,  might  be 

removed: 

Now,    therefore,    upon     reading    the 
said    petition    of    the    said 
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-—  and  the  evidence  submitted 
therewith,  and  upon  hearing  counsel 
on  behalf  of  said  petitioner  and  coun- 
sel for  the  trustee,  and  upon  the  evi- 
dence submitted  on  behalf  of  said 
trustee. 

It  is  ordered  that  the  said  '■' 

— — ^-^—  be   removed   from   the   trust 


as  trustee  of  the  estate  of  said  bank- 
rupt, and  that  the  costs  of  the  said 
petitioner   incidental   to   said    petition 

be   paid  by   said , 

trustee    (or  out  of  the  estate  of  the 

said  ■  — ,  subject  to  prior 

charges). 

Witness     the     honorable      — 


— f  judge  of  the  said  court,  and 

the  seal  thereof,  at  — ,  iu  said 
district,     on     the  '■'       day     of 


-,  A.  D.  18—. 
(Seal  of  the  court.) 


-,  clerk. 


(Form  No.  55.) 

D.    Order  for  Choice  of  New  Inuiee, 

In   the    district    court    of    the   United 
States   for   the district  of 


In  the  matter 


^1 


Bankrupt. 


In  Bankruptcy. 


At 


,  on  the 

-,  A.  D.  18—. 


day  of 


Whereas  by  reason  of  the  removal 
(or  the  death  or  resignation)  of 
,  heretofore  appoint- 
ed trustee  of  the  estate  of  said  bank- 
rupt, a  vacancy  exists  in  the  office  of 
said  trustee. 

It  is  ordered  that  a  meeting  of  the 
creditors  of  said  bankrupt  be  held  at 

— — — ,  in ,  in  said  district, 

on  the day  of  — — ,  A.  D. 

18 — J  for  the  choice  of  a  new  trustee 
of. said  estate. 

And  it  is  further  ordered  that  notice 
be  given  to  said  creditors  of  the  time, 
place  and  purpose  of  said  meeting,  by 
letter  to  each,  to  be  deposited  in  the 
mail  at  least  ten  days  before  that  day. 
,  referee  in  bankruptcy. 


(FoBM  No.  56.) 

ZX.    Cartlflcate  by  Bof area  to  Judga. 

In    the    district    court    of   the    United 
States  for   the district  of 


In  the  matter  of     | 


Bankrupt. 


In  Bankruptcy. 


I^ ,  one  of  the  ref 

erees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  in  the  course  of 
the  proceedings  in  said  cause  before 
me  the  following  question  arose  per 
tinent  to  the  said  proceedings  (here 
state  the  question,  a  summary  of  the 
evidence  relating  thereto,  and  the  find- 
ing and  order  of  the  referee  thereon. 

And  the  said  question  is  certified  to 
the  judge  for  his  opinion  thereon. 

Dated  at ,  the day 

of ,  A.  D.  18—. 


-,  referee  in  bankruptcy. 


(Form  No.  57.) 
XXL    DiBcharge  of  Baakropt 
A.  Bankrupt's  Petition  for  Discharge, 

-} 


In  the  matter 


Bankrupt. 


In  Bankruptcy. 


To  the   honorable 


,  judge   of 

the    district    court    of    the    United 
States  for  the  district  of 
,   of 


and  state 


in 
of 


the  county  of  

,  in  said  district,  respectfully 

represents  that  on  the  — ^— day  of 

,  last  past,  he  was  duly  ad- 
judged bankrupt  under  the  acts  of  con- 
gress relating  to  bankruptcy;  that  he 
has  duly  surrendered  all  his  property 
and  rights  of  property,  and  has  fuUy 
complied  with  all  the  requirements  of 
said  acts  and  of  the  orders  of  the 
court  touching  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be 
decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable 
against  his  estate  under  said  bankrupt 
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acts,  exeept  such  debts  as  are  excepted 
bjr  law  from  saeh  discharge. 

Dated  this day  of , 

A.  D.  189—. 


bankniptl 


Obdbb  or  Notice  Thxbbon. 


District  of 
On  this 


Bo»* 


day  of 


A.  D.  180— y  on  reading  the  foregoing 
petition,  it  ia 

Ordered  by  the  eonrt,  that  a  hearing 

be  had  npon  the  same  on  the 

day  of  f  A.  D.  189 — ,  before 


said  court,  at 
at  


•f  in  said  district, 


o'clock  in  the 
noon;  and  that  notice  thereof  be  pub- 
lished in ,  a  news- 
paper printed  in  said  district,  and  that 
all  known  creditors  and  other  persons 
in  interest  may  appear  at  the  said  time 
and  place  and  show  cause,  if  any  they 
have,  why  the  prayer  of  the  said  peti- 
tioner should  not  be  granted. 

And  it  is  further  ordered  by  the 
eonrt  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said 
petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as 
stated. 


^tness     the      honorable 


,  judge  of  the  said  court,  and 

the  seal  thereof,  at  ,  in  said 

district,     on     the     day     of 


.,  A.  I>.  189—. 
(Seal  of  the  courts 


clerk. 


hereby  depose,  on  oath,  that 

the  foregoing  order  was   published  in 
the on  the  following 


days,  viz.: 


On  the 

on  the 


the  year  189 — . 


•  day  of 
day  of 


and 
.  in 


District  of 


-,  189—. 


Personally  appeared r-, 

and  made  oath  that  the  foregoing  state* 
ment  by  him  subscribed  is  true. 

Before  me, 

(official  character). 

I  hereby  certify  that  I  have  on  this 
day  of  ,  A.  D.  189—, 


lent  by  mail  copies  of  the  above  order, 
as  therein  directed. 


'f  clerk. 


(Form  No.  58.) 

B.    Specification  of  Grounds  of  Oppo* 
sition  to  Bankrupt's  Discharge. 

In    the    district    court    of   the   United 
States  for  the district  of 


In  the  matter 


^1 


Bankrupt. 


In  Bankruptcy. 


the   county  of 


of  ,   in 

—  and  state  of 
a   party   interested    in    the 

estate  oif  said  ,    a 

bankrupt,  do  hereby  oppose  the  grant- 
ing to  him  of  a  discharge  from  his 
debts,  and  for  the  grounds  of  such  op* 
position  do  file  the  following  specifica- 
tion (here  specify  the  grounds  of  oppo- 
sition). 

— —  ,  creditor. 


(FORM  No.  59.) 

G.    Discharge  of  Bankrupt, 

District    court    of   the   United    States, 

district  of . 

Whereas ,     of 

-,  in  said  district,  has  been  duly 


adjudged  a  bankrupt,  under  the  acts 
of  congress  relating  to  bankruptcy,  and 
appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it 
is  therefore  ordered  by  this  court  that 

said '■'        be  discharged 

from  all  debts  and  claims  which  are 
made  provable  by  said  acts  against  his 
estate,  and  which  existed  on  the 
day  of ,  A.  D.  189—, 


on  which  day  the  petition  for  adjudi- 
cation was  filed  him;  exeept- 

i|ig  such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness      the      honorable 

f  i'ldge  of  said  district  court, 

and  the  seal  thereof  this day 

of ^  A.  D.  18d— . 


(Seal  of  the  court.) 


'f  clerk. 


(Form  No.  00.) 

XXn.    CkunposltloxL 

A.    Petition  far  Meeting  to  Consider 
Composition. 

In    the    district    court    of   the    United 
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States  for  the 


district   of 


I    In  Bankraptcj. 


Bankrupt. 


To   the    honorable 


judge  of  the  district  court  of  the 
United  States  for  the  dis- 
trict of : 

The  above  named  bankrupt  respect- 
fully represents  that  a  composition  of 

per  cent,  upon  all  unsecured 

debts,     not     entitled     to     a     priority 

in    satisfaction    of 

debts  has  been   proposed  by 

to creditors,  as  pro- 


vided by  the  acts  of  congress  relating 
to  bankruptcy,  and verily  be- 
lieve that  the  said  composition  will  be 
accepted  by  a  majority  in  number  and 

in    value    of   creditors    whose 

claims  are  allowed. 
Wherefore  he  prays  that  a  meeting 

of   creditors    may    be    duly 

called  to  act  upon  said  proposal  for  a 
composition,  according  to  the  provi- 
sions of  said  acts  and  the  rules  of 
court. 

,  bankrupt. 


(Form  No.  61.) 

Bw    Application   for  Confirmation    of 
Composition, 

In    the   district    court    of    the    United 
States  for   the district   of 


1 


In  the  matter  of     | 


\ 


In  Bankruptcy. 


Bankrupt. 


To   the   honorable 


judge  of  the  district  court  of  the 
United  States  for  the dis- 
trict of . 

At  ,  in  said  district,  on  the 

day  of ,  A.  D.  189—, 

now    comes ,    the 

above  named  bankrupt  and  respectfully 
represents  to  the  cpurt  that,  after  he 
had  been  examined  in  open  court  (or 
at  a  meeting  of  his  creditors),  and  had 


filed  in  court  a  schedule  of  his  prop- 
erty and  a  list  of  his  creditors,  as  re- 
quired by  law,  he  offered  terms  of  com- 
position to  his  creditors,  which  terms 
have  been  accepted  in  writing  by  a 
majority  in  number  of  all  creditors 
whose  claims  have  been  allowed,  which 
number  represents  a  majority  in 
amount  of  such  claims;  that  the  con- 
sideration to  be  paid  by  the  bankrupt 
to  his  creditore,-  the  money  necessary 
to  pay  all  debts  which  have  priority, 
and    the     costs     of    the     proceedings, 

amounting  in  all  to  the  sum  of 

dollars,  has  been  deposited,  subject  to 

the  order  of  the  judge,  in  the 

National  Bank,  of  ,-  a  desig- 
nated depository  of  money  in  bank- 
ruptcy cases. 

Wherefore  the  said respect- 
fully asks  that  the  said  composition 
may  be  confirmed  by  the  court. 

,  bankrupt. 


(FosM  No.  62.) 

C.    Order    Confirming    Composition, 

In    the    district    court   of    the    United 
States  for   the  district   of 


'   In  Bankruptcy. 


An  application  for  the  confirmation 
of  the  composition  offered  by  the  bank- 
rupt having  been  filed  in  court,  and 
it  appearing  that  the  composition  has 
been  accepted  by  a  majority  in  num- 
ber of  creditors  whose  claims  have 
been  allowed  and  of  such  allowed 
claims;  and  the  consideration  and  the 
money  required  by  law  to  be  deposited 
having  been  deposited  as  ordered,  in 
such  place  as  was  designated  by  the 
judge  of  said  court,,  and  subject  to  his 
order;  and  it  also  appearing  that  it  is 
for  the  best  interests  of  the  creditors; 
and  that  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would 
be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  are  in  good 
faith  and  have  not  been  made  or  pro- 
cured by  any  means,  promises,  or  acts 
contrary  to  the  acts  of  congress  relat- 
ing  to  bankruptcy:     It   is    therefore 
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herebj  ordered  that  the  said  composi- 
tion be,  and  it  hereby  is,  confirmed. 

Witness     the     honorable     : 

y  judge  of  said  court,  and  the 

seal  thereof,    this day    of 

,  A.  D.  18&— . 

(Seal  of  the  court.) 


-,  clerk. 


(Form  No.  63.) 

D.    Order  of  Distribuiian  on  Compo- 
sition, 

United  States  of  America. 
In  the   district    court    of    the   United 
States  for  the  district  of 


In  the  matter  of 


•   In  Bankniptoy. 


Bankrupt. 


The  composition  offered  by  the  above 
named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of 
said  court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the 
deposit  shall  bo  made  by  the  clerk  of 
the  court  as  follows,  to- wit:  1st,  to 
pay  the  several  claims  which  have  pri- 
ority; 2d,  to  pay  the  costs  of  proceed- 
ings; 3d,  to  pay,  according  to  the  terms 
of  the  composition,  the  several  claims 
of  general  creditors  which  have  been 
allowed,  and  appear  upon  a  list  of  al- 
lowed claims,  on  the  files  in  this  case, 
whieh  list  is  made  a  part  of  this  order. 

Witness     the     honorable 

*,  judge  of  said  court,  and  the 
seal  thereof,  this  — ^— — —  day  of 
,  A.  D.  18^—. 

(Seal  of  the  court.) 


-,  clerk. 
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L    OompiaiiitB,  181 

A.  Against  Bank  Neglecting  To  Pre- 

sent Note,  181 

B.  Against   Bank  Not    Giving    Due 

Notice,  181 

C.  Against    Bank    Having    Certified 

Check,   181 

D.  By  or  Against  Individual  Bank- 

er, 182 

E.  Banking   Association,   in   Its   As- 

sociate Name,  182 

F.  Banking  Association  in  Name  of 

lU  President,  182 


L    Ckwnplaliita. 

A.  Complaint     Against     Bank,     for 

Neglecting  To  Present  Note, 

I.  (Allegation  of  defendant's  incor- 
poration.) 

II.  That  the  defendants,  on  or  about 

the  day  of  ,  18 , 

received  from  the  plaintiff,  he  then  be- 
ing a  depositor  at  their  bank,  a  nego- 
tiable promissory  note  (or  bill  of  ex- 
change),  of  which  the  following  is  a 
copy:  (copy  of  note). 

III.  That  the  defendants,  in  con* 
sideration  thereof,  undertook  and  prom- 
ised the  plaintiff  to  use  due  diligence 
in  presenting  said  note,  and  demanding 
payment  thereof,  from  the  makers  (or, 
if  it  is  a  bill  of  exchange,  from  the 
acceptors;  *  and  in  case  of  default  in 
payment  thereof,  according  to  its  tenor 
(to  cause  the  same  to  be  duly  pro- 
tested for  non-payment,  and)  to  cause 
due  notice  thereof  to  be  given  to  M.  N., 
the  indorser  (or  drawer)  thereof,  where- 
by to  render  him  liable  thereon. 

IV.  That  the  defendants  *  did  not 
present  said  (note)  for  payment  on  the 
day  of  its  maturity,  but  negligently 
omitted  to  do  so,  by  reason  whereof 
the  plaintiffs  have  wholly  lost  the 
moneys  due  on  said  note.  1  Abb.  Forms 
400. 

B.  Complaint  Against  Bank,  for  Not 

Giving  Due  Notice, 
As  in  preceding  form  to  the  *  and 
continue,  presented  said  (note)  on  the 
day  of  its  maturity,  and  the  same  was  not 
paid,  but  that  they  did  not  give  due 
notice  thereof  to  the  said  (indorser), 
but  negligently  omitted  so  to  do,  by  rea- 
son whereof  the  plaintiffs  have  wholly 
lost  the  moneys  due  on  said  note.  1 
Abb.  Forms  401. 

C.  Complaint  Against  Bank,  Drawee, 

Having  Certified  Check. 

I.  That  the  defendants  are  a  cor- 
poration, created  by  and  under  the 
laws  of  this  state,  organized  pursuant 
to  an  act  of  the  legislature  entitled 
(''An  Act  to  authorize  the  business 
of  Banking")  (or  if  the  bank  was  or- 
ganized under  a  special  charter,  state 

title  of  its  charter),   passed  , 

and  the  acts  amending  the  same. 

II.  That    on    the   day   of 

;-,  18 ,  at  ,  one  M.  >i. 

made  his  check  (or  certain  persons,  un- 
der their  firm  name  of  M.  N.  Sb  Co., 
made  their  check)  in  writing,  bearing 
date  on  that  day,  and  directed  it  to 
the   defendants,  and   thereby   required 
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them  to  pay  to  this  plaintiff  or  order 

(or  bearer), dollars,  for  value 

received;  and  delivered  the  same  to  this 
plaintiff  (or  if  payable  to  a  third  party, 
state  it).  ^     ^' 

m.    That  then  and  there  (or  on  the 

day  of  ,   18 ,  at 

)     the    defendants,    by    their 

agent,  duly  authorized  thereto  in  writ- 
ing, accepted  and  certified  the  same  to 
be  good. 

IV.  That  thereafter  the  same  was 
duly  presented  for  payment,  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
261. 

D.  Complainif  Action  by  or  Against 
an  Individual  Banker, 

The  plaintiff  complaining  of  the  de- 
fendant, alleges: 

I.  That  the  plaintiff  is  an  individual 
banker,   carrying   on   the    business    of 

banking  at  ,  in  this  state,  un- 

der   the    designation    of   the    bank    of 

pursuant  to  authority  of  an 

act  of  the  legislature,  entitled  ("An 
Act  to  authorize  the  Business  of  Bank- 
ing"), passed  ,  and   the  acts 

amending  the  same.    I  Abb.  Forms  134. 

B.  Complaint,  Banking  Association 
Suing  or  Sued  in  Its  Associate 
Name, 

The  A.  B.  Bank,  plaintiff,  against 
W.  X.  and  Y.  Z.,  defendants. 

The  plain hffs  complaining  of  the  de- 
fendants, allege: 

I.  That  the  plaintiffs  (or  defend- 
ants) are  a  banking  association  created 
by  and  under  the  laws  of  this  state,  or- 
ganized pursuant  to  an  act  of  the  legis^ 
lature,  entitled  ("An  Act  to  authorize 
the    Business    of     Banking"),     passed 

,  and   the  acts  amending  the 

same.    1  Abb.  Forms  133. 

F.  Complaint,  Banking  Association 
Suing  or  Sued  in  Name  of  Its 
PreMewL 

A.  B.,  as  president  of  the  bank  of 
a  D.,  plaintiff,  against  W.  X.  and  Y.  2., 
defendants. 

The  plaintiff,  complaining  as  presi- 
dent of  the  Bank  of  C.  D.,  alleges: 

I.  That  the  plaintiff  is  the  president 
of  said  bank,  an  association  created  by 
and  under  the  laws  of  this  state,  organ- 
ized pursuant  to  an  act  of  the  legis- 
lature, entitled  ("An  Act  to  authprize 
the  Business  of  Banking"),  passed 
,  and  the  acts  amending  the 
same.    1  Abb.  Forms  134.  | 
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L    Omnplalnta. 

A.    Affidavit     for     Bastardy     {Com- 
plaint) by  Female  (a). 

State  of  Florida,  county  of  Kadiaon. 

"Before  the  subscriber,  Bobert  M. 
Witherspoon,  county  judge  and  ex-offi- 
eio  justice  of  the  peace  in  and  for  aaid 
county,  personally  came  Maggie  C. 
.  .  .  who,  being  duly  sworn,  says 
that  on  the  19th  day  of  May,  A.  D. 
1880,  in  the  county  and  state  afore- 
said, the  deponent,  being  a.  single 
woman,  she  was  delivered  of  a  ^rl 
child,  which  by  law  is  deemed  and 
held  a  bastard,  and  that  William  H.  T. 
.  .  •  is  the  father  of  said  bastard 
child. 

Maggie  C.  .   .    . 

Sworn  to  and  subscribed  before  me 
tHis  20th  day  of  October,  A.  D.  1880. 

Bobt.  M.  Witherspoon, 
Ck>unty  judge  and  ez-officio  justice  of 

the  peace." 
W.  H.  T.  V.  State,  18  Fla.  883. 

Note. — Each  complaint  under  this 
title  must  be.  tested  by  the  statutes 
of  the  state  where  made.  There  is  a 
great  diversity  of  legislation  upon  this 
subject  in  those  states  where  the  ac- 
tion exists.  In  some  states  it  is  of 
a  criminal  nature;  in  other  states  it  is 
a  civil  action,  and  in  others  it  is  termed 
a  quasi  criminal  action. 

Complaint  for  Bastardy  by  Female  (h), 
"Martha  Boberts  being  first  duly 
sworn  deposes  and  says  that  she  is  a 
single  woman,  and  is  now  pregnant 
with  child  within  the  said  sixth  justiee 
district  of  the  county  of  Hillsborough, 
in  the  state  of  Florida,  which  said  child 
when  bom  will  in  law  be  deemed  and 
held  to  he  a  bastard,  and  that  Franklin 
C.  Thomas,  of  the  said  county  of 
Hillsborough  and  state  of  Florida  is 
the  father  of  said  child."  Thomas  v. 
Bute,  37  Fla.  378,  20  So.  259. 
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CompUnut  for  Battardy  bff  Female  (e), 

''State  of  Indiana,  Tippeeanoe  county, 
88.    Before  Noah  Justice,  justice  of 
the  peace  in  and  for  Fairfield  town- 
ship.   The  State  of  Indiana,  on  the 
relation     of    Mary    £.    Packer,    v. 
Asher   Arnold.     Complaint. 
"Mary  R  Packer  complains  of  Ash- 
er Arnold,  and  says  that  she  is  preg- 
Bant  with   a   bastard   child,   and   that 
Asher  Arnold   is   the   father   of    said 
child. 

Mary  E.  Packer. 
Subscribed  and  sworn  to  before  me  this 
11th  day  of  October,  1889. 

WilUam  C.  Mitchell, 
Notary  PubUc.    (Seal.) ' ' 
Smith  V.  State,  125  Ind.  440,  25  N.  R 
598. 

Note, — ^This  complaint  would  be  in- 
sufficient in  many  jurisdictions  for  the 
reason  tfiat  it  does  not  state  that  de- 
fendant is  an  unmarried  woman,  and 
for  the  further  reason  that  it  is  sworn 
to  before  a  notary  public. 

B.  Complaint  by  Selectmen, 
"That  one  Clarissa  Neff,  a  legal  in- 
habitant of  the  town  of  Hampton,  a 
single  and  unmarried  woman,  was,  on 
the  23rd  of  October,  1819,  at  said 
Hampton,  delivered  of  a  bastard  child; 
that  she  is  poor  and  needy,  and  unable 
to  support  said  child;  that  said  child 
18  now  living,  and  likely  to  become 
expensive  and  chargeable  to  said 
town;  and  that  no  sufficient  security 
has  ever  been. offered  to  indemnify  said 
town  against  all  charge  and  expense, 
for  the  support  of  said  bastard  child; 
and  that  said  town  has  already  actually 
been  compelled  to  contribute  toward 
the  expense  of  maintaining  said  bas- 
tard child;  that  said  child  was  be- 
gotten on  the  body  of  the  said  Clarissa, 
by  Jesse  Fuller,  on  or  about  the  21st 
day  of  January,  1819,  and  that  he  is 
the  father  of  said  child;  and  the  said 
Clarissa  Neff,  the  mother  of  said  child, 
hasy  at  all  times,  neglected  and 
omitted  to  bring  forward,  in  her  own 
name,  and  prosecute  to  final  judgment, 
her  suit  for  the  maintenance  of  said 
child."  Fuller  17.  Hampton,  5  C6nn. 
416. 

n.    IndletnMDt  for  Bastaxdy. 

"The  jurors,  etc.,  present  that  Wal- 
ter Wynne,  on  the  4th  of  October, 
1893,  and  in  upon  the  body  of  one 
Mary  Neal  did  wilfully  and  unlawfully 
beget  a  bastard  child,  she  the  said 
Maiy  Neal  being  then  and  there  an 


unmarried  woman,  and  the  said  bastard 
child,  as  begotten  by  said  Walter 
Wynne,  having  been  born  alive  on  the 
fourth  day  of  July,  1894,  still  lives 
and  is  likely  to  become  a  county 
charge,  and  he  the  said  Walter  Wynne 
then  and  there  refused  to  provide  for 
the  maintenance  of  said  child,  against 
the  form  of  the  statute, '"^  etc.  State 
17.  Wynne,  116  N.  C.  981,  21  S.  B.  35. 

IZL    Warrant  for  Arrest 

''The  People  of  the  State  of  Illinois, 
to  the  sheriff  or  any  constable  of  said 
county:  Whereas  Clara'  J.  Lee  of  Law- 
rence county,  Ills.,  an  unmarried 
woman,  has  this  day  made  complaint 
under  oath  before  H.  W.  Bunn,  a  jus- 
tice of  the  peace  in  and  for  said  coun- 
ty, that  she  is  pregnant  with  child, 
which  is  liable  to  be  born  a  bastard, 
and  Thomas  E.  Palmer  is  the  father 
of  said  child.  We  therefore  command 
you  to  arrest  the  said  Thomas  £.  Palm- 
er, and  bring  him  before  said  justice 
to  answer  unto  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 
Given  under  my  hand  and  seal  of  said 
justice  this  26th  day  of  Dec,  1889. 

H.  W.  Bunn." 

Palmer  i>.  People,  138  111.  356,  365, 
28  N.  £.  130. 

IV.  Oommltment  in  Baatardy. 

"Whereas  Walter  L.  Myers,  the 
prisoner  herewith  sent  you,  has  this 
day  been  convicted  before  me,  an  act- 
ing justice  of  the  peace  for  Boon  Sta- 
tion township  in  said  county,  on  the 
charge  of  bastardy,  and  sentenced  for 
a  fine  of  ten  dollars  for  state  and  to 
forty  dollars  for  mother  of  child  and 
four  dollars  and  fifty-five  cents  costs, 
total,  $64.55:  you  are  therefore  com- 
manded to  receive  the  said  Walter  L. 
Myers  into  the  common  jail  of  the 
county  of  Alamance,  there  to  remain 
until  the  expiration  of  the  time  afore- 
said, and  that  he  shall  remain  in 
prison  until  the  costs  and  fine  are 
paid,  or  he  shall  otherwise  be  die- 
charged  according  to  law. 

H.  F.  Tickle, 
Justice  of  the  peace." 

Myers  v,  Stafford,  114  N.  C.  234,  19 
S.  B.  764. 

V.  Bond  for  OompUanoe  Witb  Judg- 

ment in  Bastardy. 
''Know  all  men  by  these  presents, 
that  we,  Thomas  Carpenter  and  George 
Such  are  held  and  firmly  bound  unto 
the  state  of  New  Jersey,  in  the  sum 
of  one  thousand  dollars  to  be  paid  to 
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the  said,  the  state  of  New  Jersey,  to 
which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  and 
each  of  us,  jointly  and^  'severally,  and 
our  and  each  and  every  of  our  heirs, 
executors  and  administrators  firmly  by 
these  presents.  Sealed  with  our  seals 
and  dated  the  twenty-fifth  day  of  June, 
1881.  Th«  condition  of  this  obligation 
is  such  that  whoreas  Thomas  Carpen- 
ter, at  the  April  term  of  the  Middle- 
sex county  court  of  quarter  sessions, 
was  convicted  of  being  the  father  of  a 
bastard  child  born  in  the  township  of 
Woodbridge,  Middlesex  county,  New 
Jersey,  of  the  body  of  Joanna  Jordon, 
and  that  the  said  child  is  chargeable 
to  the  said  township  of  Woodbridge. 
Now,  therefore,  if  the  said  Thomas 
Carpenter  shall  obey  and  comply  with 
the  order  of  filiation  heretofore  made 
against  him  and  indemnify  the  town- 
ship of  Woodbridge  and  each  and 
every  of  the  townships  of  this  state 
which  may  have  incurred  or  which 
may  *  hereafter  incur  any  costs  or  ex- 
pense by  reason  of  the  birth,  educa- 
tion and  maintenance  of  the  said  bas- 
tard child  or  of  its  mother  during  her 
confinement,  or  from  all  actions,  suits, 
troubles  and  other  charges  and  demands 
whatsoever,  touching  or  concerning  the 
same,  then  this  present  obligation  to 
be  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

T.  D.  Carpenter  (L.  S.) 
Oeo.  Such   (L.  8.) 
Sealed  and  delivered  in  presence  of 

Howard  Wesner, 
New  Brunswick,  N.  J." 
Such  V.  State,  55   N.  J.  L.   289,  26 
Atl.  896. 

VL     Bond  To    Indemxiify    Town    in 
Bastardy. 

''The  condition  of  the  .foregoing  bond 
is  such,  that  whereas  the  said  Samuel 
Hunn,  Jr.,  is  the  father  of  James 
Hunn,  an  illegitimate  child,  and  is 
liable  for  his  support,  and  whereas  the 
legal  place  of  settlement  of  said  child 
is  in  said  town  of  East  Hartford,  and 
in  the  event  that  he  should  at  any 
time  be  unable  to  support  himself  said 
town  is  in  the  first  place  legally  charge- 
able for  his  support,  against  which 
liability  it  is  the  duty  of  said  Samuel 
Hunn,  Jr.,  to  indemnify  said  town; 
Now  if  we,  the  said  obligors,  shall  at 
all  times  see  that  said  James  Hunn 
is  supported  without  expense  to  said 
town,   and   fully   indemnify   and   save 


harmless  said  town  from  all  loss,  cost 
and  expenses  of  every  kind  which  said 
town  may  incur  by  reason  of  his  be- 
coming chargeable  thereunto,  then  this 
bond  is  to  be  void,  otherwise  to  re- 
main in  full  force."  Town  of  East 
Hartford  r.  Hunn,  2^  Conn.  500. 

vn.    Order  of  DismlBBal  on  Provision 
for  Support  in  Bastardy. 

"Comes  now  the  relator  in  person, 
and  by  A.  F.  Shirts,  her  attorney,  and 
comes  also  the  defendant,  by  Thomas 
J.  Kane,  his  attorney;  and  the  relator 
Boxana  Hines,  in  person,  conies  into 
open  court  and  acknowledges  that  pro- 
vision has  been  made  by  the  defendant 
to  her  satisfaction  for  the  maintenance 
of  the  bastard  child  named  in  the  re- 
lator's complaint.  It  is  therefore  con- 
sidered by  the  court  that  this  cause 
be  dismissed  at  defendant's  costs.  It 
is  therefore  considered  by  the  court 
that  the  relator  recovered  of  the  de- 
fendant all  her  costs  and  charges  in 
this  before  by  her  paid,  laid  out  and 

expended,  taxed  at dollars  and 

cents. ' '    Noble  v.  State  ex  reL 

Hines,  39  Ind.  352. 


BIGAMY. 

0B08S-BEFEBENCE : 

Indictment  and  Information: 
(For  general  forms  of.) 

Indictment  for  Bigamy  (a). 

That  D.  G.,  late  of,  etc.,  on,  etc., 
at,  etc.,  did  marry  one  F.  C,  spinster, 
and  the  said  F.  C.  then  and  there  had 
for  his  wife,  and  that  the  sAid  D.  O. 
afterwards,  to-wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  aforesaid,  feloniously 
did  marry  and  tflike  to  wife  one  H.  M. 
R.,  widow,  and  to  the  said  H.  M.  B. 
was  then  and  there  married,  the  said 
F.  C,  iKs  former  wife,  being  then  and 
there  living,  and  in  full  life,  against 
the  foite  of  the  statute,  etc.,  and 
against  the  peace,  etc.  3  Chit.  Or.  li, 
721. 

Indictment  for  Bigamy  (b). 

That  Elizabeth,  the  wife  of  Augustus 
John  Hervey,  late  of,  etc.,  on,  etc.,  be- 
ing then  married,  and  then  the  wife  of 
the  said  Augustus  John  Hervey,  with 
force  and  arms,  at  the  said  parish  of 
Saint  George  Hanover  Square,  in  the 
said  county  of  Middlesex,  feloniously 
did  marry  and. take  to  husband  Evlyn 
Pierrepont,  duke  of  Kingston  (the  said . 
Augustus  John  Hervey,  her  husband, 
being  then  alive),  against  the  form  of 
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the  sUtnte,  etc.,  and  against  the  peace, 
etc.  And  the  said  jurors,  etc.,  further 
present  that  the  said  Elizabeth,  here- 
tofore, to-wit,  on,  etc.,  at,  etc.,  by  the 
name  of  Elizabeth  Chudleigh,  did  marry 
the  said  Augustus  John  Hervey,  and 
him  the  aaid  Augustus  John  Hervey 
then  and  there  had  for  her  husband, 
and  that  the  said  Elizabeth  being  mar- 
ried, and  the  wife  of  the  said  Augustus 
John  Hervey,  afterwards,  to-wit,  on, 
etc,  with  force  and  arms,  at  the  parish 
of  St.  George  Hanover  Square,  in  the 
laid  county  of  Middlesex,  feloniously 
did  marry  and  take  to  husband  the  said 
Evljn  Pierrepont,  duke  of  Kingston 
(the  said  Augustus  John  Hervey,  her 
former  husband,  being  then  alive), 
against  the  form,  etc.,  and  against  the 
peace,  etc.    3  Chit.  Or.  L.  718. 

Indictment  far  Bigamy  (o). 

That  Charles  H.  Fleming,  late  of  the 
first  ward  of  the  city  of  New  York,  in 
the  county  of  New  York  aforesaid,  on 
the  eleventh  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-flve,  did  marry  one 
Bowena  Baldwin,  and  her  the  said  Bow- 
ena  did  then  and  there  have  for  wife; 
and  the  said  Charles,  afterwards,  to- 
wit,  on  the  thirty-first  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-one,  at 
the  ward,  eity  and  county  aforesaid, 
with  force  and  arms,  did  feloniously 
marry  and  take  as  his  wife  one  Jane 
A  Butt,  and  to  the  said  Jane  was  then 
and  there  married,  the  said  Bowena 
being  then  and  there  living,  and  in  full 
life,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York  and  their  dignity. 
A.  Oakley  Hall,  district  attorney. 

Fleming  r.  People,  5  Park.  Crim. 
(X.  Y.)  353. 

Note,— -Held  not  necessary  to  nega- 
tive a]]  statutory  exceptions  though  in 
enacting  clause. 

Indictment  for  Bigamy  (d). 

"Chasteen  Hughes,  at  the  county  of 
Shawnee,  in  the  state  of  Kansas  afore- 
said, and  within  the  jurisdiction  of  this 
eonrt,  on  the  twenty-first  day  of  March, 
1885,  did  then  and  there  unlawfully 
and  feloniously  marry  one  Loretta  Cav- 
ender,  and  her,  the  said  Loretta  Cav- 
ender,  then  and  there  had  for  his  wife, 
and  the  said  Chasteen  Hughes  then  and 
there  being  a  married  person,  being 
then  and  there  married  to  one  Mary 


Hughes,  she,  the  said  Mary  Hughes, 
being  then  and  there  alive,  and  the 
bond  of  matrimony  between  the  said 
Chasteen  Hughes  and  Mary  Hughes 
then  being  still  undissolved."  State 
17.  Hughes,  8  Crim.  L.  Mag.  735,  786. 
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B.  Introductory  Statements,  193 

C.  Common   Forms   in  Framing  An- 

swers,  193 

1.  Admission,  193 

2.  Admission  of  Instrument,  193 

3.  Belief  Without  Personal  Knowl- 

edge, 193 

4.  Making  Deed  and  Payment,  193 

5.  Ignorant    as    to     Statement    in 

Bill,  193 

6.  Where   One   Defendant    Knows, 

193 

7.  Admit  Event,  No  Knowledge  of 

Time,  193 

8.  Ignorant  of  Allegations  of  Bill, 

194 

9.  Denial   by   One,    Belief    in    by 

Other,  194 

10.  Joint   and   Several   Denial,    194 

11.  Schedule  of  Deeds,  194 

12.  Account  Set  Forth,  194 

D.  Conclusions  to  Answers,  194 

1.  Common  Form,  194 

2.  Claim  of  Defense  as  in  Demwr* 

rer,  194 

For   other   forms,    see    4    Standard 
Peoc.  108-1X0,  144,  145,  148,  181. 

CBOSS-EEFERENOEB: 

Account  and  Accounting  : 
Bill  by  Administrator  Against  Inu- 

Bill  for  Aceounting  Against  Broker; 
Prayer   for   an    Account    of    Bents, 

Profits     and    Sums    Beceived    by 

Mortgagee. 

Annuities  : 
Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees  in  Trust. 

Bills  or  Beyiew: 
Bill  of  Beview  on  Discovery  of  New 

Matter; 
Supplemental  Bill  in  Nature  of  Bill 

of  Beview; 
Bill   of  Beview,  Error   Apparent  in 

Bill. 

Bills    To    Impeach    Judgments    and 
Decrees : 
Bill  To  Set  Aside  Decree  for  Fraud. 


Cebtiobabi: 
Bill   for  Writ   of  Certiorari   To  Be- 
move   Proceedings. 
Contribution  : 
Bill    for    Contribution     on     General 
Average. 
Copyright  Proceedings: 

Bill    To    Bestrain     Infringement    of 
Copyright,  and  for  Accounting. 
Creditors'  Suits: 
Bill  in  Behalf  of  Themselves  and  All 

Other  Creditors,  etc.; 
Bill  by  Creditors  Against  Executors; 
Bill  Against   a  Corporation  and  Its 
Stockholders. 
CROSS-BiLii: 
Cross-Bill  by  Administrator  De  Bonis 
Non    To    Have   Belease   Executed; 
Cross-Bill    in    Nature    of    Plea    Puis 
Darrein   Continuance. 
Demurrer: 
Demurrer  in   Equity;   Demurrer  and 
Answer. 
Disclaimer: 

Answer  and  Disclaimer. 
Discovery: 
Bill  for .  Discovery ; 
Objections  in  Answer  Particular  In- 
terrogatories; 
Statement  in  Answer  To  Prevent  Pro- 
duction of  Confidential  Communica- 
tion; 
Statement  To  Prevent  Production  of 
Certain  Documents. 
Divorce: 

Bill  To  Dissolve  Marriage. 
DowsR,  Proceedings  To  Becovsb: 
Bill  for  Dower,  Setting  Aside  Release 
for  Fraud. 
Equity   Jurisdiction  -and   Procedure: 
Petition   To  Amend    Bill    Requiring 

Further  Answer; 
Petition  To  Amend  Bill  Not  Bequir- 

ing  Further  Answer; 
Petition    for    Leave    To    Withdraw 

Beplication  and  Amend  Bill; 
Petition  To  Amend  Bill  by  Adding 

Defendant; 
Affidavit  in  Support   of  Application 
To  Amend  Bill  Before  Beplication; 
Order  for  Leave  To  Withdraw  and 

Amend; 
Order  for  Leave   To  Amend   an  In- 
junction  Bill; 
Order  for  Leave  To  Amend  Bill  After 

General  Demurrer; 
Order  for  Leave  To  Amend  Bill  After 

Plea  to  Part  Is  Allowed; 
Exceptions  to  Answers    for    Insuffi- 
ciency (a,  b). 
Estoppel: 
Substance   of  Bill    Setting    Up    an 
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Eqtdtable  Estoppel  Against  Suit  at 
Law. 

Fraui>s,  Statute  op: 
Answer,  Claiming  Benefit  of  Statute 
of  Frauds  (a,  b,  e). 

Fkaxtdulent  Conveyances: 
Bill  Bequiring  Grantee  To  Pay  Over 
Unpaid  Purehase  Price. 

HSABINO: 
Order  on  Hearing  of  Exceptions  for 
Insuflicienej. 

Husband  and  Wife: 

Bill  Belating  to  Estate  of  Married 
Woman,  To  Enforce  Payment  Out 
of  Separate  Property  for  Land 
Conveyed  to  Separate  Use; 

Answer,  Statement  by  Wife  Sep- 
arated From  Husband  Claiming 
Costs; 

Answer,  Statement  by  Husband  Dis- 
claiming Interest  by  Beason  of 
Separation. 

Inheritance: 
BiU  by  Next  of  Kin  for  Share  (a,  b). 

Injunctions: 

Prayer  for  Injunction  and  for  Sub- 
poena; 

Prajrer  To  Bestrain  Proceedings  at 
Law  for  Injunction; 

Prayer  for  Injunction  Against  Trans- 
fer of  Property; 

Prayer  for  Injunction  Against  Work- 
ing Quarry; 

Prayer  for  Injunction  Against  Be- 
eeiving  Partnership  Debts   (a,   b). 

Insane  Persons: 
Answer  in   Equity  by  a  Lunatic  or 
Idiot,  Etc. 

Interpleader: 
Statements    in    Bill     by     Purchaser 

Against  Different  Persons  Claiming 

Payment; 
Bill  of  Interpleader  (Modem  English 

Form); 
Bill  by  Executor,  in  Nature  of  In- 
terpleader To  Obtain  Instructions 

of  Court; 
Bill   of   Interpleader,    Prayer    That 

Defendants  Interplead; 
Affidavit  To  Be  Annexed  to  Bill  of 

Interpleader; 
Affidavit    of    Secretary    to    Public 

Company  To  Be  Annexed  to  BiU 

of  Interpleader. 
LnfiTATioN  OF  Actions: 
Answer  of  Statutes  of  Limitations; 
Answer,  Statement  Baising  Defense 

of  Statute  of  Limitationa, 

ILkRSHALINO  ASSETS: 

Bill  for  Marshaling  Assets. 


MOKTOAGES: 

Prayer  in  Bill  for  Foreclosure  and 
Sale; 

Bill  for  Foreclosure,  Mortgagor  in 
Possession; 

Bill  for  Foreclosure  Against  Snr^ 
viving  Mortgagor,  Etc. 

Bill  for  Bedemption  by  Purchaser; 

Bill  for  Bedemption  by  Heir; 

Statements  in  Bill  for  Bedemption 
of  Absolute  Deed  Taken  as  Se- 
curity. 

NmsANGE: 
Bill  To  Prevent  Nuisance  Where  Ir- 
reparable Injury  Would  Ensue. 

Partition: 
Bill  for  Partition  by  Co-heiresses. 

Partnership: 
Bill  for  Dissolution  and  To  Bestrain 

Collecting  of  Debts; 
Prayer  in  Bill  for  Accounting,  Be- 

eeiver  and  Injunction; 
Prayer  in  Bill  After  Dissolution,  for 

Accounting,  Iden  on  Stock,  etc. 

Patents  : 
Bill   To    Bestrain'   Infringement    of 
Patent  Bight. 
Perpetuation  of  Testimony: 

Bill  To  Perpetuate  Testimony. 
Pledges: 
Bill     for     Bedemption     of     Goods 
Pledged. 
Prayer  for  Belief: 
Prayer  of  Bill  To  Carry  Trusts  Into 
Execution  and  To  Ascertain  Bights 
of  Parties. 
Quia  Timet: 
Bill  by  Surety  on  Bond  To  Comp^ 
Debtor  To  Pay  Debt. 
Bbfobmation  : 
Bill  for  Beformation  of  Conveyanee 
Correcting  Boundary. 
Besoission  and  Cancellation: 
Bill    To  Cancel  or  To   Bectify  and 
Beform    Agreements,    Bonds    and 
Other  Instruments; 
Bill  for  Cancellation  of  Contract  for 

Fraud; 
Bill  for  Cancellation  of  Bond  Oiven 
To  Secure  Payment  for  Supposed 
Interest  of  Testator,  Etc.; 
Substance  of  Bill  for  Cancellation  of 
Deed  Obtained  by  Fraud. 
Bbvivoe: 

Answer  to  Original  Bill  and  Bill  of 

Bevivor,  and  Supplement; 
Bill    of    Bevivor    and    Supplement; 
Death   of   Plaintiff   and   Birth   of 
Heir  of  Defendant; 
Bill  of  Bevivor  on  Marriage  of  F^ 
male; 
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Bill   of   Bevivor    by    Adxninigtrator, 

Executor  Benoancing; 
Answer  to  Original  Bill  and  Bill  of 

Bevivor  and  Supplement; 
Bill   in   Nature   of  Bill   of   Bevivor, 

Devisee  Against  Vendee  for  Spe- 

cifie  Performanoe. 

Service  of  Pbogsss  and  Papers: 
Affidavit  of  Personal  Service  of  Bill; 
Order   for  Service   of   Bill    Out    of 
Jurisdiction. 

flpEcmo  Performance-. 

Bill  for  Specific  Performanoe,  Gen- 
eral Form; 

Bill  Praying  Specific  Performance  by 
Vendee  Against  Vendor; 

Bill  for  Specific  Performance  by 
Vendor  Against  Vendee,  Title  in 
Question; 

Bill  for  Specific  Performance  by 
Vendee  Against  Vendor  aqd  Sub- 
sequent Purchaser; 

Bill  for  Specific  Performance,  Leasee 
Against  Lessor  of  House; 

Bill  for  Specific  Performance  of 
Parol  Agreement,  Belying  on  Part 
Performance; 

Bill  for  Specific  Performance  of 
Agreement  of  Compromise; 

Bill  by  Vendor  Against  Administra- 
tor and  Minor  Children  for  Spe- 
cific Performance; 

Prayer   for  Specific  Performance; 

Prayer  by  Surety  To  Compel  Specific 
Performance  by  Principal  With 
Obligee,  and  for  Writ  of  Ne  Exeat. 

Stockholders'  Suits: 

Statements  of  Bill  by  Minority 
Stockholders  of  Unfair  Manage- 
ment, and  To  Efnjoin  Pooling  in 
Interest  of  Majority; 

Statement  of  Allegations  by  Minority 
of  Gross  Mismanagement. 

Supplemental  Pleading: 

Supplemental  Bill,  Extension  of 
Patent; 

Supplemental   Bill   To   Bestrain   Ac- 
tion at  Law. 
Trusts  and  Trustees: 

Bill  Praying  for  Discharge  as  Trus- 
tee; 

Bill  Praying  for  Appointment  of 
New  Trustee; 

Bill  for  Payment  of  Legacy  and  Ac- 
counting; 

Bill  for  Payment  of  Legacies-  and 
Execution  of  Trust; 

Statement  in  Answer  of  Trustee  of 
Acquiescence  of  Cestui  Que  Trust. 
Verification  : 

Jurat  to  Bill,  Answer  or  Affidavit. 


Waste: 

Bill  To  Bestrain  Waste. 
Wills: 

Bill  by  Husband  of  Legatee  Against 
Executor. 

L    Several  Parts  of  BiU. 

A.  Address, 

(In  Chancery.)  To  the  Bight  Hon- 
orable John  Singleton  Lord  Lyndhnrst 
Baron-  Lyndhurst  of  Lynd hurst,  in  the 
county  of  Southampton,  Lord  High 
Chancellor  of  Great  Britain.  Van 
Heyth.  Bq.  Dr.  1. 

Address. — To   the  chancellor    of    the 

state   of  .     2   Barb.    Ch.   Pr. 

353. 

B.  Introductory  Part  of  BUL 
1.    Common  Form, 

Humbly  complaining  showeth  unto 
your  lordship  your  orator  (or  oratrix) 
A.   B.   of ,   in   the   county    of 


Dr.  2. 


-,  that,   etc.     Van  Heyth.   Eq. 


2.  Introductory   Part   of    BiU    on 

Behalf  of  the  Croton. 

Informing  showeth  unto  your  lord- 
ship Sir  J.  S.  C.  Knt.,  his  majesty's 
attorney  (or  solicitor)  general  on  be- 
half of  his  majesty,  that,  etc.  (or  at- 
torney-general of  her  majesty  the  queen 
consort),  that,  etc.  Van  Heyth.  Eq. 
Dr.  4. 

3.  Introductory  Part  of  BiU  by  At- 

tomey-GeneroL 

Complaining  showeth  unto  your  hon- 
or your  orator  G.  P.  B.,  attorney-gen- 
eral  of  the  state  of  New  York,  in  be- 
half of  the  people  of  said  state.  2 
Barb.  Ch.  Pr.  358. 

4.  Introductory  Part  of  BiU  by  At- 

torney-General on  Relation  of 

Others. 
Complaining  showeth  unto  your  honor 
your  orators,  G.  P.  B.,  attorney-general 
of  the  state  of  New  York,  at  and  by 
the  relation  of  A.  V.  2  Barb.  Ch.  Pr. 
358. 

5.  Introductory    Part    of   Bill    by 

Married  Woman  Suing  by  Her 

Next  Friend, 
Complaining  showeth  unto  your  honor 
your  oratrix  J.  B.,  the  wife  of  A.  B., 
of,  etc.,  by  C.  D.,  her  next  friend.  That, 
etc.     2  Barb.  Ch.  Pr.  357. 

6.  Introductory   Part    of   BiU    by 

Husband  and  Wife, 
Complaining   show   unto  your   honor 
your  orator  and  oratrix  A.  B.,  of,  etc., 
and  E.,  his  wife.    Z  Barb.  Ch.  Pr.  357. 
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7.  Introductory  Part    of    Bill    by 

Feme  Covert  Whose  Husband 

Is  Defendant, 
Humbly  complaining    showeth    unto 
your  lordship   your   oratriz   A.   B.,   of 

.in  the  county  of  ,  the 

wife  of  h,  B.y  of  -the  same  place,  Esq. 
(a  defendant    hereinafter    named)    by 

C.  D.,  of  ,  in   the   county  of 

,  Esq.,  her  next  friend,  that, 

etc    Van  Heyth.  Eq.  Dr.  3, 

8.  Introductory  Part  of    Bill    by 

Feme  Covert  Whose  Husband 
Has  Abjured  Bealm, 
Humbly    complaining    showeth    unto 
your  lordship  your  oratrix  A.   B.,   of 

^ ,  in  the  county  of ,  the 

wife  of  D.  B.,  late  of  the  same  place 
who  hath  abjured  the  realm  (or  who 
hath  by  due  course  of  law  been  sen- 
tenced to  transportation  to  parts  beyond 
the  sea  where  he  now  is  (or  who  is 
an  alien  enemy)  that,  etc.  Van  Heyth. 
Eq.  Dr.  3. 

9.  Introductory    Part    of    Bill    on 

Behalf  of  Infant. 
Humbly  complaining  showeth  unto 
your  lordship  your  oratrix  8.  N.,  spin- 
ster, an  infant  under  the  age  of  twenty- 
one  years  (that  is  to  say)  of  the  age 
of  six  years  and  ten  months  (the 
daughter  and  only  child  of  J.  N.,  late 
of,  etc.,  deceased)  by  J.  M.,  of,  etc., 
gentleman,  her  next  friend,  that,  etc. 
Van  Heyth.  Eq.  Dr.  3. 

10.  Introductory  Part  of  Bill  by 

Corporation. 
(Complaining  showeth  unto  your  hon- 
or, your  orators,  the  mayor,  aldermen 
and  commonalty  of  the  city  of  A.     2 
Barb.  Ch.  Pr.  358. 

11.  Introductory  Part  of  Bill   by 

Idiots  and  Lunatics  Suing  by 

Their  Committee. 
Complaining  show  unto  your  honor 
your  orators  A.  B.,  of,  etc.,  and  G.  D., 
of,  etc.  (against  whom  a  commission 
of  lunacy  luis  lately  been  awarded  and 
issned,  which  is  now  in  force,  and  un- 
der which  said  commission  the  said  G. 

D.  was  duly  found  and  declared  to  be 
a  lunatic;  and  your  orator,  A.  B.,  ap- 
pointed committee  of  his  person  and 
estate).  That,  etc.  2  Barb.  Gh.  Pr, 
358;  Van  Heyth.  Eq.  Dr.  4.  . 

12.  Introductory  Part  of  Bill  by 

Creditors,  Legatees,  etc.,    on 
Behalf    of    Themselves    and 
Others  of  Same  Class. 
Oomplaining   show  unto  your   honor 

your  orators  and  oratrixes,  A.  B.,  E.  F. 

and  G.  H.,  of,  etc.,  on  behalf  of  them- 


selves and  all  other  the  bond  and  sim- 
ple contract  creditors  (or  legatees  and 
next  of  kin)  of  G.  D.  (late  of  8.  P., 
deceased),  who  shall  come  in  and  con- 
tribute to  the  expenses  of  this  suit.  2 
Barb.  Gh.  Pr.  358. 

G.    Stating  Part  of  Bill 

That,  etc.  (setting  out  cause  of  ac- 
tion). 

(Sometimes  concluding)  "And  your 
orator  well  hoped  that  the  said  defend- 
ant would  have  complied  with  such 
of  your  orator's  reasonable  requests  as 
in  justice  and  equity  he  ought  to  have 
done."  Followed  by  the  words:  "But 
now  so  it  is,"  etc.)  Van  Heyth.  Eq. 
Dr.   26. 

D.  Charge  of  Confederacy  in  BiU. 
But  now  so  it  is  may  it  please  your 

lordship  that  the  said  B.  H.  combining 
and  confederating  with  divers  persons 
(or — ^if  there  are  several  defendants, 
then  thus:  combining  and  confederating 
with  the  said  G.  H.  and  M.  H.  and 
with  divers  other  persons,  or — the  said 
B.  H.,  L.  M.  and  N.  M.  combining  and 
confederating  together  and  with  divers 
persons)  at  present  unknown  to  your 
orator  whose  names  when  discovered 
your  orator  prays  he  may  be  at  liberty 
to  insert  herein  with  apt  words  to 
charge  them  as  parties  defendants 
hereto,  and  contriving  how  to  wrong 
and  injure  your  orators  in  the  prem- 
ises he  the  said  B.  H.  absolutely  re- 
fuses to  comply  with  such  requests,  and 
he  at  times  pretends  that,  etc.  Van 
Heyth.   Eq.  Dr.   5. 

Charge  of  Confederacy  in  Bill.  (An- 
other form.) 

But  now  so  it  is  may  it  please  your 
lordship  that  the  said  B.  H.,  L.  M. 
and  N.  M.  in  concert  with  each  other 
allege  that,  etc.  (or  colluding  and  con- 
federating with  each  other  refuse  to 
comply  with  such  requests,  and  pretend 
that,  etc.)     Van  Heyth.  Eq.  Dr.  5. 

E.  Charging  Part  of  Bill. 

"And  the  said  defendant  W.  P.  pre- 
tends that,"  etc. 

"Whereas  your  orator  charges  the 
contrary  thereof  to  be  the  truth,  and 
that,"  etc.    Van  Heyth.  Eq.  Dr.  294. 

"And  the  said  J.  J.  further  pre- 
tends," etc. 

"Whereas  your  orator  charges  the 
contrary  of  all  such  pretenses  to  be  the 
truth  and  particularly  that,"  etc. 
"And  your  orator  further  charges," 
etc.     Van   Heyth.   Eq.   Dr.  31. 

(Goncluding.)    All  which  actings,  do- 
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ings,  pretenses  and  refusals  are  con- 
trary to  equity  and  good  conseienee  and 
tend  to  the  manifest  wrong  and  injury 
of  your  orators  in  the  premises.  Van 
Heyth.  Eq.  T>t,  6. 

F.  Jurisdicii4>th  Clanse, 

In  consideration  whereof  and  foras- 
much as  your  orators  can  only  have 
adequate  relief  in  the  premises  in  a 
court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  re- 
lievable.    Van  Heyth.  Eq.  Dr.  5. 

G.  Interrogatory  Part   {Introductory 

Words). 
To  the  end  therefore  that  the  said 
B.  H.  and  C.  H.  and  their  confederates 
when  discovered  may  upon  their  sev- 
eral and  respective  corporal  oaths  to 
the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance, 
information  and  belief  full,  true,  direct 
and  perfect  answer  make  to  all  and 
singular  the  matters  aforesaid,  and 
that  tai  fully  and  particularly  as  if  the 
same  were  here  Tepeated,  and  they  and 
every  of  them  distinctly  interrogated 
thereto,  and  more  especially  that  the 
said  confederates  may  in  manner  afore- 
said answer  and  set  forth  whether,  etc 
Van  Heyth.  Bq,  Dr.  5. 

H.    Prayer  for  Belief. 

1.  Introductory  Words. 

And  that  (the  said  defendants  may 
answer  the  premises;  and  that  the  said 
agreement  so  made  between  your  ora- 
tor and  the  said  J.  D.  as  aforesaid  may 
be  specifically  performed),  etc.  Van 
Heyth.  Eq.  Dr.  16. 

2.  Prayer  for  an  Account  of  Bents 

and  Profits  of  Testator  ^s  BeaX 

Estate. 
And  that  the  said  defendants  may 
set  forth  a  full,  true,  and  just  rental 
and  particular  of  the  real  estates, 
whereof  or  whereto  the  said  testator 
was  seized  or  entitled  in  fee  simple, 
at  the  time  of  his  death;  and  also  a 
full,  true,  and  particular  account  of  all 
and  every  sum  and  sums  of  money  which 
hath  or  have  been  received  by  them,  or 
either  of  them,  or  any  other  person  or 

Sersons,  by  their  or  either  of  their  or- 
er,  or  for  their  or  either  of  their 
use,  for,  or  in  respect  of  the  rents  and 
profits  of  the  said  estates,  or  any  part 
thereof;  and  whether  any,  and  which 
of  the  said  estates,  or  any  part  or 
parts  thereof,  have  or  hath  not  been 
sold  or  disposed  of,  and  at  what  price 
or  prices  respectively,  and  when  and 
to  whom;   and  whether  sucb  price   or 


prices  respectively  have  or  hath  not 
been  paid,  and  to  whom;  and  if  not, 
why  not?     2  Barb.  Ch.  Pr.  859. 

3.  Prayer  for  an  Account  of  Honey 

Mad  and  Beceived. 
And  that  the  said  defendants  may  set 
forth  an  account  of  all  and  every  sum 
and  sums  of  money  received  by  them 
or  either  of  them,  or  by  any  person 
or  persons  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their 
use,  for  or  in  respect  of  the  said  (as 
the  case  stated  in  the  bill  may  be), 
and  when  and  from  whom,  and  from 
what  in  particular  all  and  every  such 
sums  were  respectively  received,  and 
how  the  same  respectively  have  been 
applied  or  disposed  of.  2  Barb.  Gh. 
Pr.  359. 

4.  Prayer  for  an  Account  of  Per- 

sonal Estate. 
And  that  the  said  defendants  may 
discover  and  set  forth  a  full,  true,  and 
particular  account  of  all  and  singular 
the  personal  estate  and  effects  of  the 
said  testator,  and  of  every  part  thereof, 
which  hath  been  possessed  by,  or  come 
to  the  hands  of,  the  said  defendants, 
or  either  of  them,  or  to  the  hands  ot 
any  other  person  or  persons  by  their 
or  either  of  their  order,  or  for  their 
or  either  of  their  use;  with  the  par- 
ticular nature,  quantities,  qualities,  and 
true  and  utmost  values  thereof,  and 
of  every  part  thereof  respectively;  and 
how  the  same  and  every  part  thereof, 
hath  been  applied  and  disposed  of;  and 
whether  any,  and  what  part  thereof, 
now  remains  unapplied  and  undisposed 
of;  and  why;  and  whether  any,  and 
what  part  of  such  personal  estate  re- 
mains outstanding  to  any  and  what 
amount,  and  why;  and  that  the  said 
defendants  may  also  set  forth  an  ac- 
count of  the  debts  due  from  the  said 
testator,  and  of  his  funeral  expenses 
and  legacies;  and  whether  any,  and 
which,  of  such  debts  are  outstanding, 
and  why.    2  Barb.  Ch.  Pr.  360. 

5.  Prayer  for  Production  of  Deeds 

and  Papers. 
And  that  the  said  defendants  may 
set  forth  a  list  or  schedule,  and  de- 
scription of  every  deed,  book,  account, 
letter,  paper,  or  writing  relating  to  the 
matters  aforesaid,  or  any  of  them;  or 
wherein,  or  whereupon  there  is  any 
note,  memorandum,  or  writing,  relating 
in  any  manner  thereto,  which  now  are, 
or  ever  were  in  their  or  either,  and 
which,  of  their  possession  or  power; 
and   may   particularly   describe    which 
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thereof  now  are  in  their,  or  either,  and 
which  of  their  possession  or  power,  and 
maj  deposit  the  same  in  the  offiee  of 
the  register  of  thiseourt  (or  the  clerk 
in  ehaneerj  for  the  fourth  circuit),  for 
the  usual  purposes;  and  otherwise  that 
the  said  defendants  maj  account  for 
sneh  as  are  not  in  their  possession 
or  power.     2  Barb.  Ch.  Pr.  359. 

6.  General  Prayer  for  Belief  (al- 
ways concluding  prayer). 
And  that  your  orator  maj  have  such 
farther  or  other  relief  in  the  premises 
as  the  nature  of  the  circumstances  of 
this  ease  may  require  and  to  your  lord- 
ship shall  seem  meet.  Van  Heyth.  Eq. 
Dr.  5,  6. 

L    Prayer  for  Process. 

1.  Prayer  for  Subpdena. 

May  it  please  your  lordship  to  grant 
unto  your  orator  his  majesty's  most 
gracious  writ  of  subpoena  to  be  directed 
to  the  said  A.  B.,  thereby  commanding 
him  at  a  certain  day  and  under  a  cer- 
tain pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  true,  direct  and 
perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to 
perform  and  abide  such  further  or- 
der, direction  and  decree  therein  as  to 
yonr  lordship  shall  seem  meet.  And  your 
orator  shall  ever  pray,  etc.  Van  Heyth. 
Eq.  Dr.  6. 

Prayer  in  Suits  Against  United  States, 

or  State, 
And  may  it  please  your  honor  that 
the  district    attorney   of    the    United 

States  for  the district  of  New 

York  (or  the  attorney-general  of  the 
state  of  New  York),  on  being  at- 
tended with  a  copy  of  this  bill,  may 
appear  and  put  in  an  answer  thereto, 
and  may  stand  to,  and  abide  such  order 
and  decree  in  the  premises  as  to  your 
honor  shall  seem  meet.  2  Barb.  Ch.  Pt. 
360. 

Prayer  in  Swiis  Against  Corporation, 
And  that  the  said  the  president,  di' 
rectors  and  company  of  the  Schenec- 
tady bank  may  appear  according  to 
lav,  and  the  course  and  practice  of 
this  court.     2  Barb.  Ch.  Pr.  360. 

2.  Prayer  for  Injunction  To  Stay 

Waste. 
May  it  please  your  lordship  to  grant 
nnto  your  orator  not  only  his  majesty's 
most  gracious  writ  of  injunction  issuing 
out  of  and  under  the  seal  of  this  hon- 
orable court,  to  be  directed  unto  the 


said  A.  B.  to  restrain  him,  his  servants, 
workmen,  and  agents  from  committing 
waste,  spoil  or  destruction  in  the  man- 
sion or  other  houses  upon  the  estates 
in  question,  and  from  cutting  down  any 
timber  or  other  trees  growing  upon  the 
said  estates,  which  are  planted  or  grow- 
ing there  for  the  protection  of  the  said 
mansion  and  other  houses  belonging  to 
the  said  estates,  or  for  the  ornament 
of  the  said  house,  or  which  grow  in 
lines,  walks,  vistas  or  otherwise  for  the 
ornament  of  the  said  houses,  or  of  the 
gardens,  "parks,  or  pleasure  grounds 
thereunto  belonging,  and  also  to  re- 
strain him,  his  servants,  workmen  and 
agents,  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable 
times,  and  in  husband-like  manner,  and 
likewise  from  cutting  saplings,  and 
young  trees  not  fit  to  be  cut,  as  and 
for  the  purposes  of  timber,  but  also 
his  majesty's  most  gracious  writ  of 
subpoena,  etc.  (proceeding  as  in  form, 
I,  I,  1).    Van  Heyth,  Eq.  Dr.  7. 

3.  Prayer  for  Injunction    To    Be- 

strain  Defendant  From  Pro- 

ceeding  at  Law. 
May  it  please  your  lordship  to  grant 
unto  your  orator  not  only  his  majesty's 
most  gracious  writ  of  injunction  is- 
suing out  of  and  under  the  seal  of 
this  honorable  court  to  be  directed  to 
the  said  A.  B.  to  restrain  him  from 
proceeding  at  law  against  your  orator 
touching  any  of  the  matters  in  ques* 
tion,  but  also  his  majesty's  most  gra- 
cious writ  of  subpoena  to  be  directed, 
to  the  said  A.  B.,  thereby  command- 
ing him  at  a  certain  day  and  under  a 
certain  pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  true,  direct  and  per- 
fect answer  make  to  all  and  singular  the 
premises,  and  further  to  stand  to  per- 
form and  abide  such  further  order,  di- 
rection and  decree  therein  as  to  your 
lordship  shall  seem  meet.  And  your 
orator  shall  ever  pray,  ete.  Van  Heyth. 
Eq.  Dr.  6. 

4.  Prayer  for  Writ  of  Ne  Exeat 

Begno, 
May  it  please  your  lordship  the  prem- 
ises considered  to  grant  unto  your  ora- 
tor not  only  his  majesty 's  most  gracious 
writ  of  ne  exeat  regno  issuing  out  of 
and  under  the  seal  of  this  honorable 
court,  to  restrain  the  said  defendant 
CD.  from  departing  out  of  the  juris- 
diction  of  this  court,  but  also  his 
majesty's  most  gracious   writ   of  sub- 
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poena,  etc.  (proceeding  as  in  form.  No. 
I,  I,  1).    Van  Heyth,  Eq.  Dr.  7. 

€.  Prayer  for  a  Ne  Exeat  Bespub- 
lica. 
And  that  the  aaid  defendants  maj  be 
stayed  by  the  people's  writ  of  ne  exeat 
respublica  from  departing  out  of  the 
jurisdiction  of  this  court.  And  that 
vour  orator  (prayer  for  generel  relief). 
May  it  please  your  honor  to  grant  unto 
your  orator  the  people's  writ  of  ne 
exeat  respublica  staying  the  said  C.  D. 
and  £.  F.,  or  either  of  them,  from  de- 
parting into  parts  beyond  this  state,  and 
out  of  the  jurisdiction  of  this  court, 
without  leave  first  had.  '2  Barb.  Gh. 
Pr.  360. 

6.  Prayer  for  Writ  of  Certiorari. 
May  it  please  your  lordship  there- 
fore to  grant  unto  your  orator  a  writ 
of  certiorari  to  be  directed  to  the  said 
lord  mayor  of  the  city  of  London  and 
his  brethren  the  aldermen  of  the  said 
city,  thereby  commanding  them  upon 
the  receipt  of  the  said  writ  to  certify 
and  remove  the  record  of  the  said  cause 
and  all  proceedings  thereon  into  this 
honorable  court,  and  to  stand  to  and 
abide  such  order  and  direction  as  to 
your  lordship  shall  seem  meet  and  the 
circumstances  of  the  case  may  require. 
And  your  orator  shall  ever  pray,  etc. 
Van  Heyth.  Bq.  Dr.  7. 

XL    Answers. 

A.     Title  to  Answers, 

1.  Title  to  Answer,  One  Defendant. 
The  answer  of  A.  B.,  defendant,  to 

the  bill   of  complaint   of  C.  D.,   com- 
plainant.   Van  Heyth.  Eq.  Dr.  563. 

2.  Title  to  Answer    by    Attorney- 

OeneraU 
The  answer  of  Sir  J.  8.  C,  knt.,  his 
majesty's  attorney-general,  one  of  the 
defendants  to  the  bill  of  complaint  of 
£.  C.  and  B.  his  wife  (late  B.  A.  spin- 
ster), complainants.  Van  Heyth.  Eq. 
Dr.  563. 

3.  Title  to  Answer,  Infant. 

The  answer  of  A.  B.,  an  infant  under 
the  age  of  twenty-one  years  by 
,  her  guardian,  one  of  the  de- 
fendants to  the  bill  of  complaint  of 
J.  G.  and  T.  B.,  J.  F.  and  J.  L.,  com- 
plainants.   Van  Heyth.  Eq.  Dr.  563. 

4.  Title  to  Answer,  One  of  Several 

Defendants. 
The  answer  of  8.  B.,  widow,  one  of 
the   defendants   to    the    (orignal   and) 
amended  bill  of  complaint  of  N.  P.,  com- 
plainant.   Van  Heyth.  Eq.  Dr.  563. 


5.  Title  to  Joint  and  Several  An- 

swer. 
The  joint  and  several  answer  of  J.  Ix 
and  T.  B.,  two  of  the  defendants  to 
the  bill  of  complaint  of  A.  B.  and 
G.  D.,  complainants.  Van  Heyth.  Eq. 
Dr.  564. 

6.  Title  to  Joint  and  Several  Anr 

swer.  Infant  and  Adult. 
The  joint  and  several  answer  of  A«  B. 
and  G.  D.,  and  of  E.  F.  and  G.  H., 
infants,  the  above  named  defendants 
(or  four  of  the  above-named  defend- 
ants), by  ,  their  guardian.     3 

Dan.   Ch.   PL   and   Pr.    (Perkin's   ed.) 
2140. 

7.  TitU.  to  Answer  Where  Bill  Mis* 

states  Name  of  Defendant. 
The  joint  and  several  answer  of  Ii. 
M.,  B.  P.,  in  the  bill  called  E.  P.,  J.  B. 
in  the  bill  called  B.  B.,  and  B.  T.,  de- 
fendants to  the  bill  of  complaint  of 
B.  M.,  complainant.  Van  Heyth.  Eq. 
Dr.  664. 

8.  Title    to  •  Answer    to    Amended 

Bill 
The  further  answer  of  8.  J.,  one  of 
the  defendants  to  the  original  bill,  and 
her  answer  to  the  amended  bill  of  com- 
plaint of  8.  T.  and  B.  D.,  complainants. 
Van  Heyth.  Eq.  Dr.  564. 

9.  Title    to    Further    Answer     to 

Oriffinal  Bill,  and  Answer  to 

Amended  Bill. 

The  further  answer  of ,  one, 

etc.,  to  the  original  bill  of  complaint 
of  the  above-named  plaintiff,  and  the 
answer  of  the  said  defendant  to  the 
amended  bill  of  complaint  of  the 
plaintiff.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kin's ed.)  2141. 

10.  Title  of  Answer  to  BiU  of  Be- 

vivor. 
The  joint  and  several  answer  of  A. 
B.,  G.  D.  and  E.  F.,  three  of  the  de- 
fendants to  the  original  and  amended 
bill  of  complaint  of  N.  P.,  deceased, 
and  also  *  their  answer  to  the  bill  of 
revivor  and  amended  bill  of  A.  P., 
complainant.    Van  Heyth.  Eq.  Dr.  564. 

11.  Title  to  Answer  by  Adult  and 

Infant. 

The  joint  and  several  answer  of  J.  B. 

and  M.,  his  wife,  H.  F.,  E.  F.,  W.  F., 

J.  P.  and  T.  P.,  and  of  W.  P.  and  J.  P., 

infants  under  the   age   of   twenty-one 

y^ars,  by their  guardian,  nine 

of  the  defendants  to  the  bill  of  eom- 
plaint  of  T.  G.,  complainant.  Van 
Heyth.  Eq.  Dr.  564. 

12.  Title  to  Supplemental  Answer. 
The  supplemental  answer  to  W.  P.  T., 
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J.  S.  and  E.  U.,  three  of  tlie  defend- 
ants to  the  bill  of  complaint  of  the 
Bev.  F.  W.  B.  and  C.  £.,  complainants. 
Van  Heyth.  Eq.  Dr.  564. 

13.    TitU  to  Answer  After  Insuffl- 
eient  Answer. 

The  further  answer  of ,  one 

of  the  above-named  defendants,  to  the 
hill  of  complaint  of  the  above-named 
plaintiff.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kin's  ed.)  2140. 

B.    Answer,   Introductory   Statements 

This  defendant  (or  these  defendants 
respectively),  now  and  at  all  times 
hereafter  saving  to  himself  (or  them- 
selves) all  and  all  manner  of  benefit 
or  advantage  of  exception  or  otherwise 
that  can  or  may  be  had  or  taken  to 
the  many  errors,  uncertainties,  and  im- 
perfection in  the  said  bill  contained, 
for  answer  thereto  or  to  so  much  there- 
of as  this  defendant  is  (or  these  de- 
fendants are)  advised  it  is  material  or 
necessary  for  him  (or  them)  to  malce 
answer  to,  answering  saith  (or  several- 
ly answering  say).  3  Dan.*  Ch.  PL  k 
Pr.  (Perkin's  ed.)  2138;  Van  Heyth. 
£q.  Dr.  565. 
Answer,    Introductory    Statements    (&). 

This  defendant  (these  defendants) 
reserving  to  himself  (or  themselves)  all 
right  of  exception  to  the  said  biU  ef 
complaint,  for  answer  thereto,  saith  (or 
say),  etc.     Van  Heyth.  Eq.  Dr.  565. 

0.    Common  Forms  in   Framing   An^ 
swers, 

1.  Statement  in  Answer,  Admission. 
And  this  defendant  further  answer- 
ing, saith  he  hath  been  informed  and 
believes  it  to  be  true  that,  etc.  Or, 
this  defendant  admits,  that,  etc.  Van 
Heyth.  Eq.  Dr.  566. 

2.  Statement  in  Answer,  Admission 

of  Instrument, 

And  this  defendant  further  saith  he 

hath  been  informed  and  believes  it  to 

be  true  that,  etc.,  but  this  defendant 

for   greater    eertainty    therein    craves 

leave  to  refer   to  the   said  , 

when  the  same  shall  be  produced.    Van 
Heyth.  Eq.  Dr.  566. 

3.  Statement    in    Answer,    Belief 

Without  Personal  Knowledge, 
And  this  defendant  further  answer- 
ing saith  he  believes  it  to  be  true  that 
at  the  time  of  his  said  testator's  mak- 
ing his  said  will  and  at  the  time  of 
his  death  the  said  testator's  sister  Jane, 

the  wife  of  ,  in  the  said  will 

had  such  children  as  therein   in  that 


13 


behalf  named,  but  this  defendant  does 
not  know  the  same  of  his  own  knowl- 
edge, nor  can  this  defendant  state  as 
to  his  belief  or  otherwise  whether  she 
had  or  had  not  any  other  children  or 
child  at  such  times,  or  either  of  them. 
Or: 

And  this  defendant  further  saith 
that  he  has  never  heard  or  been  in- 
formed save  by  the  said  complainant's 
said  bill  whether,  etc.,  but  this  defend- 
ant believes  that,  etc.,  as  in  the  said 
bill  is  alleged.  Van  Heyth,  Eq.  Dr. 
566. 

4.  Statement  in  Answer  of  Making 

Deed  and  of  Payment, 
And  this  defendant  saith  tnat  by  a 
certain  deed-poll  or  instrument  in  writ- 
ing under  the  hands  and  seals,  of,  etc., 

and  bearing  date,  etc.,  the  said 

did  in  consideration  of  the  sum  of 
I,  to  them  paid  by  this  de- 
fendant, the  receipt,  etc.,  and  which 
said  sum  was  in  fact  so  paid,  remise, 
release,  etc.  As  by  such  deed  or  in- 
strument, to  which  this  defendant 
craves  leave  to  refer  when  the  same 
shall  be  produced,  will  appear.  Van 
Heyth.  Eq.  Dr.  566. 

5.  Statement  in  Answer  Where  Ig* 

norant  With  Begard  to  State- 
ment in  BUI, 

And  this  defendant  further  answer- 
ing saith  he  knows  not,  and  has  not 
been  informed  save  by  the  said  com- 
plainant's said  bill,  and  cannot  set 
forth  as  to  his  belief  or  otherwise 
whether  the  said  complainant  has  or 
not  applied  for  or  procured  letters  of 
administration  of  the  goods,  chattels, 
rights  and  credits  of  the  said  A.  B.,  to 
be  granted  to  her  by  and  out  of  the 
proper  or  any  or  what  ecclesiastical 
court,  nor  whether,  etc.    Or: 

And  this  defendant  further  answer- 
ing saith  it  may  be  true  for  anything 
this  defendant  knows  to  the  contrary 
that,  etc.,  but  this  defendant  is  an  utter 
stranger  to  all  and  every  such  matters, 
and  cannot  form  any  belief  concerning 
the  same.    Van  Heyth.  Eq.  Dr.  567. 

6.  Statement  in  Answer  Where  One 

Defendant  Knows. 
And  this  defendant  M.  M.  further 
severally  answering  saith,  and  this  de- 
fendant E.  B.  believes  it  to  be  true^ 
that  the  said  testator  was  not,  etc.  Van 
Heyth.  Eq.  Dr.  567. 

7.  Statement    in    Answer,    Admit 

Event,     No     Knowledge     of 
Time, 
And  these   defendants  severaUy  ad* 
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mit,  etc.,  but  when  in  particular  these 
defendants  or  either  of  them  to  the 
knowledge  or  belief  of  the  other  of 
them  do  not  know,  and  cannot  set  forth 
as  to  their  information  and  belief  or 
otherwise.     Van  Heyth.  Eq.  Dr.  567. 

8.  Statement  in  Answer,  Ignorant 

of  Allegations  in  Bill. 
'And  these  defendants  further  sev- 
erally say  that  they  or  any  or  either 
of  them  to  the  knowledge  or  belief  of 
the  others  or  other  of  them  do  not 
know,  and  have  never  been  informed 
save  by  the  said  complainant 's  bill,  and 
cannot  set  forth  as  to  their  belief  or 
otherwise  whether,  etc.  Van  Heyth. 
Eq.  Dr.  567. 

9.  Statement  in  Answer,  Denial  "by 

One,    Belief    in    Venial    by 

Other. 
And  this  defendant  M.  M.  further 
severally  answering  saith  she  denies, 
and  this  defendant  E.  B.  believes  such 
denial  to  be  true,  that  the  said  J.  S.  M. 
was  then  incapable  of  understanding 
the  said  codicil,  but  saith  that  he  fully 
knew,  etc.    Van  H«yth.  Eq.  Dr.  568. 

10.  Statement  in  Answer,  Joint  De- 

nial, 
And  these  defendants  further  sev- 
erally say  that  they,  these  defendants, 
did  not  nor  did  either  of  them  to  the 
knowledge  or  belief  of  the  other  of 
them,  nor  did  the  said  J.  and  H.  or 
several  or  any  or  either  of  the  mem- 
bers of  the  said  firm  to  the  knowledge 
or  belief  of  these  defendants,  a  short 
time  or  at  any  time  before,  etc.  Van 
Heyth.  Eq.  Dr.  568. 

11.  Statement  in  Answer,  Schedule 

of  Deeds  Set  Forth. 
And  this  defendant  further  saith  he 
hath  in  the  schedule  to  this  his  answer 
annexed  or  underwritten,  and  which  he 
prays  may  be  taken  as  part  thereof, 
set  forth  according  to  the  best  and  ut- 
most of  his  knowledge,  remembrance, 
information  and  belief,  a  full,  true  and 
particular  list  or  schedule  of  all  deeds, 
etc.,  and  this  defendant  is  ready  and 
willing  to  produce  and  leave  the  same 
in  the  hands  of  his  clerk  in  court  for 
the  usual  purposes.  Van  Heyth.  Eq. 
Dr.  568. 

12.  Statements  in  Answer,  Account 

Set  Forth. 
And  these  defendants  further  sev- 
erally answering  say,  they  have  in  the 
(first)  schedule  to  this  their  answer 
annexed  or  underwriten,  and  which 
they  pray  may  be  taken  as  part  there- 
of, set  forth  according  to  the  best  and 


utmost  of  their  several  and  respective 
knowledge,  remembrance,  information 
and  belief,  a  full,  true  and  particular 
account  of  all  and  every  sum  and  sums 
of  money,  etc.  (Or,  if  an  account  re- 
quired as  to  the  real  estates,  thus:  a 
full,  true  and  just  rental  and  particular 
of  all  and  singular  the  real  estates, 
etc.)     Van  Hejth.  Eq.  Dr.  568. 

D.    Conclttsians  to  Answer, 

1.  Conclusion  of  Answer,    Common 

Form, 
And  this  defendant  denies  all  and  all 
manner  of  unlawful  combination  and 
confederacy  wherewith  he  is  by  the 
said  bill  charged,  without  this,  that 
there  is  any  other  matter,  cause,  or 
thing,  in  the  said  complainant's  said 
bill  of  complaint  contained,  material  or 
necessary  for  this  defendant  to  make 
answer  unto,  and  not  herein  and  here- 
by well  and  sufficiently  answered,  con- 
fessed, traversed,  and  avoided,  or  de- 
nied, is  true  to  the  knowledge  or  belief 
of  this  defendant;  all  which  matters 
and  things  this  defendant  is  willing  and 
ready  to  aver,  maintain,  and  prove,  as 
this  honorable  court  shall  direct;  and 
humbly  prays  to  be  hence  dismissed 
with  his  reasbnable  costs  and  charges, 
in  this  behalf  most  wrongfully  sus- 
tained. Dan.  Ch.  PI.  &  Pr.  (Perkin's 
ed.)  2139;  Van  Heyth.  Eq.  Dr.  569. 

2.  Conclfision  of  Answer,  Claim  of 

Defense  as  in  Demurrer, 
And  this  defendant  submits  to  this 
honorable  court,  that  all  and  every  of 
the  matters  in  said  plaintiff's  bill  men- 
tioned and  complained  of  are  matters 
which  may  be  tried  and  determined  at 
law,  and  with  respect  to  which  the  said 
plaintiff  is  not  entitled  to  any  relief 
from  a  court  of  equity,  and  this  defend- 
ant hopes  he  shall  have  the  same  ben- 
efit of  this  defense  as  if  he  had  de- 
murred to  the  said  plaintiff's  bill.  And 
this  defendant  denies,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2139. 
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CBOSS-BEPEBENOES: 
Alteration  of  Instruments: 

Answer,  Alteration  of  Bill  or  Note; 
Anawer  by  Surety  Alleging  Alteration 
of  Contract. 

Answers  : 

Answers,  See  Bills  and  Notes  III, 
AY. 

ASSOOIATIONS : 

Oomplaint  by  Treasurer  of  Unincor- 
porated Company  on  Note  Payable 
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Bond  of  Petitioning  Creditor; 

Bond  of  Beferee; 

Bond  of  Trustee. 

Banks  and  Banking: 

Complaint  Against  Bank  for  Neglect- 
ing To  Present  Note; 

Oomplaint  Against  Bank  for  Not 
Giving  Due  Notice. 

Corporations: 

Complaint  by  Corporation  Formed 
Under  General  Act,  Payee,  Against 
Foreign   Corporation,   Maker. 

Declaration  and  Complaint: 

Complaint  Against  Buyer  for  Not 
Delivering  Note; 

Complaint  by  Assignee  of  Bill  Pay- 
able Out  of  Particular  Fund; 

Complaint  on  Note  Payable  in  Oha- 
tels; 

Oomplaint  on  Non-Negotiable  Condi- 
tional Note; 

Complaint  Against  Buyer  for  Not 
Delivering  Note  for  Goods. 

Injunctions: 

Complaint    To    Bestrain   Negotiation 

of  Bill  or  Note; 
Complaint   on   Note   Against   Mlaker 


and  Indorser,  and  To  Enjoin  With- 
drawal    of     Collateral     Securities 
Held  by  Indorser; 
Injunction  Against  Transferring  Ne- 
gotiable Paper. 
Lost  Instruments: 
Decree  for  Indemnity  Against  Lost 
Bill  of  Exchange. 
Mortgages: 
Oomplaint   on    Note    and    Mortgage 
(Short  Form). 
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Answer,    That   Signing   of   Note    by 
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Without  Consent  of  Surety. 
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Declaration    in    Cfeise   in    Trover   for 

Promissory  Note; 
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ness of  Note  Sold. 

L    Bills. 

A.    Declarations. 

1.    Declaration  on  Bill  of  Exchange, 
Payee  Against  Acceptor, 

Supreme  court  of  (January)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six). 
(City  and)  county  (of  New  York),  as.: 
A.  B.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises:  For  that  whereas  one 
J.  K.,  heretofore,  to- wit,  on  the  (tenth 
day  of  September),  in  the  year  one 
thousand  eight  hundred  and-  (forty- 
five),  at  (the  place  of  the  date),  to- wit, 
at  (the  city  and  in  the  county  of  New 
York)  aforesaid  (the  venue),  made  a 
certain  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  afore- 
said, and  then  and  there  directed  the 
said  bill  of  exchange  to  the  said  de- 
fendant (by  tho  name  of  Mr.  0.  D.), 
by  which  said  bill  of  exchange  the  said 
J.  K.  then  and  there  requested  the  said 
defendant  (sixty  days)  after  the  date 
thereof,  to  pay  to  the  said  plaintiff,  or 
order,  the  sum  of  (five  hundred)   doi- 
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larsy  for  value  receiyed,  and  then  and 
there  delivered  the  said  bill  of  ex- 
change to  the  said  plaintiff:  which 
said  bill  of  exchange  the  said  de- 
fendant afterwards,  to-wit,  on  (the 
same  day  and  year  last  aforesaid), 
at  (the  city  and)  in  the  county  afore- 
said, upon  sight  thereof  accepted.  By 
reason  whereof,  and  according  to  the 
usage  and  custom  of  merchants,  the 
aaid  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff,  the 
said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the 
tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  the  acceptance  there- 
of; and  being  so  liable,  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  plaintiff 
to  pay  unto  the  said  plaintiff  the  said 
gum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange, 
and  of  the  said  acceptance  thereof. 

And  whereas,  also,  etc.  (add  the 
money  counts,  see  Awmmpalt). 

Nevertheless,  the  said  defendant  (al- 
though often  requested,  etc.)  has  noc 
yet  paid  the  several  sums  of  money 
above  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  the 
said  defendant  has  hitherto  wholly  re- 
fused, and  still  does  refuse,  to  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars,  and  therefore  the 
said  plaintiff  brings  suit,  etc.  2  Chit 
PL  140;  Burr.  App.  257,  §519. 

2.  Declaration  on  BUI  of  Exchange^ 
First  Endorsee  Against  Ac- 
ceptor, 

For  that  whereas,  one  J.  K.,  hereto- 
fore, to-wit,  on,  etc.,  at,  etc.  (as  in  last 
form),  made  a  certain  bill  of  exchange 
in  writing,  bearing  date  the  day  and 
year  aforesaid;  and  then  and  there  di- 
rected the  said  bill  of  exchange  to  the 
said  defendant  (by  the  name  of  Mr. 
C.  D.),  by  which  said  bill  of  exchange 
the  said  J.  K.  then  and  there  requested 
the  said  defendant  (four  months)  after 
the  date  thereof  to  pay  to  one  L.  M., 
or  order,  the  aum  of  (five  hundred) 
dollars,  for  valne  received,  and  then 
and  there  delivered  the  said  bill  of  dx- 
change  to  the  aaid  L.  M.;  which  said 
bill  of  exchange  the  said  defendant 
afterwards,   to-wit,   on   the   same   day 


and  year  last  aforesaid,  at  (the  city 
and)  in  the  county  aforesaid,  upon 
sight  thereof,  accepted.  And  the  said 
L.  M.,  to  whom,  or  to  whose  order,  the 
payment  of  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  was 
to  be  made  as  aforesaid,  afterwards, 
and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to-wit, 
on  (the  same  day  and  year,  and)  at 
(the  place  aforesaid)  endorsed  the  said 
bill  of  exchange  in  writing,  and  by 
that  endorsement  ordered  and  appoint- 
ed the  said  sum  of  money  in  the  said 
bill  of  exchange  specified  to  be  paid 
to  the  said  plaintiff,  and  then  axid 
there  delivered  the  said  bill  of  ex- 
change, BO  endorsed,  to  the  said  plain- 
tiff. By  reason  whereof,  etc.  (as  in 
last  form  to  the  end).  2  Chit.  PI.  152; 
Burr.  App.  258,  §520. 

B.    Complaints, 

1,  Complaint  by  Payee  Against 
Acceptor,  Short  Form,  Set- 
ting Out  Copy. 

L     That    on    the  day    of 

-,    18—,   at   ,    the    de- 


fendant  (or  the  defendants,  under  their 
firm  name  of  Y.  Z.  &  Co.)  accepted  and 
delivered  to  the  plaintiff  a  bill  of  ex- 
change, of  which  the  following  is  a 
copy:  (Copy  of  the  bill  and  accept- 
ance.) 

II.  Tha^jt  there  is  now  due  to  the 
plaintiff    thereon    from    the    defendant 

the    sum     of    dollars,    with 

( dollars  damages  and)  interest 

from,  etc.     1   Abb.  Forms  245. 

l^ote, — This  form  is  approved  in  Levy 
V,  Ley,  6  Abb.  Pr.   (N.  Y.)  89. 

2.  Complaint,  Pleading  the  Legal 
Effect, 

1,     That   on   the day    of 

,  18—,  at ,  one  M.  N. 

(or  certain  persons  under  their  firm 
name  of  M.  N.  &  Co.)  made  his  (or 
their)  bill  of  exchange  in  writing,  dated 
on  that  day,  directed  to  the  defendant 
(or  to  the  defendants  under  their  firm 

name  of  Y.   Z.   &  Co.),   at  ; 

and  thereby  required  the  defendants 
to  pay  to  the  order  of  the  plaintiff 
(or  of  these  plaintiffs,  under  their  firm 
name  of  A.  B.  &  Co.), dol- 
lars,    days  after  said  date  (or 

otherwise),  for  value  received. 

n.      That     thereupon     (or    on    the 

day   of ,    18 — ,    at 

)  the  defendant  (or  the  de- 
fendants under  said  firm  name),  upon 
sight  thereof  accepted  said  bill. 
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III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.)* 
1  Abb.  Forms  246. 

3.  Complaint  an  Acceptance,  Vary- 

ing as  to  Time  From  BHU 
1,     (As  in  the  preceding  form.) 
n.      That    thereupon     (or    on     the 

■  day  of ,    18 — ,    at 

)  the  defendant  (or  the  de- 
fendants, under  said  firm  name),  upon 
Bight  thereof,  accepted  the  same,  pay- 
able at  days   (or  otherwise) 

after  date  of  said  bill  (or  after  aaid 
date  of  acceptance). 

m.  (As  in  the  preceding  form.) 
1  Abb.  Forms  247. 

4.  Complaint  Against  Acceptor  for 

Honor, 

'  L  That  on  the day  of 

— ,  18 — ,  at ,  one  M.  N. 

(or  eertain  persons  under  their  firm 
name  of  M.  N.  &  Co.),  made  and  de- 
livered to  the  plaintiff  his  (or  their) 
bill  of  exchange  in  writing,  dated  on 
that  day,  and  directed  the  same  to  one 
0.  P.  (or  to  certain  persons  under  their 
firm  name  of,  etc.),  and  thereby  .re- 
quired said  O.  P.  to  pay  to  the  order 
of  this  plaintiff  (or  of  these  plaintiffs 
under  their  firm  name  of  A.  B.  &  Co.) 

the  sum  of dollars,  » 

days  after  date  thereof  (or  otherwise), 
for  value  received, 
n.     That  then  and  there  (or  on  the 

■  day    of   — ^ ,    18 — ,    at 

)  it  was  duly  presented  to  said 

0.  P.  for  acceptance,  but  was  not  ac* 
cepted  (if  a  foreign  bill,  add,  and  was 
thereupon  duly  protested  for  non-ac- 
ceptance), of  all  which  due  notice  was 
given  to  said  (drawers). 

m.    That  then  and  there  (or  on  the 

'  day  of  ,    18—,    at 

),  the  defendant  (or  the  de- 
fendants under  their  firm  name  of  T. 
Z.  &  Co.),  upon  sight  thereof,  accepted 
said  bill  for  the  honor  of  said  (drawer). 

IV.  That  at  maturity  the  same  was 
duly  presented  for  payment  to  said  O. 
P.  (the  drawee),  but  was  not  paid  (if 
a  foreign  bill,  add,  and  was  thereupon 
dulv  protested  for  non-payment),  of  all 
which  due  notice  was  given  to  the 
defendant  (acceptor  for  honor)  and  to 
said  M.  N.  (drawer). 

V.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  247. 

5.  Complaint  on  BiU  hy  Drawer  to 

Himself    and    Accepted    by 
Him. 
I.     That  on  the day    of 


-,   1^,   at 


-,   the    de- 


fendant (or  the  defendants  under  their 
firm  name  of  T.  Z.  &  Co.)  made  and 
accepted,  and  delivered  to  the  plaintiff, 
his  (or  their  bill  of  exchange  in  writ- 
ing, of  which  the  following  is  a  copy: 
(Copy  of  the  bill  and  acceptance.) 

n.  That  there  is  now  due  to  the 
plaintiff  thereon,  from  the  defendant, 

the    sum    of dollars,    with 

( dollars  damages  and)   inter* 

est  from,  etc.    1  Abb.  Forms  248. 

6.  Complaint    by     Payee    Against 

Drawer  far  Nan^ Acceptance. 

L     That   on   the  day    of 

,  18 — ,  at  ,  the  de- 
fendants (drawers),  under  their  firm 
name  of  T.  Z.  &  Co.,  made  and  de- 
livered to  the  plaintiff  their  bill  of 
exchange  in  writing, -dated  on  that  day, 
and  directed  the  same  to  one  M.  N 
(or  to  certain  persons  under  the  firm 
name  of  M.  N.  k  Co.),  and  thereby 
required  said  (drawee)  to  pay  to  the 
order  of  this  plaintiff  (or  of  these 
plaintiffs  under  their  firm  name  of  A. 

B.   &   Co.)   dollars,  

days  (or  weeks  or  months)  after  the 
date  (or  sight)  thereof,  for  value  re- 
ceived. 

n.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  for  acceptance, 
but  was  not  accepted  (if  a  foreign  bill, 
add,  and  was  thereupon  duly  protested 
for  non-acceptance),  of  all  which  due 
notice  was  givdn  to  the  defendant 
(drawer). 

m.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  249. 

7.  Complaint  ojn  BiU  Setting  Out 

Copy, 

I,     That   on   the day     of 

-,    18 — ,    at    ,    the    de- 


fendants (drawers),  (under  their  firm 
name  of  Y.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of 
exchange  in  writing,  of  which  the  fol- 
lowing is  a  copy:     (Copy  of  the  bill.) 

II.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  therein  named 
for  acceptance,  but  was  not  accepted 
(if  a  foreign  bill,  add:  and  was  there- 
upon duly  protested  for  non-iiccept- 
ance),  of  all  which  due  notice  was 
given  to  the  defendant  (drawer). 

m.     That  there  is  now  due  to  the 

plaintiff  thereon  the  sum  of 

dollars  with dollars  damages) 

and  interest  from,  etc.  1  Abb.  Forma 
250. 
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8.       Complaint  on   BUI   for    Non* 
Paffm4snt. 

I.     That    on   the  day    ol 

,    18 — ,    at  ,   the    de- 


fendants (drawers) ,  (under  their  firm 
name  of,  etc.)?  made  and  delivered 
to  the  plaintiff  their  bill  of  exchange 
in  writing,  dated  on  that  daj,  and  di- 
rected the  same  to  one  M.  N.  (or  to 
certain  persons  under  their  firm  name 
of,  etc.)y  and  thereby  required  said 
(drawee)  to  pay  to  the  order  of  this 
plaintiff  (or  of  these  plaintiffs  under 
their  firm  name  of,  etc.)  ■  dol- 
lars on  the  day  of , 


18 —   (or   at    sight,    or 


days 


after  the  date  thereof,  or  otherwise), 
for  value  received. 

II.  That  the  same  was  duly  present- 
ed to  (the  drawee)  for  payment,  but 
was  not  paid  (if  a  foreign  bill,  add: 
and  was  thereupon  duly  protested  for 
non-payment),  of  all  which  due  notice 
was  given  to  the  defendant  (drawer). 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.).  1 
Abb.  Forms  250. 

9.  Complaint    on    Bill    for    Non- 

Fay  ment  After  Acceptance. 

L     That   on   the  day    of 

,  18 — ,  at  ,  the  de- 
fendants (under  their  firm  name  of 
T.  Z.  &  Co.)  made  and  delivered  to 
the  plaintiff  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  di- 
rected the  same  to  one  M.  N.  (or  to 
eertidn  persons  under  their  firm  name 
of  M.  N.  &  Co.),  and  thereby  required 
said  (drawee)  to  pay  to  the  order  of 
this  plaintiff  (or  of  these  plaintiffs, 
under  their  firm  name  of  A.  B.  &  Co.) 

dollars,  days  after 

the  date  thereof  (or  otherwise),  for 
valae  received. 

II.    That  then  and  there  (or  on  the 

day    of   ,     18 — ,    at 

),    the    said    (drawee),     upon 

Bight  thereof,  accepted  said  bill. 

m.  That  at  maturity  the  same  was 
duly  presented  to  said  (drawee)  for 
pairment,  but  was  not  paid  (if  a  for- 
eign bill,  add:  and  was  thereupon  duly 
protested  for  non-payment),  of  all 
which  due  notice  was  given  to  the  de- 
fendant (drawer). 

IV.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.).  1 
Abb.  Forms  251. 

10.  Complaini,      Averment,      Non» 

Tresentment  Excused,  Drawee 
Not  Found. 
L    (As  in  6  or  8  above). 


11.     That  on  the 


day    of 

— ,  18 — f  due  search  and  inquiry 

was  made  for  said  drawee  at  (the  place 
of  address),  in  order  that  the  same 
might  be  presented  to  him  for  accept- 
ance, but  he  could  not  be  found,  and 
the  same  was  not  accepted  (and  if  a 
foreign  bill,  add:  and  was  thereupon 
duly  protested  for  non-acceptance),  of 
all  which  due  notice  was  given  to  the 
defendant  (drawer).  1  Abb.  jTormB 
252. 

11.  Complaint  on  Bill,  Demand  and 

Notice  Excused  by  Waiver. 

I.  (As  in  preceding  forms.) 

II.  That  the  defendant  at  the  time 
said  bill  was  transferred  by  him, 
waived  as  well  the  presentation  of  the 
same  to  said  W.  X.  for  payment,  as 
notice  of  the  non-payment  thereof,  and 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  252. 

12.  Complaint    on    Bill,    Non-Pre- 

sentment Excused,  Drawer 
Having    Countermanded   Bill. 

I.  (State  the  making  and  delivery 
of  the  bill.) 

n.     That  on  or  about  the  — 

day  of  i  18 — ,   said  bill   not 

then  having  been  for  acceptance  (or 
for  payment),  the  defendant  counter- 
manded the  same  by  instructions  to 
the  said  (drawee)  not  to  accept  or  pay 
(or  if  payable  at  sight,  not  to  pay) 
the  same;  wherefore  it  was  not  pre- 
sented. 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  252. 

13.  Complaint,  Payee  Against 
Drawee  and  Acceptor,  Bill 
Accepted  by  Drawee. 

I.     That   on   the day    of 

,  18 — ,  at  ,  the  de- 
fendants (drawers),  (under  their  firm 
name  of  Y.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  defend- 
ant (acceptor;  or  to  the  defendants, 
acceptors,  under  their  firm  name  W.  X. 
&  Co.),  and  thereby  required  said  (ac- 
ceptor) to  pay  to  the  order  of  the 
plaintiff  (or  of  the  plaintiffs,  under 
their   firm    name     of    A.    B.    &    Co.) 

dollars,  days  after 

the  date  thereof  (or  otherwise),  for 
value  received. 

n.    That  then  and  there  (or  on  the 

day     of    ,     18 — ,     at 

),    the    defendant    (acceptor), 

upon  sight  thereof,  accepted  said  bill. 
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m.  That  at  matarity  the  same  was 
duly  presented  to  the  defendant  (ac- 
ceptor) for  payment,  but  was  not  paid 
(if  a  foreign  bill,  add:  and  was  there- 
upon duly  protested  for  non-payment), 
of  all  which  due  notice  was  given  to 
the  defendant  (drawer). 

IV.  That  no  part  of  the  same  has 
been  paid.    1  Abb.  Forms  253. 

14.  Complaint  on  BiU  Accepted  for 

Honor. 

I.  That   on   the    day  of 

,  18 — y  at  ,  the  de- 
fendants (drawers),  (under  their  firm 
name  of  T.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of 
exchange  in  writing,  dated  on  that 
day,  and  directed  the  same  to  one  M. 
N.  (or  to  certain  persons,  under  their 
firm  name  of  M.  N.  ft  Co.),  and  there- 
by required  said  (drawee)  to  pay  to 
the  order  of  this  plaintiff  (or  of  these 
plaintiffs  under  their  firm  name  of  A. 

B.   &   Co.)   dollars,   

days  after  the  date  thereof  (or  other- 
wise), for  value  received. 

II.  That  then  and  there  (or  on  the 

day   of  ,    18 — ^    at 

)  it  was  duly  presented  to  said 

(drawee)  for  acceptance,  but  was  not 
accepted  (if  a  foreign  bill,  add:  and 
was  thereupon  duly  protested  for  non- 
acceptance),  of  all  which  due  notice 
was  given  to  the  defendant  (drawer). 

m.    That  then  and  there  (or  on  the 

• day    of ,    18 — ,     at 

),  the  defendant  (acceptor  for 

honor),  upon  sight  thereof,  accepted 
said  bill  for  the  honor  of  said  (drawer). 

IV.  That  at  maturity  the  same  was 
duly  presented  for  payment  to  said 
(drawee),  but  was  not  paid  (if  a  for- 
eign bill,  add:  and  was  thereupon  duly 
protested  for  non-pqjyment),  of  all 
which  due  notice  was  given  to  the 
defendants  (drawers). 

V.  That  thereupon  the  same  was 
duly  presented  to  the  defendant  (ac- 
ceptor for  honor)  for  payment,  but  was 
not  paid  (and  was  thereupon  duly  pro- 
tested for  non-payment),  of  all  which 
due  notice  was  given  to  the  defend- 
ant (drawer). 

VI.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  253. 

15.  Complaint  hy  Remote  Indorsee 

Against  Acceptor, 

I.     That    on    the    day    of 

y  18 — y  at  ,  the  de- 
fendant (or  the  defendants  under  their 
firm  name  of  Y.  Z.  &  Co.)  accepted 
and    delivered   to  the    payee    therein 


named  a  bill  of  exchange,  of  which 
the  following  is  a  copy:  (Copy  of  the 
bill  and-  acceptance.) 

n.  That  said  (payees),  (under  their 
firm  name  of  M.  N.  &  Co.),  thereafter 
indorsed  said  bill  and  delivered  it  so 
indorsed,  and  thereafter  (and  before 
maturity)  the  same  came  lawfully  into 
the  possession  of  these  plaintiffs  for 
value. 

III.  That  there  is  now  due  to  this 
plaintiff  thereon  from  the  defendant 
the  sum  of dollars  with  (dam- 
ages and)  interest  from,  etc.  1  Abb. 
Forms  254. 

Note, — Approved  in  Levy  v,  Ely,  15 
How.  Pir.  (N.  Y.)  395. 

16w    Complaint  Against  Drawer  and 
f    Indorser,'  Non^ Acceptance, 

I.     That    on    the    day    of 

,  18 — y  at ; ,  the  defend- 
ants (drawers),  (under  their  firm  name 
of  Y.  Z.  &  Co.),  made  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  it  to  one  M.  N.  (or  to 
certain  persons  under  the  firm  name  of 
M.  K.  &  Co.),  and  thereby  required 
said  (drawee)  to  pay  to  the  order  of 
the  defendant  (indorser,  or  of  one  O. 

P.)    dollars,    days 

after  the  date  thereof  (or  otherwise), 
for  value  received. 

n.  That  the  saidi  (drawers)  then 
and  there  delivered  the  same  to  the 
defendant  (indorser,  or  to  said  O.  P., 
who  then  and  there  indorsed  it  to  the 
defendant,  indorser). 

IIL    That  then  and  there  (or  on  the 

day   of  y    18 — ,    at 

-),    the    defendant     (indorser) 


indorsed  the  same  to  the  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  the  plaintiff  for 
value). 

IV.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  for  acceptance, 
but  was  not  accepted  (if  a  foreign  bill, 
add:  and  was  thereupon  duly  protested 
for  non-acceptance),  of  all  which  due 
notice  was  given  to  the  defendants. 

V.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  254. 

17.  Complaint  Against  Drawer,  In- 
dorser Before  Acceptance,  and 
Acceptor  for  Non-Pa/gment, 

I.     That   on   the  day    of 

,  18 — ,  at  ,  the  de- 
fendant (drawer)  made  his  (or  the  de- 
fendants,   drawers,    under    their    firm 
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name  of,  ete.,  made  their)  bill  of  ex- 
change in  writing,  dated  on.  that  day, 
and  directed  it  to  the  defendants  (ac- 
ceptors, under  their  firm  name  of,  etc.), 
and  thereby  required  the  defendants 
(acceptors)  to  pay  to  the  order  of  the 
defendant  (indorser,  or  of  one  M.  N.) 

^   dollars, days     (or 

weeks,  or  months)  after  the  date  (or 
Bight)  thereof,  for  value  received. 

XL  That  the  said  (drawer)  then 
and  there  delivered  the  same  to  the 
defendant  (indorser,  or  to  th^  said  M. 
N.,  who  thereupon  indorsed  it  to  the 
defendant,  indorser). 

nL    That  then  and  there  (or  on  the 

day   of    ,    18 — ,    at 

)  the  defendant  (indorser)  in- 
dorsed the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  this  plaintiff  for 
value). 

IV.  That  then  and  there  (or  on  the 
day   of   ,    18—,    at 


)   the  defendants    (acceptors), 

(under  their  firm  name  of,  etc.),  upon 
sight  thereof,  accepted  said  f»ill. 

V.  That  at  maturity  the  same  was 
duly  presented  to  the  defendant  (ac- 
ceptor) for  payment,  but  was  not  paid 
(if  a  foreign  bill,  add:  and  was  there- 
upon duly  protested  for  non-payment), 
of  all  which  due  notice  was  given  to 
the  defendants  (drawer  and  indorser). 

YL  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  25b, 

18.  Complaint  Against  Drawer, 
Acceptor  and  Indorser  After 
Acceptance  for  Non-Payment. 

L     That    on   the day    of 

,  18 — ,  at  ,  the  de- 
fendants (drawers),  (under  their  firm 
name  of,  etc.),  made  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  it  to  the  defendants  (ac- 
ceptors), (under  their  firm  name  of, 
etc.),  and  thereby  required  said  de- 
fendants (acceptors)  to  pay  to  the 
order  of  the  defendant  (indorser,  or 
of  one  M.   N.,   or   of   certain    persons 

under  their  firm  name  of,  etc.) 

dollars,  days  after  the  date 

thereof  (or  otherwise),  for  value. 

11.  That  then  and  there  the  defend- 
ants (drawers)  delivered  the  same  to 
the  defendant  (indorser,  or  to  said  M. 
N.,  who  thereupon  indorsed  it  to  the 
defendant,  indorser). 

m.  That  then  and  there  (or  on  the 
day   of   >    18 — ,    at 


)    the  defendants  (acceptors), 

(under  their  firm  name  of,  etc.),  upon 
sight  thereof,  accepted  said  bill. 

IV.  That  then  and  there  (or  on  the 

day   of ,'  18 — ,    at 

)  the  defendant  (indorser)  in- 
dorsed the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  this  plaintiff  for 
value). 

V.  and  VL  (As  in  the  preceding 
form).     1  Abb.  Forms  256. 

19.  Complaint,     Drawer     Against 

Acceptor    on    Bill    Betumed 
and  Taken  Up. 

I.  That    on     the   day   of 

^  18 — ^  at  ,  the  plain- 
tiffs (under  their  firm  name  of,  etc.) 
made  and  delivered  to  the  payee  there- 
in named  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed 
it  to  the  defendants  (under  their  firm 
name  of,  etc.),  and  thereby  required 
the  defendant  to  pay  to  the  order  of 
one  M.  N.  (or  of  certain  persons  under 
their  firm  name  of,  etc.)  dol- 
lars,       days    after    the    date 

thereof  (or  otherwise). 

II.  That  then  and  there  (or  on  the 

day   of   ■-     18 — ,    at 

)  the  defendants  (under  their 

said  firm  name),  upon  sight  thereof,  ac- 
cepted said  bill  for  value  received. 

ni.  That  at  maturity  the  same  was 
duly  presented  for  payment,  but  was 
not  paid. 

rv.     That  on   the  day  of 

,  18 — y  at  ,  the  same 

was  returned  to  the  plaintiff  for  non- 
payment, and  the  plaintiff,  as  drawer 
thereof,  was  then  and  there  compelled 
to  take  up  the  same  and  to  pay  to  said 
(payee,  or  to  the  holder  thereof)    the 

sum    of   dollars,     being    the 

amount  of said  bill  with  dam- 
ages^ (or  with  costs  of  protest)  and 
interest. 

V.  That  no  part  of  the  same  has 
been  repaid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  256. 

20.  Complaint  on  Bill  Payable  to 

Drawer's    Own    Order,    Not 
Negotiated. 
I.     That   on    the     <  day    of 

,  18 — ,  at ,  the  plain- 
tiffs (under  their  firm  name  of  A.  B. 
&  Co.)  made  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed 
it  to  the  defendants  (under  their  firm 
name  of,   etc.),  and  thereby  required 
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the  defendant  to  pay  to  the  order  of 

the  plaintiffs dollars, 

days  after  date  thereof  (or  otherwise). 

n.     That    the    defendant    thereupon 

(or  on  the  day  of  j 

18 — f  at  ),  upon  sight  thereof, 

accepted  said  bill,  for  value  received, 
and   delivered   it  to   the   plaintiff. 

m.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  257. 

21.  Complaint,      Payee     Against 

Drawer, 

I.  That   on .  the day    of 

,  18 — ,'  at  -,  the  de- 
fendant (or  the  defendants,  under  their 
firm  name  of  Y.  Z.  &  Co.)  made  and 
delivered  to  the  plaintiff  his  (their) 
check  in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  bank  of 
M.  N.  (or  to  certain  persons  under 
their  firm  name  of,  etc.),  and  thereby 
required  said   (drawee)   to  pay  to  the 

plaintiff  or  order  (or  bearer)  

dollars,  for  value  received. 

II.  That  the  same  was  duly  pre- 
sented to  the  said  (drawee)  for  pay- 
ment, but  was  not  paid;  of  all  which 
due  notice  was  given  to  the  defendant 
(drawer). 

III.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  258. 

22.  Complaint,  Indorsee  or  Bearer 

Against  Drawer. 

I.     That   on   the day    of 

y  18 — ,  at  ,  the  de- 
fendant made  his  check  (or  the  defend- 
ants, under  their  firm  name  of,  etc., 
made  their  check)  in  writing,  dated  on 
that  day,,  and  directed  the  same  to  the 
bank  of  M.  N.  (or  to  certain  persons 
under  their  firm  name  of,  etc.),  and 
thereby  required  said  (drawees)  to  pay 
to  one  O.  P.  or  order  (or  bearer) 
'■ dollars,  for  value  received. 

n.  That  the  defendant  then  and 
there  delivered  the  same  to  said 
(payee),  (if  payable  to  order,  add:  who 
indorsed  the  same  and  delivered  it  so 
indorsed),  and  the  same  thereafter  came 
lawfully  to  the  possession  of  this  plain- 
tiff. 

m.  That  thereafter  the  same  was 
duly  presented  to  said  (drawee)  for 
payment,  but  was  not  paid,  of  all  which 
due  notice  was  given  to  the  defendant. 

IV.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  259. 

23.  Complaint,  Omission  of  Notice 

of     Non-Payment     Excused, 
Drawer  Bad  no  Funds. 
I.     (As  in  preceding  forms.) 


II.  That  thereafter  the  same  was 
duly  presented  to  said  (drawee)  for 
payment,  but;  the  defendant  had  no 
funds  with  said  (drawee),  and  no  part 
of  the  same  has  been  paid.  1  Abb. 
Forms  260. 

24.  Complaint,  Non-Presentment  Ex- 

cused, Insolvency  of  Drawee. 

I.  (As  in  preceding  forms.) 

II.  That  on  the day    of 

,     18 — f     at     ,     said 

(drawee)  was  insolvent  (or  had  stopped 
payment),  and  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  260. 

25.  Complaint  Against  Drawer,  In- 

dorser  and  Drawee, 

I.  That  on  the    day    of 

^  18 — ^  at ,  the  defend- 
ant (drawer),  (or  the  defendants  under 
their  firm  name  of,  etc.),  made  his 
(their)  check  in  writing,  dated  on  that 
day,  and  directed  the  same  to  the  bank 
of  M.  N.  (or  to  certain  persons  under, 
etc.),  and  thereby  required  said 
(drawee)  to  pay  to  the  defendant  (in- 
dorser),  or  order  (or  bearer),  ■ 
dollars,  for  value  received,  and  deliv- 
ered it  to  the  defendant  (indorser). 

II.  That  thereupon  said  defendant 
(indorser,  or  the  defendants,  indorsers, 
under  their  firm  name  of,  etc.),  in- 
dorsed the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed;  and  thereafter  it  came  law- 
fully into  the  possession  of  this  plain- 
tiff), 'or  value. 

m.  That  said  check  was  duly  pre- 
sented for  payment,  but  was  not  paid, 
of  all  which  due  notice  was  given  to 
the  defendants. 

lY.  That  no  part  of  the  same  has 
been  paid.    1  Abb.  Forms  260. 

n.    Notes. 

A.    Declarations, 

1,  Declaration  on  Promissory  Note, 
Payee  Against  Maker. 
For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on  the  (fourteenth) 
day  of  (June),  in  the  year  one  thou- 
sand eight  hundred  and  (forty-five),  at 
(New  York),  to-wit,  at  (the  city  and) 
in  the  county  of  (New  York),  afore- 
said, made  a  certain  note  in  writing 
commonly  called  a  promissory  note, 
bearing  date  the  day  and  year  last 
aforesaid,  and  then  and  there  delivered 
the  said  note  to  the  said  plaintiff.  By 
which  said  note  the  said  defendant 
promised  to  pay  the  said  plaintiff,  by 
the  name  and  addition  of  (Mr.  A.  B.), 
(thirty)    days    (or    "four    months "}| 
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after  the  date  t hereof ,  the  ram  of  (five 
hnadred)    dollars,    for    value    received. 
Bt  reason  whereof,  and  bj  foree  of  the 
statute  in  sneh  case  made  and  provided, 
the  said  defendant  then  and  there  be- 
eame  liable  to  pay  to  the  said  plaintiff, 
the  said   sum    of   money   in   the   said 
promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  promis- 
sory note:    And  being  so  liable,  he  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  and  at  the  place  aforesaid  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and  truly 
to  pay  unto  the  said  plaintiff  the  said 
sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and 
effect  of  the  said  promissory  note.    And 
whereas  also  the  said  defendant,  after- 
wards, to- wit,  on  the  (first  day  of  Jan- 
nary,  in  the  year  one  thousand  eight 
hundred  and  forty-six) ,  (some  day  after 
the  note   was    due,    and    before    suit 
brought,  and  generally  very  recently), 
at   (New  York),   to- wit,  at    (the  city, 
and)    in    the    county   of    (New    York) 
aforesaid,    was    indebted   to    the   said 
plaintiff  in  the  sum  of  (one  thousand) 
dollars,  lawful    money   of    the    United 
States  of  America,  for   (here  add  the 
money  counts  for  money  lent  and  ad- 
vanced, paid,  laid   out   and   expended, 
and  had  and  received,  in  a  condensed 
form  thus):     Money  before  that  time 
lent  and  advanced  by  the  said  plaintiff 
to  the  said  defendant,  and  at  the  spe* 
cial  request  of  the  said  defendant.  And 
for  other  money  by  the  said  plaintiff 
before  that    time   paid,    laid    out    and 
expended  for  the  said  defendant,  and 
at  the  like  request  of  the  said  defend- 
ant.   And  for  other  money  by  the  said 
defendant   before    that    time   had   and 
received  to  and  for  the  use  of  the  said 
plaintiff.     And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the  place 
aforesaid,   undertook,    and    then    and 
there    faithfully     promised     the.    said 
plaintiff  well   and   truly  toi  pa|r^iAtnto 
the  said  plaintiff  the  said  s|im  of  money 
in  this  count  mentioned,  l/Mi^ii  he  the 
said  defendant  should  be  bK^i^ntb  aft- 
erwards requested.     And  ^hereas  also 
the  said  defendant  afterwards,  to-wit, 
on,  etc  (here  add  the  insimu}:dObiputas- 
sent  count.     See  AflBiimp8it)^.ir(  Never- 
theless the   said    defendant    (although 
often  requested,    etc.,    to-wit,    on    the 
day  when  the  said  note  became  due  and 


payable,  according  to  the  tenor  and 
effect  thereof,  and  oftentimes  since,  to- 
wit,  at  the  place  aforesaid),  has  not 
yet  paid  the  said  several  sums  of  money 
above  mentioned,  or  any,  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff;  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff  the 
said  defendant  has  hitherto  altogether 
refused,  and  still  does  refuse;  to  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars,  and  therefore  he 
brings  suit,  etc. 

E.  P.,  attorney  for  plaintiff. 
Burr.  App.  254,  §516. 

2.  Declaration  on  Promissory  Note, 
Indorsee  Against  Maker, 
For  that  whereas  the  said  defendant, 
on  the  (fifteenth  day  of  November), 
in  the  year  one  thousand  eight  hundred 
and  (forty-five),  at  (Naw  York),  to- 
wit,  at  (the  city  and)  in  the  county 
(of  N-ew  York),  aforesaid,  made  a  cer- 
tain note  in  writing,  commonly  called 
a  promissory  note,  bearing  date  the 
day  and  year  last .  aforesaid,  and  then 
and  there  delivered  the  said  note  to 
one  K.  L.;  by  which  said  note  the 
said  defendant  promised  to  pay  the  said 
K.  L.  (by  the  name  and  addition  of  Mr. 
K.  L.)  or  order  (four  months),  after 
the  date  thereof,  the  sum  of  (six  hun- 
dred) dollars,  for  value  received.  And 
the  said  K.  L.,  to  whom,  or  to  whose 
order,  the  payment  of  the  said  sum  of 
money  in  the  said  note  specified  was  to 
be  made  as  aforesaid,  afterwards,  and 
before  the  payment  of  the  said  sum 
of  money  mentioned  in  the  said  note, 
or  any  part  thereof,  and  also  before 
the  time  limited  and  appointed  by  the 
said  note  for  the  payment  thereof,  to- 
wit,  on  the  same  day  and  year,  and 
at  the  place  aforesaid,  indorsed  the 
said  note  in  writing,  and  by  that  in- 
dorsement ordered  and  appointed  the 
contents  of  the  said  note  to  be  paid  to 
the  said  plaintiff  or  order,  and  then 
and  there  delivered  the  said  note,  so 
indorsed,  to  the  said  plaintiff;  of  which 
said  indorsement  so  made  thereon  as 
aforesaid,  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  had 
notice.  By  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendant  be- 
came liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and 
^ect  of  the  said  note,  and  of  the  said 
indorsement  so  thereon  made  as  afore- 
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said;  and  being  so  liable,  the  said  de- 
fendant, in  eonsideration  thereof,  after- 
wards, tO'Wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  under- 
took, and  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money 
in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note, 
and  of  the  said  indorsement  so  thereon 
made  as  aforesaid.  And  whereas  also 
the  said  defendant  afterwards,  to-wit, 
etc.  (here  add  the  money  counts  as  in 
last   form). 

Nevertheless  the  said  defendant  (al- 
though often  requested,' etc.,  to-wit,  at 
the  time  when  the  said  note  became  due 
and  payable,  according  to  the  tenor  and 
effect  thereof,  and  oftentimes  since, 
to-wit,  at  the  place  aforesaid),  has  not 
yet  paid  the  said  seyeral  sums  of  money 
above  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  to  pay  the  same  or 
any  part  thereof  to  the  said  plain- 
tiff, the  said  defendant  has  hith- 
erto altogether  refused,  and  still  does 
refuse;  to  the  damage  of  the  said  plain- 
tiff of  (twelve  hundred)  dollars,  and 
thereof  the  said  plaintiff  brings  suit, 
etc. 

E.  F.,  plaintiff's  attorney. 
Burr.  App.  255,  §617. 

3.    Declaration  on  Promissory  Note, 
Indorsee  Against  Indorser, 

For  that  whereas  one  J.  K.  (the 
maker)     heretofore,     to-wit,     on     the 

day  of f  in  the  year, 

etc.,  at,  etc.  (as  in  last  form),  made  a 
certain  note  in  writing,  commonly  called 
a  promissory  note,  bearing  date  the 
day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to  the 
said  defendant.  By  which  said  note 
the  said  J.  K.  promised  to  pay  to  the 
said  defendant,  by  the  name  of  C.  D., 
or  order  (four  months),  after  the  date 
thereof,  the  sum  of  (three  hundred) 
dollars,  for  value  received.  And  the 
said  defendant  to  whom  or  to  whose 
order  the  payment  of  the  said  sum  of 
money  in  the  said  note  specified  was 
to  be  made  as  aforesaid,  afterwards, 
and  before  the  payment  of  the  said 
sum  of  money  mentioned  in  the  said 
note,  or  any  part  thereof,  and  also  be- 
fore the  time  limited  and  appointed  by 
the  said  note  for  the  payment  thereof, 
to-wit,  on  the  same  day  and  year,  and 
at  the  place  aforesaid,  indorsed  the 
said  note  in  writing,  and  by  that  in- 
dorsement  ordered   and   appointed   the 


contents  of  the  said  note  to  be  paid  to 
the  said  plaintiff,  and  then  and  there 
delivered  the  said  note  so  indorsed  to 
the  said  plaintiff.  And  the  said  plain- 
tiff avers,  and  in  fact  says,  that  after- 
wards, when  the  said  note  became  due 
and  payable,  according  to  the  tenor 
and    effect     thereof,     to-wit,     on     the 

day  of ,  in  the  year 

of  our  Lford  one  thousand  eight  hun- 
dred and f  at  the  place  afore- 
said, the  said  note  .with  the  said  in- 
dorsement so  thereon  made  as  afore- 
said, was  presented  and  shown  to  the 
said  J.  K.,  the  maker  thereof,  for  pay- 
ment thereof,  who  then  and  there  had 
notice  of  the  said  indorsement,  and  who 
then  and  there  was  requested  to  pay 
the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said 
indorsement  so  thereon  made  as  afore- 
said. But  that  neither  the  said  J.  K., 
nor  any  person  or  persons  on  behalf  of 
the  said  J.  K.,  did  or  would,  at  the 
said  time  when  the  said  note  was  so 
presented  and  shown  as  aforesaid,  or  at 
any  time  before  or  afterwards,  pay  the 
said  sum  of  money  therein  specified,  or 
any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do;  of  all  which  said 
several  premises  the  said  defendant  aft- 
erwards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  place  afore- 
said, had  notice.  By  reason  whereof, 
and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  de- 
fendant became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money 
in  the  said  note  specified;  and  being 
so  liable,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of 
money  in  the  said  note  specified,  when 
the  said  defendant  should  be  thereunto 
afterwards  requested. 

And  whereas  also,  etc.  (add  money 
counts  and  conclude  as  in  preceding 
forms).     Burr.    App.  256,  §518. 

B.    Complaints, 

1.  Complaint,  Payee  Against  Mak- 
er; Ordinary  Form,  Pleading 
the  Legal  Effect  of  Note, 

L  That  heretofore  the  defendant 
made  his  promissory  note  in  writing,  * 

dated  on  the day  of , 

18 — ,  at ,  and  thereby  promised 

to  pay  to  the  plaintiff  (or  hia  order) 
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—  dollars, 


months  after 
day  of 


said  date  (or  on  the 

). 

n.    That  no  part  of  said  note  has 

been  paid   (except  the  sum   of,  ete.)- 

1  Abb.  Forms  219. 

Note. — 1  Sa^ANDABD  Pnoo.  244,  et  seq, 

2.    Complaint  on  Two  Notes,  One 
Partly  Paid, 

First.    For  a  first  cause  of  action. 

I.  That  heretofore  the  defendant 
made  his  promissory  note  in  writing 
(eontinne  as  in  last  form,  from  the  *). 

II.  That  no  part  thereof  has  been 
paid,  except  the  sum  of  dol- 
lars. 

Second.   For  a  second  cause  of  action. 

L  That  heretofore  the  defendant 
made  his  other  promissory  note  in  writ- 
ing (continue  as  above). 

II.  That  no  part  thereof  has  been 
paid. 

Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendant  for  the 
sum  of  (aggregate  principal),  with  in- 
terest on dollars  thereof  from 

the day  of ,  and  with 


interest   on 
from  the  - 


dollars    thereof 


1  Abb.  Forms  220. 


day   of 


3b  Complaint  an  Several  Notes 
Given  on  Agreement  To  Pay 
AU  on  Default  in  Any, 

L    That  upon  the  day  of 

-,  18 — ,  the  defendants  were  in- 


debted to  the  plaintiffs  in  the  sum  of 
dollars. 

XL  That  to  secure  the  payment  of 
that  sum  the  defendants  agreed  to  de- 
liver, and  did  make  and  deliver  to  the 
plaintiffs  their  promissory  notes  in  writ- 
ing, of  which  copies  are  hereto  annexed. 

in.  That  at  the  same  time  the  de- 
fendants agreed  with  the  plaintiffs  in 
writing  that  in  ease  of  any  default  of 
the  payment  of  any  of  the  said  notes 
at  any  time  when  the  same  should  be- 
come   due    and    payable,    the    whole 

amount  of  the   said   sum   of  

and  interest,  then  remaining  unpaid, 
shoold  forthwith,  at  the  option  of  the 
plaintiffs^  become  at  once  due  and  pay- 
able. 

IV.  That  the  defendant  has  made 
default  in  the  payment  of  the  first  of 
said  notes  which  became  due  and  pay- 
able on  the day  of , 

and  no  part  thereof  has  been  paid.  1 
Abb.  Forms  221. 

Note.— Better  incorporate  copies  as 
exhibits. 


4.  Complaint   on   Note   Signed   &j^ 

Agent, 
I.      That    heretofore   the    defendant, 
by  one  M.  N.,  his  agent  (or  his  attor- 
ney in  fact),  duly  authorized  thereto, 
made   his  promissory  note   in  writing, 

dated  on  the day  of , 

at  ;   and  thereby  promised  to 

pay  to  the   plaintiff    (or    his    order) 

dollars, months  after 

said  date  (or  on  the  day  of 

). 

n.     That  no  part  thereof  has  been 

paid  (except  the  sum  of,  etc.).    1  Abb. 

Forms  221. 

5.  Complaint  on    Note  Made    hy 

Partners, 
"L     That  heretofore  the  defendants, 
under  their  firm  name  of  Y.  Z.  &  Co., 
made  their  promissory  note  in  writing, 

dated  on  the day  of  , 

at  ;  and  thereby  promised  to 

pay    td  the    plaintiff    (or    his     order) 

dollars, months  after 

said  date  (or  on  the  day  of 


IL  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  222. 

Note, — Some  jurisdictions  require  an 
I  allegation   that    the    defendants    were 
partners  doing  business  under  the  firm 

name  of  .     Beins  v.  Bolin,  6 

Ind.  App.  181,  33  N.  £.  218. 

6.    Comprint   on   Note    Made    hy 
Partners    Averring    Partner^ 
ship. 
L    That  at  the  time  of  the  making  of 
the  note  hereinafter  mentioned  the  de- 
fendants were  partners  doing  business 
at                  ,  under  the  firm  name  of 
Y.  Z.  &  Oo. 
II.     That  on  the  


day    of 

,  the  defendants     under    said 

firm  name,  made  their  promissory  note 
in  writing,  dated  on  that  day,  at 
— — ;  and  thereby  promised  to  pay 
the   plaintiff    (or   his  order)    — — 

dollars, months    after    said 

date    (or    on    the    day    of 

). 

m.     That  no  part  thereof  has  been 

paid  (except  the  sum  of,  etc.).    1  Abb. 

Forms  223. 

7.    Complaint  by  Partners  on  Note 

Payable    to    Order   of   Firm 

Name, 
I.      Tbat    heretofore    the    defendant 
made  his   promissory  note  in   writing, 

dated  on  the day  of , 

at ;  and  thereby  promised  to 

pay  to  these  plaintiffs  under  their  firm 
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name  of  A.  B.  &  Co.  (or  their  order) 

dollars, xnonthB  after 

said  date  (or  on  the  day  of 

). 

XL     That  no  part  thereof  has  been 

paid  ^except  the  sum  of,  ete.).  1  Abb. 
Forms  223. 

Note, — Though  it  may  not  be  essen- 
tial in  some  jurisdictions,  it  is  ad- 
visable to  allege  the  partnership  of 
plaintiffs.  See  paragraph  I  of  preced- 
mg  form. 

8.  Complaint  by  Surviving  Partner 

on  Note  Payable  to  Order  of 
Late  Firm, 

I.  That  at  the  time  of  the  making 
of  the  note  her eio  after  mentioned,  the 
plaintiff  and  one  C.  D.  were  partners, 
doing  business  under  the  firm  name  oi 
A.  B.  &  Co. 

II.  That    on   the  day   of 

,  18—,  at ,  the  defend- 
ant made  his  promissory  note  in  writ- 
ing, dated  on  that  day;  and  thereby 
promised  to  pay  to  them^  under  their 
said     firm     name     (or     their     order), 

dollars, months  after 

said  date  (or  on  the  day  of 

III.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  ete.)< 

IV.  That   on   the day  of 

■■  — ,  18 — ,  at ,  said  C.  D. 

died,  leaving  the  plaintiff  the  sole  sur- 
viving partner  of  said  firm.  1  Abb. 
Forms  224. 

9.  Complaint    by    Payee    Against 

Surviving  Maker, 

I.  That  at  the  time  of  the  making 
of  the  note  hereinafter  mentioned  the 
defendant  and  one  W.  X.  were  part- 
ners, doing  business  under  the  firm 
name  of  Y.  Z.  &  Co. 

n.     That   on    the  day   of 

,  18 — y  at ,  they  made. 

Tinder  their  said  firm  name,  their  prom- 
issory note  in  writing,  dated  on  that 
day;   and  thereby  promised  to  pay  to 

the   plaintiff    (or   his   order)    

dollars, months  after  said  date 

(or  on  the  day  of ). 

in.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.). 

IV.     That  on  the  day  of 

,  18 — y  at ,  said  W.  X 

died,  leaving  the  defendant  the  sole 
surviving  partner  of  said  firm.  1  Abb. 
Forms  ^24. 

10.  Complaint  by  Receiver,  Payee, 

Against  Partners,  Makers.   . 
I.     That  heretofore   the   defendants, 
under  their  firm  name  of  Y.  Z.  &  Co., 


made  their  promissory  note  in  writing, 
dated  on  that  day;  and  thereby  prom- 
ised to  pay  to  the  plaintiff,  as  sueh  re- 
ceiver (or  his  order),  *— dollars, 

months  after  said  date  (or  on 
day  of ). 


the  — 

n.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  225. 

11.  Complaint     by    an    Insurance 

Company  on  Deposit  Note. 

I.  That  the  plaintiffs  are  a  mutual 
insurance  company,  duly  organized  un- 
der and  pursuant  to  an  act  of  the  legis- 
lature of  this  state,  entitled  , 

and  passed   on  the day    of 

^  and  the  acts  amending  the 

same. 

IL     That   on   the  day    ot 

,   at   ,   the    defendant 

made  his  promissory  note  in  writing, 
dated  on  that  day;  and  thereby  prom- 
ised to  pay  to  the  plaintiffs  the  sum 

of dollars,  in  such  portions  or 

at  such  time  or  times  as  the  directors 
should,  agreeably  to  their  charter  and 
by-laws,  require. 

nL  That  the  plaintiffs  by  their  di- 
rectors, agreeably  to  the  said  charter 
and  to  the  by-laws  of  the  corporation, 

on   the  day  of ,   at 

,  required  the  defendant  to  pay 

the  sum  of dollars,  a  portion 

of  said  note,  on  the  day  of 

• 

(Or  III.  Tha^  the  plaintiffs  have 
duly  performed  all  the  conditions  there- 
of on  their  part,  by  requiring  the  de- 
fendant to   pay  the   sum   of  

dollars,     on     the     day     of 

.) 

IV.     That  no  part  thereof  has  been 

paid  (except  the  sum  of,  etc.).    1  Abb. 

Forms  226.    ^ 

12.  Complaint  on  a  Note  Payable 

at    a    Certain    Time    After 
Sight. 

I.  (Allege  the  note  as  in  preceding 
forms.) 

II.  That   on   the  •  day   of 

,  18 — ,  at ,  said  note 

was  duly  presented  to  the  defendant 
(maker),  with  notice  that  payment  was 
required  according  to  the  terms  thereof. 

IIL  (Allege  non-payment,  as  in  pre- 
ceding forms.)    1  Abb.  Forms  227. 

13.  Complaint    on    Note    Wrongly 

Dated, 

I.     That   on   the day    of 

,  18 — ,  the  defendant  made  his 

promissory  note  in  writing,  bearing 
date,  by  mistake,  on  the  day 
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-,  18 — ,  whereas,  in  truth,  it 


of 

was  intended   to   bear    date    on    said 

day  of  ,  18 — ,  fuid 

therebj  promised  to  pay  the  plaintifl 

(or  Ms  order) dollars,         ■■     ■ 

days  after  said  (intended  date). 

n.  That  no  part  thereof  has  been 
paid  (except  the  snm  of,  etc.)*  1  Abb. 
Forms  227. 

Note. — ^''Mistake"  is  required  to  be 
alleged,  though  failure  to  do  so  may 
he  enred  by  amendment.  DriUte  v. 
Sogers,  32  Me.  524;  Almich  v,  Downey, 
45  Minn.  460,  48  N.  W.  197. 

14.  Complaint    by    First    Indorsee 

Agairist  Maker,  —  Ordinary 
Form,  Pleading  Legal  Effect. 

L  That  heretofore  the  defendant 
(maker)  made  his  promissory  note  in 

writing,  dated  on  the  day  of 

,   at   ;     and    thereby 

promised  to  pay  to  the  order  of  one  M. 

N.  dollars,  -^— —  months 

after  said  date  (or  on  the  ^-^—  day 
of ). 

n.  That  said  M.  N.  thereafter  (and 
before  its  maturity)  indorsed  it  to  the 
plaintiff  (for  value). 

nL  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  228. 

15.  Complaint  hy  Second  or  Later 

Indorsee  Against  Maker. 

L  That  heretofore  the  defendant 
(maker)  made  his  promissory  note  in 
writing,  dated  on  the  — ^—  day  of 

f    at  ;     and    thereby 

promised  to  pay  .to  the  order  of  M.  N. 

k  Co.  dollars,  — ^—  days 

after  said  date  (or  on  the  ^—  day 
of ). 

IL  That  said  (payee)  thereafter  in- 
dorsed it  and  delivered  it  so  indorsed; 
and  thereafter  (and  before  maturity) 
the  same  was  indorsed  (or  passed)  to 
the  plaintiff  (for  value). 

Or  n.  That  said  (payee)  thereafter 
indorsed  it,  and  delivered  it  so  indorsed, 
and  the  plaintiff  thereafter  (and  before 
maturity)  became,  and  now  is,  the 
owner  thereof  for  value. 

in.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Fbrms  229. 

16.  Complaint  on  a  Note  Payable 

to  Bearer,  or  to  a  Fictitious 

Person,   or   to   the    Maker's 

Own  Order. 

L    That    heretofore   the    defendant 

(maker)  made  and  delivered  (to  M.  N.) 

bis  promissory  note  in  writing,  dated 

on  the  day  of  ,  at 


;  and  thereby  promised  to  pay 

to  the  bearer  (said  M.  N.) , 

dollars,  — ^—  months  after  said  date 
(or  on,  etc.). 

n.  That  the  same  thereafter  (and 
before  nmturity)  came  lawfully  to  the 
possession  of  the  plaintiff  (for  value), 
m.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  231. 

17.    Complaint    by    First    Indorsee 

Against  Payee,  Indorser,  Or* 

dinary  Form,  Pleading  Legal 

Effect. 

I.     That  heretofore  one  M.   N.   (or 

M.  N.  &  Co.)  made  his  (their)  promis* 

sory  note  in   writing,    dated    on    the 

day  of ,  at 


and  thereby  promised  to  pay  to  the  de- 
fendant (or  to  the  defendants  under 
their  firm  name  of  Y.  Z.  &  Co.),   (or 

order), dollars, days 

after  said  date  (or  on,  etc.). 

IL  That  the  defendant  (indorser) 
(or  the  defendants,  indorsers,  under 
their  said  firm  name)  then  and  there 
(or  thereafter  and  before  this  action) 
indorsed  the  same  to  the  plaintiff  (for 
value). 

ni.  That  (at  maturity)  said  note 
was  duly  presented  for  payment,  but 
was  not  paid,  of  all  which  due  notice 
was  given  to  the  defendant  (indorser). 

(Or  ni.  That  the  plaintiffs  have 
duly  performed  all  the  conditions  there- 
of on  their  part.) 

IV.  That  the  cost  of  protest  thereof 
was  '. 

V.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  231. 

18.  Complaint  by  Bemote  Indorsee 

Against  Payee. 
As  in  preceding  f o^m,  substituting  for 
paragraph  II:  That  the  defendant  (or 
the  defendants,  under  their  firm  name 
of  Y.  Z.  &  Co.)  then  and  there  (or  there- 
after) indorsed  the  same,  and  delivered 
it  so  indorsed;  and  thereafter,  and  be- 
fore (this  action)  it  lawfully  came  to 
the  possession  of  the  plaintiff  for  value. 
1  Abb.  Forms  233. 

19.  Complaint  by  Bemote  Indorsee 

Against   His   Immediate   In- 

dorser, 
L     That   heretofore  M.  N.    (&  Co.) 
made  their  promissory  note  in  writing, 

dated  on  the day  of , 

at  ;  and  thereby  promised  to 

pay   to   the   order   of   O.   P.    (&   Co.) 

dollars,  days  after 

said  date  (or  on,  etc.). 
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n.  That  the  said  payees^  then  and 
there  (or  thereafter)  indorsed  the  same 
to  the  defendant  (or  indorsed  the  same, 
and  delivered  it  so  indorsed). 

III.  That  thereafter,  and  before  (this 
action),  the  defendants  indorsed  the 
same  to  the  plaintiff  for  value. 

(Continue  as  in  I,  B,  17,  IV  and  V.) 
1  Abb.  Forms  234. 

20.  Complaint,  Special  Averment  of 

Excuse  for  Non-Presentment, 
Where  Indorser  Has    Waived 
Notice, 
m.    That  at  maturity  said  note  was 

duly  presented  for  payment,  but  was 

not  paid. 

IV.  That  the  defendant  (indorser) 
thereafter  waived  the  laches  of  the 
plaintiff  in  not  givingr  him  due  notice 
thereof,  and  promised  to  pay  said  note. 
1  Abb.  Forms  234. 

21.  Complaint,  Special  Averment  of 

Excuse  for  Non-Presentment, 

Where  the  Maker  Could  Not 

Be  Found. 

in.     That  at  the  maturity  of  said 

note,  due  search  and  inquiry  was  made 

for  said  (maker)  at  (the  place  of  date), 

in  order  that  the  same  might  be  duly 

presented  to  him  for  payment,  but  he 

could  not  be  found,  and  the  same  was 

not  paid;  of  all  which  due  notice  was 

given  to  the  defendant.    1  Abb.  Forms 

234. 

Note. — ^Facts  excusing  the  delay  are 
an  essential  part  of  the  complaint  and 
must  be  alleged.  Daley  v.  Buss,  86 
Gal.  114,  24  Pac.  867;  Jerome  v.  Steb- 
bins,  14  Cal.  457. 

22.  Complaint    by    First    Indorsee 

Against  Maker,    and    Payee, 

Indorser. 

I.     That    heretofore   the    defendant 

(maker),    (or  the  defendants, .  makers, 

under  their  firm  name  of  W.  X.  &  Ck>.), 

made   his    (their)    promissory   note   in 

writing,  dated  on  the day  of 

,   at   ;     and    thereby 

promised  to  pay  to  the  order  of  the 
defendant  (indorser),  (or  to  the  order 
of  the  defendants,  indorsers,  under  their 

firm  name  of  Y.  Z.  &  Co.),  

dollars,  days  after  said  date 

(or  on,  etc.).  (Continue  as  in.  I,  B,  17.) 
1  Abb.  Forms  235. 

23.  Complaint  on  Note  Not  VdKd 

as  Against  Maker. 
I.     That  the  defendant  indorsed  to 
plaintiff  a  promissory  note,  made    (or 
purporting  to  have  been  made)  by  one 

M.  N.  on  the day  of , 

18 — ,   at  ,    for    the    sum    of 


dollars,  payable  to  the  order 

of  defendant  (or  one  O.  P.),  

days  after  date  (and  indorsed  by  the 
said  O.  P.  to  the  defendant).  (Continue 
as  in  I,  B,  17,  paragraphs  TTI^  IV,  and 
V.)     1  Abb.  Forms  235. 

24.  Complaint  by  Remote  Indorsee 

Against  Maker,  First  Indoner 
and  Later  Indofser. 

I.  (As  in  22  above.) 

II.  That  the  defendants  (naming 
the  payees),  (under  their  said  firm 
name),  indorsed  the  same,  and  deliv- 
ered it  so  indorsed. 

m.  That  thereafter  the  defendants 
(naming  the  later  indorsers),  (under 
their  firm  name  of  U.  V.  &  Co.),  in- 
dorsed the  same,  and  delivered  it  so 
indorsed,  and  thereafter  and  before  its 
maturity,  it  lawfully  came  to  the  pos- 
session of  the  plaintiff  for  value.  (Con- 
tinue as  in  form  I,  B.  17,  from  be- 
ginning of  paragraph  IIL)  1  Abb. 
Forms  286. 

25.  Complaint    by    Payee   Against 

Maker  and  Indorser,  Payee 
Having  Parted  With  FM 
Value. 

L     That   on  the day    of 

,  18 — ,  at  >  the  de- 
fendant W.  X.  made  his  promissory 
note  in  writing,  dated  on  that  day,  and 
thereby  promised  to  pay  to  the  order 

of  the  plaintiff,  at  ,  the  sum 

of  — -^  dollars,  — —  months 
after  said  date  (or  on,  etc.). 

n.  That  the  defendant  Y.  Z.  in- 
dorsed said  note,  when. said  W.  X.  de- 
livered the  same  to  the  plaintiff. 

III.  That  said  note  at  maturity  was 
duly  presented  for  payment,  but  was 
not  paid;  of  all  which  due  notice  was 
given  to  the  defendant  7.  Z. 

IV.  That  said  note  was  made  by  the 
defendant  W.  X.,  and  indorsed  by  the 
defendant  Y.  Z.,  for  the  purpose  of 
paying  for  (eoal  sold  and  delivered  by 
this  plaintiff  to  the  defendant  W.  X.), 
on  the  credit  of-  such  indorsement; 
that  the  defendant  Y.  Z.  indorsed 
the  same  for  the  purpose  of  procuring 
for  the  said  maker  a  credit  with  the 
plaintiff,  knowing  that  it  would  be  so 
applied,  and  that  said  note  was  so 
passed  and  so  indorsed  by  the  defend- 
ant with  his  privity,  to  the  plaintiff, 
in  payment  for  (eoad  then  sold  and  de- 
livered). 

V.  That  no  part  thereof  has  been 
paid.    1  Abb.  Forms  236. 

Note. — ^The  better  practice  is  to  al- 
lege that  the  indorsement  was  prior  to 
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the  delirery  to  plaintiff,  and  also  that 
plaintiff  has  ever  since  been  the  owner 
thereof.  Gfroehner  v,  McCarty,  2  Abb. 
N.  C.  (N^.  Y.)  76. 

26(.    Complaint  hy  Assignee  of  Note. 
L    (Plead  the  instrnment,  as  in  any 
other  ease.) 

II.  That  M.  N.  (the  payee)  sold  and 
delivered  said  note  to  the  plaintiff  (for 
a  Talnable  consideration,  before  it  was 
payable). 

III.  (Aver  breach,  as  in  other  cases.) 
1  Abb.  Forms  237. 

27.  Complaint  on  Negotiable  Bond 
Payable  to  Bearer. 

I.     That   on   the  day    of 

— ,  18 — f  at ,  the  defend- 
ants, a  corporation  incorporated  by  the 
laws  of  this  state,  in  pursuance  of  a 
resolution  of  their  board  of  directors, 

passed  on  the day  of y 

18 — ,  made  and  delivered  their  note  or 
obligation,  partly  printed  and  partly 
in  writing,  which  they  signed  by  their 
president  and  treasurer,  and  affixed  the 
seal  of  the  company  thereto,  and  of 
which  note  or  obligation  the  foUowitig 
is  a  copy:     (Copy  of  bond.) 

n.  That  upon  receipt  of  the  sum 
therein  mentioned,  or  other  valuable 
consideration,  therefor,  from  some  per- 
son unknown  to  the  plaintiff,  the  de- 
fendants delivered  the  same  to  such 
person  for  the  purpose  and  with  the 
intent  that  the  same  should  be  assign- 
able and  transf errable  by  delivery  from 
hand  to  hand,  without  other  writing. 

ILL  That  before  the  maturity  of  said 
note  or  obligation,  it  came  lawfully  into 
the  possession  of  the  plaintiff  for  value 
received,  so  that  he  became  the  owner 
and  holder  thereof,  and  entitled  to  the 
money  therein  promised  to  be  paid. 

IV.  That  there  is  now  due  to  this 
plaintiff  thereon,  from  the  defendant, 
the  sum  of dollars,  with  inter- 
est thereon  from  the  day  of 


-,  18—.     1  Abb.  Forms  238. 


Note, — In  some  jurisdictions  it  is  re- 
quired to  allege  that  no  part  of  the 
bill  or  note  has  been  paid,  in  addition 
to  an  allegation  as  to  what  is  now 
due. 

m.   Defenses. 
A.   Answer,    Denial    of   Indorsement 
(o). 

The  defendant,  answering  the  com- 
plaint herein,  denies  that  he  ever  in* 
dorsed  the  said  note.    2  Abb.  Forms  21. 

Answer,  Denial  of  Indorsement  (b). 

The  defendant,   answering  the  6om- 

u 


plaint  herein,  says  that  he  never  in- 
dorsed the  said  note.    2  Abb.  Forms  21. 

Answer,  Denial  of  Indorsement  (c). 

That  the  defendant  (or  M.  N.)  did 
not  indorse  (nor  deliver)  the  promis- 
sory note  (or  bill)  mentioned  therein. 
2  Abb.  Forms  68. 

Note. — These  denials  must  be  posi- 
tive. If  want  of  knowledge  or  infor- 
mation on  the  subject  is  set  up,  it 
must  appear  how  it  happens  that  the 
defendant  has  no  knowledge  or  infor- 
mation on  the  subject.  Fales  v.  Hicks, 
12  Bow.  Pr.  (N.  Y.)  153. 

B.  Answer,  Unauthorised  Acceptance 

in  Name  of  Corporation, 

I.  That  the  said  bill  was,  without 
the  authority  or  consent  of  these  de- 
fendants, and  out  of  the  course  of  their 
regular  business,  and  without  consider- 
ation to  them,  accepted  in  their  name 
by  one  M.  N.,  fraudulently  pretending 
to  act  under  their  authority. 

n.  That  these  defendants  have  no 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  said 
biU  was  ever  indorsed  by  said  (payee), 
and  delivered  to  the  plaintiffs;  but 
these  defendants  aver  that  the  same 
was  not  so  indorsed  until  after  its  ma- 
turity (or  was  so  indorsed  and  trans- 
ferred without  consideration),  and  that 
prior  to  such  indorsement  the  plaintiffs 
had  full  notice  and  knowledge  of  ail 
the  facts  hereinbefore  stated.  2  Abb. 
Forms   68. 

Note. — If  it  be  intended  to  deny 
that  the  genuineness  of  the  signature, 
the  allegation  should  be  that  defend- 
ant denies  that  he  signed  his  name  to 
a  promissory  note  of  the  tenor  and 
effect  of  the  copy  set  out.  Douglass 
V.  Matheny,  35  Iowa  112. 

The  better  practice  is  to  deny  ac- 
ceptance of  the  draft  as  alleged  in  the 
complaint.    ■ 

C.  Answer,  Denial  of  Making  or  Ac- 

ceptance of  Note  or  Bill. 
That  the  defendant   (or  M.  N.)   did 
not  make  the  promissory  note  (or  accept 
the  bill)   alleged  in  the  complaint.     2 
Abb.  Forms  68. 

D.  Answer,  Mistake  in  Amotmt    of 

Note, 
That  said  note  was  given  upon  a  set- 
tlement of  account  between  the  defend- 
ant and  the  plaintiff,  and  was  intended 
by  them  to  be  made  and  received  for 

the    sum    of    dollars,    then 

claimed  by  the  plaintiff  to  be  the 
amount  due  him  from  this  defendant; 
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but  that  when  it  was  made,  it  was,  by 
mistake  of  the  parties,  ^ven  for  the 

sum  of  dollars  mentioned  in 

the  complaint,   instead  of  the   sum  of 

dollars,  which  was  all  that  was 

due;    and    as    to    the    excess,    to- wit, 

dollars,  the  same  is  without 

eonsideration.     2  Abb.  Forms  69. 

E.  Answer,  Defendant  Indorsed  as 
Agent;  Where  Complaint  Set 
Forth  Contract  Untruly  in  This 
BespecU    • 

I.  (Denial  of  making  indorsement^ 
and  protest  of  note  such  as  alleged.) 

IL  This  defendant  says  that  the  fol- 
lowing is  a  true  copy  of  the  promissory 
note  made  by  the  said  firm  of  A.  &  Co., 
and  on  which  this  action  is  brought:. 
(Copy  of  note  and  indorsement,  with 
addition  of  "treasurer"  to  defendant's 
signature.) 

III.  That  at  the  time  of  the  making 
and  indorsement  of  said  note  this  de- 
fendant    was    the    treasurer     of    the 

company,  at  ,  a  for- 
eign corporation,  duly  incorporated  by 
and   under   the    laws    of   the    state    of 

;  and  i;hat  he  was  authorized 

by  them  to  receive  the  said  note,  and 
to  indorse  the  same  to  the  plaintiffs, 
as  such  treasurer,  of  all  which  facts 
the  plaintiffs  had  notice. 

IV.  That  said  corporation  was,  at 
the  time  of  said  indorsement  indebted 
to  the  plaintiffs  to  the  amount  of  about 
— —  dollars  for  goods,  wares  and 
merchandise,  furnished  by  the  said 
plaintiffs  to  the  said  corporation;  and 
said  note  was  received  and  endorsed 
by  him  as  such  treasurer,  and  not  in 
his  individual  capacity,  and  was  re- 
ceived by  the  plaintiffs  as  an  obligation 
of  the  said  corporation,  on  account  of 
said  precedent  debt  due  to  them  from 
the  said  corporation,  and  for  and 
on  account  of  no  other  consideration 
whatever,  and  that  he  received  no  con- 
sideration therefor.    2  Abb.  Forms  69. 

Note. — ^Another  form  that  may  be 
used    is    as    follows^    "that    when    the 

note  for  $ was  made,  the  same 

was  by  mistake  given  for  a  greater 
sum  than  was  due  from  defendant  to 
the  payee,  to- wit,  a  sum  sufficient  to 
cancel  the  balance  claimed  to  be  due 
on  said  note,  making  said  note  without 
consideration  and  therefore  the  de? 
fe  ndant  claims  a  deduction  from  the 
note  equal  to  the  balance  claimed  to 
be  due  thereon."  Seeley  v,  Engell,  18 
N.  Y.  542. 


Note. — ^Babcock  i;.  Beman,  11  N.  Y. 
200. 
F.    Answer,  Illegal  Interest  in  Note. 

As  to  the  sum  of  dollars, 

parcel  of  said  sum  X)f dollars, 

in  said  complaint  demanded,  the  said 
defendant  adtmits  that  he  owes  the  said 

suln   of dollars   to  the    said 

plaintiff;     but     as     to     the     sum     of 

—     dollars,     the     residue     of 

the  said  sum  of  dollars,  the 

said  defendant  says  that  the  said  prom- 
issory note  in  the  complaint  mentioned 
was  given  by  the  said  defendant  to  the 

said  plaintiff  for  the  loan  of  

dollars  for years,  and  no  more; 


and' that  the  said  sum  of 


dol- 


lars was  included  in  said  note,  as  inter- 
est on  the  said  sum  of dollars 

for  the   said  term  of  years, 

at  the  rate  of  per  cent  per 

annum.    2  Abb.  Forms  72. 

Note. — The  usurious  agreement  must 
be  set  out  (Dagal  v.  Simmons,  23  N.  Y. 
491).  Merely  alleging  "that  the  loan 
was  at  a  greater  rate  of  interest  than 

at  the  rate  of  per  cent,  per 

annum"  without  giving  the  particulars 
of  the  .transaction  is  not  sufficient 
Dagal  v'  Simmons,  supra;  Manning  t*. 
Tyler,  21  N.  Y.  567. 

G.    Answer,  Note  Was  for  Accommo- 
dation, and  Was  Misapplied, 

I.  That  the  note  mentioned  and  de- 
scribed in  the  complaint  was  given  by 
this  defendant  to  (the  payee)  therein 
named,  without  any  other  consideration 
than  is  hereinafter  stated. 

II.  That  theretofore,  this  defendant 
had   loaned    his    promissory    note    for 

dollars,  dated  on  the 

day  of ,  18 — ,  to  said  (payee) 

without  eonsideration,  and  solely  for 
the  accommodation  of  said  (payee), 
and  upon  his  promise  to  take  up  and 
pay  the  same  at  maturity. 

III.  That  said  note  fell  due  on  the 

— — —  day  of  ,   18 — ,   and 

that,  at  the  request  of  said  (payee) 
this  defendant  then  gave  him  the  note 
in  suit,  for  the  special  purpose  of  en- 
abling him  therewith  to  tiike  up  and 
renew  said  first  note  of  dol- 
lars, he  paying  the  balance,  and  upon 
the  agreement  with  him  that  it  should 
be  so  used,  and  not  otherwise. 

rv.  That  the  plaintiff  having  a  claim 
then  overdue  against  the  said  (payee), 
he  the  said  (payee)  wrongfully  diverted 
said  note  from  the  purpose  for  which 
it  was  given,  and  fraudulently  misap- 
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plied  the  same  by  giving  it  to  the  plain- 
tiif  as  collateral  to  secure  the  payment 
of  said  claim. 

V.  That  the  plaintifP  is  not  a  bona 
fide  holder  of  the  note  in  suit  for  a 
valoable  consideration;  but  received  the 
same  with  notice  of  the  foregoing  f aets^ 
and  as  collateral  to  secure  the  payment 
of  an  antecedent  debt,  and  without  pay- 
ing any  consideration  therefor. 

VL    This  defendant  denies  each  and 
every  allegation  of  the  complaint,  in 
consistent  with  the  foregoing  statement. 
2  Abb.  Forms  75. 

H.  Answer,  Note  or  Acceptance  Was 
Given  for  Goods  Sold  But  Never 
Delivered, 

L  That  the  bill  (or  note)  mentioned 
in  the  complaint  was  accepted  (or 
given)  by  the  defendant  for  the  price 
of  goods  to  be  sold  and  delivered  by 
the  plaintiff  to  the  defendant  before 
the  said  bill  (or  note)  should  become 
due. 

II.  That  defendant  has  always  been 
ready  and  willing  to  buy  and  accept 
said  goods  from  the  plaintiff,  and  has 
duly  performed  all  the  conditions  on  his 
part. 

ni.  That  the  plaintiff  has  not  sold 
and  delivered  the  same  to  the  defend- 
ant  (though    the    defendant,    on    the 

day  of ,  at f 

duly  requested  him  so  to  do). 

iV.  That  except  as  aforesaid  there 
never  was  any  consideration  for  the 
acceptance  or  payment  of  said  bill  (or 
giving  or  payment  of  said  note)  by  the 
defendant.    2  Abb.  Forms  76. 

L  Aniwer,  Notes  Were  Given  for 
Pttrchase-Money,  and  Plaintiff 
Failed  To  Convey. 

L  That  the  only  consideration  of  the 
nid  three  several  notes  was  and  is  the 
sale  of  a  certain  piece  of  land,  situate 

in  the  county  of and  state  of 

— — ,  and  known  and  described  as 

(description). 

n.  That  at  the  time  of  making  said 
several  promissory  notes,  the  said  plain- 
tiff agreed  to  convey  the  said  premises 
to  this  defendant,  at  the  time  when  the 
snm  named  in  the  note  described  in  the 
first  count  of  the  said  complaint  should 
become  due  and  payable,  to-wit,  on  the 

said  day   of  ,  18—; 

and  take  a  mortgage  from  this  defend- 
ant on  said  premises  to  secure  the  pay- 
ment of  the  sums  mentioned  in  the  two 
notes  described  in  the  second  and  third 
eoonts  of  the  said  complaint. 


III.  That  ,the  defendant  duly  per- 
formed all  the  conditions  of  said  agree- 
ment on  his  part,  and  on  said  day,  and 
ever  since,  been  ready  and  willing  to 
pay  the  first  named  sum,  and  execute 
and  deliver  said  mortgage,  on  the  de- 
livery by  the  said  plaintiff  of  such 
deed  of  conveyance. 

IV.  That  said  plaintiff  did  not,  on 

the    said day    of    , 

18 — ,  nor  at  any  time  since,  offer  to 
convey  the  said  premises  to  the  said 
defendant,  on  the  payment  of  the  sum 
mentioned  in  the  said  first  note,  and  tne 
execution  of  a  mortgage  by  the  said 
defendant  as  aforesaid,  to  secure  the 
sums  of  money  mentioned  in  the  two- 
other  notes  (or,  if  by  agreement  it  was 
necessary,  allege  demand  and  refusal). 
2  Abb.  Forms  77. 

Note, — This  form  in  general  follows. 
Ellis  V.  Hubbard,  4  Ind.  206.  Allega- 
tion of  tender  is  necessary.  Lee  v. 
Dozier,  40  Miss.  477. 

J.    Answer,  Fraud  in  the  Making, 

I.  That  the  plaintiff  induced  him  to 
make  the  note  mentioned  in  the  com- 
plaint, by  representing  that  he  was  au- 
thorized by  one  M.  rf.,  to  whom  the 
defendant  owed  the  amount  of  the  same, 
to  take  a  note  to  himself  in  satisfac- 
tion of  such  debt. 

II.  That  the  said  representation  was 
false,  and  made  with  intent  to  deceive 
and  defraud  this  defendant. 

in.  That  the  defendant  received  no 
consideration  for  the  said  note.  2  Abb. 
Forms  77. 

K.    Answer,  Note  Was  for  Goods  Sold 
With  False  Warranty. 

I.  That  the  defendant  gave  the  note 
mentioned  in  the  complaint  for  and  on 
account     of     certain      goods,      called 

,  theretofore  furnished  by  the 

plaintiff  to  him,  the  defendant,  under  a 
representation  and  warranty  by  the 
plaintiff,  at  the  time  of  so  furnishing 
them,  made  to  the  defendant,  that  the 
said  goods  were  fit  and  proper  materials 

for  (stating   the   warranty), 

and  suitable  for  such  purpose;  and  for 
no  other  consideration  whatever. 

H.  That  the  defendant  then  accepted 
and  purchased  said  goods  for  the  pur- 
pose of  ,  trusting  in  the  said 

representation  and  warranty  of  the 
plaintiff;  all  of  which  the  plaintiff  then 
well  knew. 

ni.  That  the  same  were  not  fit  or 
proper  for  said  purpose,  but  altogether 
unsuitable,  and  have  always  been  and 
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are  altogether  useless  to  the  defendant. 
2  Abb.  Forms  78. 

L.  Answer  That  the  Note  Was  for 
Goods  Sold  by  Means  of  Deceit. 

L  (Allege  sale  as  in  the  case  of  an 
action  for  damages  for  deceit,  omitting 
at  the  end  the  words:  whereby  the 
plaintiff  was  misled,  to  his  damage, 
etc.). 

n.  That  said  note  was  given  to  the 
plaintiff  without  any  other  considera- 
tion than  said  (sale). 

m.  That  immediately  on  discover- 
ing said  fr^nd,  the  defendant  rescinded 
said  (contract),  and  delivered  (or  ten- 
dered) to  the  plaintiff  all  that  the  de- 
fendant had  received  under  said  eon- 
tract,  upon  condition  of  his  returning 
said  note,  which  the  plaintiff  refused 
to  do.     2  Abb.  Forms  78. 

M.  Answer,  Denial  of  Transfer  to  the 
Plaintiff. 

That  the  said  note  was  made  and  in- 
dorsed by  defendants,  and  by  them  de- 
livered to  one  M.  N.,  a  person  other 
than  the  plaintiff,  with  whom  defend- 
ants had  business  transactions;  and  de- 
fendant deny  that  they  have  any 
knowledge  or  information  sufficient  to 
form  a  belief  whether  or  not  said  note 
was  thereafter  duly  transferred  and  de- 
livered by  the  lawful,  or  other,  holders 
thereof  to  the  plaintiff;  and  the  defend- 
ants further  deny  that  they  have  any 
knowledge  or  information  sufficient  to 
form  a  belief  whether  or  not  the  plain-, 
tiff  is  the  lawful  owner  and  holder  of 
said  note.    2  Abb.  Forms  80. 

Note. — This  is  approved  in  Chadwick 
V.  Booth,  13  Abb.  Pr.  (N.  Y.)  249,  but 
is  disapproved  in  Kamlah  v.  Salter,  6 
Abb.  Pr.    (N.  Y.)   226. 

N.  Answer,  Wrongful  Transfer  by 
Partner* 

That  the  note  alleged  was  not  in- 
dorsed by  M.  N.  &  (To.,  but  that  it  was 
indorsed  in  the  name  of  said  firm  by  B., 
and  by  him  transferred  to  the  plaintiffs 
in  payment  of  an  individual  debt  of 
said  B.,  and  without  the  knowledge  or 
consent  of  said  A.,  his  partner,  and  that 
the  plaintiffs  at  the  time  of  the  said 
transfer  had  full  knowledge  thereof. 
2  Abb.  Forms  81. 

Note. — ^Union  Nat.  Bank  v.  Under- 
bill, 21  Hun  (N.  Y.)  178. 

0.  Answer,    Qualified    Admission    of 

Note,  and  Denial  of  Plaintiff's 
Title. 

1.  Admit  that  heretofore  they  exe- 
cuted and  delivered  a  promissory  note 


to  the  plaintiff;  but  the  defendants 
deny  that  the  description  of  said  note 
in  the  complaint  is  a  true  description 
of  said  note,  or  correctly  states  the 
terms  thereof. 

n.  Defendants  further  answering, 
deny  (knowledge  or  information  suffi- 
cient to  form  a  belief)  that  the  plaintiff 
is  now,  or  was  at  the  commencement 
of  this  action,  the  lawful  and  bona  fide 
owner  and  holder  of  said  promissory 
note,  or  has  any  interest  whatever 
therein;  and  the  defendants  allege,  on 
information  and  belief,  that  before  this 
action  said  plaintiff  sold  and  delivered 
said  note  for  a  valuable  consideration 
to  one  John  Doe,  who  is,  and  at  the 
commencement  of  this  action  was,  the 
lawful  owner  and  holder  of  said  note. 
2  Abb.  Forms  81. 

P.  Answer,  by  Accommodation  In- 
dorsers,  Extension  Given  To 
Makers. 

L  That  the  said  note  was  indorsed 
by  these  defendants  without  considera- 
tion, and  for  the  accommodation  of  the 
defendant  Z.,  the  maker  thereof. 

II.  That  the  plaintiffs,  at  the  time 
they  received  said  note,  had  notice 
thereof. 

IIL  That  about  the  time  of  its  mar 
turity  the  plaintiffs,  for  a  valuable  eon- 
sideration,  and  without  the  knowledge 
or  assent  of  these  defendants,  made  an 
agreement  with  said  (maker),  whereby 
they  agreed  to  extend  the  time  for  the 
payment  of  said  note  by  said  (maker) 
days.    2  Abb.  Forms  82. 

Note. — ^yTliile  this  form  has  been  held 
to  be  sufficient  under  a  strict  rule  of 
pleading,  it  is  better  to  also  state  "the 
particular  time  for  which  the  exten- 
sion was  granted.''  Huey  r.  Pinney, 
5  Minn.  310. 

Q.  Answer,  Defendant  Was  Surety, 
and  Plaintiff  Holds  Collateral 
Securities,  Defendant  Asks  To 
Be  Subrogated. 

L  That  said  draft  was  accepted  by 
the  defendant  without  any  considera- 
tion, for  the  accommodation  of  said 
(drawers),  which  the  plaintiff  well 
knew. 

n.  That  the  same  was  made  under 
an  agreement  between  said  (drawers) 
and  the  plaintiff;  whereby  said  (draw- 
ers) executed  to  the  plaintiff  a  bond  for 
dollars,  together  with  a  mort- 
gage  on   house  and  lot   No.  , 


street 


m 


as  security   for   the  payment   thereof, 
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wbieh  seeurities  the  plaintiff  still  holds, 
and  are  ample  to  secure  and  satisfy 
the  plaintiff's  demand. 

m.  That  said  (drawers)  are  insol- 
Tent  and  nnable  to  pay  said  aeceptanee, 
and  the  defendant  has  no  recourse  for 
the  payment  or  security  of  the  sum 
for  which  he  is  liable  to  the  plaintiff, 
ezeept  the  said  mortgages  and  securities 
held  by  the  plaintiff. 

IV.  That  the  defendant  has  offered 
to  pay  the  said  draft,  with  interest  and 
costs,  if  the  plaintiff  will  surrender  and 
transfer  to  the  defendant  upon  such 
payment  the  mortgages  and  securities 
held  by  the  plaintiff;  which  the  plain- 
tiff refuses  to  do,  but  claims  to  hold 
said  securities  for  some  other  demand 
due  to  the  plaintiff  from  said  (draw- 
ers). 

Y.  That  the  plaintiff  is  a  foreign 
corporation,  created  and  doing  business 
in  the  province  of  Canada,  and  the  de- 
fendant will  be  remediless  under  the 
laws  of  the  state  of  New  York,  where 
the  defendant  resides,  except  by  the  aid 
and  interposition  of  th4s  court. 

Wherefore  the  defendant  demands 
that  upon  his  paying  said  draft,  with 
interest  and  costs,  the  plaintiff  be  ad- 
judged to  transfer  said  bond  and  mort- 
gage to  the  defendant  (and  that  he 
may  hold  and  enforce  them  for  his  re- 
imbursement, with  interest).  2  Abb. 
Forms  82. 

Noie.—BB.n'k.  of  Toronto  v.  Hunter^  4 
Bosw.  (N.  Y.)  646. 

Bw    Amwer,    Denial    of   Acceptance, 
Presentment  and  Protest. 

Deny  that  (they  have  any  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  whether)  the  bill  of  ex- 
change mentioned  in  plaintiff's  first 
eaase  of  action  was  presented  for  ac- 
eeptanee,  or  was  accepted  as  alleged, 
or  was  presented  for  payment,  or  was 
protested  for  non-payment,  or  whether 
payment  was  refused.  2  Abb.  Forms 
83. 

Note. — If  the  protest  of  the  notary 
is  attached  to  the  bill,  a  denial  on 
information  and  belief  will  be  stricken 
out.  Gridler  v.  Farmers'  &  Drovers' 
Bank,  75  Ky.  333. 

S.    Answer,  Denial  of  Notice  of  Dis- 
honor, 

That  due  notice  of  the  dishonor  of 
the  said  promissory  note  (or  bill)  was 
not  given  to  defendant.  2  Abb.  Forms 
83. 


T.    Answer,  Denial  of  Presentment, 

That  the  promissory  note  (or  bill  of 
exchange)  mentioned  therein  was  never 
presented  for  payment  (or  for  accept- 
ance) to  him  (or  to  M.  N,),  as  alleged. 
2  Abb.  Forms  84. 

U.  Answer,  Denial  of  Excuse  for 
Non-Presentment, 

That  due  search  was  not  made  when 
the  said  bill  of  exchange  (or  promis- 
sory note)  became  due  and  payable,  to 
discover  the  residence  and  person  of 
the  said ,  at ,  or  else- 
where, in  order  that  the  said  bill  might 

be  presented  to  the  said  for 

payment,  as  alleged.    2  Abb.  Forms  84. 

Note, — It  is  also  proper  to  allege: 
'' Defendant  denies  that  due  or  any 
search  was  made,"  etc. 

V.  Answer,  Breach  of  Special  Agree- 
ment as  to  Presenting  and  Giv- 
ing Notice, 

I.  That  the  bill  of  exchange  (or 
check)  in  the  said  complaint  men* 
tioned  was  by  the  said  defendant  de* 
livered  to  the  said  plaintiff,  and  by 
him  discounted  foS'  the  said  defendants, 
upon  the  express  condition  and  under- 
standing that  the  plaintiff  should  cause 
the  same  to  be  presented  to  the  respect- 
ive drawers  thereof  for  acceptance  or 
payment,  and  acceptance  or  payment 
thereof  to  be  demanded  as  soon  after 
the  delivery  thereof  as  the  same  could 
be  done  by  the  exercise  of  reasonable 
diligence  in  that  behalf;  and  that  in 
case  of  the  non-acceptance  or  non-pay- 
ment thereof  by  the  respective  draw- 
ees, on  presentation  or  demand,  imme- 
diate notice  of  such  non-acceptance  or 
non-payment  should  be  given  to  the 
said  defendants  by  telegraph,  or  that 
the  said  defendants  should  not  be  bound 
or  liable  to  pay  the  said  bill  of  ex- 
change. 

II.  That  the  said  plaintiff  failed  to 
comply  with  the  condition  or  under- 
standing aforesaid,  and  did  not  present 
the  same  for  acceptance  or  payment, 
or  demand  acceptance  or  payment  of 
the  same  within  a  reasonable  time  after 
the  delivery  thereof  to  the  said  plain- 
tiff; nor  was  immediate  notice  of  the 
non-acceptance  or  non-payment  thereof 
given  to  the  defendants,  by  telegraph 
or  otherwise.     2  Abb.  Forms  84. 

Note, — ^If  defendant  seeks  to  recover 
special  damage  by  reason  of  the  breach, 
an  allegation  to  that  effect  should  be 
added. 
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W.    Answer,    Payment    of    BiU    to 
Drawer  Before   Indorsement. 

I.  That  after  the  bill  mentioned  in 
the  complaint  was  due,  and  while  said 
(drawer)  was  the  holder  thereof,  and 
before  this  action,  the  defendant  satis- 
fied and  discharged  the  principal  and 
interest  (and  damages)  due  on.  said 
bill,  by  payment  to  the  said  (drawer). 

II.  That  said  (drawer)  first  indorsed 
said  bill  to  the  plaintiff  after  said  pay- 
ment.   2  Abb.  Forms  85. 

X.    Answer,  Denial  of  Gvaraniy. 

I.  That  the  defendant  never  guar- 
anteed the  payment  or  collection  of  the 
said  note,  but  the  plaintiff  bought  the 
same  at  his  own  risk  as  to  the  respon- 
sibility of  the  maker  and  the  payment 
thereof  by  him. 

II.  That,  at  the  time  of  the  assign- 
ment by  the  defendant  to  the  plaintiff 
the  defendant  expressly  declined  to 
guarantee  the  payment  or  collection 
of  said  note,  and  that  the  words  ''and 
agree  that  it  is  good"  were  inserted 
in  said  assignment  at  the  instance  of 
the  plaintiff,  and  only  for  the  purpose 
of  defendant's  agreeing  to  the  gen- 
uineness of  the  signature  of  the  maker 
of  said  note,  and  that  it  was  so  repre- 
sented at  the  time  by  the  plaintiff  to 
the  defendant.     2  Abb.  Forms  90. 

Y.    Answer  by  a  Surety,  Alleging  an 
Extension  of  Time. 

I.     That   on   the day    of 

f  18 — ,  at (or  at  some 

time  and  place  unknown  to  the  defend- 
ant),   the    plaintiff    agreed    with     said 

(debtor),  in  consideration  of 

(or  for  a  valuable  consideration ),  to 
forbear  and  extend  the  time  of  pay* 
ment  of  the  said  rent  guaranteed  by 

the  defendant  days  (or  from 

the day  of ,  18 — ,  on 


was 


due,   until    the 
18—). 


whielr  the   same 

day  of  ■ 

n.  That  the  defendant  had  no 
knowledge  of  (or  did  not  assent  to)  the 
said  agreement  to  extend  the  time.  2 
Abb.  Forms  99. 

BILLS  OF  DISOOVEBY.— See  Discov- 
ery. 


V. 
VL 

vn. 


vm. 


I. 

n. 


BILLS   OF   EXOEPTIOKS. 

Defendant's  Ezeeptioiui  to  Oliarge 
to  Jnry,  214 
Plaintiff's  EzceptlonB  to    Charge 
to  Jury,  215 

Exceptions  to  Decialon  Rejecting 
Evidence,  216 


IV.    Exceptions  to  Deeiston  Adndttlag 
Evidence,  216 
Setting  Forth  Pleadings,  217 
BiU  of  Ezcqiitions  Prepared  for 
Settlement^  217 

Indorsement  on  Bill  of  Excep- 
tions, 220 

Amendments  to  BIU  of  Excep- 
tions, 220 

IZ.     Notice  of  Settlement^  221 

X.    Judge's  Certificate,  221 

For    other   forms,   see    4    Standabd 
PRoa  322,  353,  355. 

CBOSS-BEFEBSNOES: 
Oasx  on  Appeal: 
Case    Containing    Exceptions    on    a 
Trial  by  the  Court  or  a  Referee; 
Case    Containing    Exceptions    Upon 

Trial  by  Jury; 
Indorsement  on  Case  or  Bill  of  Ex- 
ceptions; 
Amendments  Proposed  to  Case,  Etc.; 
Notice  of  Settlement  of  Case,  Etc. 
Mandamus: 
Alternative  Mandamus  to   Court    of 
Common  Pleas,  Commanding  Seal- 
ing of  Bill  (ft  Exceptions. 

I.  Defendant's  BiU  of  ExceptionB  To 
Charge  To  Jnry. 
Afterwards,  to-wit,  at  a  circuit  court 
held  at  the  (court  house)  in  the  town 
of  (Bichmond),  in  and  for  the  county 
of  (Bichmond),  (or  at  a  circuit  court 
held  at  the  city  hall  in  the  city  of 
New  York,  in  and  for  the  city  and 
county  of  New  York),  on  the  (fif- 
teenth) day  of  (November),  in  the  year 
one  thousand  eight  hundred  and  (forty- 
five),  before  (John  Wv  Edmonds),  es- 
quire, circuit  judge,  appointed  to  hold 
the  said  circuit  court,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  the  aforesaid  issue,  so 
joined  between  the  said  parties  ai 
aforesaid,  came  on  to  be  tried  by  a 
3ury  of  the  county  of  (Richmond),  (or 
city  and  county  of  New  York),  afore- 
said, for  that  purpose  duly  empaneled, 
good  and  lawful  men  of  the  said  county 
(or  city  and  county).  At  which  day 
came  there  as  well  the  said  plaintiff 
as  the  said  defendant,  by  their  respect- 
ive attorneys  aforesaid;  and  the  jurors 
of  the  jury  aforesaid,  empaneled  to 
try  the  said  issue,  being  called,  also 
come,  and  were  then  and  there  in  due 
manner  chosen  and  sworn  to  try  the 
same  issue.  And  upon  the  trial  of  that 
issue  the  counsel  for  the  said  plaintiff, 
to  maintain  and  prove  the  said  issue 
on  his  part,  gave  in  evidence  that,  etc. 


See  "How  To  TTse  This  Volume,''  Introduction,  page  t. 


BILLS  OF  EXCEPTIONS 


215 


(here  set  out  the  evidence  on  the  part 
of  the  plaintiff,  and  then  proceed  as 
follows):  And  thereupon  the  counsel 
for  the  said  defendant,  to  maintain  and 
prove  the  said  issue  on  his  part,  gave 
in  evidence  that,  etc.  (here  set  out  the 
evidence  on  the  part  of  the  defendant, 
and  then  proceed  as  follows):  Where- 
upon the  said  counsel  for  the  said  de- 
fendant did  then  and  there  insist  be- 
fore the  said  circuit  judge,  on  the  be- 
half of  the  said  defendant,  that  the 
said  several  matters,  so  produced  and 
given  in  evidence  on  the  part  of  the 
said  defendant  as  aforesaid,  were  suffi- 
cient, land  ought  to  be  admitted  and 
allowed  as  decisive  evidence  to  entitle 
the  said  defendant  to  a  verdict,  and 
to  bar  the  said  plaintiff  of  his  action 
aforesaid;  and  the  said  counsel  for  the 
said  defendant  did  then  and  there  pray 
the  said  circuit  judge  to  admit  and  al- 
low the  said  matters  ao  produced,  and 
given  in  evidence  for  the  said  defend- 
ant, to  be  conclusive  evidence  in  favor 
of  the  said  defendant,  to  entitle  him 
to  a  verdict  in  this  cause,  and  to  bar 
the  said  plaintiff  of  his  action  afore- 
said. But  to  this,  counsel  for  the. said 
plaintiff  did  then  and  there  object, 
and  insist  before  the  said  circuit  judge, 
that  the  same  were  not  sufficient,  nor 
ought  to  be  admitted  or  allowed  to 
entitle  the  said  defendant  to  a  verdict, 
or  to  bar  the  said  plaintiff  of  his  action 
aforesaid.  And  the  said  circuit  judge 
did  then  and  there  declare,  and  deliver 
his  opinion  to  the  jury  aforesaid,  that 
the  said  several  matters,  so  produced 
and  given  in  evidence  on  the  part  of 
the  said  defendant,  were  not  sufficient 
to  bar  the  said  plaintiff  of  his  action 
aforesaid;  whereupon  the  said  counsel 
for  the  said  defendant  did  then  and 
there,  on  the  behalf  of  the  said  defend- 
ant, except  to  the  aforesaid  opinion  of 
the  said  circuit  judge,  and  insisted  on 
the  said  several  matters  as  an  absolute 
har  to  the  said  action.  And  the  said 
eireuit  judge  did  also,  then  and  there, 
farther  declare  and  deliver  his  opinion 
to  the  said  jury,  that,  etc.  (stating  par- 
tienlarly  and  separately  each  specific 
remark  which  is  excepted  to,  in  the 
charge  to  the  jury,  and  expressly  stat- 
ing, after  each  remark,  the  exception 
thereto,  as  follows):  to  which  said  last 
mentioned  opinion  of  the  said  circuit 
judge,  the  said  counsel  for  the  said 
defendant  did  then  and  there,  on  the 
hehalf  of  the  said  defendant,  except. 
And  the   said   circuit   judge,    under 


the  charge,  and  with  the  directions 
aforesaid,  left  the  aforesaid  issue,  and 
the  evidence  so  given  on  the  trial  there- 
of as  aforesaid,  to  the  said  jury;  and 
the  jury  aforesaid  then  and  there  gave 
their  verdict  for  the  said  plaintiff,  and 
— dollars  damages:  And  inas- 
much as  the  said  several  matters,  so 
produced  and  given  in  evidence  on  the 
part  of  the  said  defendant,  and  by  his 
counsel  aforesaid  objected  and  insisted 
on,  as  a  bar  to  the  action  aforesaid, 
do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  counsel  for 
the  said  defendant  did  then  and  there 
propose  their  aforesaid  exceptions  to 
the  opinion  of  the  said  circuit  judge, 
and  requested  him  to  put  his  seal  to 
this  bill  of  exceptions,  containing  the 
said  several  matters  so  produced  and 
given  in  evidence  on  tha  part  of  the 
said  defendant,  as  aforesaid,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided;  and  thereupon  the 
said  circuit  judge,  at  the  request  of 
the  said  counsel  for  the  said  defendant, 
did  put  his  seal  to  this  bill  of  excep- 
tions, pursuant  to  the  aforesaid  statute 
in  such  case  made  and  provided  on  the 
(fifteenth)  day  of  (November),  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  (forty-five). 

,  circuit  judge  (L.  S.). 

Burr.  App.  48,  §91;  Till.  Forms  182. 

n.    Plalntiff'B  Bill  of  Ezceptlons  To 
Charge  To  Jury. 

Whereupon  the  said  counsel  for  the 
said  plaintiff  did  then  and  there,  on 
the  behalf  of  the  said  plaintiff,  insist 
before  the  said  circuit  judge  that  the 
said  matters,  so  produced  and  given 
in  evidence  on  the  part  of  the  said 
plaintiff  as  aforesaid,  were  sufficient 
and  ought  to  be  admitted,  and  allowed 
as  decisive  evidence  to  entitle 'the  said 
plaintiff  to  a  verdict  on  the  said  issue 
between  him  and  the  said  defendant  so 
joined  as  aforesaid:  And  the  said 
counsel  for  the  said  plaintiff  did  then 
and  there  pray  the  said  circuit  judge 
id  admit  and  allow  the  said  matters 
so  produced  and  given  in  evidence  for 
the  said  plaintiff  to  be  conclusive  in 
favor  of  the  said  plaintiff  to  entitle 
him  to  a  verdict  in  this  cause;  but 
to  this  the  counsel  for  the  said  defend- 
ant did  then  and  there  object,  and 
insist  before  the  said  circuit  judge  that 
the  same  matters  so  given  in  evidence 
on  the  part  of  the  said  plaintiff  were 
not  sufficient,  and  ought  not  to  be  ad- 
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mitted  and  allowed  to  bar  the  said 
plaintiff  to  a  verdict;  but  that  the  said 
matters  so  produced  and  given  in  evi- 
dence on  the  part  of  the  said  defendant 
were  sufficient,  and  ought  to  be  ad- 
mitted and  allowed  to  bar  the  said 
plaintiff  of  his  action  aforesaid.  And 
the  said  circuit  judge  did  then  and 
there  declare  and  deliver  his  opinion 
to  the  jury  aforesaid,  that  the  several 
matters  so  produced  and  given  in  evi- 
dence, on  the  part  of  the  said  plaintiff, 
were  not  sufficient,  to  entitle  him  to 
a  verdict  in  this  cause;  but  that  the 
said  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the 
said  defendant  were  sufficient  to  bar 
the  said  plaintiff  of  his  action  afore- 
said. Whereupon  the  said  counsf*!  for 
the  said  plaintiff  did  then  and  there, 
on  the  behalf  of  the  said  plaintiff,  ex- 
cept to  the  aforesaid  opinion  and  de< 
cision  of  the  said  circuit  judge,  and  in- 
sisted on  the  said  several  matters  as 
sufficient  to  sustain  the  said  action  on 
the  part  of  the  said  plaintiff,  and  to 
entitle  him  to  a  verdict.  And  the  said 
circuit  judge,  etc.  (conclude  as  in  last 
form,  substituting  ''plaintiff'*  for  "de- 
fendant"). Burr.  App.  49,  §91a;  Till. 
Forms  184. 

m.    Bill  of  EzceptionB,  Decision  Be- 
Jecting  Evidence. 

Afterwards,  to-wit,  at  a  circuit  court 
held  at  the  courthouse  in  the  town  of 
— — — ,    in    and    for   the    county   of 

,    on    the day     of 

,   in   the  year    one    thousand 

eight    hundred    and ,    before 

,  esquire,  one    of    the    circuit 

judges  appointed  to  hold  the  said  cir- 
cuit court,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, the  aforesaid  issue,  so  joined 
between  the  said  parties  as  aforesaid, 
came  on  to  be  tried  by  a  jury  of  the 

county  of aforesaid,  for  that 

purpose  duly  empaneled,  good  and  law- 
ful men  of  the  said  county. 

At  which  day  there  came  there  as 
well  the  said  plaintiff  as  the  said  de^- 
fendant,  by  their  respective  attorneys 
aforesaid,  and  the  jurors  of  the  jury 
aforesaid,  empaneled  to  try  the  said 
issue,  being  called,  also  came  and  were 
then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  said  issue.  And 
upon  the  trial  of  the  said  issue,  the 
counsel  for  the  said  plaintiff,  to  main- 
tain and  prove  the  said  issue  on  his 
part,  called  M.  P.,  who,   being   sworn. 


testified    that,    etc.    (state    the     testi- 
mony) . 

The  counsel  for  the  plaintiff,  farther 
to  maintain  and  prove  the  said  issue, 
called  D.  K.,  who,  being  sworn,  testi- 
fied that,  etc.  (state  the  testimony). 

The  counsel  for  the  said  defendant, 
to  maintain  and  prove  the  said  issue 
on  his  part,  then  cross-examined  the 
said  I).  K.,  and  on  such  cross-examina- 
tion, he  testified  that,  etc.  (state  the 
testimony). 

The  counsel  for  the  said  plaintiff, 
further  to  maintain  and  prove  the  said 
issne  on  his  part,  introduced,  etc.  (state 
the  documentary  evidence,  if  any,  and 
how  proved). 

The  counsel  for  the  plaintiff  here 
rested  his  cause. 

And  the  counsel  for  the  said  defend- 
ant, to  maintain  and  prove  the  said 
issue  on  his  part,  offered  to  prove  that, 
etc.  (state  the  evidence  offered). 

But  the  counsel  for  the  plaintiff  then 
and  there  objected  to  the  introduction 
of  such  evidence,  on  the  ground  that, 
etc.  (state  the  ground  of  objection). 
And  thereupon  the  said  circuit  judge 
declared. and  delivered  his  opinion  that, 
etc.  (state  the  opinion),  and  rejected 
the  said  evidence  as  inadmissible;  to 
which  opinion  and  decision  of  the  said 
circuit  judge,  the  said  counsel  for  the 
defendant  did  then  and  there  except. 

The  said  issue  was  then  submitted 
to  the  jury  (on  the  question  of  dam- 
ages), and  they  found  a  verdict  for 
the  plaintiff  for  six  cents  damages,  and 
six  cents  costs. 

And  because  none  of  the  said  excep- 
tions, so  offered  and  made  to  the  opin- 
ion and  decision  of  the  said  circuit 
judge,  do  appear  upon  the  record  of 
the  said  tri^I,  therefore,  on  the  prayer 
of  the  said  defendant  by  his  counsel, 
the  said  circuit  judge  hath  to  this  bill 
of  exceptions  put  his  seal,  according  to 
the  statute  in  such  case  made  and  pro- 
vided, this  day  of  , 

in  the  year  one  thousand  eight  hundred 

and . 

,  circuit  judge  (L.  8.). 

Burr.  App.  50,  |92. 

Note, — ^Bills  of  Exceptions  in  present 
practice  are  not  usually  settled  at  trial, 
but  subsequently. 

IV.    Bill   of  EzeeptionB  To   Decision 
Admitting  Evidence. 

(As  in  the  preceding  form  to  the  *.) 
And  upon  the  trial  of  the  said  issue, 
the  counsel   for  the  said  plaintiff,  to 
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maintain  and  prove  the  said  issue  on 
his  part,  produced  and  offered  in  evi- 
denee  a  certain  deed  of  bargain  and 
sale  (or  a  certain  writing  obligatorj, 
or  a  certain  promissory  note;  or  other- 
wise, as  the  ease  may  be,  setting  out 
the  instrument  offered  in  evidence,  and 
then  proceed  as  follows):  But  to  the 
reading  of  the  same  in  evidence  the 
said  counsel  for  the  said  defendant 
did  then  and  there  object,  because,  etc. 
(here  state  the  objections,  and  then 
add):  But  the  said  circuit  judge  did 
then  and  there  declare  and  deliver  his 
opinion  that  the  said  objection  so  taken 
by  the  said  counsel  for  the  said  de* 
fendant  as  aforesaid  ought  not  to  be 
allowed,  but  that  the  said  deed  (or 
writing  obligatory,  or  promissory  note, 
ete.)  ought  to  be  admitted  in  evidence; 
and  did  accordingly  decide  that  the 
same  should  be  read  in  evidence  on  the 
part  of  the  said  plaintiff:  to  whick 
said  opinion  and  decision  of  the  said 
eircnit  judge,  the  said  counsel  for  the 
said  defendant  did  then  and  there  on 
the  behalf  of  the  said  defendant  ez- 
eept.    (Conclude  as  in  I  or  m.) 

And  upon  the  trial  of  the  said  issue, 
the  counsel  for  the  said  plaintiff,  to 
maintain  and  prove  the  said  issue  on 
his  part,  produced  as  a  witness  J.  K., 
and  offered  to  prove  by  the  said  J.  K., 
that,  etc.  (stating  what  was  intended 
to  be  proved  by  the  witness,  and  then 
proceed  as  follows):  But  to  the  ad- 
mission of  the  said  J.  K.  as  a  witness 
(or  to  the  admission  of  the  said  matters 
so  offered  to  be  givon  in  evidence  on 
the  part  of  the  said  plaintiff  as  afore- 
said), the  said  counsel  for  the  said 
defendant  did  then  and  there  object 
because,  etc.  (here  state  the  objections 
and  then  add):.'  But  the  said  circuit 
jndge  did  then  and  there  declare  and 
deliver  his  opinion,  that  the  said  objec- 
tions, so  taken  by  the  said  counsel  for 
the  said  defendant,  ought  not  to  be 
allowed,  but  that  the  said  J.  K.  ought 
to  be  admitted  to  testify  as  a  witness 
(or  that  the  matter  so  offered  to  be 
given  in  evidence  on  the  part  of  the 
said  plaintiff  ought  to  be  admitted  and 
received  in  evidence),  and  did  accord- 
ingly decide  that  the  said  J.  K.  should 
be  admitted  and  sworn  as  a  witness 
(or  that  the  matter  so  offered  as  *af ore- 
said  should  be  given  in  evidence,  on 
the  part  of  the  said  plaintiff;  to  which 
said  opinion  and  decision  of  the  said 
circuit  jndge  the  said  counsel  for  the 
said  defendant  did  then  and  therey  on 


the  behalf  of  the  said  defendant,  ex- 
cept. (Conclude  as  in  I  or  III.)  Burr. 
App.  51,  |93;  Till.  Forms  185. 

V.    BUI  of  Exceptions  Setl^g  Fortb 
Pleadixiga. 

Be  it  remembered  that  in  the  term 
of  (July),  in  the  year  of  our  Lord 
one      thousand      eight      hundred     and 

(the  term  of  the  declaration), 

came  A.  B.,  by  £^  F.,  his  attorney,  into 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  be- 
fore the  justices  thereof,  and  impleaded 
C,  D.,  in  a  certain  plea  of  trespass  on 
the  case  upon  promises  (or  as  the  ac- 
tion is),  oa  which  the  said  plaintiff 
declared  against  the  said  defendant  in 
these  words  (here  set  out  the  declara- 
tion, omitting  the  signature):  To 
which  said  declaration  the  said  defend- 
ant, by  G.  H.y  his  attorney,  pleaded 
in  these  words  (here  set  out  the  plea 
or  pleas,  and  the  subsequent  pleadings^ 
to  issue,  and  then  proceed  as  follows): 
And  thereupon  issue  was  joined  be- 
tween the  said  plaintiff  and  the  said 
defendant.  And  afterwards,  to-wit,  at 
a  circuit  court  held,  etc.  (the  rest  of 
the  bill  is  in  the  ordinary  form).  Burr. 
App.  52. 

Note» — The  pleadings  sure  not  prop- 
erly a  part  of  the  bill  of  exceptions. 
They  are  a  part  of  the  record  proper 
without  being  incorporated,  but  for 
convenience  they  are  sometimes  set 
forth  within  the  bill. 

VL    Bill  of  EzceptloDS  Frepardd  for 
gettloment. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 


(Be  it  remembered  that)  The 
issues  in  said  action  came  on  for 
trial  before  the  Hon.  M.  N.,  one 
of  the  justices  of  this  court,  at  a 
circuit  court  (or  special  term  of 
this  court),  on  the  — day 

of    — ^^ y    18—. 

A  jury  was  called  and  sworni 
and  the  plaintiff,  by  his  eounseli 
opened  the  case. 

;  The  plaintiff,  then,  to  maintain 
.the  issues  upon  his  part,  offered 
in  evidence,  as  an  ancient  deed, 
the  following  instrument  (insert 
tho  instrument). 

The  court  held  that  the  said  in- 
strument was  not  admissible  as  an 
ancient  deed,  and  the  plaintiff 
excepted. 

The  plaintiff  thereupon  called  on 
as  a  witness  J.  K.,  who  testified 
that  he  was  a  brother  of  the  sub- 
scribing witness  to  said  deed;  and 
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24.  that    said   witness    had   left   this 

25.  state    on    a    voyage    to    Europe 

26.  twenty-five    years   ago,    and    that 

27.  he  had  not  since  been  heard  from, 

28.  nor  had  any  account  of  the  vessel 

29.  in  which  he   had   sailed  been  re- 

30.  ceived,     On   cross-examination   he 

31.  testified  that  he  had  not  examined 
82.  the   shipping  lists  or  marine   ga- 

33.  zette  at  the  time  of  the  supposed 

34.  loss  of  the  vessel. 

35.  The  defendant  objected  that  the 
80.  failure    to    call     the     subscribing 

37.  witness  was  not  excused;  the  court 

38.  overruled   the   objection,   and   the 

39.  defendant  excepted.     The  witness 

40.  then    proved    the    genuineness    of 

41.  the  grantor's  signature,  and  that 

42.  of    the    subscribing   witness;    and 

43.  thereupon'  the   court   allowed   the 

44.  deed  to  be  read  in  evidence,  and 

45.  defendant  excepted. 

46.  The    plaintiff   asked   the    same 

47.  witness,  "What,  if  you  know,  was 

48.  fhe  consideration  of  the  said  deed 

49.  other   than    what   is   therein    ex- 

50.  pressed!"     The  defendant  object- 

51.  ed  that  this  evidence  was  not  ad- 
62.  missible  to  vary  the  deed;  the 
6.8.  court  sustained  the  objection,  and 
64.  plaintiff  excepted. 

66.  The  defendant  offered  to  show 

66.  that  the  said  deed  was  made  for 

57.  the   purpose     of    defrauding    the 

68.  grantor's    creditors;    he    did     not 

59.  claim  that  the  defendant,  or  any 

60.  one  through  whom  he  claimed,  was 

61.  a  creditor  of  the  said  grantor. 

62.  The  offer  was  allowed,  and  the 

63.  plaintiff  excepted. 

64.  The  court  directed  the  jury  to 

65.  find  a  verdict  for  the  defendant, 

66.  to    which    direction    the    plaintiff 

67.  excepted.    2  Abb.  Forms  484. 

Bids  of  Exceptions,     Florida  Supreme 
Court  Mules  (6). 

In  the  circuit  court  of eoiin- 

ty,  Florida,  term,  189 . 

I, ,  judge  of  the  circuit  court 


of  the 


judicial  circuit  of  the 


state  of  Florida,  do  hereby  certify 
that  during  the  progress  of  the  cause 
pending  in  said  court,  wherein  A.  B. 
was  plaintiff,  and  C.  D.  was  defendant, 
the  following  proceedings  were  had, 
viz: 

On  the  day    of   ^ 

189 — ,  during  the  term  of  said  court 
(or  in  vacation,  as  the  case  may  be), 
the  defendant  filed  the  following  peti- 
tion for  a  change  of  venue: 


(Here  insert  petition  in  full  if  aay 
error  is  assigned  thereon;  and  if  noty 
the  same  to  be  omitted.) 

On  the  day    of    p 

189 — ,  during  a  term  of  said  court 
(or  in  vacation,  as  the  case  may  be), 
said  petition  came  on  to  be  heard,  and 
the  /allowing  evidence  was  introduced 
in  support  of  and  in  opposition  there- 
to: 

(Here  insert  the  evidence  introdueed 
for  and  against  the  petition,  provided 
an  assignment  of  error  for  the  appel- 
late court  is  based  thereon;  and  if  not, 
the  same  to  be  omitted.) 

Thereupon  the  court  denied  said  pe- 
tition, to  which  ruling  the  defendant 
then  and  there  excepted. 

On   the  dav  of  , 

189 — ,  during  a  term  of  said  court  the 
defendant  made  the  following  motion, 
and  filed  therewith  the  following  affi- 
davit for  a  continuance  of  said  cause: 

(Here  set  out  the  motion  and  affi- 
davit for  continuance.) 

Said  motion  coming  on  to  be  heard 

on  the day  of ,  189 — , 

during  term  time,  the  following  evi- 
dence was  introduced  for  and  against 
the  same: 

(Here  insert  the  evidence  introduced 
for  and  against  the  motion,  provided  an 
assignment  of  error  be  based  thereon; 
and  if  not,  the  same  to  be  omitted.) 

Upon  consideration  of  said  motion  by 
the  court,  the  same  was  overruled,  to 
which  ruling  the  defendant  then  and 
there   excepted. 

Note. — ^If  there  be  any  other  motion 
before  the  trial  of  the  cause,  the  rul- 
ing upon  which  has  been  excepted  to 
and  assigned  as  error  for  the  appel- 
late court,  it  should  be  inserted  in  the 
bill  of  exceptions  in  a  manner  similar 
to^  that  above  stated  in  cases  of  ap- 
plications for  change  of  venue  or  mo- 
tion for  continuance. 

On  the  day    of    ^ 

189 — ,  during  a  term  of  said  court,  the 
issues  joined  between  the  said  parties 
came  on  to  be  tried  before  a  jury,  and 
thereupon  the  plaintiff  produced  and 
offered  in  evidence  the  following 
paper: 

(Here  set  out  the  paper  in  full.) 
But  to  the  reading  of  the  same  in 
evidence  the  defendant  then  and  there 
objected  on  the  grounds: 

(Here  state  the  grounds  of  the  ob- 
jection.) 

But  the  said  judge  overruled    said 
objections,  and  admitted  the  said  paper 
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in  evidenee,  to  which  niling  the  de- 
fendant then  and  there  excepted. 

And  the  said  plaintiff  further  to 
maintain  the  issues  on  his  behalf  then 
and  there  produced  as  a  witness  J.  K., 
and  offered  to  prove  by  him  that: 

(Here  state  in  substance  what  was 
intended  to  be  proven.) 

But  to  the  admission  of  the  said 
J.  K.  as  a  witness  (or  to  the  admis- 
sion of  the  said  matters  so  offered  to 
be  proven)  the  defendant  did  then  and 
there  object,  on  the  grounds  that: 

(Here  state  the  grounds  of  objec- 
tion.) 

Bat  the  said  judge  did  then  and  there 
overrule  said  objections,  and  admitted 
said  evidence,  to  which  ruling  defend- 
ant then  and  there  excepted. 

Note, — ^All  rulings  of  the  court  ad- 
mitting or  rejecting  evidence  either  for 
or  against  the  plaintiff  or  defendant 
that  are  excepted  to  and  assigned  as 
error  for  the  appellate  court  must  be 
stated  in  similar  manner  to  the  above. 

The  said  parties  having  concluded 
and  submitted  their  evidence,  the  court 
thereupon  gave  the  following  instruc- 
tions to  the  jury  at  plaintiff's  request 
(or  on  its  own  motion,  as  the  case  may 
be). 

(Here  insert  the  charge  in  full  that 
is  excepted  to,  with  its  proper  num- 
ber.) 

To  the  giving  of  which  said  charge 
the  defendJEint  excepted. 

The  said  charge  was  predicated  upon 
the  following  state  of  facts,  or  facts 
that  the  testimony  tended  to  prove: 

(Here  give  briefly  and  concisely  the 
substance  of  such  portions  only  of  the 
proof  as  are  pertinent  to  the  charge, 
and  upon  which  it  was  predicated.) 

Thereupon  the  defendant  requested 
the  court  to  give  the  following  charge 
to  the  jury: 

(Here  give  the  charge  in  fuU,  with 
its  proper  number.) 

But  the  court  refused  to  sive  said 
eharge,  to  which  refusal  the  defendant 
excepted. 

The  said  charge  was  predicated  upon 
the  following  state  of  facts,  or  facts 
that  the  testimony  tended  to  prove: 

(Here  give  briefly  and  concisely  the 
substance  of  such  portions  only  of  the 
proof  as  are  pertinent  to  the  charge, 
and  upon  which  it  was  predicated.) 

Note, — AH  charges  given  or  refused, 
upon  which  exceptions  are  taken,  and 
upon  which  errors  are  assigned  for  the 
appellate  coart^  may  be  inserted  as  in- 


I  dicated  above,  and  if  the  proof  or 
statement  of  what  the  evidence  tended 
to  prove  is  sought  to  be  given,  the 
same  must  follow  each  charge  predi- 
cated upon  it.  If  the  supposed  injury 
of  any  charge  given  or  refused  by  the 
court,  that  is  assigned  as  error,  is 
deemed  to  be  corrected  by  another 
charge  or  charges  not  excepted  to  and 
not  assigned  as  error,  the  judge,  in 
settling  the  biU  of  exceptions,  shall 
at  the  request  of  defendant  in  error, 
or  of  his  own  motion,  insert  such  charge 
or  charges  in  the  bill  of  exceptions 
immediately  following  the  charge  ex- 
cepted to,  unless  such  correcting  charge 
or  charges  were  given  in  writing  and 
made  a  part  of  the  record  as  provided 
by  statute.  In  the  event  the  exhibi- 
tion of  any  charge  or  charges  that  may 
have  been  given  orally,  and  not  ex- 
cepted to,  shall  be  necessary  to  the 
full  and  complete  presentation  of  any 
assignment  of  error  relied  on,  such 
charges  shall  be  inserted  here. 

The  said  cause  having  been  sub- 
mitted to  the  jury  by  the  court  under 
its  charges,  and  the  jury  having  ren- 
dered a  verdict  for  the  plaintiff  against 
.the  defendant,   the   defendant   on   the 

day  of ,  189 — ,  at  the 

term  of  the  court  aforesaid,  made  and 
.submitted  the  following  motion  for  a 
new  trial: 

(Here  insert  the  motion  in  full.) 

On  the  day    of    ^ 

189 — ,  at  the  term  aforesaid  (or  at  a 
subsequent  term,  if  the  motion  be 
continued)  the  said  motion  coming  on 
to  be  heard,  the  following  evidence 
was  introduced  for  and  against  the 
same: 

(Here  insert  any  evidence  that  may 
have  been  introduced  after  the  trial 
ffor  and  against  the  motion.) 

Upon   consideration   of   said    motion 

the   court,   on   the    day    of 

,  189 — ,  during  the  said  term 

(or  at  a  subsequent  term,  if  the  mo- 
tion be  continued)  denied  the  same, 
to  which  ruling  the  defendant  ex- 
cepted. 

(Here  insert  assignment  of  errors 
presented  to  the  judge  at  the  time  of 
applying  for  the  settlement  of  the  bill 
of  exceptions.) 

And  inasmuch  as  the  said  several 
matters  objected  to  or  insisted  upon 
and  considered  by  the  court  do  not  ap- 
pear by  the  record,  the  said  defendant 

did   on  the  day  of  , 

189 — ,   during   said   term    (or   on   tlus 
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daj  of 


-,  189 — ,  after 


the  expiration  of  said  term,  hj  virtue 
of  a  special  order  herein  made)  pro- 
pose this  his  bill  of  exceptions  to  the 
said  rulings  of  said  judge  and  request 
him  to  sign  the  same,  which,  after  due 
notice  to  the  opposite  party  or  his  at- 
torney, is  done   this  day  of 

,  189—. 

Judge   of   the    circuit    court    of    the 

judicial  circuit  of  Florida. 

Note, — ^If  there  is  an  assignment  of 

error  to  be  insisted  on  in  the  appellate 
court  predicated  on  the  refusal  of  the 
court  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to 
the  evidence,  or  not  supported  thereby, 
or  if  the  defendant  shall  have  de- 
manded in  writing  that  all  the  evidence 
adduced  at  the  trial  shall  be  submitted 
to  the  appellate  court,  then  an  ''Evi- 
dentiary Bill  of  Exceptions'^  will  be- 
eome  necessary,  to  be  settled  and 
signed  by  the  judge,  entirely  separate 
and  distinct  from  the  foregoing  bill 
of  exceptions,  and  shall  contain  all  of 
the  evidence,  and  nothing  but  the  evi- 
dence adduced  at  the  trial  of  the 
cause,  and  to  be  inserted  here  im- 
mediately following  the  foregoing  bill 
of  exceptions.  Bules  of  Supreme  Court, 
88  Fla.  24. 

Bvidentwry  Bill  of  Exceptions.   Florida 

Supreme  Court  Bules  (c). 
In     the     circuit     court     of     -», 

county,  riorida. 

Evidentiary  bill  of  exceptions  con- 
taining the  evidence  adduced  on  the 
trial  of  the  cause  wherein  A.  B.  w^s 
plaintiff  and  C.  D.  was  defendant,  made 
up  and  settled  at  the  instance  of  the 
plaintiff  in  error  in  support  of  an  as- 
signment of  error  predicated  on  the  re- 
fusal of  the  court  to  grant  a  new 
trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  or  not 
supported  thereby  (or  on  the  written 
demand  of  the  defendant  in  error,  as 
the  case  may  be). 

Thereupon  the  plaintiff  produced  and 

eaused  to    be    sworn    (give 

name  of  witness),  who  testified  as  fol- 
lows: 

(Here  give  ■  testimony  of  witness  in 
narrative  form,  omitting  repetitions  and 
questions,  except  when  the  trial  judge 
shall  be  satisfied  that  the  questions,  to- 
gether with  the  answer,  are  indispen-. 
sable  for  a  proper  understanding  of  the 
ease  by  the  appellate  court.) 

Thereupon    the    plaintiff    introduced 


and  read  in  evidence  the  following 
paper: 

(Here  set  out  the  paper  in  full.) 

The  plaintiff  offered  and  read  in  evi- 
dence the  following  written  deposition 

of  (give   name   of  witness), 

taken'  upon  eommission  in  his  behalf: 

(Here  give  deposition  of  witness  in 
narrative  form,  omitting  interroga- 
tories, unless  the  judge  shidl  deem  them 
indispensable  to  a  proper  understand- 
ing of  the  case  by  the  appellate  court, 
and  omitting  the  commissions,  instruc- 
tions, jurats,  signatures  or  certificates 
accompanying  such  depositions.  If  the 
interrogatories  are  given,  the  answer 
to  each  must  follow  immediately  after 
it.) 

Note, — ^Testimony  in  behalf  of  de- 
fendant to  be  set  forth  in  the  same 
way,  and  all  exceptions  to  evidence  of 
either  party,  or  the  rulings  thereon  b^ 
the  court,  to  be  omitted  from  this  evi- 
dentiary bill  of  exceptions.  If  the  evi- 
dentiary bill  of  exceptions  be  made 
up  and  settled  on  the  written  demand 
of  the  defendant  in  error,  such  de- 
mand shall  be  inserted  here  at  the 
close  of  the  evidence,  and  before  the 
certificate  of  the  judge. 

I,  ,   judge    of    the     circuit 

court  of  the  judicial  circuit 

of  Florida,  do  hereby  certify  that  the 
foregoing  evidentiary  bill  of  exceptions 
contains  all  the  evidence  adduced  at 
the  trial  in  the  above  stated  cause. 


Judge    of    the    circuit    court    of    the 

judicial  circuit  of  Florida. 

Bules  of  Supreme  Court,  38  Fla.  27. 

VH.    Indoraement  on  Bill  of  Ezcep- 
tioiui. 

Take  notice  that  the  within  is  a  copy 
of  the  bill  of  exceptions  proposed  on 
behalf  of  the  plaintiff  (or  defendant) 
herein. 

'• — ,  plaintiff's  attorney. 

2  Abb.  Forms  4^4. 

Note. — Bills  of  ..exceptions  in  most 
jurisdictions  are  understood  to  include 
what  in  some  jurisdictions  are  desig- 
nated as  case,  or  case  on  appeal.  For 
such  jurisdictions  further  reference  is 
here  made  to  "OaM  on  AppeaL" 

vnL    AmendmentB  To  Bill  of  Excep- 
tionB. 

(Please  take  notice  that  the  plaintiff 
(defendant)  proposes  the  following 
amendments  to  the  bill  of  exceptions): 

Amendment  1.  On  page  (2),  line 
(21),  strike  out  the  words  (state  them 
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partienlarly),  and  insert  (state  what). 

Amendment  2.  On  page  (6),  line 
(7),  after  the  words  (state  them),  in- 
sert the  words  (insert  them). 

(And  so  throughout  as  the  case  may 
require.) 

,  attorney  for  plaintiff. 

Burr.  App.  36,  §70. 

IZ.    Notice  of  Settlement  of  Bill  of 
SzceptioiiB. 

Please  to  take  notice  that  the  bili 
of  exceptions  made  and  served  on  you 
in  this  cause,  together  with  the  amend- 
ments proposed  thereto,  will  be  settled 
before  his  honor  (name  the  judge),  at 
his  chambers  in   (name  the  place),  on 

the day  of next  (oi 

instant).     Dated,  etc.    Burr.  App.  201. 

Z.    Judge's  Certificate  To  Bill  of  Ez- 
ceptlooA. 

(The  foregoing  contains  all  the  evi- 
dence, objections  and  exceptions  given, 
made  and  taken  on  both  sides  at  the 
trial  of  said  action.)  And  because  the 
foregoing  does  not  appear  of  record,  1 
the  undersigned,  the  circuit  judge  who 
presided  at  said  trial,  have  on  due 
proof  that  the  foregoing  proposed  bill 
of  exceptions  was  duly  served  (or  that 
the  amendments  thereto  allowed  have 
been  duly  and  fully  incorporated  there- 
in)^ settled  and  signed  this  bill  of  ex- 
ceptions, to  the  end  that  the  same  ma^ 
be  made  a  part  of  the  record  herein, 

this day  of ,  19—. 

,  circuit  judge. 

See  also  I  and  m. 

Note. — The  matter  in  parentheses 
should  be  incorporated  in  the  bill  or 
set  out  in  the  foregoing  certificate, 
according  to  the  practice  of  the  par- 
ticular jurisdiction. 
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A.  Affidavit,  221 

B.  Altemaiive  Order,  222 

C.  Proof  of   Service  of    Order    and 

Default,  222 

D.  Peremptory  Order,  222 
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222 

m    ProceedingB  fox  Further  Partic- 
nlan,  222 
A.    Affldavii,  222 
a    Order,  2;^ 


IV.  Proceedings  on  Fallnre  To  Fur- 

nish Particulars,  223 

A.  Notice    of    Motion    To    Preclude 

Evidence,  223 

B.  Order  Precluding  Evidence,.  223 

C.  Notice  of  Motion  To  Diemies,  223 

D.  Order  To  Serve  or  To  Dismise,  223 

V.  Proceedings  To  Obtain  by  Plaintiff, 

223 

A.  Affidavit  for  Particulars  of  Coun- 

terclaim, 223 

B.  Alternative  Order,  224 

C.  Peremptory    Order,   224 

VL     ProceedingB  To  Obtain    Copy    of 
Account^  224 

A.  Demand,  224 

B.  Affidavit  To  Stay  and  To  Extend 

Time,  224 

C.  Copy  of  Account,  224 

D.  Verification,  224 

CROSS-REFERENCE : 
Judgments  : 
Judgment       Dismissing       Complaint 
(Non    PrtDs.)    for    Failure    To    Fur- 
nish  Particulars. 

I.    Proceedings  To  Obtain  by  Defend- 
ant. 

A.     Affidavit   To  Obtain  Order  for  a 

Bill  of  Particulars. 
Y.  Z.,  the  defendant  in  this  action, 
being  duly  sworn,  says:' 

I.  That  the  complaint  herein  was 
served  on  the  deponent  (or  on  the  at- 
torney    of     this     deponent),     on     the 

■  day  of —,  and  that  the 

cause   of   action   alleged   in    the    com- 
plaint is  (here  state  it  briefly). 

II.  That  said  cause  of  action  is 
alleged  generally  in  the  complaint,  and 
without  stating  the  particulars  of  the 
claim  (or  the  particulars  of  the 
breaches  of  said  bond,  or  the  partic- 
ulars of  the  property  which  the  plain- 
tiff seeks  to  recover). 

in.  That  he  intends  in  good  faith 
to  defend  this  action,  and  that  he  is 
ignorant  of  the  particulars  of  the  claim 
(or  of  the  breaches,  etc.,  as  above)  al- 
leged by  the  plaintiff,  and  that  it  is 
necessary  and  material  to  his  defense 
in  this  cause  (and  to  enable  him  to 
answer  herein),  that  he  shall  have  ren- 
dered to  him  a  bill  of  the  particulars 
thereof;  as  he  is  advised  by  Q.  B., 
his  counsel,  and  verily  believes.* 

IV.  Deponent  further  says  that  he 
has  appeared  in  the  action,  but  has 
not  answered  (or  otherwise  show  the 
state  of  the  cause,  e.  g.),  that  the  cause 

yoi,ix 
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is  at  issue  by  the  serriee  of  his  answer 
herein,     on     the  ■     day     of 

;  and  that  the  reason  why  this 

application  was  not  sooner  made  is  as 
follows:  (stating  the  ezeuse  for  delay). 

(If  an  extension  of  time  to  plead  is 
sought  for,  add): 

V.  That  the  time  to  answer  or  de- 
mur  herein   will   expire   on , 

and  that  no  extension  thereof  has  been 
had  herein,  by  stipulation  or  consent 
(exeept,  stating  what,  if  any) ;  and  that 
this  defendant  has  fully  and  fairly 
stated  the  case  to  Q.  B.,  his  counsel, 
who  jesides  at  — —  (specifying 
his  residence);  and  that  he  has  a  good 
and  substantial  defense  on  the  merits 
to  the  action,  as  he  is  advised  by  his 
said  counsel,  after  such  statement,  and 
verily  believes.    2  Abb.  Forms  183. 

B.  Alternative  Order  for  Plaintiff  To 

Furnish  SiU  of  Particulars, 

Upon  the  summons  and  complaint 
in  this  action,  and  the  annexed  affi- 
davit, let  the  plaintiffs  (or  their  at- 
torneys) deliver  to  the  defendant's  at- 
torney an  account  in  writing  of  the 
particulars  of  the  plaintiff's  demand, 
for  which  this  action  is  brought  (or 
of  the  breaches  of  the  bond  on  which 
this  action  is  brought,  or  of  the  prop- 
erty to  recover  which  this  action  is 
brought),   on   or   before  the  ' 

day  of  ,  at  o'clock; 

or  show  cause  at  that  time,  before  me, 
at  ,  why  he  should  not  deliver 

such  account;  and  in  the  meantime  let 
all  further  proceedings  on  the  part  of 
the   plaintiff   be   stayed    (and   let  the 

defendant  have  days  further 

time  to  answer  after  the day 

of  ).     2  Abb.  Forms  184. 

C.  Proof  of  Service  of  Alternative 

Order  and  Default, 

M.  N.,  being  duly  sworn,  says  that 

he  is  managing  clerk  in  the  office  of 

the  defendant's  attorney  herein;  that 

on  the  day  of  ,   at 

,  he  served  a  copy  of  the  an- 
nexed affidavit  and  alternative  order 
for  a  bill  of  particulars  upon  the  plain- 
tiff's attorney  herein,  by  delivering 
the  same  personally  to  him  (or  other 
mode);  and  that  no  bill  of  particulars 
in  this  action  has  been  served  on  the 
defendant's  attorney  herein.  2  Abb. 
Forms  185. 

D.  Peremptory  Order  That  Plaintiff 

Serve  Bill  of  Pcnrticulars. 
On    the    foregoing    order    to   furnish 
a  bill  of  particulars,  or  to  show  cause, 


and  on  proof  of  service  thereof  (and 
default  therein),  and  on  motion  of  Q. 
B.,  counsel  for  T.  Z.,  and  hearing  S.  T. 
for  A.  B.  (or  and  no  one  appearing) 
in  opposition  thereto: 

Ordered,  *  that  the  plaintiff's  attor- 
ney deliver  to  the  defendant's  attor- 
ney an  account  in  writing  of  the  par- 
ticulars of  the  plaintiff's  demand  for 
which  this  action  is  brought  (or  of  the 
breaches  of  the  bond  on  which  this 
action  is  brought,  or  of  the  property  to 
recover  which  this  action  is  brought), 
within  —  days;  and  in  the  mean- 

time let  all  further  proceedings  in  this 
action  on  the  part  of  the  plaintiff  be 
•stayed.      (And   it    is   further    ordered, 

that  the  defendant  have days 

further  time  from  that  date,  or  from 
the  service  of  such  bill,  if  sooner 
served,  within  which  to  answer  the 
complaint).    2  Abb.  Forms  186. 

n.    BUI  of  ParttcnlaxB  Fnmiahed  Iqr  ft 
Plaintiff. 

To  Q.  B.,  defendant's  attorney. 

This   action   is   brought   to   reeovw 
dollars,  being   (the  balance) 


due  to  the  plaintiff  for  work  and  ma- 
terials at  ,   as  follows    (here 

set  out  the  items  with  certainty  and 
precision). 

(Or,  that  this  action  is  brought  upon 
a  bond  given  by  the  defendant  for  the 
faithful  performance  of  duty  by  M.  N. 
as  a  clerk  of  the  plaintiff,  and  his  ao- 
counting  for  moneys  intrusted  to  him, 
and  that  the  particulars  of  the  breaches 
of  said  obligation  are  as  follows,  et«.>. 

Above  are  the  particulars  of  the 
plaintiff's  demand  in  this  action.  2 
Abb.  Forms  186. 

in.    ProceedingB  for  Further  Partlcii- 
lara. 

A.    Affidavit  To  Obtain  Further  BOi 
of  Particulars, 

Y.  Z.,  the  defendant  herein,  beiiiK 
duly  sworn,  says  that  the  plaintiff  here- 
in, in  pursuance  of  an  order  requiring 
him  so  to  do  (or  voluntarily,  or  on  re- 
quest of  the  defendant's  attorney), 
served  upon  the  defendant's  attorney 
a  bill  of  particulars,  of  which  the  an- 
nexed is  a  copy;  and  that  said  bill  is 
defective,  and  insufficient  to  enable  the 
defendant  to  answer  (or  to  proceed  to 
trial),  in  that  it  does  not  state  the 
dates  of  the  several  items  (or  other- 
wise specifying  the  defect);  and  that 
a  further  and  better  bill  of  particulars 
in  this  respect  is  essential  and  material 
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to  the  defense  of  the  defendant  in  this 
aetion.    2  Abb.  Forms  187. 

B.  Order  for  Fwrther  Bia  of  Far- 
tieulars. 

On  the  annexed   affidavit,    let    the 

Plaintiff's  attorney  deliver  to  the  de- 
endant's  attorney  a  further  aeeonnt 
in  writing  of  the  particulars  of  the 
plaintiff's  demand  for  which  this  ac- 
tion is  brought,  within  days, 

specifying  the  dates  of  the  said  aev- 
eral  items  (or  otherwise  pointing  out 
the  defect  to  be  supplied);  and  in  the 
meantime  let  all  further  proceedings  in 
this  action  on  the  part  of  the  plaintiff 
be  stayed.     (And  it  is  further  ordered 

that  the  defendant  have days 

farther  time  from  that  date,  or  from 
the  service  of  such  bill,  if  sooner 
served,  within  which  to  answer  the 
complaint).     2  Abb.  Forms  188. 

ly.   Proceedlngi  on  Failure  to  Fnxnidi 
ParticiilaiB. 
A.    Notice   of   Motion    to    Preclude 
Evidence  hy  Beason  of  Defect- 
ive BUL 
Please  take  notice  that  on  the  fur- 
ther account  heretofore  served  by  the 
plaintiff  upon  the  attorney  of  the  de- 
fendant, and  upon  the  affidavit  with  a 
eopy  of  which  you  are  herewith  served, 
the  court,  at  a  special  term  to  be  held 
at  ,  on  the  day  of 


-,  18 — ,  at 


o'clock  in 


•noon,  or  as  soon  thereafter 


the- 

as  counsel  ean  be  heard,  will  be  moved 
for  an  order  that  thcT  plaintiff  be  pre 
dnded  from  giving  evidence,  on  the 
trial  of  this  action,  of  the  following 
items  contained  in  the  further  account 
served  by  said  plaintiff  upon  the  at- 
torney of  the  defendant,  to- wit  (here 
specify  particularly  the  items  which 
are  defectively  stated  in  the  account); 
and  for  such  other  or  further  relief  as 
may  be  just  (and  for  the  costs  of  thia 
motion).    2  Abb.  Forms  188. 

B.  Order  Precluding  Evidence  dy 
Beaeon  of  Defective  BiJL 

At  a  special  term  of  the  — — — 
eonrt,  held  at  the  court  house  in  the 

dty  of ,  on  the  — — —  day 

of ,  18 — .  Present,  Hon.  H.  N., 

Justice. 

On  reading  and  filing  the  annexed 
notice  of  motion  and  affidavit  (and  on 
proof  of  due  service  thereof),  and  on 
motion  of  Q.  B.  for  the  defendant,  and 
after  hearing  S.  T.  for  the  plaintiff 
(or  no  one  appearing)  in  opposition 
thereto: 


Ordered,  that  the  plaintiff  be  pre- 
cluded from  giving  any  evidence,  on 
the  trial  of  this  action,  in  support  of 
said  account  (or  in  support  of  the  de- 
mand for  ,  mentioned  in  said 

account).    2  Abb.  Forms  189. 

O.    Notice  of  Motion  for  Judgment 
of  Diamisaiil  for  Not  Furnish- 
ing Bm  of  Particulars, 
Upon  the  foregoing  peremptory  or- 
der for  a  bill  of  particulars,  and  the 
annexed  proof  that  none  has  been  fur- 
nished, take  notice  that  I  shall  move 

the    court,   on   the- day    of 

-,  at  a  special  term  to  be  held 
— ,   at   o'clock   in 


^t   — 

the  forenoon,  or  as  soon  thereafter  as 
counsel  can '  be  heard,  for  an  order 
that  the  defendant  have  judgment  in 
this  action  dismissing  the  complaint 
(or  judgment  in  this  action  on  the 
first  cause  of  action  mentioned  in  the 
complaint);  and  for  such  other  relief 
as  may  be  just,  with  costs  of  this 
motion.    2  Abb.  Forms  189. 

D.  Order  to  Serve  BiU  of  Particulars 
or  That  Defendant  May  Dis- 
miss Complaint, 

(As  in  Form  I,  D,  to  the  *),  that 
plaintiff's  attorney,  within  (ten)  days 
after  service  of  this  order,  deliver  to 
defendant's  attorney  an  account  in 
writinff  of  the  particulars  of  said  plain- 
tiff's  aiemand  (or  a  further  account  of, 
etc.,  as  in  III,  B;  and  that  in 
default  thereof  the  defendant  have 
leave  to  enter  judgment  dismissing  the 
plaintiff's  complaint,  with  costs  and 
disbursements  to  be  taxed   (and  with 

dollars  costs  of  this  motion). 

2  Abb.  Forms  190. 

V.    Proceedings  to  Obtain  by  Plaintiff. 

A.  Affidavit  on  the  Part  of  the  Plain- 
tif  to  Obtain  Particulars  of 
Defendant '«  Counterclaim  or 
Set-Of. 

A.  B.,  plaintiff  in  this  action,  being 
dnhr  sworn,  says: 

L  That  the  defendant  herein  has 
served  his  answer,  setting  up  a  counter- 
claim (or  a  set-off  against  the  plain- 
tiff's claim)  arising  upon  (here  state 
the  nature  of  the  cause  of  action  or 
set-off),  which  is  alleged  generally  in 
his  answer,  without  stating  the  par- 
ticulars thereof. 

IT.  Deponent  further  sa3r8,  that  he 
intends  in  good  faith  to  resist  said 
counterclaim  or  set-off,  but  that  he  is 
ignorant  of  the  particulars  of  the  same, 
and  that  he  is   advised  and  believes 
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that  it  is  neeeasaiy  and  material  to  Mb 
resisting  the  same  (or  to  enable  him 
to  reply  thereto),  that  he  should  have 
rendered  to  him  a  bill  of  partienlars 
thereof. 

m.  Deponent  further  says,  that  he 
has  not  replied  in  this  action  (or  that 
he  has  heretofore  replied  in  this  ae- 
tion),  but  the  reason  that  this  applica* 
tion  is  not  sooner  made  is  (here  state 
excuse;  and  also,  if  extension  of  time 
to  plead  is  desired,  oath  to  merits,  etc., 
as  in  I,  A).    2  Abb.  Forms  191. 

B.    Alternative  Order  for  Defendant 
To  Fumiah  BUI  of  Particuiara. 

On  the  pleadings  in  this  action  and 
the  annexed  affidavit,  let  the  defend* 
ant's  attorney  deliver  to 'the  plaintiff's 
attorney  an  account  in  writing  of  the 
particulars  of  the  defendant's  demand, 
which  he  has  pleaded  as  a  counterclaim 

(or  as  a  set-off),  by  the day  of 

',  at 0  'clock,  or  show  cause 

at  that  tiihe  before  me  (or,  before  one 
of    the    justices    of    this    court),    at 

>   why   he   should   not   deliver 

such  account;  or  in  default  of  doing 
so,  why  he  should  not  be  precluded 
from  giving  evidence  at  the  trial  in 
support  of  said  counterclaim  or  set-off; 
and  that  in  the  meantime  all  further 
proceedings   in   this    cause    be    stayed 

(and  let   the   plaintiff    have   

days  further  time  to  reply,  after  com- 
pliance with  this  order).  2  Abb.  Forma 
191. 

0.    Peremptory   Order  *That   Defend- 
ant  Serve  Bill  of  Particulare, 

(As  in  I,  D,  to  the  *,  continuing)  : 
Ordered,  that  the  defendant's  attor- 
ney deliver  to  the  plaintiff's  attorney 
an  account  in  writing  of  the  partic* 
ulars  of  the  defendant's  demand  which 
he  has  pleaded  as  a  counterclaim   (or 

as   a   set-off),   within   days; 

or  in  default  thereof,  that  the  defend- 
ant be  precluded  from  giving  evidence 
at  the  trial  in  support  of  said  counter- 
claim or  set-off.    2  Abb.  Forms  192. 

VL    ProceedingB  To  Obtain  Copy  of 
Account. 

A.    Demand  of  Copy. 

(Address  to  plaintiff's  attorney.) 

1  hereby  demand  that  you  deliver  te 
me  a  (verified)  copy  of  the  account 
referred  to  in  the  complaint  (or  the 
answer)   in  this  action. 

(Signature  and  address  of  the  attor- 
ney.) 

2  Abb.  Forms  192. 


B.  Affidavit  *To  Obtain  Stay  of  Pro- 

ceedings and  Extension  of  Time 
on    Demanding    Copy    of    Ac- 
count. 
Y.  Z.,  defendant  above  named,  being 
duly  sworn,  says  that  this  action  was 
commenced  by  the  service  of  a  sum- 
mons and  complaint,  on  this  defendant, 

on  the  — day  of ;  that 

the   action  is  brought  to  recover  the 

sum  of  dollars  on  an  alleged 

account  (here  state  cause  of  action, 
e.  g.,  thus),  for  goods  alleged  to  have 
been  sold  and  delivered  by  the  plain- 
tiff to  this  defendant;  that  the  par 
ticulars  respecting  such  sale  and  de- 
livery do  not  appear  in  the  plaintiff's 
complaint,  and  that  this  defendant  has 
demanded  a  copy  of  said  account,  of 
which  demand  a  copy  is  annexed;  and 
that  this  defendant  is  advised  by  his 
counsel,  Q.  B.,  who  resides  at,  etc.,  and 
verily  believes  that  he  will  not  be  able 
to  answer  the  same  properly  without  a 
copy  of  said  account  (continue  as  in 
I,  A,  from  the  *).    2  Abb.  Forms  193. 

C.  Copy  of  Account. 

(Here  set  forth  the  aceonnt  referred 
to  in  the  pleading.) 

(Address  to  the  aHomey.) 

Please  take  notice,  that  the  above 
is  a  copy  of  the  account  demanded  by 
you  (or  referred  to  in  the  complaint,  or 
answer)  in  this  action.  2  Abb.  Forms 
193. 

D.  Verification. 

A.  B.,  the  eaid  plaintiff,  being  duly 
sworn,  says  that  the  above  account  is 
a  true  copy  of  the  account  referred  to 
in  the  complaint  (or  answer)  in  this 
action.  2  Abb.  Forms  194. 
BILLS  OF  QUIA   TIIOIT.-See   Quu 

TllCXT. 
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A.  On  Error  Apparent  in   Bill,   225 

B.  On  Discovery  of  New  Matter,  225 

n.    Bins  in  Katnre  of  BiU  of  Beview, 
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For    other   forms,   see    4    Standard 
Pboo.  448,  449,  465. 

CB0SS-BEFBBBN0E8: 
Demurrxb  : 
Demurrer  to  Bill  of  Beview  and  Sup- 
plemental Bill. 
Equity   Jubisdiction   and   Pbpgidubx: 
Petition   for   Leave   To   File   a   Bill 
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of  Beview  on.  Ground  of  DiBcoverj 
of  N'ew  Matter; 
Affidavit  of  New  Matter  DiseoTored 
for  Bill  of  Beview. 

I   BQ1S  of  Beview. 

A.    BiU  of  Beview,  Error  Apparent, 

Humbly   eomplaining,    showeth   unto 
your  honors  your  orator  A.  B.,  of,  etc, 

that  on  the day  of f 

W.  S.y  of,  ete.,  the  defendant,  herein- 
after named,  exhibited  his  bill  of  com- 
plaint in  this  honorable  court  against 
your  orator,  and  thereby  set  forth  that, 
etc.  (here  insert  the  original  bill).  And 
Toar  orator  being  served  with  the 
proper  process  for  that  purpose,  ap- 
peared and  put  in  his  answer  to  the 
said  hill,  to  the  effect  following  (here 
recite  the  substance  of  answer).  And 
the  said  W.  S.  replied  to  the  said 
answer,  and  issue  having  been  joined, 
and  witnesses  examined,  and  the  proofs 
closed  (or  the  said  W.  S.  joined  issue 
on  the  answer  and),  the  said  cause 
was  set  down  to  be  heard,  and  was 
beard,    before     your     honors,     on    the 

day  of >  when  a  de- 
cree was  pronounced,  which  was  after- 
wards passed  and  entered,  in  which  it 
was  set  forth  and  recited  that  it  was 
at  the  hearing  on  your  orator's  behalf, 
insisted  that  your  orator  had,  by  his 
answer,  set  forth  that,  etc.  (here  insert 
the  recital  and  decree).  And  the  said 
decree  has  since,  and  on  or  about  the 

day   of ,  been   duly 

signed  and  enrolled,  which  said  decree 
year  orator  insists  is  erroneous,  and 
ought  to  be  reviewed,  reversed,  and  set 
aside  for  many  apparent  errors  and 
imperfections,  inasmuch  as  it  appears 
by  your  orator's  answer,  set  forth  in 
the  body  of  said  decree  (here  insert 
the  apparent  errors).  And  no  proof 
being  made  thereof,  no  decree  ought 
to  have  been  made  or  grounded  there- 
on, bnt  the  said  bill  ought  to  have 
been  dismissed  for  the  reasons  afore- 
said. In  consideration  whereof,  and  in- 
asmuch as  such  errors  and  imperfec- 
tions appear  in  the  body  of  the  said 
decree,  and  there  is  no  proof  on  which 
to  ground  any  decree  to  set  aside  the 
said  rent-charge,  your  orator  hopes  that 
the  said  decree  will  be  reversed  and 
set  aside,  and  no  further  proceedings 
had  thereon.  To  the  end,  therefore, 
that  the  said  W.  S.,  etc.;  and  that 
for  the  reasons  and  under  the  circum- 
stances aforesaid,  the  said  decree  may 
be  reviewed,  reversed,  set   aside,  and 

15 


no  further  proceedings  taken  thereon, 
and  your  orator  permitted  to  remain  in 
the  undisturbed  possession  and  enjoy- 
ment of  the  said  rent-charge. 

May  it  please,  etc.  (Prayer  for  sub- 
poena in  usual  form.)  3  Dan.  Gh.  PL 
(Perkin's  ed.)   2095. 

B.    BiU  of  Beview   an  Discovery  of 
New  Matter. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator,  A.  B.,  of, 
etc.,  that  on  or  about  '     ,  C.  D., 

of,  etc.,  the  defendant  hereinafter 
named,  exhibited  his  bill  of  complaint 
int  this  honorable  court  against  your 
orator,  and  thereby  set  forth  that,  etc. 
(Here  insert  the  original  bill.)  And 
your  orator  being  duly  served  with 
process  for  that  purpose,  appeared  and 
put  in  his  answer  to  the  said  bill,  to 
the  effect  following:  (Here  state  the 
substance  of  the  answer.)  And  the  said 
C.  D.  replied  to  the  said  answer,  and 
issue  having  been  joined  and  witnesses 
examined,  and  the  proofs  closed  (or, 
the  said  C.  D.  joined  issue  on  the  an- 
swer, and)  the  said  cause  was  set  down 
to    be    heard,    and    was   heard   before 

your  honors,  on  the day  of 

,  when  a  decree  was  pro- 
nounced, whereby  your  honors  decreed 
that  your  orator^s  title  to  the  premises 
was  valid  and  effectual,  after  which 
the  said  C.  D.  petitioned  your  honors 
for  a  rehearing,  and  the  said  cause  was 
accordingly  reheard,  and  a  decree  of 
reversal  made  by  your  honors  on  the 
ground  of  the  said  C.  D.  being  the 
heir-at-law  of  the  said  £.  F.,  deceased, 
and  which  said  decree  of  reversal  was 
afterwards  duly  signed  and  enrolled, 
as  by  the  said  decree  and  other  proceed- 
ings now  remaining  filed  as  of  record 
in  this  honorable  court,  reference  be- 
ing thereto  had,  will  appear.  And  your 
orator  showeth  unto  your  honors,  by 
leave  of  this  honorable  court  first  had 
and  obtained  for  that  purpose,  by  way 
of  supplement,  that  since  the  signing  of 
the  said  decree  of  reversal,  your  orator 
has  discovered,  as  the  fact  is,  that  the 
said  E.  F.  was,  in  his  lifetime,  seized 
in  his  demesne  as  of  fee,  of  and  in 
the  hereditaments  and  premises  in 
question  in  the  said  cause,  and  that  the 
said  £.  F.,  while  so  seized,  and  when 
of  sound  mind,  duly  made  and  pub- 
lished  his  last  will   and   testament  in 

writing,  bearing  date  on  the  ■ 

day  of  ,  which  was  executed 

I  by  him,  and  attested  according  to  law, 
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and  thereby  gave  and  devised  onto  the 
said  J.  W.,  his  heirs  and  assigns  for- 
ever, to  and  for  his  and  their  own  ab- 
solute use  and  benefit,  the  said  heredita- 
ments and  premises  in  question  in  the 
said  cause  (to  which  your  orator  claims 
to  be  entitled  as  purchaser  thereof 
from  the  said  J.  W.)  And  your  orator 
further  showeth  unto  your  honors,  that 
since  the  said  decree  of  reversal  was 
so  made,  signed,  and  enrolled,  as  afore- 
said, and  on  or  about >  the  said 

C.  D.  departed  this  life,  intestate,  leav- 
ing G.  H.,  of,  etc.  (the  defendant  here- 
inafter named)  his  heir-at-law,  who,  as 
such,  claims  to  be  entitled  to  the  said 
hereditaments  and  premises,  in  exclu- 
sion of  your  orator.  And  your  orator 
is  advised  and  insists  that,  under  the 
aforesaid  circumstances,  the  said  last- 
mentioned  decree,  in  consequence  of 
the  discovery  of  such  new  matter  as 
aforesaid,  ought  to  be  reviewed  and 
reversed;  and  that  the  first  decree,  de- 
claring your  orator  entitled  to  the  said 
hereditaments  and  premises,  should 
stand,  and  be  established  and  con- 
firmed; and  for  effectuating  the  same, 
the  said  several  proceedings,  which  be- 
came abated  by  the  death  of  the  said 
C.  D.,  should  stand  and  be  revived 
against  the  said  G.  H.,  as  Ids  heir-at- 
law. 

To  the  end,  therefore,  etc.  And  that 
the  said  suit  may  be  revived  against 
the  said  G.  H.,  or  that  he  may  show 
good  cause  to  the  contrary,  and  that 
the  said  last  decree,  and  all  proceed- 
ings thereon,  may  be  reviewed  and  re- 
versed, and  that  the  said  first-mentioned 
decree  may  stand  and  be  established 
and  confirmed,  and  be  added  to,  by  the 
said  will  being  declared  a  good  and 
effectual  devise  of  such  hereditaments 
and  premises,  as  aforesaid;  and  that 
the  said  G.  H.  may  be  decreed  to  put 
your  orator  into  possession  of  the  said 
hereditaments  and  premises,  and  in  the 
same  situation,  in  every  respect,  as  far 
as  circumstances  will  now  permit,  as 
your  orator  would  have  been  in  ease 
such  last  decree  had  never  been  pro- 
nounced and  executed;  and  that  your 
orator  may  have  such  other,  etc.  May 
it  please,  etc.  (Pray  subpoena  to  re- 
vive and  answer  against  the  said 
G.  H.)  3  Dan.  Ch.  PI.  &  Pr.  (Perkia's 
ed.)  2096. 

IL     SnpplemMital  Bill  in  Nature    of 
BUI  of  Review. 

(Ck)mmence  as  in  last  form.)  Where- 
by your  honors  decreed  that,  etc.  (state 


the  effect  of  the  decree),  as  by  the  said 
proceedings  and  decree  now  rmnaining 
as  of  record,  in  this  honorable  court, 
reference  being  thereunto  had,  will  ap- 
pear. And  your  orator  further  show- 
eth unto  your  honors  (state  the  sup- 
plemental matter,  by  leave  of  the  eouH, 
etc.),  that  the  said  decree  has  never 
hitherto  been  signed  and  enrolled,  and 
in  consequence  of  the  discovery  of  such 
new  matter  as  aforesaid,  your'  orator 
is  entitled,  as  he  is  advised,  to  have 
the  said  cause  heard  thereon  by  your 
honors,  when  reheard  on  the  said  orig- 
inal bills  (a  petition  for  that  purpose 
having  been  presented  by  your  orator, 
and  acceded  to  by  your  lordships)  in 
the  same  manner  as  if  such  new  matter 
had  been  put  in  issue  in  the  said  orig- 
inal suit.  To  the  end,  therefore,  etc. 
(Interrogate  as  to  supplemental  mat- 
ters.) 

And  that  the  said  will  may  be  es- 
tablished, and  declared  a  valid  and 
effectual  devise  of  the  said  heredita- 
ments and  premises,  and  that  the  said 
cause  may  bet  heard  on  such  new  and 
supplemental  matter  as  aforesaid,  at  the 
same  time  that  it  is  reheard  on  the 
said  original  bill;  and  that  your  orator 
may  have  such  further  and  other  relief 
as,  under  the  circumstances  hereinbe- 
fore particularly  mentioned  to  your 
honors,  shall  seem  meet,  and  the  nature 
of  this  case,  as  it  hereby  appears,  may 
require.  May  it  please,  etc.  3  Dan. 
CTh.  PI.  ft  Pr.  (Perkin's  ed.)  2097. 

Note, — In  nature  of  bill  of  review 
where  decree  is  not  signed  and  enrolled. 
2  Dan.  Ch.  PL  ft  Pr.  1627. 

BILLS  OP  REVIVOR.— See  REVivoa. 


BIU.S  TO  EKTOBOE  DBOBEEa 

Tlea  to  BUI  To  Cany  Decree  Into  Execu- 

tion. 
This  defendant  by  protestation  not 
confessing  or  acknowledging  all,  or  any, 
of  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  men- 
tioned and  contained  to  be  true,  in 
such  sort,  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged 
for  plea  to  the  whole  of  the  said  bill 
says  that  he  is  advised  that  the  com- 
plainant by  his  bill,  claims  to  be  en- 
titled to  divers  land  in  his  said  bill 
mentioned,  for  the  term  of  his  life,  by 
virtue  of  the  last  will  and  testament 
of  A.  B.,  in  the  said  bill  mentioned, 

to  bear    date    the    aay    of 

,  and  prays  that  he  may  have 
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the  benefit  of  a  eertain  decree  of  this 
honorable  eourt,  made  in  a  caube  where- 
in the  said  A.  B.  was  complainant,  and 
this  defendant  was  defendant,  and  that 
sueh  decree  may  be  carried  into  execo- 
tion;  to  which  bill  this  defendant  doth 
pleady  and  for  plea  says,  that  the  will 
of  the  said  A.  B.,  in  the  complainant's 
bill  mentioned,  was  not  dnly  executed 
and  attested,  so  as  to  pass  real  es- 
tates, and  therefore  the  lands  therein, 
and  in  the  said  complainant's  said  bill 
mentioned,  descended  to  £.  D.,  of,  etc., 
as  the  heir  at  law  of  the  said  A.  B.; 
wherefore  this  defendant  is  advised 
that  the  complainant  is  not  entitled  to 
have  the  benefit  of  the  decree,  or  to 
have  the  same  carried  into  execution; 
and  this  defendant  demands  the  judg- 
ment of  this  honorabde  court,  whether 
he  shall  be  compelled  to  make  any  fur- 
ther or  other  answer  to  the  said  bill, 
or  any  of  the  matters  and  things  there- 
in contained,  and  prays  to  be  hence 
dismissed,  with  his  reasonable  costs  in 
this  behalf  sustained.  2  Barb.  Ch.  Pr. 
558. 

^ot0.— For  bill  see  4  Stanb^iAd  Pboo. 
465. 


under  twenty-one  years  of  age,  that  is 
to  say,  of  the  age  of  seven  years,  or 
thereabouts,  him  surviving.  And  your 
orator  further  showeth,  that  during 
your  orator's  minority,  on  or  about 
>  the  said  C.  D.  filed  his  bill 


BILLS  TO   IMPEACH    JUDGMENTS 
AND  DECSEE& 

For  other   forms,   see    4    Standard 
Paoa  480. 
BtZb  To  Set  Aside  Decree  for  Frand. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc., 
that  T.  B.,  of,  etc.,  deceased,  your 
orator 'a  late    father,   during   his    life, 

and  on  or  about  the  day  of 

-,  was   seized  in   his   demesne, 


as  of  fee,  of  and  in  the  real  estate 
hereinafter  particularly  described;  and 
by  indenture  of  that  date,  made  between 
the  said  T.  B.,  of  the  one  part,  and 
C.  D.,  of,  etc.,  the  defendant  herein- 
after named,  of  the  other  part,  the  said 

T.  B.,  in  consideration    of    I , 

bargained,  sold  and  conveyed  unto  the 
said  T.  B.,  bis  heirs  and  assigns,  all, 
etc.  (describe  the  mortgaged  premises), 
subject  to  redemption  on  payment  of 
the  said  principal  money  and  lawful 
interest  at  the  time  therein  mentioned, 
and  long  since  past;  as  by  the  said  in- 
denture, reference  being  thereto  had, 
will  more  fully  appear.  And  your 
orator  further  showeth  that  the  said 
T.  B.  departed  this  life   on   or  about 

f  leaving  your  orator  his  heir 

at  law,  and  only  ehiid|  then  an  infant 


of  complaint  in  this  honorable  court, 
against  your  orator,  for  a  foreclosure 
of  your  orator's  right  and  equity  of 
redemption  in  the  said  mortgaged  prem- 
ises; but  your  orator  was  not  repre- 
sented in  such  bill  to  be  then  an  in- 
fant; and  the  said  C.  D.  caused  and 
procured  one  L.  M.,  since  deceased,  who 
acted  in  the  management  of  the  affairs 
of  your  orator's  said  father,  to  put  in 
an  answer  in  the  name  of  your  orator, 
and  without  ever  acquainting  your 
orator,  or  any  of  his  friends  or  rela- 
tions, therewith;  in  which  said  answer 
a  much  greater  sum  was  stated  to  be 
due  from  your  orator,  on  the  said  mort- 
gage security,  to  the  said  C.  D.,  than 
in  fact  was  really  owing  to  him,  and 
for  which  it  was  untruly  stated  that 
the  said  mortgaged  premises  were  an 
insufilcient  security;  and  in  conse- 
quence of  such  answer  being  put  in, 
the  said  C.  D.  afterwards,  in  conjunc- 
tion with  the  said  L.  M.,  on  or  about 

,  obtained  an  absolute  decree 

of  foreclosure  against  your  orator, 
which  your  orator  has  only  lately  dis- 
covered, and  of  which  your  orator  had 
no  notice,  and  in  which  said  decree 
no  day  is  given  to  your  orator,  who 
was  an  infant  when  the  same  was  pro- 
nounced, to  show  cause  against  it  when 
he  came  of  age;  as  by  the  said  pro- 
ceedings now  remaining  as  of  record 
in  this  honorable  court,  reference  there- 
to being  had,  will  more  fully  appear. 
And   your   orator   further   shows   that 

your   orator,   on   the  day   of 

last,    attained     the     age     of 

twenty-one  years,  and  shortly  after- 
wards, having  discovered  that  such 
transactions  had  taken  place  during  his 
minority  as  aforesaid,  by  himself  and 
his  agents,  represented  the  same  to  the 
said  C.  D.,  and  requested  him  to  de; 
liver  up  possession  of  the  said  mort- 
gaged premises  to  your  orator,  on  being 
paid  the  principal  money  and  interest, 
if  any,  actually  and  fairly  due  there- 
on, which  your  orator  offered,  and  has 
at  all  times  been  ready  to  pay,  and 
which  would  have  been  paid  by  the 
personal  representatives  of  the  said  P. 
B.,  out  of  his  personal  assets,  during 
your  orator's  minority,  had  any  applica- 
tion been  made  for  that  purpose.    And 
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your  orator  hopes  tfaat  the  said  C.  D. 
would  not  have  insisted  on  the  said 
decree  of  foreclosure,  so  fraudulently 
obtained  as  aforesaid,  but  would  have 
permitted  your  orator  to  redeem  the 
said  mortgaged  premises,  as  he  ought 
to  have  done.  But  now  so  it  is,  etc., 
the  said  C.  D.,  etc.,  pretends  that 
the  said  decree  of  foreclosure  was  fair- 
ly and  properly  obtained,  and  that  a  day 
was  therein  given  to  your  orator,  when 
of  age,  to  show  cause  against  the  same, 
but  your  orator  has  neglected  to  do 
80,  and  that  your  orator  is  neither  en- 
titled to  redeem,  or  to  travel  into  the 
said  accounts;  whereas  your  orator 
charges  the  contrary  thereof  to  be  true, 
that  your  orator  only  attained  the  age^ 
of     twenty-one     years     on     the     said 

■  day  of ,  and  that  he 

has  now  since  discovered  the  several 
matters  aforesaid  by  searching  in  the 
proper  offices  of  this  honorable  court; 
and  your  orator  expressly  charges  that, 
under  the  circumstances  aforesaid,  the 
said  decree,  so  fraudulently  obtained, 
as  hereinbefore  mentioned,  ought  to  be 
set  aside,  and  your  orator  ought  not 
to  be  precluded  thereby,  or  in  any  other 
manner,  from  redeeming  the  said 
mortgaged  premises,  of  which  the  said 
G.  D.  has  possessed  himself,  by  such 
means  as  aforesaid.  All  which  actings, 
etc.  In  consideration  whereof,  etc. 
To  the  end,  etc.;  and  that  the  said 
decree  of  foreclosure  may,  for  the  rea- 
sons and  under  the  circumstances  afore- 
said, be  set  aside  by  this  honorable 
court,  and  declared  to  be  fraudulent 
and  void;  and  that  an  account  may  be 
taken  of  what,  if  anything,  is  now 
due  to  the  said  C.  D.  for  principal  and 
interest  on  the  said  mortgage;  and  that 
an  account  may  also  be  taken  of  the 
rents  and  profits  of  the  said  mortgaged 
premises,  which  have,  or  without  his 
wilful  default,  might  have  been  re- 
ceived by  or  on  behalf  of  the  said 
C.  D.,  and  if  the  same  shall  appear  to 
have  been  more  than  the  principal  and 
interest  due  on  the  said  mortgage,  then 
that  the  residue  thereof  may  be  paid 
over  to  your  orator,  and  that  your 
orator  may  be  at  liberty  to  redeem  the 
said  mortgaged  premises,  on  payment 
of  the  principal  and  interest,  if  any. 
remaining  due  on  the  said  security;  and 
that  the  said  C.  D.  may  be  decreed  on 
being  paid  such  principal  money  and 
interest,  to  deliver  up  possession  of  the 
said  mortgaged  premises  free  from  all 
incumbrances,  to  your  orator,  or  as  he  i 


shall  appoint,  and  to  deliver  up  all  title 
deeds  and  writings  relating  thereto. 
(General  relief.)  May  it  please,  etc. 
(Prayer  for  subpoena  against  C.  D., 
etc.)  3  Dan.  Ch.  PI.  &  Pr.  (Perkins* 
ed.)  2099. 

BILLS  TO  PERPETUATE  TESTI- 
MONY.— See  Perpetuation  or  Testi- 
mony. 


Indictment  at  Common  Law  for  Verbal 

Blasphemy, 
Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
T.  D.,  late  of,  etc.,  not  having  the 
fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation 
of  the  devil,  and  contriving  and  in- 
tending to  scandalize  and  vilify  the 
true  and  Christian  religion,  as  received 
and  publicly  professed  within  this 
realm  of  England;  and  to  blaspheme 
God  and  our  Lord  Jesus  Christ  the 
Savior  of  the  world,  on,  etc.,  at,  etc.. 
aforesaid,  having  and  holding  in  his 
hand  a  certain  cup  of  wine,  unlaw- 
fully, wickedly,  and  blasphemously,  in 
the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king, 
spoke,  pronounced,  and  with  a  loud 
voice  published  these  profane  and  blas- 
phemous words  following,  that  is  to 
say,  ''Here's  a  health  to  Father,  Son, 
and  Holy  Ghost"  (meaning  Almighty 
God,  Jesus  (Thrist  the  Savior  of  the 
world,  and  the  Holy  Spirit),  and  im- 
mediately thereupon,  then  and  there 
drank  the  wine  from  the  said  cup.  to 
the  great  dishonor  of  Almighty  God, 
in  contempt  and  disgrace  of  the  Holy 
Trinity,  to  the  great  scandal  of  the 
profession  of  the  Christian  religion,  to 
the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.    2  Chit.  Or.  L.  13. 

• 
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B.  For  Money,  Pleading  Legal  Effect, 
232 

C.  By  Surviving  Obligee,  232 
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For    other   fonna,    see    4    Stakdard 
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CR0SS-BEFERBNCE8: 
ADKiBALrr: 

See  Stipulations  in  Admiralty. 
Abrbst  in  Civil  Cases: 
Bail  Bond. — See  Undertakings  in  Ar- 
rest  in  Civil  Cases. 

Attachment: 
Bond  on  Attachment  (a,  b,  e); 
Claim  Bond  by  Third  Person  in  At- 
tachment; 
Bond   To   Discharge   Attachment. 
Bastardy  Proceedings: 
Bond     for    Compliance    With    Judg- 
ment in  Bastardy; 
Bond    To   Indemnify    Town    in    Bas- 
tardy. 
Bills  and  Notes:  * 

Complaint  on  Negotiable  Bond  Pay- 
able to  Bearer. 
Declaration  and  Complaint: 
Complaint    on   Undertaking   To   Dis- 
charge  Attachment; 
Complaint  on  Undertaking  in  Claim 
and  Delivery  To  Secure  Be  turn  of 
Property,  Etc. 
Default: 
Judgment    Record    on    Default    for 
Not  Pleading  in  Debt,  on  Writ  of 
Inquiry. 
EiciNENT  Domain: 
Bond  for  Payment  of  Assessed  Dam- 
ages in  Condemnation  Proceedings. 


Forthcoming  Bonds: 

Forthcoming  Bond,  Condition  of. 

GUARDL/LN   AND   WARD: 

Bond  of  General  Guardian; 
Bdnd  of  Guardian  on  Sale  of  Land 
of  Minor. 
Habeas  Corpus: 
Bond  on  Habeas  Corpus  to  Sheriff  for 
Transportation  of  Prisoner. 
Infants  : 
Bond  by  Prochein  Ami  to  Infant  for 
Moneys  Which  May  Be  Recovered. 
Inheritance  : 

Declaration  Against  Heir  on  Bond  of 
His  Ancestor. 
Injunctions  : 

Bond    on    Obtaining    Injunction    To 
•  Stay  Proceedings. 
Inquiry,  Writ  or: 

Writ  of  Inquiry  in  Debt  on  Bond. 
Judicial  Sales: 

Bond  Required   as  Condition  of  Or- 
dering Resale. 
Ne  Exeat: 

Bond  on  Arrest. 
Officers  : 
Complaint,  Assignment  of  Breach  in 
Sheriff's    Bond    for     Neglect     To 
Levy; 
Complaint,  Assignment  of  Breach  in 

Sheriff's  Bond,  Neglect  To  Sell; 
Complaint,  Assignment  of  Breach  of 

Bond  of  County  Treasurer; 
Complaint,  Assignment  of  Breach  in 
Sheriff's  Bond,  Neglect  To  Return; 
Complaint,  Allegation    of    Judgment 
Against  Sheriff. 
Partition  : 

Bond  of  Guardian  in  Partition. 
Performance: 
Plea   of   Performance    in    Debt    on 

Bond; 
Plea    in    Excuse   of   Performance   in 
Debt  on  Bond,  Non-performance  of 
Condition  Precedent. 
Receivers  : 

Receiver's  Bond. 
Removal  of  Causes: 
Security  Offered    by    Petitioner    on 
Removal. 
Replevin: 

Plaintiff's  Bond  in  Replevin; 
Plaintiff's  Second  Bond  in  Replevin; 
Defendant's   Bond   in   Replevin; 
Exceptions   to   Sureties    in    Replevin 
Bond. 
Security  for  Costs: 
Bond  for  Defendant's  Costs; 
Bond  for  Costs  by  Foreign  Corpora- 
tion; 
Bond     for     Costs     on     Attachment 
Against  Foreign  Corporation. 
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Sbebifps  and  Constables: 
Band  of  Indemnity  to  Sheriff,  Title 
of  Property  in  Dispute. 
Tbovsr  and  Contebsion: 
Complaint  for  Conversion  of  a*  Bond 
by  Assignee  After  Conyersion. 
Wbit  of  Ebbob: 
Bond  in  Error. 

L    Declaratioiuk 

A.    Deelaratian     on     Bond     (com- 
menced by  capias). 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  0.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea,  that  he  render  to  the 
said  plaintiff  the  sum  of  (five  thousand) 
dollars  (the  penalty  of  the  bond),  of 
lawful  money  of  the  United  States  of 
America,  which  he  owns  to,  and  un- 
justly  detains  from  him: 

For  that  whereas  the  said  defendant 
heretofore,  to-wit,  on  the  (first)  day  of 
(January),  in  the  year  one  thousand 
eight  hundred  and  (forty-five),  date  of 
the  bond),  to-wit,  at  (the  city  and 
county  of  New  York),  aforesaid,  by  his 
certain  writing  obligatory,  sealed  with 
his  seal,  and  to  the  court  here  now 
shown,  the  date  whereof  is  the  same 
day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound 
unto  said  plaintiff,  in  the  sum  of  (five 
thousand)  dollars  above  demanded,  to 
be  paid  to  the  said  plaintiff.*  Yet  the 
said  defendant  (although  often  re- 
quested so  to  do),  hath  not  a»  yet 
Said  the  said  sum  of  (five  thousand) 
oUars  above  demanded,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do. 
To  the  damage  of  the  said  plaintiff,  of 
(one  thousand)  dollars  (a  nominal 
sum),  and  therefore  he  brings  his  suit, 
etc.     Burr.  App.  270,   |539. 

B.  Declaration  on  Several  Bonds, 
(I^rst  count  on  first  bond,  as  in  last 

form  to  the  *,  the  sum  named  in  the 
commencement  being  the  amount  of  the 
penalties  of  both  bonds;  second  count 
as  follows) :  And  whereas  also,  the  said 
defendant,  heretofore,  to-wit,  on,  etc. 
(date  of  the  other  bond)  at,  etc.,  by 
his  certain  other  writing  obligatory, 
sealed,  etc.  (as  in  the  first  count  (stat- 
ing the  penalty  of  the  second  bond),  to 
the  *,  and  then  as  follows):  which  said 
several  sums  of  money,  in  the  said  first 
and  second  counts  mentioned,  amount 

together  to  the  said  sum  of 

dollars,  above  demanded   (the  amount 


named  in  the  commencement  of  the 
declaration).  Yet  the  said  defendant, 
etc.  (proceed  with  the  breach  as  in  last 
form  to  the  end).  Burr.  App.  271,  |540; 
2  Chit.  PI.  439. 

0.    Declaration  on  Bond  With  Condi- 
tion, Assigning  Breaches. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that  he  render  to  the 
said  plaintiff  the  sum  of  (one  thousand) 
dollars  (the  penalty  of  the  bond),  which 
he  owes  to,  and  unjustly  detains  from 
him:  For  that  whereas  the  said  de- 
fendant, heretofore,  to-wit,  on  the  (first 
day  of  January),  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
(forty-five),  (the  date  of  the  bond), 
at  (Kingston  in  the  county),  aforesaid 
(the  venue),  by  his  certain  writing 
obligatory,  sealed  with  his  seal,  and  to 
the  couit  here  now  shown,  the  date 
whereof  is  the  same  day  and  year  afore- 
said, acknowledged  himself  to  be  held 
and  firmly  bound  unto  the  said  plaintiff, 
in  the  sum  of  (one  thousand)  dollars, 
above  demanded,  to  be  paid  to  the  said 
plaintiff.  And  the  said  plaintiff,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  says  that 
the  said  writing  obligatory  was  and  is 
subject  to  a  certain  condition  there- 
under written,  whereby  (if  there  be 
any  recital  in  the  bond,  add:  "after 
reciting  to  the  effect  following,  to-wit, 
that,"  etc.,  stating  the  recital),  it  is 
provided  that,  etc.  (here  state  the  eon- 
dition  of  the  bond),  then  the  said  obli- 
gation to  be  void,  otherwise  to  remain 
in  full  force  and  virtue  And  the  said 
plaintiff,  for  assigning  a  breach  of  the 
condition  of  the  said  writing  obliga- 
tory, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  in 
fact  says,  that  after  the  making  of  the 
said  writing  obligatory,  to-wit,  on,  etc., 
at,  etc.  (the  venue),  aforesaid,  the 
said  defendant,  etc.  (here  state  the 
breach,  and,  if  more  than  one,  proceed 
as  follows):  And  the  said  plaintiff,  for 
assigning  a  further  breach  of  the  con- 
dition of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  further 
says  that,  etc.  (here  state  the  further 
breach).  By  means  of  which  said  sev- 
eral premises,  the  said  writing  obliga- 
tory became  forfeited,  and  the  said 
plaintiff  hath  sustained  damages  to  a 
large  amount,  to-wit,  to    the    amount 
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(five  hundred)  dollars,  and  thereby  an 
aetion  hath  acerued  to  the  said  plaintiff 
to  demand  and  have,  of  and  from  the 
said  defendant,  the  said  sum  of  (one 
thousand)  dollars  (the  penalty),  above 
demanded.  Yet  the  said  defendant  (al- 
though often  requested,  so  to  do),  hath 
not  as  yet  paid  the  said  sum  of  (one 
thousand)  dollars^  above  demanded,  or 
any  part  thereof,  to  the  said  plaintiff, 
but  hath  hitherto  wholly  neglected  and 
refused  and  still  negleets  and  refuses 
80  to  do.  To  the  damage  of  the  said 
plaintiff  of  (one  hundred)  dollars,  and 
therefore  he  brings  his  suit,  etc.  JBurr. 
App.  271,  {541;  TilL  Forms  385;  2 
Chit  PI.  444;  Yeates'  Porms  459,  471. 

B.  Declaration  on  Bond  To  Perform 
Covenants  of  Another  Instru- 
ment, 
(As  in  I,  A,  to.  the  *,  and  then  as 
foUows):  And  the  said  plaintiff,  accord- 
ing to  the  from  of  the  statute  in  that 
ease  made  and  provided,  says,  that  the 
said  writing  obligatory  was  made  with 
a  condition  thereunder  written,  that  if 
(here  set  out  the  condition  verbatim, 
as  thus):  the  above  bounden  C.  D.,  did 
well  and  truly  observe,  etc.,  all  and  sin- 
gular the  covenants,  ete.,  which,  on  the 
part  of  the  said  C.  D.^  were  or  ought 
to  be  observed,  etc.,  in  a  certain  in- 
denture bearing  even  date  with  the  said 
writing  obligatory,  and  made  between 
the  said  A.  B.  of  the  one  part,  and 
the  said  C.  D.  of  the  other  part«  ac- 
eording  to  the  true  intent  and  meaning 
of  the  said  indenture,  then  the  said 
obligation  was  tp  be  void,  etc.  And 
the  said  plaintiff  further  says,  that  by 
the  said  indenture  in  the  condition  of 
the  said  writing  obligatory  mentioned, 
which  he,  the  said  plaintiff,  now  brings 
here  into  court,  he  did  demise  unto  the 
said  defendant,  all  that,  etc.  (here  set 
oat  the  demise,  and  such  of  the  cove- 
nants as  have  been  broken,  and  assign 
breaches  of  them,  as  in  a  declaration 
in  covenant,  infra,  and  conclude  thus): 
By  reason  of  which  said  breaches  the 
said  writing  obligatory  became  for- 
feited, and  thereby  an  action  hath  ae- 
cmed  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  (one  thousand) 
dollars  (the  penalty),  above  demanded. 
Tet  the  said  defendant  (although  often 
requested  so  to  do)  hath  not  as  yet 
paid  the  said  sum  of  (one  thousand) 
dollars,  above  demanded,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refosedy 


( and  still  neglects  and  refuses  so  to  do. 
To  the  damage,  etc.  (conclude  as  in 
I,  A).  Burr.  App.  272,  |542;  2  Chit. 
PI.  444. 

£.    Declaration  on  Bond  for  Costs, 
Supreme  Court.    Of  (July)  term,  in  the 
year  one  thousand  eight  hundred  and 

(forty-six).    county,  ss: 

C.  D.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  comes  into  this  court  ac- 
cording to  the  form  of  the  statute 
authorising  the  commencement  of  suits 
by  declaration,  and  complains  of  (A« 
B.)  L  N.  and  L  S.,  defendants  in  this 
suit,  of  a  plea  that  they  render  to  the 
said  plaintiff  the  sum  of  two  hundred 
and  fifty  dollars,  lawful  money,  etc., 
which  they  owe  to,  and  unjustly  detain 
from  him.  For  that  whereas  the  said 
defendants  heretofore,  to-wit,  on  the 
(fourth  day  of  October),  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and   (forty-five),  at  ,  in 

the  county  aforesaid,  by  their  certain 
writing  obligatory,  sealed  with  their 
seals,  and  to  the  court  here  now  shown, 
the  date  whereof  is  the  same  day  and 
year  aforesaid,  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto 
the  said  plaintiff,  in  the  sum  of  two 
hundred  and  fifty  dollars,  above  de- 
manded, to  be  paid  to  the  said  plaintiff. 
And  the  said  plaintiff,  according  to  the 
form  of  the  statute  in  such  case  made 
and-  provided,  says,  that  the  said  writing 
obligatory  was  and  is  subject  to  a  cer- 
tain condition  thereunder  written, 
whereby  after  reciting  to  the  effect 
following,  to-wit,  that  the  said  (or 
"one")  A.  B.  has  commenced  a  cer- 
tain suit  in  the  supreme  court  of 
judicature  against  the  said  C.  D.  (the 
plaintiff  in  this  suit)  it  is  provided  that 
if  the  above  bounden  (A.  ^.)  shall  pay 
on  demand  all  costs  that  may  be 
awarded  to  the  defendant  in  the  said 
suit,  then  the  said  obligation  tof  be 
void,  otherwise  to  remain  in  full  force 
and  virtue.  And  the  said  plaintiff  for 
assigning  a  breach  of  the  condition  of  the 
said  writing  obligatory,  according  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  in  fact  says,  that  after 
the  making  of  the  said  writing  obliga- 
tory, to-wit,  on,  etc.,  at,  etc.,  aforesaid, 
the  sum  of  (sixty)  dollars  was  awarded 
to  the  defendant  in  the  suit  mentioned 
in  the  condition  of  the  said  writing 
obligatory,  for  his  costs  in  and  about 
the  defense  of  the  said  suit.  And  the 
said  plaintiff  in  fact  further  says  that 
afterwards;  to-wit,   on,   etc.,   at,   etc, 
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the  said  sum  of  (sixty)  dollars  was 
duly  demanded  of  the  said  (A.  B.) 
but  that  the  said  A.  B.  did  not  nor 
TTould  then  pay  the  said  last  mentioned 
sum,  nor  hath  he  since  paid  the  same, 
or  any  part  thereof;  and  that  the  said 
costs,  so  awarded  as  aforesaid,  still  re- 
main wholly  unpaid.  By  means  of 
which  said  several  premises,  the  said 
writing  obligatory  became  forfeited, 
and  thereby  an  action  hath  accrued  to 
the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendants  the 
said  sum  of  two  hundred  and  fifty  dol- 
lars, above  demanded.  Tet  the  sai.d 
defendants  (although  often  requested 
so  to  do),  have  not  as  yet  paid  the 
said  sum  of  two  hundred  and  fifty 
dollars  above  demanded,  or  any  part 
thereof  to  the  said  plaintiff,  but  have 
hitherto  wholly  neglected  and  refused, 
and  still  neglect  and  refuse  so  to  do. 
To  the  damage  of  the  said  plaintiff, 
on.  one  hundred  dollars,  and  therefore 
he  brings  suit,  etc.  Burr.  App.  277, 
1545;  5  Hill  (N.  Y.)  37,  41,  1  How. 
(U.  &)  100. 

K  F.,  plaintiff's  attorney. 

XL   GomplaintB  on  Bonds. 

A.  Complaint  on  Bond  for  Payment 

of  Money  Only, 

L     That   on   the    day    of 

,   at  ,   the    defendant 

covenanted  with  the  plaintiff,  under  his 
hand  and  seal,  to  pay  to  the  plaintiff 
the  sum  of  (state  the  penalty). 

n.  That  no  part  thereof  has  been 
paid. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for 
(the  penalty).     1  Abb.  Forms  268. 

B.  Complaint  on  Bond  for  Payment 

of  Money  Only,  Pleading  Legal 

Effect. 
L     That  on    the    day    of 

,  18 ,  at  ,  the -de- 
fendant covenanted  with  the  plaintiff, 
under  his  hand  and  seal,  to  pay  to  the 
plaintiff  the  sum  of  (state,  not  the  pen- 
alty,   but    the    actual    debt),    on     the 

— —  day  of ,  with  interest 

from,    etc.    (or,   as    follows:     

dollars  thereof  on  the  day  of 

,  and  dollars  thereof 


on  the 


day  of 


-,  with 


interest  on  each  of  said  sums  from,  etc., 
or  otherwise,  according  to  the  condi- 
tion). 

II.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.) 
Wherefore  the  plaintiff  demands  judg- 


ment against  the  defendant  for  tho  nun 
of    (state   the  amount    due).     1    Abb. 
Forms  268. 
C.    Complaint  by  Surviving  ObUgeein 
Joint  Bond. 

I.     That   on    the    day    of 

^   at   ,   the   defendant 


covenanted  with  the  plaintiff  and  one 
C.  D.,  under  his  hand  and  seal,  to  pay 
to  the  plaintiff  and  said  C.  I),  (pro- 
ceed as  in  other  forms). 

II.  That   on   the  day   of 

>  at ,  said  O.  D.  died. 

m.  (Allege  breach  as  in  other 
cases.)     1  Abb.  Forms  268. 

D.  Complaint  on  Bond  Pleading  SiUh 
•t  stance  of  Condition. 

I.    That  on  the ,  at , 

the  defendant  covenanted  with  the 
plaintiff,  under  his  hand  and  seal,  to 
pay  to  the  plaintiff  the  sum  of  (state 
the  penalty). 

IL  That  said  obligation  was  upon 
the  express  condition  thereunder  writ- 
ten (whereby  after  reciting  that,  etc., 
it  was  provided),  that  if,  etc.  (set  forth 
the  substance  or  words  of  the  condi- 
tion), the  said  obligation  was  to  be 
void,  otherwise  to  remain  in  full  force. 

III.  (Allege  breaches,  as  in  other 
cases.)     1  Abb.  Forms  269. 

£.  Complaint  on  Bonds  Other  Than 
for  Payment  of  Money. 

I.  That     the     defendant,    on     the 

day  of ,  18— » — ,  made 

his  bond  or  writing  obligatoiy,  sealed 
with  his  seal,  of  which  the  following 
is  a  copy:  (set  forth  copy  of  bond,  in- 
cluding condition). 

II.  (Set  forth  a  breach:  see  follow- 
ing forms.) 

III.  For  a  farther  breach  the  plaint- 
iff alleges,  etc.    1  Abb.  Forms  269. 

F.  Complaint  on  Bond  for  Bent; 
Against  Principal  aind  Sureties. 

I.  That  the  plaintiffs  were,  at  the 
time  next  hereinafter  mentioned,  pos- 
sessed of  certain  issues  and  profits  aris- 
ing and  accruing  from  certain  wharves 
in  the  city  of  New  York,  hereinafter 
mentioned — viz.,  the  right  to  collect 
wharfage  from  such  vessels  as  should 
lie  against  or  touch  at  the  said 
wharves;    and   being   so   possessed,   on 

the day  of ,  by  an  in^ 

strument  in  writing,  bearing  date  on 
that  day,  and  one  part  whereof  was 
duly  executed  under  the  common  sea! 
of  the  city  of  New  York,  and  the 
other  part  whereof  was  duly  executed 
under  the   hand   and   setil   of   the  de* 
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fendant  (lessee),  the  plaintiffs  demised 
and  leased  to  the  said  (lessee),  in  con- 
sideration of  certain  rents  and  cove- 
nants therein  reserved  and  contained, 
the  rig^ht  to  levy  and  collect  to  his  own 
nse  all  the  wharfage  which  should  or 
might  arise,  accrue,  or  become  due  be- 
tween the day  of ,  and 

the day  of ,  from  the 

use  or  occTipation  by  vessels  of  more 
than  five  tons  burden,  of  any  of  the 
wharves  belonging  to  the  plaintiffs, 
from  and  including  the  easterly  side 
and  end  of  the  middle  pier  at  Coenties 
Slip,  or  Pier  No.  7,  to  and  including 
the  westerly  half  of  Pier  No.  8,  or  the 
pier  on  the  easterly  side  of  Coenties 
Slip,  together  with  the  bulkhead  be- 
tween said  piers,  and  which  were  known 
as  "District  No.  5  of  Public  Docks  and 
Slips,"  except  certain  docks,  slips, 
wharves,  piers,  and  places  therein  men- 
tioned and  excepted.  And  the  plaintiffs 
further  thereby  authorized  the  said 
(lessee)  to  demand  and  receive  all  law- 
ful sums  of  money  due  for  wharfage 
thereon. 

IL  And  the  said  (lessee)  on  his  part 
covenanted  to  pay  to  the  said  (plaint- 
iffs)  the    sum  of  dollars,   in 

four  equal  quarterly  payments,  on  the 
first  days  of  August,  November,  Feb- 
ruary, and  May  next  thereafter. 

m.  That  the  said  (lessee)  on  that 
day,  in  order  to  secure  the  payment 
of  the  said  rent,  in  and  by  the  said 
lease  agreed  to  be  paid,  duly  executed, 
together  with  the  defendants  (sureties), 
under  their  respective  hands  and  seals, 
a  joint  and  several  bond,  in  the  penalty 

of dollars,  conditioned  for  the 

payment  of  the  rents  in  said  lease  re- 
served unto  the  said  (plaintiffs)  at  the 
times  at  which  they  should  respectively 
f  aU  due. 

lY.  That  the  said  (lessee)  entered 
upon  the  said  premises,  and  collected 
and  retained  for  his  own  use  and  ben- 
efit and  behoof,  of  the  wharfage  there- 
ef,  under  and  in  pursuance  of  the  said 
lease  for  the  full  term  thereof,  but  has 
neglected  and  failed  to  pay  the  full 
amount  due  to  the  (plaintiffs)  under 
the  said  lease,  but  that  there  is  still 
due  and  unpaid  for  rent  thereon  from 

the  said  (lessee),  the  sum  of  

dollars,  with  interest  upon  the  sum  of 
■  dollars  from,   etc.,  upon  the 

sum  of,  etc. 

y.    (State  the  demand  on  principal, 
BOtiee  to  surety,  and  demand  on  suret/; 


where  these  facts  are  necessary.)  1  Abb. 
Forms  269. 

G.    Complaint   on   Bond  for  Fidelity 
of  Clerk,  or  Cashier, 

I.'    That    on    the  day    of 

',  18 — ,  at  f  the  plaintiffs 


being  then  about  to  emi>loy  one  M.  N. 
as  a  clerk  (or,  to  appoint  one  M.  N. 
as  their  cashier),  the  defendants,  under 
their  hands  and  seals,  covenanted  with 
the  plaintiffs  that  if  the  said  M.  N. 
should  not  faithfully  perform  his  duties 
as  such  clerk  (or  cashier >  to  the  plaint- 
iffs, or  should  fail  to  account  to  the 
plaintiffs  for  all  moneys,  evidences  of 
debt,  or  other  property  received  by  him 
for  the  use  of  the  plaintiffs,  the  de- 
fendants would  pay  to  the  plaintiffs 
whatever   loss  they   might   sustain   by 

reason  thereof,  not  exceeding 

dollars  (or  otherwise,  according  to  the 

condition;  or  say:  That  on  the 

day  of ,  18 — ,  at ,  the 

plaintiffs  being  then  about  to  employ 
one  M.  N.  as  a  clerk  (or  to  appoint 
one  M.  N.  as  their  cashier),  the  de- 
fendants executed  to  the  plaintiffs  a 
bond,  a  copy  of  which  is  annexed). 

n.     That  between  the  day 

of  ,  18 ,  and  the  


day  of 


-,  18 y  the  said  M.  N. 


as  such  clerk  (or  cashier),  received 
money  and  other  property,  amounting 

to  the  value  of dollars,  to  the 

use  of  the  plaintiffs,  for  which  he  has 
not  accounted  to  them.  1  Abb.  Forms 
271. 

H.    Complaint  on  Bond  for  Aeeount' 
ing  of  Subscription  Agent, 

I.     That    on    the  day    of 

-,   18 ,  at  ,  it  was 


mutually  agreed  between  this  plaintiff 
and  one   M.   N.,  that  the   said  M.   N. 

should  canvass  the  cities  of  p, 

for  subscribers  to  certain  books  then 
in  course  of  publication  in  numbers  by 
the  plaintiff,  and  had  for  sale  by  him 
to  subscribers    (or,   for   subscribers  to 

the ,  a  magazine  or  periodical 

then  published  by  this  plaintiff);  that 
the  said  M.  N.  should  collect  for  ac- 
count of  the  plaintiff  the  moneys  which 
should  grow  due  upon  the  subscriptions 
procured  by  him;  that  the  plaintiff 
should  pay  to  said  M.  N. dol- 
lars upon  each  order  or  subscription 
obtained  by  him,  the  same  to  be  pay- 
able whenever numbers  of  the 

work  subscribed  for  should  have  been 
paid  for  b^  the  subscriber  thereof;  and 
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that  the  said  M.  N.  should  faithfully 
account  to  this  plaintiff  for  all  books 
and  parts  of  books  intrusted  to  him, 
and  should  faithfully  pay  over  to  the 
plaintiff  all  the  money  that  he  should 
from  time  to  time  collect  under  the 
authority  given  him  by  the  said  agree- 
ment, exceeding  his  commission  of 
dollars  for  each  order  or  sub- 
scription. 

n.    That  then  and  there  (or,  on  the 

day  of  ,   18 ,  at 

),  the  defendant  made  and  de- 
livered to  the  plaintiff  his  bond  under 
his  hand  and  seal,  and  thereby  bound 
himself  in  the  penal  sum  of  — — — 
dollars  to  this  plaintiff,  the  condition 
of  which  bound  was,  that  if  the  said 
M.  N.  should  faithfully  render  up,  or 
account  for,  to  this  plaintiff,  all  books 
and  parts  of  books  and  other  publica- 
tions and  specimens,  and  all  sums  of 
money,  evidences  of  debt,  and  things 
in  action  which  should  be  intrusted  to 
him  by  or  on  behalf  of  this  plaintiff, 
or  by  or  on  behalf  of  others  to  the  use 
of  this  plaintiff,  in  the  course  of  the 
employment  of  said  M.  N.  as  a  can- 
vasser as  aforesaid,  up  to  and  not  ex- 
ceeding the  amount  of dollars 

at  any  one  time,  then  said  bond  should 
be  void,  otherwise  it  should  be  of  full 
force  and  effect. 

in.  That  the  plaintiff  did  thereafter 
intrust  and  deliver  to  said  M.  N.  in 
the  course  of  his  employment  under  the 
agreement  aforesaid,  certain  books  and 

parts  of  books  of  the  value  of 

dollars,  for  which  he  has  failed  to  ac- 
count to  the  plaintiff  (or  that  there- 
after said  M.  N.  did  collect  and  receive 
divers  sums  of  money  in  the  course  of 
his  employment  under  the  agreement 
aforesaid,  exceeding  his  commissions,  to- 

wit,   the   amount   of  dollars, 

which  sums  he  failed  to  render  up,  ac- 
count for,  or  pay  over  to  the  plaintiff). 

rv.     That  on    the   day   of 

,  18 y  at ,  the  said 

M.  N.  was  duly  requested  to  account 
to  this  plaintiff  for  said  books  and  parts 
of  books  (or  to  account  for  and  pay 
over  to  this  plaintiff  such  sums),  out 
he  has  not  done  so,  of  which  this 
plaintiff  gave  due  notice  to  the  defend- 
ant, and  thereupon  demanded  payment 
from  him  of  the  said  sum  of  ■ 
dollars,  according  to  the  terms  of  said 
bond,  but  the  same  has  not  been  paid, 
nor  any  part  thereof.  1  Abb.  Forms 
271. 


I.  Complaint  an  Arbitration  Bond 
for  Befusai  To  Comply  With 
Award. 

I.  That  certain  differences  having 
arisen  between  the  plaintiff  and  the  de- 
fendant, in  consideration  thereof,  and 
in  consideration  of  a  like  bond  exeeuted 
by  this  plaintiff  to  the  defendant,  the 
defendant  heretofore  made  and  deliv- 
ered to  the  plaintiff  a  bond  of  arbitra- 
tion, conditioned  to  abide  the  award 
of  M.  N.  upon  said  differences,  of  which 
bond  a  copy  is  hereto  annexed,  as  a 
part  of  this  complaint,  and  marked  Ex- 
hibit A. 


(n.     That  on  the 


day  of 

(or  thereafter,  and  within  the 

time  limited  for  making  the  award),  by 
agreement  of  plaintiff  and  the  defend- 
ant, the  time  for  the  making  of  the 
award  was  extended  to  the  -^— • 
day  of .) 

in.  That  the  said  arbitrator  having 
undertaken     the     arbitration     on     the 

day  of  f  duly  made 

and  published  his  award  in  writing  upon 
the  matter  submitted,  ready  to  be  de- 
livered to  the  parties,  or  to  such  of 
them  as  should  desire  the  same,  and 
thereby  awarded  that  the  defendant 
should  (here  indicate  briefly  the  provi- 
sion which  the  defendant  has  disre- 
garded); of  which  award  a  copy  is 
hereto  annexed,  as  a  part  of  this  eom- 
plaint,  and  marked  Exhibit  B. 

IV.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  bond 
on  his  part  (and  on  the  — — ^  day 

of ,  gave  notice  of  said  award 

to  the  defendant,  and  tendered  to  hiniy 
etc.,  and  demanded  of  him,  etc. 

V.  That  the  defendant  has  not  (here 
allege  breach,  specifying  the  particular 
act  or  omission).    1  Abb.  Forms  273. 

J.  Complaint  on  Arbitration  Bond 
for  Revoking  Arbitrator's  Fot/h 
ert. 

(Allege  submission^  as  in  preeeding 
form.) 

in.  That  thereafter,  and  before  the 
matters  aforesaid  were  finally  submitted 
to  said  arbitrator,  the  defendants  bj 
writing  under  their  hands  and  seals, 
delivered  to ,  revoked  the  pow- 
ers of  the  arbitrators.  1  Abb.  Forms 
274. 

Note. — ^Add  paragraph  alleging  dam- 
age. 

This  form  is  approved  substantially 
in  Williams  v.  Maden,  9  Wend.  (N.  Y.) 
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240;  Frets  p.  Frets,  1  Cow.  (N.  Y.) 
335. 

K.  Complaint  on  Bond  of  Security 
for  Costs.  I 

L  That  heretofore  one  M.  N.  com- 
meneed  an.  aetion  in  this  court  (or  in 

the     court)      against     this 

plaintiff,  wherein  such  proceedings  were 

had,  as  that,  on  the  day  of 

— ,  the  defendants  above  named 

executed  under  their  hands  and  seals, 
and  duly  filed  with  a  clerk  of  said  court, 
for  the  benefit  of  this  plaintiff  (or 
where  the  bond  was  directed  to  be 
given  under  section  — f  and  where  it 
is  directed  to  be  delivered  to  plaintiff 
instead  of  being  filed  under  section  — , 
daly  executed,  pursuant  to  an  order  of 

said  court,  made  on  the  day 

of  ,  18 ,  and  de- 
livered to  the  plaintiff  a  bond),  where- 
by they  bound  themselves,  their  heirs, 
executors,    and    administrators,   in    the 

penal  sum  of  dollars,  to  this 

plaintiff;  the  condition  of  which  bond 
was  such,  that  if  the  said  M.  N.  should 
pay  on  demand  all  costs  that,  might  be 
awarded  to  this  plaintiff  in  the  action 
aforesaid,  then  the  above  obligation 
should  be  void,  otherwise  it  should  re- 
main in  full  force  and  virtue  (or  other- 
vnse,  according  to  the  condition;  or,  re- 
fer to  a  copy  annexed). 

n.  That  such  proceedings  were  there- 
after had  in  said  action,  as  that  this 

plaintiff,     on     the     day     of 

^    18 ,    recovered    judgment 

therein  against  the  said  M.  N.  for 
dollars,  his  costs  and  expenses 


of  defending  said  action, 
m.    That  on   the 
-,    18 ,    at 


day  of 
,    this 


plaintiff  duly  demanded  payment  of  the 
said  judgment  from  the  said  M.  N.,  but 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  274. 

L.  Complaint  on  Bond  To  Discharge 
Attachment  Against  Vessel. 

L    That    on    the    day    of 

-,  18 ,  M.  N.  and  O.  P.,  who 


were  then  co-partners  in  the  trade  and 
busineas  of  shipbuilders,  in  the  city  of 
■ ,  under  the  name  and  firm  of, 
etc,  and  who  were  then,  as  the  plaintiff 
is  informed  and  believes,  the  owners 
of  a  certain  unfinished  and  unnamed 
ship  or  vessel,  then,  and  at  the  time 
of  the  application  hereinafter  men- 
tioned, lying  upon  the  stocks  in  the 
coarse  of  construction  in  the  shipyard 
oeenpied  by  the    said    N.    &    P.,    at 


,  contracted  a  debt   with  the 

said  plaintiff,  amounting  to  the  sum  of 

dollars,  for  certain  materials 

or  articles  furnished  by  the  said 
plaintiff,  in  this  state,  towards  the 
building  of  the  said  vessel. 

II.  That   afterwards,   and    on    the 

day  of  y  18 ,  the 

said  N.  &  P.,  who  then,  also,  as  the 
plaintiff  is  informed  and  believes,  were 
such  copartners  as  aforesaid,  and  such 
owners  of  the  said  unfinished  and  un- 
named ship  or  vessel,  contracted  a  cer- 
tain other  debt  with  the  said  plaintiff, 
amounting  to  the  sum  of dol- 
lars, for  other  materials  or  articles  fur- 
nished by  the  said  plaintiff,  in  this 
state,  towards  the  building  of  the  said 
ship   or  vessel. 

III.  That  the  said  materials  or  ar- 
ticles for  which  said  debts  were  so 
contracted  were  certain  cedar  logs,  fur- 
nished by  the  said  plaintiff,  to  and  at 
the  request  of  the  said  N.  &    P.,    at 

1    at    the    times    respectively 

hereinbefore  stated,  towards  the  build- 
ing of  the  said  vessel;  and  that  the 
amount  of  such  debts,  that  is  to  say, 

the  sum  of  dollars,  together 

with  interest  thereon,  was  justly  due  to 
the  plaintiff,  at  the  time  of  the  applica- 
tion hereinafter  mentioned. 

lY.  That  having  a  lien  upon  the 
said  ship  or  vessel  for  the  sum  of 
— —  dollars,  and  interest  thereon, 

he  did  heretofore,  and  on  the -— 

day  of ,  18 ,  make  applica- 


tion to  Hon. 


-,  one  of  the  jus- 


tices of  this  court,  pursuant  to  the  sta- 
ute,  that  such  lien  might  be  enforced, 
and  that  a  warrant  might  be  issued  to 
the  sheriff  of,  etc. 

V.  That  thereupon  such  warrant  was 
issued  by  the  said  justice  to  the  said 
sheriff,  whereby  he  was,  among  other 
things,  commanded  to  attach,  seize,  and 
safely  keep  the  said  ship  or  vessel,  her 
tackle,  apparel,  and  furniture,  to  an- 
swer the  said  plaintiff's  lien,  and  all 
other  liens  that  should  be  established 
against  her,  according  to  law. 

YI.  That  the  said  sheriff,  in  pur- 
suance of  the  said  warrant,  attached 
and  seized  the  said  vessel,  and  that 
afterwards,     and     on     or     about     the 

day  of  ,  18 ,  the 

above-named  defendants  applied  to  the 
said  justice  for,  and  obtained,  an  or- 
der to  discharge  the  said  warrant,  and 
that  thereupon  the  defendants  executed 
and  delivered,  and  the  said  justice  re- 
ceived as  a  sof^cient  security  therefor, 
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a  bond  to  the  said  plaintiff,  of  which 
the  following  is  a  copy:    (copy  bond). 

Vn.  That  the  plaintiffs'  afore- 
said claims  were  a  subsisting  lien  on 
the  said  ship  or  vessel,  at  the  time 
of  the  exhibition  thereof,  as  hereinbe- 
fore mentioned. 

Vm.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  278. 

M.  Complaint  on  Bond  for  Stay  of 
Proceedings,  for  Eeformation, 
and  for  Judgment  on  Bond, 

L     That    on    the    day    of 


,  18, ,  the  plaintiffs  recov- 
ered a  judgment  against  one  M.  N.  in 

the ^—  court  of  this  state,  in  and 

for  the  county  of ,  for  the  sum 

of dollars,  in  an  action  where- 
in these  plaintiffs  were  plaintiffs  and 
said  M.  N.  was  defendant. 

II.     That    on    the   day    of 


,  18 ,  pending  the  proceed- 
ings of  the  plaintiffs,  supplementary  to 
execution  on  said  judgment,  to  collect 
the  same  from  said  M.  N.,  he  the  said 
M.  N.,  moved  said  court  to  have  the 
judgment  satisfied  of  record. 

III.  That  thereupon,  and  at  the  re- 
quest of  said  M.  N.,  the  plaintiffs,  by 
their  attorneys,  stipulated  with  him 
that  if  he  would  give  them  security  for 
the  payment  of  said  judgment,  to-wit, 
the  bond  of  some  third  person,  con- 
ditioned for  the  payment  by  M.  N., 
upon  demand,  if  his  said  motion  was  de- 
nied, of  the  amount  due  on  said  judg- 
ment, they  would  stay  such  proceedings 
to  collect  the  judgment  until  the  de- 
termination of  the  court  upon  such  mo- 
tion. 

IV.  That  in  pursuance  of  such  stip- 
ulation said  M.  N.  thereupon  caused  to 
be  drawn  a  bond,  of  which  a  copy  is 
hereinafter  set  forth,  which  he  rep- 
resented to  the  plaintiffs  that  he  in- 
tended to  have  executed  by  one  O.  P., 
in  the  body  thereof  named  as  the 
obligor  therein. 

V.  That  on  the  day  limited  by  said 
stipulation  for  the  delivery  of  said 
bond,  said  M.  N.  represented  to  the 
plaintiffs  that  said  O.  P.  was  out  of 
town,  and  that  access  could  not  be  had 
to  him  to  obtain  the  execution  by  him 
of  said  bond,  and  the  said  M.  N.  there- 
upon offered  to  procure*  such  a  bond  to 
be  executed  by  the  defendant  Y.  Z., 
instead  of  by  said  0.  P.,  which  these 
plaintiffs  thereupon  consented  to  re- 
ceive. 

VI.  That  on  or  about  the  


in     eon- 


day     of f     18 f 

sideration  of  the  premises  and  of  the 
stipulation  of  these  plaintiffs  to  stay 
proceedings  as  aforesaid,  the  defendant 
Y.  Z.,  at  the  city  of  New  York,  executed 
and  delivered  to  these  plaintiffs  his 
bond  in  writing,  under  his  hand  and 
seal,  of  which  the  following  is  a  copy: 
(copy  of  the  bond,  with  name  of  O.  P. 
in  the  title,  but  signed  by  Y.  Z.,  the  de- 
fendant). 

VII.  That  the  striking  out  of  the 
name  of  said  O.  P.  from  the  bond  as 
prepared  for  execution,  and  the  inser- 
tion instead  thereof  of  the  name  of  said 
Y.  Z.,  were  accidentally  omitted,  by 
mistake  of  the  parties  to  said  bond,  and 
that  the  name  of  O.  P.  remained  there- 
in contrary  to  their  intention. 

VIII.  That  thereupon  the  plaintiffs 
stayed  proceedings,  as  agreed,  antil  the 
determination  of  the  court  upon  said 
motion. 

IX.  That  thereafter  the  determinur 
tion  of  said  court  was  duly  made,  that 
the  said  motion  be  denied,  and  that 
the  whole  amount  of  said  judgment  was 
still  due  and  owing  to  the  plaintiffs 
from  the  said  M.  N. 

X.  That  on    the   day    of 

,     18 ,     payment     of     the 

amount  due  on  said  judgment  was  duly 
demanded  of  said  M.  N.;  but  no  part 
thereof  has  been  paid,  and  these  is  now 
justly  due  to  these  plaintiffs  from  said 

M.   N.   thereon   the  snm    of    

dollars,  ^iih  interest  from  said  22d  of 
November,  1855,  of  all  which  the  de- 
fendant had  due  notice. 

XI.  That  thereafter,  and  on  or  about 

the day  of  ,  18 , 

said  bond  was  duly  presented  to  said 
Y.  Z.,  and  payment  thereof  demanded; 
but  no  part  thereof  has  been  paid,  and 
there  is  now  due  thereon  from  the  de- 
fendant to  these  plaintiffs  the  sum  of 

.dollars,   with   interest    from, 

etc. 

Wherefore  the  plaintiffs  demand  judg- 
ment that  said  bond  be  reformed  by 
striking  out  therefrom  the  name  of  said 
O.  P.,  and  inserting  in  the  place  there- 
of the  name  of  the  defendant,  Y.  Z., 
as  the  obligor  therein;  and  that  the  said 
defendant  pay  to  the  plaintiffs  the  sum 

of dollars,  with  interest  from, 

etc.     1  Abb.  Forms  27^. 

•N.  Complaint  on  Administration  Bend, 
I.     That    on    the day    of 


,  the  defendants,  together  with 

(the   administrators),  mad^  and  deliv- 
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ercd  to  the  surrogate  of ,  their 

bond  in  writing,  under  their  hands  and 
seals,  and  thereby  bound  themselves  to 
the  people  of  this  state,  in  the  penal 
sum  of dollars,  with  a  condi- 
tion that  if  said  (administrators)  should 
faithfully  execute  the  trust  reposed  in 
them,  as  administrators  of  all  and  sin- 
^lar  the  goods,  chattels,   and  credits 

of  M.  N.,  late  of ,  in  the  state 

of ,  deceased,  and  should  obey 

all  orders  of  the  surrogate  of  the  coun- 
ty of touching  the  administra- 
tion of  the  estate  committed  to  them, 
then  the  obligation  was  to  be  void; 
otherwise  in  full  force. 

II.  That  after  the  execution  of  the 
bond,  and  on  the  same  date,  letters  of 
administration  were  issued  accordingly 
to  said  (administrators),  by  an  order 
duly  made  by  the  surrogate  of,  etc. 

IIL  That  said  administrators  (or  one 
of  them),  converted  to  their  own  use, 
assets  of  the  estate  of  the  intestate, 
which  came  to  their  hands  as  such  ad- 
ministrators, to  the  amount  of 

dollars,  in  violation  of  the  trust  so  re- 
posed in  them. 

IV.  For  a  further  breach.  .That 
after  the  execution  of  the  bond,  and 
after  the  expiration  of  eighteen  months, 
the  said  administrators  were  required  to 
render  an  account  of  their  proceedings 
by  an  order  duly  made  on  the  ■ 

day  of  ,  by  the  surrogate  ot 


not  obeyed  said  order,  and  no  part  of 
said  sum.  has  been  paid. 

VII.  That  said  F.  B.  and  J.  B.  were 
adults,  and  entitled  to  receive  the  same 

(except ,  who  was  a  minor  and 

had  a  guardian,  who  was  entitled  to 
receive  the  same). 

Vin.       That     thereupon,     on     the 

day  of ,  18 ,  the 

surrogate  of  the  county  of r-^ — ,  by 

an  order  then  duly  made,  directed  the 
bond  to  be  prosecuted;  and  according 
to  the  provisions  of  the  statute,  an  ac' 
tion  has 'accrued  to  the  plaintiffs.  1 
Abb.  Forms  281. 

Note. — Special  regard  must  be  had  to 
the  particular  state  statutes,  for  it  is 
sometimes  required  that  the  decree 
must  be  docketed  as  a  judgment  and 
that  execution  be  issued. 

m.    Plea  of  Non  Est  Factum. 
And  the  said  defendant,  by 


the  eounty  of 


■;  and  that  there- 


upon they  did  account  before  such  sur 
rogate,  on,  etc. 

V.  That  such  proceedings  were  had 
upon  sueh  accounting,  that,  the  surrc 
gate  adjudged  and  decreed,  by  an  or- 
der duly  made  on  the day  of 

,  18 ,  that  T.  Z.,  one  of  the 

administrators,  had  in  his  hands,  of 
the  assets  of  the  estate  of  M.   N.,  a 

balanee  of dollars,  and  by  the 

Bame  decree  the  said  surrogate  ordered 
said  Y.  Z.  to  pay  one-third  of  such  bal- 
ance, being  dollars,  to  F.  B., 

the  widow  of  the  intestate,  as  and  for 
her  distributive  share  of  the  estate; 
but  that  said  Y.  Z.  has  not  obeyed  the 
order,  and  no  part  of  said  sum  has  been 
paid. 

VL  For  a  third  breach  the  plaintiff 
alleges,  that  the  surrogate,  at  the  same 
date,  duly  made  another  decree,  by 
which  he  ordered  said  Y.  Z.  to  pay  to 
J.  B.  two-thirds  of  the  balance  so  de- 
creed against  him,  being dol- 
lars, as  and  for  (etc.),  but  that  he  has 


his  attorney,  says  that  the  said  sup- 
posed writing  obligatory  (or  'inden- 
ture," or  "articles  of  agreement," 
according  to  the  subject  of  the  action), 
is  not  his  deed.  And  of  this  he  puts 
himself  upon  the  country.  Steph.  PL 
156. 

IV.    Answers. 

A.  Failure  of  Consideration, 

I.  That  he  gave  said  bond  (with  a 
mt)rtgage  collateral  thereto)  to  said 
(obligee)  solely  in  consideration  of 
the  performance  by  said  (obligee)  of 
the  covenants  and  conditions,  upon 
his  part,  in  an  agreement  then  made 
between  them,  of  which  agreement  a 
copy  is  annexed  as  a  part  of  this  an- 
swer. 

n.  That  this  defendant  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

III.  That  the  said  (obligee,  here 
allege  breach  as  in  an  action  upon  the 
contract).     2  Abb.  Forms  88. 

B.  Answer  That  Bond  Was  on  Cou' 

dition,  and  Defendant  Has  Ful 
filled. 

I.  That  the  bond  mentioned  in  the 
complaint  was,  and  is,  subject  to  a 
condition  thereunder  written,  to  make 
void  the  same  upon  payment  by  the 
defendant    to     the     plaintiff,    on     the 

day  of  ,  of  the  sum 

of  dollars,   with   interest   at 

the  rate  of per  cent,  (or  other 

condition). 

II.  That  the  defendant  on  that  day 
(or  after  that  day,  and  before  the  com- 
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m^ncement  of  this  action)  paid  to  the 
plaintiff  the  said  sum  of dol- 
lars, with  all  interest  due  thereon.  2 
Abb.  Forms  88. 

0.  Answer,  Failure  of  Consideration 

of  Bond  for  Purchase  Money, 

1,  II,  ni  and  rv.  (Allege  convey- 
ance by  the  plaintiff  to  the  defendant, 
with  covenant,  and  breach  thereof,  in 
a  similar  manner  as  in  a  complaint  in 
an  action  for  breach  of  covenant.) 

v.  That  at  the  same  time  when  the 
said  conveyance  was  executed'  by  the 
plaintiff  (and  his  said  wife),  to-wit,  on 

the     said    day    of  ; 

18 — ,  at ,  the  defendant,  simul- 
taneously with  the  execution  of  the 
said  conveyance,  executed  and  deliv- 
ered to  the  plaintiff  the  bond  mentioned 
in  the  complaint,  as  a  security  for  the 
payment  of  the  purchase  money  in  the 
said  conveyance  mentioned,  and  for  no 
other  purpose  or  intent  whatever;  and 
the  same,  respectively,  were  so  then  and 
there  accepted  and  received  by  the  said 
plaintiff  from  the  said  defendant  as 
such  security  as  aforesaid.  2  Abb. 
Forms  89. 


BBEAOH  OF  PBOMISE. 

I.     Declaration   on  PromlBe    of    Mar- 
riage, 238 

n.    Complaint,  239 

A.  Refusal   To  Marry,  239 

B.  Marriage  With  Another,  239 

C.  Married    at     Time     of    Promise, 

239 

in.    Defenses^  239 

A.  Plaintiff  of  Bad  Character,  239 

B.  Denial  of  Promise,  239 

C.  Denial    of    Plaintiff's    Beadiness, 

240 

D.  Denial  of  Breach,  240 

For  other  forms,  see  4  Standabd 
Proc.  549,  550. 

CROSS-BEFERENCE : 
Aerest  in  Civil  Cases: 

Capias,   Promise  of  Marriage. 
I.   Declaration  on  Promiae  of  Marriage. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  being  then  and  there 
sole  and  unmarried,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ant, had  then  and  there  undertaken, 
and  faithfully  promised  the  said  defend- 
ant, to  marry  him,  the  said  defendant, 
when  she,  the  said  plaintiff,  should  be 


thereunto  afterwards  requested,  he,  the 
said  defendant,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  to  marry  her,  the  said  plaintiff, 
when  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested.  And 
the  said  plaintiff  avers,  that  she,  con- 
fiding in  the  said  promise  and  under- 
taking of  the  said  defendant,  hath  al- 
ways from  thence  hitherto  remained  and 
continued,  and  still  is,  sole  and  unmar- 
ried, and  hath  been,  for  and  during 
all  the  time  aforesaid,  and  still  is  ready 
and  willing  to  marry  him,  the  said  de- 
fendant, to-wit,  at,  etc.,  aforesaid.  And 
although  the  said  plaintiff,  after  the 
making  of  the  said  promise  and  under- 
taking of  the  said  defendant,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  requested  the 
said  defendant  to  marry  her,  the  said 
plaintiff;  yet  the  said  defendant,  not 
regarding  his  said  promise  and  under- 
taking, did  not,  nor  would,  at  the  said 
time  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  after- 
wards, marry  her,  the  said  plaintiff,  but 
hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse 
so  to  do. 

(Second  count  for  marrying  another 
woman.)  *  (If  the  defendant  have  mar- 
ried another  woman,  no  request  need 
be  averred,  but  the  count  is  as  the  last 
as  far  as  the  words,  "and  although  he, 
the  said  plaintiff,"  except  in  the  state- 
ment that  the  plaintiff  ''still  is  ready 
to  marry  the  defendant, ' '  and  then  con- 
clude with  the  following  allegation): 
Yet  the  said  defendant,  not  regarding, 
etc.,  after  the  making  of  his  said  prom- 
ise and  undertaking,  to-wit,  on,  etc., 
at,  etCi,  aforesaid,  wrongfully  and  in- 
juriously married  a  certain  other  per- 
son, to-wit,  one  M.  N.,  contrary  to  his 
said  last  mentioned  promise  and  under- 
taking, so  by  him  made  as  aforesaid, 
to-wit,  at,  etc.,  aforesaid. 

(Third  count,  to  marry  in  a  reason- 
able time.)  And  whereas  also  hereto- 
fore, to-wit,  on,  etc.,  aforesaid,  at,  etc., 
aforesaid,  in  consideration  that  the  said 
plaintiff  being  then  and  there  unmar- 
ried, at  the  like  special  instance  and  re- 
quest of  the  said  defendant,  had  then 
and  there  undertaken,  and  faithfully 
promised  the  said  defendant  to  marry 
him,  the  said  defendant,  he,  the  said 
defendant,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  to  marry  her,  the  said  plaintiff, 
in  a  reasonable  time  then  next  fol- 
lowing.   And  the  said  plaintiff  avers, 


See  "How  To  Use  This  Volnme,"  Introdnction,  page  v. 


SnEACH  OF  PROMISE 


239 


that  she,  eonfiding  in  the  said  last  men- 
tioned promise  and  undertaking  of  the 
said  defendant,  hath  always  hitherto 
remained  and  eontinned,  and  still  is, 
sole  and  unmarried,  and  hath  been,  for 
and  during  all  the  time  last  aforesaid, 
and  still  is  ready  and  willing  to  marry 
the  said  defendant,  to- wit,  at,  ete^ 
%foresaid;  and  although  a  reasonable 
^ime  for  the  said  defendant  to  marry 
ner,  the  said  plaintiff,  hath  elapsed  since 
the  making  of  the  last  mentioned  prom- 
ise and  undertaking  of  the  said  defend- 
ant; yet  the  said  defendant,  not  regard- 
ing his  said  last  mentioned  promise 
and  undertaking,  did  not,  nor  would, 
within  sueh  reasonable  time  as  afore- 
said, or  at  any  time  afterwards,  marry 
her,  the  said  plaintiff,  but  hath  hitherto 
wholly  negleeted  and  refused  so  to  do, 
to-wit,  at,  etc.,  aforesaid,  in  the  county 
aforesaid. 

(FQurth  count  to  marry  generally.) 
And  whereas  also  heretofore,  to-wit,  on, 
etc.,  at,  ete.,  aforesaid,  in  consideration 
that  the  said  plaintiff,  being  then  and 
there  sole  and  unmarried,  at  the  like 
special  instance,  etc.,  had  then  and 
there  undertaken,  and  faithfully  prom- 
ised the  said  defendant  to  marry  him, 
the  said  defendant,  he,  the  said  de- 
fendant, undertook,  and  then  and  tpere 
faithfully  promised  the  said  plaintiff, 
to  marry  her,  the  said  plaintiff.  And 
the  said  plaintiff  avers,  that  she,  con- 
fiding in  the  said  last  mentioned  prom- 
ise and  undertaking  of  the  said  defend- 
ant, hath  always  from  thence  hitherto 
remained  and  continued,  and  still  is, 
sole  and  unmarried,  and  hath  been,  for 
and  during  all  the  time  last  aforesaid, 
and  still  is  ready  and  willing  to  marry 
him,  the  said  defendant,  to-wit,  at,  etc., 
aforesaid;  and  although  a  reasonable 
time  for  the  said  defendant  to  marry 
the  said  plaintiff  hath  elapsed,  since 
the  making  of  the  said  last  mentioned 
promise  and  undertaking  of  the  said 
defendant;  and  although  the  said 
plaintiff,  after  the  making  of  the  said 
last  mentioned  promise  and  undertak- 
ing of  the  said  defendant,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  requested  the 
said  defendant  to  mariy  her,  the  said 
plaintiff;  yet  the  said  defendant,  not 
regarding  his  said  last  mentioned  prom- 
ise and  undertaking,  did  not,  nor  would, 
at  the  said  time  wheir  he  was  so  re- 
qnested,  as  last  aforesaid,  or  at  any 
time  before  or  afterwards,  marry  the 
said  plaintiff,  but  on  the  contrary 
theito^  he,  the  aaid  defendant,  at  the 


said  time  when  ho  was  so  requested  as 
last  aforesaid,  wholly  refused  then  or 
ever  to  marry  her,  the  said  plaintiff, 
to-wit,  at,  etc.,  aforesaid.  To  the  dam- 
age, ete.  Burr.  App.  261,  1524;  2  Chit. 
PI.  321. 

n.    Oomplalnta. 

A.  Complaint  for  Refusal  To  Marry, 
I.     That    on    the   day    ol 

,  18 ,  at  in  con- 
sideration that  the  plaintiff,  who  was 
then  unmarried,  would,  at  the  request 
of  the  defendant,  marry  him  on  re- 
quest, the  defendant  promised  to  marry 
the  plaintiff  within  a  reasonable  time 

(or,  on  the day  of ; 

or,  on  request). 

IL  That  the  plaintiff,  confiding  in 
said  promise,  has  always  since  remained, 
and  now  is  ready  and  willing  to  marry 
the  defendant. 

in.  That  the  defendant  refuses  to 
marry  the  plaintiff,  although  a  reason- 
able   time    elapsed    before    this   action 

(or,  although  she,  on  the day 

of  ,  18— — ,  requested  him  so 

to  do),  to  her  damage doUara 

1  Abb.  Forms  369. 

B.  Complaint  on  Marriage  With  An* 

other, 
(I  and  n  as  in  preceding  form.) 
in.     That  the  defendant  afterwards 
married  a  certain  other  person,  to-wit, 
one  M.  N.,  contrary  to  his  said  prom- 
ise to  the  plaintiff.    1  Abb.  Forms  370 

C.  Complaintf  Defendant  Married  at 

Time  of  promise. 
m.  That  at  the  time  of  making 
said  promise  the  defendant  represented 
to  the  plaintiff  that  he  was  unmarried, 
whereas,  in  fact,  he  was  then  married 
to  another  person,  of  which  fact  the 
plaintiff  had  no  notice.  1  Abb.  Forms 
370. 

IIL    Defenaea, 

A.  An9wer    That    Plaintif    Wa$   of 

Bad   Character, 

I.  That  at  the  time  mentioned  as 
the  time  of  said  supposed  promise,  the 
plaintiff  was  unchaste  (or,  habitually 
intemperate)  and  generally  reputed 
among  her  neighbors  so  to  be. 

II.  That  defendant  was  wholly  ig- 
norant thereof  at  that  time. 

m.  That  upon  being  informed 
thereof,  he  refused  to  marry  the 
plaintiff.    2  Abb.  Forms  105. 

B.  Answer,  Denial  of  Promise, 
That  he  never  promised  to  marry  the 

plaintiff.     2  Abb.  Forms   105. 
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C.  Answer,     Denial     of     Plaintif's 

Beadiness. 
That  the  plaintiff  has  not  been  ready 
and   willing    to   marry   the    defendant, 
nor  did  she  ever  offer  to  marry  him, 
as  alleged.     2  Abb.  Forms  105. 

D.  Answer,  Denial  of  Breach, 
That  the  defendant  has  not  refused 

to   marry    the    plaintiff,    but     on     the 

day  of ,  18 ,  and 

ever  since,  has  been  ready  and  willing 
to  marry  her,  which  she  well  knew. 
2  Abb.  Forms  105. 


BBEAOH  OF  THE  PEAOE. 

L     Indictment  for  Using  Profane  and 
Abusive  Language,  240 

XL    Indictment  for  Breach  of  the  Peace 
by  Noise  and  Disturbance,  240 

0 

L  Indictment  for  Usdng  Profane  and 
Abusive  Language. 
"The  Grand  Jury  of  Izard  county, 
etc.,  etc.,  accuse  Robert  Koser  of  the 
crime  of  using  profane  and  abusive 
language^  calculated  to  cause  a  breach 
of  the  peace,  committed  as  follows, 
to- wit:  The  said  Robert  Moser,  on  the 
20th  day  of  September,  1877,  In  the 
county,  etc.,  aforesaid,  unlawfully  and 
violently  did  make  use  of  profane  and 
abusive  language  toward  and  about 
and  in  the  presence  and  hearing  of  one 
W.  T.  Moser,  then  and  there  being,  by 
then  and  there  saying  to  the  said  W.  T. 
Moser,  go  to  hell,  God  damn  you,  which 
language  was  then  and  there  calculated 
to  arouse  to  anger  the  said  W.  T. 
Moser  and  then  and  there  cause  a 
breach  of  peace;  against  the  peace  and 
dignity  of  the  State,"  etc.  State  v, 
Moser,  33  Ark.  140. 

XL    Indictment  for  Breach  of  Peace  by 
Noise  and  Disturbance. 

"That  he,  on  the  24th  of  August, 
1809,  about  the  hour  of  ten  of  the 
tlock  in  the  night  of  the  same  day, 
with  force  and  arms  at  Lurgan  town- 
ship, in  the  county  aforesaid,  the  dwell- 
ing house  of  James  Strain  there  sit- 
uate, unlawfully,  maliciously  and  secret* 
ly  did  break  and  enter,  with  intent  to 
disturb  the  peace  of  the  commonwealth; 
and  so  being  in  the  said  dwelling 
house,  unlawfully,  vehemently,  and 
turbulently  did  make  a  great  noise,  in 
disturbance  of  the  peace  of  the  com- 
monwealth, and  greatly  misbehaved 
himself,  in  the  said  dwelling  house;  and 
Elizabeth  Strain,  the  wife  of  the  said 


James,  greatly  did  frighten  and  alann, 
by  means  of  which  said  fright  and 
alarm  she  the  said  Elizabeth,  being 
then  and  there  pregnant,  did  an  the 
7th  day  of  September,  in  the  year 
aforesaid,  at  the  county  aforesaid  mis- 
carry, and  other  wrongs  to  the  aaid 
Elir^beth  then  and  there  did,  to  the 
evil  example,  etc."  Com.  c.  Taylor, 
5  Binn.   (Pa.)  277. 


L    Indictments,  240 

A.  Attempting  To  Bribe,  240 

B.  Giving  Bribe,  241 

0.    Accepting  Bribe,  241 

D.    Agreement  To  Bribe,  242 

L    Indictments. 

A.    Indictment    for    Attempting     To 
Bribe, 

That  heretofore,  to-wit,  on,  etc.,  at, 
etc.,  W.  P.  and  R.  B.  being  then  and 
there  officers  of  the  customs  of  our 
said  lord  the  king,  did  in  due  man- 
ner take  and  seize  as  forfeited,  cer- 
tain goods  and  merchandises  (to-wit), 
divers,  etc.,  which  said  goods  and  mer- 
chandises might  then  and  there  law- 
fully be  seized  by  the  said  W.  P.  and 
R.  B.  as  such  officers  as  aforesaid,  and 
were  then  and  there  proceeding  to  se- 
cure the  same  as  forfeited  as  aforesaid: 
and  the  said  attorney-general,  etc.,  that 
W.  M.,  late  of,  etc.,  linen  draper,  well 
knowing  the  premises,  but  having  no 
regard  for  the  laws  and  statutes  of  this 
realm,  nor  for  the  penalties  and  for- 
feitures therein  and  thereby  mentioned 
and  provided,  and  unlawfully  devising, 
contriving  and  intending  to  cheat  and 
defraud  our  said  lord  the  king  in  his 
said  revenue  of  the  customs,  afterwards 
and  whilst  the  said  goods  and  mer- 
chandizes remained  in  the  custody  and 
possession  of  the  said  W.  P.  and  B.  B. 
as  such  officers  as  aforesaid  (that  is 
to  say);  on  the  said,  etc.,  at,  etc.,  did 
unlawfully  and  corruptly  oifer  to  the 
said  W.  P.  and  R.  B.  being  then  and 
there  such  officers  of  the  customs  as 
aforesaid,  a  bribe,  recompence,  and  re- 
ward, of  a  sum  of  money  (to-wit)  the 
sum  of,  etc.,  for  them  the  said  W.*P. 
and  R.  B.  unlawfully,  unjustly,  and 
contrary  to  the  duty  of  their  said  sev- 
eral and  respective  offices,  to-wit,  re- 
linquish, and  give  up  the  possession  of 
the  said,  etc.,  so  seized  as  aforesaid,  in 
order  that  the  same  might  not  be  se- 
cured as  forfeited  aa  aforesaid,  where* 
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by  our  said  lord  the  king  might  and 
woald  be  then  and  there  defrauded  in 
his  said  revenue  of  the  eustom»,  in  eon- 
tempt  of„  ete.,  to  the  evil  and  per- 
nieiouB  example  of,  etc.,  and  against 
th^  peace  of,  etc.,  and  also  against 
the  form  of  the  statute  in  such  ease 
made  and  provided.  By  reason  where- 
ofy  and  by  force  of  the  same  statute, 
he  the  said  W.  M.  hath  forfeited  and 
lost  the  sum  of  502  of  lawful,  etc. 

And   the    said   attorney-general,    of, 
ete^  that   heretofore    (to- wit),   on  the 
said,  etc,  in,  etc.,  at,  etc.,  aforesaid, 
in  London   aforesaid,   the   said  W.  P. 
and  B.  B.  being  then  and  there  such 
officers  of  the  customs  of  our  said  lord 
the  king  as  aforesaid,  did  in  due  man- 
ner take  and  seize  as  forfeited,  certain 
other  goods  and  merchandizes  (to- wit), 
divers  other,  etc.,  which  said  last-men- 
tioned, etc,  might  then  and  there  law- 
fully be  seized  by  the  said  W.  P.  and 
BL  B.  as  such  officers  as  aforesaid,  and 
were  then  and  there  proceeding  to  se- 
enre  the  same  as  forfeited  as  aforesaid. 
And  the  said  attorney-general  of,  etc., 
that  the  said  W.  M.  well  knowing  the 
premises,  but  having  no  regard  for  the 
Uws  and  statutes  of  this  realm,  nor  for 
the  penalties   and   forfeitures    therein 
and  thereby  mentioned  and  provided, 
and    unlawfuUy    contriving,    devising, 
and  intending  to  cheat  and  defraud  our 
nid  lord  the  king,  in  his  said  revenue 
of  the  customs,  afterwards  and  whilst 
the  said  last-mentioned  goods  and  mer- 
ehandizes  remaining  in  the  custody  and 
possession  of  the  said  W.  P.  and  R.  B. 
as  such  officers  as  aforesaid    (that  is 
to  say),  on  the  said,  etc.,  in,  etc.,  at, 
etc.,  in  London   aforesaid,   did  unlaw- 
fully and   corruptly  offer  to   the   said 
B.  B.  being  then  and  there  such  officer 
of  the  customs  as  aforesaid,  a  bribe, 
reeompenee,  and  reward,  of  a  iram  ot 
money  (to-wit),  the  sum  of,  etc.,  for  the 
use  of  himself  and  the  said  R.  B.  and 
of  the  said  W.  P.  for  them  then  the. 
said  B.  B.  and  W.  P.  unlawfully,  un- 
justly,  and    contrary   to   the   duty   of 
their  said   several   and   respective   of- 
fices to  quit,  relinquish,   and  give  up 
the  possession    of    the    said   last-men- 
tioned goods  and  merchandizes  so  seized 
as  aforesaid,   in   order  that   the   same 
might  not  be  secured  as  forfeited  as 
aforesaid,   whereby   our   said   lord   the 
king   might    and    would   be    then   and 
there  defrauded  in  his  said  revenue  of 
the  customs,  in  contempt,  etc*    3  Obit 
Ct.  L.  695, 


B.  Indictment   for  CHving   Bribe  at 

Election, 

''State  of  Me.  Knox  ss:  At  the 
supreme  judicial  court,  begun  and  hold- 
en  at  Rockland,  within  and  for  the 
county  of  Knox,  on  the  second  Tuesday 
of  March,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  eighty-one. 

''The  jurors  for  said  state,  upon 
their  oath  present,  that  a  meeting  of 
the.  inhabitants  qualified  to  vote,  of 
ward  one,  in  Rockland,  in  the  county 
of  Knox,  for  the  election  of  one  aider- 
man,  three  common  councilmen,  on  the 
eighth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighty-one,  at  said  Rockland,  was 
then  and  there  duly  holden. 

' '  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
Charles  A.  Jackson,  of  Rockland,  in 
said  county  of  Knox,  did  then  and 
there  at  the  said  election,  unlawfully 
and  wilfully  attempt  to  influence  the 
said  Augustus  Montgomery,  so  being 
a  qualified  voter  in  this  state,  as  afore- 
said, to  give  his,  the  said  Augustus 
Montgomery's  ballot,  in  said  election 
then  and  there  duly  holden,  by  then 
and  there  offering  and  paying  him,  the 
said  Augustus  Montgomery,  the  sum 
of  two  dollars  in  lawful  money,  against 
the  peace  of  said  state. 

"A  true  bill. 
"Robert  Long,  foreman,  pro  tern. 

"J.  O.  Robinson,  county  attorney. 
State  V.  Jackson,  73  Me.  91. 

C.  Indictment   for  Accepting  Bribe, 

"That  the  said  Roger  C.  Guthrie,  in 
the  city  of  Omaha,"  etc.,  "being  thea 
and  there  a  ministerial  officer,  to-wit, 
the  city  marshal  of  the  city  of  Omaha, 
duly  and  legally  appointed,  confirmed, 
qualified,  and  sworn  to  discharge  the 
duties  of  that  office,  it  being  an  office 
of  importance  and  trust  concerning  the 
administration  of  public  justice,  law, 
and  order  within  said  city,  county  and 
state,  contriving  and  intending  the 
powers  and  duties  of  his  said  office  and 
the  trust  and  confidence  thereby  re- 
posed in  him  to  violate,  prosecute  and 
betray,  and  contriving  and  intending 
then  and  there  the  powers  and  duties 
of  his  said  office  to  discharge  and  per- 
form with  partiality  and  favor  and 
contrary  to  law,  and  then  and  there 
with  the  intent  aforesaid  unlawfully, 
knowingly,  corruptly,  and  feloniously 
take,  accept,  and  receive  from  Charles 
Branch   and  others,   whose   names   are 
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to  the  jcTors  unknown,  the  sum  of 
three  hundred  dollars  in  money  of  the 
value  of  three  hundred  dollars,  as  a 
bribe  and  pecuniary  reward,  offered 
and  given  by  the  said  Charles  Branch 
and  others,  and  by  the  said  Boger  G. 
Guthrie  taken,  accepted,  and  received, 
with  the  intent  and  purpose  to  induce 
him  the  said  Boger  G.  G-uthrie,  in  his 
office  aforesaid,  to  permit,  authorize, 
and  allow  certain  gamblers,  tO;wit, 
Chas.  S.  Higgins.  Seth  C.  Baldwin, 
Hiram  B.  Kennedy,  Goodley  Brocker, 
James  Morrison,  William  Spderstron, 
Ghas.  Branch,  and  others  to  tlie  grand 
jurors  unknown,  to  keep,  use,  and  oo« 
cupy  buildings  and  rooms  for  the  pur- 
pose of  and  devoted  to  gambling,  to 
exhibit  gaming  tables,  gaming  estab* 
lishments,  gaming  devices,  and  other 
apparatus  to  win  and  gain  money  and 
to  carry  on,  conduct,  and  prosecute  the 
habit,  practice,  and  profession  of  gam 
bling,  and  in  the  corporate  limits  of 
the  city  of  Omaha,  and  to  induce  and 
influence  him  the  said  Boger  G.  Guthrie, 
then  and  there  and  thereafter  not  to 
arrest  nor  cause  to  be  arrested  the  said 
gamblers,  and  to  keep  and  protect  them 
from  arrest  and  punishment,  and  free, 
clear,  and  exempt  from  municipal  or 
police  molestation,  interference,  or  at* 
tack  while  engaged  in  the  business, 
practice  and  profession  of  gambling  as 
aforesaid,  in  violation  of  law,"  etc 
Guthrie  v.  State,  16  Neb.  667,  21  N.  W. 
456. 

D.    Indieiment     for    Agreement     To 
Bribe. 

That  before  and  at  the  time  of  the 
committing  the  offense  hereinafter  next 
mentioned,  one  W.  W.,  since  deceased^ 
was  an  officer  and  x>er8on  duly  ap- 
pointed and  authorized  by  our  sover- 
eign lord  the  now  king,  to  manage  th« 
duties  on  stamped  vellum,  parchment 
and  paper,  in  a  certain  office,  to- wit,  in 
a  certain  office  relating  to  the  revenue 
of  our  said  lord  the  king,  that  is  to 
say,  as  a  distributor  of  such  stamped 
vellum,  parchment,  and  paper,  in  and 
for  the  county  of  B.,  and  a  receiver 
of  the  revenue  of  our  said  lord  the 
king,  arising  from  his  the  said  W.  W.  's 
distributing  such  stamps  as  aforesaid, 
to-wit,  for  certain  reward  to  him  the 
said  W.  W.  in  that  behalf,  at,  etc.  And 
the  jurors,  etc.,  do  further  present,  that 
heretofore,  to-wit,  on,  etc.,  it  was  cor- 
ruptly, and  against  the  form  of  the 
statute   in   such,   etc.,   agreed  by  and 


between  the  said  W.  W.,  sine^  deeeaaed, 
and  J.  W.,  late  of,  etc.,  yeoman,  as  fol- 
lows,  that   is   to   say,   that    the    said 
W.  W.   should,  for  the   considerations 
hereinafter  next  mentioned,  resign  and 
relinquish  his  said  office  and   employ- 
ment in  favor  of  the  said  J.  W.,  and 
should  cause  and  procure  the  said  W. 
W.  to  be  retained  and  employed  by  the 
said  commissioners,  appointed  and  au- 
thorised by  his  majesty  to  manage  the 
duties  on  stamped  vellum,  for   parch- 
ment and  paper,  in  and  for  the  said 
eounty  of  D.,  and  ks  such  received  as 
aforesaid,  in  lieu  and  stead  of  him  the 
said  W.  W.,  ana  that  the  said  J.  W. 
should,  for  and  in  consideration  of  the 
premises,  permit  and  suffer  the  aaid  W. 
W.  for  and  during  his  natural  life,  not^ 
withstanding  such  his  relinqnish'meiit  of 
such  his  said  office  as  aforesaid,  and 
such  retainer  and  employment   of  the 
said  J.  W.,  in  the  same,  in  lieu  and 
stead  of  the  said  W.  W.  as  aforesaid, 
to  continue  to  exercise  the  same,  and 
to  receive  and  take  to  his  own  proper 
use  and  benefit  all  the  emoluments  and 
reward  which  should  and  might  arise 
therefrom.      And    the   jurors,    ete^   do 
further  present,  that  in  pursuance  of 
the   said  corrupt  and  unlawful   agree- 
ment,  and  on  the  terms,  and  in  pur- 
suance thereof,  afterwards,  to-wit,  on, 
etc.,  aforesaid,  at,  etc.,  aforesaid,  the 
said  W.  W.,  at  the  special,  etc.,  of  the 
said  J.  W.,  did  resign   and  relinquish 
his  said  office  and  employment  in  lavor 
of  the  said  J.  W.,  and  did  then  and 
there  at  the  Uke  special  instance  and 
request  of  the  said  J.  W.,  cause  and 
procure  him  the  said  J.  W.  to  be  duly 
retained   and   employed,   and   the   said 
J.   W.   was  accordingly  duly   retained 
and    employed   by   certain   then    com- 
missioners,   appointed    and    authorized 
by  his  majesty  to  manage  the  duties 
on    stamped    vellum,     parchment     and 
paper,  in  the  said   office  of  such  dis- 
tributor of  such  stamped  vellum,  parch- 
ment  and  paper  as   aforesaid,  in  and 
for  the  said  eounty  of  D.,  and  as  sueh 
receiver  as  aforesaid,  in  lieu  and  stead 
of  him  the  said  W.  W.,  and  that  the 
said   J.   W.,   in-  further   pursuance   of 
the  said  corrupt  and  unlawful  agree- 
ment,   and    in     consideration    of    the 
premises,  afterwards,  and  for  and  dur- 
ing the  natural  life  of  him  the  said 
W.  W.,  to-wit,  from  the  day  and  yeai 
aforesaid,  until  afterwards,  to-wit,  on, 
etc.,   when   the  said   W.  W.   died,   to- 
wit,  at,  etc.,  aforesaid,  did  permit  and 
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suffer  tbe  said  W.  W.,  notwithstanding 
his  said  relinquishment  of  his  said  of- 
fice as  aforesaid,  and  the  said  retainer 
and  employment  of  the  said  J.  W.  in 
the   same,   in    lieu   and    stead    of    the 
said  W.  W.  as  aforesaid,  to   continue 
to  exercise  the   same,   and  to   receive 
and  take  to   his   own  .proper  use  and 
benefit,  and  the  said  W.  W.  did  accord- 
ingly,   during    that    time,    continue    to 
exercise  the  said  office,  and  to  take  to 
his  own  proper  use  and  benefit  all  the 
emoluments  and  reward  which  did  dur- 
ing that  time  arise  therefrom,   to- wit, 
at,  etc.,  aforesaid,  in  contempt,  etc.,  to 
the  evil  and  pernicious  example,  etc., 
and  against   the   form  of  the   stiatute, 
etc.    3  Chit.  Or.  L.  682. 


BXTBQLABT. 

L    Indictment^  243 

A.  With  Intent  To  Steal,  243 

B.  Actual  Stealing,  243 

C.  With  Intent,  €md  Actual  Stealing, 

243 

D.  Breaking  Out,  243 

n.    Infonnation  for  Bnr^^lary,  244 

L    Indlctoiflnt. 
A.    Indictment  far  Burglary  With  In- 
tent To  Steal. 
That  J.  v.,  late  of,  etc.,  and  J.  A., 
late  of,  etc.,  on,  etc.,  about  the  hour 
of  six  in  the  night  of  the  same  day, 
with  force   and   arms,   at,   etc.,   afore- 
said, the  dwelling  house  of  M.  N.,  spin- 
ster, and  A.  N.,  spinster,  there  situate, 
feloniously  and  burglariously  did  break 
and  enter,  with  intent  the  goods  and 
chattels  of  the  said  M.  N.  and  A.  N., 
in  the  said   dwelling   house   then   and 
there  being  found,  then  and  there  felon- 
iously and  burglariously  to  steal,  take 
and  carry  away,  against  the  peace,  etc. 
3  Chit.  Cr.  L.  1118. 

B.  Indictment  for  Burglary  and  Act- 
ual Stealing. 

That  A.  B.,  late  of,  etc.,  on,  etc., 
ahottt  the  hour  of  twelve  in  the  night 
of  the  same  day,  with  force  and  arms, 
at,  etc,  aforesaid,  the  dwelling  house 
of  one  C.  D.  there  situate,  feloniously 
and  burglarioufly  did  break  and  enter, 
with  intent  tho  ^oods  and  chattels  of 
the  said  G.  D.  m  the  said  dwelling 
bouse  then  and  there  being,  then  and 
there  feloniously  and  burglariously  to 
steal,  take  and  carry  away,  and  then  and 
there,  with  force  and  arms,  one  silver 
wateh,  of  the  value  of  forty  shillings, 
of  the  goods  and  chattels  of  the  said 


'  C.  D.  in  the  same  dwelling  house  then 
and  there  being  found,  then  and  there 
feloniously  and  burglariously  did  steal, 
take  and  carry  away  against  the  peace 
of  our  said  lord  the  king,  his  crown 
and  dignity.     3   Chit.   Cr.  L.   1119. 

C.    Indictment  for  Burglary  With  In* 
tent,  and  Actual  Stealing. 

"The  grand  jurors  of  the  state  of 
West  Virginia  in  and  for  the  body  of 
the  county  of  Clay,  and  now  attending 
the  said  court,  upon  their  oaths  pre- 
sent that  Frank  McClung,  alias  Frank 
McAllister,  alias  Frank  McClintock,  on 

the day  of  1890 — , 

about   the   hour  o'clock,   in   the 

night-time  of  that  day,  feloniously  and 
burglariously  did  break  and  enter  into 
the  dwelling  house  of  one  Lewis  Kyer, 
situated  in  said  county,  with  intent 
the  goods  and  chattels  of  him  the  said 
Lewis  Kyer,  in  the  said  dwelling  house 
then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal, 
take  and  carry  away,  and  one 
pair  of  pants  or  pantaloons,  and 
other  goods  and  chattels,  of  the  value 
of  $24.00,  of  the  goods  and  chattels  of 
the  said  Lewis  Kyer,  in  the  said  dwell- 
ing house  in  the  county  aforesaid,  then 
and  there  being  found,  then  and  there 
feloniously  and  burglariously  did  steal, 
take  and  carry  away.  And  the  grand 
jurors  aforesaid,  upon  their  oaths  afoie- 
said,  present  that  the  said  Frank  Mc- 
Clung,   alias    Frank    McAllister,    alias 

Frank  McClintock,  on  the day 

of ,  1890,  in  the  county  afore- 
said, did  feloniously  and  burglariously 
take,  steal,  and  carry  away  the  goods 
and  chattels  belonging  to  one  Lewis 
Kyer  of  the  value  of  $24.00,  and  one 
pair  of  pants  of  the  valu^  of  $5.00,  and 
he  the  said  McCIung,  alias  McAllister, 
alias  McClintock,  did  then  and  there 
break  and  enter  the  dwelling  house  of 
the  said  Lewis  Kyer  in  the  night-time, 
with  intent  to  commit  larceny  and 
burglary,  and  did  then  and  there  felon- 
iously and  burglariously  take,  steal  and 
carry  away  household  gbods  of  the 
value  of  $24.00  against  the  peace  and 
dignity  of  the  state."  State  v.  Mc- 
Clung, 14  Grim.  L.  Mag.  84,  85. 

D.    Indictment  for  Breaking  Out  of  a 
House. 

That  A.  B.,  late  of,  etc.,  on,  etc., 
about  the  hour  of  three  in  the  night 
of  the  same  day,  at,  etc.,  aforesaid, 
being  in  the  dwelling  house  of  C.  D., 
esquire,  there  situate,  one  silk  purse, 
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of  the  valu«  of  sizpenee,  and  forty 
pounds  in  monies  numbered,  of  the 
goods,  chattels  and  monies  of  the  said 
C.  D.,  in  the  said  dwelling  honse  then 
and  there  being,  with  force  and  arms, 
feloniously  did  steal,  take  and  carry 
away;  and  that  the  said  A.  B.  being 
80  as  aforesaid  in  the  said  dwelling 
house,  and  having  committed  the  fel- 
ony aforesaid,  in  manner  and  form 
aforesaid,  he  the  said  A.  B.  afterwards, 
to-wit,  on  the  same  day  and  year  af ore- 
aaid,  about  the  hour  of  three  in  the 
night  of  the  same  day,  with  force  and 
arms,  at,  etc.,  aforesaid,  the  same 
dwelling  house  of  the  said  C.  D.  then 
and  there  feloniously  and  burglariously 
did  break  to  get  out  of  the  same,  and 
then  and  there  feloniously  did  break 
and  get  out  of  the  same,  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.    3  Chit.  Cr.  L.  1120. 

n.    Inf oxmation  for  Bursary. 

"I,  George  P.  Rossman,  district  at- 
torney for  said  county,  hereby  inform 
the  court  that  on  the  16th  day  of  Jan- 
uary, in  the  year  1889,  at  said  county, 
B.  Q.  Martin,  at  the  store  building  ot 
B.  W.  French,  situated  in  the  city  of 
Ashland,  in  said  county,  in  the  night- 
time of  the  same  day,  then  and  there 
unlawfully,  feloniously,  and  burglar- 
iously did  break  and  enter,  with  intent 
then  and  there  the  goods,  chattels,  and 
property  of  said  B.  W.  French,  then 
and  there  in  said  store  building  being 
found,  then  and  there  feloniously  and 
burglariously  to  steal,  take  and  carry 
away,  against  the  peace  and  dignity  ot 
the  state  of  Wisconsin.*'  Martin  17. 
State,  79  Wis.  165,  48  N.  W.  119. 

CALENBARS.— See  Trial. 

CANCELLATION  OF  IN8TBITMBJNTS. 
See  Equity  Jubisdiction  and  Pbo- 
CEDURE;    Rescission   and    Cangblla- 

TION. 


OASIS  (THE  ACTION  OF  TBE8PA8S 

ON  THE). 

For  other  forms,  see  4  Standard 
Proc.  628,  633,  637,  641,  642,  644,  648, 
650-652,  655. 


CROSS-REFERENCES  : 
AoooRD  AND  Satisfaction: 
Plea  of  Accord  and  Satisfaction  in 
Case. 
Animals: 

Declaration    for    Keeping    Dog    Ae- 
enstomed  To  Bite  Mankind; 

8ee  ''How  To  Use  TUa  Volume,"  IntrodncUon,  pa^  ▼, 


Declaration    for   Keeping    Dog    Ae- 
customed  To  Bite  Sheep  and  Other 
Animals. 
Attorneys: 
Declaration    Against    Attorney    te 
Negligence. 
Criminal  Conversation: 

DMaration    for    Criminal    Conversa* 
tion. 
General  Issue  and  General  Denial: 
Plea   of   Not  Guilty    in    Case    and 

Trover; 
Plea   of   Not   Guilty    in    Case    and 
Trover,  Several  Defendants. 
Judgments  and  Degrees,  Enforcement 
OF: 

Fieri  Facias  for  Plaintiff  in  Case; 
Fieri  Facias,  Testatum  in  Case; 
Fieri  Facias  on  Case  as  of  Nonsuit; 
Capias  Ad  Satisfaciendum  in  Case; 
Capias  Ad  Satisfaciendum  on  Judg- 
ment as  in  Case  of  Nensuit. 
Neolioence: 
Declaration  Against  Owner  of  Coaeh 
for  Niegligence  of  Servant  in  Driv- 
ing Against  Chaise; 
Declaration  Against  Bailee  for  Neg- 
ligence ; 
Declaration  Against  Common  Carrier 
for  Losing  Box. 
Parent  £sj>  Child: 
Declaration   for  Debauching  Daugh- 
ter. 
Scire  Facias: 
Scire  Facias  To  Revive  Judgment  in 
Case. 
Ships  and  Shipping: 
Declaration  Against  Owner  of  Steam- 
boat for  Negligence; 
Declaration  Against  Owner   of  Ves- 
sel for  Negligence  in  Navigation. 
Trover  and  Conversion: 
Declaration    in    Case    in    Trover   for 

Goods,  Ete.; 
Declaration   in   Case   in   Trover  for 
Promissory  Note. 
Verdict: 
Postea  for  Defendant  on  a  Plea  of 
Not  Guilty  in  Case. 
WIarranty: 

Declaration   for  False   Warranty  of 
Horse. 

Declaration  Against  Occupier  of  House 
For  Laying  Mttbbieh  in  Street,  Where- 
by Carriage  Was  Overturned. 
A.  B.,  plaintiff  in  this  suit,  by  E.  P., 
his   attorney,  complains  of  C.   D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas   the   said   defendant 
before   and   at   the   time   of   the   com- 
mitting  of   the   grievance   hereinafter 
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next  mentioned,  was  possessed  of  a  cer- 
tain messuage  with  the  appurtenances, 
situate  and  being  in  a  certain   street 

called    ,    in     the     town     (or 

"city")  of ,  in  the  county  of 

aforesaid,  which   said  street, 

at  the  time  of  the  committing  of  such 
giievance,  and  from  thence  hitherto 
hath  been,  and  still  is,  a  common  pub- 
lic street  and  highway,  for  all  persons 
to  go,  return,  pass,  and  repass,  in,  by, 
and  with  coaches,  chariots,  and  other 
carriages,  at  their  free  will  and  pleas- 
ure, to-wit,  at,,  etc.  (the  venue),  yet 
the  said  defendant,  well  knowing  the 
premises,  whilst  he  was  so  possessed 
of  the  said  messuage  with  the  appur- 
tenances, as    aforesaid,   to-wit,   on  the 

day  of ,  in  the  year 

one     thousand     eight      hundred     and 

• (the   day   of   the   injury,   or 

ahout  it),   at   tte   town    (or   *'city'*) 

of ' — ,  ih  the  county  of 

aforesaid,  wrongfully  and  unjustly  put 
and  placed  divers  large  quantities  of 
materials,  dirt  and  rubbish  in  the  said 
street,  near  to  the  said  messuage,  and 
wrongfully  and  injuriously  kept,  and 
eontinued  the  same  therein,  and  during 
the  night-time  of  that  day,  without 
fixing  or  placing,  or  causing  to  be  fixed 
or  placed,  any  light,  or  signal  at  or 
near  such  dirt  or  rubbish,  to  denote  oi 
show  that  the  same  were  so  there  as 
aforesaid;  by  means,  and  in  conse- 
quence of  which  said  negligence  and 
improper  conduct  of  the  said  defendant, 
in  that  respect,  afterwards,  to-wit,  in 

the  night-time    of   the   said    

day  of ,  in  the  year  aforesaid, 

to-wit,  at,  etc.  (the  venue),  aforesaid, 
a  certain  carriage  of  the  said  plaintiff, 
of  great  value,  to-wit,  of  the  value 
of  ■     dollars,  with  the  said  plain- 

tiff therein,  then  and  there  going  and 
passing  in  and  through  the  said  street, 
was  accidentally  driven  upon  and 
against  the  said  dirt  and  rubbish,  and 
was  thereby,  then  and  there,  over- 
turned; by  means  whereof  the  said 
plaintiff  then  and  there  became,  and 
was,  greatly  hurt,  bruised,  cut  and 
wounded,  and  sick,  sore,  lame  and  dis- 
ordered, and  so  remained  and  contin- 
ued, for  a  long  space  of  time,  to-wit^ 
for  the  space  of  (six)  months  thence 
next  following,  during  all  of  which 
tune  he  the  said  plaintiff  thereby  suf- 
fered and  underwent  great  pain, 
and  was  thereby,  then  and  there, 
hindered  and  prevented  from  per- 
forming   and     transacting     his     law- 


ful affairs  and  business,  by  him  dur- 
ing that  time,  to  be  performed  and 
transacted;  and  also,  by  means  of  the 
premises,  he  the  said  plaintiff  was 
thereby  then  and  there  put  to  great 
expense,  costs  and  charges,  in  the  whole 
amounting  to  a  large  sum   of  money, 

to-wit,    the    sum   of .  dollars, 

in  and  about  endeavoring  to  be  cured 
of  the  said  wounds,  sickness,  lameness 
and  disorder,  so  occasioned  as  afore- 
said (and  also,  by  means  of  the  prem- 
ises, he  the  said  plaintiff  hath  been  put 
to  great  expense,  costs  and  charges,  in 
the  whole  amounting  to  a  large  sum  of 
money,    to-wit,    the    sum    of  ■ 

dollars,  in  and  about  the  repairing  of 
the  said,  carriage,  so  damaged  as  afore* 
said),  to-wit,  at,  etc.  (the  venue), 
aforesaid.     To  the  damage,  of  the  said 

plaintiff  df dollars  (enough  to 

cover  the  real  damage),  and  therefore 
he  brings  his  suit,  etc.  Burr.  App.  308, 
8578;  2  Chit.  PI.  598;  Till.  Forms  409. 


CASE  AND  QXTE8TI0N  OEBTIFIED, 
BESEBVED  OB  BEPOBTED. 

I.     Question  of  Jurlsdictloii   Certified, 

245 
TL     Several  Questions  Certified,  246 

For  other  forms,  see  4  Standabo 
Peoc.  707,  712,  714. 

L    Qneetlon  of  Jurisdiction  Certified. 

''The  plaintiff,  considering  itself  ag- 
grieved by  the  rulings  of  said  court  in 
the  said  case,  in  which  final  judgment 
was  rendered  at  the  May  term,  1894, 
to-wit,  on  May  30,  1894,  of  said  cir- 
cuit court  held  at  this  place,  dismissing 
the  said  case  because  the  said  court, 
in  its  opinion,  did  not  have  jurisdiction 
thereof,  and  having  on  the  thirtieth 
day  of  May,  1894,  filed  its  bill  of  ex- 
ceptions, and  having  on  this  day  filed 
its  assignment  of  errors  and  its  peti- 
tion praying  for  a  writ  of  error  to 
said  judgment  and  proceedings  to  the 
Supreme  Court  of  the  (Jnited  States 
upon  the  said  question  of  jurisdiction, 
and  praying  that  said  writ  of  error 
be  allowed  it  to  the  said  Supreme 
Court  of  the  United  States,  and  that 
a  full  transcript  of  the  record  and 
proceedings  in  said  cause,  duly  authen- 
ticated, be  sent  to  said  Supreme  Court. 

Now  on  this  day,  to-wit,  May  30, 
1894,  it  is  ordered  and  considered  by 
this  court  that  said  wnt  of  error  be 
allowed  and  awarded  as  prayed  for, 
*'     In  re  Lehigh  Min.   &  Man. 


•    •    • 
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Co.,  156  U.  S.  322,  15  Sup.  Ct.  375,  39 
L.   ed.   438. 

IL    Several  Questions  Oertifled. 

First.  Whether  the  second  eoant  in 
said  indictment,  in  manner  and  form 
as  therein  stated,  is  in  itself  repugnant. 

Seeond.  Whether  the  6th  section  of 
the  said  Act  of  Congress,  entitled  '^An 
Act  To  Authorize  the  Issue  of  United 
States  Notes,  and  for  the  Redemption 
or  Funding  Thereof,  and  for  Funding 
the  Floating.  Debt  of  the  United 
States,"  approved  Feb.  25,  1862,  is  re- 
pugnant; and  whether  any  person  could, 
under  said  act,  be  legally  convicted  of 
and  punished  for  any  offense  what- 
ever, other  than  that  of  altering,  and 
causing  and  procuring  to  be  altered, 
and  willingly  aiding  and  assisting  in 
altering  a  note,  bond,  coupon,  or  other 
security  issued  under  authority  of  said 
act. 

Third.  Whether  the  4th  paragraph 
or  clause  of  said  6th  section  of  the  act 
aforesaid,  which  is  in  the  words  fol- 
lowing, to-wit:  ''Or  shall  pass,  utter, 
publish  or  sell^  or  attempt  to  pass, 
utter,  publish  or  sell,  or  bring  into  the 
United  States  from  any  foreign  place 
with  intent  to  pass,  utter,  publish  or 
sell,  or  shall  have  or  keep  in  posses- 
sion or  conceal,  with  intent  to  utter, 
publish  or  sell,  any  such  false,  forged, 
counterfeited  or  altered  note,  bond, 
coupon,  or  other  security  with  intent 
to  defraud,  etc.,  is  repugnant. 

Fourth.  Whether  the  defendant 
could,  under  said  4th  paragraph  or 
clause  of  said  section,  be  legally  con- 
victed of  and  punished  for  uttering  or 
passing  a  forged  or '  counterfeit  note, 
purporting  to  be  a  United  States  treas- 
ury note,  issued  under  authority  of 
said  act. 

Fifth.  Whether  the  defendant  could, 
under  said  4th  paragraph  &r  clause  of 
said  6th  section  be  legally  convicted 
of  and  punished  for  any  offense  what- 
ever, other  than  passing,  uttering, 
publishing  or  selling,  etc.,  an  ''alter<^ 
note,  bond,  coupon  or  other  security," 
etc.  United  States  r.  Howell,  11  WalL 
(U.  S.)  432,  20  L.  ed.  195. 

CASE  ON  AFPEAXi. 

I.    Case,  246 

A.  Setting  Out  Evidence,  246 

B.  Indorsement  an,  247 

C.  Containing  Exceptions,  247 

1.  Trial  by  Jury,  247 

2.  Trial  by  Court  or  Beferee,  248 


n.    Aifiendments  Proposed,  248 
nL     Notice  of  Settlement^  249 

IV.  Gertiflcate  of  7adge,  249 

V.  Order  for  Time  To  Prepare,  249 

VL    Transcript  of  Becord  TTbder  Flor- 
ida Bules,  249 

VII.      Caption    of    Transcript^    Texas 
Bules,  251 

vm.    Caption  and  Commencement  of 
Transcript,  Nebraska,  251 

IX.  Certificate  of  Clerk)  California^  251 

X.  Certificate  of  Justice  of  Peace  to 

Becord,  Mississippi,  252 

CBOSS-BEFERENCE : 

Findings  and  Conolusioks: 

Findings  in  an  Action  on  a  PromlB- 
sory  Note; 

bindings  in  an  Action  Upon  an  Inn- 
keeper's Liability; 

Notice  of  Exceptions  to  Conclusions 
of  Court  or  Referee; 

Notice  of  Exceptions  to  Findings  of 
Fact. 

L    Case. 

Case  Setting  Out  Evidence, 

The  issues  in   this  actioq   came 

on  for  trial  before  the  Hon.    M. 

N.,    one    of    the   justices    of   this 

court,  at  a  circuit  court  held   at 

^  in   and   for  the   county 

of  ,  on  the  daj 

of  ,  18 , 


1. 
2. 
3. 

4i. 
5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 


A  jury  was  called  and  sworn, 
and  the  plaintiff  by  his  counsel 
opened  the  case. 

The  plaintiff  then,  to  maintain 
the  issues  upon  his  part,  called 
as  a  witness  J.  K.,  who  testified 
as  follows  (give  direct  examina- 
tion in  full). 

Being  cross-examined,   he   testi 
fied     (give    cross-examination    in 
full). 

On  a  further  direct  examina- 
tion he  testified  (give  re-direct  ex- 
amination in  full). 

The  plaintiff  then  called  as  a 
witness  L.  M.,  who  testified  (give 
the  testimony  of  the  seeond  wit- 
ness, as  above  indicated). 

The  plaintiff  then  read  in  evi- 
dence the  following  writing,  mark- 
ed Exhibit  A  (insert  the  exhibit). 
And  the  plaintiff  then  rested. 

The  defendant,  by  his  counsel, 
then  opened  his  case  to  the  jnxy 

The    defendant   then,   to   main 
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33.  tain   tlie    issues    upon     his    part, 

34.  called  as  a  witness  N.  O.,  who  tes- 

35.  tified    (give  the  testimony  of  de- 

36.  fendants's  witnesses,  as  above  in- 

37.  dieated). 

38.  The  defendant  then  read  in  evi* 

39.  denee     the    deposition    of    P.    Q.y 

40.  taken    eonditionally    before    Hon. 

41.  M.  N.y  justice  at  the  city  of  New 

42.  York,    on    the day     of 

43.. ,  18 — ,  which  was  as  fol- 

44.  lows  (insert  the  deposition). 

45.  '    The  eause  was  then  summed  up 

46.  by    the    respective    eounsel,    and 

47.  submitted  to-  the  jnry  under  the 

48.  eharge  of  the  court. 

49.  The  jury  found  a  verdict  (here 

50.  state  the  verdict).    2  Abb.  Forms 

51.  483. 

Statement  That  Case  Cantaina  AU  the 

Evidence, 

The  foregoing  is  all  the  evidence  re- 
eaived  at  the  trial  of  said  action. 

Note. — ^The  foregoing  should  be  em- 
bodied in  ease  -or  bill  of  exceptions,  or. 
in  some  jurisdictions,  in  the  certificate 
of  the  trial  judge. 

B.  Indorsement  on  Case  or  BiU  of 

Exceptions, 

Take  notice,  that  the  within  it  a 
copy  of  the  case  (br,  exceptions,  or, 
ease  containing  exceptions)  proposed  on 
behalf  of  the  plaintiff  (or  defendsnt) 
herein.    2  Abb.  Forms  484. 

C.  Containing  Exceptions, 

1.    Case  Containing  Exceptions  on 
Trial  by  Jury, 

(Page  1.) 

L  The  issoes  in  said  action  came 

2.  on  for  trial  before  the  Hon.  M.  N., 

3.  one  of  the  justices  of  this  court, 

4.  at  a  circuit  court  (or  special  term 

5.  of  this  court),   on    the  ' 

6.  day  of ,  18 

7»      A  jury   was   called   and   sworn. 

8.  The     plaintiff,     by     his     counsel, 

9.  opened  the  case  to  the  jury. 

10.  The  plaintiff,  then,  to  maintain 

11.  the   issues    upon    his    part,    called 

12.  as  a  witness  J.  K.,  who  testified  : 

13.  (insert  the   teetimony  in   full,   as 

14.  in  I,  A). 

15.  The  plaintiff  then  called  L.  M., 
Id   who   testified    (insert    the     testi- 

17.  mony). 

18.  On    his     cross-examination     the 

19.  witness  testified:    "I  am   not  nn- 

20.  friendly  to  the  plaintiff;"  "I  did 
2L   not  say  at  any  time  that  the  de- 


22.  fendant  should  be  beaten  if  swear- 

23.  ing  could  do  it,  and  that  I  hoped 

24.  to   see   him   a  beggar;   I   did   not 

25.  say  sa  in  presence  of  my  family 
2di  in    my    own    house    on    last    new 

27.  year's  day." 

28.  The  plaintiff  here  rested,  and 
2^.  the  defendant  moved  for  a  non- 
ZO.  suit  on  the  grounds: 

•31.  1.    That  the  plaintiff    was    not 

32.  the  real  party  in  interest. 

33.  2.    That  the  contract  relied  on 

34.  by   the   plaintiff   was   invalid,    as 

35.  not,  being  in   writing,   subscribed 

36.  by  the  party  to  be  charged. 

37.  The  court   denied    the    nonsuit, 

38.  and  the  defendant  excepted. 

39.  The  defendant,  to  maintain  the 

40.  issuer   on    his    part,    then    offered 

41.  himself  as  a  witness,  and  testified 

42.  as  follows:  (insert  his  testimony). 

43.  The    defendant   then   offered   to 

44.  show,   that   on   the   first    day    of 

45.  January  last,  the   witness   L.   M. 

46.  stated   in   his   own   house,   in   the 

47.  presence   of   his  family,   tnat   the 

48.  defendant   was   to   be    beaten    if 

49.  swearing  could  do  it;  and  that  he 

50.  hoped  to  see  the  defendant  a  beg- 

51.  gar. 

52.  The  plaintiff  objected  that  this 

53.  matter  was  merely  collateral;   the 

54.  court  held  the  objection  well  tak 

55.  en,  and  excluded  the  eviden^^e*  to 

56.  which  the  defendant  excepted. 

(Page  2.) 

1.  The  court  charged  the  jury  (state 

2.  the^substanee  of  the  whole  charge, 

3.  indicating  exceptions  taken  to  any 

4.  portions,  as  follows):  that  the  tes- 

5.  timony    of   the    defendant     as     a 

6.  party  to  action  was  liable  to  sus- 

7.  picion  from  his  interest  in  the  re- 

8.  suit;  to  which  the  defendant-  ex- 

9.  cepted. 

10.  The  court  further  charged  that 

11.  if  they  believed  the  statement  of 

12.  the  witness  J.  K.,  the  plaintiff  was 

13.  entitled  to  a  verdict;  to  which  the 

14.  'defendant  excepted. 

15.  The  court  further  charged  that 

16.  the  measure   of  damages  in   case 

17.  the  plaintiff   was   entitled   to   re- 

18.  cover,   was   the   profits   he    might 

19.  have  reasonably    calculated    upon 

20.  receiving,   if   the    defendant    had 

21.  performed  the  alleged  contract;  to 

22.  which  the  defendant  excepted. 

23.  The  jury  found  a  verdict  for  the 

24.  plaintiff    for    .     (Indorse- 

25.  ment  as  I,  B.)    2  Abb.  Forms  486. 
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2.    Cfue  Containing  Exceptions  on 
Trial    by   Court   or   Beferee, 

(Title  of  the  cause.) 

(Page  1.) 

1.  This   action   came   on   for   trial 

2.  before  the  court  at  a  special  term 

3.  (or,  circuit  court) ,  held  in  and  for 

4.  the   county   of  ,    at    the 

5.  court   house   in  (or   be- 

6.  fore  M.  N.^  the  referee  appointed 

7.  hy  this  court  to   hear  and  deter- 

8.  mine  the  same,  at  his  office  at  the 

9.  city  of ),  on  the 

10.  day  of  ,  18 . 

11.  The   plaintiff,    by    his    counsel, 

12.  having   opened   his   case,   read   in 

13.  evidence   the  note    mentioned    in 

14.  the  pleadings,  which  was  marked 

15.  Exhibit  A,  and  is  as  follows:  (in- 

16.  sort  the  exhibit),  and  then  called 

17.  as  a  witness  J.  K.,  who  testified 

18.  (here  insert  the  testimony). 

19.  The  plaintiff  then  rested. 

20.  The  defendant  then  called  as  a 

21.  witness  L.  M.,  who  testified,  "X 

22.  am  the  maker  of  the  note.  Exhibit 

23.  A.    On  the  day  the  same  matured 

24.  I  handed  to  plaintiff  a  new  note." 

25.  The  defendant  then    called    on 

26.  plaintiff  to  produce  this  note,  no- 

27.  tice    to   produce   it    having    been 

28.  given;    the    plaintiff    declined    to 

29.  produce   it. 

30.  -    Q.     State   the  contents  of  this 

31.  new  notef 

32.  This  question  was    objected    to 

33.  by  the  plaintiff  as  immaterial  and 

(Page  2.) 

1.  irrelevant.      The    objection     was 

2.  overruled,   and    the    plaintiff    ez- 

3.  cepted. 

4.  A.    The  new  note  was  made  by 

5.  me  to  the  order  of  the  plaintiff,  was 

6.  dated  on  the  day  of  the  maturity 

7.  of  the  previous  note,  and  was  pay- 

8.  able    ten    days    after    date,    for 

9.    dollars. 

10.  The  witness  further  testified: 

11.  The  plaintiff  agreed  to  withdraw 

12.  the  previous  note  from  the  bank, 

13.  and  wait  for  th-e  money  till  the 

14.  second  note  came  due. 

15.  Being   cross-examined   he    testi- 

16.  fied   (insert  testimony). 

17.  The    court    (or    referee)    made 
IB.  and     filed     the     following     find- 

19.  ings   of   fact   and   conclusions   of 

20.  law: 

Finding  of  Fact, 

21.  1.     The  defendant  indorsed  the 


22.  note  referred  to  in  the  pleadings. 

23.  2.     At   maturity   the   said   note 

24.  was  duly  protested,  and  notice  duly 

25.  given  to  the  defendant. 

26.  3.     The  plaintiff,  by  agreemeBt 

27.  with  the  maker  of  said  note,  ex- 

28.  tended  the  time  for  payment  by 

29.  the  maker,  thirteen  days,  inelnd- 

30.  ing  grace. 

Conclusions  of  Law, 

31.  1.  The  defendant   is    liable    to 

32.  plaintiff  for   the  amount  of   said 

33.  note,   unless   the   plaintiff  by   his 

34.  dealing  with  the  maker  has  dis- 

35.  charged    the    defendant    as    in- 

36.  dorser. 

37.  2.    The  extension  of  time  givoi 

38.  by  the  plaintiff  to  the  maker,  for 

39.  the   payment   of   note,   discharged 

40.  the  defendant  as  indorser. 

41.  To  these  conelasions  the  plaintiff 

42.  excepted. 

43.  Judgment  was  directed  for  the 

44.  defendant,  with  costs.     (Indorse- 

45.  ment  as  I,  B.)    2  Abb.  Forms  487. 
Note, — ^In    some    jurisdictions    it    is 

necessary  to  except  to  findings  of  fael 
specifically. 

n.     Amendments   Proposed   to    Oasa^ 
Etc  . 

Take  notice,  that  the  (plaintiff)  pro- 
poses the  following  amendments  to  the 
case  (or  exceptions,  or,  case  containing 
exceptions)  proposed  on  behalf  of  the 
(defendant) : 

First  amendment.  On  the  first  page, 
seventh  line,  strike  out  the  words,  "1 
never  asked  for  the  money." 

Second  amendment.  On  the  third 
page,  twenty-fourth  line,  after  the  werd 
** Rochester, "  insert  "where  the  de» 
fendant  then  resided." 

Third  amendment.  On  the  fifth  page, 
strike  out  the  tenth,  eleventh,  and 
twelfth  lines,  and  substitute  as  fol- 
lows: 

"The  defendant  offered  to  show  that 
in  a  letter  received  from  plaintiff,  the 
latter  had  extended  the  time  of  per- 
formance; and  that  the  original  letter 
was  lost.  The  plaintiff  objected  that 
no  notice  to  produce  had  been  given. 
The  court  overruled  the  objection,  and 
plaintiff  excepted." 

Fourth  amendment.  On  the  seventh 
page,  at  the  end  of  the  eleventh  line, 
insert:  "I  have  never  seen  him  write." 

Fifth  amendment.  On  the  tenth 
page,  fourteenth  line,  insert,  "defend- 
ant's counsel  asserted  that  the  said 
note  was  entirely    without    eonsidera- 
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tion,  and  plaintiff's  counsel  admitted 
this  fact." 

Sixth  amendment.  On  twelfth  pa^e, 
iLineteenth  line,  strike  out  the  words 
*' Defendant   excepted." 

Seventh  amendment.  On  fifteenth 
page,  sixth  line,  insert  ''plaintiff's  Ex- 

hibit  B." 

Eighth  amendment.  On  fifteenth 
page,  twenty-second  line,  after  the 
words  ''waf  read,"  insert  **hy  consent 
of  parties,"  2  Abb.  Forms  488. 
nL  Notice  of  Settlement  of  Oaee, 
Etc. 

Take  notice,  that  the  proposed  case 
(or  exceptions,  or  case  containing  ex- 
ceptions) in  this  action,  together  with 
the  proposed  amendments,  will  be  pre- 
sented for  settlement  to  the  Hon. 
M.  N.,  the  jndge  (or  referee)  before 
whom  this  cause  was  tried,  at  cham- 
bers (or,  at  his  office  at ),  on 

the day  of  ,  18 , 

at  o'clock.      2    Ab^.    Forms 

490. 

IV.  Certificate  of  Judge  to  Case  on 
AppeaL 

(The  foregoing  ease  contains  all  t}ie 
eTidenee  given  and  received  at  the  trial 
of  said  action.)  And  inasmuch  as  the 
several  matters  so  produced  and  given 
in  evidence  and  objected  to  and  in- 
sisted on  as  aforesaid  do  not  appear 
bj  the  record,  the  undersigned,  the  cir- 
enit  jndge,  before  whom  said  action 
was  tried,  upon  due  notice,  at  the  re- 
quest of  the  said  eouhsel  for  the  said 
defendant  (plaintiff),  has  settled  and 
signed  this  case  to  the  end  that  the 
same  may  be  made  a  part  of  the  rec- 
ord   herein     thjs  '  day     of 

,  19 . 

(Signature    of   judge.) 

Adapted  from  Burr.  App.  48,  §91. 

V.  Order  for  Time  To  Prepare  Case 

or  ExceptionBi  With  Stay. 

(On  reading  and  filing  the  affidavit 
of  J.  K.,  and)  on  motion  of  Q.  B.^ 
plaintiff's  attorney: 

Ordered,   that   the    defendant    have 

from  the  date  of  this  order 

to  make  and  serve  a  case  or  exceptions, 
and  serve  a  notice  of  motion  for  a 
new  trial  herein;  and  that  in  the 
meantime,  and  until  the  settlement  of 
sueh  ease  or  exceptions,  if  served,  and 
nntil  the  hearing  and  determination  of 
sueh  motion,  if  made,  the  entry  of 
judgment  herein  be  stayed.  2  Abb. 
Forms  482. 


VI.  Traaacrixrt  of  Becord  XToder 
Florida  Bulee. 

Transcript  of  record   of  proceedings 

in  the  circuit  court  of county, 

Florida,  in  the  suit  of  A.  B.,  plaintiff, 
vs.  O.  D.,  defendant,  therein  pending. 

On    the   day    of  , 

189 — ,  the  plaintiff  filed  his  praecipe 
for  summons  ad  respondendum  to  de- 
fendant. 

Note. — ^Praecipe  to  be  omitted  unless 
some  assignment  of  error  in  appellate 
court  is  based  thereon. 

On  the  day    of    , 

189 — ,  summons  ad  respondendum  is- 
sued. 

^ot^.^— Summons  to  be  omitted  unless 
some  error  in  appellate  court  is  assigned 
thereon. 

On   the  day   of    , 

189 — f  service  of  summons  was  made 
on  defendant. 

Note, — Endorsements  on  summons  to 
be  omitted  unless  called  in  question  by 
some  assignment  of  error  in  appellate 
court. 

On  the  day  of  ,  • 

189 — ,  defendant  appeared. 

On   the  day  of    , 

189 — ,  plaintiff  filed  his  declaration  in 
the  wofds  and  figures  following: 

(Here  insert  the  declaration  in  full, 
including  cause  of  action,  omitting  en- 
dorsements thereon.) 

On   the  day  of  ■   , 

189 — ,  defendant  filed  the  following 
demurrer  to  the  declaration: 

(Here  insert  demurrer  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  upon  the  ruling  of  the 
court  thereon;  and  if  not,  omit  the 
same.) 

On  the  day  of    , 

189 — ,  the  plaintiff  joined  issue  upon, 
the  demurrer  of  defendant. 

On   the  day   of    , 

189 — f  the  court,  after  due  notice  giv- 
en of  the  hearing,  made  the  following 
ruling  upon  said  demurrer: 

(Here  insert  the  mling  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
ruling  to  be  omitted.) 

On  the  day  of  , 

189 — f  the  plaintiff  by  leave  of  the 
court,  filed  the  following  amended 
declaration: 

(Here  insert  amended  declaration  in 
full,  omitting  endorsements  thereon.) 

On   the  day  of    , 

189 — ,  defendant  filed  the  following 
plea  (or  pleas): 
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(Here  insert  plea  or  pleas  in  folly 
omitting  endorsements  thereon.) 

On  the  day  of    , 

189—,  plaintiff  filed  the  following,  de- 
murrer to  defendant's  plea  (or  pleas): 

(Here  insert  the  demurrer  in  full  if 
any  assignment  of  error  for  the  appel- 
late court  is  based  thereon;  and  if  not, 
the  same  to  be  omitted.) 

On  the  day  of    , 

189 — ,  defendant  joined  issne  upon  the 
plaintiff's  demurrer  to  his  plea  (or 
pleas). 

On  the  day  of    > 

189 — ,  the  eourty  after  due  notice  giv- 
en, made  the  following  ruling  upon 
the  plaintiff's  demurrer  to  defendant's 
plea  (or  pleas): 

(Here  insert  ruling  in  full  if  any  as- 
signment of  error  for  the  appellate 
court  is  based  on  such  ruling;  and  if 
not|  the  same  to  be  omitted.) 

On  the  day  of    f 

189 — ,  defendant,  by  leave  of  the 
court,  filed  the  following  amended 
plea: 

(Here  insert  the  amended  plea  in 
fuU.) 

On  the  day  of    , 

189 — ,  plaintiff  filed  the  following 
replication  to  defendant's  plea  (or 
pleas) : 

(Here  insert  the  replication  in  full, 
omitting  endorsements  thereon.) 

On  the  day  of    , 

189 — ,  the  defendant  filed  the  follow- 
ing demurrer  to  plaintiff's  replication: 

(Here  insert  the  demurrer  in  full  if 
any  assignment  of  error  for  the  ap- 
pellate court  is  based  thereon;  and  if 
not,  the  same  is  to  be  omitted.) 

On  the  day  of  , 

189 — ,  plaintiff  joined  issue  upon  the 
defendant's  demurrer  to  his  replica- 
tion. 

On  the  —' day  of  , 

189 — ,  the  court,  after  due  notice  giv- 
en, made  the  following  ruling  on  such 
demurrer: 

(Here  insert  the  ruling  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
same  to  be  omitted.) 

On  the  day  of    , 

189 — ,  defendant  joined  issue  upon  the 
replication  of  plaintiff. 

Note. — In  making  up  the  transcript, 
iKe  foregoing  forms  should  be  varied 
to  confarm  to  the  pleadings  and  pro- 
ceedings had  thereon  in  each  particular 
ease,  guided  by  the  assignments  of  er- 
ror filed  for  the  appellate  court;  and 


all  pleadings  that  have  been  aban* 
doned  or  eliminated  by  demurrer  or  mo- 
tion, upon  which  no  error  is  assigned 
for  the  appellate  court,  must  be  omitted 
from  the  transcript  of  the  record. 

On   the  day  of    , 

189 — ,  at  a  term  of  said  court,  came 
the  respective  parties  by  their  attor- 
neys and  submitted  said  cause,  on  the 
issues  joined  between  them,  to  a  jury, 
who  were  duly  sworn  according  to  law, 
and  who,  having  heard  the  evidence,  the 
charge  of  the  court  and  argument  of 
counsel,  -returned  the  following  ver- 
dict: 

(Here. insert  verdict  in  full.) 

On  the  day  of    , 

189 — y  the  defendant  by  his  attorney 
made  the  following  motion  in  arrest 
of  judgment:  _ 

(Here  inserT  motion  in  full  if  any 
assignmcint  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  to 
be  omitted.) 

On  the  day  of    , 

189 — ,  the  court  made  the  following 
ruling  on  such  motion: 

(Here  insert  ruling  of  court  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
same  to  be  omitted.) 

On   the  day  of    ^ 

189 — ,  the  following  judgment  upon  the 
verdict  of  the  jury  was  entered  by  the 
court: 

(Here  insert  judgment  in  full.) 

Note.— Here  insert  all  charges  that 
may  have  been  given  to  the  jury  !b 
writing  and  made  a  part  of  the  record 
in  accordance  with  section  1089  B.  S., 
as  amended  by  chapter  4388,  laws  of 
1895,  and  that  have  been  directed  by 
either  plaintiff  or  defendant  in  the 
written  demands  filed  with  the  clerk 
to  be  inserted  in  the  transcript  of  the 
record. 

On   the  day  of    > 

189 — ,  during  the  same  term  (or  on  the 

day  of  ,  189 — ,  after 

the  adjournment  of  said  term,  by  virtue 
of  a  special  order  to  that  effect,  as  the 
case  may  be),  the  defendant  made  up 
and  tendered  his  bill  of  exceptions, 
which,  after  due  notice,  was  settled 
and  signed  by  the  judge;  which  said 
bill  of  exceptions  is  in  the  words  and 
figures  following,   to-wit: 

(Here  insert  bill  of  exception.)  See 
Bills  of  Exceptions. 

On   the  day   of    > 

189 — ,  the  defendant  filed  bis  praecipe 
with  the  clerk  of  the  circuit  court  f<^ 
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eounty,  for  writ  of  error  and 

seire  facias  ad  audiendum  errores^  in 
the  words  and  figures  following: 

(Here  insert  praecipe  for  writ  of 
error  and  seire  facias  ad  audiendum  or- 
rores  in  common  law  actions.) 

On  the  day  of    , 

189 — f  writ  of  error  and  scire  facias 
ad  audiendum  errores  issued. 

On  the  day  of    , 

189—,  the  defendant  filed  his  bond, 
which,  with  the  approval  thereof,  is 
in  the  words  and  figures  following: 

(Here  insert  bond  and  approval.) 

Note, — ^A  complete  assignment  of  er- 
rors filed  with  the  clerk  at  the  time 
of  applying  for  the  transcript  of  the 
reeord  for  the  appellate  court,  together 
with  the  written  demands  of  the  parties 
for  making  up  the  transcript,  shall  be 
inserted  here. 

Certificate  of  Clerk. 

I, ,  clerk  of  the  circuit  court 


in  and    for    the    county    of 

state  of  Florida,  do  hereby  certify  that 

the  foregoing   pages    numbered    from 

one  to  ,   inclusive,   contain  a 

eorrect  transcript  of  the  record  of  the 

judgment   in    the    case    of    , 

plaintiff,  against  ,   defendant, 

and  a  true  and  correct  recital  and 
copy  of  all  such  papers  and  proceed- 
ings in  said  cause,  as  appears  upon  the 
records  and  files  of  my  ofiiee,  that  have 
been  directed  to  be  included  in  said 
transcript  by  the  written  demands  of 
the  said  parties. 

In  testimony   whereof  I  have  here- 
nnto  set  my  hand  and  affixed  the  seal 

of  said   circuit    court,     this    

day  of  ,  18^—. 


Oerk  of  the  eircuit  court  for  the  coun- 
ty of . 

Bales  of  Supreme  Court,  38  Fla.  21. 

VH    Oaptloa     of    Transcript^    Texas 

Blll6& 

The  state  of  Texas,  county  of . 

At  a  term  of  the  district  court,  be- 
gun and  hoi  den  at ,  within  and 

for  the  county  of ,  before  the 

Hon.  ,    and    ending    on    the 


day  of 


-,  A.  B.  189 — y 


the  following  case  came  on  for  trial, 
to-wit: 

A.  B.,  plaintiff,  v.  C.  D.,  defendant. 

Boles  for  District  Court,  2  Tex,  App. 
672. 

Vm.    Caption  and  Oommencement  of 
TraoBcript  on  Appeal,  Nebraska. 

Pleas  before  the  district  court  of  the 


judicial  district  of  Nebraska, 

in  and  for  the  county  of  at 

a  term   thereof   begun   and   holden   in 

the  city  of in  said  county  and 

state,  on  the day  of ; , 

one  thousand  eight  hundred  and  ninety 

Present,  Honorable 

Be   it   remembered,   that   heretofore, 

to-wit,  on  the day  of , 

18 ,  a  petition  was  filed  in  the  office 

of  the  clerk  of  said  court  in  the  words 
and   figures   following,  to-wit: 

And  afterwards,  on  the day 

of  -,  18 ,  there  was  filed  of 

entered  of  record  in  the  office  of  said 

in  words  and 


-,  jndge. 
-,  clerk. 


clerk  a  certain 

figures   following,   to-wit: 

Instructions  for  Transcripts,  46  Neb. 
X. 
IZ.    Certificate  of  Clerk,  Califomiab 

**I,  William  Harney,  County  Clerk 
of  the  City  and  County  of  San  Fran- 
cisco, and  ex-officio  Clerk  of  the  Twelfth 
District  Court  in  and  for  said  city  and 
county,  do  hereby  certify  as  follows, 
viz:  That  judgment  and  dismissal  were 
rendered  and  entered  in  this  action  in 
favor  of  defendants,  together  with  de- 
fendants' costs  and  disbursements  in- 
curred in  said  cause,  amounting  to  the 
sum  of  nineteen  dollars  and  seventy- 
five  cents,  on  the  28th  day  of  July,  A. 
D.  1870.  That  on  the  IDth  day  of  Janu- 
ary, A,  D.  1871,  plaintiffs  filed  a  no- 
tice of  appeal  in  said  cause,  wherein 
they  appealed. to  the  Supreme  Court  of 
thb  State  of  California,  from  the  said 
judgment  therein  made  and  entered  on 
the  28th  day  of  July,  A,  D.  1870,  in 
favor  of  defendants  and  against  plain- 
tiffs, and  from  the  whole  thereof,  and 
that  said  notice  of  appeal  was  served 
upon  the  respondent  on  the  Idth  day 
of  January,  1871,  as  appears  from  the 
indorsement  thereon  in  the  following 
words  and  figures:  'Service  of  within 
made  on  plaintiff  this  19th  day  of 
January,  1871.  Pringle  ft  Pringle,  at- 
torneys for  plaintiff.'  That  an  under- 
taking on  appeal,  in  due  form  of  law, 
w€is  filed  in  said  cause  on  the  19th 
day  of  January,  A.  D.  1871.  That  no 
statement  on  appeal  has  been  filed  in 
said  cause.  That  the  appellants  have 
not  requested  the  Clerk  of  said  Court 
to  make,  or  to  certify  to,  a  correct 
transcript  of  the  record  in  said  cause. 
In  witness  whereof,"  etc.  Gross  v, 
Cassin,  43  Cal.  27. 
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CASE  ON  APPEAL 


X.    Certiflcate  of  Justice  of  the  Pe4ce 

to  BecoTd,  MisslBsippL 
State  of  ,  county: 

**I,  ,  a  justice  of  the  peace 

of  the  said  county,  certify  that  the 
foregoing  is  a  copy  of  the  record  of 
the  proceedings  before  me  in  the  case 
stated  therein,  as  appears  on  my 
docket. 

Given  under  my  hand,  this  

day  of  ,  A.  D. 


m.    Demurrer  to  Declaration  for  Mtt- 
ter  of  FomL 


-,  J.  P. 

Mississippi  Code  (1906),  |84. 


ty 


0EBTAINT7  IN  PLEADINO. 

L    Kotice  of  Motion,  252 
n.     Order,  252 
in.    Demurrer,  252 

I.  Kotice  of  Motion  To  Make  Plead- 
ings More  Definite  and  Certain. 
Please  take  notice  that  upon  (the 
affidavit  herewith  served,  and  upon) 
the  pleadings  in  this  action,  the  under- 
signed will  move  the  court,  at  a  special 

term  thereof  to  be  held  at  , 

on  ^  etc.,  to  require  the  com- 
plaint (or  answer)  herein  to  be  made 
more  definite  and  certain  (state  in  what 
respects,  e.  g.,  thus):  by  stating  at 
what  time  the  agreement  mentioned 
therein  was  made  (or  by  describing 
particularly,  by  metes  and  bounds,  the 
premises  mentioned  therein);  and  for 
such  other  or  further  relief  as  ma^  be 
just  (and  for  the  costs  of  this  motion). 
2  Abb.  Forms  210. 

IL  Order  To  Mako  Pleadings  Mors 
Definite  and  Certain. 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  B. 
for  the  defendant,  after  hearing  8.  T. 
(or  no  one  appearing)  in  opposition: 

Ordered,  that  within  — days 

after  service  of  a  copy  of  this  order 
upon  the  plaintiff's  attorney,  the 
(plaintiff)  serve  upon  the  (defendant's) 
attorney  a  copy  of  the  complaint, 
amended  (here  state  in  what  respect, 
6.  g.,  thus):  in  the  third  and  fourth 
paragraphs,  by  showing  the  time  and 
place  at  which  every  occurrence  there- 
in stated  took  place,  and  pay  to  the 
defendant's  attorney  -^— —  dollars 
costs  of  motion.  And  that  in  default 
of  such  service  and  payment  the  com- 
plaint be   stricken  out,  with  

dollars  costs  of  motion  to  the  defend- 
ant. (And  meanwhile  let  all  further 
proceedings  by  the  plaintiff  be  stayed.) 
2  Abb.  Forms  211. 


And  the  said  defendant,  by ^ 

his  attorney,  says  that  the  declaration 
is  not  sufficient  in  law.  And  the  said 
defendant,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, shows  to  the  court  here  the 
following  causes  of  demurrer  to  the 
said  declaration;  that  is  to  say,  that 
no  day  or  time  is  alleged  in  the  said 
declaration,  at  which  the  said  causes 
of  action,  or  any  of  them,  are  supposed 
to  have  accrued.  And  also  that  the 
said  declaration  is  in  other  respects  un- 
certain, informal  and  insufficient,  etc. 
Steph.  PL  45. 


CERTIFICATE  OF  PROBABLE 
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L   AppUcatloiL 

A.  Affidavit  To  Move  for  Certiorari 

ML  N.,  being  duly  sworn^  says  (here 
Bet  forth  the  facts  showing  the  ground 
of  the  application,  e.  g,,  thus): 

I.  (That  a  writ  of  habeas  eorpus, 
snd  also  a  writ  of  certiorari,  were  is- 
sued on    or   about    the   day 

of >  18 — ,  by  Honorable  J.  J., 

one  of  the  justices  of  the  supreme 
court  of  the  state  of  New  York,  re- 
taroahle  before  him,  directed  respect- 
ively to and f  requir- 
ing them  to  produce  before  said  justice 
the  body  of  M.   K.,  detained  by   him 

the  said -.  with  the  time  and 

cause  of  his  imprisonment,  and  to  cer- 
tify fully  and  at  large  the  records  and 
proceedings  had  and  taken  in  and  about 
5uch  imprisonment.) 

n.  That  returns  were  duly  made  to 
said  writs  by  which  it  appeared  that 
(etc.,  stating  briefly  their  substance); 
and  that  such  returns  were  traversed, 
and  such  proceedings  thereupon  had 
that  said  justice  remanded  said  M.  N. 

m.  That  the  order  and  direction 
of  said  justice  (remanding  said  pris- 
oner, was,  as  deponent  believes,  erro- 
neous, and  said  prisoner  should  have 
been  discharged,  inasmuch  as  (specify- 
ing error),  and  that  his  commitment 
was  wholly  without  jurisdiction  and 
Toid).    2  Abb.  Forms  712. 

B.  Notice  of  Motion  for  Certiorari, 

Take  notice  that  on  an  affidavit  of 
which  the  within  is  a  copy  (or  of 
which  a  copy  is  annexed),  the  under- 
signed  will  move  the  supreme  court 
of  New  York,  at  a  special  term  to  be 

held  at ,  on  the  day 

of ,  18 — y  at  o'clock 


in  the 


-noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  for  the 
allowance  of  a  writ  of  certiorari  (here 
state  the  object,  e.  g.,  thus):  requiring 
you,  the  mayor,  aldermen  and  com- 
monalty of  the  city  of ,  to  certify 

and  return  all  papers,  petitions,  docu- 
ments and  proeeedinga  under  your  con- 
trol, concerning  the  construction  of  a 
suspension  bridge  across  the  — — 
river,  or  ''relating  to  any  assessment 
for  the  construction  of  such  bridge 
npon  which  any  action  has  been  had 
by  you.    2  Abb.  Forms  713. 

C.  Petition  for  Certiorari  in  Aid  of 
Writ  of  Error,  Alleging  Dimi- 
nution of  Becord. 

Tq  th^  honorable   the   judges   of   the 


supreme   court    for    the   county     ot 

• 

The  petition  of  A.  B.,  the  plaintiff 
above  and  defendant  below,  respect- 
fully shows  and  represents  to  the  said 
court: 

That  he  was  indicted  and  convicted 
in  the  court  of  oyer  and  terminer,  of 

the  county  of ,  for  the  murder 

of  one  S.  S.,  and  was  sentenced  by  the 
said   court    to    be     executed    on    the 

day  of y  instant^  in 

the  said  city^ 

That  an  application  was  made  on  his 
behalf  to  Honorable  J.  J.,  one  of  the 
justices  of  the  supreme  court  of  the 
state  of  New  York,  for  the  allowance 
of  a  writ  of  error,  to  review  the  rec- 
ord and  proceedings  of  the  said  court 
of  oyer  and  terminer,  which  were  had 
in  his  case,  also  for  a  stay  of  execu- 
tion under  the  provisions  of  the  stat- 
utes of  the  state  in  such  case  made 
and  provided,  and  that  the  said  judge 
did  stay  the  said  execution,  and  allow 
said  writ  of  error,  and  made  it  return- 
able   to   the    supreme    court     for    the 

county   of  ,  in   the  — 

judicial  district,  on  the  day 

of  ,  instant,  on  which  day  a 

return  was  made  to  the  same  by  H.  V., 
clerk  of  the  said  court  of  oyer  and 
terminer,  and  said  writ  and  return  was 
filed  in  the  office  of  the  clerk  of  said 
supreme  court. 

(And  your  petitioner  represents  that, 
before  said  return  was  made,  his  coun- 
sel served  a  notice  upon  H.  V.,  clerk 
of  the  said  court  of  oyer  and  terminer, 
a  copy  of  which  is  hereunto  annexed, 
marked  A,  and  which  he  prays  may 
be  considered  as  part  of  his  petition, 
in  which  he  requested  and  required 
the  clerk  of  said  court  of  oyer  and 
terminer  to  return,  in  obedience  to  said 
writ  of  error,  and  as  part  of  the  pro- 
ceeding in  the  said  court,  the  docket, 
entries  and  minutes  of  the  said  court, 
so  far  as  they  contained  entries  in  the 
cause  of  your  petitioner,  and  also  the 
reasons  in  arrest  of  judgment,  and  for 
a  new  trial,  and  all  the  affidavits  which 
were  filed  with  the  clerk  of  the  said 
court  of  oyer  and  terminer  during  the 
progress  of  the  proceedings  in  the  said 
court.) 

And  your  petitioner  further  states 
(that  none  oi  the  matters  specified  in 
the  said  notice  have  been  returned  with 
the  said  writ  of  error,  and)  that  there 
is  a  diminution  and  defect  in  the  re- 
turn made  to  the  said  writ  of  error. 
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of  the  following  matters  and  things, 
all  of  which  constitute  a  part  of  the 
record  of  the  said  court  of  oyer  and 
terminer,  in  the  case  of  your  petitioner, 
and  which  he  is  advised  should  be  re- 
turned according  to  law,  and  the  re- 
turn of  which  are  essential  and  nec- 
essary to  enable  this  court  to  correct 
and  redress  the  errors  which  it  is  al- 
leged have  happened  in  the  said  court 
of  oyer  and  terminer,  in  the  trial  and 
proceedings  had  in  the  case  of  your 
petitioner. 

And  your  petitioner  specifies  the 
diminution  in  the  matters  returned  in 
obedience  to  the  requirements  of  the 
said  writ  of  error,  to  be  as  follows 
(designating  each   matter). 

Your  petitioner,  therefore,  asks  that 
a  writ  of  certiorari  may  be  issued  by 
this  court,  directed  to  the  said  clerk 
of  the  said  court  of  oyer  and  terminer, 
requiring  him  to  certify  to  the  said 
supreme  court  the  diminution  in  the 
record  and  proceedings  of  all  the  mat- 
ters specified  and  enumerated  in  this 
petition,  and  that  the  said  clerk  be 
directed  to  return  the  same  to  this 
court,  according  to  the  command  of 
the  writ.  (Verification  in  Usual  form.) 
2  Abb.  Forms  719. 

IL    Bill  for  Writ  of  Certiorari  To  Be- 
moTe  ProoeedingB. 

Humbly  complaining,  showeth  unto 
your  lordship  your  orator  A.  B.,  of 
^ 1  that,  etc.  (stating  the  pro- 
ceedings in  the  lord  mayor's  court). 
And  your  orator  further  showeth  untc 
your  lordship  that  one  E.  F.,  a  ma- 
terial witness  for  your  orator  concern- 
ing the  premises,  did  at  the  commence- 
ment of  the  said  suit  live  and  reside 
and  still  lives  and  resides  at  W.,  out 
of  the  jurisdiction  of  the  said  lord 
mayor  and  his  brethren,  the  aldermen 
of  the  said  city  of  L.,  whereby  your 
orator  has  no  remedy  to  compel  the 
said  E.  F.  to  be  examined  or  to  give 
his  testimony  in  the  said  cause  in  the 
said  city  of  L.  concerning  the  prem- 
ises. In  consideration  whereof  and 
forasmuch  as  for  want  of  jurisdiction 
in  the  said  lord  mayor  and  his  brethren 
the  aldermen  of  the  said  city  of  L. 
over  your  orator's  witnesses  your  ora* 
tor  is  remediless  there.  May  it  please 
your  lordship  therefore  to  grant  unto 
your  orator  a  writ  of  certiorari  to  be 
directed  to  the  said  lord  mayor  of  the 
said  city  of  L.  and  his  bre'thren,  the 
aldermen  of  the  said  city,  thereby  com- 


manding them  to  certify  and  remove 
the  record  of  the  said  bill  or  pUist 
with  the  process  and  all  proceedings 
thereon  into  this  honorable  court;  and 
to  stand  to  observe  and  perform  such 
order  and  decree  therein  as  to  your 
lordship  shall  seem  meet  and  the  cir- 
cumstances of  the  case  may  require. 
And  your  orator  shall  ever  pray,  etc 
Van  Heyth.  Eq,  Dr.  109. 

in.    Writs  of  OortiorarL 

A.  Certiorari  To  Eemove  Cause  From 

Inferior    Coiwt,    Before    Judg- 
ment 
The  people  of  the  state  of  New  York 
to  the  (judges  of  the  court  of  com- 
mon pleas  for   the  city   and  county 
of  New  York),  greeting: 
We  being  willing  for  certain  causes 
to  be  certified  of  a  certain  plaint  in 
our  said  court  before  you,  against  C. 
p.,  at  the  suit  of  A.  B.,  in  a  plea  of 
(trespass  on  the  case),  as  also  of  all 
the   pleadings   and  .proceedings  in  the 
said   plea,    remaining    before   you    be- 
tween  the  parties   aforesaid,   do   com- 
mand you  that  without  delay  you  cer- 
tify  and  distinctly  and  openly  send  to 
our  justices   of  our   supreme  court  of 
judicature,  at,  etc.,  on,  etc.  (the  return), 
the    said   plaint    with   the    said   plead- 
ings, proceedings  and  all  other  things 
touching  the  same,  as  fully  and  amply 
as    the    same    remain    before    you,    by 
whatsoever  names  the  said  parties  may 
be   therein    called   or  known;    so   that 
our  said  court  may  cause  to  be  further 
done   thereupon,   what   of   right   ought 
to  be  done.     And  have  you  then  there 
this  writ.    Witness,  etc.  (teste  and  sig- 
natures as  in  in,  C).    Burr.  App.  515, 

B.  Certiorari     To    Beview    Criminal 

Proceedings, 
The  people  of  the  state  of  New  York, 
to    RichaM   Kelly,   James   R.   Steers 
and  James  H.  Welsh,  esquires,  police 
justices  of  the   city   and  county  of 
New  York;  greeting: 
We  having  been  informed  that  John 
Riley,    of   said    city,    was    lately    in  a 
court  of  special  sessions  of  the  peaces 
held  before  you,  convicted  of  petit  lar- 
ceny,   and    being    willing    for     certain 
causes  to  be  certified  of  said  convic- 
tion, and  of  the  complaint,  proceedings 
and  judgment  against  said  John  Bilev. 
do  command  you  that  the  original  com- 
plaint, the  proceedings,  testimony  and 
judgment,  with  all  things  touching  the 
same,  by  whatsoever  name  the  partj 
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may  be  called  therein,  yon  send  to  the 
justices  of  our  supreme  court  in  and 
for  the  eity  and  county  of  New  York, 
distinctly  and  plainly,  under  your 
hands  and  seals;  and  that  you  cause 
this  writ,  and  the  affidavit  delivered 
to  you  therewith,  and  your  return 
thereto,  to  be  filed  m  the  office  of  our 
supreme  court  of  judicature,  at  the 
city  hall,  in  the  city  of  New  York,  on 
the  first  Monday  of  September,  1863. 

Witness,  Honorable  George  G.  Bar- 
vard,  one  of  the  justices  of  our  supreme 
court,  at  the  city  hall,  in  the  city  of 
New  York,  this  1st  day  of  August, 
1863. 

(Seal.)  H.  W.  Genet,  clerk. 

W.  P.   Howe,  attorney. 

(Indorsed.)  "I  hereby  allpw  the 
within  writ.     1st  August,  1863. 

'George  Gould.'* 

People  V,  Eiley,  5  Park.  Or.  (N.  Y.) 
401. 

C.    Certiorari  To  County  Judges^  on 
Appeal  From  Commissioners  of 
Highways. 
The  people  of  the  state  of  New  York, 
to  A.  F.,  I.  W.  and  N.  H.,  esquires, 
three  of  the  judges  o^  the  court  of 
common    pleas,    of    the    county    of 
(Washington),  greeting: 
W,e  being  willing,  for  certain  causes, 
to  be   certified   of   a   certain   decision 
made  by  yon  on  a  certain  appeal  of 
J.  M.  and  W.  M.,  from  the  determina- 
tion and  decision  of  the  commissioners 
of  highways  of  the  town  of   (Salem), 
in  the  county  of  (Washington)   afore- 
said, in    refusing   to   lay   out   a    road 
in  said  town,  and  also  in  refusing  to) 
discontinue  a  certain  road  in  the  same 
town,  under  and  by  virtue  of  the  pro- 
visions of  the  fourth  article  of  title  I, 
chapter   XVI,    part   I,   of    the   revised 
statutes,    entitled    "Of   highways    and 
bridges:"     Do  command  you  that  the 
said   appeal,   together    with   the   testi- 
mony given,   and  offered   to  be  given 
on  the  hearing  thereof,  with  your  de- 
cision thereon,  with  all  things  touching 
and  concerning  the  same,  by  whatever 
names   the   parties   thereto   are   called, 
before  our  justices  of  our  supreme  court 
of  judicature,  at  the  (city  hall  of  the 
city  of  New  York),  on  the  (first  Mon- 
day of   May)    next,   you   send,    under 
your    seals,    together    with    this    writ; 
that  our  said  court  may  further  there- 
upon  cause   to   be   done   therein   what 
of  right   ought  to  be  done.     Witness, 
Greene  C.   Bronson,   esquire,   our  chief 
justice  of  our  supreme  court  of  judica- 


ture, at  the  (capitol  in  the  city  of 
Albany,  the  seventeenth  day  of  Jan- 
liary),  in  the  year  one  thousand  eight 
hundred  and  forty-six. 

, ,  clerks. 

C.  &  M.,  attorneys. 
Burr.  App.  514,  §1034;  1  Cow.  23. 

D.  Certiorari  To  Beview  Bemoval  of 
Offlcer. 
The  people  of  the  state  of  New  York, 
to  the  board  of  police  of  the  metro- 
politan police  district: 
Whereas,  we  have  understood  that 
lately  before  you,  or  a  majority  of 
you,  composing  at  the  time  a  board  of 
police  of  the  metropolitan  police  dis- 
trict, pursuant  to  an  act  entitled  '^An 
act  to  establish  a  metropolitan  police 
district,  and  to  provide  for  the  govern* 
ment  thereof,"  passed  April  15,  1857. 
such  proceedings  have  been  had  that 
you,  or  a  majority  of  you,  have  irregu- 
larly and  without  authority  or  juris£c- 
tion  in  the  premises,  discharged,  dis* 
missed,  and  removed  from  office  B.  G., 
a  policeman  duly  appointed  and  hold- 
ing office  in  the  16th  patrol  district  or 
precinct,  in  the  city  of  New  York;  and 
whereas,  it  is  alleged  by  said  G.  that 
your  proceedings  have  been  irregular, 
without  authority,  and  in  violation  of 
the  provisions  of  the  act  aforesaid, 
and  expressly  in  violation  of  the  sev- 
enth section  thereof,  and  of  the  6th 
and  7th  rules,  entitled  rules  and  regula- 
tions for  the  government  of  the  board 
of  police,  adopted  and  established  by 
said  board  of  police,  pursuant  to  the 
provisions  of  said  act,  and  in  force 
and  being  at  the  time  of  said  removal 
of  said  B.  G.,  of  which  the  following 
are  copies,  namely ,  (copies  of  rules). 

And  we  being  willing  for  certain 
reasons  that  all  the  proceedings  con- 
cerning said  dismissal,  discharge,  and 
removal  from  office  of  said  B.  G.  before 
you  remaining,  with  all  the  proceed- 
ings thereto  appertaining,  should  be 
certified  and  returned  by  yon,  into  our 
supreme  court,  before  our  justices 
thereof,  at  a  general  term  of  said  court, 

to  be  held  at ,  in  , 

on  the  — ■ — —day  of  next: 

Do  command  you  that  you  certify  and 
return  into  our  said  supreme  court, 
before  our  said  justices  thereof,  at  a 
general  term  of  said  court,  to  be  held 
at  the  place,  and  on  the  day  last  afore- 
said, at  the  opening  of  the  court  on 
that  day,  all*  the  proceedings  concern- 
ing the  said  dismissal,  discharge,  and 
removal  from  office  of  the  said  B.  G., 

V6r,is: 
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hady  and  taken  by,  and  remaining  be* 
fore  you,  so  that  our  said  eourt  may 
further  act  thereon  as  of  right  and 
according  to  law  ought  to  be  done; 
and  have  you  then  there  this  writ. 

Witness,  J.  J.,  Esq.,  chief  justice  of 
onr  said   supreme   court,   at 


in 


-,  l8— . 


the 


day    oi 


By  the  court. 
(Signature  of  clerk.) 
(Signature  of  attorney.) 
2  Abb.  Forms  714. 

E.    Certiorari  on  Allegation  of  Dimi' 
nution. 

The  people  of  the  state  of  New  York, 
to  our  justices  of  the  superior  court 
of  the  city  of  New  York  (the  eourt 
below),  greeting: 

We  being  willing,  for  certain  causes, 
to  be  certified  whether  any  (here  de- 
scribe the  process,  pleading  or  record 
intended  to  be  certified),  be  filed  in 

your  custody  of term,  in  the 

year,  etc.,  do  command  you,  that  hav- 
ing searched  the  rolls,  files  and  other 
remembrances  in  your  custody,  of  the 
aforesaid  term,  you  do  certify,  with- 
out delay,  what  you  shall  find  therein, 
concerning  the  said  (pleading,  etc.),  to 
our  justices  of  our  supreme  court  of 
judicature,  at  the  capitol  in  the  city 
of  Albany,  on,  etc.,  together  with  this 
writ. 

Witness,  etc.  (teste  in  the  usual 
form.)  Burr.  App.  70,  |139;  Yates' 
Forms  618;  Till.  Forms  31. 

IV.    IndOTsementB. 

A.  Indorsement  of  AUowance  of  Writ 

of  Certiorari. 

On  the  application  of  M.  N.,  attor- 
ney for  A.  B.,  and  upon  his  affidavit, 

dated   the  day  of ^ 

18 — ,  I  allow  the  withiji  writ  of  cer- 
tiorari to  issue. 

(Signature  of  judge.) 

2  Abb.  Forms  715. 

B.  Indorsement  of  AUotoanee  of  Writ 

of  Certiorari  in  Aid  of  Writ 
of  Error,  Issued  on  Allegation 
of  Diminution. 

The  foregoing  writ  of  certiorari  is 
allowed  according  to  its  terms,  but 
without  prejudice  to  any  questions,  and 
we  direct  that  the  same  be  sealed  and 
signed  by  the  clerk  of  the  supreme 
eourt. 

(Signature  of  judge.) 

2  Abb.  Forms  722. 


V.    EnorBL 

A.  Assignment  of  Errors. 
Supreme     court,    county    of  ■. 

The  people  on  the  relation  of  A.  B. 

and  C.  D.  against  M.  N. 

At  a  generid  term  of  the  said  court, 

held  at ,  county  of  , 

on  the  — —  day  of ^  18—. 

Present  (naming  the  judges),  eome  the 
said  A.  B.  and  C.  D.,  by  O.  P.,  their 
attorney,  and  say  that  in  the  record 
and  prooeedings  aforesaid,  and  also  io 
giving  the  judgment,  and  granting  the 
discharge  aforesaid,  there  are  manifest 
errors,  m  this,  to-wit,  that  by  the  rec- 
ord aforesaid  no  notice  of  said  order 
to  show  cause  was  ever  published  in 
(etc.,  specifying  in  order  the  various 
errors  relied  on). 

Wherefore  the,  said  A.  B.  and  C.  D. 
pray  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  -and  other  erron 
in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled  and 
altogether  held  for  naught,  and  said 
discharge  in  insolvency  granted,  as 
aforesaid,  be  vacated  and  declared 
void;  and  that  they  may  be  restored 
to  all  things  which  they  have  lost,  by 
occasion  of  said  judgment  and  dia* 
charge. 
(Signature  of  attorney  for  relators.) 

2  Abb.  Forms  717. 

B.  Joinder  in  Error. 

And  hereupon  the  said  M.  N.,  by 
Q.  B.,  his  attorney,  freely  here  in  court 
comes,  and  says  that  there  is  no 
error,  either  in  the  record  and  proceed- 
ings aforesaid,  or  in  giving  the  judg- 
ment or  granting  the  discharge  afore- 
said. And  he  prays  that  the  court 
may  proceed  to  examine,  as  well  the 
record  and  proceedings  aforesaid  as 
the  matters  aforesaid  above  assigned 
for  error;  and  that  the  judgment  and 
discharge  aforesaid,  in  form  aforesaid 
given  and  granted,  may  be  in  all  things 
affirmed. 
(Signature  of  attorney  for  defendant.) 

2  Abb.  Forms  717. 

VL  Betnm  To  Indorsement  of  Allow* 
ance  of  writ  of  Certiorari  in 
Aid  of  Writ  of  Error,  Issued 
on  Allegation  of  I>iminntion. 

Pursuant  to  the  writ  of  certiorari 
hereunto  annexed,  the  undersigned, 
clerk  of  the  court  of  oyer  and  ter- 
miner, hereby  returns  to  the  supreme 

court  of  the  judicial  district 

of  the  state  of  New  York  (here  desig- 
nate the  papers  annexed). 


m 
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Oiven  nnder  my  hand,  and  attested 

by  the  seal  of  the  eourt,  this — 

day  of  ,  18 — . 

(Seal.)  (Signature  of  elerk.) 

2  Abb.  Forms  722. 

vn.    Notice  of  FUixig  Oertlonrl  To 
Bemove  Cause. 

Sir:  Please  to  take  notiee  that  a 
writ  of  certiorari,  issuing  out  of  the 
supreme  court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  tested 

the day  of ,  etc.,  and 

returnable    on    the    day    of 

f  etc.  (inserting  the  teste  and 

return  day),  has  been  allowed  by  (give 
the  officer's  name  and  title),  directed  to 
the  judges  of  the  court  of  common  pleas 

of  the  county  of ;  and  by  which 

said  writ  the  plaint,  and  all  proceedings 
and  pleadings  thereon,  depending  in  the 
said  court  of  common  pleas,  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant, 
in  a  plea  of  (trespass  on  the  ease)  are 
removed  to  the  said  supreme  court; 
and  that  such  writ  of  certiorari  has 
been  duly  filed  this  daj  with  the  clerk 
of  the  said  court  of  common  pleas. 
Dated,  etc. 

Yours,  etc., 
G.  H.,  attorney  for  said  C.  D. 
To  B.  P.,  esq.,  attorney  for  said  A.  B. 

Burr.  App.  536,  §1061;  Yates'  Forms 
755. 

vm    Jndgment  Becord  on  CertioraxL 

Pleas  before  the  justices  of  the  supreme 
court  of  judicature,  etc.  (placita  in 
the  usual  form,  of  the  term  in  which 
the  certiorari  is  returnable).  State 
of  New  York,  ss.: 

The  people  of  the  state  of  New  York 
Bent  to  the  judges  (or  to  J.  L.,  one 
of  the  judges)  of  the  court  of  common 

pleas  of  the   county   of (or 

to  A.  B.,  esquire,  one  of  the  justices 
of  the  peace   in   and   for   the   county 

of J  according  to  the  direction 

of  the  writ),  their  writ   of  certiorari 
elose,  in  these  words,  to- wit: 

The  people  of  the  state  of  New  York, 
to,  etc.  (here  insert  the  writ  of  cer^ 
'  tiorari,  including  the  signatures,  and 
then  proceed  as  follows):  At  which 
day  and  place,  in  the  return  of  the 
said  writ  mentioned,  before  the  just- 
ices aforesaid,  comes  the  said  C.  D. 
(the  party  suing  out  the  writ),  by  G. 
H.,  his  attorney,  and  the  said  judges 
of  the  said  court  of  common  pleas  (or 
the  said  A.  B.,  esquire,  the  justice 
aforesaid),  now  here,  make  (or  makes) 
return  to  the  said  writ  in  the  words 


If 


and  figures  following,  that  is  to  say 
(here  copy  the  return  verbatim). 

Whereupon  all  and  singula^  the  prem- 
ises being  seen,  and  by  the  aforesaid 
justices  of  the  said  supreme  court  now 
liere>  being  fully  understood  and  ma- 
ture deliberation  being  thereupon  had, 
it  seemeth  to  the  said  court  now  here, 
before*  the  said  justices,  that  the  afore- 
said decision  of  the  said  court  of  com- 
mon pleas  is  (or  that  the  order,  adjudi- 
cation and  warrant  of  removal  of  the 
said  J.  L.,  esquire,  judge,  etc.,  are) 
manifestly  erroneous  and  void  in  law 
(or  is  manifestly  good  and  valid  in  the 
law). 

Therefore  it  is  considered  that  the 
decision  (or  order,  adjudication  and 
removal)  aforesaid  (or  whatever  the 
proceedings  may  have  been)  be,  and 
the  same  is  (or  are)  hereby  reversed, 
annulled  and  altogether  held  for 
naught  (or  quashed,  as  the  case  may 
be).  And  it  is  further  considered,  etc. 
(add  such  other  judgment  as  may  have 
been  given),  and  that  the  said  C.  D. 
(the  party  suing  out  the  writ),  recover 
against  the  said  (the  other  party) 
■<  dollars  for  his  costs  and 
charges  by  him  laid  out  and  expended, 
in  and  about  the  prosecution  of  the 
aforesaid  writ  of  certiorari  by  the  court 
now  here  adjudged  to  the  said  C.  D., 
with  his  assent;  and  that  the  said  C. 
D.  have  execution  thereof,  etc.  (If 
the  decision,  order,  etc.,  be  affirmed, 
the  entry  of  judgment  is  as  follows): 
Therefore  it  is  considered  that  the 
said  decision  (or  order,  adjudication, 
or  whatever  the  proceeding  may  have 
been)  be,  and  the  same  hereby  is* (or 
are)  in  all  things  affirmed  (the  said 
writ  of  certiorari  to  the  contrary  there- 
of in  any  wise  notwithstanding).  And 
it  is  further  considered,  etc.  (judgment 
for  costs).  Burr.  App.  526,  S1048a; 
Yates'  Forms  762,  769,  797. 

IX.    Procedendo  (on  Certiorari). 

The  people  of  the  state  of  New  York, 
to  the  judges  of  the  court  of  common 
pleas,   in   and    for    the     county    of 

,  greeting: 

Whereas,  we  being  willing  for  cer- 
tain causes,  to  be  certified  of  a  plaint 
in  OUT  court  before  you,  levied  or  af- 
firmed against  O.  D.,  at  the  suit  of 
A.  B.,  of  a  plea  of .  debt  on  demand 

(or    as    the    action    is),    for 

dollars,  lately  by  our  writ  commanded 
you,  that  you  should  send  the  said 
plaint,    with    all    things    touching    the 

Vol.  EC 
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BamOi  as  fully  and  entirely  as  they 
remained  in  our  court  before  you,  by 
whatsoever  names  the  said  A.  B.  and 
C.  D.  might  be  called  in  the  same, 
before  our  justices  of  our  supreme 
court   of  judicature,  at  the  , 

in  the  city  of ,  on  the  — — 

Monday  of  then  next,  to- 
gether with  that  writ,  that  we'  might 
further  cause  to  be  done  what  of  right 
should  be  fit  to  be  done:  Nevertheless, 
for  certain  causes,  now  specially  mov- 
ing us  in  our  said  supreme  court,  be- 
fore our  aforesaid  justices  thereof,  we 
command  you,  that  in  the  plaint  afore- 
said, in  our  said  court  before  you,  levied 
or  affirmed  against  the  said  G.  D.,  at 
the  suit  of  the  said  A.  B.,  in  the  plea 
aforesaid,  you  proceed  with  what  speed 
you  can,  in  such  manner,  according  to 
the  law  and  custom  of  our  state,  and 
the  usage  of  our  said  eourt  of  common 
pleas,  as  you  shall  see  proper,  our  writ 
of  certiorari  aforesaid,  to  you  there- 
upon before  directed,  to  the  contrary 
thereof,  in  any  wise  notwithstanding. 
Witness,  etc.  (teste  in  .usual  form). 
Burr.  App.  573,  |1123;  Till.  Forms  35. 

OHAKGE  OF  VENX7E. 

I.    Demand  for  Change,  258 

n.     Affldavlts,  258 

A.  For,  and  of  Service  of  Demand, 

258 

B.  Convenience  of  Witnesses,  258 

C.  Impartuil   Trial  Cannot  Be  Had, 

259 

D.  To  Oppose  Change  of  Venue,  259 

lEL-    Notices  of  Motion,  259 

A.  Pursuant  to  Demand,  259 

B.  By  Defendant,  259 

C.  By  Plaintiff,  259 

IV.    Orders^  259 

A.  To  Show  Cause,  With  Stay,  259 

B.  Bevoking  Stay,  260 
G.     Granting  Change,  260 

D.  Denying  Change,  260 

For  other  forms,  see  4  Standard 
Peoc.  987;  5  Standard  Proc.  28. 

L    Demand  for  Change. 

I  hereby  demand  that  the  place  of 
trial  of  this  cause  be  changed  to  the 
proper    county,    viz.,     the    county     of 

(designating     it).       2    Abb. 

Forms  243. 

n.    Affidavits. 
A.    Affidavit    for   Change   of    Venue, 

and  Service  of  DcTnand. 
Y.   Z.,   the   defendant   above   named 


(or    attorney    for    defendants    above 
named),  being  duly  sworn,  says: 

L  That  the  summons  and  complaint 
in  this  action  were  served  on  this  de- 
fendant    on     the day     of 


day   of 


-,   18^;   that  on  the 


>    18 — ,*    and     before 


answering,  this  deponent  caused  the  an- 
nexed demand  in  writing  to  be  served 
on  the  attorneys  for  the  plaintiffs,  and 
that  the  plaintiffs'  attorneys  have  not 
consented  to  change  the  place  of  triaL 
IL  Deponent  further  says  (here 
state  the  ground  for  requiring  the 
change,  e.  g.),  that  all  the  parties  to 
this  action   reside  in   the    county    of 

IIL  Deponent  further  says  that  de- 
ponent has  fully  and  fairly  stated  the 
case  to  Q.  B.,  his  counsel,  who  resides 

street,  in 

-,  and  that  he  has 


in 


at  No. 

the  city  of 

a  good  and  substantial  defense  on  the 

merits  to  the  action,  as  he  is  advised 

by  his  said  counsel,  and  verily  believes 

to  be  true.    2  Abb.  Forms  244. 

B.  Affidavit  for  Change  of  Ventte  on 
Account  of  Convenience  of  Wi^ 
nesses. 

T.  Z.,  the  defendant  above  named, 
being  duly  sworn,  says: 

I.  That  the  summons  and  complaint 
in  this  action  were  served  on  this  de- 
fendant    on     the     day     of 

,    18—;    and   that    issue     was 

joined  herein  by  the  service  of  this 
defendant's  answer  (or  by  the  service 
of  the  plaintiff's  reply),  on  the 
day  of ,   18 — , 

II.  That  (insert  oath  to  merits  as 
in  II,  A,  to  the  *).  That  this  defendant 
has  fully  and  fairly  stated  to  his  said 
counsel  the  facts  which  he  expects  to 
prove  by  each  and  every  of  the  follow- 
ing witnesses,  viz.,  E.  F.,  G.  H.  and 
J.  E.;  that  each  and  every  one  of 
them  are  material  and  necessary  wit- 
nesses  for  his  defense  on  the  trial  of 
this  cause,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes;  and 
that  without  the  testimony  of  each  and 
every  one  of  the  said  witnesses  this 
defendant  cannot  safely  proceed  to  the 
trial  of  this  cause,  as  he  is  also  advised 
by  his  said  counsel,  and  verily  believes; 
and  that  each  and  every  one  of  said 
witnesses    reside    in    the  '  county    of 

,   viz.,   E.  F.   in   the   town   of 

,  G.  H.  in  the  town  of  -^— — 

and  J.  K.  in  the  town  of  ,  is 

said  county. 
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m.  That  the  facts  which  he  expects 
to  prove  by  said  witnesses  are  as  fol- 
lows: By  E.  F.  the  fact  that  the  note 
mentioned  in  the  complaint  was  made 
hy  this  defendant  without  considera- 
tion, and  for  the  accommodation  of  the 
payee  therein  named,  and  that  that 
fact  was  known  to  the  plaintiff  at  the 
time  he  received  said  note.  By  Q.  H. 
that  the  plaintiff  discounted  said  note 
at  a  usurious  rate  of  interest,  as  alleged 
in  the  answer  herein.  (And  so  on.) 
2  Abb.  Forms  248. 

C.  Afidamt    far    Change   of    Venue 

Because  Impartial  Trial  Cannot 
Be  Had  in  County, 

(As  in  n,  B,  to  the  *.) 

HL  That  the  action  is  brought  to 
recover  (here  state  the  nature  of  the 
cause  of  action,  e.  g.)  damages  for  an 
alleged  libel  upon  the  plaintiff,  pub- 
lished in  the ,  and  at , 

in  the  county  of  M.,  and  which  the 
defendant  is  charged  with  being  the 
author  of. 

lY.  That  an  impartial  trial  cannot 
be  had  in  the  county  of  M.,  the  county 
designated  in  the  complaint  as  the 
place  of  trial  of  this  action,  as  this 
deponent  verily  believes,  the  grounds 
of  which  belief  are  as  follows  (setting 
forth  the  circumstances).  2  Abb. 
Forms  247. 

D.  Affidavit  hy  Plaintif  To  Oppoee 

Change  of  Venue. 

A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

I.  That  he  has  fully  and  fairly 
stated  to  H.    N.,  his  counsel   in  this 

cause,  who  resides  at ,  in  the 

county  of ,  the  facts  which  he 

expects  to  prove  by  each  and  every 
one   of   the    following   witnesses,    viz., 

C.  D.,  of  the  town  of ,  E.  F., 

of  the  town  of———,  G.  H.,  of  the 

town  of  ;  all  of  whom  reside 

-;   and  that 


in  said  county  of 

they  are,  each  and  every  one  of  them, 
material  and  necessary  witnesses  for 
this  plaintiff  on  the  trial  of  this  cause, 
as  he  is  advised  by  his  said  counsel, 
and  verily  believes;  and  that  without 
the  testimony  of  each  and  every  one 
of  said  witnesses,  this  plaintiff  cannot 
safely  proceed  to  the  trial  of  this  cause, 
as  he  is  also  advised  by  his  said  coun- 
sel, and  verily  believes. 

n.  That  the  facts  which  this  plain- 
tiff expects  to  prove  by  said  witnesses 
are  as  follows  (state  in  detail  the 
facts   and    circumstances     which     the 


plaintiff  expects  to  prove  by  each  wit- 
ness, naming  him,  and  showing  their 
materiality,  as  in  II,  B).  2  Abb^ 
Forms  250. 

IIL    Notices  of  Motion. 

A.  Notice    of    Motion    To    Change 

Venue  Pursuant  To  Demand, 
Please  take  notice  that  on  an  affi- 
davit of  which  a  copy  is  herewith 
served  on  you,  and  upon  the  complaint 
in  this  action,  and  the  demand  to 
change  the  place  of  trial  heretofore 
served  on  you,  the  undersigned  will 
move  the  court,  at  a  special  term  to 

be  held  at  ,  on  the  — 

day   of   ,    18 — ,    at    

o'clock,  that  the  place  of  trial  in  this 
action  be  changed  from  the  county  of 

to  the  proper  county,  viz.,  the 

county   of (designating   it). 

2  Abb.  Forms  246. 

B.  Notice  of  Motion   hy  Defendant 

To  Change  Venue, 
9ir:  Please  to  take  notice  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  cily  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  for  an  order,*  changing  the  venue 
in  this  cause  from  the  county  of  (West- 
chester) to  the  county  of  (Sullivan), 
or  for  such  other  or  further  order  as 
the  court  may  deem  proper  to  gra9t 
Burr.  App.  208,  §409. 

C.  Notice  of  Motion  hy  Plaintiff  To 

Change  Venue, 
(As  in  III,  B,  to  the  *,  and  then  as 
follows):    that    the    plaintiff     in     this 
cause  may  be  allowed  to  amend  his  dec- 
laration by  changing  the  venue  from 

the  county  of  to  the  coun^ 

of .    Burr.  App.  209,  §410. 

IV.    Orders. 

A.  Order  To  Show  Cause,  With  Stay 
of  Proceedings, 

On  the  foregoing  affidavit,  and  on 
the  pleadings,  and  demand  therein 
mentioned,  let  the  plaintiff  show  cause 

at  a  special  term  to  be  held  at 

on  the  day   of  ,  at 


o'clock  in  the 


-noon, 


or  as  soon  thereafter  as  counsel  can  be 
heard,  why  the  place  of  trial  of  this 
action  should  not  be  changed  from  the 

county  of to  the   county   of 

;     and     why     the     defendant 

should  not  have  the  costs  of  this  mo- 
tion, and  such  other  relief  as  may  be 
just.     And  until  the  determination  of 
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this  motion,  let  all  proceedings  on  tne 
part  of  the  plaintiff  be  stayed,  and 
particularly  the  entry  of  judgment,  and 
(stating  any  other  proceedings  desired 
to  be  stayed).    2  Abb.  Forms  245. 

B.  Order  Eevohing  Stay  of  Proceedf 

inga. 
The  plaintiff  in  the  above  cause  hav- 
ing presented  and  filed  with  me  an 
affidavit  showing  such  facts  as  will 
entitle  him  to  retain  the  venue  in 
cause;  I  hereby  revoke  the  order  to 
stay  proceedings  granted  by  me  on  the 
(insert  the  date  of  the  order).  2  Abb. 
Forms  251. 

C.  Order  Granting  Change  of  Venue, 
On   reading  and  filing  the  affidavits 

in  this  cause,  and  on  motion  of  Mr. 
H.y  of  counsel  for  th«  defendant,  after 
hearing  counsel  in  opposition  thereto 
(or  no  one  appearing  to  oppose),  or- 
dered, that  the  venue  in  this  cause  be, 
and  the  same  hereby  is  changed  from 
the  county  of  (Wiestchester)  to  the 
county  of  (Sullivan).  Burr.  App.  467, 
i913. 

D.  Order  Denying  Motion  To  Change 

Venue. 

A  motion  having  been  made  on  the 
part  of  the  defendant,  to  change  the 
venue  in  this  cause,  and  after  hearing 
counsel  for  the  respective  parties,  or- 
dered, that  the  motion  be  denied,  that 
the    motion     (with  '         dollars 

costs).     Burr.   App.  458,   §914. 

Note, — Reference  to  the  statute  is 
essential  in  the  preparation  of  the  affi- 
davit, these  forms  being  in  no  sense 
intended  to  cover  anything  but  the  gen- 
eral outline. 


CHATTEL  MOBTaAaE& 

CROSS-BEFERENCfBS : 
Payment: 

Answer,   That   Plaintiff  Took   Mort- 
gaged  Property. 
Sheriffs  and  Constables: 
Complaint  by  Mortgagee  of  Chattels 
Against     Sheriff     for     Selling     on 
Execution  Against  Third  Person. 
Specific  Pebfobmance: 

Complaint  by  Creditor  for  Perform- 
ance of  Agreement  To  Give  a  Chat- 
tel Mortgage. 

Petition    (Complaint)    for  Fareohsure, 

*  *  Plaintiff  states  that  on  the  — — — 
day  of  August,  1892,  defendants  were 
justly  indebted  to  plaintiff  in  the  sum 
of  $6,000,  being  the  amount  of  pur- 
chase price  of  the  northeast  quarter  of 


section  30  and  the  northwest  qtiartet 
of  section  29,  in  township  40,  range 
number  4,  in  Jefferson  county  and 
state  of  Missouri,  which  said  real 
estate  was  by  the  plaintiff  conveyed 
to  one  Owens,  of  Lyon  county,  state 
of  Kansas,  at  the  instance  and  re- 
quest of  the  defendants,  and  for  their 
use  and  benefit;  and  said  defendants 
then  and  there  agreed  to  pay  said  sum 
of  money  on  or  before  the  first  day 
of  May,  1893,  and  secured  the  plaintiff 
by  executing  and  delivering  to  plain- 
tiff a  chattel  mortgage  on  certain 
standard  bred  horses,  mares  and  colts, 
by  them  purchased  from  said  Owens, 
and  by  them  received  from  said  Owens 
in   exchange   for   said   land;   and    that 

afterwards,    on    the   day     of 

August,  1892,  the  defendants,  in  pur- 
suance of  said  agreement  to  secure  said 
indebtedness,  executed  and  delivered 
to  plaintiff  their  certain  contract,  here- 
with filed,  by  which  they  acknowledged 
this  indebtedness  to  plaintiff  in  said 
sum  of  $6,000,  .and  agreed  to  pay  the 
same  on  or  before  May  1,  1893,  by 
which  they  agreed  that  plaintiff  should 
have  a  lien  on  all  of  the  personal  prop- 
erty, consisting  of  standard  bred  horses, 
mares  and  colts,  so  received  by  them 
from  said  Owens,  to  secure  the  pay- 
ment of  the  said  sum  of  $6,000,  to- 
gether with  interest  thereon,  by  which 
said  writing  and  lien  was  created  in 
favor  of  plaintiff  on  said  stock  of 
horses  to  secure  said  sum,  which  said 
stock  of  horses  are  now  on  the  farm 
of  E.  Siple,  in  Vernon  county,  Mis- 
souri, and  specifically  described  as  fol- 
lows, to- wit:  ♦     ♦     • 

Plaintiff  alleges  and  charges  that  the 
said  sum  of  $6,000  became  due  and  pay- 
able, together  with  six  per  cent,  inter- 
est thereon  from  the  day  of 

August,  1892,  on  the  first  day  of  May, 
1^93.  The  defendants  have  each  of 
them  failed  and  refused,  and  still  fail 
and  refuse,  to  pay  said  sum  of  money 
or  any  part  thereof,  and  the  same,  to- 
gether with  the  interest  thereon,  re- 
mains due  and  unpaid. 

''Wherefore  plaintiff  prays  that  plain- 
tiff have  and  recover  of  and  from  the 
defendants  the  said  sum  of  $6,000,  to- 
gether with  six  per  cent,  interest  from 

the day  of  August,  1892;  and 

that  plaintiff's  said  lien  on  above  de- 
scribed personal  property  be  enforced, 
and  that  the  said  judgment  be  decreed 
and  declared  by  the  eourt  to  be  a  lien 
on  all  of  said  property,  and  defendants' 
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eqoitj  of  redemption  in  and  to  all  said 
property  be  foreclosed,  and  that  the 
same  be  ordered  sold  and  the  proceeds 
thereof  be  applied  in  satisfaction  of 
plaintiff's  debt  and  the  costs  herein, 
and  for  all  other  and  further  relief, 
and  for  costs."  Bobinson  v.  Siple,  129 
Mo.  208,  31  S.  W.  788. 


CHOICE  AND  ELECTION  OF 
BEMEDIES. 

L    AffidATit   To  Put  CompUinazit  to 
Election,  261 

n.    Notice  of  Motion  That  Complain- 
ant Elect»  261 

DX     Order    That    Complainant    Elect 
Between  Law  and  Equity,  261 

IV.    Order  To  Elect  Between  Several 
Actions^  261 

t    AAdayit   To  Pat  Complainant  to 
Hia  Election. 

C.  D.,  the  defendant  in  this  canso, 
being  duly  sworn,  deposetb  and  saith, 
that  the  complainant  is  prosecuting 
tuis  deponent  both  at  law  and  in  this 
court,  in  the  above  entitled  cause,  for 
the  same  matter  and  cause  of  action; 
whereby  this  deponent  is  doubly  vexed. 
And  this  deponent  further  saith,  that 
he  caused   his  answer   in  this   suit  to 

be  filed   and   served   on   the  

clay  of  last.     2  Barb.  Ch.  Pr. 

434. 

Note. — 5  Standard  Proc.  119. 

IL    Notice  of  MotiOQ  for  Order  That 
Complainant  Elect. 

Sir:  Take  notice,  that  I  intend  to 
move    this     honorable    court     on    the 

day  of  next  at  ten 

o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at 
the  eapitol  in  the  city  of  Albany,  for 
an  order  that  the  complainant  in  this 
cause  may  elect  whether  he  will  pro- 
ceed in  this  court,  in  the  above  en- 
titled suit,  or  in  the  suit  commenced 
against  the  defendant  in  the  supreme 
eoort;  and  that  if  he  shall  elect  to  pro- 
ceed in  this  court,  then  that  his  pro- 
ceedings in.  the  said  stiit  in  the  supreme 
court  may  be  stayed  by  injunction;  but 
that  in  default  of  such  election,  with- 
in the  time  limited  by  the  court,  or 
if  the  complainant  shall  elect  to  pro- 
ceed at  law,  then  that  the  bill  in  this 
cause  stand  dismissed  with  costs.  And 
for  such  other  order  or  relief  as  the 
court  may  think  proper  to  grant; 
which  motion  will  be  founded  on  the 


affidavits,  copies  whereof  are  hereto  an- 
nexed, and  on  the  pleadings  in  the 
causes  above  mentioned  respectively.  2 
Barb.  Ch.   Pr.  434. 

m.  Order  That  Complainant  Elect 
Between  Law  and  Equity. 

On  reading  and  filing  affidavits,  ete. 
(and  due  proof  of  service  of  notice  of 
this  motion)  and  on  motion  of  W.  N., 
solicitor  for  the  defendant  0.  D.,  and 
on  hearing  Mr.  J.  £.,  solicitor  for  the 
complainant,  in  opposition  thereto,  it 
is  ordered  that  the  complainant  in  this 
cause  do  within  eight  days  from  the 
date  of  this  order,  elect  whether  he 
win  proceed  in  the  present  suit  in  this 
court,  or  in  the  suit  commenced  against 
the  defendant  in  the  supreme  court; 
and  that  if  he  shall  elect  to  proceed 
in  this  court,  then  that  his  proceedings 
in  the  said  suit  in  the  supreme  court 
may  be  stayed  by  injunction;  but  that 
in  default  of  such  election,  within  the 
time  limited  by  the  court,  or  if  the 
complainant  shall  elect  to  proceed  at 
law,  then  that  the  bill  in  this  cause, 
stand  dismissed  with  costs.  2  Barb. 
Ch.  Pr.  435. 

IV.  Order  To  Elect  Between  Several 
Actiona. 

Upon  reading  and  filing  the  affi- 
davit of  M.  K.  that  the  plaintiff  is 
suing  the  defendant  in  another  action 
in  the  court,  and  in  this  ac- 
tion, for  one  and  the  same  matter,  and 
on  motion  of  said  M.  N.,  of  counsel 
for  defendant,  and  after  hearing  0.  P., 
of  counsel  for  plaintiff: 

Ordered,  that  the  plaintiff  do,  with- 
in    days  after  service  of  this 

order  on  his  attorney,  make  his  elec- 
tion in  which  action  he  will  proceed, 
and  notify  the  same  in  writing  to  the 
defendant;  and  if  he  shall  elect  to 
proceed  in  this  action,  then  his  pro- 
ceedings in  said  other  action  are 
stayed  by  injunction;  but  if  he  shall 
elect  to  proceed  in  said  other  action, 
or  in  default  of  such  election  within 
the  time  aforesaid,  then  this  action 
is  from  thenceforth  to  stand  absolutely 
dismissed  out  of  this  court,  with  costs. 
2  Abb.  Forms  504. 
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I.    Complaint,  261 
n.    Indictment,  262 

L    Complaint  for  Befnalng  Accommo- 
dation to  Colored  Person. 

That   the    defendants   are    the    pro- 
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prietors  of  a  certain  inn  (to-wit,  a  res- 
taurant),   in    the    city    of , 

county    of    ,     and     state     of 

;  that  on  the 


day  of 

month,  18 — ,  the  plaintiff,  a 
colored  person,  and  a  citizen  of  the 
United  States,  waa  refused  food  and 
refreshments  there  by  orders  of  the 
defendants  on  account  of  his  race  and 
color,  etc.  Lewis  v.  Hitchcock,  10  Fed.  4. 
Note, — ^Adapted  to  meet  the  objec- 
tions raised  m  said  cause.  Held  that 
the  words  in  parentheses  did  not  make 
the  complaint  insufficient. 

n.    Indictment  for  Befiuring  Aocommo- 
dationa  Under  Stato  Law. 
''Be    it    remembered    that    B.    D 
Stearns,   county   attorney   in   and   for 
Lancaster  county,  and  in  the  2d  judi- 
cial district  of  the  state  of  Nebraska, 
comes  here  in  person  into  court  at  this, 
the  May  term,  A.  D.  1888,  thereof,  and 
for   the  state   of   Nebraska  gives  the 
court   to  understand  and  be  informed 
that   George   Messenger,    late    of    the 
county   aforesaid,    on   the   3d   day   of 
Hay,  A.  D.  1888,  in  the  county  of  Lan- 
easter,  and  the  state  of  Nebraska,  then 
and  there  being  one  of  the  proprietors 
of  the  place  of  business  known  as  the 
Commercial  barber  shop,  in  the  city  of 
Lincoln   and  county  aforesaid,  unlaw- 
fully and  wilfully  refused  to  snave  one 
Arthur  L.  Warwick,  or  allow  him   to 
be   shaved  in  said  Commercial  barber 
shop,   on   account   of   his   said   Arthur 
L.  Warwick  color,  said  Warwick  being 
a  colored  man;  he  said  Warwick  being 
then  and  there  entitled  to  the  full  and 
equal  enjoyment   of  all   the  accommo- 
dations, facilities  and  privileges  of  said 
barber  shop  extended  by  its  said  pro* 
prieti?rs  to  any  of  the  customers  and 
patrons  of  said  shop,  and  said  refusal 
to  shave  said  Warwick  on  account  of 
his   said   color   being   contrary   to   the 
form  of  the  statute  in  such  case  made 
and   provided,   and   against   the   peace 
and  dignity  of  the  state  of  Nebraska." 
Messenger   i;.   State,   25   Neb.   674,   41 
N.  W.  638. 

CLAIM    AND    DELI VEBY.— See    Bb- 

PLEVIN. 

OOG-NOVIT. — See  Judgment  Beoobds; 
Judgments. 


COMBINATIONS.— «ee  Monopolies. 

COMMENCEMENT  OF  ACTIOJ^.— See 
Limitation  op  Actions. 

OOMMEBOE.— See     Interstate    Com- 
MERCS  Commission. 

COMMITMENT.  —  See     Preuminabt 
Examination. 

COMMON    COUNTS.— See  Assumpsit 
COMPLAINT    AND    PETITION.— See 
Declaration  and  Complaint. 


OOHPOSinON  WITH  OBEDITOBa 

CROSS-BEPEBENCE : 

Bankruptcy: 

Petition    for   Meeting    To    Consider 
Composition; 

Application  for  Confirmation  of  Com- 
position ; 

Order  of  Distribution  on  Composition. 
■    Answer,  CompoHtion  Deed. 

I.    The  defendant  admits  that  on  the 

— — —  day  of ,  ig— ,  he  was 

indebted  to  the  plaintiff  as  alleged  in 
the  complaint. 

n.    The  defendant  further  says  that 
afterwards,     and     on     or     about    the 

— — —   day   of  ,    18-.,  the 

plaintiffs,    by    their    deed    under    seal 
agreed    with   the    defendant    that   the 

plaintiffs  would  accept dollars 

then  and  there  paid  them  by  the  de- 
fendant, m  full  satisfaction  of  said 
Indebtedness,  and  that  they  would  not 
sue  the  defendant  on  account  thereof, 
and  then  and  there  did  accept  the 
same;  and  divers  other  creditors  of 
the  defendant  then  and  there  also,  by 
the  same  deed,  agreed  to  accept,  and 
did  accept,  the  sum  currently  with  the 
said  plaintiffs,  in  full  satisfaction  of 
the  several  de'bts  to  such  creditors  re- 
spectively due  and  owing  from  the  de- 
fendant, and  covenanted  with  the  de- 
fendant not  to  sue  the  defendant  for 
such  respective  debts.  2  Abb.  Porms 
55. 


00LLI8I0K. 

CBOSS-BEPEBENCE: 
Admieai/tt; 
Libel  In  Bern  for  Collision. 


See  <'How  To  Use  This  Volume,"  Introduction,  page  r. 


OOBCPOTJNDINO  CRIME. 

OROSSBEFEBENCE : 
Illeoalitt,  How  Pleaded: 
Answer,   That   Note   Was   Given  To 
Compound  Felony. 

Indictment  for  Compounding  Cnme. 

That  heretofore,  to-wit,  on,  etc.,  at, 
etc.,  one  A.  B.,  with  force  and  arms, 
feloniously  did  steal,  tak«  and  carry 
I  away  one  lamp,  of  the  value  of  twenty 
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shillings,  of  the  goods  and  chattels  of 
one  0.  D.,  late  of,  etc.,  against  the 
peace  of  our  lord  the  king,  his  crown 
and  dignity.  And  that  the  said  C.  D., 
well  knowing  the  premises,  and  the  said 
felony  to  have  been  by  the  said  A.  B. 
so  as  aforesaid  done  and  committed, 
bnt  contriving  and  intending  unlaw- 
fully and  unjustly  to  pervert  the  due 
course  of  law,  in  this  behalf,  and  to 
cause  and  procaxe  the  said  A.  B.  for 
the  felony  aforesaid,  to  escape  with 
impunity,  afterwards,  to-wit,  on,  etc- 
with  force  and  arms,  at,  etc.,  unlaw- 
fully, and  for  wicked  gain's  sake,  did 
compound  the  said  felony  with  the  said 
A.  B.  and  did  thon  and  there  exact, 
receive,  and  have  of  the  said  A.  B.  the 
sum  of  eighteen  shillings,  in  monies 
numbered,  for  and  as  a  reward  for 
compounding  the  said  felony,  and  de- 
sisting from  all  further  prosecution 
against  the  said  A.  B.  for  the  said 
fdony;  and  that  the  said  C.  D.,  on, 
etc.,  last  aforesaid,  at,  etc.,  aforesaid, 
did  thereupon  desist,  and  from  that 
time  hitherto  hath  desisted,  from  all 
further  prosecution  of  the  said  A.  B 
for  the  said  felony;  to  the  great  hin- 
drance of  justice,  in  contempt,  etc., 
and  against  the  peace,  etc.  (Add  a 
count  omitting  the  statement  as  to  the 
party  having  desisted  from  prosecut- 
ing.)    2  Chit.  Cr.  L,  221. 

OOlfPBOMISE   AND   SETTLEMENT. 

L    Oomiklalnt^  263 

A.  On  Compromise  of  Suit,  263 

B.  On  Compromise  of  Opposition  to 

Probate  of  Will,  263 
n.     Answer,     Compromise    and    Pay- 
ment^ 263 

CBOSS-BEFEBENCES : 
Bkgeivers: 
Order  of   Court   on   Bequest  by  He- 
ceiver   for  Authority    to    Compro- 
mise Notes  and  Accounts. 
SPEcmc  Performance: 
Bill    for    Specific     Performance     of 
Agreement  of  Compromise. 

L   Complaint. 

A«    Complaint    Upon    Compromise   of 
Suit. 

L     That   on   the  day    of 

,  an  action  was  pending  be- 
tween the  parties  to  this  action,  brought 
by  the   plaintiff   to   recover   from   the 

defendant  the  sum  of ^  dollars, 

which  the  defendant  owed  the  plain- 
tiff, but  which  he  disputed. 


II.  That  in  consideration  that  the 
plaintiff  would  discontinue  his  said  ac- 
tion, and  would  accept dol- 
lars in  satisfaction  of  said  disputed 
claim,  the  defendant  promised  to  pay 
the  plaintiff  the  sum  of  dol- 
lars (on  the • —  day  of ). 

III.  That  the  defendant  accordingly 
did  discontinue  said  action. 

(Or,  III.  That  the  plaintiff  has  duly 
performed  all  the  conditions  thereof  on 
his  part.) 

IV.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  209. 

B.  Complaint  Upon  Compromise  of 
Suit  for  Withdrawing  Opposi- 
tion  to  Probate  of  Will. 

L  That  heretofore  one  M.  N.  died, 
leaving  him  surviving  A.  B.,  this  plain- 
tiff, one  of  his  heirs-at-law  (or  next 
of  kin). 

II.  That  after  his  death  the  de- 
fendant (and  others)  produced  and  pro* 
pounded  for  probate,  in  the  court  of 
the  surrogate  of  ,  an  instru- 
ment purporting  to  be  the  will  of  said 
M.  N.,  whereby  (a  part  of)  the  estate 
to  which  the  plaintiff  would  have  suc- 
ceeded if  said  M.  N.  had  died  intestate 
was  devised  and  bequeathed  to  the  de- 
fendant. 

III.  That  there  were  doubts  as  to 
the  validity  of  said  devises  and  be- 
quests (or  of  the  execution  of  said 
will,  or  both),  and  that  the  plaintiff 
threatened  to  oppose  its  probate  on 
that  account. 

IV.  That  in  consideration  that  the 
plaintiff  would  withhold  all  opposition 
to  the  proving  of  the  will,  the  defend- 
ant, on  the day  of  , 

promised    that    he    would    pay    to    the 

plaintiff  the   sum   of  dollars 

(on,  etc.). 

v.  That  the  plaintiff  accordingly 
withdrew  all  opposition  to  the  probate 
of  the  will,  and  it  was  thereupon  duly 
proved  before  said  surrogate. 

(Or,  V.  That  the  plaintiff  has  duly 
performed  all  the  conditions  thereof 
on  his  part.) 

VI.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  210. 

n.  Answer,  Oompromlfle  and  Payment. 
I.  That  before  this  action,  the  plain- 
tiff having  demanded  said  sum  (,or  said 
goods,  or  otherwise)  from  the  defend- 
ant, the  defendant  refused  to  pay  the 
smne,  because .  (here  state  facts  show- 
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ing  the  claim  a  doubtful  one). 

II.  That  the  parties  thereupon 
agreed  to  compromise  said  claim,  and 
that  the  defendant  should  pay,  and  the 
plaintiflP  accept, dollars  in  sat- 
isfaction thereof. 

IIL     That  on  the 


day  of 

y  18 — ,  the  defendant  did  pay, 

and  the  plaintiff  so  accepted  said  sum. 
2  Abb.  Forms  55. 

CONDEMNATION    PROCEEMNGS,— 
See  Eminent  Domain. 


OONFE88ION  AND  AVOIDANOB. 

I.    Plea  in  Justification,  264 
n.    Plea  of  BelMUie,  264 

L    Plea  in  Confeaslon  and  Avoidance^ 
Justification. 

And  for  further  plea  in  this  behalf, 
the  said  defendant  by  leave,  etc.,  says 
that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  he 
the  said  defendant  at  the  several  times 
when,  etc.,  by  the  leave  and  license  of 
the  said  plaintiff  to  him  for  that  pur- 
pose first  given  and  granted,  to-wit,  at, 
etc.  (venue),  aforesaid,  committed  the 
several  supposed  trespasses  in  said  dec- 
laration mentioned:  as  he  lawfully 
might  for  the  cause  aforesaid.  And 
this  the  said  defendant  is  ready  to  ver- 
ify, wherefore  he  prays  judgment,  if 
the  said  defendant  ought  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  etc.    3  Chit.  PI.  1106. 

n.    Plea  in  Confession  and  Avoidance, 
Release. 

And  the  said  defendant,  by 


his  attorney  (or  in  person),  says  that, 
after  the  said  breach  of  covenant,  and 
before  the  commencement  of  this  suit, 
to-wit,  on  the day  of  — 


in  the  year  of  our  Lord 


-,  the 


said  plaintiff,  by  his  certain  deed  of 
release,  sealed  with  his  seal,  and  now 
shown  to  the  court  here  (the  date 
whereof  is  the  day  and  year  last  afore- 
said), did  remise,  release  and  forever 
quitclaim  to  the  said  defendant,  his 
heirs,  executors  and  administrators,  all 
damages,  cause  and  causes  of  action, 
breaches  of  covenant,  debts  and  de- 
mands whatsoever,  which  had  then  ac- 
crued to  the  said  plaintiff,  or  which 
the  said  plaintiff  then  had  against  the 
said  defendant;  as  by  the  said  deed  of 
release,  reference  being  thereto  bad,  will 
fully    appear.     And   this   the   said   de- 


fendant is  ready  to  verify.     Steplu  PL 
53. 

CONFESSION    OF   JUDGMENT.— See 

Judgments. 


00K80LIDATI0K  OF  AOTIONa 

I.    Kotice  ot  Motion,  264 
n.     Order,  264 

L     Kotice  of  Motion  To    Consolidate 
Actiona 

(Title  of  all  the  causes.) 

Sir:  Please  to  take  notice,  that  upon 
the  affidavit,  with  a  copy  whereof  yon 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  all  the  above  entitled  actions 
be  consolidated  'into  one,  upon  such 
terms  and  conditions  as  the  said  court 
shall  direct.  Dated,  March  16th,  1846. 
Burr.  App.  208,  §408;  Yates'  Forms 
346. 

n.    Order    Consolidating    Actions    on 
Policy. 

(Titles  of  all  the  causes.) 

On  reading  and  filing  the  affidavits 
in  these  causes,  and  after  hearing  Mr. 
J.,  of  counsel  for  the  defendant,  and 
Mr.  S.,  of  counsel  for  the  plaintiff,  or- 
dered that  all  the  proceedings,  on  the 
part  of  the  plaintiff  in  these  causes 
respectively  (except  the  first),  be,  and 
the  same  are  hereby  stayed,  the  said 
defendants  hereby  undertaking  to  be 
bound  by  the  verdict  in  the  said  first 
suit,  and  to  pay  the  amount  of  their 
several  subscriptions  to  the  said  paper 
instrument  (or  "policy  of  insurance") 
in  ease  the  said  plaintiff  shall  recover 
in  the  said  first  suit,  together  with 
the  costs  of  that  recovery  and  of  the 
other  suits  (adding  such  other  terms 
as  the  court  may  impose).  Burr.  App. 
457,  |912;  Yates'  Forms  346. 

C0N8PIRAC7. 

L    Indictment,  264 

A.  General  Farm,  264 

B.  To  Defraud  Bank,  265 

0.    To  Charge  With  Receiving  Stolen 

Goods,' 265 
For   other   forms,    see    5    Stakdakd 
Pboc.  302. 

L    Indictment. 

A.    Indictment,  General  Form, 

The  jurors  for  our  lord  the  king,  upon 
their  oath  present,  that  A.  B.,  late  of. 


See  "How  To  Use  This  Volume,"  Introduction,  page  ▼. 
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ete.  (here  state  the  names  and  addi- 
tions of  all  the  defendants),  being 
persons  of  evil  minds  and  dispositions, 
on,  ete.,  with  force  and  arms,  at,  ete. 
(the  venue),  unlawfully  and  wickedly 
(or  if  the  conspiracy  be  malicious,  say 
''falsely  and  maliciously"),  did  con- 
spire, combine,  confederate  and  agree 
together  to  (here  state  the  object  of 
the  conspiracy,  as  in  the  following 
precedents).  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  fur- 
ther  present,  that  the  said  A.  B.,  etc., 
in  pursuance  of  and  according  to  the 
said  conspiracy,  combination,  confeder- 
acy and  agreement,  between  them  the 
said  A.  B.,  etc.,  as  aforesaid  had,  did, 
OB,  etc.,  at,  etc.  (the  place  where  the 
overt  act  took  place),  (here  set  out 
the  overt  acts  of  conspiracy  as  in  the 
following  precedents),  to  the  great 
damage  of,  etc.  (the  party  immedi- 
ately injured),  to  the  evil  example  of 
all  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.^  3  Chit.  Cr.  L.  1145. 

B.  Indictment  for  Conspiring  To  De- 
fraud a  Bank, 

The  indictment  in  the  first  count 
averred  that  the  defendants  ''falsely, 
unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  to- 
gether to  defraud  the  Bank  of  the 
Northern  Liberties  of  its  moneys,  etc., 
and  that  in  pursuance  of,  and  accord- 
ing to  the  said  conspiracy,  combina- 
tion, confederacy  and  agreement  be- 
tween them  the  said  defendants  as 
aforesaid  did  wickedly  devise  and  agree 
together  that  the  said  Frederick  Foer- 
ing  would,  and  should  from  time  to 
time  draw  certain  checks  upon  the  said 
bank,  without  having  any  funds  or 
moneys  therein,  and  that  the  said  Ben- 
jamin Williams,  then  and  there  being 
the  bookkeper  of  the  said  bank,  and 
having  as  such  the  care  and  custody 
of  the  ledger  of  the  said  bank,  would 
falsely  and  deceitfully  so  arrange  the 
entries  in  the  said  ledger,  as  to  cause 
it  to  appear  that  the  said  Frederick 
Foering  was  a  creditor  of  the  said 
bank,  and  had  a  balance  of  moneys 
therein,  and  the  said  Frederick  Foer- 
ing in  pursuance  of,  and  according  to 
the  said  conspiracy,  combination,  con- 
federacy and  agreement  between  them 
the  said  Frederick  Foering  and  Ben- 
jamin Williams,  had  as  aforesaid,  did 
draw  a  check  on  the  said  bank  for  the 
sum  of  300  dollars."  Com.  v,  Foering, 
4  Clark  (Pa.)  281. 


C.  Indictn^nt  for  Conspiring  To 
Charge  With  Beceiving  Stolen 
Goods, 

That  W.  G.,  late  of,  etc.,  and  W.  B., 
late  of,  etc.,  being  evil-disposed  per- 
sons, and  wickedly  devising  and  in- 
tending one  A^  L.,  not  only  of  his 
credit  and  good  reputation  unjustly  to 
deprive,  but  also  to  obtain  and  acquire 
to  themselves  of  and  from  the  said 
A.  L.,  divers  large  sums  of  money, 
on,  etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  did  amongst  themselves  con- 
spire, combine,  confederate  and  agree 
falsely  to  charge  and  accuse  the  said 
A.  L.  with  having  lately  before  re- 
ceived stolen  goods.  And  the  jurors, 
etc.,  do  further  present  that  the  said 
W.  G.,  and  W.  B.,  afterwards,  to-wit, 
on  the  said,  etc.,  at,  etc.,  aforesaid, 
according  to  the  said  conspiracy,  com- 
bination, confederacy  and  agreement 
between  themselves  before  had  as 
aforesaid,  falsely,  wickedly  and  for  the 
sake  of  unjust  lucre  and  gain,  did,  in 
the  presence  and  hearing  of  divers  per- 
sons, charge  and  accuse  him  the  said 
A.,  L.,  that  he  the  said  A.  L.  had 
bought  hats  that  were  stolen,  knowing 
them  to  be  stolen,  and  that  they  the 
said  W.  G.  and  W.  B.  did  then  and 
there  falsely  pretend  and  affirm  to  the 
said  A.  L.,  that  a  bill  of  indictment 
was  then  found  at  the  general  session 
of  the  peace,  holden  at  the  New  Ses- 
sions House  on  Clerkenwell  Green,  in 
and  for  the  said  county  of  M.,  on,  etc., 
then  last  past,  against  him  the  said 
A.  li.,  for  receiving  stolen  goods, 
knowing  the  same  to  have  been  stolen, 
whereas  in  truth  and  in  fact,  there 
was  not,  at  the  time  of  such  charge 
and  accusation,  nor  at  any  time  before 
or  since,  any  bill  or  bills  of  indict- 
ment whatsoever  in  any  manner  found 
against  the  said  A.  L.,  for  the  said 
supposed  offense  so  falsely  charged  on 
him,  or  for  any  such  like  crime,  and 
whereas  in  truth  and  in  fact  the  said 
A.  L.  was  never  guilty  of  the  said 
supposed  offense  or  any  other  offense 
of  that  kind,  and  the  jurors,  etc.,  do 
further  present,  that  by  the  said  false 
accusation  and  by  divers  threats,  men* 
aces  and  allegations  of  them  the  said 
W.  G.  and  W.  B.,  that  he  the  said 
A.  L.  should  be  transported  into  parts 
beyond  the  seas  for  the  said  pretended 
offense,  they  the  said  W.  G.  and  W.  B. 
did  afterwards,  to-wit,  on  the  said, 
etc.,  at,  etc.,  aforesaid,  demand,  re- 
'ceiver  and  tako  of  the  said  A.  L.  one 

Vol.  IX 


266 


CONSPIRACY 


piece  of  gold  eoin  of  the  proper  coin 
of  this  realm,  called  a  guinea,  for  and 
as  a  composition  of  the  said  pretended 
offense,  and  to  discharge  the  said  A.  L. 
from  all  further  prosecution  for  the 
same,  and  thej  the  said  W.  G.  and 
W.  B.  did  also  then  and  there  by  the 
false  and  wicked  pretenses  aforesaid* 
unlawfully  cause  and  procure  the  said 
A.  Ik  to  expend  and  lay  out,  and  the 
said  A.  L.  did  then  and  there  expend 
and  lay  out  twenty-three  shillings  of 
lawful  money  of  Great  Britain,  at  the 
dwelling  house  of  the  said  W.  B.,  in 
wine  and  other  liquors  in  the  company 
and  for  the  entertainment  of  them  the 
said  W.  G.  and  W.  B.,  to  the  great 
damage,  infamy  and  disgrace  of  the 
said  A.  L.,  to  the  evil  and  pernicious 
example,  etc.,  and  against  the  peace, 
etc.  8  Chit.  Cr.  L.  1182. 
CONSTABLES.  —  See  Sherifts  AMD 
Constables. 


CONTEMPT. 

I.    JTudgments,  266 

A.  In  the  Presence  of  Court,  266 

B.  In    the    Immediate     Vicinity    of 

Court,  267 
n.    Proceedings  for  Contempt  for  Dis- 
obedience, 268 

A.  Notice  of  Motion  for  Attachment, 

268 

B.  Writ  of  Attachment,  268 

C.  Order  To  Ttsm  Over  hito  Prison, 

268 

D.  Affidavit  of  Tender  of  Perform- 

ance, 269 
For   other   forms,   see    5    Standard 
Pboc.  ^32-437. 

CBOSS-BEFilBENCES : 
Depositions  : 

Commitment   for    Contempt,   Befusal 
To  Testify  on  Letters  Rogatory. 
Habkas  Corpus: 
Attachment  for  Not  Betorning  Ha- 
beas Corpus; 
Commitment     for    Disobedience     to 
Writ. 
Injunctions  : 

Committal  for  Breach  of  Injunction. 
Sequestration: 
Order    for    Seqnestration;    Corpora- 
tions; 
Order  for  Sequestration  for  Not  An- 
swering; 
Order   for   Sequestration   on   Return 

of  Attachment  (English); 
Writ  of  Sequestration. 
Service  or  Process  and  Papers: 
Affidavit,  Where  the  Service  Is  the 


Foundation  for  Proceeding  for  Con- 
tempt. 
Sheriffs  and  Constables: 

Notice  To  Beturn  Capias  Ad  Beepon* 
dendom; 

Notice  To  Beturn  Fieri  Facias; 

Notice  To  Beturn  Capias  Ad  Satis- 
faciendum; 

Affidavit  of  Servioe  of  Notice  That 
Sheriff  Beturn  Capias  or  Ezeco- 
tion; 

Order  on  Sheriff's  Default  for  Not 
Beturning; 

Order  on  Appearance  on  Attachment; 

Attachment  Against  Sheriff  for  Con- 
tempt; 

Interrogatories  on  Attachment 
Against  Sheriff  for  Not  Beturning 
Capias; 

Interrogatories  on  Attachment 
Against  Sheriff  for  Not  Beturning 
Fieri    Facias; 

Order  of  the  Court  Imposing  Fine 
on  Sheriff  for  Contempt; 

Order  Discharging  Attachment 
Against  Sheriff  for  Contempt; 

Order  on  Default  of  Sheriff  To  Ap- 
pear on  Attachment. 
Supplementary  Proceedings: 

Notice  of  Motion  for  an  Attachment 
in  Supplementary  Proceedings; 

Affidavit  of  Non-attendance  by  Judg- 
ment Debtor; 

Order  To  Show  Cause  in  Supple- 
mentary Proceedings  on  Contempt; 

Attachment  Against  Judgment  Debt- 
or or  Third  Person  for  Disobedi- 
ence of  Order; 

Order  for  Interrogatories  After  the 
Beturn  of  the  Attachment  Where 
the  Contempt  Is  Denied; 

Order  Adjudging  Offender  Guilty  of 
Contempt  in  Supplementary  Pro- 
ceedings; 

Commitment  for  Contempt   for  Dis- 
obedience of  an  Order  in  Supple- 
mentary Proceedings. 
Witnesses: 

WarrlEint  To  Apprehend  Witnesses; 

Interrogatories  on  Attachment  of 
Witness  for  Disobeying  Sub- 
poena. 

L    Judgments. 
A.    Judgment  for  Contempt  in  Pres' 
ence  of  Court. 

"In  the  Circuit  Court  of  the  United 
States  of  America  for  the  Northern 
District  of  California.  In  the  Mat- 
ter of  Contempt  of  David  S.  Terry. 
In  open  court. 
''Whereas,  on  this  tUrt  ^J  ^f  8^ 


8«^  ''Spw  To  Use  This  Volune,"  Xntrodnction,  page  t. 
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iember,  1888,  in  open  eonrt,  and  in  the 
presence  of  ihe  judges  thereof,  to- wit, 
Hon.  Stephen  J.  Field,  Cireuit  Justice, 
presiding;  Hon.  Lorenzo  Sawyer,  Cir- 
cuit Judge,  and  Hon.  Qeorge  M.  Sabin, 
District  Judge,  during  the  session  of 
said  court,  and  while  said  court  was 
engaged  in  its  regular  business,  hear- 
ing and  deternuning  causes  pending  be- 
fore it,  one  Sarah  Althea  Terry  was 
guilty  of  misbehavior  in  the  presence 
and  hearing  of  said  court; 

"And  whereas,  said  court  thereupon 
duly  and  lawfully  ordered  the  United 
States  Marshal,  J.  C.  Franks,  who  was 
then  present,  to  remove  the  said  Sarah 
Althea  Terry  from  the  court  room; 

<<And  whereas,  the  said  United  States 
Marshal  then  and  there  attempted  to 
enforce  said  order,  and  then  and  there 
was  resisted  by  one  David  S.  Terry, 
an  attorney  of  this  court,  who,  while 
the  said  marshal  was  attempting  to 
execute  said  order  in  the  presence  of 
the  court,  assaulted  the  said  United 
States  ^rshal,  and  then  and  there 
beat  him,  the  said  marshal,  and  then 
and  there  wrongfully  and  unlawfully 
assaulted  said  marshal  with  a  deadly 
weapon,  with  intent  to  obstruct  the 
administration  of  justice,  and  to  resist 
such  United  States  Marshal  and  the 
execution   of   the  said  order; 

"And  whereas,  the  said  David  S. 
Terry  was  guilty  of  a  contempt  of 
this  court,  by  misbehavior  in  its  pres- 
ence, and  by  a  forcible  resistance  in 
the  presence  of  the  court  to  a  lawful 
order  thereof,  in  the  manner  aforesaid: 

"Now,  therefore,  be  it  ordered  and 
adjudged  by  this  court.  That  the  said 
David  S.  Terry,  by  reason  of  said  acts, 
was,  and  is,  guilty  of  contempt  of  the 
authority  of  this  court,  committed  in 
its  presence  on  this  third  day  of  Sep- 
tember, 1888; 

"And  it  is  further  ordered,  That 
the  said  David  S.  Terry  be  punished 
for  said  contempt  by  imprisonment  for 
the  term   of  six  months; 

"And  it  is  further  ordered,  That 
this  judgment  be  executed  by  imprison- 
ment of  the  said  David  S.  Terry  in  the 
county  jail  of  the  County  of  Alameda, 
in  the  State  of  California,  until  the 
further  order  of  this  court,  but  not  to 
exceed  said  term  of  six  months; 

"And  it  is  further  ordered,  That  a 
certified  copy  of  this  order,  under  the 
seal  of  the  court,  be  process  and  war- 
rant for  executing  this  order/'     2?« 


Parte  Terry,  128  U.  S.  289,  d  Sup.  Ot, 
77,    32   K    ed.    405. 

Note. — -^'It  is  a  special'  proceeding, 
criminal  in  character,  in  which  the 
state  is  the  real  plaintiff  or  prosecutor; 
and  is  wrongly  entitled  in  the  civil 
action  out  of  which  it  arose.''  Haight 
V.  Lucia,  36  Wis.  355,  360. 

Note, — **The  proceeding  on  the  at- 
tachment may  be,  and  they  usually 
are^  entitled  in  the  original  suit.  But 
it  IS  strictly  regular  to  entitle  them, 
as  in  this  case,  in  the  name  of  the 
people  on  the  relation  of  the  person 
prosecuting  attachment  against  the  de- 
fendant." People  ex  rel.  Young  v, 
graft,  7  Paige  (N.  Y.)   325. 

Note, — "The  authorities  hold  that 
before  the  attachment  issues,  the  pro- 
ceedings are  entitled  in  the  name  of 
the  parties;  but  afterward  in  the  name 
of  the  state."  State  ex  reU  Mason  v. 
Harper's  Perry  Bridge  Co.,  16  W.  Va. 
864,  874. 

Note. — ^"It  cannot  have  escaped  the 
attention  of  the  reader,  that  this  meth- 
od of  making  the  defendant  answer 
upon  oath  to  a  criminal  charge,  is  not 
agreeable  to  the  genius  of  the  common 
law  in  any  other  instance."  4  BL 
Com.  *287. 

Interrogatories  to  defendant,  see 
Sheiifls  and  Oonstablefl,  this  volume. 

B.  Judgment  for  Contempt  in  In^ 
mediate  Vicinity  of  Court. 

"Whereas,  during  tlie  prbgress  of 
the  trial  of  the  action  of  the  United 
States  of  America  v,  H.  Goujon,  in  this 
court,  on  the  27th  day  of  February, 
1889,  one  Bartolo  Flores,  a  witness  on 
the  p'art  of  the  Government  duly  sub- 
poenaed and  in  attendance  upon  the 
oourt,  testified,  in  substance,  that 
while  in  said  attendance,  on  said  27th 
day  of  February,  one  Alejandro  Savin, 
on  two  several  occasions,  once  in  the 
jury  room  of  said  court,  temporarily 
used  for  witnesses,  and  within  a  few 
feet  of  the  court  room,  and  once  in 
the  hallway  of  said  court  building,  im- 
mediately adjoining  said  court  room, 
did  approach  said  witness,  and  in  said 
jury  room  did  improperly  endeavor  to 
deter  the  said  witness  from  testifying 
in  behalf  of  the  Government  in  said 
cause,  and  in  the  said  hallway  he  of- 
fered the  said  witness  money  not  to 
testify  against  the  defendant  in  said 
action  of  the  United  States  v.  Goujon; 
and  whereas,  upon  such  testimony  of 
said  Flores,  this  court  then  and  there 
made  an  order  directing  the  said  Savin 
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to  show  cause  before  this  eonrt,  at 
9:30  o'clock  a.  m.  on  the  28th  day 
of  February,  1889,  at  the  court  room 
thereof,  why  he  should  not  be  adjudged 
guilty  of  a  contempt  of  this  court; 
and  whereas,  on  said  28th  day  of  Feb- 
ruary, the  said  Savin  appeared  with 
counsel  in  response  to  said  order; 
whereupon,  the  said  matter  was  heard 
in  open  court,  and  witnesses  for  and 
against  him  were  sworn,  and  their  tes- 
timony given,  and  the  same  having 
been  duly  considered  by  the  court,  the 
eourt  now  finds  the  facts  to  be:  That 
during  the  progress  of  the  trial  of  the 
action  of  The  United  States  of  America 
r.  H.  Qoujon,  in  this  court,  on  the 
27th  day  of  February,  1889,  one  Bar- 
tolo  Flores,  a  witness  on  behalf  of  the 
Government,  duly  subpoenaed  and  in 
attendance  upon  the  court,  while  in 
such  attendance,  on  the  said  27th  day 
of  February,  was  on  two  several  oc- 
casions, once  in  the  jury  room  of  said 
court,  which  was  temporarily  used  for 
a  witness  room,  and  which  is  located 
within  less  than  seven  feet  of  the  court 
room,  and  once  in  the  hallway  of  said 
court  building,  immediately  adjoining 
the  court  room,  was  approached  by  the 
respondent,  Alejandro  Savin,  and  said 
Savin  did  then  and  there,  in  said  jury 
room,  unlawfully  attempt  and  endeavor 
to  deter  said  witness,  Flores,  from 
testifying  for  the  Government  in  the 
aforesaid  action,  and  in  said  hallway 
the  said  Savin  did  at  the  time  stated 
unlawfully  offer  the  said  witness, 
Flores,  money  not  to  testify  against 
the  defendant  therein,  the  aforesaid 
Goujon;  from  which  facts  it  is  con* 
eidered  and  adjudged  by  the  eourt  that 
the  said  respondent,  Alejandro  Savin, 
did  thereby  commit  a  contempt  of  this 
court,  for  which  contempt  it  is  by  the 
court  now  ordered  and  adjudged  that 
the  said  Alejandro  Savin  be  imprisoned 
in  the  county  jail  of  Los  Angeles 
County,  California,  for  the  period  of 
one  year. 

'^The  marshal  will  execute  this  judg- 
ment forthwith. 

^'February  28,  1889. 

"Ross,  District  Judge." 

Ex  Parte  Savin,  131  U.  S.  267,  9  Sup. 
Ct.  699,  33  L.  ed.  150. 

n.    Proceeding  for  Oontempt  for  Dis- 
obedience. 
A.    Notice  of  Motion  for  Attachment 

for  Contempt. 
Take   notice,   etc.,   etc.,   that  an   at- 
tachment as  for  a  contempt  be  issued 


against  the  above  defendant,  for  vio- 
lating the  injunction  issued  in  this 
cause.  I>ated,  etc.  3  Dan.  Ch.  PL  & 
Pr.  (Perkins'  ed.)  2154. 

B.    WHt    of    Attachment    far    Com- 
tempt  (a). 

The  people  of  the  state  of  New  York, 
to   the   sheriff    (or   coroner)    of   the 

(city  and)  county  of -,  greetr 

ing: 

We  command  you  that  you  attack 
C.  D.  so  that  you  may  have  him  before 
our  justices  of  our  supreme  court  of 
judicature,  at  the  (capitol)  in  the  city 

of  ,  on  the   (first  Monday  of 

January)  next,  to  answer  to  our  said 
justices  for  certain  trespasses  and  con- 
tempts done  and  committed  in  our  court 
before  our  justices  aforesaid.  And  have 
you  then  there  this  writ. 

Witness,  , .  esquire,  our  chief 

justice,   at   the    (court   house)    in    the 

city  of  ■,  the  day  of 

,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  k 

Hallett,  and  others,  derka. 
E.  P.,   attorney. 
Burr.  App.  506,  |1020a. 

Writ  of  Attachment  for  Contempt  (ft). 

State  of  Maine. 
To   the    sheriffs   of   our   counties   sad 

their  deputies. 

We  command  yon  to  attach  the  body 

of  A.  B.,  of  ,  in  our  county 

of ,  so  that  you  have  him  be- 
fore our  supreme  judicial  court,   next 

to  be  holden  at  ,  within  and 

for  our  county  of  ,    on    the 

Tuesday  of ■ —  next,  to 

answer  for  an  alleged  oontempt  in  not 
(here  assert  the  cause),  and  you  may 
take  a  bond  with  sufficient  sureties^ 
to  C.  D.,  the  party  injured,  in  the  sum 

of f  conditioned,  that  he  then 

and  there  appear  and  abide  the  order 
of  the  court.  Hereof  fail  not  and 
make  due  return  thereof  and  of  youi 
proceedings,  at  the  time  and  place 
aforesaid.     Witness   E.   S.,   justice    of 

our   said   court,   the  day   of 

,  in   the  year    of    our    Lord, 

18 . 


— — —  ,  ckrk. 

3  Dan.  Ch.  PL  &  Pr.  (Perking'  ed.) 
2169. 

0.    Order  To   Turn  Over  to    Prison 
Party  Brought   up   on   Attach- 
ment, or  by  Haheae. 
The    defendant    A.    being    this    day 
brought  to  the  bar  of  this  court  by 
the,  etc.,  attending  thiB  coort  (or  if 
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brought  up  by  habeas,  aay,  by  virtue 
of  &  writ  of  habeas  corpus  cum  eausis, 

directed  to  the  sheriff  of  ,  or 

the  keeper  of  the  prison),  to 

answer  his  contempt  in  not,  etc.  (state 
the  default  in  respect  of  which  the 
process  issued),  and  still  persisting  in 
bis  said  contempt.  It  is  upon  motion, 
etc.,  ordered,  that  the  said  defendant 
A*  be  turned  over  to  the,  etc.,  prison, 
and  do  remain  there  until  he  shall,  etc. 
(state  what  he  is  required  to  do)  clear 
his  contempt,  and  this  court  make 
other  order  to  the  contrary.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2357;  2 
Seton  Dec.  (Eng.  ed.  1862)   1223. 

D.  Affidavit  of  Tender  of  Perform- 
ance Where  Defendant  Taken 
Under  Attachment, 

L    That  by   an  order  made  in  this 

eanse,  bearing^  date  the  day 

of  ,   it  was  ordered  that  the 

said  defendant  T.  M.,  upon  his  paying 
or  tendering  the  costs  of  his  contempt 
in,  etc.,  be  discharged  out  of  the  cus- 
tody of  the  sheriff  of (or  the 

messenger),  aa  to  his  said  contempt. 

2.  I  did,  on  the  day    of 

,  instant,  pursuant  to  such  or- 
der, tender   to   Mr.  ,   who   is 

plaintiff's  solicitor  in  this  cause,  the 
sum  of  $      -         ,  for  the  costs  of  such 

contempt,  but  the  said    Mr.    

refused  to  accept  the  same  or  any 
other  sum  of  money  for  such  costs  as 
aforesaid. 

3.  I  did,  on   the  day  of 


-,  serve  the  said  Mr. 


with  the  said  order  by  delivering  to 
or  leaving  with  his  clerk,  at  the  office 

of  the  said ,  situate  at , 

a  tme  copy  of  such  order  duly  passed 
and  entered.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2178. 

OONTDnXAKOES. 

I    AiBdavltfl,   269 

A.  Absence  or  Sickness  of  Witness^ 

269 

B.  Absence  of  Plaintiff,  271 

G.    Absence  of  Defendant,  by  Act  of 
Plaintiff,  271 
n.    Order  Pos^nlng  Trial,  271 
m.    Judgment  Bacordfl^  271 

A.  Continuance  Before  Trial,  2?1 

B.  Continuance  After  Argument,  271 

C.  Continuance  After  Trial,  272 

(JBOSS-BEFERENOE : 

JUBGICEKT  BBCX)RI>S: 

Continuance   Before    Suggestion,    or 
Special  Entry  on  the  Becord. 


L    Attd*ylt& 

A.  Affidavit  To  Move  for  Postpone- 
ment on  Account  of  Absence  or 
Sickness  of  Witness  (a.) 

A.  B.,  of  ,  being  duly  sworn, 

says: 

I.  That  he  is  the  plaintiff  (or  de- 
fendant) in  this  action. 

(II.  If  the  affidavit  is  by  defend- 
ant: That  deponent  has  fully  and 
fairly  stated  the  case  to  Q.  B.,  his 
counsel,   who   resides    at  ,    in 

the   county   of  (or   at    No. 

in street,  in  the  city 

of  ),  and  that  he  has  a  good 

and  substantial  defense  on  the  merits 
to  the  action,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes  to  be 
true.) 

III.  That  L.  B.  is  a  material  wit- 
ness for  deponent,  without  the  benefit 
of  whose  testimony  deponent  cannot 
safely  proceed  to  the  trial  of  said  ac- 
tion, as  he  is  advised  by  his  counsel, 
after  fully  and  fairly  stating  to  him 
what  he  expects  to  prove  by  said  wit- 
ness, and  as  deponent  verily  believes. 

IV.  That  the  said  witness  is  not 
in  attendance,  and  that,  two  weeks 
before  the  first  day  of  the  present  cir- 
cuit, deponent  went  to  the  residence 
of  said  witness,  in  the  town  of  Berlin, 
in  the  county  of  Bensselaer,  for  the 
purpose  of  subpoenaing*  him  to  attend 
as  a  witness  m  said  action^  at  said 
circuit;  that  he  there  learned  that  said 
witness  had  unexpectedly  left  home  the 
day  before,  in  order  to  go  to  the  state 
of  Ohio,  and  intended  to  remain  there 
about  two  months;  and  deponent  fur- 
ther says  he  had  no  knowledge  that 
said  witness  was  going  to  be  absent 
from  home  until  he  learned  it  when 
he  went  to  subpoena  said  witness,  aa 
aforesaid;  and  deponent  further  says 
he  expects  to  be  able,  and  intends  to 
procure  the  attendance  of  said  L.  B. 
as  a  witness  in  this  action  at  the  next 
circuit  court,  appointed  to  be  held  at, 
etc. 

(Or,  IV.  That  the  said  witness,  who 
resides  at  ,  was,  on  the  10th 

day  of  March  last  past,  duly  sub- 
poenaed to  attend  the  trial  of  this 
action;  but  that  since  the  service  of 
the  said  subpoena  he  has  become  seri- 
ously ill,  and  is  now  wholly  unable  to 
attend  this  court,  or  be  present  at  the 
trial  of  this  action  in  its  order  on  the 
calendar.  But  deponent  has  been  in- 
formed by  B.  S.,  the  physician  attend- 
ing  the   said  witness,   and  verily  be- 
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lieves,  that  the  said  witness  will  be 
able  to  attend  this  court  by  the  time 
of  the  next  circuit,  appointed  to  be 
held  at,  etc.    2  Abb.  Forms  455. 

Affldavit    for  Continuance,   Abaenee   of 
Witnesses  (&). 

And  now  at  this  day  comes  the  de- 
fendant by  James  A.  Beal,  his  attor- 
ney appointed  by  the  court,  and  pre- 
sents his  affidavit  for  a  continuance  of 
the  above  cause  as  follows:  Burt  Mc- 
Kay being  duly  sworn,  upon  his  oath 
says,  that  he  cannot  safely  proceed  to 
trial  in  the  above  suit,  for  the  want 
of  four  material  witnesses;  that  he 
has  used  due  diligence  to  procure  the 
attendance  of  said  witnesses,  but  that 
they  are  absent  without  the  consent 
of  the  affiant;  that  he  caused  sub- 
poenas to  be  issued  for  said  witnesses 
in  time,  and  as  soon  as  he  could;  that 
said  subpoenas  have  not  been  returned; 
the  subpoenas  were  sent  to  Saint  Louis 
county,  where  the  witnesses  reside. 
This  case  was  continued  by  the  State 
at  last  term,  and  all  of  this  affiant's 
witnesses  were  not  present;  and  James 
Cams,  a  material  witness  for  defend- 
ant, has  gone  out  of  the  state  since  the 
cause  was  continued,  and  has  not  re- 
turned, and  consequently  did  not  know 
of  this  adjourned  term,  and  could  not 
be  subpoenaed  by  defendant.  This 
affiant  considers'  all  of  aforesaid  wit- 
nesses material  to  his  defense,  without 
whose  testimony  he  cannot  saifely  pro- 
ceed to  trial,  and  he  knows  of  no  other 
witnesses  by  whom  he  can  prove  the 
same  facts;  that  he  has  a  good  de- 
fense, and  this  application  for  a  con- 
tinuance is  not  made  for  delay  or  vex- 
ation, but  that  justice  may  be  done, 
and  if  a  continuance  be  allowed,  he 
will  be  able  to  procure  the  attendance 
of  said  witnesses  in  time  for  his  trial. 

B.  McKay. 

Sworn  to  and  subscribed  in  open 
court,  December  19th,  1848. 

J.  H.  Alford,  clerk. 

McKay  v.  State,  12  Mow  492. 

Affidavit   for   Continuance,   Absence  of 
Witnesses  (c). 

"That  W.  J.  O'Dell  is  a  witness  in 
behalf  of  defendant  and  is  absent;  that 
he  has  been  subpoenaed;  that  he  re- 
sides in  the  county  where  the  abo^e 
case  is  pending;  that  his  testimony 
is  material;  that  such  witness  is  not 
absent  by  the  permission,  directly  or 
indirectly,   of  this   applicant;    that  he 


expects  that  he  will  be  able  to  pro- 
cure the  testimony  of  such  witness  at 
the  next  term  of  the  court;  that  the 
application  for  a  continuance '  ia  not 
made  for  the  purpose  of  delay,  bat  to 
enable  him  to  procure  the  testimony 
of  such  absent  witness;  that  there  is 
no  other  witnesiS  by  whom  he  ean 
prove  the  same  facts;  and  that  de- 
ponent expects  to  prove  by  said  ab- 
sent witness  that  deponent  ,  did  not 
keep,  maintain  or  earry  on  a  scheme 
for  the  hazarding  of  money  or  other 
valuable  thing,  called  a  policy-lottery. 
I>eponent  further  says,  that  he  is  in- 
formed and  believes  that  the  reason  of 
the  absence  of  said  witness  is  oa  re- 
count of  illness,  and  appends,  as  part 
of  this  affidavit,  the  certificate  of  Dr. 
B.  J.  Kunn.  Deponent  does  swear  that 
said  witness  was  sick,  and  that  be  te 
absent  from  the  city.''  (Defendant 
amended  his  affidavit  as  follows): 
''That  the  said  witness  has  been  tried 
and  found  guilty  for  carrying  on  the 
self-same  scheme  or  device  for  which 
this  defendant  has  been  indicted  or 
accused;  that  said  O'Dell  has  full 
knowledge  of  the  fact  and  all  a  cend- 
ing  circumstances;  that  he  knows  that 
the  said  scheme  is  not  kept,  main- 
tained or  carried  on  by  this  defendant; 
that  said  O'Dell  has  full  knowledge  of 
the  fact  and  all  attending  cirenm- 
stances;  that  he  knows  that  the  said 
scheme  is  not  kept,  maintained  or  car- 
ried on  by  this  defendant;  that  said 
O'Dell  is  expected  to  testify  that  this 
defendant  has  no  connection  with  the 
keeping,  carrying  on  or  maintaining 
said  scheme  or  device."  Cunneen  v. 
State,  95  6a.  330,  22  S.  E.  538. 

Order  for  Continuance  and  Betnand  (d). 

Tuesday,  November  28,  184S. 
State  of  Missouri  v.  Burt  McKaj  and 

Hugh    Gillespie. 

And  now  upon  the  motion  of  the  at- 
torney 'for  the  state,  this  cause  is  con- 
tinued to  the  next  term  of  this  court, 
and  upon  the  motion  of  the  attorney 
for  said  defendants,  it  is  ordered  by 
the  court,  that  said  defendants,  Burt 
McKay  and  Hngh  Gillespie  be  re- 
manded to  the  common  jail  of  St.  Louis 
county,  and  that  the  sheriff  of  Jeffer- 
son county,  convey  the  bodies  of  the 
said  defendants  to  the  said  county 
of  St.  Louis,  and  there  deliver  them 
to  the  keeper  of  said  common  jail  of 
said  county  of  St.  Louis.  McKay  t?. 
State,  12  Mo.  492. 
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B.  Affidavit  To  Move  for  a  Post- 
ponement on  Account  of  Ah* 
eence  of  Plaintiff 

(Gommeneement  as  in  I,  A.) 

I.  That  the  plaintiif  is  a  resident 
of  this  state,  and  is  master  of  the 
ship  '* Ocean  Queen,''  and  has  been 
absent  from  this  state  since  — — 
last,  on  a  voyage  to  New  Orleans,  from 
which  he  will  probably  return  about 
the day  of next. 

n.  That,  in  the  opinion  of  this  de- 
ponent, he  cannot  safely  proceed  with 
the  trial  of  this  action  in  the  absence 
of  said  plaintiff,  who  is  thoroughly 
acquainted  with  all  the  facts  in  contro- 
Tersy  in  this  action,  and  without  whose 
aid  and  assistance  it  will  be  impracti- 
cable for  deponent  to  properly  prepare 
for  trial  herein. 

m.  That  before  said  plaintiff's  de- 
parture from  this  state,  as  aforesaid, 
he  had  not  time  fully  to  apprise  de- 
ponent of  the  facts  of  the  case  and 
the  names  and  residence  of  his  wit- 
nesses.    2  Abb.  Forms  456. 

C.  Affidavit  by  Defendant  To  Hie 
Expected  Absence  in  Conse- 
quence of  Acts  of  the  Plaintiff, 

(I  and  n  as  in  I,  A.) 

nX  That  deponent  further  says 
that  since  the  said  plaintiff  noticed 
this  action  for  trial,  and  while  this 
deponent  was  preparing  for  the  trial 
thereof,  the  plaintiff  in  this  action,  be- 
ing also  plaintiff  in  another  action,  in 
which  the  place  of  trial  is  the  county 
of  ,  has  subpoenaed  this  de- 
ponent, and  paid  him  his  fees  to  attend 
the  trial  of  said  last  mentioned  action; 
that  said  last  mentioned  action  is  no* 
tieed  for  the  same  time  as  this  action, 
and  that  it  is  absolutely  necessary  that 
this  deponent  should  be  present  at  the 
trial  of  this  action;  but  that  he  will 
be  unable  to  be  present  at  the  circuit 
court  to  be  held  at  ,  and  also 

obey  the  said  subpoena  requiring  his 
presence  in  the  county  of  .    2 

Abb.  Forms  457. 

Pablic  Prejudice,  Orlminal  Oanae. — 
Jones  r.  State  (Tex.  Civ.  App.),  S5  3. 
W.  975. 

n.   Order  Postponing  TilaL 

On  reading  and  filing  the  affidavit  of 

f  and  on  motion  of  , 

of  eounsel  for ,  and  , 

of  eounsel  for  ^— — —  (or  no  one  ap- 
pearing), in  opposition; 

Ordered  that  tlie  trial  of  this  aetion 


be  posftponed  until  the 


instant, 


on    the    payment    of   ten    dollars   costs 

(or  to  the circuit,  on  payment 

of  costs  of  the  present  circuit,  and, 
here  state  other  terms,  if  any,  imposed, 
such  as,  on  the  defendant's  consenting 
that  the  testimony  of  M.  N.  be  taken 
conditionally  before  S.  T.,  referee,  on 

days'  notice).    2  Abb., Forms 

457. 

in.    Judgment  Becords. 

A.    Judgment  Becord  on  Continuance 
Before  Trial. 

(After  the  usual  order  for  trial,  pro- 
ceed  as  follows): 

A  day  is  given  to  the  parties  afore- 
said, before  the  justices  aforesaid,  at 
the  (capitol  in  the  city  of  Albany  on 
the  Third  Monday  of  October),  next 
(the  term  following  the  circuit). 

At  which  day,  before  the  justices 
aforesaid,  at  the  capitol  aforesaid, 
come  the  parties  aforesaid,  by  their  re- 
spective attorneys  aforesaid.  And  be- 
cause the  aforesaid  issue  so  as  above 
joined  in  this  cause  between  the  par- 
ties aforesaid  was  not  tried  at  the  said 
circuit  court,  held  at  the  time  and 
place  last  aforesaid,  in  and  for  the 
said  (city  and)  county  of  (New  York), 
therefore  the  process  between  the  par- 
ties aforesaid  is  continued  until  the 
circuit  court,  appointed  to  be  held  at 
the  (city  hall),  in  the  (city  of  New 
York),  in  and  for  the  said  (city  and) 
county  of  (New  York),  on  the  (second 
Monday  of  November)  next  (or  ''in 
the  year  of  our  lord  one  thousand  eight 
hundred  and  forty-six").  Burr.  App. 
85,  fl62;  Grab.  Pr.  271. 

B.    Judgment     Becord,     Continuance 
After  Argument, 

And  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  said  justices  of  the  supreme  court 
of  judicature  aforesaid,  on  the  (third 
Monday  of  October)  next,  at  the  (cap- 
itol in  the  city  of  Albany),  to  hear 
judgment  thereon,  for  that  the  said 
court,  before  the  aforesaid  justices 
thereof,  now  here,  are  not  yet  advised 
thereof,  etc.  At  which  day,  before  the 
justices  aforesaid,  at  the  (capitol) 
aforesaid,  come  the  parties  aforesaid, 
by  their  respective  attorneys  aforesaid. 
And  hereupon,  etc.  (proceed  tn  entei 
judgment).    Burr.  App.  86,  §16%s^ 
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O.    Judgment  Becord  on  Continuance 
After  Trial. 

(After  entering  the  postea,  proceed 
as  follows):  And  because  the  said 
court  of  the  people,  before  the  afore- 
said justices  thereof|  now  here,  are  not 
yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  therefore  the 
process  thereof  is  continued  between 
the  parties  aforesaid,  of  the  plea  afore- 
said, in  this  same  court,  before  the 
justices  thereof,  until  the  (first  Mon- 
day of  July)  of  the  term  of  (July), 
in  the  year  one  thousand  eight  hundred 
and  (fo'rty-siz),  at  the  (academy  in 
the  city  of  Utica);  and  the  same  day 
is  given  to  the  parties  aforesaid  at  the 
same  place,  to  hear  the  judgment  of 
the  said  court  thereupon.  At  which  said 
last  mentioned  day,  before  the  justices 
aforesaid,  at  the  place  last  aforesaid, 
come  the  parties  aforesaid,  by  their  re- 
spective attorneys  aforesaid.  •  And 
hereupon,  etc.  (proceed  to  enter  judg- 
ment, or  make  such  other  entry  as  the 
case  may  require).  Burr.  App.  85, 
fl63. 


CONTRIBUTION. 

I.    Bill  for  OontTibutlon,  272 
n.    Oomplaint  by  Go-surety,  27S 

UL    Decrees^  274 

A.  Beference,  Plaintiff  as  Surety,  274 
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L    Bill  for  Oontrlbntloii  on    (General 
Average. 

To  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  of 
Massachusetts: 

L.  L.  e.,  G.  M.  C.  and  G.  B.,  of  the 
eity,  county  and  state  of  New  York, 
and  W.  B.y  of  S.,  in  the  state  of  G., 
merchants  and  citizens  of  the  said 
states,  and  of  the  United  States;  the 
Sun  Mutual  Ins.  Co.,  the  N.  Y.  Mut 
Ins.  Co.,  and  the  General  Mut.  Ins, 
Co.,  corporations  established  within  and 
by  the  authority  of  the  state  of  N.  Y., 
and  doing  business  in  the  city  of  N.  Y., 
bring  this  their  bill  of  complaint 
against  T.  G.  C,  G.  H.,  O.  E.,  P.  C, 
W.  A.  and  against  D.  G.  and  J.  P., 
copartners;  S.  A.  E.,  C.  H.  M.,  I.  K.  M. 
and  P.  T.  J.,  copartners,  under  the  firm 


of  C.  H.M.  &  Co.,  all  of  B.,  in  the 
commonwealth  of  Mass.,  and  citizens 
of  the  United  States  and  of  the  said 
commonwealth  of  Massachusetts. 

And  thereupon  your  orators  eomplain 

and  say,  that  on  the day  of 

,  the  said  S.  C,  G.  B.  and  W. 

B.  were  owners  of  a  certain  vessel— 
a  barque  called  the  Vernon — and  that 
the  said  several  corporations  were  in 
Burers  thereon,  to  the  full  amount  of 
her  value,  against  the  perils  of  the 
seas,  and  other  perils  in  the  policies 
of   insurance   mentioned;    that   on    the 

day  of  — ,  said  vessel 

was  laden  with  a  cargo  of  cotton  and 
merchandise,  owned  by,  and  consigned 
to,  the  said  several  defendants,  as  ap- 
pears by  the  said  several  bills  of  lad* 
ing,  here  in  court  produced,  and  made 

part  of  this  bill;  that  on  said 

day  of ,   said   vessel  set    sail 

and    departed    from    ,    in    the 

state   of  y  bound   for    Boston 

foresaid;    that    on    the   night   of    the 

day   of  ,  then  next 

ensuing,  said  vessel  was  in  Massachu- 
setts bay,  in  a  heavy  gale,  and,  etc. 
(Here  describe  the  circumstances  of  a 
voluntary  stranding  for  the  safety  of 
the  ship,  cargo,  and  lives  of  those  on 
board.) 

Your  orators  further  show  that,  aft- 
erwards, the  cargo  on  board  said  vessel 
was  safely  landed  and  delivered  to  the 
said  defenclants  respectively,  and  that 
the  said  vessel  was  afterwards  got  off, 
and  the  damages  occasioned  by  her  be- 
ing so  voluntarily  stranded  repaired. 

Your  orators  further  show  that  said 
vessel,  her  freight  and  cargo,  were  in 
imminent  danger,  and  would  in  all 
probability  have  been  totally  lost,  if 
the  cables  had  not  been  slipped,  and 
said  vessel  run  ashore  as  aforesaid; 
and  that  by  the  said  voluntary  strand- 
ing the  same  were  saved  and  preserved 
to  the  respective  owners  thereof. 

Your  orators  further  allege  that  by 
the  said  voluntary  stranding  great 
damage  was  done  to  said  vessel,  and 
heavy  expenses  incurred  in  consequence 
thereof,  and  in  getting  her  off  and  re 
pairing  said  damages;  and  that  the 
owners  of  said  vessel  are  entitled  to 
demand  and  receive  of  the  owners  of 
her  cargo  their  respective  proportions 
of  the  damage,  loss  and  expenses  so 
incurred,  the  same  being  a  saeriflee 
made  and  incurred  by  the  owners  of 
said  vessel,  for  the  eommon  benefit  of 
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the  vessel,  cargo  and  freight,  and  ali 
interested  therein. 

Your  orators  farther  show  that,  in 
eonseqaenee  of  the  damage  suffered  by 
the  said  vessel  as  aforesaid,  the  own- 
ers thereof  abandoned  the  same  to  the 
said  corporations,  the  insurers  thereon, 
and  the  said  corporations  accepted  said 
abandonment,  and  paid  the  sums  by 
them  respectively  insured,  and  thereby 
became  assignees  of,  and  subrogated  to, 
all  the  rights  of  the  owners  of  said 
vessel,  to  demand  and  receive  a  con- 
tribution from  the  owners  of  the  said 
eargo  for  the  damages,  losses  and  ex- 
penses incurred  for  the  general  benefit. 

Your  orators   further  show  that   on 

the  day    of y    they 

caused  to  be  prepared  a  general  aver- 
age adjustment,  showing  the  amount 
of  the  losses,  damages  and  expenses 
incurred  by  reason  of  the  said  volun- 
tary stranding^,  and  of  the  apportion- 
ment thereof  upon  the  said  vessel,  her 
cargo  and  freight,  and  the  several  own- 
ers thereof,  and  that  by  said  adjust- 
ment it  appeared  that  the  said  T.  G.  G. 

ought   to   pay   the    sum   of  $ ; 

the  said  P.  C.,  the  sum  of  $ ; 


the  said  G.  M.  F.,  the  sum  of  $ 


the  said  C.  H.  M.  &  Oo.,  the  sum  of 

I ;   the  said  O.  E.  &  Co.,  the 

sum  of  $ — ,  etc.,  etc.;  and  that 

the  said  W.   A.  is  entitled  to  receive 

the  sum  of   $ ,  as  will  appear 

by  reference  to  said  adjustment,  here 
in  court  to  be  produced,  and  said  sev- 
eral defendants  were  then  respectively 
requested  to  pay  the  sums  from  them 
due  as  aforesaid. 

And  your  orators  well  hoped  that 
said  defendants  would  have  paid  the 
sums  so  due  from  them  as  requested. 

But  now  so  it  is,  may  it  please  your 
honors  that  the'  said  defendants  refuse 
to  pay  the  sum  from  them  respectively 
due  as  aforesaid,  and  pretend  that  the 
said  vessel  was  not  voluntarily  strand- 
ed, and  that  the  owners  thereof,  and 
their  insurers,  are  not  entitled  to  de- 
mand and  receive  any  contribution  for 
the  damage  sustained  by  the  stranding, 
and  expense  of  getting  off  and  repair- 
ing said  vessel,  the  contrary  whereof 
your  orators  charged  to  be  true. 

Pray  subpoena  to  the  said,  etc.  (the 
defendants),  and  that  they  may  be  or- 
dered and  decreed  to  pav  to  your  ora- 
tors the  sums  so  due  from  ihem  re- 
spectively, or  such  other  sums  as  may 
be  found  due  to  your  orators,  and  to 
stand  by,  etc     3  Dan.  Ch.  PI.  &  Pr. 

18 


(Perkins'  ed.)   1946;  Sturgess  v,  Cary, 
2  Curtis  C.  C.  59. 

n.    Complaint  for  Oontribntion  by  Oo- 
Surety. 

William  M.  Stallworth  v.  Holden  Pres- 

lar. 

The  plaintiff  claims  of  the  defend- 
ant the  sum  of  five  hundred  dollars, 
being  one-half  the  sum  of  one  thousand 
dollars,  paid  by  said  plaintiff  in  satis- 
faction of  a  certain  judgment  ren- 
dered in  the  county  court  of  Monroe 
county,  Alabama,  at  its  January  term, 
1842,  for  the  sum  of  three  thousand 
four  hundred  and  sixty-six  31/100  dol- 
lars, together  with  the  costs,  in  favor 
of  Halsey,  Utter  &  Co.,  against  Thomas 
B.  Watts  and  said  plaintiff;  said  judg- 
ment being  founded  on  a  promissory 
note  for  the  sum  of  two  thousand  six 
hundred  and  forty-six  04/100  dollars, 
made  at  Sparta,  Alabama,  on  the  11th 
of  July,  1837,  negotiable  and  payable 
at  the  Branch  Bank  at  Mobile,  due  on 
the  1st  day  of  March  next  after  the 
date  thereof,  signed  by  said  Thomas  B. 
Watts,  said  defendant  and  plaintiff, 
and  in  favor  of  Halsey,  Utter  &  Co. 
And  said  plaintiff  avers,  that  he,  to- 
gether with  said  defendant,  signed  said 
note  as  the  sureties  of  said  Watts; 
that  suit  was  brought  on  said  note  by 
Halsey,  Utter  &  Co.,  against  said 
Watts,  plaintiff  and  defendant;  that 
said  suit  was  discontinued  as  to  said 
defendant,  because  the  writ  was  not 
served  on  him;  that  the  judgment 
hereinabove  mentioned  was  rendered 
against  said  Watts,  who  then  was,  and 
continued  thereafter  to  be  insolvent, 
and  died  insolvent,  without  having  paid 
said  judgment,  which  was  also  ren- 
dered against  plaintiff;  which  said 
judgment  being  unreversed  and  in  full 
force,  plaintiff  has  paid  and  satisfied 
the  same  by  the  payment  of  one  thous- 
and dollars,  to-wit,  on  the  15th  of 
April,  1854.  By  means  whereof,  the 
defendant  became  liable  to  pay  and  re-t 
imburse  to  plaintiff  the  said  sum  of 
^v^  hundred  dollars,  with  interest 
thereon,  being  one-half  of  the  said  sum 
of  one  thousand  dollars.  The  plain- 
tiff claims  of  the  defendant,  also,  the 
further  sum  of  ^ve  hundred  dollars,  for 
moneys  paid,  laid  out  and  expended, 
bv  said  plaintiff,  for  said  defendant,  at 
his  request,  to-wit,  on  the  15th  of 
April,  1854.  Said  sums  of  money,  with 
the  interest  thereon,  remain  unpaid.'' 
Stallworth  r.  Preslar,  34  Ala.  505. 
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m.    Decreea 

A.  Decree,  Reference  far  Account  of 

FaymenU  by  Plaintiff  as  Sur- 
ety, 
This  court  doth  order  and  decree  that 
it  be  referred  to  A.  B.,  esq.,  one  of, 
etc.,  to  take  the  account  and  make  the 
inquiry  following,  that  is  to  say:  1. 
An  account  of  all  and  every  sum  and 
sums  of  money  which  hath  or  have  been 
paid  by  the  plaintiff,  as  one  of  the 
sureties  of  the  defendant  W.  G.,  as  col- 
lector    of    taxes     for     the     town     of 

,   in   the   county  of  , 

as  in  the  bill  mentioned.  2.  An  in- 
quiry whether  the  defendant  J.,  an- 
other of  such  sureties,  is  in  such  pecu- 
niary circumstances  that  he  can  con- 
tribute towards  the  payment  of  the 
sums,  if  any,  which  have  been  paid  by, 
or  may  be  payable  to,  the  sureties  of 
the  said  defendant  W.  G.,  or  either 
(any)  of  them;  but  the  said  inquiry 
is  to  be  without  prejudice  to  any  ques- 
tion between  the  plaintiff  and  the  de- 
fendant J.,  or  between  the  said  de- 
fendant and  all  or  any  of  his  co-de- 
fendants; and  the  defendants  S.  and  T. 
not  desiring  any  inquiry  whether  the 
defendant  F.  G.  can  contribute  towards 
the  payment  of  the  said  sums,  the 
court  doth  not  think  fit  to  direct  such 
inquiry.  Adjourn,  etc.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins'  ed.)  2253;  1  Seton  Dee. 
562,  563. 

B.  Decree  for  Contribution  Between 

Co-Sureties  and  Principal, 

This  court  doth  order  and  decree  that 
it  be  referred  to  A.  B.,  esq.,  one  o^ 
etc.,  to  take  an  account  of  all  sums 
of  money  paid  by  T.  W.,  the  testator 
in  the  pleadings  named,  and  the  plain- 
tiffs, his  executors,  or  either  of  them, 
agreeably  to  the  undertaking  in  the 
pleadings  mentioned,  dated,  etc.,  and 
compute  interest  on  such  sums  of 
money,  at  the  rate  of,  etc.,  from  the 
times  the  several  payments  were  made, 
and  tax  the  plaintiffs'  costs  of  this  suit 
(cause);  and  it  is  further  ordered  that 
the  defendant  G.  Wright  pay  to  the 
plaintiffs  one  moiety  of  what  shall  be 
found  due  for  principal  and  interest 
as  aforesaid,  together  with  their  costs 
of  this  suit  (cause)  when  so  taxed  (with- 
in, etc.).  And  it  is  further  ordered  that 
the  defendant  G.  Watson  (within,  etc.) 
pay  to  the  plaintiffs  the  other  moiety 
of  what  shall  be  found  due  for  prin- 
cipal and  interest  as  aforesaid,  and  also 
pay  to  the  defendant   G.  Wright  the 


principal  and  interest  before  directed 
to  be  paid  by  him  to  the  plaintiffs, 
together  with  the  costs  of  the  said 
defendant  G.  Wright,  to  be  taxed,  etc., 
and  also  the  costs  which  he  shall  paj 
to  the  plaintiffs  under  the  direction 
before  given.  Liberty  to  apply.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2253; 
1  Seton  Dee.  (Eng.  ed.,  1862)  562. 

0.  Decree  Between  Co-Defendants  tii 
Suit  by  Creditor, 

It  appearing  to  t£e  court  that  the 
defendants  W.  and  his  wife  have  paid 
to  the  plaintiffs  what  was  reported  due 
to  the  plaintiffs  by  the  master's  report, 
dated,  etc.,  for  their  demands  and 
costs  of  this  suit,  the  court  doth  de 
clare  that  the  defendant  G.  ought  to 
indemnify  the  said  defendants  W.  and 
wife,  in  respect  of  such  payment,  and 
to  reimburse  them  what  they  have  so 
paid;  and  the  court  doth  order  that 
the  said  defendants  W-  ftad  wife  be 
at  liberty  to  prosecute  the  said  decree 
against  the  said  defendant  Q.,  in  the 
names  of  the  plaintiffs,  in  order  to 
recover  against  the  said  defendant  0. 
what  they  have  so  paid  to  the  plain- 
tiffs; and  the  defendants  W.  and  wife 
are  to  be  at  liberty  to  make  use  of 
the  names  of  the  plaintiffs  for  that 
purpose,  the  said  defendants  W.  and 
wife  indemnifying  the  plaintiffs  against 
any  costs  or  damages  they  may  be  lia- 
ble to  on  that  account.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2255;  1  Seton 
Dee.  563,  564. 

D.  Decree,  One  Co-Surety  UnahU  To 
Pay  His  Full  Share. 

This  court  doth  order  and  decree  that 
"the  defendants  S.  and  P.,  as  execu- 
tors of  F.  S.,  one  of  the  co-sureties 
with  the  late  plaintiff  H.,  for  the  de- 
fendant W.  G.,  as  the  collector,  etc., 
under  the  several  bond,  dated,  etc.,  on 

or  before  the day  of , 

pay  to  the  plaintiffs  T.  and  W.,  as  ex- 
ecutors   of   the   said   H.,    the    sum   of 

$ • J    being    one-fourth    part     of 

$ : — ,     which     is    the     aggregate 

amount  of  the  sums  amounting  to 
$— ,  paid  by  the  said  late  plain- 
tiff in  satisfaction  of  the  said  bonds, 
and  for  the  costs  in  the,  etc.,  men- 
tioned, and  of  $ agreed  upon 

as  the  amount  of  the  interest  on  the 
same  at  the  rate  of,  etc.,  from  the 
respective  times  when  the  several  prin- 
cipal sums  were  paid  by  the  said  H.; 
and  that  the  -  defendant  €uter,  another 
of   such   co-sureties,   within   the    time 
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aforesaid,   pay    to    the    said    plaintiffs 

T.  and  W.  the  sum  of  $ — ^  being 

one  other  fourth  part  of  the  said  sum 

of  $ ,  and  that  the   defendant 

J.,  another  of  such  co-sureties^  within 
the  time  aforesaid,  pay  to  the  plain- 
tiffs T.  and  W.  the  sum  of  $ ^ 

agreed  to  be  paid  by  him;  and  that 
the  defendants  S.  and  P.,  within  the 
time    aforesaid,    pay    to   the   plaintiffs 

T.  and  W.  the  sum  of  $ — — ,  agreed 

to  be  paid  by  them  in  respect  of  the 
one-fourth  share  that  ought  to  have 
been  contributed  by  the  defendant  J. 
Like  direction  as  to  the  defendant 
Sater.  And  the  court  doth  further  or- 
der 'I that  the  defendant  W.  G.,  within 
the  time  aforesaid,  repay  to  the  plain- 
tiffs T.  and  W.  the  sum  of  $— , 

being  the  difference  between  the  said 

sum    of   $ and    the     sum     of 

$ ,  the   amount   of  the  several 

sums  so  to  be  paid  to  them  as  afore- 
said, and  also  repay  to  the  defendants 
8.  P.,  Suter  and  J.,  respectively,  the 
several  amounts  that  shall  be  paid  by 
them  to  the  plaintiffs,  under  the  direc- 
tions hereinbefore  contained;  and  the 
plaintiffs  and  the  last  named  defend- 
ants not  asking  any  directions  for  con- 
tribution against  the  defendant  F.  G., 
another  of  such  co-sureties,  this  court 
does  not  think  fit  to  direct  such  con- 
tribution. And  this  court  doth  further 
or^er  that  the  defendants  S.  and  P. 
and  Suter  pay  to  the  said  plaintiffs 
T.  and  W.  so  much  of  the  costs  of 
these  suits  (causes)  up  to  this  time 
as  have  been  occasioned  by  their  insist- 
ing that  they  were  not  liable  to  con- 
tribute  anything   towards   payment   of 

the    said    sum    of   $ ;    but    this 

court  does  not  think  fit,  under  the  cir- 
cumstances of  this  ease,  to  give  any 
other  costs  on  either  side."  8  Dan. 
Ch.  PI.  ft  Pr.   (Perkins'  ed.)  2254. 

CONTBTBUTOBY      NEGLIGENCE.  — 
See  Neoijoence. 

OONVERSION.— See  Tbovkr  and  CJON- 

VESSION. 
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(?BOBS-BEPEBENOB: 

Injunctions  : 
Injunction  Against  Publishing. 

I.     Bill  To  Bestraln  Infringement  of 
Copyright,   and  for  Acconntlng. 

The  bill  of  complaint  of  C.  F.,  I.  G. 
W.,  L.  T.,  and  J.  S.,  all  of  C,  in  the 
county  of  M.,  in  said  district^  against 
B.  M.,  N.  C,  G.  P.  L.,  and  T.  H.  W., 
and  C.  W.  U. 

Bespectfully  show  your  orators  C.  P., 
T.  G.  W.,  and  L.  T.,  printers  and  pub- 
lishers and  copartners,  doing  business 
under  the  name  and  style  of  F.,  W.  ft 
T.,    and    J.    S.,    gentleman,    all    of    C, 
in   the   county  of  M.,  in  said   district 
of    Massachusetts,    and    all    being    cit- 
izens of   the   United   States,    that   the 
said   J.    S.   is,   and   heretofore   at   the 
time  of   the   infringement   hereinafter- 
wards  mentioned  was,  proprietor  of  the 
copyright  of  a  work  of  which  the  said 
J.  S.   is   the  author  and  compiler,  en- 
titled, "The  Writings  of  George  Wash- 
ington, being  his  Correspondence,  Ad- 
dresses,  Messages,   and    other    Papers, 
official  and  private,  selected  and  pub- 
lished  from   the   original   Manuscripts, 
with  a  Life  of  the  Author,  Notes  and 
Illustrations,  by  J.   S.,'»   consisting  of 
twelve  volumes,  of  all  which  volumes 
respectively   the   copyright   was    taken 
out  by  said  J.  S.,  previous  to  the  pub- 
lication   thereof    respectively,    and    se- 
cured according  to  law,  the  said  J.  S., 
at    the    time    of    taking    out    and    se- 
curing said  copyrights  respectively,  and 
still    being    a   citizen    of    the     United 
States,  and  the  term  of  each  and  all 
of  which  copyrights  has  still  more  than 
eight  years  to  run;  and  that  said  P., 
W.    ft    T.,    before     the     infringement 
hereinafterwards    complained    of,    had, 
by  an  agreement  with  safd  J.  S.,  un- 
dertaken and  become  interested  in  and 
assumed    a   part    of   the   risk    and   re- 
sponsibility of  the  publication  of  said 
work,    and    that    ever    since    the    first 
publication   of  the  several  volumes  of 
said  work,  the  public  has  been  supplied 
with  copies  of  the  same  by  said  J.  S. 
and  the  publishers  of  the  same  at  rea- 
sonable prices;  and  that  said  J.  S.  and 
said  F.,  W.   ft  T.,  have  incurred  very 
large   expenses   upon    said   publication, 
and  have  been  and  are  in  the  receipt 
of  large  amounts,  the  proceeds  of  the 
sale  of  said   work,  to   reimburse   their 
expenses,    and    remunerate    their   labor 
and  care  bestowed  on  the  same.     And 
your  orators   further   show  that   they, 

Vol. 


276 


COPYRIGHT  PROCEEDINGS 


your  orators,  being  in  the  receipt  of 
large  sums,  the  proceeds  of  the  sale  of 
said  work  as  aforesaid,  under  said  copy- 
rights, B.  M.,  N.  C,  and  T.  H.  W.. 
all  of  B.,  in  the  county  of  S.,  in  said 
district  of  Massachusetts,  and  G.  P.  L. 
of  C,  in  the  county  of  if.,  in  the  dis- 
trict of  N.  H.,  booksellers,  being  co- 
partners under  the  name,  style,  and 
firm  of  M.,  C,  L.  &  W.  and  also  C. 
W.  U.  of  S.,  in  the  county  of  E.,  in 
said  district  of  Massachusetts,  clerk, 
all  of  them  well  knowing  that  said 
J.  S.  held  such  copyrights  and  said 
F.,  W.  &  T.  were  interested  in  the 
said  publication,  and  deliberately  after 
due  notice,  intending  to  infringe  said 
copyright  at  said  B.  on  the  fifth  day 
of  August,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty,  and  at 
divers  times  before  and  since  the  said 
fifth  day  of  August,  without  the  al- 
lowance and  consent  of  your  orators, 
or  either  of  them,  published  and  ex- 
posed to  sale  and  sold  a  work  in  two 
volumes  entitled  '<The  Life  of  Wash- 
ington," in  the  form  of  an  auto- 
biography, the  narrative  being,  to  a 
great  extent,  conducted  by  himself  in 
extracts  and  selections  from  his  own 
writings,  with  portraits  and  other  en- 
gravings, consisting  of  pages 

in  the  whole,  which  they  still  continue 
to  expose  to  sale,  having  had  due  no- 
tice, and  well  knowing  that  the  same 
is  a  copy  from,  and  an  infringement 
and  piracy  of,  said  "Writings  of 
George  Washington,  etc.,  with  a  Life 
of  the  Author,"  so  published  by  your 
orators  as  aforesaid.  And  your  orators 
aver  that  three  hundred  and  eighty- 
eight  pages  of  said  piratical  work  are 
copied  verbatim  et  literatim  from  the 
said  work  so  edited  and  compiled  by 
said  J.  S.,  as  aforesaid,  and  so  pub- 
lished by  your  orators  as  aforesaid,  con- 
sisting of  matter  which  was  published 
originally  by  said  J.  S.  under  his  said 
copyright,  and  which  had  never  before 
been  published  or  printed,  and  which  he, 
the  said  J.  S.  and  his  assigns,  had  the 
exclusive  right  and  privilege  to  print, 
publish,  and  sell,  and  expose  to  sale; 
and  that  many  other  parts  of  said 
piratical  work  published  by  said  parties 
complained  of,  besides  three  hundred 
and  eighty-eight  pages,  are  infringe- 
ments upon  said  J.  S.'s  said  copyrights, 
whereby  your  orators  hath  sustained 
great  damage,  detriment,  and  injury. 
And  your  orators  further  show,  that 
said  M.,  C,  L.  &  W.  and  U.  still  con- 


tinue and  threaten  hereafter  to  con- 
tinue to  print,  publish,  and  expose  to 
sale  and  sell  copies  of  the  said  piratical 
work,  the  protests,  expostulations,  ana 
warnings  of  your  orators  to  them  to 
the  contrary  notwithstanding.  All 
which  actings,  doings,  and  pretences 
are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  wrong  and  in- 
jury of  your  orators  in  the  premises. 
In  consideration  whereof  and  foras- 
much as  your  orators  are  remediless 
in  the  premises  at  law,  and  cannot 
have  adequate  relief,  save  in  a  Court 
of  Equity,  where  matters  of  this  and 
the  like  nature  are  properly  cogniz- 
able and  relievable,  and  to  the  end  that 
said  M.,  C,  L.  &  W.  and  U.  may  ap- 
pear and  answer  all  and  singular  the 
matters  and  things  hereinbefore  set 
forth  and  complained  of,  particularly 
how  many  copies  of  said  piratical  work 
they  have  sold,  what  number  they 
have  on  hand,  and  that  they  may  he 
restrained  by  injunction  issuing  from 
this  court  from  selling  or  exposing  to 
sale  or  causing  or  being  in  any  way 
concerned  in  the  selling  or  exposing  to 
sale,  or  otherwise  disposing  of  any 
copies  of  said  piratical  work,  and  that 
they  be  ordered  and  decreed  to  rendei 
an  account  of  the  copies  of  the  same 
that  they  have  sold,  and  to  pay  over 
the  profits  of  such  sales  to  the  plain- 
tiffs, and  that  they  be  ordered  to  sur- 
render and  deliver  up  the  copies  on 
hand  and  the  stereotype  plates  of  said 
piratical  work  to  an  officer  of  this 
court  to  be  canceled  and  destroyed,  and 
be  ordered  to  pay  the  plaintiffs  their 
costs;  and  that  your  orators  may  have 
such  other  and  further  relief  as  to  this 
honorable  court  may  seem  meet,  or  as 
equity  may  require.  May  it  please  this 
honorable  court  to  grant  to  your  ora- 
tors a  writ  of  subpoena  directed  to  the 
said  M.,  O.,  L.  &  W.  and  U.,  com- 
manding them  at  a  day  certain,  and 
under  a  certain  penalty  to  be  therein 
inserted,  personally  to  be  and  appear 
before  this  honorable  court,  then  and 
there  to  answer  the  premises,  and  t§ 
stand  and  abide  such  order  and  decree 
therein  as  to  this  honorable  court  shall 
seem  agreeable  to  equity  and  good 
conscience.  3  Dan.  Gh.  PI.  ft  Pr.  (Per- 
kins' ed.  1997-1999;  Folsom  r.  Marsh, 
2  Story  C.  C.  100,  9  Fed.  Cas.  No. 
4,901. 

n.    Order  for  Bef erance  as  to  InfMiige- 
ment. 
(By    consent.)      It   is   ordered   that 
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it  be  referred  to,  etc.,  to  inquire  and 
report,  whether  the  eopper-plate  pub- 
lished by  the  defendant,  entitled,  etc., 
is  of  the  same  size  and  scale,  and  has 
the  same  marginal  notes  and  directions 
or  instructions,  and  is  in  all  respects 
the  same  as  the  first  plate  published  bj 
the  plainUff,  entitled,  etc.,  save  an  af- 
fected variation  in  the  historical  and 
geographitol  anecdotes  in  the  margin, 
etc.  3  Dan.  C?h.  PI.  &  Pr.  (Perkins* 
ed.)  2316;  2  Seton  Dec.  (Eng.  ed.  1862) 
905. 

HL   Older  for  Injunction  Staying  Par- 
tial Inftlngement. 

This  court  doth  order  that  an  in- 
janetion  be  awarded  to  restrain  the 
defendant,  his  servants,  agents,  or 
workmen,  from  printing,  publishing, 
selling,  or  otherwise  disposing  of,  such 
parts  of  the  book  in  the  bill  men- 
tioned to  have  been  published  by  the 
defendant  as  hereinafter  specified, 
viz.,  that  part  of  said  book  of  the 
defendant  which  is  entitled,  etc.,  and 
also  that  part  thereof  which  is  en- 
titled, etc;  until,  etc.  3  Dan.  Gh.  PI. 
&  Pr.  (Perkins'  ed.)  2315;  2  Seton 
Dec.  (Eng.  ed.  1862)  905. 

IV.  Decree  for  Perpetual  Injunction 
Upon  Printing,  Pabliflhing,  Etc. 
''This  cause  came  on  to  be  heard, 
at  this  term,  upon  the  bill  and  an- 
swer, and  the  master's  report,  and  was 
argued  by  counsel,  on  consideration 
whereof,  it  is  ordered,  adjudged,  and 
decreed,  that  the  master's  report  be, 
and  the  same  hereby  is,  approved  and 
confirmed;  And  thereupon  it  is  fur- 
ther ordered,  adjudged,  and  decreed 
by  the  court,  that  said  defendants  be, 
and  they  hereby  are,  severally  and 
perpetually  restrained  and  enjoined 
from  printing,  publishing,  selling  or 
exposing  to  sale,  or  causing  or  being 
in  any  way  concerned  in  the  printing, 
publishing,  selling,  or  exposing  to  sale, 
of  any  copy  or  copies  of  the  whole 
or  any  part  of  the  three  hundred  and 
fifty-three  pages  copied,  as  reported  by 
the  master  in  said  Life  of  Washington, 
mentioned  in  the  bill  and  answer,  pub- 
lished by  the  defendants,  from  the 
life  and  Writings  of  Washington,  men- 
tioned in  the  bill  and  answer,  published 
by  the  plaintiffs;  and  that  the  plain- 
tiffs recover  their  costs  against  the 
defendants;  the  plaintiffs  waiving  the 
account  prayed  for  in  the  bill,  the 
court  does  not  order  such  account."  3 
Dao,  (Hl  n.  *  Pr.  (Perkins'  ed.)  2315; 


Polsom  V,  Marsh,  2  Story  C.  C.  100,  9 

Fed.  Cas.  No.   4,901. 

CORAM  NOBIS.— See  Writ  of  Ereob. 
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For  other  forms,  see  5  Standard 
Proc.  533. 

I.    Subpoena  for  Witness. 

The  people  of  the  state  of  New  York, 

to  ; 

We  command  you  and  each  of  you, 
that  all  business  and  excuses  being  laid 
aside,  you  be  and  appear  before  the 
undersigned,  one  of  the  coroners  of  the 

county   of ,   at  ,   on 

the  ,  at ,  in  the  fore- 

noon (or  forthwith),  to  testify  upon 
an  inquest  then  and  there  to  be  had 

upon  the  body  of  y  deceased 

(or  upon  the  body  of  a  person  whose 
name  is  unknown),  and  hereof  fail  not 
at  your  peril. 

Witness    the   hand    of   said    coroner 

this  day  of  ,  187—. 

A.  B.,  coroner. 

Crocker  on  Sheriffs  (2d  ed.)  616. 

n.    Jury. 

A.  Oath  to  Foreman  of  Jury, 
You  do  swear  that  you  will  well  and 
truly  inquire  how  and  in  what  manner 
and  when  and  where  the  person  lying 
here  (or  whose  body  you  have  just 
viewed,  as  the  case  may  be)  came  to 
his  death  (or  was  wounded),  and  who 
such  person  was,  and  into  all  the  cir- 
cumstances attending  such  death  (or 
wounding),  and  by  whom  the  same  was 
produced;  and  that  yon  will  make  a 
true  inquisition  thereof,  according  te 
the  evidence  offered  to  you,  or  arising 
from  the  investigation  of  the  body:  so 
help  yon  Ged.  Crocker  on  Sheriffs  (2d 
ed.)  «17. 
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B.    Oath  to  the  Jurors. 

The  same  oath  which  A.  B.,  the  fore- 
man of  this  inquest,  hath  on  his  part 
taken,  you  and  each  of  you  do  now 
take,  and  shall  well  and  truly  observe 
and  keep  on  your  part:  so  help  you 
God.    Crocker  on  Sheriffs  (2d  ed.)  617. 

m.    Oath  to  Witness. 

The  evidence  you  shall  give  upon 
the  inquest  touching  the  death  (or 
wounding)  of (or  of  the  per- 
son whose  body  has  been  viewed)  shall 
be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth:  so  help  you  God. 
Crocker  on  Sheriffs  (2d  ed.)  617. 

IV.    Inquisitions. 

A.    Inquisition    of    Murder    Against 

Principal,     and     Aiders,     and 

AbettoTH. 

Middlesex.     An  inquisition  indented, 

taken  for  our  sovereign  lord  the  king, 

at    the    parish     of ,    in    the 

county  of  ,  the  day 

of  ,  in  the  year  ol 


the    reign   of 


-,   before   A.  B., 


gentleman,  one  of  the  coroners  of  our 
said  lord  the  king,  for  the  county 
aforesaid,  upon  the  view  of  the  body 
of  C.  D.,  then  and  there  lying  dead, 
upon  the  oaths  of  E.  F.,  G.  H.,  I.  K., 
etc.  (stating  all  the  names),  good  and 
lawful  men  of  the  county  aforesaid, 
duly  chosen,  and  who  being  then  and 
there  duly  sworn,  and  charged  to  in- 
quire for  our  said  lord  the  king,  when, 
where,  how,  and  after  what  manner, 
the*  said  C.  D.  came  to  dis  death,  do 
say  upon   their  oath   that  one  L.   M., 

late  of ,  aforesaid,  gentleman, 

not  having  the  fear  of  God  before  his 
eves,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the, 
etc.,  with  force  and  arms,  at,  etc.,  in 
and  upon  the  aforesaid  C.  D.,  in  the 
peace  of  God  and  of  the  said  lord  the 
king,  then  and  there  being  feloniously, 
wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that 
the  .  aforesaid  L.  M.,  then  and  there, 
with  a  certain  drawn  sword,  made  ol 
iron  and  steel,  of  the  value  of  5s., 
which  he  the  said  L.  M.  then  and  there 
had,  and  held  in  his  right  hand;  the 
aforesaid  C.  D.,  in  and  upon  the  left 
part  of  the  belly  of  the  said  C.  D.,  a 
little  above  the  navel  of  the  said  C.  D., 
then  and  there  violently,  feloniously, 
wilfully  and  of  his  malice  aforethought, 
thrust,  stab  and  penetrate,  and  that 
the  said  C.  D.,  with  the  sword  afore- 
said,  by   the   thrusting,   stabbing   and 


penetrating  aforesaid,  did  then  and 
there  give  onto  him  the  said  C.  D.,  in 
and  upon  the  aforesaid  left  part  of  the 
belly  of  the  said  C.  D.,  a  little  above 
the  navel  of  the  said  C.  D.,  one  mortal 
wound,  of  the  breadth  of  half  an  inch, 
and  of  the  depth  of  three  inches,  ot 
which  said  mortal  'wonnd  the  afore- 
said C.  D.,  then  and  there  instantly 
died  and  so  the  said  L.  M.,  then  and 
there,  in  manner  and  by  the  means 
aforesaid,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and 
murder  the  said  C.  D.,  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.  And  the  said 
jurors  further  say,  upon  their  oath 
aforesaid,  that  N.  O.,  of ,  yeo- 
man, and  P.  Q.,  of  ,  yeoman, 

were  feloniously  present  with  drawn 
swords,  at  the  time  of  the  felony  and 
murder  aforesaid,  in  form  aforesaid 
committed,  that  is  to  say,  on  the  said, 

etc.,    at aforesaid,     in     the 

county  aforesaid,  then  and  there  com- 
forting, abetting  and  aiding  the  said 
L.  M.  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  manner  aforesaid, 
against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

In  witness  whereof,  as  well  the  afore- 
said coroner  as  the  jurors  aforesaid, 
have  to  this  Inquisition  put  their  seals 
on  the  day  and  year  and  at  the  place 
first  above  mentioned. 

A.  B.  Coroner. 
C.  D.,  etc.,  jurors. 

2  Chit.  Cr.  L.  7. 

Inquisition, 
State  of  New  York,  county  of , 

AS   * 

DO.  . 

Inquisition   taken    at,   etc,   on,   etc. 


before 


one   of  the  coroners 


of   said   county,  upon  a  view   of   the 

body  of (or  person  unknown), 

then  and  there  lying  dead  (or  wound- 
ed), upon  the  oath  of  E.  F.,  G.  H., 
J.  K.,  etc.,  good  and  lawful  men  of  the 
said  county,  who  being  duly  summoned 
and  sworn  to  inquire  into  all  the  cir- 
cumstances attending  the  death  (or 
wounding)    of   the   said   —  »   (or 

person  unknown),  and  by  whom  the 
same  was  produced,  and  in  what  man- 
ner, and  when  and  where  the  said 
'  came  to  his  death  (or  was 
wounded),  do  say  upon  their  oaths, 
aforesaid,*  that  the  deceased  came  to 
his  death  from  a  wound  in  the  left 
lung  inflicted  by  one  — ^—  with  a 
knife  (pistol  shot,  blow  of  a  dab, 
slung  shot,  etc,  etc.),  at,  etc.,  on,  etc; 
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whieh  wound  was  given   by  the   said 

with  the  premeditated  design 

of  effecting  the  death  of  the  deceased, 
and  so  the  said  jurors  say  that  the 
said  killing  of  the  deceased  by  the  said 
was  murder  (or  manslaugh- 
ter) in  the  '  degree.* 

In  witness  whereof,  as  well  the  said 
coroner  as  the  jurors  aforesaid,  have 
to  this  inqaiaition  set  their  hands  and 
seals,  on  the   day  of  the  date  hereof. 

C.  D.  tforoner  (L.  S.) 

E.  F.,  foreman  (L.  S.) 

Jurors. 

G.  H.,  etc.,  etc.  (L.  8.) 
Crocker  on  Sheriffs  (2d  ed.)  618. 

B.    Inqvisitifm  Where  One  Has  Died 
a  Natural  Death. 

Insert  in  preceding  form  in  place  of 
part  between  **. 

The  said ,  on,  etc.,  at,  etc., 

was  found  lying  dead  in  the  highway 

near  the  house  of  ,  and  that 

he  had  no  mark  of  violence  appearing 
upon  his  body;  and  so  the  said  jurors, 
upon  their  oaths  aforesaid,  say  that 
the  said  died  by  the  visita- 
tion of  God.  Crocker  on  Sheriffs  (2d 
ed.)  624. 

V.    Examination  of  Acciuod. 


County  of 


-,     59. . 


Examination  of  0.  D.  before  the  nn- 
dersigned,  one  of  the  coroners  of  said 
county,  who  is  charged  upon  inquest 
taken  before   me  with  the  murder  of 

E.  P.,  of  ,  at,  etc.,  — '■ , 

on,  etc., ;  the  said  C.  D,  hav- 
ing been  arrested  and  brought  before 
me  to  answer  to  said  charge.  And  the 
said  C.  D.,  after  having  been  first  duly 
informed  by  me  of  the  charge  against 
him  and  that  he  was  at  liberty  to  re- 
fuse to  answer  any  question  that  might 
he  put  to  him,  and  after  having  been 
allowed  a  reasonable  time  to  send  for 
and  advise  with  counsel,  to  the  in- 
quiry. What  is  your  name?  He  an- 
swered C.  D.  Q.  What  is  your  aget 
Ana  Twenty-five  years.  Q.  What  is 
your  occupation?  Ans.  A  farmer.  Q. 
Where     do     you     reside?       Ans.       La 

.     Q.      Did   you    know   E.   F., 

the  deceased?  Ans.  By  the  advice  of 
my  counsel  I  decline  to  answer  any 
further  questions. 

The  foregoing  answers  of  C.  D.  to 
the  several  interrogatories  put  to  him 
on  such  examination  were  reduced  to 
writing  by  me  and  were  read  by  me  to 
the  said  C.  D.,  and  were  eorreeted  by 


him  and  made  conformable  to  what  he 
declared  to  be  the  truth;  and  they 
contain  all  the  answers  so  made  by 
said  prisoner. 

A.  B.,  coroner. 
Crocker  on  Sheriffs  (2d  ed.)  626. 

VL  Warrant  of  Coroner  for  Arrest 
of  Party  Charged  by  the  In- 
qnlsitlon  With  the  Crime. 

To    the   sheriff,    or   any    constable     or 

marshal  of  the  county  of  : 

Whereas,     by     the     inquisition     of 
-,  good  and  lawful  men  of  said 


county,  taken  upon  their  several  oaths 

before  ,   one   of   the   coroners 

of  said  county,  at  the  dwelling  house 

of  at  C.  D.,  is  charged  with 

having  feloniously  killed  and  murdered 

on  the ,  at r-; 

you  are  therefore  hereby  commanded, 
in  the  name  of  the  people  of  the  state 
of  N«w  York,  forthwith  to  arrest  the 
said  O.   D.   and   bring   him  before  me 

at ,  to  be  dealt  with  according 

to  law. 

Given  under  my  hand  this  — — 

day  of  ,  18 — . 

A.    B.,    coroner. 

Crocker  on  Sheriffs  (2d  ed.)  626. 

vn.    Warrant     of     Commitment     of 
Pxlfloner. 

To    the   sheriff,   or   any   constable    or 

marshal  of  the  county  of  ; 

and  to  the  keeper  of  the  common  jail 

of  said  county: 

Whereas,  C.  D.  having  been  charged 
upon  inquisition  taken  before  me,  one 
of  the  coroners  of  said  county,  on 
-,   on   the   oaths   of 


with    having    on 
murdered   one 


killed  and 
-,  and  the  said 
C.  D.  having  been  brought  before  me 
as  such  coroner,  to  answer  to  the  said 
charge  *  (and  having  taken  the  examin- 
ation of  said  C.  D.). 

These  are  therefore,  to  command  you, 
the  said  sheriff,  constable  or  marshal, 
that  you  forthwith  convey  and  deliver 
to  the  said  keeper  of  the  eaid  jail  the 
body  of  the  said  C.  D.;  and  you,  the 
said  keeper,  are  hereby  required  to  re- 
ceive the  said  C.  D.  into  your  custody 
in  the  said  common  jail,  and  him  there 
safely  keep  until  he  shall  be  discharged 
by  due  course  of  law. 

Given   under  my   hand   and   seal  at 

the  of  the  said  county,  the 

day  of  ,  187—. 

A.  B.,  coroner  (L.  S.) 

Crocker  on  Sheriffs  (2d  ed.)  627. 
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CORONER'S  INQUEST 


Vm.    Becognizances. 

A.    Recognizance  by  Witness. 

County  of  ,  ss.: 

Be     it    remembered,    that     on    this 
day  of ,  187—,  A.  B., 


C.    D.    and    E.   F.,    of    the    town    of 

,    in    said    county,    personally 

came  before  me,  G.  H.,  one  of  the  cor- 
oners of  said  county,  and  severally 
acknowledged  themselves  to  be  iii- 
debted  to  the  people  of  the  state  of 
New  York,  each  separately,  in  the  sum 

of dollars,  to  be   made   and 

levied  of  their  goods  and  chattels, 
lands  and  tenements  to  the  use  of  the 
said  people,  if  default  shall  be  made 
in  the  condition  following: 

The  condition  of  this  recognizance  is 
such  that  if  the  above  bounden  A.  B., 
C.  D.  and  E.  F.,  shall  personally  be 
and  appear  at  the  next  court  of  ses- 
sions (or  at'  the  next  court  of  oyer 
and  terminer)   to  be  held  in  and  for 

the   said  county   of  ,  to  give 

evidence  on  behalf  of  the  said  people 

against for  feloniousl/' killing 

and    murdering    as    well    to 

the  grand  jury,  as  the  petit  jury,  and 
do  not  depart  the  said  court,  without 
leave,  then  this  recognizance  to  be 
void  and  of  no  effect,  otherwise  to  re- 
main   in    full   force.     Subscribed   and 

acknowledged    the    day    and 

year  first  above  written. 

G.  H.,  coroner. 
(Signed)    A.   B. 

C.    D. 

E.   F. 
Crocker  on  Sheriffs  (2d  ed.)  627. 

B.    Recognizance    by     Witness    With 
Sureties, 

County  of  —            ,  ss.: 
Be     it     remembered,     that     on    this 
day  of  J  187—,  A.  B. 


A.  B.  shall  personally  be  and  appear, 
etc.  (same  as  preceding  form). 

If  the  witness  is  a  married  woman 
or  an  infant,  the  recognizance  is  like 
the  last,  but  neither  the  female  nor 
the  infant  should  be  parties  to  it,  or 
sign  it.  Crocker  on  Sheriffs  (2d  ed.) 
628. 


and  C.  D,f  all  of  the  town  of 
in  said  county,  personally  came  before 
me,  G.  H.,  one  of  the  coroners  of  the 
said  county,  and  severally  acknowl- 
edged themselves  to  be  indebted  to  the 
people  of  the  state  of  New  York,  in 
the  manner  and  form  following,  that 
is  to  say:  the  said  A.  B.  in  the  sum 

of and  the  said  C,  D.  and  L. 

M.  in  the  sum  of ,  each  to  be 

levied  of  their  respective  goods  and 
chattels,  lands  and  tenements  to  the 
use  of  the  said  people,  if  default  shall 
be  made  in  the  condition  following: 

The  condition  of  the  above  recogni- 
zance is  such  that  if  the  above  bounden 
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Attaghicekt: 
Attachment    Against    Poreign    Cor- 
poration. 
Bankruptcy: 

Proof  of  Debt  Due   Corporation. 
Bills  akd  Answers: 
Introduetory    Part    of   Bill    by    Cor- 
poration. 
Bills  and  Notes: 
Answer,  Unauthorized  Acceptance  in 
Name  of  Corporation. 

ObEDiTOBs'  Suits  : 
BUI  Against  a  Corporation   and  Its 
Stockholders. 

Declaration  and  Complaint: 
Commencement  of  Declaration  Where 

Corporation  Is  Plaintiff; 
Commencement  of  Declaration,  Where 

Corporation  Is  Defendant; 
Commencement  of  Declaration  Where 

Banking  Association  Is  Plaintiff; 
Commencement  of  Declaration  Where 

Banking    Association    Is    Defend- 
ant; 
Commencement  of  Declaration  Where 

Town  Is  Plaintiff; 
Commencement  of  Declaration  Where 

Town    Is    Defendant; 
Commencement  of  Declaration  Where 

County  Is  Plaintiff; 
Commencement  of  Declaration  Where 

County  la  Defendant. 

DZCREES: 

Usual  Directions,  Payment  of  Inter- 
est to  Corporation  Aggregate; 

Usual  Directions  for  Payment  of  In- 
terest to  Treasurer  of  a  Corpora- 
tion. 
Fraud  and  Deceit; 

Complaint   for  PraucLulently  Misrep- 
resenting Value  of  Stock   in  Cor- 
poration   Taken    in    Payment    for 
Services. 
Injunctions  : 

Injunction  Against  Beorganizatiou  of 
Corporation; 

Decree    Bestraining   Town     and     its 
Officers; 

Injunction  Against  Banking  Corpora- 
tion; 

With   Order   To   Show    Cause     Why 
Beceiver  Should  Not  Be  Appointed; 

Undertaking   on   Injunction   Against 
Corporation. 
Intebpleadek: 

Affidavit     of    Secretary     to     Public 
Company  To  Be  Annexed  to  Bill 
of  Interpleader. 
Jurisdiction  : 

Answer,  No  Jurisdiction  by  Poreign 
Corporation; 


Answer,  No  Jurisdiction  by  Do- 
mestic corporation  Sued  in  Local 
Court. 

Quo  Warranto: 
Information  in  Nature  of  Quo  War- 
ranto Against   Corporation; 
Plea  to  an  Informati(ui  Against  Cor^ 
poration. 

Beceivers  : 

Complaint  by  Beceiver  Alleging  Ax>- 
pointment  for  Dissolved  Corpora- 
tior. 

Betubns: 
Beturn  of  Summons  Against  Corpora- 
tion. 

Bevivoe: 

Stipulation  in  Action  Against  Cor- 
poration, on  Expiration  of  Char- 
ter, To  Bevive  in  Name  of  New 
Corporation. 

Sequestkation: 
Order    for    Sequestration;     Corpora- 
tions; 
Writ  of  Sequestration  To  Compel  Ap- 
pearance of  a  Corporation. 

Service  of  Process  and  Papers: 
Affidavit  Where  Defendant  Is  a  For- 
eign  Corporation; 
Order  of  the  Court   for  Publication 
of   the    Summons,   Where   the    De- 
fendant Is  a  Foreign  Corporation. 

VEKIFIdATION : 

Verification  by  Offijcer  of  Corpora- 
tion; 

Verification  by  Attorney,  Where  Ab- 
sent Defendant  Is  Corporation. ' 

L    Process  for  Ap]»eanuiC6. 

A.    Summons  To  Corporation, 

The  people  of  the  state  of  New  York, 
to    the    sheriff   of    the     (city    and) 

county  of  ,  greeting: 

We  command  you  that  you  summon 
the  (here  state  the  name  and  style  of 
the  corporation),  to  be  and  appear  be- 
fore our  justices  of  our  supreme  court 
of  judicature,  at  the  (capitol  in  the 
city  of  Albany),  on  the  (first  Monday 
of  January)  next,  to  answer  A.  B., 
in  a  plea  of  (trespass  on  the  case),  to 
his  damage  of  (one  thousand)  dollars. 
And  have  you  then  there  this  writ. 

Witness, ,  esquire, 

our   chief   justice,   at   the    (courthouse 

in  the  city  of  Bochester),  the — ■ 

day  of  (October),  in  the  year  one  thou- 
sand eight  hundred  and   (forty-six). 

,  clerk* 

E.  P.,  attorney. 


Burr.  App.  484,  i985b. 
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B.  Order  for  Distrinffoa  To  Compel 

Appearance  of  Corporation, 

On  reading  and  filing  an  affidavit  of 
E.  F.,  proving  the  due  Bervice  of  the 
subpoena  in  this  cause  upon  G.  H^ 
president  of  jfche  Commercial  Bank  of 

Albany,     on     the     day     of 

instant,  which  subpoena  was 

tested  the day   of  — • 

last,  and  returnable  on  the  — — • 
day  of ,  instant,  that  such  cor- 
poration is  located  in  the  city  of  Al- 
bany, and  transacts  its  business  there, 
and  that  the  said  G.  H.  resides  in  said 
city;  and  on  reading  and  filing  an  affi- 
davit of  G.  M.  D.,  solicitor  for  the 
complainant,  showing  that  no  notice 
of  an  appearance  by  or  on  behalf  of 
the  said  defendants  has  been  received 
by  him,  and  that  no  such  appearance 
has  been  entered,  to  his  knowledge  or 
belief;  on  motion  of  Mr.  N.,  of  counsel 
for  the  complainant,  it  is  ordered  that 
a  writ  of  distringas  issue  out  of  and 
under  the  seal  of  this  court  to  compel 
the  appearance  of  the  defendants,  the 
Commercial  Bank  of  Albany,  in  this 
cause.    2  Bifrb.  Ch.  Pr.  885. 

C.  Distringas  (Wnt)  To  Compel  Ap* 

pearance  of  Corporation. 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  Al- 
bany, greeting: 

We  command  you  that  you  make  a 
distress  upon  the  lands  and  tenements, 
goods  and  chattels  of  the  Commercial 
&ank  of  Albany,  within  your  bailiwick, 
so  that  neither  the  said  Commercial 
Bank,  nor  any  other  person  or  personi 
for  them,  may  possess  them  until  out 
court  of  chancery  shall  make  other  or- 
der to  the  contrary;  and  that  in  the 
meantime  you  answer  to  us  for  what 
you  so  distrain,  so  that  the  said  Com- 
mercial Bank  of  Albany  may  be  com- 
pelled to  appear  before  us  in  our  court 
of  chancery,  to  answer  to  us  as  well 
touching  a  contempt  which  they,  as  it 
is  alleged,  have  committed  against  us, 
as  also  such  other  matters  as  shall  be 
laid  to  their  charge;  and  further  to 
perform  and  abide  such  order  as  our 
court  shall  make  in  this  behalf.  And 
that  you  make  return  of  your  doings 
in    the    premises.     Witness,  , 

chancellor   of   our   said    state,    at   the 

town  of ,  the day  of 

,  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 


,  register  (or  etak). 


,  solicitor. 
Endorsed^ 
IMstringas, 
By  the  court,  for  the  want  of  ma  ap- 
pearance (or  answer).  2  Barb.  Ch.  Pr.  SeJL 

D.    Order  Permitting  Appearamce  ef 

Foreign  Corporation, 
On  reading  and  filing  a  consent  oi 
the  part  of  B.  F.,  esq.,  attorney  for 
the  plaintiff,  and  on  motion  of  G.  H., 
attorney  for  defendants,  ordered,  that 
the  said  defendants  be  permitted  to 
appear  by  their  said  attorney  in  this 
cause,  and  their  appearance  is  meeord- 
ingly  hereby  entered.  Burr.  App.  579, 
11188. 

IL    Declaratioiuk 

A.  Declaration  hjf  a  Domestic  Cor- 

poration {Commencement), 
The  A.  B.  Company  (name  of  the 
corporation),  plaintiffs  in  this  suit,  by 
E.  F.,  their  attorney,  complain  of  G.  D., 
defendant  in  this  suit,  being  in  cus- 
tody, etc  (if  the  suit  be  by  capiy), 
of  a  plea  of  (trespass  on  the  case  npoa 
promises):  For  that  whereas,  by  as 
act  of  the  legislature  of  the  state  of 

New  York,   passed   the day 

of ,  entitled  an  act  to  incor- 
porate, etc.  (here  give  the  title  of  the 
act  of  incorporation),  the  plaintiffs 
were  constituted  a  body  corporate  and 
politic,  by  the  name  and  style  of  'Hhe 
(name  of  the  corporation) :  And  where- 
as (stating  the  cause  of  action  as  in 
ordinary  declarations  to  the  end). 
Burr.  App.  555,  |109(>. 

B.  Declarations   hy  a  Foreign   Cor» 

poration  {Commencement). 
The  A.  B.  Company  (name  of  tlie 
corporation),  plaintiffs  in  this  suit,  l^ 
E.  F.,  the^  attorney,  complain  of  C, 
D.,  defendant  in  this  suit,  being  in  ens- 
tody,  etc.,  of  a  plea  of  trespass  on  the 
case  upon  promises:  For  that  whereas, 
by  and  under  an  act  of  the  legislature 
of  the  state  of  (New  Jersey),  passed 
the day  of ,  etc.,  en- 
titled (title  of  the  act  of  incorpora- 
tion), the  said  plaintiffs  were  created 
and  constituted  a  body  politic  and  cor- 
porate by  the  name  and  style  of  the 
(name  of  the  corporation),  and  by  that 
name  were  declared  to  have  perpetnal 
succession,  and  to  be  capable  of  suing 
and  being  sued,  etc.,  and  of  purchasing, 
holding  and  conveying  any  estate,  real 
or  personal,  etc.  (setting  forth  the  sub- 
stance of  the  act  of  incorporation,  oi 
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sneh  of  its  proTisions  as  go  to  establish 
the  right  of  action). 

And  whereas  also  (here  «et  forth  the 
esase  of  action  as  in  ordinary  declara- 
tions).    Burr.  App.  556,  |1091.  • 

C.  Declaration    Against   a   Domestio 

Corporation  (Commencement). 

The    Insurance    Company 

(name  of  defendants)  were  summoned 
to  answer  A.  B.,  of  a  plea  of  trespass 
on  the  case;  and  thereupon  the  said 
A.  B.,  by  E.  P.,  his  attorney,  complains: 
For  that  whereas  (stating  the  cause  oi 
action,  •  as  in  ordinary  declarations). 
Burr.  App.  560,  |1094. 

D.  Declaration   Against    a    Foreign 

Corporation  {Commencement). 
D.  L.,  plaintiif  in  this  suit,  by  H.  £. 
D.,  his  attorney,  complains  of  the  presi- 
dent, directors  and  company  of  the 
Bank  of  the  United  States,  a  foreign 
corporation  created  by  and  under  the 
laws  of  the  state  of  Pennsylvania,  de- 
fendants in  the  same  suit,  the  said  de- 
fendants  having  been  attached  accord- 
ing to  the  form  of  the  statute  in  such 
ease '  made  and  provided,  and  being 
now  here  present  in  court,  of  a  plea 
of  trespass  on  the  case  upon  promises: 
For  that  whereas  (stating  cause  of  ae- 
tion  as  in  ordinary  declarations).  Bnrr. 
App.  566,  11092. 

nL   Ploaa 

A.  Abatement,    Plea  in   Abatement^ 

Misnomer  of  Corporation, 
Because  he  says  that  the  said  plain- 
tiffs are  named  and  called  the  (here 
set  forth  the  proper  style  of  the  plain- 
tiffs), and  by  the  same  name  and  title 
were  always  named  and  called,  without 
this,  that  they  are  named  and  called 
the  (the  name  in  the  suit),  as  by  the 
said  bill  (or  writ,  etc.),  is  above  sup 
posed.  And  this  he  is  ready,  etc. 
Wherefore  he  prays  judgment,  etc.  (us- 
ual eonelnsion  and  affidavit).  Burr. 
App.  334,  i603;  Lill.  Ent.  4. 

B.  Flea  of  Nul  Tiel  Corporation, 
Because   he   says  that   there  is  not, 

nor  on  the  day  or  the  (commencement 
of  this  suit),  nor  ever  since  was  there 
in    existence     any     such     corporation 

called    The Company     of 

as  by  the  said  (bill)  is  above 

sapposed,  and  this  he  is  ready  to 
verify.  Wherefore,  etc.  Burr.  App. 
336,  {610a. 

IV.    Boplicatton  by  Way  of  Trareiae 

to  Flea  of  Nnl  Titi  Obrporation. 

And  the  said  plaintiff,  as  to  the  said 


plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says,  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  there- 
of, against  the  said  defendant,  because 
they  say,  that  in  pursuance  of  an  act 
of  the  legislature  of  this  state,  en- 
titled "An  act  to  incorporate  the  presi- 
dent, directors  and  company  of  the 
O.  C.  Bank,"  passed  (April  15th,  1830), 
they,  the  said  plaintiffs,  became,  and  at 
the  time  of  the  commencement  of  this 
suit,  were  and  still  are  a  body  politic 
and  corporate,  and  have  a  right  as  such 
to  commence  and  prosecute  this  suit. 
And  this  they  are  ready  to  verify. 
Wherefore  they  pray  judgment,  and 
their  damages  by  them  sustained,  on 
occasion  of  the  non-performance  of  the 
said  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  to 
be  adjudged  to  them,  etc.  Burr.  App. 
378,  |691a. 

V.    CkmLplaintSb 

A.  Complaint  Against  Domestic  Cor- 

poration Formed  Under  Gen- 
eral Act, 
I.  That  the  defendants  are  a  cor- 
poration created  by  and  under  the  laws 
of  this  state,  organized  pursuant  to 
an  act  of  the  legislature,  entitled  (an 
act  to  authorize  the  formation  of  cor- 
porations for  manufacturing,  mining, 
mechanical,  and  chemical  purposes), 
passed  February  17,  1848,  and  the  acts 
amending  the  same. 

n.  (Allege  eause  of  action.)  1  Abb. 
Forms  137. 

B.  Complaint  by  or  AgaiMi  Foreign 

Corporation, 

I.  That  the  plaintiffs  (or  defend- 
ants) are  a  corporation,  duly  chartered 
under  and  by  the  laws  of  the  state  of 

,  and  pursuant  to  an   act  of 

the  legislature  of  said  state,  entitled 
(title  of  the  act),  passed  (date  of  the 
enactment). 

n.  That  said  corporation,  being  en- 
titled, by  its  charter  and  the  laws  of 
said  state,  to  make  the  contract  herein- 
after mentioned  (lUlege  cause  of  ac- 
tion).   1  Abb.  Forms  135. 

C.  Complaint  by  Corporation  Formed 

Under     General     Act,      Payee, 

Against    Foreign    Corporation, 

Maker. 

I.    That  the  plaintiffs  are  a  corpora^ 

tion  created  by  and  under  the  laws  of 

this  state,  organized  pursuant  to  an  aet 
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of  the  legislature  entitled  (an  act  to 
authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  me- 
chani«al,  and  chemical  purposes), 
passed  February  17th,  1848,  and  the 
acts  amending  the  same. 

n.  That  the  defendants  are  a  eor- 
poration  duly  chartered  by  and  under 
the  laws  of  the  state  of  New  Jersey, 
and  pursuant  to  an  act  of  the  legis- 
lature of  said  state  entitled  (title  of 
the  act),  passed   (date  of  enactment). 

m.     That   on  the day   of 

,  18 ,  at  ,  the  de- 
fendants, being  such  corporation,  by 
their  agent  duly  authorized  thereto, 
made  their  promissory  note  in  writing, 
dated  on  that  day;  and  thereby  prom- 
ised to  pay  to  the  plaintiff   (or  their 

order) dollars  ■  ■ 

months   after    said    date    (or,    on    the 

day  of  — ~ — ),  etc.    1  Abb. 

Forma  225. 

D.    Complaint     hy     Corporation,     on 
Stock  Subscription,   (a.) 

L     (Averment  of  incorporation.) 

n.     That   on   the day  of 

-,  18 ,  at ,  the,  said 


defendant  and  certain  other  persons, 
being  desirous  of  associating  themselves 
together  for  the  purpose  of  constructing 
a  plank-road  from  the  village  (now 
city)  of  P.  to  the  village  of  8.  P.,  in 
said  county,  and  in  consideration  there- 
of, and  of  the  mutual  promises  each 
to  the  other,  and  of  the  benefits  to  be 
derived  from  being  members  of  said 
associations,  made  and  subscribed  a 
certain  agreement  in  writing,  as  fol- 
lows, to- wit: 

(Oopy  of  subscription  paper,  with 
defendants'  names,  and  adding),  and 
other  persons  whose  names  are  here 
omitted. 

in.  That  the  said  defendant  did,  at 
the  time  of  subscribing  said  agreement, 
set  opposite  to  his  name  thereto  sub- 
scribed the  number  of  ten  shares,  and 
that  the  amount  of  each  share  is  fifty 
dollars,  and  that  said  defendant  prom- 
ised and  agreed  to  take  and  pay  for 
the  same. 

rv.  That  although  notice  was  given 
in  at  least  one  newspaper  printed  in 
Dutchess  county,  of  the  time  and 
places  where  books  for  such  subscrip- 
tion to  the  stock  of  said  road  would 
be  opened,  and  although  after  such 
stock  to  the  amount  of  at  least  Ave 
hundred  dollars  for  every  mile  of  the 
road  so  intended  to  be  built  had  been 


in  good  faith  subscribed,  and  five  per 
cent  on  the  amount  had  been  paid  in 
to  the  persons  named  in  the  articles 
of  association  as  directors,  and  the  sub- 
scribers had,  upon  due  notice,  elected 
directors  for  said  company,  and  had 
thereupon  severally  subscribed  articles 
of  association,  which  had  been  dnly 
filed  in  the  office  of  the  secretary  of 
state  of  the  state  of  New  York;  and 
i^though  these  plaintiffs,  relying  upon 
the  said  subscription  of  the  said  de- 
fendant and  of  other  persons,  did  ex- 
pend large  sums  of  money  in  tbe  con- 
struction of  said  road,  and  entered  into 
contracts  and  personal  liabilities  to  a 
large  amount,  to-wit,  the  sum  of 
dollars,  and  although  the  di- 


rectors    of     said     company,     on     the 
day    of •     18- 


make  a  call  for  said  stock,  and  require 
the  said  defendant  and  the  other  stock 
subscribers  to  pay  upon  the  capital 
stock  by  him  and  them  subscribed,  to 
the  treasurer  of  said  company,  at  their 

office,   No.  ,   etc.,  five  dollars 

per  hundred  upon  each  share  of  stock 
so  subscribed,  on  the  — — —  day  of 

,   18 ;   yet    the    defendant 

wholly  neglected  and  refused  to  pay 
the  said  sum  of  five  dollars  per  hundred 
upon  each  share  of  stock  subscribed  by 
him  as  aforesaid. 

V.     That  although  the  directors  of 
said  company  afterwards,  to-wit,  on  the 
day  of f  18 — — ,  made 


another  call  for  stock,  requiring  (eon- 
tinue  as  above). 

VI.    That  although  the  said  directors 

afterwards,  to>wit,  on  the day 

of ,  18 ,  made  a  third  call 

for     stock,     requiring     (continue     as 
above). 

vn.  That  the  defendant  had  due -no- 
tice of  the  said  three  several  calls  for 
stock  made  by  the  directors*  of  said 
company  as  aforesaid,  and  the  same 
were  duly  published  in  at  least  one 
newspaper  printed  in  Dutchess  eounty, 
at  least  thirty  days  previous  to  the 
time  specified  for  said  payments. 

Vm.  That  although  the  whole  ten 
shares  of  stock  subscribed  by  said  de- 
fendant became  due  and  payable  to 
these  plaintiffs  in  the  sums  and  at  the 
times  specified  in  said  calls;  yet  the 
defendant  has  not  performed  his  agree- 
ment, and  has  wholly  neglected  and 
refused  to  pay  the  stock  by  him  sub- 
scribed, or  any  part  thereof;  and  is 
now  justly  ind'ebted  to  these  plaintiffs 
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thereon  in  the  sum  of,  etc.  1  Abb. 
Forms  318-320. 

Complaini    hy    Corporation,    on    Stock 
Subscription  (&). 

L    (Averment    of   incorporation.)  * 

n.  That  in  contemplation  of  the 
incorporation  of  these  plaintiffs,  and  for 
the   purpose   of    constructing,    owning, 

and  maintaining  the railroad, 

then  contemplated,  the  defendant  (with 

several  other  persons)  on  the 

dav  of  ,  18- — >  at  f 

became  a  subscriber  to  the  stock  of 
the  said  railroad  by  (severally)  sign- 
ing  and  delivering  an  agreement  in 
writing,  of  which  the  following  is  a 
copy  (copy  of  the  subscription  paper 
with  the  defendants'  names,  adding, 
and  other  persons  whose  names  are 
here  omitted). 

m.  That  among  other  persons  the 
defendant  signed  and  executed  the  said 
agreement,    and    set    opposite    to    his 

name  the  sum     of • dollars, 

which  he  thereby  agreed  to  pay  to 
said  company;  and  said  subscription  of 
defendant  was,  immediately  after  the 
organization  of  said  company,  duly 
transferred  to  the  regular  books  of  the 
company. 

lY.  That  after  the  defendant  had 
thus  subscribed,  and  on   or  about  the 

day  of  ,  18 ,   he 

subscribed  to  the  articles  of  associa- 
tion of  said  company,  his  name  and  his 

place  of  residence,  to- wit, ,  and 

the  number  of  shares  of  stock  taken  by 

him,  to-wit, shares,  amounting 

to  — ^—  dollars,  the  shares  of  stock 


being 


dollars  each. 


V.  That  the  plaintiffs  by  their  di- 
rectors,    on     the day     of 

,  at  ,  required  the  de- 
fendant to    pay   thereon   the   sum    of 

,  agreeably  to  said  subscrip- 
tion and  the  charter  and  by-laws  of 
the  company. 

VI.  That  the  plaintiffs  have  duly 
performed  all  the  conditions  thereof 
on  their  part. 

VIL  That  there  is  due  to  the 
plaintiffs  thereon  from  the  defendant 
the  sum  of,  etc.,  and  no  part  thereof 
has  been  paid.    1  Abb.  Forms  321. 

E.    Complaint  Againtt  Stockholder  &y 
Creditor, 

I.    That   at   the    times    hereinafter 

mentioned,  the  company  was 

a  corporation  created  by  and  under  the 
laws  of  this  state,  organized  pursuant 


to  (here  designate  charter,  e.  g,,  thus,) 
an  act  entitled  (an  act  to  authorize  tne 
formation  of  corporations  for  manufac- 
turing, mining,  mechanical,  and  chem- 
ical purposes),  passed  February  17, 
1848,  and  the  acts  amending  the  same. 

IL     That  on  the day    of 

,     18 ,     and     before     the 


whole  amount  of  capital  stock  fixed  and 
limited  by  said  company  had  b^en  paid 
in  (or,  before  a  certificate,  etc.,  had 
been  made  and  recorded  as  prescribed 
by  law),  said  company,  by  their  agent 
duly  authorized  thereto,  made  their 
promissory  note  in  writing,  dated  on 
that  day,  and  thereby  promised  to  pay 
to    the    plaintiff,    or    order,     — — 

dollars, months  after  said  date, 

for  value  received;  and  delivered  it 
to  plaintiff,  which  remains  unpaid  (or 
state  other  cause  of  action  on  a  debt 
incurred  by  the  company  before  full 
payment  of  stock,  or  upon  a  contract 
made  before  full  payment  of  stock,  and 
show  that  it  was  to  be  paid  within 
the  year). 

nL     That  on  the day  of 

,  18 — ^,  in  an  action  in  the 


court  for  the  county  of 
— ^  (or,  before  M.  N.,  a  justice 
of  the  peace  in  and  for  the  town  of 
),    brought    by     this    plaintiff 


within  one  year  after  said  debt  be- 
came due,  to  recover  the  same  from 
said  company,  this  plaintiff  recovered 
judgment,  duly  given  by  said  court  (or, 
justice)  against  said  company,  for 
dollars,   being  dol- 


lars, the  amount  due  there<tn  with  in- 
terest,  besides   dollars   costs. 

IV.  That  execution  thereon  was 
thereafter  duly  issued  against  said 
company,  and  returned  wholly  unsatis- 
fied (or,  unsatisfied  except  as  to,  etc.) 

v.  That  at  the  time  said  debt  was 
contracted  (or  said  contract  was  made), 
the   defendant   was   a   stockholder    (or 

on    the    day    of ^ 

18—,  and  before  the  whole  amount 
of  capital  stock  fixed  and  limited  by 
said  company  had  been  paid  in,  or,  be- 
fore a  certificate,  etc.,  as  above,  the 
defendant  became  a  stockholder)  of 
said  company,  holding  stock  therein 
to  the  amount  of  — dollars,  be- 
ing    shares  of  the  par  value 

of  _^  dollars  each;  and  that  he 
still  is  such  stockholder  therein  [or 
and  that  he  continued  to  be  such  stock- 
holder until  within  (two  years)  before 
this  action].    1  Abb.  Forms  526. 
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VL    Answers. 

A.  ATtswer,  Denial  of  Ineorporatian. 
That  the  said  company  were  not,  and 

are  not,  a  corporation,  as  alleged.     2 
Abb.  Forms  38. 

B.  Answer,  Ultra  Vires  of  Corpora- 

turn. 

I.  That  the  plain tiif  (or  said  com- 
pany) was  not  authorized  by  law  to 
take,  hold,  and  convey  real  property, 
except  for  the  following  purposes,  and 
in  thd  following  manner  (here  set 
forth   the   power   of  the  corporation). 

II.  That  the  deed  alleged  in  the 
co|npl&int  was  executed  (and  accepted) 

'  on  the  part  of  said  corporation  for  the 
purpose  of  (here  state  purposes  and 
manner  not  within  the  power).  2  Abb. 
Forms  44. 

C.  Answer,  Denial  of  Holding  Stoch, 
That    he    never   subscribed    for   any 

stock  of  the  corporation  mentioned  in 
the  complaint,  and  never  became  a 
stockholder  in,  or  the  owner  or  holder 
of  any  stock  of  the  said  corporation. 
2  Abb.  Forms  157. 

yn.    Jndgmeiits. 

A.  Order  for  Judgment  Against  Cor* 

poration. 
On  reading  and  filing  the  summons 
in  this  cause,  with  the  return  of  the 
sheriff  thereon  of  due  service  thereof, 
and  also  an  affidavit  of  the  due  service 
of  a  copy  of  the  declaration  and  notice 
to  plead  thereto,  and  on  filing  the 
declaration,  on  motion  of  Mr.  J.,  of 
counsel  for  the  plaintiff,  ordered,  inter- 
locutory judgment,  and  that  the  clerk 
assess  the  plaintiff's  damages.  Burr. 
App.  468,  {954. 

B.  Judgment  Record  Against  a  Cor* 

poration. 

The company   of   the   city 

of (or   as   the  style   of   the 

corporation  may  be),  were  summoned 
to  answer  A,  B.,  of  a  plea  of  trespass 
on  the  case  upon  promises;  and  there- 
upon the  said  A.  B.,  by  E.  F.,  his  at- 
torney, complains,  etc.  (setting  out  the 
declaration,  after  which  the  entries  are 
the  same  as  in  ordinary  cases).  Burr. 
App.  191,  S346. 

Vin.    DissolntloiL 

A.  Complaint  by  Attcmey-Oeneral 
To  Dissolve  Corporation  for 
Exercising  a  Franchise  Not 
Conferred  by  Law, 

I.  (Aver   incorporation   of    defend- 
ants.) 

II.  That    said    corporation    for   the 


space    of 


months    past    has 


exercised,  without  any  warrant,  char- 
ter, or  grant,  the  franchise  of  banking, 
and  has  issued  notes,  received  deposits, 
made  discounts,  and  transacted  other 
banking  business  to  which  it  was  not 
authorized,  and  has  exercised  franchises 
not  conferred  upon  it  by  law. 

Wherefore,  the  plaintiffs  demand 
judgment,  that  the  defendants  (cor- 
poration) be  excluded  from  all  cor- 
porate rights,  privileges,  and  franchises, 
and  that  said  corporation  be  dissolved; 
and  for  the  costs  of  this  action.  1 
Abb.  Forms  618. 

B.    Complaint    Against    Trustees    of 
Dissolved  Corporation, 

The  plaintiff  complains,  on  behalf  of 
himself  and  all  other  creditors  of  the 

company   who  may  come  in 

and  contribute  to  the  expenses  of  this 
action,  and  alleges: 

I.     That  the  company  was 

duly  incorporated  on  the day 

of  ,   18 ,  under  the  "act 

relative  to  incorporations  for  manufac- 
turing purposes,"  passed  March  22, 
1811,  and  the  acts  amending  the  same; 
and  thereafter  carried  on  business  at 
the  town  (or,  city)  of 
county. 


u 


II.  State  a  cause  of  action  against 
the  company. 

III.  That  on   the day  of 

-,   18 — — ,   the   trustees  of  the 


said  company  passed  a  resolution,  of 
which  a  copy  is  hereto  annexed,  pur 
taant  to  an  act  entitled  "an  act  to 
facilitate  the  dissolution  of  manufac- 
turing corporations  in  the  county  of 
Herkimer,  and  to  secure  the  payment 
of  their  debts  without  preference,'' 
passed  April  16,  1852  (or,  allege  other 
acts  amounting  to  a  dissolution  which 
vests  the  assets  in  the  officers  as  trus- 
tees). 

IV.  That  the  defendants  were  the 
trustees  of  the  said  company  at  the 
time  of  passing  the  said  resolution. 

V.  That  the  defendants  have  re- 
ceived a  large  amount  of  money  and 
other  property  belonging  to  the  said 
company,  but  have  refused  to  pay  the 
claim   of  the  plaintiff. 

Wherefore,  the  plaintiff  demands 
judgment: 

1.  That  the  defendants  account,  un- 
der the  direction  of  the  court,  for  the 
property  received  by  them  as  afore- 
said; 

2.  For    the    payment     to     him    of 
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doUftrSy   with   interest    from 
day  of ■ — -,  18- 


the  — 

(and  costs)  y  out  of  t]i€  funds  in  pos- 
session  of  the  defendants,  or  which 
the  J  may  collect; 

3.  That  the  defendants  proceed, 
without  delay,  to  discharge  tho  trusts 
devolved  upon  them  in  the  premisea 
1  Abb.  Forms  530. 

C  Complaint  Against  Trustees,  Aver 
ment  Where  Debt  Is  Judgment 
far  Costs. 

That  at   the  city  of  New  York,   on 

or  about  the day  of , 

18 f  the  said  company,  by  a  resolu- 
tion of  its  trustees,  of  whom  the  de- 
fendant was  one,  instituted  an  action 

in   the court     of    , 

against  the  plaintiff;  and  thereupon 
Bach   proceedings   were    had,    that    the 

said  court,    on  the day    of 

' ,  in  the  year  18 ,  dismissed 

said  complaint,  with  costs;  and  that 
said   costs    were    afterwards,     on     the 

day  of ,  18 ,  duly 

adjusted   and    taxed,   at   the    sum    of 

dollars,   and    judgment    was 

then  entered  therefor  in  the  offices  of 

the   clerk    of  county;    which 

judgment  remains  unpaid.  1  Abb.  Forms 
531. 

D.  Complaint,  Averment  of  Indebted- 
ness Beyond  CapitaL 

That  the  said  company  has  become 
indebted  to  various  persons  to  an 
amount  exceeding  the  amount  of  the 
capital    stock     of    said     company,    by 

dollars^  with  the  consent   of 

said  plaintiff,  as  a  trustee  of  said  com- 
pany.   1  Abb.  Forms  531. 
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L    Statement  of  Oosts^  288 

H    AAdavit  of  DlahiiZBflmentB,  288 

m.    Notice  of  Taxation,  289 

IV.  Affldaylt  to  Payment  of  Witnesses* 

Fees,  289 

V.  Afflda'vlt  of  Dl^baxBement  In  Su- 

preme Court,  289 

VL     Motion   in    Sapreme    Ooort    for 
Ooets,  290 

Vn.    Order  Allowing  Coets  In  Supreme 
Ooort,  290 

Vm.    Motion  To  Setax  Oosts,  290 

IZ.    Order  Striking  Item  From  Bill, 
290 
For   other   forms,   see    5    Standard 
Pkoc  855. 


CBOSS-BEFEBENCES  : 

Account  and  Accounting: 
Decree;    Balance   Found  Due  To  Be 
Paid,  Cost  of  Setting  Aside  Stated 
Account; 
Direction,  Best  of  Costs  Beserved. 

Adhikaltt: 
Stipulation   for   Costs; 
Stipulations  for  Costs  and  Damages; 
Stipulation    for  Costs*  To  Be   Given 

by  the  Libelants  on  Filing  Libel 

for  Salvage. 

Appeal  Bonds: 
Complaint  on  Undertaking  for  Costs 
of  AppeaL 

Appeals: 

Undertaking  for  Costs  Only  on  Ap- 
peal. 
Bonds: 

Declaration  on  Bond  for  Costs; 

Complaint  on  Bond  of  Security  for 
Costs. 
Decrees: 

Usual  Directions,  Beservation  of 
Costs; 

Usual  Directions,  Taxation  and  Pay- 
ment of  Costs; 

Usual  Directions,  Costs  Partly  Dealt 
With  By  Decree; 

Order  That  Petition  Be  Dismissed 
With  Costs; 

Order  for  Taxation-  and  Payment  of 
Costs,  One  Party  to  Another; 

Order  Allowing  No  Costs  to  Either 
Side; 

Order  Allowing  No  Costs  to  Either 
Side  as  to  Part  of  Proceedings; 

Order  To  Tax  Costs  Up  to  Particular 
rime; 

Order  That  Plaintiff  Pay  One  De- 
fendant 's  Costs,  and  Becover  Them 
With  His  Own  From  a  Co-defend- 
ant; 

Order  That  Costs  of  Application  Be 
Costs  in  the  Cause; 

Order  To  Tax  Costs,  Except  So  Far 
as  Increased  by  Particular  Claim; 

Order  To  Tax  Costs  and  Set-Off 
Against  Sum  Due; 

Order  To  Tax  Costs  for  Plaintiff  and 
Defendant  Bespectively  for  Cer- 
tain Times  and  Set-Off; 

Order  Directing  Master  To  Take  Ac- 
count of  Any  Unnecessary  Length 
of  Decree  and  To  Deduct  From 
Costs  Therefor; 

Order  for  Taxation  of  Costs  of  Ap- 
plication,  Payment    Out    of   Cash; 

Taxation  of  Costs  and  Payment  to 
Solicitors  Out  of  Funds  in  Court 
(English  Form); 
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Order  for  Taxation  of  Plaintiff  *b 
Costs,  Except  Those  Oceasioned  by. 
Etc.; 

Order  To  Tax  Defendant's  Costs, 
Except  Those  Occasioned  hy.  Etc.; 

Order  for  Taxation  of  Plaintiff's  and 
Defendant's  Bespective  Costs  of 
Parts  of  Snit,  Etc.,  With  Set-Off; 

Order  To  Tax  and  Pay  Costa  With- 
out Prejudice,  Etc.,  Costs  Made 
Charge. 

Dismissal,  Disoontinuancb  and  Non- 
suit: 
Dismissal  of  Bill  With  Costs  as  to 

8ome     Defendants,     and     Without 

Costs  as  to  Others; 
Order  for  Dismissal;  Beasons  Stated; 

Costs;  Without  Prejudice  to  Bight 

To  Bring  Another  Suit. 

Security  for  Costs: 

Affidavit  To  Obtain  Security  for 
Costs,   Insolvency   of  Plaintiff; 

Affidavit  To  Obtain  Security  for 
Costs,  Bemoval  Pending  Suit; 

Affidavit  To  Obtain  Security  for 
Costs  From  Non-resident  Plaintiff; 

Notice  of  Motion  To  File  Security 
for  Costs; 

Notice  of  Filing  Security  for  Costs; 

Alternative  Order  To  File  Security 
for  Costs; 

Peremptory  Order  of  Court  To  File 
Security  for  Costs  (.After  Alter- 
native) ; 

Bond  for  Defendant's  Costs; 

Bond  for  Costs  by  Foreign  Corpora- 
tion;  ' 

Bond  for  Costs  on  Attachment 
Against  Foreign  Corporation; 

Notice  of  Exception  to  Security  for 
Costs; 

Notice  of  Justiication  of  Sureties 
for  Costs. 

Trusts  and  Trustees: 

Decree  for  Costs  in  Suit  by  Trustee 
To  Obtain  Instructions,  as  Be- 
tween Solicitor  and  Client,  Charg- 
ing It  on  Different  Funds. 

I.     Statement  of  Oosts  and  Disbune- 
ments. 

Plaintiff's  (or  defendant's)  costs. 
(Here  set  out  an  itemized  statement 

of  the  taxable  costs  allowed  under  the 

code.) 

Disbursements. 

Sheriff's    fees    serving    summons 

witnesses     — — 

days  each   $  — — 

Clerk's   fees   on    trial   and   judg- 
ment       


(Other      disbursements      allowed 
under   the   code)    


Total   disbursements 
Total  costs  


Aggregate  $ 

n.    Affidavit  to  DisbnxaementB  (a). 

M.  N.  (managing  clerk  in  the  office 
of)  plaintiff's  attorney,  being  duly 
sworn,  says:  That  the  above  disburse- 
ments have  been  actually  made,  or 
necessarily  incurred  in  this  action  (ex- 
cept those  hereafter  to  be  incurred, 
and  those  he  believes  to  be  correctly 
above  stated).    2  Abb.  Forms  589. 

Affidavit  of  Dishursementa  (Z»). 

State  of  Minnesota,  county  of  Henne* 
pin,  ss.: 

Frank  B.  Hubachek  being  duly  sworn, 
says  that  he  is  one  of  the  attorneys 
of  the  plaintiffs  in  the  above  entitled 
action;  that  the  foregoing  is  a  true 
and  correct  statement  of  the  costs  and 
disbursements  of  said  plaintiffs  in  the 
above  entitled  action,  and  that  all  the 
items  thereof  have  been  actually  and 
necessarily  paid  or  incurred  therein,  by 
and  on  behalf  of  said  plaintiffs;  and 
that  each  of  the  above  named  wit- 
nesses was  a  material  witness  for 
the  plaintiffs  in  said  action  and 
was  sworn  and  testified,  and  that 
he  necessarily  traveled  the  number  of 
miles  set  opposite  his  name  going  from 
his  said  place  of  residence  to,  and  re- 
turning from  the  place  of  trial,  and 
necessarily  attended  the  number  of 
days  set  opposite  his  said  name. 

Frank  B.  Hubachek. 
Subscribed  and  sworn  to  before  me, 
this  26th  day  of  July,  1892. 

Edith  A.  Saxton, 
Notary  Public, ,  Hennepin   Co.,   Minne- 
sota. 
(Notarial  Seal.) 

Geo.  B.  Bobinson,  for  appellant. 
Bea  &  Hubachek,  for  respondents. 

Dallemand  r.  S  wen  sen,  54  Minn.  32, 
55  N.  W.  815. 

Affidavit  of  Dishursements   (c). 

''State  of   California,   County  of  San 

Francisco. 

"G.  W.  Beck,  one  of  the  attorneys 
of  the  plaintiff  above  named,  being 
duly  sworn,  deposeth  and  saith,  that 
the  items  of  the  foregoing  bill  of 
costs  are  correct,  to  his  best  knowledge 
and  belief,  and  that  the  disbursements 
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have  necessarily  been  incurred  in  the 
action.    And  further  saith  not. 

'*G.    W.    Beck. 
"Sworn  to  and  subscribed  before  me 
on  the  26th  of  Mby,  1852. 

H.  Marshall,  clerk." 
Bnmham  v,  Hajs,  3  Gal.  115. 
Note, — ^Held  sufficient  under  statute. 

m    Notice  of  Tazaticm. 

Take  notice,  that  the  within  bill  of 
costs  will  be  presented  to  the  clerk  of 

the  county  of for  adjustment 

(and  to  have  the  amount  inserted  in 
the  judgment   entered   herein),   at   his 

office,  in  the  city  of  ,  on  the 

day    of    inst.,    at 

o'clock  in  the noon. 

2  Abb.,  Forms  589. 

Note. — ^Under  statute  in  some  juris* 
dictions  a  party  objecting  to  any  item 
in  the  bill  must  specify  the  same  in 
writing,  and  each  ground  of  objection 
must  be  separately  specified.  No  spe- 
eial  form  is  required,  and  the  mode  of 
stating  objections  is  regulated  so  far 
as  possible  by  the  court  within  which 
SDch  objections  originate.  Davidson  v. 
Lamprey,  17  Minn.  32. 

IV.    Affidavit  to  Payment  of  Witneas' 


(Add  at  end  of  I):  That  the  cause 
was  brought  to  trial  before  said  court 

(or  referee)   at  ,  on  . 

That  each  of  the  persons  named  in 
Schedule  A*,  hereto  knnezed,  which  is 
made  a  part  hereto,  attended  the  sev- 
eral circuits  (or  hearings)  therein 
named  pursuant  to  a  subpoena,  or  upon 
special  request  of  this  deponent,  as  a 
witness  for  the  plaintiff  (or  defendant) 
the  number  of  days  set  opposite  their 
respective  names  therein.  That  the 
residence  of  said  witnesses  respective 
fy,  the  distance  therefrom,  according  to 


the  usually  traveled  route,  to  the  said 
courthouse  (or,  place  of  hearing),  and 
the  number  of  miles  they  severally 
traveled  as  such  witnesses,  according  to 
the  usually  traveled  route,  for  the  pur- 
pose of  going  to  the  place  of  trial  and 
returning  therefrom,  at  said  circuit 
court  (or,  place  pf  hearing)  respective- 
ly, are  correctly  stated  and  set  forth 
in  said  Schedule  A,  opposite  their  re- 
spective names.  That  each  and  every 
of  said  persons  named  in  said  Schedule 
A  was  a  necessary  and  material  wit- 
ness on  the  part  of  the  plaintiff  (or, 
defendant)  on  the  trial  of  this  action. 

V.     AffldaTlt  of  Dif^nrsements  in  Sn- 
preme  Oonrt,  United  States* 

State  and  Eastern  district  of  Michigan, 
County  of  Wayne,  ss. 
Charles  F.  Burton,  duly  sworn,  de- 
poses and  says,  that  he  is  the  solicitor 
for  Nichols,  Shepard  &  Co.,  in  the 
above  entitled  appeal  and  cross-appeal, 
and  that  in  response  to  a  request  from 
the  clerk  of  this  court,  he  sent  to  said 
clerk,  on  the  16th  day  of  November, 
1887,  the  sum  of  two  hundred  and  sev- 
enty-five dollars,  which  the  said  clerk 
notified  him  was  the  amount  of  money 
required  to  defray  the  portion  of  the 
expense  properly  to  be  borne  in  the 
first  instance,  by  said  Nichols.  Shepard 
&  Co.,  as  one-half  the  cost  oif  printing 
the  record  in  said  cases. 

(Tharles  F.  Burton. 
Subscribed  and  sworn  to  before  me, 
this  21st  day  of  January,  1889. 

Charles  H.  Fisk, 
Notary  Public,   Wayne  County,   Mich- 
igan. 
Mr.  Charles  F.  Burton  for  the  motion. 
Mr.  R.  A.  Parker  opposing. 

Nichols,  Shepard  &  Co.  r.  Marsh,  131 
U.  S.  401. 


*SCHEDtJLB   A. 

Circuit  (or,  hearing)  ecMnmeneed  on  the  — 


day  of 


-,  18 • 


Names. of  I  jMiles  fromcourt*| 

witnesses.  )Besidence.|house  or  hearing. 


Miles 
traveled. 


I         No.  days 
attended. 


2  Abb.  Forms  590. 
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VL    Hotton   in   Supreme   Oonrt   for 

008t& 

And  now  comes  the  said  defendant, 
Niehols,  Shepard  &  Co.,  by  Charles  F. 
Burton,  their  solicitor,  and  moves  the 
court  now  here,  that  thej,  the  said 
Nichols,  Shepard  &  Oo.,  do  recover 
against  the  said  Elon  A.  liCarsh,  Minard 
Lefever  and  James  Scott,  as  costs  to 
be  taxed  in  their  favor,  one-half  of 
the  amount  required  for  printing  the 
record  and  supervising  the  printing  of 
the  record  in  said  causes,  in  addition 
to  the  amount,  taxable  and  to  be  taxed 
in  their  favor,  in  the  first  above  en- 
titled cause. 

This  motion  is  based  on  the  records 
in  said  causes  and  on  the  affidavit  of 
Charles  F.  Burton,  hereto  attached, 
and  will  be  brought  on  for  hearing  on 
Monday  the  25th  day  of  February,  at 
the  opening  of  said  court. 
To    R.    A.    Parker,    esq.,    solicitor   for 

Marsh,  Lefever  &  Scott. 
Charles  F.  Burton,  solicitor  for  Nichols, 

Shepard  &  Co. 

Nichols,  Shepard  &  Co.  r.  Marsh,  131 
U.  S.  401. 

yn.    OrdiOr  Allowing  Costs  In  Snpreme 
Oovat,  United  States. 

It  is  now  here  ordered  by  the  court 
that  the  amount  advanced  by  the  ap- 
pellants in  this  cause  towards  printing 
the  record  be  recoverable  by  them 
from  the  appellees  herein.  Nichols, 
Shepard  &  Co.  v.  Marsh,  131  U.  S.  401. 

Vm.    Motion  To  Batax  Ck)Bts. 


warrant  was  at  all  times  sabjeet  to 
the  order  and  disposition  of  said  plain- 
tiffs, from  the  time  of  its  execution 
and  tender  to  the  plaintiffs  np  to  the 
verdict  and  judgment  upon  appeal  to 
this  court;  that  the  plaintiff,  upon  the 
trial  of  this  case  upon  appeal  to  this 
court,  recovered  a  judgment  for  $20 
and  no  more."  Teagarden  t7.  Comrs. 
of  Linn  County,  49  Kan.  146,  30  Pae. 
171. 

DC  Older  Striking  Item  From  Bill. 
''(Title  of  court  and  cause.) 
''It  is  order edj  that  in  the  motion 
to  tax  costs,  the  item  of  eighty  dollars 
and  sixty-five  cents  for  transcribing 
testimony  be  stricken  out,  and  the  costs 
fixed  at  seventy-one  dollars  and  twenty 
cents."  Bank  of  Woodland  v.  Hiatt, 
59  Cal.  580. 

COUNTBKCI/AIM.— See  Set-Off, 

COUNTEBGLAIM  AND  BEOOUPMENT. 


"Now  comes  the  defendant,  and  moves 
the  court  to  retax.  the  costs  in  this  case 
and   tax    them    against    the    plaintiffs, 
instead  of  the  defendant,   and  render 
judgment  therefor  against  said  plaintiffs, 
for  the  reason  that  this  action  is  an  ap- 
peal from  the  decision  and  award  of 
the  county  commissioners  of  said  coun- 
ty granting  to  the  plaintiffs  $25  dam- 
ages    for    the    location    and    establish- 
ment  of   a   public    highway    over  and 
across  the  lands  of  said  plaintiffs;  that 
an    award   of   said   county,    duly    and 
legally   made    and    executed    by    said 
county,  was  tendered  to  said  plaintiffs, 
in  the  sum  of  $25,  in  payment  of  said 
damages,   before   this   action   was  ap- 
pealed to  the  district  court,  and  said 
warrant  remained  in  the  ofilce  of  the 
county  clerk  of  said  county,  subject  to 
the  order  of  said  plaintiffs;   that  the 
said    plaintiffs    refused    to   accept    the 
same  and  prosecuted  their  appeal  to  a 
final  judgment  in  this  court;  that  said 
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L    Indictments,  290 

A.  Counterfeiting  Coin,  290 

B.  Having  vn  Possession  Insirutnentg, 
290 

C.  Passing  Coins,  291 
B.    Passing  Bank  Note,  291 

E.  Having    in    Possession     National 
Bank  Note,  291 

F.  Having  in  Possession  Bank  Note, 
291 

-  G.r    Having  in  Possession  United  States 
Note,  292 

I.    Indictments* 

A.  Indictment  for  Counterfeiting 
Coins. 

In  the  first  eount  it  was  alleged,  that 
respondent,  ''with  intent  the  good  peo- 
ple of  this  state  and  of  the  United 
States  to  deceive  and  defraud,  with 
force  and  arms,  on  the  10th  day  of 
April,  A.  D.  1845,  ten  pieces  of  false, 
forged  and  counterfeit  coin  and  money, 
of  pewter,  lead,  tin,  and  sine,  and  other 
mixed  metals,  in  the  similitude  of  the 
good,  legal  and  current  money  and  sil- 
ver coins  of  the  United  States,  which 
are  current  by  law  and  usage  in  this 
state,  called  'half  dollars,'  then  and 
there  unlawfully  and  feloniously  did 
forge,  make  and  counterfeit,  contrary," 
etc.    State  r.  Griffin,  18  Vt.  198. 

B.    Indictment  for  Having  in  Posses- 
sion  Instruments   for   Counter- 
feiting, 
The    said    William    White,     on     the 
fourteenth  day  of  February,  A.  D.  1866, 
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at  the  county  of  Sonoma^  did  know- 
ingly procure  and  have  in  his  posses- 
sion a  certain  mould  pattern,  die, 
puncheon,  tool  instrument  and  appara- 
tus, made  of  wood  and  iron,  made  use 
of  in  counterfeiting  the  gold  and  sil- 
ver coin  of  the  United  States^  now 
made  current  in  this  state,  to-wit:  a 
gold  coin  called  a  double  eagle,  of  the 
value  of  twenty  dollars,  and  a  silver 
coin  called  half  a  dollar,  contrary  to 
the  form  of  the  statute,  etc  People 
t.  White,  34  Cal.  183. 

C.  Indictment   for  Fasting  Counter- 

feit Coin, 

"The  indictment  charges  that  the 
plaintiff  in  error,  unlawfully,  felonious- 
ly, and  with  intent  to  defraud,  did 
sell  and  disjpose  of  to  one  George  Mil- 
ler a  certain  false,  forged,  and  coun- 
terfeit coin,  made  in  the  likeness  and 
similitude  of  a  silver  Mexican  dollar, 
a  coin  currently  passing  as  money  in 
the  state  of  Ohio,  he,  the  said  Leonard, 
then  and  there  well  knowing  said  false, 
forged  and  counterfeit  coin  to  be  false, 
forged,  and  counterfeit."  Leonard  «?. 
State,  29  Ohio  St.  408. 

D.  Indictment  for  Passing  Counter^ 

feit  Bank  Note. 

"The  grand  jurors  of  the  state  of 
Indiana,  good  and  lawful  men  of  Por- 
ter county,  impaneled,  charged  and 
sworn  in  the  said  circuit  court  at  the 
term  thereof  aforesaid,  to  inquire  with- 
in and  for  the  body  of  said  county, 
upon  their  oaths  present,  that  Frank 
Wilkinson,  late  of  said  county,  on  the 
twentieth  day  of  March,  A.  D.  1857,  at 
Porter  county,  did  unlawfully,  falsely, 
fraudulently  and  feloniously,  give,  bar- 
ter, sell,  utter,  publish,  and  put  away 
to  one  Joseph  Jones,  a  certain  false, 
forge?  and  counterfeit  bank  note, 
which  said  note  was  made  in  imitation 
of,  and  did  then  and  there  purport  to 
he  a  bank  note  for  the  sum  of  five  dol- 
lars, issued  by  the  Farmers'  Bank  of 
Kentucky,  made  payable  to  bearer  on 
demand  at  their  bank  in  Princeton, 
which  said  note  is  of  the  tenor  fol- 
lowing, to-wit:   (copy  of  note). 

'With  intent  to  defraud  the  said 
Joseph  Jones,  and  with  intent  to  have 
the  same  put  in  circulation;  the  said 
Frank  Wilkinson  then  and  there  well 
knowftg  the  said  note  to  be  false, 
forged  and  counterfeited:  against  the 
peaee  and  dignity  of  the  state  of  In- 
diana, and  contrary  to  the  form  of  the 


statute  in  such  cases  made   and  pro- 
vided. 

Mark  L.  De  Motte,  Pros.  Atty.*  »» 
Wilkineon  v.  State,  10  Ind.  372. 

K  Indictment,  Having  in  Possession 
Counterfeit  National  Bank  Note 
With  Intent  To  Pass  Same. 
''The  indictment  charges  that,  on 
the  30th  of  October,  1868,  in  the  dig* 
trict  of  Indiana,  the  prisoner  'unlaw- 
fully, feloniously,  and  knowingly  did 
then  and  there  have  and  keep  in  his 
possession,  and  conceal,  with  intent 
then  and  there  to  pass,  utter,  and  pub- 
lish as  true  to  some  person  or  per- 
sons to  the  grand  jurors  aforesaid  nn* 
known,  one  certain  false,  forged  and 
counterfeit  national  bank  note;  which 
said  false,  forged,  and  counterfeit  bank 
note  is  as  follows,  to-wit: 
o  National  Currency  A.  20 

This  note  39,838 

is  secured  by  bonds  of  the 
United  States, 
deposited  with  the  United  States  Treas- 
urer at  Washington. 
L.  B.  Chittenden,  Register  of  the 
Treasury. 
F.  R  Spinner,  Treasurer  of  the 
United  States. 
Philadelphia,  Pa.,  March  7th,  1864. 
The  National  Bank  of  Philadelphia  wiU 

pay  twenty 
dollars  to  Bearer  on  demand. 
Samuel  S.  MacMattox,  Cash'r. 

Wm.  P.  Hamm,  Presd't. 
With  intent  then  and  there  thereby 
to  defraud  some  person  or  persons  to 
the  grand  jurors  aforesaid  unknown, 
he,  the  said  Charles  Williams,  then 
and  there  well  knowing  the  said  na- 
tional bank  note  to  be  false,  forged 
and  counterfeited,  contrary  to  the  form 
of  the  statute,"  etc.  United  States  r. 
Williams,  4  Biss.  302,  28  Fed.  Cfeis.  No. 
16,706. 

• 

F.    Indictment,  Having  in  Possession 

Counterfeit   Note    With  Intent 

To  Pass  the  Same, 

City   and    county    of    New   York,    ss.: 

The  jurors  of  the  people  of  the  state 

of  New  York,  in  and  for  the  body 

of  the  city  and  county  of  New  York, 

upon  their  oath,  present: 

That  William  Smith,  late  of  the  first 

ward  of  the  city  of  New  York,  in  the 

county  of   New   York,   aforesaid,   and 

John  Pomlinson,  late  of  the  same  place, 

on   the    thirteenth   day   of   August,   in 

the   year    of    our    Lord    one    thousand 

eight  hundred  and  sixty-one,  with  force 
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and  arms  at  the  ward,  city  and  county 
aforesaid,  feloniously  had  in  their  pos- 
session a  certain  forged  and  counter- 
feited negotiable  promissory  note,  for 
the  payment  of  money,  to-wit,  the  sum 
of  five  dollars,  commonly  called  a 
bank  note,  purporting  to  have  been 
issued  by  a  certain  corporation  or  com- 
pany, called  the  Judson  Bank,  duly 
authorized  for  that  purpose  by  the  laws 
of  the  state  of  New  York,  a  further 
description  of  which  said  last  men- 
tioned forged  and  counterfeited  nego- 
tiable promissory  note,  for  the  pay- 
ment of  money,  is  to  the  jurors  afore- 
said unknown,  with  intention  to  utter 
and  pass  the  same  as  true,  and  to  per- 
mit, cause,  and  procure  the  same  to 
be  so  uttered  and  passed,  with  the  in- 
tent to  injure  and  defraud  one  Oharle& 
Meyer,  and  divers  other  persons,  to 
tlie  jurors  aforesaid  unknown^  he,  the 
said  William  Smith  and  John  Tomlin- 
son,  then  and  there  well  knowing  the 
6aid  last  mentioned  forged  and  counter- 
feited promissory  note,  for  the  payment 
of  money,  to  be  forged  and  counter- 
feited as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their  dignity. 

— ___  > 

District  Attorney. 
Tomlinson  &  Smith  r.  People,  5  Park. 
O.   (N.  Y.)   313. 

G.  Indictment  for  Raving  in  Posses- 
sion Counterfeit  United  States 
Note,  Excusing  Particular  De- 
scription, 

**That  Martin  D.  Howell  ...  on 
the  25th  day  of  February,  1892,  at  the 
city  of  Stockton,  county  of  San  Joa- 
quin, .  .  .  did  then  and  there  know- 
ingly, wilfully,  and  fraudulently  and 
feloniously  keep  and  have  in  his  pos- 
session three  certain  false,  forged,  and 
counterfeit  notes  and  obligations  of  the 
IPnited  States  of  America,  to-wit,  three 
certain  false,  forged,  and  counterfeit 
United  States  notes,  each  of  said  false, 
forged,  and  counterfeit  notes  purport- 
ing to  be  a  United  States  note  of  the 
denomination  of  live  dollars,  issued 
by  and  under  the  authority  of  the  laws 
of  the  United  States  (a  more  par- 
ticular description  of  which  said  false, 
forged,  and  counterfeit  notes  and  ob- 
ligations is  to  the  grand  jurors  afore- 
said unknown).  .  .  .  (The  reasons 
for  not  setting  out  more  particularly 


a  description  of  the  notes  are  given  ftt 
follows:  ' 

"And  the  grand  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  pre- 
sent and  say  that  the  said  false,  forged, 
and  counterfeit  notes  and  obligations 
so  kept  and  had  in  the  possession  of 
the  said  Martin  D.  Howell  as  aforesaid 
are  not,  and  each  of  them  is  not,  more 
particularly  described  herein,  and 
copies  thereof,  and  the  tenors  thereof, 
respectively,  and  of  each  thereof,  are 
and  is  not  herein  set,  forth,  for  the 
reason  that  the  grand  jurors  aforesaid 
have  no  knowledge  or  information  as 
to  where,  in  whose  possession,  or  un- 
der whose  control  the  said  false,  forged, 
and  counterfeit  notes  and  obligations, 
and  each  thereof,  now  are  and  is,  and 
have  and  has  been  since  the  same  were 
and  was  so  kept  and  had  in  the  pos- 
session of  the  said  Martin  D.  Howell, 
as  aforesaid,"  etc.  United  States  f. 
Howell,  64  Fed.  110. 

Note. — "While  it  is  a  stringent  rule 
of  criminal  pleading  that  forged  and 
counterfeited  instruments  or  writings, 
Vrhich  form  the  gravamen  of  the  of- 
fense, must  be  set  out  in  an  indictment 
or  information  according  to  their  ten- 
or, yet  there  are  circumstances  con- 
stituting exceptions  which  compel  a 
relaxation  of  this  general  rule.  The 
authorities  and  text-books  segregate  the 
exceptions  into  the  following  general 
classes:  (1)  Where  the  prosecution  has 
not  in  its  possession,  and  is  unable  to 
procure,  the  instrument  or  writing; 
(2)  where  it  has  been  destroyed  or 
lost;  (3)  where  it  is  in  the  posses- 
sion of  the  defendant."  United  States 
V,  Howell,  64  Fed.  110. 

COUNTIES.  —  See     Dkclaration     and 
Complaint;  Municipal  Corpohatioks. 
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Forms  for  proceedings  are  furnished 
by  the  War  and  Navy  Departments  to 
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CBOSS-BEFEBENOBS : 

AooosD  AND  Satisfaction: 

Plea  in  Covenant. 
General  Issue  and  General  Denial: 
Plea  of  Non  Est  Pactum  in  Debt  and 
Covenant. 
Judgments: 
Judgment  on  Verdict  for  Plaintiff  in 
Assumpsit,     Case,     Covenant     and 
Trespass. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri  Paeias  for   Plaintiff    in    Cov- 
enant. 
Landlord  and  Tenant: 
Declaration  for  Bent  on  Lease; 
Declaration  for  Bent  Due  on  Agree- 
ment To  IfOt; 
Plea  That  Defendant  Did  Bepair; 
Plea,  Premises  Not  Out  of  Bepair. 
Payment: 

Plea   of  Payment  in  Covenant. 
Performance: 
Plea  of  Performance  in  Covenant; 
Plea  in  Excuse  for  Non-per±ormance 
in     Covenant,      Apprentice      Left 
Service. 
Scire  Facias: 
Scire  Facias  To  Bevive  Judgment  in 
Covenant. 
Ships  aih)  Shipping: 
Declaration   on    Charter    Party    for 
•    Failure  To  Furnish  Cargo; 
Declaration    on     Charter    Party    for 
Freight  and  Demurrage. 
Verdict: 
Postea  for  Plaintiff,   Plea    of    Non 
Est  Factum  in  Covenant. 

I  Declaration  for  Not  Bepairing, 
Against  Leaaee; 
Supreme  Court.  Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six).  (City  and)  county  of 
(New  York),  toir.  A.  B.,  plaintiff  in 
this  suit,  by  E.  F.,  his  attorney,  com- 
plains of  C.  D.,  defendant  in  this 
suit,  being  in  custody,  etc.,  of  a 
plea  of  breach  of  covenant:  For  that 
whereas,    heretofore,     to- wit,     on     the 

day  of ,  in  the  year 

of  onr  Lord  one  thousand  eight  hun- 
dred and (date  of  the  lease), 

at  (the  city)  and  in  the  county  of 
(New  York)  aforesaid,  by  a  certain 
indenture  then  and  there  made  between 
the  said  plaintiff  of  the  one  part,  and 
the  said  defendant  of  the  other  part 
(one  part  of  which  said  indenture, 
sealed  with  the  seal  of  the  said  de- 
fendant, the  said  plaintiff  now  brings 
Jiere  into  court,   tho   date   whereof   is 


the  same  day  and  year  aforesaid),  the 
said  plaintiff,  for  the  consideration 
therein  mentioned,  did  demise,  lease, 
and  to  farm  let  (as  in  the  lease),  unto 
the  said  defendant  a  certain  messuage 
or  tenement,  and  other  premise^,  in  tne 
said  indenture  particularly  specified: 
to  hold  the  same,  with  the  appurte- 
nances, to  the  said  defendant,  his  exec- 
utors, administrators,  and  assigns,  from 
the  day  of  the  date  of  the  said  inden- 
ture (or  otherwise,  as  in  the  lease), 
for  and  during  and  unto  the  full  end 
and  term  of  (five)  years,  from  thence 
next  ensuing  and  fully  to  be  complete 
and  ended;  at  a  certain  rent  payable 
by  the  said  defendant  to  the  said  plain- 
tiff; as  in  the  said  indenture  is  men- 
tioned. And  the  said  defendant  did, 
in  and  by  the  said  indenture,  for  him- 
self, his  executors,  administrators  and 
assigns,  covenant,  promise  and  agree 
to  and  with  the  said  plaintiff,  his  heirs 
(executors,  administrators),  and  as- 
signs (among  other  things),  that  he 
the  said  defendant,  his  executors,  ad- 
ministrators and  assigns,  should  and 
would,  at  all  times  during  the  con- 
tinuance of  the  said  demise,  at  his  and 
their  own  costs  and  charges,  support, 
uphold,  maintain  and  keep  the  said 
messuage  or  tenement,  and  premises, 
in  good  and  tenantable  repair,  order, 
and  condition;  and  the  said  messuage 
or  tenement,  and  premises,  and  every 
part  thereof,  should  and  would  leave 
in  such  good  repair,  order  and  condi- 
tion, at  the  end  or  other  sooner  deter- 
mination of  the  said  term;  as  by  the 
said  indenture,  reference  being  there- 
unto had,  will,  among  other  things, 
fully  appear.  By  virtue  of  which  said 
indenture  the  said  defendant  after- 
wards, to- wit,  on  the day  of 

^  in  the  year  aforesaid,  entered 

into  and  upon  the  said  demised  prem- 
ises, with  the  appurtenances,  and  bo- 
came  and  was  possessed  thereof,  and 
BO  continued  until  the  end  of  the  said 
term.  And  although  the  said  plaintiff 
hath  always  from  the  time  of  the  mak- 
ing of  the  said  indenture,  hitherto 
done,  performed,  fulfilled  and  kept  all 
things  in  the  said  indenture  contained 
on  his  part  to  be  done,  performed,  ful- 
filled and  kept,  yet  the  said  plaintiff 
saith  that  the  i^aid  defendant  did  not, 
during  the  continuance  of  the  said  de- 
mise, support,  uphold,  maintain  and 
keep  the  said  messuage  or  tenement, 
and  premises,  in  good  and  tenantable 
repair,  order  and  condition   (as  in  the 

Vol.  nc 
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covenant),  and  leave  the  same  in  such 
repair,  order  and  condition,  at  the  end 
of  the  said  term;  bat  for  a  long  time, 
to-wit,  for  the  (last,  three  years)  of 
the  said  term,  did  permit  (all  the  win- 
dows  of  the  said  messuage  or  tenement) 
to  be,  and  the  same  during  all  that 
time  were,  in  every  part  thereof,  ruin- 
ous, in  decay,  and  out  of  repair,  for 
want  of  necessary  reparation  and 
amendment.  And  the  said  defendant 
left  the  same,  being  so  ruinous,  in  de- 
cay, and  out  of  repair  as  aforesaid, 
at  the  end  of  the  said  term,  contrary 
to  the  form  and  effect  of  the  said 
covenant,  so  made  as  aforesaid.  And 
so  the  said  plaintiff  saith  that  the  said 
defendant  (although  often  requested) 
hath  not  kept  the  said  covenant  so 
made  by  him  as  aforesaid,  but  hath 
broken  the  same;  and  to  keep  the  same 
with  the  said  plaintiff,  hath  hitherto 
wholly  refused,  and  still  refuses;  to 
the  damage  of  the  said  plaintiff  of 
(two  hundred  and  fifty)  dollars 
(enough  to  cover  damages,  etc.),  and 
therefore  he  brings  his  suit,  etc.  Burr. 
App.  293,  §559;  Steph.  PI.  36;  2  Chit. 
PI.  552. 

XL      PlMUL 

A.  Plea  Thai  Premises  Are  Not  Out 

of  Repair, 

And  the  said  defendant,  by f 

his  attorney  (or  in  person),  says  that 
the  windows  of  the  said  messuage  or 
tenement  were  not  in  any  part  thereof 
ruinous,  in  decay,  or  out  of  repair,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him  the 
said  defendant.  And  of  this  he  puts 
himself  upon  the  country.  Steph.  PI. 
52. 

B.  Plea  of  Release. 

And  the  said  defendant,  by , 

his  attorney  (or  in  person),  says  that, 
after  the  said  breach  of  covenant,  and 
before  the  commencement  of  this  suit, 

to-wit,     on     the day     of 

,    in    the   year    of-  our    Lord 

— ■ ,  the  said  plaintiff,  by  his  cer- 
tain deed  of  release,  sealed  with  his 
seal,  and  now  shown  to  the  court  here 
(the  date  whereof  is  the  day  and  year 
last  aforesaid),  did  remise,  release,  and 
forever  quitclaim  to  the  said  defend- 
ant, his  heirs,  executors,  and  adminis- 
trators, all  damages,  cause  and  causes 
of  action,  breaches  of  covenant,  debts, 
and  demands  whatsoever,  which  had 
them  accrued  to  the  said  plaintiff,  or 
which    the    said    plaintiff    then    had 


against  the  said  defendant;  as  by  the 
said  deed  of  release,  reference  being 
thereto  had,  will  fully  appear.  And 
this  the  said  defendant  is  ready  to 
verify.     Steph.  PL  63. 

COVEBTUBE.— See  Husband  and  Wife. 
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Introdaetory  Part   of  Bill  by  Cred- 
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Themselves  and  Others    of    Same 
Class. 
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ulent. 

I    Bffls. 

A.    BUI  Against  Corporation  and  Its 
Stockholders. 

To  the  honorable,  the  justices  of  the 
supreme  judicial  court,  next  to  be 
holden  at  Boston,  within  and  for  the 
county  of  Suffolk,  on  the  first  Tues- 
day of  April  next. 
Humbly  complaining,  show  your  ora- 
tors, the  Essex  Company,  a  corpora- 
tion duly  established  under  the  laws 
of  this  commonwealth,  having  its  place 
of  business  at  L.,  in  the  county  of  E., 
on  behalf  of  themselves  and  all  the 
other  unsatisfied  creditors  of  the  de- 
fendant corporation  hereinafter  named, 
who  shall  eome  in  and  contribute  to 
the  expenses  of  this  suit,  that  by  an 
act  of  the  legislature  of  this  common- 
wealth, approved  the  twenty-sixth  day 
of  liarch,  in  the  year  eighteen  hun- 
dred and  fifty-two,  J.  W.  £.  and  others, 
with  their  associates,  were  authorized 
to  organize  a  corporation  by  the  name 
of  tiie  Lawrence  Machine  Shop,  for  the 
purpose  of  manufacturing  machinery  in 
said  It^  with  a  capital  stock  not  ex- 
ceeding seven  hundred  and  fifty  thou- 
sand dollars;  that  thereupon  on  the 
— —  day  of       ■■   ■     ;  under  and 


by  virtue  of  said  act,  the  said  Law- 
rence Machine  Shop  was  duly  orgai^- 
ized,  and  then  became  and  was  a  manu- 
facturing corporation  under  the  laws 
of  this  commonwealth^  having  its  works 
established  at  L.  aforesaid. 

And  yonr  orators  further  show,  that 
the  capital  stock  of  said  corporation 
was  fixed  and  limited  by  said  corpora- 
tion at  seven,  hundred  and  fifty  thou- 
sand dollars;  and  that  on  the  twenty- 
seventh  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-three,  and 
before  the  whole  amount  of  the  capital 
stock  fixed  and  limited  by  said  corpor- 
ation had  been  fully  paid  in,  and  be* 
fore  any  certificate  thereof  had  been 
made  and  recorded  as  prescribed  by 
lawy  the  said  Lawrence  Machine  Shop, 
by  G.  McK.,  its  treasurer  duly  author- 
ized thereto,  made  and  delivered  to 
your  orators  three  several  promissory 
notes  in  writing,  dated  the  said  twenty- 
seventh  day  of  January,  one  for  the 
sum  of  Mty  thousand  dollars,  the  other 
two  for  fifteen  thousand  dollars  each, 
and  thereby,  for  value  received,  prom- 
ised your  orators  to  pay  to  them  or 
their  order  the  amount  of  said  notes, 
to-wit,  eighty  thousand  dollars,  on  the 
fifteenth  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-eight,  with 
interest  from  the  fifteenth  day  of  Jan- 
uary, of  the  year  eighteen  hundred  and 
fifty-three,  copies  of  which  notes,  with 
the  indorsements  thereon,  are  set  out 
in  the  copy  of  judgment  hereto  an- 
nexed. 

And  your  orators  further  show,  that, 
at  the  time  the  said  Lavn'ence  Machine 
Shop  made  and  delivered  said  notes 
to  your  orators,  and  from  the  time  of 
its  incorporation  and  organization  until 
the  twenty-first  day  of  February,  in 
the  year  eighteen  hundred  and  fifty- 
seven,  the  said  Lawrence  Machine  Shop 
had  not  given  notice  annually  as  re- 
quired by  the  laws  of  this  common- 
wealth, in. some  newspaper  printed  in 
the  county  where  the  works  of  said 
corporation  were  established,  to-wlt, 
the  county  of  E.,  or  in  any  newspaper 
printed  in  any  other  county,  of  the 
amount  of  all  assessments  voted  by 
the  corporation  and  actually  paid  in; 
nor  bad  it  given  notice  in  any  news- 
paper of  the  amount  of  all  existing 
debts  due  from  said  corporation. 

And  yonr  orators  further  show,  that 
from  the  time  of  the  incorporation 
and  organization  of  said  Lawrence  Ma- 
cMne  Shop  to  tl^e  tune  said  corporatiou 
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made  and  delivered  said  notes  to  your 
or&tors,  and  for  a  long  time  thereafter, 
the  capital  stock  fixed  and  limited  b^ 
«aid  corporation  as  aforesaid  had  not 
been  fally  paid  in;  nor  has  there,  from 
the  time  of  its  organization  to  the 
present  time,  been  any  certificate  of 
the  payment  of  s^id  capital  stock  made 
and  recorded  br  said  corporation,  as 
by  the  law  provided.       • 

And  your  orators  farther  show  that 
on,  to-wit,  the  fourth  day  of  August, 
in  the  year  eighteen  hundred  and  sixty- 
two,  they  commenced  a  suit  against  the 
said  Lawrence  Machine  Shop  upon  the 
aforesaid  notes  returnable  to  the 
'  court,  then  next  to  be  holden 

at  N.,  within  and  for  the  said  county 
of  E.,  on  the  first  Monday  of  Septem- 
ber, in  the  year  eighteen  hundred  and 
sixty-two,  and  duly  entered  said  suit 
in  said  court,  and  there  prosecuted  the 
same  to  judgment.  And  at  said  term 
of  the  said  court,  on,  to-wit,  the 
twenty-first  day  of  October,  in  the  year 
eighteen  hundred  and  sixty-two,  by 
consideration   of   the  justice    of    said 

court,  judgment  was  rendered 

in  said  suit  against  said  Lawrence 
Machine  Shop  in  favor  of  your  orators 
for  the  sum  of  thirty-seven  thousand 
seven  hundred  and  forty-seven  dollars 
and  sixty-two  cents  debt,  and  fifteen 
dollars  and  eighty-nine  cents  costs  of 
suit;  and  execution  was  thereupon  is- 
sued by  said  — —  court  on,  to-wit, 
the  twenty-fifth  day  of  said  October, 
against  said  Lawrence  Machine  Shop 
in  favor  of  your  orators  for  the  said 
sum  of  thirty-seven  thousand  seven 
hundred  and  forty-seven  dollars  and 
sixty-two  cents  debt,  and  fifteen  dol- 
lars and  eighty-nine  cents,  costs  of  suit; 
copies  of  which  judgment,  execution 
and  officer's  return  upon  said  execu- 
tion are  hereto  annexed. 

And  your  orators  further  show  "that 
on,  to-wit,  the  said  twenty-fifth  day  of 
October,  A.  I>.  1862,  the  day  of  issuing 
said  execution,  they  placed  for  collec- 
tion said  execntion  in  the  hands  of 
one  A.  F.  N.,  a  deputy  sheriff,  aualified 
to  collect,  serve  and  return  saia  execu- 
tion. And  the  said  deputy  sheriff  on, 
to-wit,  the  third  day  of  November,  A. 
D.  1862,  made  demand  upon  the  said 
Lawrence  Machine  Shop  for  the  pay- 
ment of  the  amount  due  to  your  ora- 
tors; and  for  which  judgment  and  ex- 
ecution had  been  rendered  and  issned 
in  said  rait  as  aforesaid. 

'And  yonr  orators   show    that    the 


Lawrence>  Machine  Shop  did  neglect, 
for  the  space  of  thirty  days  after  said 
demand  by  said  deputy  sheriff,  holding 
said  execution,  to  exhibit  to  said  dep- 
uty sheriff  real  or  personal  estate  be- 
longing to  said  corporation,  subject  to 
be  taken  on  execution,  sufficient  to  sat- 
isfy said  execution  or  any  part  thereof. 
And  the  said  corporation  has  never 
exhibited  to  said  deputy  sheriff  any 
estate,  real  or  personal,  from  which  he 
might  satisfy  said  execution  in  whole 
or  in  part;  and  the  said  corporation 
has  ever  since  neglected  and  refused 
to  pay  the  same  or  any  part  thereof; 
and  the  said  deputy  sheriff  duly  re- 
turned said  execution  into  the  clerk's 

office  of  said —  court,  at  S.,  in 

said  county  of  E.,  in  no  part  satisfied; 
and  there  is  now  due  to  your  orators 
upon  said  judgment,  rendered  upon 
said  notes,  the  said  sum  of  thirty-seven 
thousand  seven  hundred  and  forty- 
seven  dollars  and  sixty-two  cents  debt, 
and  fifteen  dollars  and  eighty-nine 
cents,  costs  of  suit,  making  in  all 
thirty-seven  thousand  seven  hundred 
and  sixty-three  dollars  and  fifty-one 
cents,  with  interest  from  the  said 
twenty-first  day  of  October,  A.  D.  1862, 
the  day  of  the  date  of  said  judgment. 
And  your  orators  further  show  that, 
at  the  time  when  said  judgment  debt 
was  contracted,  on,  to-wit,  the  twenty- 
seventh  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-three,  the 
day  of  the  date  of  said  notes,  and 
during  the  time  from  and  after  the 
said  twenty-seventh  day  of  January, 
A.  D.  1853,  and  before  the  capital  stock 
of  said  corporation,  fixed  and  limited 
as  aforesaid,  was  fully  paid  in,  and 
before  any  certificate  that  said  capital 
stock  had  been  paid  in,  was  made  and 
recorded,  as  by  law  required,  and  from 
and  after  the  said  twenty-seventh  day 
of  January,  A.  D.  1853,  and  before  any 
notice  of  the  assessments,  voted  by 
said  corporation  and  actually  paid  in, 
had  been  given,  in  any  newspaper 
printed  in  said  county  of  E.,  or  printed 
in  any  other  county;  and  from  and 
after  said  twenty-seventh  day  of  Jan- 
nary,  A.  D.  1858,  and  before  any  notice 
of  the  amount  of  all  existing  debts  doe 
from  said  corporation  had  beei^  given 
in  any  such  newspaper,  as  by  law  re- 
quired, and  at  the  time  wneft  yonr 
orators  commenced  their  suit  aforesaid 
against  the  said  Lawrence  Machine 
Shop,  and  in  which  judgment  aforesaid 
was  rendered  the  foUoidAg  named  per* 
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sons  beeame  and  were  stockholders  in 
the  said  Lawrence  Machine  Shop,  each 
holding  stock  therein  of  the  amount 
and  number  of  shares  set  against  their 
respective  names: 

T.  A.y  of  It.,  county  of  M.,  holder  of 
— shares,  par  value  $ 

B.  B.,  of  B.,  county  of  8.,  holder  of 
shares,  par  value  $ f 


etc.,  etc. 

Wherefore  your  orators,  in  behalf  of 
themselves  and  the  aforesaid  other 
creditors  of  the  said  Lawrence  Machine 
Shop,  bring"  the  foregoing  bill  against 
said  Lawrence  Machine  Shop,  and  the 
aforesaid  stockholders  therein,  and  pray 
that  the  aforesaid  stockholders  may  b.e 
ordered  and  decreed  to  pay  to  your 
orators  the  amount  due  them  as  afore- 
said, as  fixed  and  determined  by  the 
judgment  aforesaid,  with  interest  from 
the  date  of  said  judgment,  and  to  pay 
such  other  creditors  of  the  said  cor- 
poration as  may  become  parties  to  this 
bill  such  sums  as  may  be  found  due 
to  said  creditors;  and  that  the  amount 
of  the  debt  due  as  aforesaid  to  your  ora- 
tors from  said  Lawrence  Machine  Shop, 
and  such  as  may  be  found  due  to  such 
other  creditors  as  may  become  parties 
hereto,  may  be  assessed  upon  said 
stockholders  as  law  and  equity  may 
require. 

And  that  your  orators  may  have  such 
orders,  decrees  and  process  as  may  be 
necessary  to  enforce  the  payment  of 
such  sums  as  may  be  assessed  upon 
said  stockholders,  and  may  have  such 
further  and  other  relief  in  the  prem- 
ises as  the  nature  and  circumstances 
of  the  case  may  require  and  as  shall 
seem  meet  unto  this  honorable  court; 

May  it  please  your  honors  to  grant 
unto  your  orators  a  writ  of  subpoena 
to  be  directed  to  the  said  Lawrence 
Machine  Shop,  and  the  said  stockhold- 
ers in  this  bill  named,  thereby  com- 
manding them,  at  a  certain  day,  and 
under  certain  penalties  therein  ex- 
pressed, x>ersonally  to  appear  before 
this  honorable  court  then  and  there 
full,  true,  direct  and  perfect  answers 
make  to  all  and  singular  the  premises; 
and  further,  to  stand  to,  perform,  and 
abide  under  such  further  orders,  direc- 
tions, and  decrees  therein  as  to  this 
honorable  court  shall  seem  meet. 
The  Essex  Company,  by  its  treasurer, 

0*  s.  s. 

D.  8.,  JniL 
J  ■  J .  s., 
Solicitoxa  and  of  coansel* 


3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
1957,  1960. 

B.    Bill  hy  Creditors  Against  Execu" 
tors. 

Humbly  complaining,  show  unto  your 
honors  your  orators,  W.  B.,  of,  etc., 
and  0.  D.,  of,  etc.,  creditors  by  simple 
contract  of  J.  F.,  late  of,  etc.,  deceased, 
on  behalf  of  themselves  and  all  other 
the  creditors  of  the  said  J.  F.,  who 
shall  come  in  and  seek  relief  by,  and 
contribute  to,  the  expense  of  this  suit, 
that  the  said  J.  F.,  at  the  time  of  his 
death,  was  justly  and  truly  indebted 
unto  your  orator,  W.  B.,  in  the  sum  of 

$ and  upwards,  for  goods  sold 

ajid  delivered,  and  moneys  paid,  laid 
out,  and  expended  to  and  for  his  use, 
and  that  the  said  J.  F.  was  also  justly 
and  truly  indebted  to  your  orator,  C. 
D.,  in  tho  sum  of  $ — -— and  up- 
wards, for,  etc.  And  your  orators  fur* 
ther  show  unto  your  honors,  that  the 
said  J.  F.,  in  his  lifetime,  and  at  the 
time  of  his  death,  was  possessed  of, 
or  well  entitled  unto,  a  considerable 
personal  estate,  and  being  so  possessed, 

departed  this  life  on  or  about ^ 

having  first  duly  made  his  last  will, 
bearing  date,  etc.,  and  thereby  ap- 
pointed J.  M.  and  C.  S.  (the  defend- 
ants hereinafter  named)  the  executors 
thereof,  as  in  and  by  the  said  will 
or  the  probate  thereof,  to  which  your 
orators  crave  leave  to  refer  when  pro- 
duced to  this  honorable^  court,  will  ap- 
pear. And  your  orators  further  show 
unto  your  honors,  that  the  said  J.  M. 
and  J.   S.   duly   proved   the    said  will 

in  the  court,  etc.,  and  under 

took  the  executorship  thereof,  and  pos- 
sessed themselves  of  the  personal  estate 
and  effects  of  the  said  testator  to  a 
very  considerable  extent,  and  more 
than  sufficient  to  satisfy  his  just  debts 
and  funeral  expenses.  And  your  ora- 
tors further  show  unto  your  honors, 
that  the  said  J.  M.  and  C.  S.,  having 
possessed  themselves  of  the  said  tes- 
tator's personal  estate  and  effects  as 
aforesaid,  your  orators  have  made  and 
caused  to  be  made  several  applications 
to  them  the  said  J.  M.  and  C.  S.,  and 
requested  them  to  pay  and  satisfy  unto 
your  orators  their  respective  demands, 
with  which  just  and  reasonable  requests 
your  orators  well  hoped  that  the  said 
J.  M.  and  C.  S.  would  have  complied, 
as  in  justice  and  equity  they  ought  to 
have  done.  But  now  so  it  is,  etc.  (See 
Billa  and  Answers!,  several  parts.)  And 
the  said  defendants  pretend   that  the 
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8idd  testator's  personal  estate  was 
amall  and  inconsiderable,  and  has  al- 
ready been  exhausted  in  the  payment 
of  his  funeral  expenses  and  just  debts. 
Whereas  your  orators  eharget  hat  the 
aaid  testator's  personal  estate  and  of* 
fects  were  more  than  sufficient  to  dis- 
charge all  his  just  debts  and  funeral 
expenses,  and  so  it  would  appear  if  the 
said  defendants  would  set  forth  a  full, 
true  and  particular  account  of  all  and 
every  the  personal  estate  and  effects 
of  the  said'  testator  come  to  their  or 
either  of  their  hands  or  use,  and  also 
a  full,  true  and  particular  account  of 
the  manner  in  which  they  have  dis> 
posed  of  or  applied  the  same,  but  which 
they  refuse  to  do.  All  which  act- 
ings, etc.  (see  Bills  and  Answen^  sev- 
eral parts),  and  that  an  account  may 
be  taken  of  the  moneys  due  to  your 
orators  in  respect  of  their  said  several 
demands,  and  of  other  the  debts  ow- 
ing by  the  said  J.  F.  at  the  time  of 
his  death;  and  that  if  the  said  defend- 
ant shall  not  admit  assets  of  the  said 
testator,  then  that  an  account  may  also 
be  taken  of  the  personal  estate  and 
effects  of  the  said  testator,  possessed 
or  received  by  or  by  the  order,  or  for 
the  use  of  the  said  defendants,  or  either 
of  them,  and  that  such  personal  estate 
may  be  applied  in  a  due  course  of  ad- 
ministration. And  that  your  orators 
and  the  said  other  unsatisfied  creditors, 
by  simple  contract  of  the  said  testator, 
may  have  such  further  or  other  relief 
in  the  premises  as  to  your  honors  shall 
seem  meet,  and  the  circumstances  of 
this  case  may  require.  May  it  please, 
etc.  (See  ^lls  and  Answersi  several 
parts.) 

Pray  subpoena  against  J.  M.  and  C. 
S.  3  Dan.  Gh.  PI.  &  Pr.  (Perkins'  ed.) 
1948,  1949. 

G.    Bills  in  Behalf  of  Themselves  and 
All  Other  Creditors,  Etc, 

Humbly  complaining,  show  unto  your 
honors  your  orators,  W.  B.,  of,  etc., 
T.  B.,  of,  etc.,  and  A.  C,  of,  etc.,  on 
behalf  of  themselves  and  all  other  the 
creditors  of  J.  S.  (a  defendant  herein- 
after named),  who  are  parties  to  the 
deed  of  trust  hereinafter  mentioned, 
who  shall  come  in  and  contribute  to 
the  expenses  of  this  suit,  that  in  or 
about  the  month  of  October,  etc.,  the 
said  J.  8.  was  the  sole  owner  of  a 
•certain  ship  or  vessel  called  the  G.  M., 
and  sailed  in  her  as  captain  or  master 
thereof,  on  or  about  the day 


of 


-,  etCy  from  Portsmouth  to 


the  island  of  A.  and  D.,  in,  etc^  with 
a  considerable  cargo  on  board.  And 
your  orators  further  show  unto  joar 
honors  that  the  said  J.  S.,  previoasly 
to  his  Sailing  on  board  the  said  ship, 
caused  two  policies  of  insurance  on  the 
said  ship  and  cargo  to  be  underwrittea 
by  the  — .^—  insurance  companj, 
whereby  the  said  ship  and  cargo  were 
insured  at  and  from  L.  to  A.  &  D.,  for 
$10,500.  And  your  orators  further  show 
unto  your  honors  that  in  the  said  vot- 
age  from  L.  to  A.  &  D.,  the  said  ship 
and  cargo  received  damage  to  the 
amount  of  $510,  whereby  the  said  J.  S, 
{>y  virtue  of  the  said  two  policies  of 
insurance,  became   entitled   to   receive 

of  the  said insurance  company 

the  said  sum  of  $510.  And  your  ora- 
tors further  show  unto  your  honors 
that  M.  L.  (a  defendant  hereinafter 
named)  was  the  agent  of  the  said  J.  S., 
who  was  indebted  to  the  said  M.  Ll, 
and  for  securing  the  said  debt  had 
given  a  mortgage  of  the  said  ship,  and 
also  assigned  to  him  the  said  two  poli- 
cies of  insurance  hereinbefore  men- 
tioned, which  said  mortgage  and  as- 
signment was  and  were  made  as  well 
for  securing  the  said  debt  as  soch 
other  moneys  as  the  said  M.  L.  might 
afterwards  advance  as  such  agent  as 
aforesaid.  And  your  orators  further 
show  unto  your  honors  that  the  said 
J.  S.  having  arrived  in  his  said  ship 
at  the  island  of  D.,  and  having  taken 
a  cargo  for  the  London  market,  part 
thereof  on  his  own  account,  and  being 
about  to  return  home,  wrote  the  fol- 
lowing letter  to  his  said  agent  M.  L. 
(that  is  to  say) :  (Informing  his  agent 
that  he  should  sail  a  full  ship  on  or 
before  the  30th  of  July,  and  enclosing 
the  bill  of  lading,  and  requesting  the 
agent  to  make  the  following  insurance 

at  the office,  viz.,  $5,000  upon 

goods,  and  $5,000  upon  freight.) 

And  your  orators  further  show  unto 
your  honors  that  the  said  J.  S.,  by  his 
agent  the  said  M.  L.,  also  caused  a 
policy  of  insurance  for  $11,000  to  be 
underwritten,  for  insuring  the  said 
ship  and  cargo  on  her  said  voyage 
from  D.  to  L.  And  your  orators  fur- 
ther show  unto  your  honors  that  the 
said  J.  8.  sailed  -in  the  said  ship,  the 
G.  M.,  from  the  island  of  D.,  on  his 
homeward  bound  passage,  and  that  the 
said  ship  with  her  cargo  was  unfor* 
tunately  lost  in  a  storm  off  the  coast 
of f  on  or  about  tho  ■■  ■■■■' 
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^y  ofy  ete.y  in  eonseqaence  whereof 
the  said  underwriters  became  liable  to 
pay  the  respective  sums  mentioned  in 
the  said  policies  of  insurance.  And 
your  orators  further  show  unto  your 
honors  that  the  said  J.  8.,  not  being 
able  to  pay  his  creditors  the  whole  of 
their  respective  debts,  and  such  inabil- 
ity arising  from  the  aforesaid  loss  of 
the  said  vessel,  the  said  J.  S.,  on  or 

abont  the day  of,  etc.,  called 

a  meeting  of  his  creditors  and  proposed 
to  assign  the  said  policies  of  insur- 
ance and  the  moneys  due  thereon,  and 
the  said  sum  of  $510,  due  on  the  said 
policy  of  insurance  for  damage  done 
on  the  said  outward-bound  voyage,  to- 
gether with  a  quantity  of  yellow  saun- 
ders  wood  and  fustic,  in  lien  of  their 
respective  demands  upon  him,  to  which 
proposal  your  orators,  as  well  as  the 
rest  of  the  creditors  of  said  J.  S.,  ac- 
ceded, and  it  was,  at  the  same  time, 
agreed  that  the  said  M.  L.  should  be 
the  trustee  for  the  said  creditors  of 
said  J.  8.,  whereupon,  by  a  certain 
indenture  bearing  date,  etc.  (stating 
the  deed),  which  said  indenture  was 
duly  signed,  sealed  and  delivered  by 
the  said  J.  8.,  M.  L.,  your  orators,  and 
the  rest  of  the  creditors  of  the  said 
J.  S.  And  your  orators  further  show 
unto  your  honors  that  since  the  execu- 
tion of  the  said  indenture  tho  said 
defendant  If.  L.  has  received  the  sum 
of  $10,500,  on  the  said  policy  of  insur- 
ance in  the  said  indenture  mentioned 
to  have  been  m&de  on  the  homeward- 
bonsd  voyage  of  the  said  ship  or  ves- 
sel 0.  M.,  and  retains  the  said  sum  of 
$10,500  in  his  own  hands,  and  applies 
the  same  to  his  own  advantage,  and 
refuses  to  make  any  division  of  the 
said  sum  amongst  the  creditors  of  the 
said  J.  8.  And  your  orators  further 
show  unto  your  honors  that  the  said 
defendant  M.  L.  has  also  received  the 
sam  of  $510,  and  also  the  sum  of 
$5,000  on  the  said  policies  in  that  be- 
half, hereinbefore  mentioned  to  have 
been  made  and  assigned  to  him  in  trust 
for  the  creditors  of  the  said  J.  8.  And 
yonr  orators  further  show  unto  your 
honors  that  the  said  defendant  M.  L., 
selecting  his  said  trust,  suffered  the 
add  quantity   of  saunders   wood   and 

fustic  to  remain  at  without 

ever  attempting  to  sell  or  dispose  of 
the  same,  whereby  the  said  saunders 
wood  and  fustic  have  been  totally 
spoiled  and  also  a  considerable  sum 
of  money,  and   more   than   th9  value 


thereof,  has  become  due  for  warehouse 
room.  And  your  orators  submit  that 
the  said  defendant  M.  L.  ought  to  pay 
and  divide  between  your  orators  and 
the  other  creditors  of  said  J.  8.,  who 
have  signed  the  said  deed  of  trust, 
the  value  of  the  said  saunders  wood 
and  fustic,  and  take  upon  himself  the 
payment  of  the  said  warehouse  room. 
And  your  orators  further  show  that 
the  defendant  M.  L.,  after  paying  him- 
self his  said  debt  of  $5,970,  ought  to 
have  divided  thci  said  several  sums 
equally  between  your  orators  and  the 
other  creditors  of  said  J.  8.,  who  are 
parties  to  the  said  indenture,  for 
which  purpose  your  orators,  on  be- 
half of  themselves,  cmd  such  other 
the  creditors  of  the  said  J.  8. 
have  frequently  applied  to  the  said 
M.  L.,  and  requested  him  to  make  such 
equal  distribution  as  aforesaid.  But 
the  said  M.  L.,  combining  and  confed- 
erating with  the  said  J.  8.,  and  with 
divers  other  persons,  etc.,  refuses  to 
comply  with  your  orator's  said  re- 
quests, and  sometimes  pretending  that 
he  has  not  received  the  said  sum  of 
$5,000,  insured  on  the  said  policy  on 
the  goods  on  board  the  said  ship  or 
vessel  from  D.  to  L.  Whereas  your 
orators  charge  that  the  said  confeder- 
ate has  received  the  said  sum  of  $5,000 
on  the  said  policy,  or  if  not,  that  he 
might  have  received  the  same  if  he 
had  used  due  diligence.  And  your  ora- 
tors charge  that  if  in  truth  any  obstacle 
arises  to  prevent  the  said  M.  L.  receiv- 
ing the  said  sum  due  on  the  said  policy, 
it  is  entirely  owing  to  his  own  miscon- 
duct in  not  obeying  the  directions  given 
by  the  said  J.  8.  to  make  the  said 
insurance  at  the office.  Where- 
as your  orators  have  lately  been  in- 
formed that  the  said  M.  L.  made  the 
said  insurance  on  the  said  goods  with 
private  underwriters,  and  procured  the 
policy  to  be  underwritten  in  his  own 
name,  in  which  case  your  orators  charge 
and  humbly  submit  that  the  said  de- 
fendant M.  L.,  by  such  misconduct  is 
himself  become  liable  to  answer  to  your 
orators  and  other  the  creditors  of  the 
said  J.  8.,  for  the  said  sum  of  $5,000  due 
on  the  said  policy.  And  at  other  times 
the  said  confederate  M.  L.  pretends 
that  the  several  persons,  who  have 
underwritten  the  said  policies  re- 
spectively, refuse  to  pay  the  said  sum 
due  on  the  said  policy,  because  they 
allege  that  the  said  J.  8.  had  not  any 
gop49  QXi  board  ■  the  said  ship  at  the 
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time  of  the  making  the  said  poliey, 
or  at  the  time  of  the  loss  of  the  said 
ship.  Whereas  your  orators  charge 
that  the  said  J.  S.  had  goods  on  board 
the  said  ship  to  the  value  of  $5,000 
and  upwards  at  the  time  of  the  making 
of  the  said  policy,  and  at  the  time 
of  her  loss.  And  at  other  times  the 
said  defendant  M.  L.  will  pretend  that 
he  never  had  the  said  policy  for  $5,000 
on  the  goods  of  the  said  J.  S.,  shipped 
on  board  the  G.  M.  from  B.  to  L.  in 
his  possession.  '  Whereas  your  orators 
charge  that  it  was  generally  understood 
at  the  time  of  the  execution  of  the 
indenture  hereinbefore  mentioned,  and 
the  said  M.  L.  declared  to  the  said 
creditors  of  the  said  J.  S.  that  he  had 
at  that  time  the  said  policy  in  his  pos- 
session. And  your  orators  also  charge 
that  if  he  had  not  a  policy  made  in 
the  name  of  the  said  J.  S.  in  his  pos- 
session, but  that  the  same  was  made 
in  his  own  name,  then  that  he  deceived 
your  orators,  and  the  other  creditors 
of  the  said  J.  S.,  and  that  he  ought  to 
answer  the  value  of  the  said  policy, 
the  obstacle  (if  any)  to  the  recovery 
thereof  arising  from  the  said  confed- 
erate M.  L.  living  procured  the  said 
policy  to  be  made  out  in  his  own  name, 
and  to  be  executed  by  private  under- 
writers instead    of   the   said 

insurance  company,  contrary  to  the  di- 
rection of  the  said  confederate  J.  S.  in 
that  behalf.  And  at  other  times  the 
said  confederate  pretends  that  he  did 
make  the  said  insurance  on  the  said 
goods  in  the  name  of  the  said  J.  S., 

and    with   the   (a   different) 

insurance  company;  but  that  they  re- 
fused to  pay  the  same,  and  therefore, 
as  he  has  not  collected  the  whole  of 
the  effects  assigned  by  the  indenture 
hereinbefore  mentioned,  he  is  not  bound 
to  divide  among  the  creditors  of  the 
said  J.  S.  any  part  of  what  he  has 
collected.  Whereas  your  orators  charge 
that  the  said  confederate  M.  L.,  after 
paying  himself  the  said  debt  and  ex- 
penses hereinbefore  mentioned,  is  bound 
from  time  to  time  to  divide  such  sums 
of  money  as  he  has  collected  or  shall 
collect  equally  between  the  creditors 
of  the  said  J.  S.,  who  are  parties  to 
the  said  indenture,  but  the  said  con- 
federate M.  L.  refuses  so  to  do,  or  to 
permit  your  orators  to  see  the  said  pol- 
icy on  the  said  goods,  or  in  any  man- 
ner to  account  for  what  he  has  col- 
lected or  might  have  collected  and  re- 
ceived by  virtue  of  said  indenture.   All 


which  actings,  etc.  (see  Bflls  and  An- 
swera^  several  parts).  And  that  the 
said  defendant  M.  L.  may  be  decreed 
by  this  honorable  court  (after  pajing 
himself  his  said  debt  of  $5,970,  and  his 
other  expenses)  to  account  with  your 
orators  and  the  other  creditors  of  the 
said  J.  S.,  parties  to  the  said  indenture, 
who  shall  come  in  and  contribute  to 
the  expense  of  this  suit,  for  all  smi 
and  sums  of  money  received  by  him 
from  time  to  time  by  virtue  of  the  said 
indenture.  And  if  it  shall  appear  that 
the  said  defendant  M.  L.,  as  the  agent 
of  the  said  J.  S.,  has  neglected  to  obey 
the  directions  given  him  by  the  said 
J.  S.  in  regard  to  the  making  of  the 
said  insurance  of  $5,000  on  the  goods 
of  the  said  J.  S.  on  board  of  the  said 
ship  the  G.  M.,  from  D.  to  L.,  then 
that  he  may  be  decreed  to  be  liable  to 
your  orators  and  the  rest  of  the  cred- 
itors of  the  said  J.  S.,  parties  to  the 
said  indenture,  for  the  same,  and  that 
tlie  said  defendant  M.  L.  may  be  also 
decreed  to  account  for  the  value  of  the 
quantity  of  saunders  wood  and  fustic 
so  possessed  by  him  as  aforesaid  under 
the  said  deed  of  trust,  and  that  the 
said  defendant  M.  L.  may  be  decreed 
to  pay  to  your  orators  and  the  rest 
of  the  creditors  of  the  said  J.  S.,  par- 
ties to  the  said  Indenture,  an  equal  divi- 
dend in  proportion  to  their  respective 
debts,  of  all  and  every  the  sum  and 
sums  of  money  which  the  said  M.  L. 
has  received,  or  which  might  have  been 
received  by  him  by  virtue  of  the  said 
indenture,  as  well  as  of  such  sum  or 
sums  of  money  as  the  said  M.  L.  is 
become  liable  to  pay  by  reason  of  his 
said  neglect  of  the  orders  of  the  said 
confederate  J.  S.  respecting  the  said 
insurance  of  $5^000  on  the  said  goods. 

And  that  the  said  M.  L.  may  be 
removed  from  being  the  trustee  under 
the  said  trust  deed,  and  that  some  other 
trustee  may  be  appointed  under  the 
direction  and  decree  of  this  honorable 
court.  (And  for  further  relief;  see 
Bills  and  Aoawen,  several  parts).  May 
it  please,  etc  (See  Bills  and  Answers, 
several  parts.) 

Pray  subpoena  against  M.  L.  and 
J.  8*  3  Dan.  Oh.  PI.  &  Pr.  (Perkins' 
ed.)  1952,  1956. 

n.    Complaints. 

A.  Commencement  of  Complaint, 
Where  Plaintiff  Sues  on  Behalf 
of  Other  Creditors, 

The  plaintiff,  complaining  on  behalf 
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of  himself  and  all  other  jadgmeiit 
creditors  of  the  defendant  (whose  eze- 
cations  have  been  returned  unsatisfied, 
and),  who  shall  in  due  time  come  in 
and  seek  relief  by,  and  contribute  to, 
the  expenses  of  this  action,  alleges:  1 
Abb.  Forms  569. 

B.  Ccmplaint  Against  Debtor  To 
Beach  Demands  Due  Him  From 
Third  Person. 


term    (or   on 

day    of  ,  18 — y 

court,  in 
),  the 


L     That   at 

the   

at ,  in  the  — 

and  for  the  county  of 
plaintiff  recovered  a  judgment,  which 
was  duly  given  by  said  court  against 
the  defendant  (and  M.  N.  and  O.  P.), 

for  dollars,    in    an     action 

wherein  this  plaintiff  was  plaintiff  (or 
defendant),  and  the  defendant  herein 
was  (or  the  defendant  herein,  and  said 
M.  K.  and  O.  P.  were)  defendant  (or 
plaintiff);   and  that  on  the  same  day 

(or  the day  of ,18  — ), 

said  judgment  was  docketed  in  the 
office    of    the    clerk    of    said    county 

(and  on  the day  of , 

18 — ,  a  transcript  thereof  was  filed, 
and  the  judgment  docketed  in  the 
county  of  M.). 

XL     That    on   this   -. — • day   of 

,    18 — ,    an    execution    in    due 

form  was  issued  upon  the  said  judg- 
ment against  the  personal  and  real 
property  of  (all  said  debtors)  to  the 
sheriff  of  said  (last  mentioned)  county, 
in  which  county  the  defendant  then 
resided  (or  in  which  county  was  the 
defendant's  last  known  residence  with- 
in this  state,  his  residence  *  at  the 
time  of  said  execution  being  unknown 
to  the  plaintiff,  and  not  ascertainable, 
though  the  plaintiff  made  diligent  in- 
quiry therefor;  (or  say:  in  which  county 
was  the  defendant's  residence  at  the 
time  of  bringing  said  action,  his  resi- 
dence, continuing  as  above  from  the  *). 

m.  That  the  said  execution  has 
been  duly  returned  by  said  sheriff 
wholly  unsatisfied  (or  unsatisfied,  ex- 
cept as  to  the  sum  of  dol- 
lars), and  there  is  now  due  to  the  plain- 
tiff on  said  judgment  ^—  dollars, 
and  interest  from  the  ^— —  day  of 

,  18—. 

IV.  That  a  short  time  before  tbe 
commencement  of  the  action  in  which 
the  said  judgment  was  obtained,  and 
after  the  indebtedness  upon  which  said 
judgment  was  obtained  had  accrued,  the 
said  defendant   was,   and   for   several 


years  previous  thereto  had  been,  ei}- 
gaged  in  mercantile  business  at 
,  and,  as  the  plaintiff  is  in- 
formed and  believes,  various  persons 
became  indebted  to  him  to  a  large 
amount;  that,  although  the  said  defend- 
ant about  the  time  of,  or  soon  after, 
the  commencement  of  this  action,  to- 

wit,     about     the     day     of 

f  18—,  did  assign  and  transfer 

all  his  stock  in  trade  to  one  M.  N., 
yet  the  said  business  is  still  wholly 
unsettled;  and  that  the  defendant  had, 
at  the  time  of  the  commencement  of 
this  action,  debts  due  him  to  a  large 
amount,  to-wit,  to  an  amount  not  less, 
as  plaintiff  is  informed  and  believes, 
than   ■  dollars,   a   considerable 

portion  of  which  are  evidenced  by 
charges  on  his  books  of  account,  which 
the  said  defendant  refuses  to  produce, 
or  allow  to  be  examined  by  or  on  be- 
half of  the  plaintiff;  and  the  plaintiff 
is  therefore  unable  to  specify,  and  can- 
not learn,  and  does  not  know,  the  par- 
ticular items  or  amounts  of  said  in- 
debtedness, or  the  names  ql  the  sev- 
eral persons  from  whom  the  same  are 
due;  but  is  informed  and  believes  that 
several  of  them,  owing  defendant  in 
the   aggregate   a   sum   not    less    than 

dollars,    reside    at   y 

and  are  solvent  and  able  to  pay  the 
respective  demands  against  them. 

Where  a  debtor  in  the  judgment  is 
not  made  deffendant  in  this  action  be- 
cause of  insolvency  or  absence,  add:, 

V.  That  said  (insolvent  or  absentee) 
is  wholly  insolvent  and  destitute  of 
property    or   is    not   and  has  not  been 

for  the  space  of  ,  within  this 

state,  but   resides  at  ,  in  the 

stato  of ,  and  has  no  property 

within  this  state. 

Where  a  debtor  in  the  judgment  is 
not  made  a  defendant  because  he  was 
merely  a  surety,  add: 

VI.  That  the  said  judgment  was  re- 
covered in  an  action  (describing,  it, 
e.  g.,  thus)  brought  to  foreclose  a 
mortgage  made  by  the  defendant  to 
said  (surety),  with  a  bond  collateral 
thereto,  and  that  baid  bond  and  mort- 
gage was  assigned  to  the  plaintiff  by 
the  said  (surety),  who  thereupon  guar- 
anteed the  payment  thereof;  but  the 
same  not  being  paid,  and  the  mortgaged 
premises  being  sold  upon  foreclosure 
in  said  action  for  less  than  the  sum 
due,  said  judgment  was  recovered  for 
the  deficiency,   as  to  which  the  said 
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(atirety)  was  merely  a  surety,  and  not 
liable  as  a  principal  debtor,  and  which 
it  was,  by  a  provision  in  said  judgment, 
directed  should  be  levied  of  the  prop- 
erty of  the  defendant  (principal 
debtor),  if  it  could  be  so  collected; 
and  if  it  could  not,  then  to  be  levied 
of  the  property  of  said  (surety). 
Wherefore  the  plaintiff  demands: 

1.  That  the  said  defendant  be  ad- 
judged to  apply  to  the  payment  of  the 
amount  of  said  judgment  and  interest 
thereon,  together  with  the  costs  of  this 
action,  said  property,  debts,  choses  in 
action,  and  equitable  interests  belong- 
ing to  him,  or  held  in  trust  for  him,  or 
in  which  he  is  in  any  way  or  manner 
beneficially  interested. 

2.  That  he  be  enjoined  from  selling, 
transferring  or  interfering  with  said 
property,  debts,  things  in  action  and 
equitable  interests. 

3.  That  he  be  prohibited  from  mak- 
ing an  assignment,  or  confessing  any 
judgment,  to  enable  other  creditors  or 
persons  to  obtain  a  preference  over 
plaintiff,  or  to  take  any  portion  of  de- 
fendant's property. 

4.  That  a  receiver  may  be  appointed 
of  all  said  property,  equitable  inter- 
ests, things  in  action,  and  effects  of 
the  said  defendant,  and  said  defend- 
ant directed  to  execute  to  him  an  as- 
signment thereof,  and  said  receiver 
sell  or  otherwise  dispose  of  the  same, 
and  convert  the  same  into  money,  as 
soon  as  may  be,  and  that  said  receiver 
apply  so  much  of  the  proceeds  thereof 
as  may  be  necessary  for  that  purpose, 
to  the  payment  of  the  plaintiff's  said 
debt,  with  interest  and  costs  of  this 
action.    1  Abb.  Forms  571. 

C.    Complaint   To  Set  Aside  an  Am* 
signment  Void  on  Its  Face» 

ly  n  and  m.  Allege  judgment  and 
issue,   and   return   of   execution,  as  in 

n,  B. 

IV.  Allege  making  of  assignment, 
setting  it  forth  or  annexing  it,  as  in 
the  following  form,  I  to  IV,  and  add- 
ing: And  t^  plaintiff  alleges  and  sub- 
mits that  the  said  instrument  of  assign- 
ment is  fraudulent  and  void  upon  its 
face;  and  he  alleges  that  it  was  made 
and  executed  by  the  said  defendant 
(assignor),  (and  accepted  by  the  de- 
fendants, assignees),  with  the  intent 
to  hinder,  delay  and  defraud  the  cred- 
itors of  said  (assignor). 

(Continue  as  in  other  forma.)  1 
Abb.  Forms  574. 


I>.  Complaint  Against  Judgment 
Debtor,  Assignee  and  a  Pre- 
tended  Creditor  Named  in  Ai- 
signment  for  Extrinsic  Fraud. 

I,  n,  and  in.  Allege  judgment  and 
issue,   and  return  of  execution,  as  in 

n,  B. 

IV.  That  after  the  contracting  of 
the  debt  on  which  the  aforesaid  judg- 
ment was  recovered,  the  said  (judg- 
ment debtor)  assigned  all  his  property 
to  the  defendant  (assignee),  in  trust 
for  the  payment  of  his  debts  (or,  made 
an  assignment,  of  which  a  copy  is  an- 
nexed as  a  part  of  this  complaint). 

V.  That  the  said  (assignee)  accepted 
the  said  trust,  and  has  collected  a  large 
sum  of  money  and  other  property  from 
the  assets  of  his  assignors^  amounting 
in  all  to  the  value  of  over dol- 
lars^ 

VI.  That  the  property  so  assigned  is 
of  the  value  of dollars. 

VII.  That  the  said  assignment  was 
made  by  the  said  (judgment  debtor) 
with  the  intent  to  delay,  hinder,  and 
defraud  his  creditors;  that  it  was  not 
accompanied  by  an  immediate  and  con- 
tinued change  of  possession  of  the 
property;  that  ever  since  the  same  was 
executed  and  delivered,  and  up  to  the 
present  time,  the  said  property  has  re- 
mained in  the  actual  possession  and  un- 
der the  control  of  said  (judgment 
debtor),  who  has  retained  possession 
and  control  thereof  under  the  false  and 
fraudulent  pretense  that  he  is  agent  of 
said  (assignee). 

Vm.  That  the  pretended  indebted- 
ness set  forth  in  said  assignment  as 
due  from  the  defendant  (judgment 
debtor)  to  the  defendant  (the  pre- 
ferred creditor)  is  fictitious;  that,  in 
fact,  no  such  indebtedness  exists,  but 
that  the  same  is  therein  inserted  fof 
the  purpose  of  enabling  the  defendant 
(judgment  debtor)  to  distribute  the  pro- 
ceeds of  the  goods  passed  under  the 
assignment  among  his  friends,  and 
thereby  to  keep  the  possession  and 
control  thereof  himself. 

IX.  That  the  defendant  (judgment 
debtor)  has  not  any  property  other 
than  that  embraced  in  the  assignment 
aforesaid,  out  of  which  the  execution 
aforesaid  could  be  satisfied  in  whole  ot 
in  part;  and  that  unless  the  said  prop- 
erty can  be  reached  and  applied  to  the 
payment  of  said  judgment,  the  same 
must  remain  wholly  unpaid. 

Wherefore  the  plaintiff  demands  judg- 
ment: 


See  "How  To  XTse  This  Volume,"  Introduction,  page  ▼. 


CREDITORS'  SUITS 


303 


1.  That  said  assignment  be  ad- 
judged frandulent  and  void  as  against 
the  plaintiif  (and  such  other  judgment 
eTeditors  of  said  judgment  debtor  as 
shall  elect  to  come  in  and  share  the  ex- 
penses of  this  action). 

2.  That  a  receiver  of  all  the  prop- 
erty and  effects  of  said  (judgment 
debtor)  he  appointed. 

3.  That  the  defendants  be  adjudged 
to  account  for  all  the  property  re- 
ceived bj  them  or  either  of  them  under 
said  assignment,  and  for  all  proceeds 
arising  from  sale  thereof,  and  deliver 
the  same  to  such  receiver. 

4.  That  the  defendants  be,  in  the 
meantime,  enjoined  from  disposing  of 
any  of  said  property,  or  paying  away 
any  of  the  proceeds  thereof,  or  in  any 
wise  interfering  therewith. 

5.  That  said  receiver  pay,  out  of  the 
proceeds  of  said  property,  the  judg- 
ment aforesaid,  and  the  costs  and  ex- 
penses of  this  action,  and  hold  the  bal- 
ance subject  to  .the  further  order  of 
this  court.    1  Abb.  Forms  575. 

£.  Complaint  Against  Debtors  Who 
Transferred  Assets  to  Third 
Person  for  His  ^ote,  and  As- 
signed Note  for  Benefit  of 
Creditors,  To  Set  Aside  Trans- 
action as  Fraudulent,  and  for 
Beeeiver, 

I,  n,  and  m.  Allege  judgment  and 
issue,  and  return   of  execution,  as  in 

n,  B. 

IV.  That   on  the  day  of 

>  18 ,  said  judgment  debt- 
ors) were  booksellers  at  ,  do- 
ing business  as  partners  under  the  firm 
name  of  Y.  Z.  &  Co.;  and  were  pos- 
sessed of  (designating  assets,  e,  g., 
thus),  a  large  stock  of  books,  station- 
ery, fancy  articles,  jewelry,  and  mu- 
sieal  publications,  a  valuable  lease  of 

their    store,    No. ,     • 

street,  having  five  years  to  run,  and 
shndry  demands  against  other  persons; 
but  were  insolvent  and  unable  to  pay 
their  creditors  punctually  or  in  full. 

V.  That  on  that  day,  and  after  the 
indebtedness  for  which  the  plain tifl^'s 
judgment  was  recovered  had  accrued, 
the  said  defendants  (judgment  debtors) 
in  contemplation  of,  and  with  full 
knowledge  of  their  insolvency,  made  a 
pretended  sale  of  their  said  stock  to 
the  defendant  (transferee),  then  a  clerk 
in  their  employ  in  their  said  store, 
and  took  in  payment  therefor  his  prom- 
issory notes  having  several  months  to 


run,  but  for  what  exact  amounts  these 
plaintiffs  do  not  know  and  cannot 
state. 

VI.  That  the  defendant  (clerk)  was 
wholly  irresponsible  and  insolvent,  and 
has  no  means  of  paying  his  said  notes, 
except  such  moneys  as  he  may  derive 
from  the  sale  of  the  property  trans- 
ferred to  him  as  aforesaid. 

VII.  That  thereafter  and  on  the 
same  day  the  said  (judgment  debtors) 
executed  and  delivered  to  the  defend- 
ant (assignee)  an  instrument  in  writ- 
ing, of  which  the  following  is  a  copy; 
(copy  assignment;  or,  say,  of  which  a 
copy  is  annexed  as  a  part  of  this  com- 
plaint, and  annex  a  copy  at  the  end  of 
the  complaint). 

Vm.  That  the  property  so  assigned 
is  of  the  value  of  about  dol- 
lars and  upwards. 

IX.  That  the  said  note  to  the  said 
(clerk),  and  the  said  assignment  to 
(assignee),  were  intended  by  each  and 
all  of  the  aforesaid  defendants  to  be 
one  transaction,  and  were  in  fact  one 
transaction,  and  were  intended  and  com 
pleted  for  the  purpose  of  delaying,  hin- 
dering, and  defrauding  the  creditors 
of  said  (judgment  debtors),  by  putting 
it  out  of  the  power  of  such  creditors 
to  reach  by  execution,  or  other  due 
process  of  law,  the  stock  and  assets  of 
the  said  (judgment  debtors);  that  such 
sale  and  assignment  were  not,  nor  was 
either  of  them,  followed  by  immediate 
and  continued  change  of  possession; 
that  ever  since  the  said  sale  was  made, 
and  since  said  assignment  was  deliv- 
ered, and  up  to  the  present  time,  the 
said  property  has  remained  in  the  actual 
possession  and  under  the  control  of  the 
said  (judgment  debtors),  who  have  re- 
tained possession  and  control  thereof 
under  the  false  and  fraudulent  pre- 
tense that  they  are  agents  of  said 
(clerk). 

(X.  That  said  assignment  is  fraud- 
ulent and  void  upon  its  face.) 

XI.  That  the  defendants  (judgment 
debtors)  have  not,  nor  has  either  of 
them,  any  property  other  than  that  em- 
braced in  the  sale  and  assignment 
aforesaid,  out  of  which  the  execution 
aforesaid  could  be  satisfied  in  whole  or 
in  part,  and  that  unless  the  said  prop- 
erty can  be  reached  and  applied  to  the 
payment  of  said  judgment,  the  same 
must  remain  wholly  unpaid. 

Wherefore  these  plaintiffs  demand 
judgment: 

1.    That  the  said  sale  by  the  defend- 
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ants  (judgment  debtors)  to  the  said 
(clerk),  and  said  assignment  by  the 
defendants  (judgment  debtors)  to  the 
defendant  (assignee),  may  each  be  de- 
clared fraudulent  and  void  as  against 
these  plaintiffs. 

2.  That  a  receiver  of  all  the  prop- 
erty and  effects  of  the  said  (judgment 
debtors)  or  either  of  them,  which  they 
or  either  of  them  had  at  the  time  of 
the  said  sale  to  the  defendant  (clerk), 
or  at  any  time  thereafter,  be  appointed. 

3.  That  the  defendants,  and  each  of 
them,  be  adjudged  to  account  for  alJ 
the  property  received  by  them,  or  either 
of  them,  under  either  the  sale  or  as* 
signment  aforesaid,  and  for  all  pro- 
ceeds arising  from  the  sale  thereof,  and 
deliver  the  same  to  such  receiver. 

4.  That  the  defendants,  and  each  of 
them,  be  in  the  meantime  enjoined 
from  disposing  of  any  of  said  property, 
or  paying  away  any  of  the  proceeds 
thereof,  or  in  any  wise  interfering 
therewith.  i 

5.  That  the  said  receiver  be  directed 
to  sell  the  said  property,  or  so  much 
thereof  as  may  be  necessary,  and  to 
pay  out  of  the  proceeds  of  said  prop- 
erty the  judgment  aforesaid,  and  the 
costs  and  expenses  of  this  action,  and 
hold  the  balance  subject  to  the  order 
of  this  court.    1  Abb.  Forms  577. 

F.  Complaint  Against  Debtor  and  His 
Trustee,  To  Beach  Trust  Fund 
or  Its  Income, 

I,  n,  and  m.  (Allege  judgment,  and 
execution  unsatisfied,  as  in  U,  B.) 

TV.  That  the  defendant  (judgment 
debtor)  is  the  beneficiary  under  a  trust 
created  by  deed  heretofore  executed  by 
him  (or,  created  by  the  will  of  one 
M.  N.,  deceased),  of  which  a  copy  is 
hereto  annexed  as  a  part  of  this  com- 
plaint. 

y.      That    the    fund,    consisting    of 

about  the  sum  of  dollars,  is 

now  in  the  hands  of  the  defendant 
(trustee)  as  trustee  (or,  executor),  and 
the  defendant  (judgment  debtor)  is  en- 
titled to  receive^  or  does  receive  an- 
nually,  the   sum   of dollars 

therefrom. 

YI.  (If  it  is  a  trust  under  which 
the  creditor  can  only  reach  surplus  in- 
come, state  facts  to  show  what  it  is, 
6.  g.),  that  the  defendant  (judgment 
debtor)  is  a  man  without  family,  and 

residing  at ,  where  he  has  been 

for  the  last  three  years,  and  still  is, 


boarding,  and  the  sum  of 


del. 


lars  annually  is  a  reasonable  sum  for 
his  support,  and  that  the  sum  of 
dollars  annually  is  surplus  in- 
come; and  if  the  creditor  is  only  en- 
titled to  surplus  accrued,  add  ', 

of  which  surplus dollars  is  in 

the  hands  of  the  defendant  (trustee), 
already  accrued,  but  not  paid  over. 

Wherefore  the  plaintiff  asks  that  the 
defendants  be  enjoined  respectively 
from  paying  over  and  from  receiving 
said  fund  (or,  so  much  of  said  income 
[already  accrued]  as  is  not  necessary 
for  the  support  of  the  defendant,  judg- 
ment debtor,  and  his  family),  and  that 
the  same  be  applied  to  the  satisfaction 
of  the  plaintiff's  judgment  and  interest, 
and  the  costs  of  this  action.  1  Abb. 
Forms  579. 

G.    Complaint  by  an  Assignee  of  a 
Judgment,  Eto. 

I.     That  on   or  about  the  ■ 

day  of  ,  18 ,  at f 

in  the court,  in  and  for  the 


county  of 


-,  one  (plaintiff's  as- 


signor)  recovered  a  judgment  against 

(the  judgment  debtor)  for dol- 

lEirs,  which  was  duly  given  by  said 
court,  in  an  action,  continue  as  in  II,  B, 
to  end  of  paragraph  IIL 

IV.     That,  on  the  day  of 


,   18 ,  the   said    (plaintiff's 

assignor)  duly  assigned  to  the  plaintiffs 
for  a  valuable  consideration  said  judg- 
ment, and  all  righ^ts  arising  therefrom. 

V.  That  the  said  judgment  was  re- 
covered upon  debts  of  the  said  (judg- 
ment debtor),  contracted  previous  to 
the  making  of  the  transfer  hereinafter 
mentioned. 

YI.  That  the  defendant  (judgment 
debtor)  was  a  manufacturer  of  blank 
books  and  stationery  at  ,  and 
kept  a  store  there  stocked  with  blank- 
books  and  stationery,  and  a  factory 
stocked  with  machinery  and  stock;  the 
value  of  the  said  stock  in  the  store 
being dollars,  and  of  the  ma- 
chinery and  stock  in  the  factory  being 
— —  dollars,  or  thereabouts,  the 
said  machinery  being  subject  to  a  chat- 
tel mortgage  for dollars,  held 

by  the  defendants  (mortgagees)  under 
the  firm  name  of  8.  T.-&  Co.,  the  said 
W.  v.,  being  the  active  and  managing 
partner  of  said  firm. 

VII.  That  subsequent  to  the  con- 
tracting of  said  debts,  and  about  the 
month  of  ,  18 ,    the    said 
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(judgment  debtor)   failed  in    business 
and  stopped  payment,  and  in  anticipa- 
tion of  the   said   failure,  and  shortly 
previous  thereto,  he  conspired  with  tht 
defendant  (managing  partner  of  mort- 
gagees), and  the  defendant  (assignee), 
to  dispose  of  his  property  in  fraud  of 
Ms  creditors,  Ismd  to  conceal  or  cover 
cp  tho  same,  so  that  his  creditors  could 
not  reach  it;  and^  in  pursuance  of  this 
scheme,  and  with  intent  to  delay  and 
defraud   the    said    creditors,   the    said 
(mortgagee)    and    (assignee),   mutually 
arranged  and   agreed  that    after    the 
transfer  should   be  made  to  said    (as- 
signee), as  hereinafter  mentioned,  the 
said  mortgage  should  be  foreclosed,  and 
the  property  sold  and  bid  in  by  the 
said  (mortgagee),  and  that  the  deficien- 
cy then  existing  between  the  amount 
of  the   mortgage   and    the    price     bid 
should  be  paid  to  him  by  the  defend- 
ant   (assignee);     and    the    defendants 
(dehtor,  mortgagee  and  assignee)   fur- 
ther arranged  and  agreed  that  all  the 
property  in  the  said  store  and  factory 
should  be  transferred  and  delivered  to 
the  defendant   (assignee)   at  the   nom- 
inal price  of dollars,  or  there- 
abouts, which  the  said  (assignee)  should 
pay  in  notes,  and  (the  debtor)  should 
use  in  effecting  favorable  compromises 
with  his  creditors.    And  it  was  further 
arranged  and  agreed  between  the  de- 
fendants that  the  defendant  (assignee) 
should  go  on,  in  his  own  name,  with 
the  business   previously   conducted   by 
(the  debtor),  and  should  employ  said 
(debtor)  as  managing  agent,  at  a  nom- 
inal salary  of dollars  a  year; 

that  the  business  should  be  thus  con- 
tinued for  two  years,  to  give  said 
(debtor)  an  opportunity  to  buy  up  at 
a  low  rate  the  claims  against  him  held 
by  his  creditors,  and  at  the  end  of  that 
time  said  (assignee)  should  pay  over 
and  redeliver  to  the  debtor  all  the  resi- 
due of  said  property  and  effects,  and 
the  proceeds  and  profits  thereof,  after 

deducting  '■ —  dollars  a  year  for 

his  own  compensation  and  the  amount 
of  the  notes  given  by  him  as  afore- 
said. And  it  was  further  arranged  and 
agreed,  that  if  the  defendant  (debtor) 
could  procure  a  purchaser  of  said  prop- 
erty at  a  fair  price,  the  said  (assignee) 
should  sell  the  same  to  such  purchaser 
in  his  own  name,  and  after  making  the 
deduction  above  mentioned  should  pay 
over  the  balance  to  said  (debtor). 

Vill.    That  in  pursuance  of  this  ar- 
rangement the  defendant   (mortgagee) 

20 


foreclosed  the  mortgage  and  bought  in 

the  property  at  dollars,  and 

immediately  transferred  the    same    to 

said  (assignee),  who  paid  him — 

dollars  therefor,  that  being  the  amount 
of  said  mortgage;  which  amount  the 
said  (mortgagee)  received  for,  and 
paid  over  to,  the  said  firm  of  S.  T.  & 
Co. 

IX.  That  also,  in  pursuance  of  said 
arrangement,  the  other  property  of  said 
(debtor)  in  the  factory  and  store  was 
transferred  by  him  to  said  (assignee) 

for  — I dollars,  paid  in  notes  as 

aforesaid,  who  continued  the  business, 
employing  said  (debtor)  as  managing 
agent,  and  the  said  (assignee)  has  made 
a    large    profit    thereon,    and   at    least 

dollars  a  year;  and  that  the 

said  (assignee)  still  continues  in  said 
business,  and  in  possession  of  the  said 
goods  and  property,  or  the  proceeds  and 
profits  thereof. 

Wherefore  the  plaintiffs  demand  judg- 
ment: 

1.  That  the  transfer  of  his  property 
by  the  defendant  (debtor)  to  the  de- 
fendant (assignee)  may  be  adjudged 
fraudulent  and  void  as  against  the 
plaintiffs. 

2.  That  the  said  defendant  (as- 
signee) be  enjoined  and  restrained 
from  selling,  assigning,  or  in  any  way 
disposing  of  the  machinery  and  stock 
in  said  blank-book  manufactory,  trans- 
ferred to  him  by  said  (debtor),  or  said 
(mortgagee),  and  the  goods  and  stock 
in  the  store  transferred  to  him  by  said 
(debtor),  or  the  proceeds  and  profits 
thereof. 

3.  That  a  receiver  may  be  appointed 
to  take  possession  of  the  said  property, 
and  the  proceeds  and  profits  thereof. 

4.  That  the  said  Y.  Z.,  may  be  com- 
pelled to  account  to  said  receiver  for 
the  profits  of  said  store  and  manufac* 
tory  since  the  said  transfer. 

5.  That  the  said  (mortgagees)  be 
compelled  to  pay  over  to  said  receiver 

dollars,   being    the    sum    re- 


ceived by  them  over  and  above  the 
amount  that  the  mortgaged  machinery 
brought  at  the  sale. 

6.  That  the  property  taken  posses- 
sion of  by  said  receiver,  or  collected 
by  him,  may  be  sold  and  appropriated 
to  the  payment  of  the  judgment  held 
by  the  plaintiffs. 

7.  And  for  the  costs  of  this  action. 
1  Abb.  Forms  580. 
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H.    Complaint      Against      Judgment 

Debtor,  and  One  to  Whom  H^ 

Fraudulently    Confessed    Judg* 

ment. 

If  Uy  and  III.    Allege  judgment  and 

execution,  as  in  II,  B. 

IV.  That,  prior  to  the  entry  of  said 
judgment,  but  after  the  indebtedness 
upon  which  the  said  judgment  was  ren* 
dered  had  accrued,  the  said  defendant 
(debtor)  authorized  a  judgment  to  be 
entered,  on  confession,  in  the  — — — 

oourt  for county,  against  him, 

in  favor  of  the  defendant  (fraudulent 
creditor),  the  father  of  said  (debtor ), 
for     dollars     damages     and 


dollars  costs,  for  a  pretended 

indebtedness   for   so    much   money   al* 
leged  to  have  been  theretofore  lent  hj 
said    defendant    (debtor)    to    said   de- 
fendant   (fraudulent  creditor). 
Y.     That  thereafter,  and  about   the 

day  of ,  18 ,  ex- 
ecution having  been  issued  upon  the 
said  judgment,  personal  property  of 
said    (debtor),   consisting    of     (briefly 

describing  it),  of  the  value  of 

dollars,  was  thereunder  sold  by  public 
auction  by  the  sheriff  of  the  said  county 

of ^  and  was  struck  oil  to  said 

defendant     (fraudulent     creditor),     at 

about  dollars,  a  sum  far  less 

than  its  real  value;  who  thereupon  took 
possession,  and  is  now  in  possession  of 
the  same,  claiming  to  be  the  owner 
thereof. 

VI.  That  afterwards,  and  about  the 

day  of ,  18- ,  real 

property  of  said  (debtor),  consisting 
of  (briefly  describing  it),  was  sold  by 
auction  by  the  sheriff  of  said  county, 
under  aa  execution  issued  upon  said 
judgment,  and  was  struck  off  to  the  said 
defendant  (fraudulent  creditor),  also 
at  a  price  much  below  its  real  value, 
his  being  the  highest  bid  for  the  same; 
and  the  said  sheriff  thereupon  made  his 
certificate  of  sale  of  the  said  real  es- 
tate,  to-wit,   on   the  day  of 

,   18— — ,   aforesaid     (and    no 

deed  or  conveyance  has  yet  been  given 
by  him,  the  time  for  such  conveyance 
having  not  yet  expired). 

VII.  That  the  said  last-mentioned 
judgment  was  fraudulently  confessed 
by  the  said  (debtor)  to  the  said  (fraud- 
ulent creditor),  and  for  the  purpose  of 
covering  up  his  said  property,  and  de- 
frauding the  plaintiff  in  the  collection 
of  his  demand.  That  said  defendant 
(debtor)  was  not  indebted  .to  the  de- 
fendant (fraudulent  creditor);  but  said 


judgment  was  confessed  without  any 
consideration,  and  the  sale  of  said  prop- 
erty was  made  with  the  intention,  on 
the  part  of  both,  of  defrauding  the 
plaintiff  out  of  his  demand,  and  of 
transferring  the  ostensible  ownership 
and  possession  of  the  property  of  said 
(debtor)^  liable  to  execution,  to  the 
said  defendant  (fraudulent  creditor), 
so  as  to  prevent  the  plaintiff,  or  any 
other  creditor,  from  levying  upon  and 
selling  any  part  thereof. 

(VIII.  That  said  real  estate  cannot 
be  sold  for  more  than  about  one-half 
the  amount  of  the  plaintiff's  said  judg- 
ment; and  that  the  said  defendant 
[fraudulent  creditor]  is  of  no  pecun- 
iary responsibility,  and  is  possessed  of 
little  or  no  property  other  than  that 
so  bid  in  by  him  as  aforesaid,  and  is 
in  embarrassed  circumstances  and  in- 
volved in  debt.) 

W>heref  ore  the  plaintiff  demands  judg- 
ment against  the  defendants: 

1.  That  the  said  judgment  in  favor 
of  the  defendant  (fraudulent  creditor), 
and  the  proceedings  and  sale  under  it, 
and  the  sheriff's  certificate  of  sale,  be 
set  aside,  and  declared  void. 

2.  That  the  said  defendants,  and 
each  of  them,  be  enjoined  from  dispos- 
ing of,  transferring,  incumbering,  or 
in  any  way  interfering  with  the  said 
property,  or  any  part  thereof;  and  that 
a  receiver  be  appointed,  with  the  usual 
powers  and  duties,  to  whom  the  said 
defendants  shall  be  directed  to  assign 
the  said  property,  real  and  personal 
(and  all  other  estate,  property,  and 
effects  of  said  defendant,  debtor);  and 
who  shall  be  authorized  and  directed 
to  sell  the  same,  or  so  much  thereof 
as  shall  be  necessary  for  that  purpose, 
and  apply  the  proceeds,  or  so  much 
thereof  as  may  be  necessary,  to  the 
payment  of  the  plaintiff's  said  judg- 
ment, and  interest  thereon. 

3.  And  for  the  costs  of  this  action, 
and  for  such  other  er  further  relief 
aa  may  be  just.    1  Abb.  Forms  582. 

nL    Answers  (Code). 

A.  Answer  in  Creditors'  Suits,    De- 

nial of  Judgment. 
That  there  is  no  record  of  the  said 
judgment.    2  Abb.  Forms  161. 

B.  Answer  in  Creditor's  Suit,  Denied 

of  Execution, 
That  no  execution  upon  the  said  judg- 
ment was  ever  returned  unsatisfied  in 
whole  or  in  part  (or/  was  ever  issuei) 
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to  the  said  county)  before  this  aetios. 
2  Abb.  Forms  161. 

C.  Answer,  Denial  of  Besidenee  Where 

Execution  Issued. 
That  the  defendant  was  not,  at  the 
time    mentioned   ih    the   complaint,    a 
resident   of   the   county   to   which  ex- 
ecution is  alleged  to  have  been  issued: 

but  WBS  a  resident  of county 

to  which  no  execution  was  issued  before 
this  action.    2  Abb.  Forms  161. 

D.  Defendant  Has  Assets. 

That  the  defendant  (judgment  debt- 
or) has,  at  the  commencement  of  this 
action  had,  real  property  (or,  personal 
property,  or  both)  in  the  county  of 
-  ,  in  this  state,  liable  to  execu- 

tion, and  sufficient  in  value  to  satisfy 
said  judgment;  to- wit  (designating 
what).    2  Abb.  Forms  161.  ^ 

E.  Denial    of   Possession   of    Assets 

Belonging  to  Judgment  Debtor. 
That  he  had  not,  at  the  commence- 
ment of  this  action,  nor  has  he  had 
at  any  time  since,  property  of  the  de- 
fendant (debtor)  in  his  possession  or 
mider  his  control,  as  alleged.  2  Abb. 
Forms  161. 

P.  Denial  TMit  Conveyance  9Vas 
Fraudulent. 

That  upon  the  making  of  the  alleged 
assignment  (or,  mortgage)  there  was  an 
actual  and  continued  change  of  the 
possession  of  the  assigned  (or,  mort- 
gaged) property  from  the  said  (debtor) 
to  the  (transferees),  who,  immediately 
after  the  execution  of  the  assignment 
(or,  mortgage),  took  actual  and  exclu- 
sive possession  of  the  property;  and 
that  it  has  at  all  times  since  the  as- 
signment (or,  mortgage)  remained  in 
their  exclusive  possession  and  control. 
2  Abb.  Forms  161. 

XV.    Beference. 

A.  Order  of  Beference  To  Determine 
PrUmty  Among  Creditors. 

This  cause  coming  on  to  be  tried  at 
a  special  term  of  this  court,  held  on 

the —  day  of ^  18 ^ 

before  J.  J.,  one  of  the  justices  there- 
of, and  it  appearing  that  (a  reference 
to  determine  priority  among  creditors) 
is  necessary  for  the  information  of  the 
court  before  judgment;  thereupon,  on 
hearing  counsel  for  the  respective 
parties. 

Ordered,  that  it  be  referred  to  B.  F., 
Esq.,  as  sole  referee,  to  ascertain  and 
report  who  are  the  creditors  of  the  said 


firm  of 


-,  and  the  amounts  due 


to  said  creditors  respectively,  and  the 
order  in  which  they  are  entitled  to  pay- 
ment out  of  the  assets  of  the  said  firm 

of ,    (in  conformity  with   the 

provisions  of  the  statute  of  limited 
partnerships). 

That  any  party  to  this  action,  or  any 
person  claiming  to  be  a  creditor  of  said 
firm,  and  presenting  to  the  said  referee 
prima   facie    evidence     of     his     claim, 
shall   have   the   right  to     contest    any 
claim  preferred  by  any  other  creditor, 
and  that  testimony  may  be  taken  be- 
fore said   referee   on   the  part   of  the 
claimants   and   contestants.     That   the 
said   referee  report   to   this   court   the 
names  of  the  creditors,  and  the  amounts, 
found  by  him  to  be  due  to  each   re- 
spectively, and  the  order  in  which  they 
are  entitled  to  payment;   and  that  in 
case  any  of  said  claims  be  contested, 
the   said   referee   do   report   the   facts 
relative  to  the  claim  so  contested,  and 
the  grounds  of  objection  alleged  by  the 
contestant,  and  the  decision  of  the  said 
referee  thereupon. 

And  it  is  further  ordered,  that  on 
the  coming  in  of  the  referee's  report, 
any  party  to  this  action,  or  any  cred- 
itor whose  claim  is  allowed  by  the 
referee,  may  apply  to  fhis  court  for 
an  order  for  the  final  distribution  of  the 
balance  of  the  funds  in  the  hands  of 
the  receiver  herein,  among  the  cred- 
itors of  said  firm  as  ascertained  by  said 
report,  or  by  the  order  of  the  court 
thereupon. 

And  it  is  further  ordered,  that  either 
party,  or  any  creditor,  may  apply  to 
this  court,  from  time  to  time,  for  fur- 
ther directions  in  the  premises.  2  Abb. 
Forms  673. 

B.    Referee's  Beport  as  to  Priority  of 
Creditors, 


court  of  - 


To  the  • ,  ^ . 

Pursuant  to  an  order  of  this  court, 

in  thii  action,  dated  the day 

of i  18 ;  I,  the  undersigned 

referee  report:  That  1  have  been  at- 
tended upon  such  reference  by  counsel 
for  the  plaintiff  and  for  the  defend- 
ants, and  for  M.  N.  and  O.  P.,  cred- 
itors of  said  firm  of  Y.  Z.  &  Co. 

That  upon  being  served  with  a  copy 
of  the  said  order,  I  caused  notice  to 
be  published  (twice  a  week,  for  three 
weeks,  in  two  daily  newspapers  of  the 
city  of  New  York,  one  published  in 
the  morning  and  one  published  in  the 
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H.    Complaint      Against      Judgment 

Debtor,  and  One  to  Whom  H6 

Fraudulently    Confessed    Judg* 

ment, 

1,  U,  and  III.    Allege  judgment  and 

execution,  as  in  II,  B. 

IV.  That,  prior  to  the  entry  of  said 
judgment,  but  after  the  indebtedness 
upon  which  the  said  judgment  was  ren- 
dered had  accrued,  the  said  defendant 
(debtor)  authorized  a  judgment  to  be 
entered,  on  confession,  in  the  — — — 

court  for county,  against  him, 

in  favor  of  the  defendant  (fraudulent 
creditor),  the  father  of  said  (debtor), 
for     dollars     damages     and 


dollars  costs,  for  a  pretended 

indebtedness   for    so    much    money   al- 
leged to  have  been  theretofore  lent  bj 
said    defendant    (debtor)    to    said   de- 
fendant   (fraudulent  creditor). 
Y.     That  thereafter,  and  about  the 

day  of ,  18 ,  ex- 
ecution having  been  issued  upon  the 
said  judgment,  personal  property  of 
said    (debtor),   consisting    of     (briefly 

describing  it),  of  the  value  of 

dollars,  was  thereunder  sold  by  public 
auction  by  the  sheriff  of  the  said  county 

of ^  and  <^a8  struck  off  to  said 

defendant     (fraudulent     creditor),     at 

about  dollars,  a  sum  far  less 

than  its  real  value;  who  thereupon  took 
possession,  and  is  now  in  possession  of 
the  same,  claiming  to  be  the  owner 
thereof. 

VI.    That  afterwards,  and  about  the 

day  of ,  18 ,  real 

property  of  said  (debtor) ,  consisting 
of  (briefly  describing  it),  was  sold  by 
auction  by  the  sheriff  of  said  county, 
under  an  execution  issued  upon  said 
judgment,  and  was  struck  off  to  the  said 
defendant  (fraudulent  creditor),  also 
at  a  price  much  below  its  real  value, 
his  being  the  highest  bid  for  the  same; 
and  the  said  sheriff  thereupon  made  his 
certificate  of  sale  of  the  said  real  es- 
tate,  to-wit,   on   the day  of 


18- 


aforesaid     (and    no 


deed  or  conveyance  has  yet  been  given 
by  him,  the  time  for  such  conveyance 
having  not  yet  expired). 

VII.  That  the  said  last-mentioned 
judgment  was  fraudulently  confessed 
by  the  said  (debtor)  to  the  said  (fraud- 
ulent creditor),  and  for  the  purpose  of 
covering  up  his  said  property,  and  de- 
frauding the  plaintiff  in  the  collection 
of  his  demand.  That  said  defendant 
(debtor)  was  not  indebted  .to  the  de- 
fendant (fraudulent  creditor);  but  said 


judgment  was  confessed  without  any 
consideration,  and  the  sale  of  said  prop- 
erty was  made  with  the  intention,  on 
the  part  of  both,  of  defrauding  the 
plaintiff  out  of  his  demand,  and  ot 
transferring  the  ostensible  ownership 
and  possession  of  the  property  of  said 
(debtor)^  liable  to  execution,  to  the 
said  defendant  (fraudulent  creditor), 
so  as  to  prevent  the  plaintiff,  or  any 
other  creditor,  from  levying  upon  and 
selling  any  part  thereof. 

(VIIL  That  said  real  estate  cannot 
be  sold  for  more  than  about  one- half 
the  amount  of  the  plaintiff's  said  judg- 
ment; and  that  the  said  defendant 
[fraudulent  creditor]  is  of  no  pecun- 
iary responsibility,  and  is  possessed  of 
little  or  no  property  other  than  that 
so  bid  in  by  him  as  aforesaid,  and  is 
in  embarrassed  circumstances  and  in- 
volved in  debt.) 

Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendants: 

1.  That  the  said  judgment  in  favor 
of  the  defendant  (fraudulent  creditor), 
and  the  proceedings  and  sale  under  it, 
and  the  sheriff's  certificate  of  sale,  be 
set  aside,  and  declared  void. 

2.  That  the  said  defendants,  and 
each  of  them,  be  enjoined  from  dispos- 
ing of,  transferring,  incumbering,  or 
in  any  way  interfering  with  the  said 
property,  or  any  part  thereof;  and  that 
a  receiver  be  appointed,  with  the  usual 
powers  and  duties,  to  whom  the  said 
defendants  shall  be  directed  to  assign 
the  said  property,  real  and  personal 
(and  all  other  estate,  property,  and 
effects  of  said  defendant,  debtor);  and 
who  shall  be  authorized  and  directed 
to  sell  the  same,  or  so  much  thereof 
as  shall  be  necessary  for  that  purpose, 
and  apply  the  proceeds,  or  so  much 
thereof  as  may  be  necessary,  to  the 
payment  of  the  plaintiff's  said  judg- 
ment, and  interest  thereon. 

3.  And  for  the  costs  of  this  action, 
and  for  such  other  er  further  relief 
as  may  be  just.    1  Abb.  Forms  582. 

nL    AiiBwen  (Code). 

A.  Answer  in  Creditors'  Suits,    De- 

nial of  Judgment, 
That  there  is  no  record  of  the  said 
judgment.    2  Abb.  Forms  161. 

B.  Answer  in  Creditor's  Suit,  Denial 

of  Execution, 
That  no  execution  upon  the  said  judg- 
ment was  ever  returned  unsatisfied  in 
whole  or  in  part  (or/  was  ever  issued 
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to  the  said  county)  before  this  aetios. 
2  Abb.  Forms  161. 

C.  Answer,  Denial  of  Sesidenee  Where 

Execution  Iseued. 
That  the  defendant  was  not,  at  the 
time   mentioned   ih    the   complaint,    a 
resident   of   the   county   to   which   ex- 
ecution is  alleged  to  have  been  issued; 

but  was  a  resident  of county 

to  which  no  execution  was  issued  before 
this  action.    2  Abb.  Forms  161. 

D.  Defendant  Hoe  Assets. 

That  the  defendant  (judgment  debt- 
or) has,  at  the  commencement  of  this 
action  had,  real  property  (or,  personal 
property,  or  both)  in  the  county  of 
,  in  this  state,  liable  to  execu- 
tion, and  sufficient  in  value  to'  satisfy 
said  judgment;  to-wit  (designatini? 
what).    2  Abb.  Forms  161.  ^ 

E.  Denial    of   Possession    of    Assets 

Belonging  to  Judgment  Debtor. 
That  he  had  not,  at  the  commence- 
ment of  this  action,  nor  has  he  had 
at  any  time  since,  property  of  the  de- 
fendant (debtor)  in  his  possession  or 
under  his  control,  as  alleged.  2  Abb. 
Forms  161. 

F.  Denial     Thht     Conveyance     Was 

Fraudulent. 

That  upon  the  making  of  the  alleged 
assignment  (or,  mortgage)  there  was  an 
actual  and  continued  change  of  the 
possession  of  the  assigned  (or,  mort- 
gaged) property  from  the  said  (debtor) 
to  the  (transferees),  who,  immediately 
after  the  execution  of  the  assignment 
(or,  mortgage),  took  actual  and  exclu- 
sive possession  of  the  property;  and 
that  it  has  at  all  times  since  the  as- 
signment (or,  mortgage)  remained  in 
their  exclusive  possession  and  control. 
2  Abb.  Forms  161. 

IV.   Beference. 

A.    Order  of  Beference  To  Determine 
Priority  Among  Creditors. 

This  cause  coming  on  to  be  tried  at 
a  special  term  of  this  court,  held  on 

the day  of ,  18 

before  J.  J.,  one  of  the  justices  there- 
of, and  it  appearing  that  (a  reference 
to  determine  priority  among  creditors) 
ia  necessary  for  the  information  of  the 
court  before  judgment;  thereupon,  on 
hearing  counsel  for  the  respective 
parties. 

Ordered,  that  it  be  referred  to  B.  F. 
Baq.,  as  sole  referee,  to  ascertain  and 
report  who  are  the  creditors  of  the  said 


firm  of 


-,  and  the  amounts  due 


to  said  creditors  respectively,  and  the 
order  in  which  they  are  entitled  to  pay- 
ment out  of  the  assets  of  the  said  firm 

of ,    (in  conformity  with   the 

provisions  of  the  statute  of  limited 
partnerships). 

That  any  party  to  this  action,  or  any 
person  claiming  to  be  a  creditor  of  said 
firm,  and  presenting  to  the  said  referee 
prima  facie  evidence  of  his  claim, 
shall  have  the  right  to  contest  any 
claim  preferred  by  any  other  creditor, 
and  that  testimony  may  be  taken  be- 
fore said  referee  on  the  part  of  the 
claimants  and  contestants.  That  the 
said  referee  report  to  this  court  the 
names  of  the  creditors,  and  the  amounts, 
found  by  him  to  be  due  to  each  re- 
spectively, and  the  order  in  which  they 
are  entitled  to  payment;  and  that  in 
case  any  of  said  claims  be  contested, 
the  said  referee  do  report  the  facts 
relative  to  the  claim  so  contested,  and 
the  grounds  of  objection  alleged  by  the 
contestant,  and  the  decision  of  the  said 
referee  thereupon. 

And  it  is  further  ordered,  that  on 
the  coming  in  of  the  referee's  report, 
any  party  to  this  action,  or  any  cred- 
itor whose  claim  is  allowed  by  the 
referee,  may  apply  to  fhis  court  for 
an  order  for  the  final  distribution  of  the 
balance  of  the  funds  in  the  hands  of 
the  receiver  herein,  among  the  cred- 
itors of  said  firm  as  ascertained  by  said 
report,  or  by  the  order  of  the  court 
thereupon. 

And  it  is  further  ordered,  that  either 
party,  or  any  creditor,  may  apply  to 
this  court,  from  time  to  time,  for  fur- 
ther directions  in  the  premises.  2  Abb. 
Forms  673. 

B.    Beferee's  Beport  as  to  Priority  of 
Creditors, 


court  of  - 


To  the  -: ^„«.„  „^ . 

Pursuant  to  an  order  of  this  court, 

in  thih  action,  dated  the day 

^' y  18 ;  I,  the  undersigned 

referee  report:  That  I  have  been  at- 
tended upon  such  reference  by  counsel 
for  the  plaintiff  and  for  the  defend- 
ants, and  for  M.  N.  and  O.  P.,  cred- 
itors of  said  firm  of  Y.  Z.  &  Co. 

That  upon  being  served  with  a  copy 
of  the  said  order,  I  caused  notice  to 
be  published  (twice  a  week,  for  three 
weeks,  in  two  daily  newspapers  of  the 
city  of  New  York,  one  published  in 
the  morning  and  one  published  in  the 
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afternoon),  requiring  all  persons  hav- 
ing any  claim  against  the  said  firm  to 
produeo  and  prove  the  same  before 
me  at  a  plaoe  in  said  city,  and  by  a 
time  therein  specified;  copies  of  which 
notice,  with  affidavits  of  the  publication 
thereof,  are  hereto  luinezed,  marked 
Schedule  No.  1  and  Schedule  No.  2.    ' 

That  I  also  obtained  from  the  de- 
fendant W.  X.,  a  list  of  the  outstand- 
ing creditors  of  the  said  firm,  made  up 
by  <  him  while  acting  as  assignee  there- 
of, and  which  he  testified  was  correct, 
to  the  best  of  his  knowledge,  informa- 
tion, and  belief;  and  I  caused  dupli- 
cates of  the  said  notice  to  be  served 
upon  all  of  such  creditors,  either  per- 
sonally or  by  being  left  at  their  places 
of  business^  or  when  such  creditors  were 
a  firm  now  dissolved,  to  be  served  as 
aforesaid  upon  one  of  the  members  of 
such  creditor  firm. 

n.  I  further  report,  that  the  cred- 
itors of  the  said  firm  of  Y.  Z.  &  Co., 
and  the  amounts  at  the  date  of  this 
my  report,  found  due  to  them,  respec- 
tively, are  as  follows:  (designating 
names  and  amounts). 

ni.  I  further  report,  that  of  the 
said  creditors,  M.  N.  abov^  mentioned, 
is  entitled  to  be  preferred  to  all  the 
others  to  the  extenf  of  .dol- 
lars, being  the  amount  (specifying  na- 
ture of  claim  and  grounds  of  prefer- 
ence). That  except  as  to  the  said  sum 
of  dollars,  all  the  said  cred- 
itors, including  the  said  M.  N.,  are 
entitled  to  be  paid  ratably  and  pro- 
portionately out  of  the  assets  of  the 
firm  of  Y.  Z.'&  Co.,  and  that  neither 
ought  to  be  postponed  to  any  other 
in  whole  or  in  part,  except  as  afore- 
said. 

IV.  I  further  report,  that  one  and 
one  only  of  the  said  claims  is  con- 
tested by  either  party,  or  by  any  cred- 
itor, nanlely,  the  said  claim  of  O.  P.; 
that  the  facts  relative  to  the  said 
claim  are  as  follows:  (stating  the  facts, 
and  continuing);  and  that  I  found  the 
facts  in  respect  thereto  to  be  as  above 
stated  and  decided,  and  do  report  that 
by  virtue  of  the  facts  above  stated, 
the  said  O.  P.  has  a  valid  claim  against 
the  said  Y.  Z.  &  Co.,  for  the  amount 
above  seventhly  mentioned  in  the  sec- 
ond article  of  this  my  report,  being  the 

sum  of dollars,  with  interest 

thereon  from  the  said day  of 

,  18—.     2  Abb.  Forms  676. 


C.    Order  of  Beference    To    Appoint 
Beceiver  in  Creditor '8  Suit, 

(Commencement  and  recitals  as  in 
other  forms,  continuing): 

Ordered,  that  it  be  referred  to  B.  F., 
of ,  counseUor-at-law,  to  ap- 
point a  receiver  of  the  estate  and 
property,  real  and  personal,  things  in 
action,  debts,  equitable  interests,  and 
other  effects  of  the  said  defendant 
Y.  Z.,  and  which  belonged  to  or  were 
held  in  trust  for  him  at  the  time  of 
commencing  this  action,  or  in  which 
he  had  any  beneficial  interest,  except 
such  property  as  is  by  law  exempt  from 
execution;  and,  also,  except  where  such 
trust  has  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  said  de- 
fendant (and  if  there  be  property 
which  plaintiff  seeks  to  subject  to  his 
execution,  after  removing  incumbrance, 
add),  and  of  the  property  hereinafter 
described,  and  the  rents,  issues,  income, 
and  profits  thereof,  to-wit  (describing 
specific  property). 

*And  it  is  further  ordered,  that  the 
said  referee  take  from  such  receiver 
security  for  the  faithful  performance 
of  his  trust,  to-wit,  a  bond  in  the  sum 

of  dollars,  with  two  or  more 

sufficient  sureties,  approved  by  said 
referee,  and  file  the  same  with  the  clerk 
of  this   court    (or,   of   the  county   of 

). 

And  it  is  further  ordered,  that-  upon 
the  filing  of  such  security,  and  of  the 
said  referee 's  report,  such  receiver  shall 
be  vested  with  the  usual  rights  and 
powers  of  receivers  under  this  court. 
And,  further,  the  said  defendant  Y.  Z. 
is  hereby  ordered  to  appear  before  the 
said  referee,  and  assign,  convey,  trans- 
fer, and  deliver  over  to  such  rsceivor, 
on  oath  and  under  the  direction  uf  the 
said  referee,  the  estate,  property, 
choses  in  action,  and  effects  as  to  which 
such  receiver  is  appointed,  as  aforesaid, 
with  all  vouchers  and  papers  relating 
thereto;  as  well  as,  from  time  to  timn, 
produce  such  books  and  papers,  and 
submit  to  such  examination  as  the  said 
referee  shall  direct,  in  relation  to  the 
property  or  effects  which  he  is  directed 
to  assign  and  deliver  over.  And,  also, 
that  the  plaintiff  be  at  liberty  to  ex- 
amine witnesses  before  the  said  referee 
in  relation  to  the  real  estate,  lease-hold, 
chattels—real  and  personal  and  equit- 
able interests,  things  in  action,  and 
effects  of  the  said  defendant  Y.  Z.;  and 
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also  as  to  any  matter  charged  in  the 
said  complaint  and  not  admitted  by  the 
said  defendant  on  such  examination,  so 
far  as  necessary  to  carry  out  the  ob- 
ject of  this  order.  And  it  is  also  or- 
dered, that  the  receiver,  when  so  ap- 
pointed, shall  have  general  power  and 
authority  to  sue  for  and  collect  any 
of  the  debts,  demands,  and  rents  be- 
longing to  the  said  defendant  Y.  Z. 
which  may  be  transferred  to  him,  and 
to  compromise  and  settle  such  as  are 
unsafe  or  of  a  doubtful  character.  (He 
may  also  sue  in  the  name  of  the  debtor 
where  it  is  necessary  or  proper  for  him 
to  do  so);  but  the  said  receiver  will 
not,  in  his  accounts,  be  allowed  for  the 
costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  he  is 
unable  to  collect  his  costs,  unless  such 
suit  is  brought  by  order  of  the  court 
or  by  the  consent  of  all  persons  in* 
terested  in  the  funds  in  his  hands.  And 
the  tenants  of  such  real  estate  of  the 
debtor  Y.  Z.  as  may  also  be  assigned 
or  transferred  to  the  said  receiver  are 
to  attorn  to  such  receiver;  or  the  said 
receiver  may,  when  necessary,  apply 
for  an  order  that  any  of  such  tenants 
attorn  and  pay  rents  to  him.  And  such 
receiver  is  hereby  permitted  to  make 
leases  from  time  to  time,  as  may  be 
necessary,  of  any  such  real  estate,  tor 
a  term  not  exceeding  (one  year).  And 
it  is  also  hereby  made  the  duty  of  the 
said  receiver,  without  any  unreasonable 
delay,  to  convert  all  the  personal  eS' 
tate  and  effects  which  may  be  assigned 
or  delivered  over  to  him  into  money;  but 
ke  is  not  to  sell  any  real  estate  with- 
out the  special  order  of  the  court,  al- 
though he  may  sell  desperate  debts  and 
all  other  doubtful  claims  to  personal 
property  by  public  au<;tion,  giving  at 
least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale.  Before 
making  such  appointment,  said  referee 
shall  ascertain  whether  a  receiver  be 
already  appointed  of  the  estate  and 
effects  of  the  said  defendant;  and  if 
there  should  be,  and  if  the  referee  ap- 
points him  to  be  the  receiver  herein 
also,  'then  all  the  rights  and  powers 
herein  provided  shall  attach  to  such 
present  receiver.    2  Abb.  Forms  380. 

D.    Be f creeps  Order  That  Defendant 
Deliver  and  Convey  to  Beceiver, 

It  appearing  to  my  satisfaction,  by 
the  examination  of  the  defendant  Y.  Z. 
(and  of  O.  P.  ai^d  Q.  B.,  produced, 
sworn,  and  examined  before  me  as  wit- 


nesses), on  the  reference  before  me 
held  pursuant  to  the  order  appointing 
me  referee  herein,  bearing  date  on  the 

.^   ^  ^  day  of .,  18 ,  that 

said  defendant  has  certain  goods  and 
chattels,  as  of  his  own  property,  and 
now  in  his  possession,  to-wit  (describ- 
ing them  generally) ;  also,  certain  billsj 
notes,  and  evidences  of  debt,  that  is  to 
say  (specifying  them)  in  his  possession; 
also,  certain  accounts,  the  books  of 
original  entries  of  which  are  in  pos- 
session or  under  the  control  of  said 
defendant  Y.  Z.  (etc.,  stating  as  par- 
ticularly as  may  be  the  kind  and  de- 
scription of  property  discovered  upon 
such  examination): 

I,  the  undersigned  referee,  do  hereby 
order  and  direct  that  the  said  defend- 
ant do,  within • —  days  from  the 

date  hereof,  deliver  over  to  B.  C,  the 
receiver  in  this  action,  the  said  per- 
sonal property,  bills,  notes,  and  evi- 
dences of  debt,  and  books  of  account 
(each  of  said  defendants  delivering  to 
said  receiver  so  much  of  said  property, 
bills,  notes,  evidences  of  debt,  and  books 
of  account  as  may  be  in  his  separate 
possession);  and  also  all  other  property 
(not  exempt  from  execution),  evidences 
of  debt,  books  of  account,  etc.,  etc., 
owned  by  said  defendant  at  the  time 
of  the  commencement  of  this  action, 
and  which  are  susceptible  of  delivery, 
in  the  possession  of,  or  under  the  con* 
trol  of  (either  of  the)  defendant  (s). 

And  I  further  order  and  direct  that 
said  defendant  Y.  Z.  execute  and  de- 
liver (a  general  assignment  to  said  re- 
ceiver, to  be  approved  by  me;  and  also 
execute,  acknowledge,  and  deliver  to 
said  receiver),  under  my  direction,  a 
conveyance  and  assignment  of  the  real 
estate  mentioned  in  said  complaint,  and 
of  the  rents,  issues,  and  profits  thereof. 
2  Abb.  Forms  393. 

V.  Order  Appointing  BeeaiTer  in  Cred- 
itor's Suit  Against  Foreign  Cor- 
poration and  Beoldent  Agent. 

Whereas,  it  has  been  made  to  appear 
to  this  court  by  the  report  of  G.  8.  H., 
to  whom  this  cause  was  referred  as  mas- 
ter, that  there  are  now  in  the  hands 
and  possession  of  H.  E.  one  of  said  re- 
spondent's    promissory    notes     to     the 

amount  of  $ ,  accounts  to  the 

amount   of  $ ,    and   money   to 

the  amount  of  $ ,  belonging  to 

the  said  Columbia  Insurance  Company, 
over  and  above  all  claims  or  liens  which 
the  said  H.  £.  has  against  said  com- 
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pany  or  their  property  in  bis  hands. 
And  whereas  it  has  been  made  to  ap- 
pear that  it  is  necessary  that  some 
fit  and  l^roper  person  should  be  ap- 
pointed to  receive  and  bold  said  prom- 
issory notes,  accounts,  and  money,  until 
the  further  order  of  this  court,  with 
authority  also  to  collect  and  compro- 
mise said  notes  and*  accounts,  accord- 
ing to  his  best  judgment  and  discre* 
tion. 

It  is  ordered  that  £.  M.  be,  and 
hereby  is,  appointed  a  receiver,  to  re- 
ceive and  hold  said  promissory  notes, 
accounts,  and  money;  and  the  said  E.  M. 
is  hereby  authoris&ed  to  collect  saio 
notes  and  accounts,  and  to  receive  less 
than  the  full  amounts  due  thereon 
whenever  the  full  amounts  in  his  best 
judgment  are  not  collectible,  subject  in 
all  cases  to  the  approval  of  the  court; 
and  to  surrender  up  said  notes,  and  to 
give  receipts  for  the  payment  of  said 
accounts  upon  the  payment  thereof,  in 
whole  or  in  part  as  aforesaid. 

And  the  said  E.  M.  is  to  retain  said 
funds,  promissory  notes,  and  accounts, 
or  the  proceeds  thereof,  and  to  account 
for  and  pay  over  the  same  as  this  court 
shall  hereafter  order  and  direct. 

And  the  said  H.  E.  is  hereby  ordered 
and  directed  forthwith  to  deliver  and 
pay  to  said  E.  M.,  receiver  as  afore- 
said, the  promissory  notes,  accounts  and 
funds  aforesaid,  and  all  books  and 
papers  in  his  possession  or  under  his 
control  relating  thereto.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2343. 

VI.    Injunction  in  OreditoxB'  Actioni 
Against  Selling,  Etc. 

From  selling,  assigning,  or  transfer- 
ring, receiving,  collecting,  discharging, 
or  incumbering,  or  in  ^ny  manner  dis* 
posing  of  or  interfering  with  any  prop- 
erty, real  or  personal  (not  exempt  by 
law  from  execution),  things  in  action, 
or  other  equitable  property  or  inter- 
ests, of  any  kind  whatever,  held  or  con* 
trolled  by  him,  or  by  any  other  person 
held  in  trust  for  him  or  for  his  use 
and  benefit,  or  in  which  he  has  any 
interest  whatever.  And  where  the  com- 
plaint seeks  to  reach  the  surplus  pro- 
ceeds of  a  trust  beyond  what  is  neces- 
sary for  the  debtor's  support,  except 
where  such  trust  has  been  created  by, 
or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  person  other  than  the 
said  defendant,  add:  And  said  defend- 
ant and  his  agents  are  further  enjoined 
from  receiving  or  using,  or  suffering  to 


be  applied  to  his  ose,  any  more  of 
(here  designate  fund  or  income),  tbaa 
the  (annual  sum  or  rate  of  — — ^-— > 
dollars). 

And  said  defendant  and  his  agents 
are  further  enjoined  from  making  any 
assignment  of  his  property,  and  from 
confessing  any  judgment,  for  the  pur- 
pose of  giving  preference  to  any  other 
creditor  over  the  plaintiff,  or  from  do- 
ing any  other  act  or  thing  to  enable 
other  creditors  or  persons  to  obtain 
any  portion  of  his  said  property.  2 
Abb.  Forms  346. 

Vn.    Judgment  and  Decrees 

A.  Decree  Discharging  One  DefefuUmt 
on  Paying  Amount  Reported  to 
Receiver, 
Whereas  this  cause  was  referred  on 
the  27th  day  of  April,  A.  D.  1857,  to 
G.  S.  H.,  esq.,  as  master,  to  ascertain 
and  report  what  amount  of  f  unds,  prom- 
issory notes,  or  other  ehoses  in  action 
belonging  to  said  Columbia  Insurance 
Company  were  in  the  hands  of  H.  £., 
the  other  respondent,  and  what  liens, 
if  any,  the  said  H.  E.  had  upon  the 
same,  as  will  more  fully  appear  by  a 
reference  to  said  order;  and  whereas 
said  G.  8.  H.,  in  pursuance  of  said  or- 
der, has  now  made  his  report  to  this 
court,  wherein  and  whereby  it  appears 
that  there  are  now  in  the  hands  of 
said  H.  E.  promissory  notes  belonging 
to  said  Columbia  Insurance  Company 
to  the  amount  of  $  ,  accounts 


to  the  amount  of  $- 
to  the  amount  of  $- 


-,  and  cash 
-,  and  that 


the  said  H.  £.  has  a  lien  thereon  for 
the  following  claims,  namely:  (stating 
them). 
Making  in  all  the  sum  of  $ 
Now  it  is  hereby  ordered  and  de- 
creed, that  the  said  H.  E.  deliver  to 
£.  M.,  Esq.,  who  has  been  appointed 
receiver  in  this  case,  the  said  promis- 
sory notes  and  accounts,  and  all  books, 
papers,  and  vouchers  relating  to  the 
same,  and  also  that /the  said  H.  £.  pay 

to  said  receiver  the  sum  of  $ — , 

being  the  balance  of  cash  in  his  hands, 
after  deducing  the  amount  of  his  elaims 
and  liens  as  aforesaid;  and  also,  if  the 
said  H.  E.  is  not  held  to  pay  the  two 
said  notes  of  $120  and  $90  as  afore- 
saidy  then,  that  said  H.  E.  pay  to  said 
receiver  the  additional  sum  of  two 
hundred  and  ten  dollars    ($210). 

And  after  compliance  by  the  said 
H.  E.  with  each  and  every  one  of  the 
terms  of  this  order,  it  ie  ordered  and 
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decreed  that  the  said  H.  E.  be  forever 
discharged  from  all  liability  to  account 
to  the  plaintiff,  or  to  said  Columbia 
Insurance  Company,  or  to  any  other 
person  or  corporation,  for  said  funds, 
promissory  notes,  or  aeeonnts  as  afore- 
said; and  that  as  against  the  said  H.  E. 
this  bill  be  dismissed.  3  DaiL  Ch.  PL 
k  Pr.  (Parkins'  ed.)  2344. 

B.  Decree  Setting  Aside  Fravduleni 
Conveyance,  Charging  Beal  Es- 
tate With  Judgment  Debt,  and 
Not  Permitting  Conveyance  To 
Stand  €U  Security  on  Account 
of  Intent  To  Defraud, 

This  cause  came  on  to  be  heard  at 
this  term,  and  was  argued  by  counsel, 
and  thereupon  upon  consideration  there- 
of. 

It  was  ordered,  adjudged,  and  decreed 
as  follows,  to- wit:  that  the  conveyance 
made  by  the  said  8.  S.  mentioned  in 
the  bill  and  answers  in  this  cause,  bear- 
ing date  the  15th  day  of  September, 
A.  D.  1809,  to  the  said  Esther  Steene 
and  Elizabeth  Foster,  and  William 
Steene  and  the  said  William  Foster, 
for  two  certain  farms  lying  in  G.  and 
F.,  in  the  county  of  P.,  within  said 
district  of  B.  I.,  containing  three  hun- 
dred and  thirty-five  acres  of  land,  one 
called  ^the  Wells  farm  and  the  other 
called  the  Bounds  farm,  and  also  the 
conveyances  in  the  said  bill  and  an- 
swers mentioned,  made  by  the  said 
S.  8.  to  the  said  Z.  8.,  bearing  date 
the  15th  day  of  September,  A.  D.  1809, 
for  a  farm  or  lot  of  land,  situate  in 
Smithfield,  in  said  district,  and  known 
by  the  name  of  the  Waterman  lot,  con- 
taining fifty-four  acres,  and  also  the 
conveyances  in  the  said  bill  and  an- 
swers mentioned,  made  by  the  said  8.  8L 
to  D.  8.,  and  to  D.  8.  and  the  said 
A.  8.,  bearing  date  the  15th  and  18th 
days  of  September,  A.  D.  1809,  for  the 
farm  on  which  the  said  D.  8.  then  lived, 
situate  in  G.  aforesaid,  called  the  D.  £. 
farm,  lying  on  both  sides  of  the  turn- 
pike road;  and  also  the  deed  in  the 
said  bill  and  answers  mentioned,  made 
by  the  said  8.  8.  to  the  said  Z.  8.,  bear- 
ing date  the  18th  day  of  September, 
A.  D.,  1809,  for  a  lot  of  land  situate 
in  said  G.,  containing  twenty-six  acres; 
and  also  the  deed,  in  the  said  bill  and 
answer  mentioned,  made  by  the  said  8. 
8.,  to  the  said  Z.  8.  and  8.  8.,  Jr.,  bear- 
ing date  the  22d  day  of  November,  A.  D. 
1809,  for  the  farm  whereon  the  said 
8.  8.  then  lived,  situate  in  the  said  G^ 


it  being  all  the  land  he  purchased  of 
John  Eddy,  etc.,  and  is  about  three 
hundred  acres,  were  made  by  the  said 
8.  8.  with  the  intent  to  defraud  his 
creditors,  and  particularly  the  plaintiff, 
and  arO)  therefore,  as  to  the  plaintiff, 
utterly  void. 

But  inasmuch  as  it  appears  to  the 
court,  that  the  real  estate  so  as  afore- 
said conveyed  to  the  said  D.  8.,  and 
to  the  said  D.  8.  and  A.  8.,  have,  with 
the  exception  of  a  life  estate  therein 
still  held  by  the  said  A.  8.,  been  eon- 
veyed  to  persona  who  are  not  parties 
to  the  present  bill,  and  the  plaintiff 
seeks  no  relief  against  them,  it  is  fur- 
ther ordered,  adjudged,  and  decreed, 
that  the  said  life  estate  of  said  A.  d. 
only  be  subject  to  the  debt  of  the 
plaintiff  in  this  suit,  in  manner  as 
hereinafter  stated,  without  prejudice 
to  the  rights  of  persona  not  parties  to 
this  bill. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  conveyance 
before  mentioned,  having  originated  in 
a  meditated  fraud  upon  the  creditors 
of  the  said  8.  8.,  cannot  be  permitted 
to  stand  as  a  security  for  any  debts 
then  due  to  the  grantees,  or  for  any 
subsequent  advances  by  them  made  in 
furtherance  of  the  original  intention  of 
the  parties  thereto. 

And  it  is  further  declared  and  decree, 
that  the  plaintiff  has  a  right  to  be  paid 
the  principal  debt  due  to  him,  with  in- 
terest up  to  the  time  of  this  decree, 
and  that  the  same  ought  to  be,  and  is 
decreed  to  be,  a  charge  on  the  same 
lands,  and  on  the  rents  and  profits 
(making  all  proper  allowances),  which 
have  accrued  to  the  respective  respond- 
ents, or  might  have  accrued  to  them 
without  wilful  default,  since  the  estates 
contained  in  the  same  conveyances  have 
come  to  their  hands,  possession,  and 
use;  and  it  is  declared  and  decreed, 
that  the  said  lands,  rents,  and  profits, 
are  specifically  holden  for,  and  charged 
with  the  payment  of  the  plaintiff's 
said  debt. 

And  it  is  further  declared  and  de« 
creed,  that  the  defendants  be  permitted 
to  pay  in  the  proportion  of  the  value 
of  the  estates  respectively  conveyed  to 
them,  to  be  ascertained  by  a  master, 
the  amount  due  to  the  plaintiff  for 
principal  and  interest,  with  costs,  if 
they  shall  elect  so  to  do,  within  sixty 
days  from  the  date  of  this  decree,  and 
in  that  event  the  plaintiff  is  to  assign 

VoLIZ 


312 


CBEDITOBS'  8V1TB 


to  them,  by  conveyances  to  be  approved 
by  a  master,  all  his  right  and  title  to 
the  judgments  stated  in  bis  bill,  and 
to  the  debts  due,  and  his  right  and 
title  under  this  decree;  and  the  de- 
fendants shall  be  admitted  to  hold  the 
same  accordingly  as  a  charge  on  the 
same  lands;  but  if  the  defendants  shall 
not  pay  the  said  debt  and  costs  within 
the  period  aforesaid,  then  the  same 
master  is  to  ascertain  the  rents  and 
profits  of  the  said  estates  as  aforesaid, 
which  are  to  be  paid  by  the  defend- 
ants respectively  towards  ^the  discharge 
of  the  plaintiff's  debt,  *and  if  this 
fund  shall  not  be  sufficient,  or  shall  not 
be  productive,  then  it  is  further  de- 
clared and  decreed,  that  the  master 
shall  sell  the  lands  so  conveyed  to  the 
defendants  by  the  conveyances  afore- 
said, or  a  sufficiency  thereof  to  pay 
the  plaintiff's  debt,  interest,  and  cost, 
at  public  auction  to  the  highest  bid- 
der, in  manner  as  shall  hereafter  be 
decreed  by  the  court,  and  make  due 
and  legal  conveyances  thereof  to  the 
purchaser  or  purchasers  thereof  and  the 
defendants  S.  S.,  Z.  S.,  A.  S.,  S.  S.,  Jr., 
E.  S.,  W.  F.,  and  E.  P.  shall  respective- 
ly join  in  such  conveyance  or  convey- 
ances, releasing  their  right,  title,  and 
interest  therein  and  thereto,  and  cove- 
nanting against  their  own  acts,  in  such 
manner  as  the  master  shall  approve, 
and  the  proceeds  of  such  sale  shall  be 
brought  into  this  court  to  discharge  the 
plaintiff's  debt  and  costs  of  suit. 

And  it  is  further  declared  and  de- 
creed, that  it  be  further  referred  to 
the  same  master,  to  ascertain  by  an 
examination  of  the  plaintiff  on  oath  or 
otherwise,  what  was  the  value  at  which 
the  plaintiff  received  the  farmers'  ex- 
change bills  for  which  the  drafts,  on 
which  his  judgments  were  founded, 
were  given,  at  the  time  when  he  re- 
ceived or  bought  the  same,  and  that 
the  plaintiff  is  to  be  allowed  that  sum, 
the  damages  on  said  drafts  at  the  rate 
allowed  by  law,  on  the  bills  of  the  like 
nature,  and  his  costs  of  suit,  in  the 
state  courts  of  B.  L,  as  his  principal 
debt,  and  the  interest  is  to  be  com- 
puted thereon  as  aforesaid,  and  the 
flame  master  is  to  make  his  report  as 
soon  as  may  be,  and  in  the  meantime 
all  further  proceedings  and  orders  are 
reserved  for  the  consideration  of  the' 
court.  3  Dan.  Oh.  PL  &  Pr.  (Perkins' 
ed.)  2277;  Bean  v.  Smith,  2  Mason 
(U.  S.)  29»-303. 


C.  Judgment  in  Creditor  *$  8fUt,  Set- 
ting Aside  Conveyance  With 
Leave  To  Proceed  on  Bxeeution. 

It  is  adjudged,  that  the  eonvejanea 

(describing  it)  dated  the day 

of ^  18 ^  executed  by  the 

defendant  Y.  Z.  to  the  defendant  W.  X., 
was  made  with  intent  to  defraud  the 
creditors  of  the  said  Y.  Z.,  and  is  void 
as  against  the  plaintiff  in  this  action; 
and  that  the  judgment  confessed  by 
the  defendant  Y.  Z.   in  favor   of   the 

defendant  U.  V.  in  the court, 

and  entered  in  the  office  of  the  clerk 
of ,  for  : dollars. 


made  with  intent  to  defraud  the  cred- 
itors of  said  Y.  Z.  (or,  is  insuffieient, 
and,  in  law,  fraudulent  as  against  the 
creditors  of  said  Y.  Z.);  and  that  the 
same,  and  all  the  proceedings  thereon, 
the  execution,  and  the  sale  thereunder, 
and  the  sheriff's  certificate    of    sale, 

bearing    date    the day    of 

,  18 ,  and  his  deed,  bearing 

date  the  day    of    ^ 

18 ,  to  the  defendant  8.  T.,  in  pur- 
suance thereof,  are  each  and  all  void  as 
against  the  plaintiff  in  this  action  (and 
said  judgment  is  ordered  to  be  can- 
celled and  discharged  of  record  by  the 
clerk  of  this  court). 

And  it  is  further  adjudged,  that  the 
plaintiff    recover     of     the     defendants 

(naming  which)  dollars  coats 

of  this  action. 

And  it  is  further  adjudged,  that  the 
plaintiff  in  this  action  is  at  liberty  to 
proceed  upon  his  execution  heretofore 
issued  upon  the  judgment  in  his  favor 
memtioned  in  the  complaint,  or  to  issue 
another  execution,  as  he  mav  be  ad- 
vised;   and    that    the    said    defendant 

deliver   to    the    sheriff    upon 

any  such  execution  said  property  (de- 
scribing the  property  reached),  to  be 
sold  and  applied  to  satisfy  said  judg- 
ment, and  interest,  and  also  the  costs 
of  this  action.    2  Abb.  Forms  558. 

D.  Judgment  Avoiding  Sale  and  Gen- 
eral Assignment,  Directing  Sale 
hy  Sheriff. 

(After  declaring  ineumbrane%  etc^y 
void,  continue): 

And  it  is  further  adjudged,  that  the 
property  described  in  the  complaint  (or, 
in    said   assignment)    be   sold  by    the 

sheriff    of    county    (proceed 

with  directions  as  to  mode  of  siie,  and 
direct  payment  to  the  plaintiff  of  the) 
net  proceeds,  or  so  much  thereof  as  will 
satisfy  the  amount  of  the  judgment  de- 
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scribed   in   the   complaint,    being    for 

dollars,  with  interest  from  the 

day  of  ,  18 ,  and 

dollars   costs   of   this  action. 

And  if  there  be  any  surplus  remaining 
after  such  payment,  the  sheriff  pay  the 
same  to  the  defendant  (debtor)  or  his 
attorney.    2  Abb.  Forms  561. 

£.  Avoiding  Sale  and  General  As- 
Hgnment,  and  Directing  Trans' 
fer  to  Beceiver, 

Therefore  it  is  adjudged,  that  the 
plaintiffs,  by  virtue  of  their  judgment 
and  execution,  and  the  commencement 
of  this  action,  have  a  lien  upon  all  the 
property  of  every  description  of  the 
said  defendants  (debtors),  and  all  that 
was  assigned  or  transferred  by  them  to 
the  defendant  (a  vendee  of  certain 
goods),  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  plaintiff 's  judg- 
ment,  interest,   and   costs,    which   lien 

took   effect  on  the  day    of 

,   18 y   when   the    summons 

and  complaint  herein  were  served;  and 
that  the  assignment  to  the  defendant 
(an  assignee  for  benefit  of  creditors), 
and  the  sale  to  the  said  (vendee)  in 
the  pleadings  mentioned,  was  made  with 
intent  to  hinder,  delay,  and  defraud  the 
plaintiffs  and  other  creditors  of  the 
said  (debtors),  was  and  is  void  as 
against  them. 

It  is  therefore  ordered  and  adjudged, 
that  the  sale  made  by  the  defendants 
(debtors)  to  the  defendant  (vendee), 
and  the  assignment  made  by  said  de- 
fendants (debtors)  to  the  defendant 
(assignee),  be,  and  they  hereby  are  set 
aside  and  declared  void;  and  that  the 
said  (assignee)  do  forthwith  pay  and 
•deliver  all  the  money  and  other  prop- 
erty assigned  to  him,  and  the  proceeds 
thereof,  to  B.  C.  (receiver  heretofore 
appointed  of  the  property  of  the  said 
[debtors]  and),  who  is  hereby  appointed 
receiver  in  this  action,  as  well  of  the 
property  belonging  to  the  said  (debtors) 
as  of  that  assigned  to  said  (assignee), 
and  that  sold  to  said  (vendee). 

And  it  is  further  ordered  and  ad- 
judged, that  the  defendant  (vendee) 
do  transfer  and  deliver  all  the  property 
sold  to  him,  and  t)ie  proceeds  thereof, 
to  the  said  receiver. 

And  it  is  further  ordered  and  ad- 
judged, that  the  said  receiver  do  pay 
to  the  said  plaintiffs  the  amount  of 
their  said  judgment,  being  — — 
dollars  with  interest  from  the  — ^— 
day  of ,  18 ,  and  ■ 


dollars,  the  plaintiff's  costs  in  this  ac- 
tion, out  of  the  said  money  and  prop- 
erty (or  any  other  money  and  property 
received  by  him  as  such  receiver,  or  the 
proceeds  thereof,  or  so  much  thereof 
as  has  hot  been  already  disposed  of 
by  the  order  of  a  competent  court,  bind- 
ing upon  the  said  receiver,  and  naving 
priority  over  the  plaintiffs). 

And  it  is  hereby  referred  to  B.  F., 
Esq.,  counsellor-at-law,  of  the  city  of 
,  to  examine  into  the  accounts 
and  doings  of  the  said  (assignee),  while 
acting  or  professing  to  act  as  assignee 
under  the  said  assignment,  and  also 
to  decide  upon  what  sums  are  proper- 
ly and  what  sums  are  improperly 
charged,  credited,  or  entered  by  said 
defendant  (assignee)  in  his  accounts  as 
such  assignee,  and  to  adjust  and  settle 
the  said  accounts,  and  to' direct  the  de- 
livery to  said  receiver,  and  the  pay- 
ment to  him  of  any  assets  or  moneys 
pertaining  to  said  assigned  estate  yet 
remaining  in  the  hands  of  said  defend- 
ant, or  for  which  he  is  or  ought  to  be. 
chargeable. 

And  that  said  referee  do  also  ex- 
amine and  inquire,  so  far  as  is  prac- 
ticable, what  disposition  has  been  made 
of  the  property  sold  to  the  said  (ven- 
dee), and  where  the  same  now  is;  that 
he  charge  the  said  (vendee)  with  the 
sum  of  — ^-^-^  dollars,  as  tne  price 
of  the  said  property,  and  credit  him 
with  any  portion  of  the  same  that  he 
may  deliver  to  the  receiver  at  its  value, 
based  upon  the  estimate  that  the  whole 
property  so  sold  was  worth  — — 
dollars. 

And  it  is  furlJier  ordered,  that  either 
party  he  at  lioerty  to  apply  to  this 
court  at  any  time  for  further  directions 
upon  the  foot  of  this  judgment.  2  Abb. 
Forms  559. 


OBIMINAL   CONVEBflATION. 

I.    Declaration,  313 
n.     Complaint,  314 

(JR08S-BBFERBNCE : 
Abbest  in  Civil  Cases: 
Capias,   (Criminal   Conversation. 

L  Declaration  for  Orimlnal  Oonverti^ 
tion. 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  defendant, 
contriving,  and  wrongfully,  wickedly 
and  unjustly  intending   to  injure   the 
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Mid  plaintiifi  and  to  deprive  him  of 
tlie  eomforty  fellowship,  society^  aid 
and  assistance  of  E.  B.,  the  wife  of 
him  the  said  plaintiff,  and  to  alienate 
and  destroy  her  affection  for  him  the 
aaid  plaintiff,  heretofore,  to-wit,  on, 
etc.,  and  divers  other  days  and  timet, 
between  that  day  and  the  day  of  ex- 
hibiting this  bill  (or  'Hhe  commence- 
ment of  this  suit")>  *^*  ®t®'> f 

wrongfully,  wickedly  and  nnjnstly  de- 
bauched, and  carniJly  knew  the  said 
£.  B.,  then  and  there,  and  still  being 
the  wife  of  him  the  said  plaintiff,  and 
thereby  the  affection  of  the  said  £.  B. 
for  him  the  said  plaintiff  was  then  and 
there  alienated  and  destroyed,  and  also, 
by  means  of  the  premises,  he  the  said 
plaintiff  hath  thence  hitherto  wholly 
lost  and  been  deprived  of  the  comfort, 
fellowship,  society,  aid  and  assistance 
of  the  said  E.  B.,  his  said  wife,  in 
his  domestic  affairs,  which  he  the  said 
plaintiff  daring  all  that  time  ought  to 
have  had,  and  otherwise  might  and 
would  have  had,  to-wit,  at,  etc.,  afore- 
said. To  the  damage  of  the  said  plain- 
tiff of dollars,  and  therefore 

he  brings  his  suit,  etc.  Burr.  App.  307, 
1575;  2  Chit.  PL  642,  643. 

XL  Complaint  for  Oriminal  Ckmvana- 
tton.        * 

L  That  M.  B.  is,  and  at  the  times 
hereinafter  mentioned  was,  the  wife  of 
the  plaintiff. 

n.    That  in  the  month  of  , 

18 — f  while  the  plaintiff  was  living  and 
eohabitating  with  and  supporting  her, 
in  -,  and  while  they  were  liv- 

ing together  happily  as  man  and  wife, 
the  defendant,  wrongfully  contriving 
and  intending  to  injure  the  plaintiff 
and  to  deprive  him  of  tha  comfort, 
society,  aid  and  assistance  of  his  wife, 

on  the day  of ,  18—, 

at (forcibly  and  without  the 

consent  of  the  said  M.  B.,  and),  wick- 
edly, wilfully  and  maliciously  debauched 
and  carnally  knew  the  said  M.  B., 
without  the  privity  or  consent  of  the 
plaintiff. 

m.  That  thereby  the  affection 
which  the  said  M.  B.,  theretofore  had' 
for  the  plaintiff  was  alienated  and  de- 
stroyed, and  the  plidntiff  was  deprived 
of  the  comfort,  society,  aid  and  assist* 
anee  which  he  otherwise  would  have 
had  from  the  said  M.  B.,  and  has  suf- 
fered great  distress  of  body  and  mind, 
*to   his   damage         ■  dollars.       1 

Abb.  Forms  504. 


OBOSS-BIUi. 

I.    OrosB-BUlB,  314 

A.  To  Have  Eelease  Executed^  314 

B.  In  Nature  of  Flea  PuitDarrelm 

Continuance,  316 

n.    stay  of  Proceedings^  317 

A.  Notice  of  Motion,  317 

B.  Order  To  Stay,  317 

ILL     Petition  To  Use  Depositlans  In 
OrosB-Oaiue,  317 

IV.    Order  That  Ori^al  and  OroBS-BCa 
Be  Heard  Together,  317 

I.    CroBS-BlUs. 

A.  Cross-BiU  hy  Administrator  ds 
Bonis  Non  To  Have  Belease 
Executed, 

Humbly  complaining  showeth  onto 
your  honors  your  orator  T.  B.,  of,  etc., 
administrator  of  the  ,goods  and  estate 
which  were  of  B.  H.,  late  of,  etc.,  de- 
ceased, at  the  time  of  his  death,  left 
unadministered  by  M.  H.,  late  of,  etc, 
in  her  lifetime,  now  deceased,  and 
which  said  M.  H.  in  her  lifetime,  and 
at  the  time  of  her  death,  was  adminis- 
tratrix of  the  goods  and  estate  which 
were  of  the  said  B.  H.,  deceased,  at 
the  time  of  his  death;  that  J.  M.,  late 
of,  etc.,  deceased,  when  of  sound  mind, 
didy  made  his  last  will  and  testament 
in  writing,  and  thereby  after  bequeath- 
ing several  pecuniary  legacies,  gave 
the  residue  of  his  goods  and  estate, 
subject  to  the  payment  of  his  debts, 
to  his  daughter  H.,  then  an  infant 
under  the  age  of  twenty-one  years,  bnt 
now  the  wife  of  J.  C,  of,  etc.  (and 
which  J.  C.  and  H.,  his  wife,  are  two 
of  the  defendants  hereinafter  named), 
and  thereby  appointed  B.  P.,  of,  etc 
(another  defendant  hereinafter  named), 
and  the  said  B.  H.,  executors  of  his 
said  will;  as  by  the  said  will,  refer- 
encei  being  thereunto  had,  will  more 
fully  appear.  And  your  orator  further 
showeth  unto  your  honors,  that  the  said 
testator  died  on  or  about  the  ■ 

day  of  ,  without  altering  or 

revoking  his  said  will,  leaving  his  said 
daughter  H.  him  surviving;  and  upon, 
or  soon  af te^  his  decease,  the  said  B. 
P.  and  B.  H.,  as-  such  executors  as 
aforesaid,  duly  proved  the  said  will  in 
the  proper  court,  and  the  said  B.  P., 
who  principally  acted  in  the  execution 
of  the  said  will  (the  said  B.  H.  having 
only  interfered  for  the  sake  of  con- 
formity), under  and  by  virtue  of  such 
probate,  possessed  himself  of  a  ocmsid- 
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erable  part  of  the  said  testator's  goods 
and  effects. 

And    your    orator    further     showeth 
unto  jour  honors,  that  the  said  B.  H. 

departed  this  life  on  or  about , 

and  shortly  after  his  decease  letters 
of  administration  were  duly  granted  to 
the  said  M.  H.,  his  wife,  who  died  on 
or  about  ;  and  after  her  de- 
cease such  letters  of  administration  of 
the  unadministered  goods  and  estate  of 
the  said  B.  H.,  deceased,  as  aforesaid, 
were  duly  granted  to  your  orator  by 
the  proper  court  of  probate,  as  by  such 
letters  of  administration,  reference  be- 
ing thereunto  had,  will  appear. 

And  your  orator  further  showeth 
unto  your  honors,  that  the  said  B.  H., 
previously  to  his  death,  accounted  for 
and  paid  to  the  said  B.  P.,  as  such 
co-executor  as  aforesaid,  all  such  part 
of  the  estate  of  the  said  testator  as 
had  been  reeelTed  by  him  the  said  B. 
H.,  as  such  executor  as  aforesaid,  and 
no  part  of  the  said  estate  remained  in 
the  hands  of  the  said  B.  H.,  at  the 
time  of  his  decease,  previously  where- 
to the  said  B.  H.  resided  in  the  coun- 
try, where  his  house  was  robbed,  and 
all  papers  relative  to  his  acts  as  such 
executor  as  aforesaid,  and  for  which 
he  had  accounted  as  hereinbefore  men- 
tioned, were  stolen,  and  have  never 
hitherto  been  recovered. 

And  your  orator  further  showeth 
nnto  your  honors  that  the  said  J.  G. 
and  H.,  bis  wife,  duly  intermarried 
previously  to  the  said  H.  attaining  the 
said  age  of  twenty-one  years,  which 
she  has  since  done,  and  after  that  pe- 
riod the  said  B.  P.  duly  accounted  for 
the  residue  of  the  said  testator's  estate 
with  the  said  J.  0.  (who  in  the  right 
of  said  H.,  his  wife,  became  entitled 
to  receive  the  same),  and  thereupon 
obtained  a  general  release  from  the 
said  J.  C.  and  H.,  his  wife,  of  all  de- 
mands in  respect  thereof,  as  by  the 
said  release,  reference  being  thereunto 
had,  will  appear.  And  your  orator 
hoped,  under  the  circumstances  afore- 
said, he  would  not  have  been  called 
npon  for  any  account  of  the  adminis- 
tration of  the  said  testator's  estate. 
But  now  80  it  is,  may  it  please  your 
honors,  etc,  that  the  said  J.  C.  and  H^ 
his  wife,  etc,  have  lately  filed  their 
hill  in  this  honorable  court  against 
your  orator  as  such  representative  of 
the  said  B.  H.,  deceased,  as  aforesaid, 
for  an  account  of  the  estate  of  the 
said  testator  J.  IL  received  by  the  said 


B.  H.,  deceased,  in  his  lifetime,  as  such 
executor  as  aforesaid,  thereby  praying 
that  your   orator   may  be   decreed   to 
pay  the  eaid  J.  C,  in  right  of  his  wife, 
what,  upon  such  account,  shall  appear 
to  be  due  to  the  said  J.  C,  in  right 
of  the  said  H.,  his  wife,  out  of  the 
assets  of  the  said  B.  H.;  and  to  which 
said  bill  they  have  made  the  said  B.  P. 
a  defendant^  without  praying  any  ac- 
count or  relief  against  him.    And  they 
pretend  that  there  are  various  receipts 
and     accounts     (particularizing     those 
charged  in  the  original  bill)  of  the  said 
B.  H.,  deceased,  as  such  executor  as 
aforesaid,  as  to  the  estate  of  the  said 
testator,   which   remained   unaccounted 
for  by  the  said  B.  H.,  at  his  decease^ 
and  which  ought  to  be  paid  by  your 
orator.     Whereas  your  orator   charges 
the  contrary  thereof  to  be  true  (nega- 
tiving   specifically    the    pretended    re- 
ceipts and  accounts);  and  that  an  ac- 
count was  stated,  and  a  settlement  of 
accounts  took  place  between  the  said 
B.  H.,  previously  to  his  death,  and  the 
said  B.  P.,   and  that  an  account  has 
likewise  been  stated  and  settled  by  and 
between  the  said  B.  P.  as  such  surviv- 
ing executor  as  aforesaid,  and  the  said 
J.  C.  in  right  of  the  said  H.,  his  wife, 
since  she  attained  the  f^ge  of  twenty- 
one  years   as   aforesaid;   and   that   no 
demand  was  ever  made  on  the  estate 
of  the  said  B.  H.  in  respect  of  his  ac- 
counts, until  lately,  when  the  loss  of 
such  papers  as  aforesaid  was  discov- 
ered,  and   of  which   loss  your   orator 
charges  an  unduei  advantage  is  intended 
and  attempted  to  be  taken;  and  your 
orator  also  charges  that  the  said  B.  P. 
abets  the  said  J.  0.  and  H.,  his  wife, 
in    their   proceedings,    and    refuses   to 
indemnify   the  personal   estate   of   the 
said  B.  H.,  in  respect  of  his  accounts 
in   the    execution    of   the  will   of   the 
said  testator  J.  M.  so  accounted  for  by 
him,  and  settled  with  the  said  B.  P. 
as  aforesaid;  and  the  said  B.  P.  also 
refuses  to  inform  your  orator  what  he 
knows  of  the  matters  aforesaid,  or  any 
of  them,   and   also   denies  such   state- 
ments as  have  been  made  by  him  rela- 
tive thereto.     All   which  actings,  etc 
In  tender   consideration  whereof,  etc 
To  the  end,  therefore,  etc     And  that 
the  said  J.  C.  and  H.,  his  wife,  may 
be  decreed  to  execute  to  your  orator, 
as  such  administrator  of  the  goods  and 
estate  of  the  said  B.  H.,  deceased,  left 
unadministered  by  the  said  M.  H.,  also 
deceased,  at  the  time  of  her  death,  a 
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general  release  of  all  elaims  and  de- 
mands upon  Bueh  nnadministered  estate 
and  effects  of  the  said  R.  H.,  deceased, 
as  aforesaid,  in  respect  of  all  the  ac- 
counts of  the  said  B.  H.  in  the  execu- 
tion of  the  will  of  the  said  testator 
J.  M.;  or  that  an  account  may  be  taken 
of  the  said  estate  of  the  said  testator 
J.  M.,  received  by  the  said  B.  H.,  and 
of  his  application  thereof;  your  orator 
being  wilUng  and  hereby  offering  to 
pay  what  (if  anything)  shall  appear  to 
be  due  on  the  balance  of  such  account; 
and  that  the  said  B.  P.  may  be  de- 
creed to  indemnify  the  estate  of  the 
said  B.  H.,  and  your  orator,  as  such 
administrator  thereof  as  aforesaid,  in 
respect  of  such  part  thereof  as  the  said 
B.  H.  paid  to,  or  by  the  order,  or  for 
the  use  of  the  said  B.  P.,  or  otherwise 
to  account  for  and  pay  the  same  to 
your  orator.  And  that  the  said  J.  C. 
and  H.,  his  wife,  may  be  decreed  to 
pay  to  your  orator  his  costs  of  this 
suit.  And  that  your  orator  may  have 
such  other  and  further  relief,  etc.  May 
it  please,  etc.  a  Dan.  Ch.  PL  &  Pr 
(Perkins*  ed.)  2103. 

B.  Cross-Bill  in  Nature  of  Pleas  PuiB 
Darrein  Continuance, 

Complaining  showeth  unto  your  hon- 
or, your  orator  A.  B.,  of,  etc.  That 
0.  D.,  of,  etc.,  the  defendant  herein- 
after named,  on  or  about  the — 

^y  ^f  ,  filed  his  bill  of  com- 
plaint in  this  honorable  court  against 
your  orator,  thereby  praying  (state  the 
prayer  of  the  bill),  and  your  orator 
being  duly  served  with  process  of  sub- 
poena, appeared  and  put  in  his  answer 
thereto,  to  which  answer  the  said  C.  D. 
replied;  and  issue  being  thus  joined, 
witnesses  were  examined  on  both  side^ 
and  the  proofs  closed;  whereupon  the 
said  cause  was  noticed  for  hearing  by 
the  said  C.  D.,  before  your  honor,  as 
by  the  said  bill,  and  other  pleadings 
and  proceedings  in  the  said  cause,  now 
remaining  filed  as  of  record  in  this  hon- 
orable court,  reference  being  thereunto 
had,  will  more  fully  appear. 

And  your  orator  further  showeth 
unto  your  honor,  that  the  said  cause 
has   not   yet   been   heard;    and   on   or 

about ,  the  said  C.  D.,  by  a 

certain  writing  of  release  bearing  date 
the  day  of  ,  did  re- 
mise, release,  and  forever  quit-claim 
unto  your  orator,  his  heirs,  executors, 
and  administrators,  the  several  matters 


and  things  complained  of  in  and  by  the 
said  bill  of  the  said  C.  D.,  and  in  ques- 
tioui  in  the  said  suit,  and  each  and 
every  of  them,  and  of  all  sums  of 
money  then  due  and  owing,  or  there- 
after to  become  due  and  owing,  to- 
gether Yrith  all,  and  all  manner  of 
actions,  causes  of  action,  suits,  and  de- 
mands whatsoever,  both  at  law  and  in 
equity,  or  otherwise  howsoever,  whien 
he  the  said  C.  D.  then  had,  or  which  he 
should,  or  might  at  any  time  or  times 
thereafter  have,  claim,  allege  or  de- 
mand, against  your  orator,  for,  or  by 
reason  or  means  of  any  matter,  cause, 
or  thing  whatsoever,  from  the  begin- 
ning of  the  world  to  the  day  of  the 
date  of  the  said  deed  or  writing  of 
release;  as  by  the  said  release,  reference 
being  thereunto  had,  will  appear.  And 
your  orator  hoped  that  in  consequence 
of  the  said  release,  the  said  C.  D.  would 
not  have  proceeded  in  the  said  suit 
against  your  orator;  but  the  said  C.  D. 
combining  and  confederating  (confeder- 
ating part),  notwithstanding  the  said 
release,  threatens  and  intends  to  pro- 
ceed in  the  said  suit,  and  to  bring  the 
said  cause  on  for  hearing  in  due  course; 
and  he  pretends  that  no  such  release 
was  ever  executed  by  him,  or  if  so,  that 
the  same  was  obtained  by  fraud  and 
surprise,  and  therefore  void.  Whereas 
your  orator  charges  that  the  same  was, 
in  every  respect,  fairly  and  properly 
obtained  by  your  oraton  and  duly  ex- 
ecuted by  the  said  C.  D. 

And  your  orator  further  charges, 
that  under  the  circumstances  aforesaid, 
he  is  unable  to  put  the  said  release  in 
issue,  or  to  use  the  same  as  a  plea  in 
bar  in  the  said  suit.  All  which  actings 
and  pretenses,  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the 
injury  and  oppression  of  your  orator. 

In  tender  consideration  whereof,  and 
forasmuch  as  your  orator  has  no  rem- 
edy withont  the  assistance  of  a  court 
of  equity. 

To  the  end  therefore  (interroga- 
tories), and  that  the  said  release 
may  be  established  and  declared 
by  this  honorable  court  a  sufficient  bar 
to  any  further  proceedings  by  the  said 
C.  D.  in  the  said  suit;  and  that  the 
bill  of  the  said  C.  D.  therein,  may, 
under  the  circumstances,  be  forthwith 
dismissed  with  costs  (and  for  general 
relief). 

May  it  please  (prayer  for  subpoena)* 
2  Barb.  Oh.  Pr.  582. 
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n.    Slay  of  Froceedlngv. 

A.    Notice  of  Motion  for  Order  To 
Stay    Proceedings    in    Original 
Suit    (Cross-Bill  Filed). 
A.  B.  V,  C.  D.,  original  bill.    C.  D.  v. 

A.  B.^  cross-bill. 

Tuke  notice,  etc.,  etc.,  that  the  pro- 
ceedings in  tha  ori^nal  suit  commenced 
by  the  above  A.  B.  be  stayed,  until 
the  said  A.  B.  shall  have  put  in  his 
answer  to  the  cross-bill,  filed  against 
him  by  C.  D.  Dated,  etc.  3  Dan.  Gh. 
PL  &  Pr.  (Perkins'  ed.)  2154. 

B.  Order   To  Stay    Proceedings    in 

Original  Suit, 
On  reading  and  filing  the  cross-bill 
of  C.  D.,  to  the  bill  of  complaint  of 
A.  B.,  and  the  affidavits  and  certificate 
of  counsel  thereto  annexed,  and  on  mo- 
tion of  W.  H.,  solicitor  for  the  said 
C.  D.,  and  on  hearing  J.  £.,  of  counsel 
for  the  said  A.  B.  in  opposition  thereto, 
it  is  ordered,  that  all  further  proceed- 
ings in  the  original  suit  commenced 
by  the  said  A.  B.  against  the  said  0.  D. 
be  stayed  until  the  said  A.  B.  shall 
have  put  in  his  answer  to  the  cross- 
bill filed  against  him  by  the  said  C.  D. 
2  Barb.  Oh.  Pr.  584. 

m    Petition  To  Use  Dapositloiu  In 
Cross-OaiiBe. 

Showeth,  that  the  secondly  above- 
mentioned  cause  is  a  cross- cause  touch- 
ing the  same  matters  as  the  first-men- 
tioned cause,  and  that  your  petitioner 
is  advised  that  the  (affidavits  and) 
depositions  taken  in  each  cause  (or 
taken  in  the  original  cause)  will  be 
proper  to  be  read  in  the  other  (or  the 
cross-cause). 

Tour  petitioner  therefore  humbly 
prays  that  the  affidavits  and  deposi- 
tions taken  in  either  of  these  causes 
(or  in  the  original  cause)  may  be  read 
and  made  use  of  in  the  other  (or  the 
cross-cause)  at  the  hearing  of  these 
causes,  saving  all  just  exceptions.  8 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2162. 

17.    Order  That  Original  and  Oroes- 
BiU  be  Heard  Together. 

On  reading  and  filing  affidavits, 
showing  that  both  the  above  causes 
are  at  issue  and  ready  for  hearing,  and 
on  motion  of  J.  £.,  solicitor  for  C.  D., 
the  complainant  in  the  cross-bill,  or- 
dered that  the  said  causes  be  brought 
on  for  hearing  together;  provided  that 
the  hearing  npon  the  original  bill  shall 
not  be  delayed  by  any  delay  or  neglect 
to  proceed  on  the  part  of  the  com- 


plainant in  the  said  cross-bill.    2  Barb. 
Ch.  Pr.  584. 


OB088.ooMPi.Anrr. 

GBOSS-BEFEBENCE: 
QuiETiNo  Title: 
Cross-Complaint,  Setting  Up  Title  in 
Defendant. 

CROSS-DEMAND.— Seft  Sbt-Opp,  Coun- 

TEBCLAIM  AND  BECOUPMSNT. 


CBUELTT  TO   ANIMAIiS. 

I.     Indictment  for  Overdriving  Team, 
317 

n.    Indictment^  Bnming  a  Goose,  318 

m.    Indictment,  Turning  Fox  Loose  to 
Dogs,  318 
For   other   forms,   see    6    Standard 
Proc.  315-317. 

I.     Indictment  for  Overdriving  Team 

(a). 
''State  of  MlBsoori,  County  of  Mon- 
roe, ss. 

<<The  State  of  Missouri  v.  William 
Haley. 

'^  Before  B.  £.  L.  Sevier,  a  justice 
of  the  peace,  within  and  ifor  Monroe 
township,  Monroe  county,  Missouri. 

<' William  T.  Bagland,  assistant 
prosecuting  attorney  within  and  for 
the  county  of  Monroe  in  the  state  of 
Missouri,  informs  the  justice  that  one 
William  Haley,  on  or  about  the  thirti- 
eth day  of  March,  A.  D.  1891,  at  the 
said  county  of  Monroe,  did  then  and 
there  unlawfully  torture  two  domestic 
animals,  to-wit,  two  black  mares,  the 
property  of  E,  P.  Nelson  and  D.  D. 
Nelson,  by  then  and  there  forcing  said 
animals  through  mud  and  over  miry 
roads  with  violent  speed,  by  cruelly 
whipping  and  beating  them,  the  said 
mares,  when  they  were  greatly  dis- 
tressed, fatigued  and  injured  by  rea- 
son of  having  been  previously  driven 
over  a  great  distance  of  muddy  roads, 
and  with  great  speed,  against  the  peace 
and  dignity  of  the  state. 

''William  T.  Bagland,  assistant 
prosecuting  attorney  within  and  for 
the  county  of  Monroe,  as  aforesaid,  fur- 
ther informs  the  justice  that  William 
Haley,  on  or  about  the  thirtieth  day 
of  March,  1891,  at  the-  said  county  of 
Monroe,  did  then  and  there  unlawfully 
and  cruelly  overdrive  two  domestic 
animals,  to-wit,  two  black  mares,  by 
then  (and  there)  driving  said  animal? 
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tlurongh  mnd  and  over  miry  roads  with 
violent  speed,  by  whipping  and  beat- 
ing them,  the  said  mares,  when  they 
were  greatly  distressed,  fatigued  and 
injured  by  reason  of  having  been  pre- 
viously driven,  with  great  speed,  a  long 
distance  over  muddy  roads,  against  the 
peace  and  dignity  of  the  state. 

''Wdlliam   T.   Bagland, 

"Assistant  Prosecuting  Attorney/' 

State  r.  Haley,  52  Mo.  App.  520. 
Indictment,  Overdriving  Team  (b). 
^' State  of  Indiana,  Bandolph  coontji 

8S.: 

''Before  me,  Jacob  Dick,  a  justice 
of  the  peace  for  said  county,  came 
Oliver  Y.  Sackman,.  who,  being  duly 
sworn  according  to  law,  deposeth  and 
sayeth:  that  on  or  about  the  26th  day 

of  June,  1881,  at  the  county  of , 

and  state  of  Indiana,  one  Albert  Fried- 
line,  late  of  said  county,  did  then  and 
there  unlawfully  and  cruelly  beat,  tor- 
ture and  overdrive  a  team  of  horses, 
mares  or  geldings,  at  said  county,  said 
horses,   mares   or  geldings  being  then 

and  there  the  property  of  one ^ 

contrary  to  the  form  of  the  statute  in 
such  ease  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Indiana. '^  Friedline  r.  State, 
93  Ind.  366. 

n.    Indictment^  Burning  a  OboBe. 

"Before  me,  John  M.  White,  a  jus- 
tice of  the  peace  for  said  county" 
(meaning  Pike  county),  "came  William 
Long  who,  being  duly  sworn  according 
to  law,  deposeth  and  sayeth  that  on 
or  about  the  21st  day  of  November,  in 
the  year  1885,  at  the  county  of  Pike 
and  state  of  Indiana,  Balph  Smith  and 
Edward  Bruner,  late  of  said  county, 
did  then  and  there  unlawfully  and 
cruelly  torture,  torment  and  needlessly 
mutilate  a  certain  animal,  to-wit,  a 
goose,  the  property  of  some  person  or 
persons  to  the  affiant  unknown,  by  then 
and  there  unlawfully  turpentining  and 
burning,  in  a  cruel  and  wanton  man- 
ner, the  said  goose."  State  v>  Bruner, 
111  Ind.  98,  12  N.  E.  103. 

in.    Ihdlctment^  Turning  Fox   Loose 
to  Dogs. 

Complaint,  alleging  that  the  defend- 
ant, on  April  7,  1887,  at  Eockland, 
"was  the  person  having  the  charge 
and  custody  of  a  certain  animal,  to-wit, 
a  fox,  and  did  then  and  there,  know- 
ingly and  wilfully,  permit  the  said 
fox  to  be  subjected  to  unnecessary  suf- 
fering, by  then  and  there,  knowingly 


and  wilfully,  turning  the  said  fox 
loose,  to  be  .hunted  by  divers  dogs,  in 
consequence  of  which  turning  loose  of 
the  said  fox,  as  aforesaid,  the  said  fox 
was  hunted  by  divers  dogs,  and  there- 
by subjected  to  unnecessary  suffering 
as  aforesaid."  Com.  r.  Turner,  145 
Mass.  296,  14  N.  E.  130. 

Note. — Held   sufficiently   definite    on 
objection  a^ter  judgment. 

DEATH.— See    Death    by    Wbomopul 
Aot;  Neougekge;  Baiiaoads. 


DEATH  BT  WBOKGFUI.  ACT. 

L    Oomplaint  Against  BaUroad,  318 

XL    Complaint  Against  Owner  of  BnlUU 

ing,  319 

m.    Complaint  Setting  Ont  Defect^  319 

IV.  Declaration  Against  BaUroad,  320 

V.  Notice  of  Injury,  321 

VI.  Notice  of  Injury  to  TUflToad 
Company,  321 

vn.  Indictment  Against  BaUroad  Com- 
pany, 321 

VnL  Answer  Setting  XT^p  Contrilmtory 
NegUgence,  322 

I,  Complaint  Against  BaUroad  liy 
Personal  Bepresentatlve  for  Neg« 
ligence  Causing  Death. 

L  Tliat  the  defendants  are  a  cor- 
poration created  by  and  under  the  laws 
of  this  state,  organized  pursuant  to  an 
act  of  the  legislature,  entitled  "An  Act 
to  Authorize  the  Formation  of  Railroad 
Corporations,     and     to     Regulate     the 

same,"  passed (or  state  title, 

etc.,  of  special  charter),  and  the  acts 
amending  the  same;  and  at  the  times 
hereinafter  mentioned,  being  such  cor- 
poration, were  common  carriers  of  pas- 
sengers for  hire  between  the  places 
hereinafter  mentioned. 

n.     That   on   the  '■  day  of 

,  18—,  said  defendants  re- 
ceived one  M.  N.  into  their  cars  for 
the  purpose  of  conveying  him  therein 

as     a     passenger     from to 

(for dollars  paid  to 

them  by  said  M.  N.). 

m.  That  the  defendants  so  negli- 
gently and  unskilfully  conducted  them- 
selves in  the  managem.ent  of  said  train 
of  cars  that  through  the  negligence  of 
the  defendants  and  their  servants  in 
guiding  the  said  train  of  cars,  and  in 
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not  keeping  tlie  track  of  said  railroad 
in   proper   condition,   the    said    train, 

wliile    proceeding    ifrom    to 

,  was  thrown  from  the  track, 
and  the  car  in  which  the  said  M.  N. 
then  was  was  thrown  down  an  em- 
bankment, and  the  said  M.  N.  was 
thereby  killed  (or  thereby  so  injured 
as  to  cause  his  death,  or  state  other 
accident,  according  to  the  fact). 

IV.  That  said  M.  N.  left  no  widow, 
and  that  his  only  next  of  kin  is  one 
O.  N.,  his  daughter,  a  child  of  the  age 

of years,  who  was  dependent 

upon  the  deceased  for  her  support, 
nurture  and  education,  and  has  been 
otherwise  injured  by  his  death,  to  her 
damage  ^ve  thousand  dollars. 

y.  Allege  plaintiff's  appointment  as 
administrator  or  executor,  as  in  fol- 
lowing form,  or  as  in  Executors^  I,  A, 
1  or  2.     1  Abb.  Forms  536. 

Note, — ^The  necessity  for  affirmative- 
ly  alleging  the  want  of  contributory 
negligence  is  regulated  by  statute  and 
rule  in  the  various  jurisdictions,'  and 
reference  thereto  is  essential  in  fram- 
ing the  complaint.  See  also  6  Stand- 
ard Proc.  418.  There  are  also  other 
statutory  requirements,  such  as  the 
necessity  for  alleging  in  an  action  for 
death  of  child  that  he  supported  or 
contributed  to  the  support  of  the  plain- 
tiff, to  which  attention  is  directed  in 
the  article  on  this  subject  in  0*  Stand- 
ard Prog.  404. 

XL  Complaint  Against  Owner  of  Ware- 
houw^  the  Walla  of  Which  Fell 
on  Deceased. 

L    That  on  or  before  the ^— -. . 

day  of ,  18—,  the  firm  of  B. 

Hoe  &  Co.  was  possessed  of  certain 
lots  or  parcels  of  lands,  with  the  build- 
ings thereon  erected,  situate  in  (desig- 
nating city,  street  and  number),  and 
which  were  used  by  said  firm  in  the 
prosecution  of  their  business  as  ma- 
ohinists;  that  upon  a  portion  of  said 
premises  was  situated  a  blacksmith's 
shop,  also  in  the  possession  and  occupa* 
tion  of  and  used  by  said  firm  in  theii 
said  business,  all  as  aforesaid. 

n.  That  on  and  before  said  day 
the  defendants  were  brewers,  possessed 
of  certain  premises  lying  in  the  rear 
of  and  next  adjoining  the  said  premises 
of  B.  Hoe  &  Ck),;  and  upon  the  defend- 
ant's said  premises,  and  adjoining  said 
blacksmith's  shop,  was  a  building  used 
by  defendants  in  their  said  brewing 
business  j  which  building  last  mentioned 


had  been  negligently,  carelessly,  and 
improperly  constructed,  and  was  not 
sufficiently  strong  for  the  uses  to  which 
the  defendants  had  put  it;  the  upper 
part  of  the  wall  of  the  gable  end  of 
said  building  next  adjoining  said  shop 
not  being  fastened  with  anchors  as  is 
commonly  done,  and  the  said  wall  be- 
ing in  other  respects  weak  and  Inse- 
cure; of  all  of  which  the  said  defend- 
ants then  and  there  had  notice. 

HX  That  the.  defendants  carelessly, 
negligently,  and  wrongfully  placed,  or 
caused  to  be  placed,  in  the  upper  part 
of  said  building  last  aforementioned, 
and  next  adjoining  that  portion  of  the 
wall  of  the  gable  end  thereof  adjacent 
to « the  said  shop  as  aforesaid,  a  very 
large  quantity  of  barley,  much  more 
than  was  customarily  stowed  there,  and 
much  more  than  the  said  wall  was  able 
to  bear;  and  that  in  consequence  there- 
of, and  of  the  weak  and  insecure  state 
and  improper  construction  of  said  wall 
as  aforesaid,  the  upper  portion  of  the 
said   wall    of  the   gable   end   of   said 

building  was,  on  said  day  of 

-,  forced  outward,  and  fell  upon 


said  blacksmith's  shop,  and  crushed  it, 
and  cast  into  the  said  shop  and  its 
yard  a  large  quantity  of  brick,  mortar, 
rubbish,  and  barley. 

rv.  That  on  that  day  E.  8.  B.,  be- 
ing then  engaged  in  the  employ  of  said 
B.  Hoe  &  Co.,  as  a  workman,  and  while 
in  their  said  blacksmith's  shop,  was, 
by  the  said  fall  of  the  wall  and  con- 
tents of  the  building,  struck  and  in- 
stantly killed. 

V.  That  said  E.  S.  B.,  so  killed, 
died  intestate;  and  that  on  the 

day  6f ,  18 — ,  letters  of  admin- 
istration on  his  estate,  dated  on  that 
day,  were  duly  issued  and  granted  to 
the  plaintiff  by  the  surrogate  of  the 

county  of ,  whereby  she  was 

duly  appointed  administratrix  as  afore- 
said, and  that  thereupon  she  duly  quali- 
fied and  entered  upon  the  duties  of  her 
said  oMce. 

VI.  That  the  plaintiff  is  the  widow 
of  the  deceased,  and  that  she  was  de- 
pendent upon  him  for  subsistence,  and 
sustained  pecuniary  injury  by  his  death 
to  her  damage  -^—  dollars.  1 
Abb.  Forms  538. 

m.     Complaint,  Death  by    Wrongfol 
Act  Setting  Ont  Defect. 

''First  Paragraph.  Florence  K. 
Pearcy,  administratrix  of  the  estate 
of   David   L.   Pearcy,    deceased,    com- 
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plains  of  the  Ohio  and  Mississippi 
Bailway  Company,  defendant,  and  says 
that  the  defendant  is  a  corporation, 
organized  under  the  laws  of  the  state 
of  Indialna,  and  owns  and  operates,  for 
hire,  a  railroad  running  through  the 
counties  of  Jennings,  Bipley  and  Dear- 
bom,  in  said  state,  commonly  known 
as  the  Ohio  and  Mississippi  Bailroad; 
that,  on  the  Ist  day  of  August,  1887, 
eaid  David  L.  Pearcy  was  employed 
by  the  defendant  tb  work  for  it  in 
and  about  its  freight  trains,  in 
the  capacity  of  a  brakeman  on 
said  railroad,  in  the  transportation  of 
freight  over  defendant's  said  railroad 
for  hire;  that  on  said  day,  while  9aid. 
David  L.  Pearcy  was  at  work  pursuant 
to  his  said  employment,  and  in  the 
proper  discharge  thereof,  in  the  capac- 
ity of  a  brakeman  on  a  certain  freight 
train,  then  being  transported  by  the 
defendant  over  its  said  railroad,  at 
or  near  a  place  known  as  'Moore's 
Hill'  grade,  in  Dearborn  county,  state 
of  Indiana,  he  was  killed  by  reason 
of  the  defectiveness  and  unsafe  con- 
dition of  a  brake  and  the  appliances 
thereof  on  one  of  the  defendant's  cars 
in  said  freight  train,  the  said  brake 
and  appliancess  being  unsafe,  defective 
and  out  of  repair,  in  this,  that  the 
threads  of  the  screw  on  top  of  the 
brake-staff  of  said  brake  had  become 
and  were  worn  out  and  battered  so 
that  said  threads  would  not  hold  a  nut 
securely  so  as  to  keep  the  brake  wheel 
on  said  brake-staff,  when  the  said 
wheel  was  grasped  to  let  off  brakes, 
as  said  Pearcy  was  required  in  his 
said  employment  to  do  by  the  defend- 
ant as  a  brakeman  on  said  freight 
train,  and  which  he  might  with  safety 
do  when  said  screw  and  nut  were  in 
good  condition  and  repair,  which  un- 
safe and  defective  condition  of  said 
brake,  brake-staff  and  screw  was  un- 
known to  said  David  L.  Pearcy,  and 
which  brake,  brake-staff  and  screw  the 
defendant  negligently  and  carelessly 
used  in  its  said  business  on  said  day  and 
for  many  days  prior  thereto;  that, 
on  said  *lst  day  of  August,  1887,  at 
or  near  the  foot  of  said  'Moore's  Hill' 
grade,  the  said  David  L.  Pearcy  was 
required  by  said  defendant,  pursuant 
to  said  employment,  to  let  off  the  said 
brake  while  said  train  was  In  rapid 
motion,  and  when  he  was  grasping  said 
brake  wheel  to  let  off  said  brake,  the 
said  wheel  came  off  in  his  hands  by 
reason  of  the  fact  that  the  threads  of 


said  screw  were  in  the  condition  afore- 
said, and  did  not,  and  would  not,  bjr 
reason  of  its  unsafe  and  defective  con- 
dition, retain  the  nut  that  held  said 
brake  wheel  in  position  on  said  brake- 
staff,  and  said  brake  wheel  coming  off 
suddenly  in  his  hands,  while  the  said 
David  L.  Pearcy  was  applying  only 
sufficient  force  thereto  to  let  off  said 
brake,  he  thereby  lost  his  balance  and 
was  thrown  forward  and  off  said  ear 
onto  the  ground  below  and  killed,  with- 
out fault  or  negligence  on  his  part,  or 
on  the  part  of  the  plaintiff;  that  said 
David  L.  Pearcy  was  a  young  man 
about  24  years  of  age,  and  in  good 
health  and  splendid  physical  condition, 
and  had  dependent  on  him  for  support 
a  young  wife  and  unborn  child  at  the 
time  he  lost  his  life  as  aforesaid;  that, 

on  the  day    of    November, 

1887,  the  plaintiff  was  appointed  ad- 
ministratrix of  his  estate  by  the  cir- 
cuit court  of  Jackson  county,  in  the 
state  of  Indiana.  Wherefore  plaintiff 
demands  judgment  for  ten  thousand 
dollars,  and  all  other  and  proper  re- 
lief." Ohio  &  M.  E.  Co.  V,  Pearcy, 
Admx.,  128  Ind.  197,  27  N.  E.  479. 

IV.  Declanttioii  Against  a  Bailroad, 
Bnimlng  Oyer  Intoxicated  Per- 
son. 

^'And  for  this  also,  to- wit:  That  on 
the  24th  day  of  December,  in  the  year 
1890,  and  for  a  long  time  before  that 
day,  the  defendant  company  was  and 
had  been  operating  a  railroad  in  the 
said  county  of  Southampton,  over 
which  it  operates  steam  locomotives  to 
propel  ears  and  coaches  for  the  pur- 
poses of  transporting  passengers  and 
freight;  and  that  on  the  said  24th  day 
of  December,  1890,  said  defendant 
carried  said  Sinclair  Joyner,  contrary  to 
the  expressed  wishes  and  requests  of 
his  wife,  from  Branchville,  a  station 
on  its  road  in  said  county,  to  some 
point  north,  and  on  the  same  day 
brought  him,  the  said  Sinclair  Joyner, 
back  to  said  Branchville  station  about 
noon,  under  the  influence  of  ardent 
spirits,  and,  when  thus  landed  at  said 
Branchville  station,  he,  the  said  Sin- 
clair Joyner,  proceeded  to  walk  from 
aid  station  down  the  said  railroad, 
And  proceeding  thus  a  short  distance, 
to  a  point  on  said  road  about  three 
hundred  3rards  south  of  said  Branch- 
ville station,  stopped  and  sat  down  on 
said  railroad  track,  and  while  lie  was 
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loeal  freigU  train  of  said  defendant 
was  at  said  Branchville  station,  stand- 
ing still  on  said  railroad  track,  plain- 
ly within  sight  of  said  Sinclair  Joyner, 
then  and  there  being  on  said  track  as 
aforesaid;  the  said  defendant  careless- 
ly and  negligently,  and  with  great 
force  and  violence,  ran  its  said  engine 
-in  and  npon  said  Sinclair  Joyner's 
body,  being  then  and  there  constantly, 
from  the  time  the  said  engine  moved 
off  from  said  Branchville  station  till 
it  ran  in  and  upon  the  body  of  said 
Sinclair  Joyner,  clearly,  easily,  and 
plainly  within  seeing  distance  of  the 
employes  and  agents  of  said  defend- 
ant who  were  in  charge  of  said  engine, 
then  and  there  giving  to  said  Sinclair 
Joyner  several  fatal  and  mortal  wounds, 
of  which  he  died,  and  that  his  death 
was  then  and  there  caused  by  said 
wrongful  act,  neglect,  and  default  of 
said  defendant.  Wherefore  the  said 
plaintiff,  administrator  of  said  Sinclair 
Joyner,  deceased,  says  he  is  entitled  to 
recover  damages  to  the  amount  of  $10.- 
000."  Seaboard  &  R.  Co.  v,  Joyner 's 
Admr.,  92  Va.  354,  23  S.  E.  773. 

V.   Notice  of  Injury. 

"Yon  are  hereby  notified  that  on 
the  eighth  day  of  November,  1892,  my 
husband,  Jeremiah  J.  Briek,  wnile  in 
your  employ,  was  instantly  killed  or 
died  without  conscious  suffering.  The 
place  where  my  said  husband  was  in- 
stantly killed  or  died  without  con- 
scious suffering  was  between  Cabot 
street  and  the  railroad  of  the  Con- 
necticut Eiver  Railroad  Company,  near 
the  Connecticut  River  in  said  Holyoke, 
and  at  the  place  where  a  new  mill 
was  being  erected,  supposed  .to  belong 
to  the  Riverside  Paper  Company  of  said 
Holyoke.  The  cause  of  the  death  of 
my  said  husband  was  the  falling  of  a 
derrick  upon  him  on  account  of  the 
same  being  improperly  or  insecurely 
fastened.''  Brick  v,  Bosworth,  162 
Mass.  334,  39  N.  E.  36. 

VL    Notice  of  Injury  to  Sallroad  Com- 
pany. 

"To  the  Meriden  Electric  Railroad 
Company-,  a  railway  corporation  oper- 
ating an  electric  railroad  running 
through  Pratt  street  in  the  town  of 
Meriden,  Connecticut: 

"Please  take  notice  that  Daniel  R. 
Budd,  of  said  Meriden,  administrator  of 
the  estate  of  Mizee  E.  Budd,  deceased, 
claims  damages  against  said  company 
for  injuries   inflicted  upon   the  person 


of  the  said  Mizee  B.  Budd,  caused  by 
the  negligence  of  said  corporation  and 
its  employes,  resulting  in  the  death  of 
the  said  Mizee  E.  Budd.  The  injuriea 
were  inflicted  on  the  30th  day  of 
August,  A.  D.  1895,  at  about  quarter 
pas^  four  o'clock  in  the  afternoon,  and 
at  a  place  upon  the  railroad  track  of 
said  corporation  on  Pratt  street,  about 
one  hundred  and  ten  feet  northerly  of 
the  crosswalk  at  the  intersection  of 
Pratt  and  Camp  streets  in  said  Mei;!- 
den.  The  cause  of  the  injuries  was 
that  said  corporation  had  negligently 
omitted  and  refused  to  equip  and  pro- 
vide the  electric  car,  which  the  said 
company  was  operating  and  propelling 
at  said  time  and  place,  with  any 
fender  or  other  appliance  for  the 
safety  of  human  life  and  limb,  and 
the  negligence  and  carelessness  of  the 
motorman  in  charge  of  said  car  in  man- 
aging and  operating  said  car  and  in 
his  allowing  and  causing  said  car  to 
strike,  throw  down,  and  run  over  and 
upon  said  Mizee  E.  Budd,  then  an  in- 
fant of  the  age  of  twenty-one  months^ 
while  she  was  crossing  said  Pratt 
street,  thereby  injuring,  mutilating,  and 
crushing  her,  and  causing  her  death. 
By  said  injuries  both  legs  and  both 
feet  of  the  said  Mizee  E.  Budd  were 
crushed  and  broken,  her  right  hip  was 
crushed,  and  her  perineum  was  cut 
open  nearly  to  the  spine,  death  result- 
ing within  three  hours.  The  above 
claim  and  statement  is  made  ai«  nearly 
as  the  same  can  now  be  ascertained." 
Budd  V.  Meriden  Elec.  R.  Co.,  69  Conn. 
272,  277,  37  Atl.  683. 

Vn.    Indictment  Against  Bailroad  for 
Death  by  Negligence. 

The  second  count  alleges  that  the 
defendants  "did  negligently  and  care- 
lessly omit  to  erect  gates,  or  to  place 
signals,  notices,  watchmen,  or  guards 
at  a  certain  dangerous  crossing  in  said 
Salem,  called  Ballard's  crossing,  where 
said  Manchester  &  Lawrence  Railroad 
crosses  a  certain  public  and  fre- 
quented highway  at  the  grade  or  level 
thereof*  (here  follows  a  description 
of  the  highway),  ''and  by  the  agents 
and  servants  of  the  said  Manchester 
&  Lawrence  Railroad  corporation  in 
this  state,  to  the  jurors  aforesaid  un- 
known, at  the  crossing  aforesaid,  in 
Salem  aforesaid,  on  the  seventeenth 
day  of  December  aforesaid,  did  with 
gross  negligence  and  carelessness  and 
unlawfully   run    a    certain    locomotive 
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steam   engine  and  a  certain   train   of 
cars,  all  of  the  proper  goods  and  chat- 
tels  of   said   Manchester   &   Lawrence 
Bailroad    corporation,    upon    the    said 
Manchester     &      Lawrence      Bailroad, 
across   said   public    highway    at    said 
Ballard's   crossing,   at    the    grade    or 
level    of   said    public    highway,    at    a 
greater  speed  than  six  miles  per  hour, 
to-wit,   at   the    speed     of    twenty-five 
miles  per  hour,  and  did  then  and  there, 
by  the  gross  negligence   and    by   the 
carelessness  of  the  said  corporation  and 
of  their  agents  and  servants  aforesaid, 
in  this  state,  omit  to  give  suitable  and 
proper  notice  of  the  approach  of  said 
engine  and  train   to  said  crossing,  so 
that,  at  the  crossing  aforesaid,  the  said 
engine  and  cars  did  suddenly  surprise, 
overtake,  strike,  and  throw  down  one 
Benjamin  Woodbury,  of  8alem  aforesaid, 
yeoman,  who  was  then  and  there  not 
in  the  employment  of  said  corporation, 
and  was  then  and  there  peaceably  rid- 
ing and  passing  in  a  wagon,  drawn  by 
two  horses  along  the  said  public  high- 
way  at   the   crossing    aforesaid,    and 
him,  the  said  Benjamin  Woodbury,  did 
then   and  there  mangle   and   kill,   by 
which    gross    negligence   and    careless- 
ness  of   said   corporation,   and   of   its 
agents  and  servants  aforesaid,  the  life 
of  the  said  Benjamin  Woodbury  was 
then   and   there    lost    as    aforesaid." 
(Phen  follows  a  statement  of  the  ad- 
ministrator,   widow,    and    children    of 
the   deceased,   as   in    the  first   count), 
^'And   so    the   jurors   aforesaid,    upon 
their   oath  aforesaid,  do  say  that  the 
life  of  the  said  Benjamin   Woodbury, 
he  being  a  person  not  then  and  thcit: 
in  the  employ  of  said  corporation,  was 
lost    as    aforesaid,    by    reason    of    the 
negligence  and  carelessness  aforesaid  of 
the  said  corporation,  proprietors  of  the 
railroad   aforesaid,   and   by   the   unfit- 
ness and  gross  negligence  and  by  the 
carelessness  of  the  agents  and  servants 
aforesaid   of  said   corporation,  in   this 
state,   contrary,"   etc.     State  <?.   Man- 
chester &  L.  B.  Co.,  52  N.  H.  528. 

Vm.    Answer  Settdng  Up  €k>ntrlbatory 
Negligence. 

**  Defendant,  for  answer  to  plain- 
tiff's petition,  denies  each  and  every 
allegation  therein,  excepting  only,  the 
allegation  that  defendant  is  a  cor- 
poration. Defendant,  for  further  an- 
swer, says,  that  the  injury  sued  for 
was  not  occasioned  by  any  negligence 
or   default   of   the   defendant,    or    its 


servants,  or  agents,  but  by  the  careless- 
ness and  negligence  of  the  deceased, 
Edward  B.  Barker."  Barker  v,  Han- 
nibal k  St.  J.  B.  Co.,  91  M;o.  86,  14 
S.  W.  280. 


DEBT. 

For    other   forms,    see     6    Standabo 
PBoa  478,  479. 

CBOSS-BEFEBENCES : 

A&BiraATiON: 

Declaratiqn  on  Award  on  Bonds  of 

Submission. 
Bonds: 
Declaration  on  Bond  With  Condition, 

Assigning  Breaches; 
Declaration   on    Bond    To    Perform 

Covenants  of  Another  Instrument; 
Declaration  on  Bond  for  Costs; 
Declaration   on   Several   Bonds; 
Declaration  on  Bond  (Commenced  by 

Capias). 
DzTAUi/r: 
Judgment  Becord  on  Default  for  Not 

Pleading  in  Debt. 

DUBESS: 

Plea  of  Duress  of  Imprisonment. 

EZECUTOBS    AND    AdHINISTBATOBS  : 

Declaration  Against  an  Executor  or 
Administrator  in  Debt. 
Genebal  Issms  and  Gbnebal  Denial: 
Plea  of  Non  Est  Factum  in  Debt  and 

Covenant; 
Plea  of  Nil  Debit. 
Inquiby,  Wbit  OP: 

Writ  of  Inquiry  in  Debt  on  Bond. 
Insubance: 
Declaration  on  Marine  Policy  of  In- 
surance. 
Judgment  Becobds: 

Judgment   Becord     for    Plaintiff    in 

Debt; 
Judgment    Becord    on    Cognovit    in 
Debt. 
Judgments: 

Judgment  for  Plaintiff  in  Debt. 
Judgments  and  Decbees,  Enfobcement 
OF: 

Fieri  Facias  for  Plaintiff  in  Debt; 
Fieri  Facias  for  Besidue  in  Debt; 
Fieri  Facias,  Testatum  in  Debt; 
Fieri    Facias  for  Plaintiff  in  Debt 

Qui  Tam; 
Capias  Ad  Satisfaciendum  in  Debt; 
Capias  Ad  Satisfaciendum,  Testatum 

in  Debt; 
Capias  Ad  Satisfaciendum  for  Plain- 
tiff in  Debt,  Qui  Tam; 
Capias  Ad  Satisfaciendum   on  Scire 
Facias  on  Judgment  in  Debt; 
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Declaration  on  a  Final  Judgment; 
Declaration  on  a  Judgment  for  De- 
fendant; 
Declaration    on    a     Justice's     Judg- 
ment. 
Landlqbd  and  Tenant: 
Declaration  for  Bent  on  Demise,  and 

Use  and  Occupation. 
Payment: 

Plea  of  Payment  in  Debt. 
Penalties,  Forfeitubes  and  Fines  : 
Declaration  by  a  Common  Informer; 
Declaration  in  Qui  Tam  Action; 
Declaration  in  Debt  for  Violation  of 

Excise  Law; 
Declaration  for  Penalty    Given    by 

Statute. 
Pebformance  : 
Plea   of  Performance    In    Debt    on 

Bond; 
Plea   in    Excuse   of   Performance   in 

Debt  on  Bond,  Non-performance  of 

Condition  Precedent. 
Pleas: 

Belieta  in  Debt. 
Becognizances: 

Declaration     on     Becognizance    of 

Bail; 
Declaration    on   Bail   Bond    by    As- 

eignee  of  Sheriff. 
Soke  Facias: 
Scire  Facias  To  Bevive  Judgment  in 

Debt. 
Verdict: 
Postea    for    Plaintiff,    Plea    of    Non 

Est  Factum  in  Debt; 
Postea  for  Plaintiff,  Non  Est  Pactum 

in  Debt,  Breached  Assigned; 
Postea   for  Defendant,   Plea   of  Nil 

Debit; 
Postea  for  Defendant,  Plea  of  Nul 

Tiel  Becord  in  Debt. 

Declaration  in  Debt  on  Simple  Contract. 

In  the  king's  bench.     The 

day  of  ,  in   the  year  of  our 

Lord ,  to-wit,  A.  B.  (the  plain- 
tiff in  this  suit),  by  E.  F.,  his  attorney 
(or  in  Bis  own  proper  person),  com- 
plains of  C.  D.  (the  defendant  in  this 
Buit),  who  has  been  summoned  to  an- 
swer the  said  plaintiff  (or  who  has 
been  arrested  at  the  suit  of  the  said 
plaintiff),  in  an  action  of  debt.  And 
be  demands  of  the  said  defendant  the 

sum  of pounds,  which  he  owes 

to  and  unjustly  detains  from  the  said 
plaintiff:-  For  that  whereas  the  said 
defendant  heretofore,  to-wit,  on  the 
day  of  ,  in  the  year 


of  our  Lord 


-,  was  indebted  to 


the  said  plaintiff  in  the  sum  of 


pounds,  for  the  price  and  value  of 
goods  then  sold  and  delivered  by  the 
said  plaintiff  to  the  said  defendant, 
at  his  request,  to  be  paid  by  the  said 
defendant  to  the  said  plaintiff  on  re- 
quest; yet  the  said  defendant  (although 
often  requested)  hath  not  as  yet  paid 
the  sum  of  — —  pounds  above  de* 
manded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  so  to  do  hath  hith- 
erto wholly  refused,  and  still  refuses, 
to  the  damage  of  the  said  plaintiff  of 
*  pounds;    and     therefore     he  - 

brings  this  suit,  etc.    Steph.  PI.  35. 

DECEDENTS'  ESTATES. 

I.    Appointment  of  Administrator,  325 

A.  Application     for    Administration, 

325 

B.  Citation   on   Applicaiion   for  Ad- 

ministration, 326 

C.  Order   Appointing    Administrator, 

326 

n.     Tennination  of  Authority  (note), 
326 

m.    Discovery  of  Assets  (note),  326 

IV.  Inventory  and  Appraisement^  326 

A.  Inventory  hy  Executor,  326 

B.  Affidavit   To  Be  Annexed  to  In- 

ventory, 327 

C.  Oath  of  Appraisers,  327 

D.  Application  of  Widow  for  Allow- 

ance, 327 

V.  Olalm  Against  Estate^  327 

A.  Notice  To  Present  Claim,  327 

B.  Proof  of  Claim,  327 

C.  Proof   of   Claim   hy   Executor  of 

Creditor,  328 

D.  Petition    To    Compromise    Claim, 

328 

E.  Order  To  Compromise  Claim  Due 

Estate,  328 

F.  Notice  tf  Application  To  Compel 

Allowance,  328 

G.  Notice  of  Application  for  Allow- 

ance of  Claim  Disallowed,  329 
H.     Order  Allowing  Claim,  329 
I.     Petition  for  Order  To  Pay  Claims, 

329 
J.    Order  To  Pay  Claims  Against  Es- 
tate, 330 

VL     Sales  of  Property  TTlnder  Order 
of  Oonrt,  330 

A.    Notice  of  Hearing  on  Petition  To 
8eU  Personalty,  330 
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B.  Order  To  Sell  Personal  Property 

After  Notice,  330 

C.  Petition    for    Leave     To     Convey 

Seal  Estate,  331 

D.  Order  Granting  Leave  To  Convey 

Seal  Estate,  331 

E.  Decree  for  Sale  of  Beal  Estate, 

331 

F.  Beport  of  Sale  of  Land,  332 

G.  Order  Confirming  Eeport  of  Sale, 

332 

H.  Published  Notice  of  Application 
for  Conveyance  on  Decedent's 
Contract,  333 

Vn.     Proceedings    Where    Estate    Is 
IxuolveQty  333 

A.  Eeport  of  Insolvency,   333 

B.  Decree  of  Insolvency,   333 

vm.     ProceedlngB  Requiring   an  Ac- 
counting (note),  333 

DC     Accounting,  334 

A.  Petition  To  Eeopen  Account,  334 

B.  Order  for  New  Account,  334 

X,    Proceedings  for  Distribution  (note), 
335 

CTBOSS-BEFEBEKCES: 

Annuitibs: 
Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees   in   Trust. 

(Creditors'  Suits: 
Bill  by  Creditors  Against  Executors. 

Demurrer: 

Demurrer    for   "Want    of   Privity    to 

Bill  by  Unsatisfied  Legatee  Against 

Debtor  of  Testator. 
Dower,  Proceedings  To  Becoveb: 
Praecipe  for  Writ  of  Dower; 
Writ  of  Dower; 
Declaration  in  Dower; 
Plea    by    Defendant    by    Guardian, 

That   He   Was  Always  Beady   To 

Bender  Dower; 
Plea  Ne  Unques  Accouple; 
Plea  Ne  Unques  Se  Sic.  Que; 
Beplication   Where  Married  Without 

Jurisdiction; 
Beplication  That  They    Were    Law- 
fully Married   (in  England); 
Verdict  in  Dower; 
Judgment  After  Verdict  To  Becover 

Dower  and  Damages; 
Judgment  for  Demandant  for  Dower, 

No  Damages  Found; 
Writ  of  Habere  Facias  Seisinam  of 

Becovered  Dower; 
Declaration  in  Ejectment  for  Dower; 


Bill  for  Dower  Setting  Aside  Belease 
for  Fraud; 

Decree  for  Dower,  Master  To  As- 
sign; 

Decree  Assigning  Dower,  Commission- 
ers Appointed; 

Beport  of  Commissioners  on  Dower; 

Order  To  Confirm  Beport  of  Com- 
missioners on  Dower; 

Decree  Assigning  Dower  and  Order- 
ing Inquiry  as  to  Separate  Par- 
cels; 

Petition  for  Admeasurement  of 
Dower; 

Complaint  for  Admeasurement  of 
Dower; 

Notice  of  Petition  for  Admeasure- 
ment of  Dower; 

Order  for  Admeasurement  of  Dower. 

Order  in  Final  Judgment  Confirming 
Beport  of  Commissioners  Assigning 
Dower. 

Ejectment: 

Complaint  in  Ejectment  Setting 
Forth  Title  by  Descent. 

Guardian  and  Ward: 
Master's    Beport,    on    Petition    for 

General  Guardian; 
Order  Appointing  General  Guardian; 
Bond  of  General  Guardian. 

Inpants  : 

Order  Appointing  •  Guardian  of  Per- 
son and  Maintenance; 

Order   for  Increase   of   Maintenance 
of  Infant. 
Inheritance: 

Declaration  Against  Heir  on  Bond 
of  His  Ancestor; 

Declaration  Against  Heir  and  Devisee 
of  Obligor; 

Plea  of  Bien  Per  Descent  by  Heir; 

Beplication  to  Plea  of  Bien  Per 
Descent)  That  Defendant  Had  As- 
sets at  Time  of  Commencement  of 
Suit; 

Declaration  to  Plea  of  Bien  Per 
Descent  That  Defendant  Had  As- 
sets Before  Commencement  of  Suit; 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint  by  Creditor  of  Deceased 
Against  Next  of  Kin; 

Complaint  Against  Heir  or  Devisee 
Wliere  He  Has  Conveyed  Land; 

Answer  by  Heir  or  Devisee,  Nothing 
by  Descent  or  Devise; 

Bill  by  Next  of  Kin  for  Share  (a), 

(b); 
Decree  in  Favor  of  Heirs^  Declaring 
Void  Deed  Obtained  of  Their  An- 
cestor by  Imposition. 
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JUDOMENTS  AND  DEGREES,  ENFORCEMENT 
OF: 

Execution  Against  Heirs  and  lerre 
Tenants; 

Fieri  Facias  for  Executor  or  Admin- 
istrator on  Judgment  for  Testator 
or  Intestate; 

Fieri  Facias  Against  Executor  or 
Administrator  on  Judgment  Against 
Testator  or  Intestate; 

Fieri  Facias  Against  Executor  for 
Damages  De  Bonis  Testatoris. 

Probate  of  Wills: 
Petition  To  Revoke  Probate; 
Order  Admitting  Foreign  Will; 
Certificate   of   Probate    of    Foreign 

WiU; 
Objection   to    Probate,    Nuncupative 

Will; 

Beceivers: 

Order  That  Beceiver  and  Manager  of 
Testator's  Business  Be  Appointed. 
Scire  Facias: 

Bevival   of  Judgment  Against  Terre 
Tenants. 
Trusts  and  Trustees: 

Bill  for  Payment  of  Legacies  and 
Execution   of  Trust; 

Bill  for  Payment  of  Legacy  and  Ac- 
counting. 
Wills: 

Bill  by  Husband  of  Legatee  Against 
Executor; 

Complaint  Against  Devisee  by  Cred- 
itor of  Deceased; 

Complaint  by  Creditor  of  Deceased 
Against  Legatee; 

Plea   by   Devisee,  Bien  Per  Devise; 

Decree  Establishing  Will  Where 
Proved; 

Decree  Establishing  Will  Where  Ad- 
mitted ; 

Decree,  Will  Established,  Except  as 
to  Legacies  Partly  Failing; 

Decree  Declaring  Construction  of 
WilL 

Decree,  Devise  Declared  Good; 

Decree,  Declaration  That  Beal  Es- 
tate Is  Charged  With  Debts; 

Decree,  Forfeiture  Declared  Under 
Terms  of  Will; 

Decree  That  a  Devise  on  a  Double 
Contingency  Failed; 

Decree,  Directions  for  Inquiries  as  to 
Charities  and  Their  Treasurers; 

Decree  Declaring  Void  Testamentary 
Papers,  Not  Being  Executed  Ac- 
cording to  Law  of  Testator's  Dom- 
icil; 

Decree,  Gifts  by  Deed  and  Will  in 
Charity  Declared  Void; 


Order  for  Inquiry  if  Executors  Have 
Becovered  Moneys; 

Inquiry  as  to  Employment  of  Bal- 
ances; 

Decree,  Direction  for  Inquiry  as  to 
Exercise  of  Power  To  Appoint; 

Decree,  Directions  to  Executor  To 
Pay  Money  Out  of  General  Assets, 
Costs; 

Decree,  Defect  of  Execution  of  Ap- 
pointment by  Will  Supplied. 

Note. — ^The  jurisdiction  now  general- 
ly exercised  by  probate  courts,  various- 
ly known  as  probate  courts,  county 
courts,  surrogate  courts,  orphans' 
courts,  etc.,  was  exercised  during  the 
common  law  period  by  the  ecclesiastical 
courts,  except  such  limited  equity  jur- 
isdiction as  has  been  conferred  by 
statutes  on:  probate  courts,  exercised  in 
most  cases  concurrently  with  courts 
having  general  equity  jurisdiction. 
Some  proceedings  unknown  to  either 
ecclesiastical  or  equity  jurisdiction  in 
connection  with  the  administration  of 
estates  have  been  created  by  statute. 

The  forms  used  in  the  various  pro- 
bate courts  while  derived  in  most  in- 
stances from  similar  forms  in  the  ec- 
clesiastical courts  and  equity  courts  are 
of  euch  varied  character,  and  so  mod- 
ified by  local  statutes,  that  it  is  im- 
practicable to  attempt  to  set  them  out 
in  a  general  form  book,  aside  from 
the  fact  that  they  are  fully  provided 
in  books  of  local  practice  on  probate 
law. 

The  forms  provided  below  are  hero 
presented  as  having  passed  the  adjudi- 
cation of  the  court  and  should  be  con- 
sidered as  supplemental  to  the  local 
forms,  and  not  in  any  sense  as  a  sub- 
stitute therefor. 

Before  any  of  the  forms  are  used 
they  should  be  carefully  tested  by  com- 
parison with  the  requirements  of  local 
statutes. 

In  notes  below  is  stated,  in  general, 
the  derivation  of  forms  in  probate 
procedure. 

L    Appotntment  of  Adminltftrator. 

A:    Application  for  Administration, 
State  of  Arkansas,  Pulaski  county.  In 
the   Matter  of  John  Desmond's  Es- 
tate. 

Standish  Acres  says,  that,  to  the  best 
of  his  knowledge  and  belief,  the  value 
of  the  estate  of  the  said  John  Des- 
mond, who  died  in  said  county,  of 
which  he  was  a  resident,  on  or  about 
the  third  day  of  May,  1894,  1b  ■ 
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dollars;  that  the  heirs  of  said  John 
Desmond,  deceased,  are  George  Des- 
mond, who  resides  in  the  county  of 
Washington,  in  the  state  of  Arkansas; 
Caroline  Desmond,  who  resides  in  the 
county  of  Bourbon,  in  the  state  of  Ken- 
tucky; and  Ann  Brown,  formerly  Ann 
Desmond,  who  resides  in  the  county  of 
Callaway,  in  the  state  of  Missouri;  that 
said  John  Desmond  died  ^without  a 
will;  that  he  will  make  a  x>erfect  in- 
ventory of  and  faithfully  administer  all 
and  singular  the  goods  and  chattels, 
rights  and  credits,  of  the  said  de- 
ceased, and  pay  his  debts,  as  far  as 
the  assets  which  may  come  to  his 
hands  will  extend  and  the  law  direct; 
and  that  he  will  account  for  and  pay 
over,  according  to  law,  all  assets  which 
shall  come  to  his  hands  or  possession. 

Standish  Acres. 

Subscribed  and  sworn  to  before  me 
this  twentieth  day  of  May,  1894. 

Henry  Keeling,  clerk. 

Sand,  ft  H.  Dig.  (Ark.  1894),  p.  1653, 
No.  135. 

Note, — ^The  application  or  petition  for 
administration,  the  order  for  notice 
thereof,  the  order  appointing  an  ad- 
ministrator, the  bond  of  the  adminis- 
trator, letters  of  administration,  and 
letters  of  administration  with  will  an- 
nexed were  used  in  the  ecclesiastical 
courts. 

B.  Citation  on  Application  for  Ad- 

ministration, 

In  the  matter  of  Joseph  Newton's  es- 
tate. 

John  Tippett  is  notified,  on  the  ap- 
plication of  Wm.  Barlow,  a  person  in- 
terested in  the  estate  aforesaid,  to 
iake  letters  of  administration  on  said 
estate  within  ten  days  after  the  serv- 
ice of  this  citation,  or,  on  neglect  so 
to  do,  his  right  to  administration  upon 
said  estate  will  be  considered  a  re- 
nunciation thereof. 

Witness  my  hand  and  seal  of  office 
this  third  day  of  May,  1894. 

Joseph  Snow,  clerk. 
Sand,  ft  H.  Dig.  (Ark.  1894),  p.  1654, 
No.  139. 

C.  Order   Appointing  Administrator. 

'^ Athens,  Limestone  county,  Ala.,  pro- 
bate court,  July  29,  1857.*    Alexander 
T.  Jones,  adm'r.  appointed. 
Came  W<.  S.  Donnell,  and  made  ap- 
plication to  this  court  to  grant  unto 
him   letters   of   administration   on    the 
estate  of  Alexander  P.  Jones,  deceased. 


And  it  appearing  to  the  satisfaction  of 
the  court  that  the  next  of  kin  of  said 
deceased  have  had  notice  of  this  ap- 
plication, thereupon  the  said  James  W. 
8.  Donnell  entered  into  and  acknowl- 
edged his  bond,  that  John.  H.  Jones 
and  John  T.  Tanner  as  his  sureties, 
in  the  x>enal  sum  of  eighty  thousand 
dollars,  conditioned  as  required  by  law 
in  the  case  of  executors  and  admin- 
istrators. It  is  ordered  by  the  court, 
that  the  said  bond  of  the  said  James 
W.  S.  Donnell,  with  the  sureties  there- 
to, be  and  the  same  is  hereby  ap- 
proved of  by  the  court.  It  is  further 
ordered,  that  letters  of  administration 
issue  to  the  said  James  W.  S.  Donnelly 
as  the  administrator  of  the '  estate  of 
the  said  Alexander  T.  Jones,  deceased. ' ' 
Tanner  v.  Mills,  50  Ala.  356. 

n.    Termination  of  Anthoiity. 

Note, — Proceedings  for  removal  of 
the  administrator  are  generaUv  pro- 
vided by  statute. 

nL    Discovery  of  Assets. 

Note, — Summary  proceedings  for  the 
citation  and  examination  of  parties 
supposed  to  have  concealed  assets  of 
the  estate  are  also  provided  by  stat- 
ute. 

IV.    Inyentory  and  Appraisements 

A.    Inventory   hy  Executor   and  Ad- 

ministrator. 
Inventory  of  the  estate  of  John  Des- 
mond, deceased: 
Cash  on  hand  at  death  of  de- 
cedent     $100  00 

A  note  of  J.  D.,  dated  January 
1,  18— — ,  bearing  interest  at 
ten  per  centum  per  a^num..  100  00 

Interest  due  thereon    10  00 

Account  against  T.  D.  for  corn 

sold  and  delivered   17  50 

One  horse   100  00 

One  silver  watch    20  00 

Forty  acres  of  land  in  Pulaski 
county  (sw  nw,  T  1  N,  R  12 

W)     500  00 

A  mortgage  deed  to  lot  1,  block 
49,  Little  Bock,  by  £.  F.,  to 

secure  payment  of   250  00 

Interest  due  on  above  debt,  rate 
ten  per  centum  per  annum . .     50  00 
Standish  Acres,  administrator,  etc 
Sand.  &  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  130. 

Note. — The  inventory  and  appraise^ 
ment  of  the  assets  of  the  estate  were 
known  to  the  ecclesiastical  courts. 
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B.    Aj/idavit  To  Be  Annexed  to  In- 
ventory. 

State  of  ArkAnaas,  County  of  PnlaskL 

Standish  Acres,  administrator  of  the 
estate  of  John  Desmond,  deceased,  says 
that  the  foregoing  is  a  full  inventory 
and  description  of  all  the  moneys, 
goods,  chattels,  books,  papers  and  en- 
dances  of  debt  of  the  estate  of  said 
deceased,  and  of  all  debts  due  or  be- 
coming due  thereto,  as  far  as  he  has 
been  able  to  ascertain  them,  except  the 
property  reserved  as  the  absolute 
property  of  the  widow;  and  that  he 
was  not  indebted  or  bound  in  any 
contract  to  the  deceased  at  the  time  of 
his  death,  except  as  stated  in  the  in- 
ventory. 

Standish  Acres,  administrator,  etc. 

Subscribed  and  sworn  to  before  me 
this  third  day  of  May,  1894. 

Henry  Keeling,  clerk. 

Sand,  ft  H.  Dig.  (Ark.  18943,  p.  1652, 
No.   131. 

C    Oath  of  Appraisers. 

State  of  Arkansas,  County  of  Pulaski. 

John  Dean,  John  Doe  and  Bichard 
Hoe,  being  appointed  to  appraise  the 
personal  estate  of  John  Desmond,  de- 
ceased, before  entering  on  their  duties, 
severally  make  oath  and  say  that  they 
are  householders  of  said  county;  that 
they  are  not  interested  in  said  estate, 
nor  of  kin  to  any  person  interested 
therein  as  heir  or  legatee;  and  that 
they  will,  to  the  best  of  their  ability, 
view  and  appraise  the  personal  prop- 
erty to  them  produced. 

(Signatures   of  appraisers.) 

Sand,  ft  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  132. 

D.    Notice  of  Apptieatian  of  Widow 
for  Allowance, 

* 'State   of   Georgia,   Quitman   County. 

To  all  whom  it  may  concern: 

''Mrs.  Nannie  J.  Johnson,  widow  of 
Neri  Johnson,  late  of  said  county,  de- 
ceased, having  in  due  form  made  ap- 
plication to  me  for  twelve  months'  sup- 
port out  of  the  estate  of  said  Neri 
Johnson,  for  herself  and  minor  chil- 
dren, I  will  pass  upon  the  same  the 
first  Monday  in  March  next. 

' '  Given  under  my  hand  and  official 
signature,  this  27th  January,  1887. 

M.  L.  Albritton,  ordinary." 

Parka  t?.  Johnson,  79  Ga.  567,  5  S.  E. 
243. 


V.    Claim  Against  Estatd. 

A.  Notice  To  Present  Claims  Against 

Estate  of  Deceased  Person. 
Letters  of  administration  on  the  es- 
tate of  John  Desmond,  deceased,  were 
granted  to  the  undersigned,  dated  the 
twentieth  day  of  January,  1894,  by  the 
probate  court  of  Pulaski  county. 

All  persons  having  claims  against 
said  estate  are  required  to  exhibit 
them,  properly  authenticated  for  al- 
lowance, to  the  administrator,  within 
one  year  after  the  date  of  said  let- 
ter, or  they  may  be  precluded  from 
any  benefit  in  said  estate;  and  if  such 
claims  be  not  exhibited  within  two 
years  from  the  date  of  said  letters,  they 
shall  be  forever  barred  and  precluded 
from  any  benefit  from  said  estate. 

Standish  Acres, 
Administrator  of  estate  of  John  Des- 
mond, deceased. 

Little  Bock,  Pulaski  county,  Feb- 
ruary  1,   1894. 

Sand,  ft  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  134. 

Note, — Orders  for  notice  to  creditor, 
notice  to  creditors,  the  presentation  of 
claims,  the  order  allowing  claims,  and 
the  proceedings  by  reference  on  claims 
are  derived  from  equity  proceedings, 
and  pertain  to  functions  exercised  by 
courts   of  equity. 

B.  Proof  of  Claim  Against  Deceased 

Person  (a). 

"Exhibit  *A.» 
"State  of  "Washington,  County  of  Spo- 
kane, ss.  In  the  Superior  Court, 
Probate  Department.  In  the  matter 
of  the  estate  of  H.  T.  Fairlamb,  de- 
ceased. 
"State  of  Pennsylvania,  County  of 
Chester,  ss. 

"D.  M.  McFarland,  trustee,  being 
first  duly  sworn,  on  oath  deposee  and 
says: 

"That  he  is  the  claimant  herein; 
that  there  is  justly  due  him  from  the 
estate  of  H.  T.  Fairlamb,  deceased,  the  ' 
sum  of  ^ve  thousand  five  hundred  and 
eighty-seven  and  50-100  dollars 
($5587.50);  that  no  payments  have 
been  made  thereon,  and  that  there  are 
no  offsets  to  the  same  to  his  knowl- 
edge; that  the  aforesaid  indebtedness 
is  evidenced  by  a  certain  promissory 
note,  a  true  copy  of  which  is  hereto 
attachM  and  made  a  part  of  this  af- 
fidavit. 
"(Signed.)       D.  M.  McFarland, 

Trustee. 
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''Subscribed  and  sworn  to  before 
me  this  7th  day  of  July,  1896. 

**  Benjamin  W.  Harvey, 
"Notary  Public  in  and  for  the  State 

of  Pennsylvania,   residing    at    West 

Chester. 

''Commission  expires  Aug.  1,  1899." 
(Set  out  copy  of  note.) 

McFarland  iX  Fairlamb,  18  Wash. 
601,  607,  52  Pac.  239. 

Note. — ^In  some  jurisdictions  the  stat- 
ute requires  the  affidavit  to  state  spe- 
cifically that  no  payments  have  been 
made  on  the  claim,  and  that  there  are 
no  offsets  thereto  except  such  as  are 
stated. 

Froof  of  Claim  Against  Deceased  "Per- 
son (&). 
"State  of  Alabama,  Montgomery  coun- 
ty. 

Before  me,  David  Campbell,  judge 
of  probate  court  of  said  county,  Joseph 
Shackleford,  who,  being  duly  sworn 
says,  "that  he  is  the  owner  and  hold- 
er of  an  original  bill  of  exchange 
drawn  by  J.  A.  Bozeman,  the  deceased, 
on  and  accepted  by  D.  H.  Lewis  and 
J.  W.  Payne,  and  endorsed  by  the 
said  J.  A.  Bozeman  and  John  ^.  Stacey, 
of  which  bill  of  exchange  the  above 
copied  bill  is  a  true  and  correct  copy, 
with  the  endorsements  thereon,  and 
that  said  bill  of  exchange  is  a  cor- 
rect claim  against  the  estate  of  the 
said  J.  A.  Bozeman,  and  is  due  and 
unpaid.  Subscribed  and  sworn  to," 
etc.    Flinn  r.  Shackleford,  42  Ala.  202. 

C.     "Proof  of  Claim   hy  Executor  of 
Creditor  Against  Deceased  Per- 
son, 
"State   of   California,   County   of  Co- 
lusa, SB. 

"Sebia  Davis,  being  first  duly  sworn, 
deposes  and  says  that  she  is  the  execu- 
trix of  the  estate  of  Howell  Davis,  de- 
ceased, whose  foregoing  claim  is  here- 
with presented  to  the  administrator  of 
the  estate  of  B.  S.  Browning,  deceased; 
and  Sebia  Davis,  being  duly  sworn, 
fiays  that  the  amount  thereof,  to- wit, 
the  sum  of  fifteen  hundred  and  four  and 
forty-seven  one  hundredths  dollars,  is 
justly  due  to  the  said  Sebia  Davis,  as 
executrix  of  the  estate  of  Howell 
Davis,  deceased;  that  no  payments 
have  been  made  thereon  which  are 
not  credited,  and  that  there  are  no 
offsets  to  the  same,  to  the  knowledge 
of  said  affiant;  that  the  reason  said 
affiant  makes  this  affidavit  is  that  said 
Howell    Davis    is     dead,     and     she    is 


executrix  of  said    estate    of    Howell 
Davis,  deceased. 

Sebia  Davis. 
"Subscribed  and  sworn  to  before  me 
this  twenty-fifth  day   of  June,  A.   D. 
1888. 

"S.  M.  Bishop,  county  clerk. 
"By  S.  8.   Bussell,  depy." 
Davis  r.  Browning,  91  CaL  603,  27 
Pac.  937. 

D.  Petitifm    To    Compromise    Claim 

Due  Estate, 
"To  H.   K.   Baker,  Judge  of  probate 

for  Kennebec  county: 

"We  have  a  suit  against  Wm.  H. 
Healy,  on  a  note  given  by  him  to  Nl 
Oilman  &  Son,  for  $1,945.38,  dated  Nov. 
1,  1855,  and  also  a  note  given  by  said 
Healy  to  N.  Gilman,  deceased  for  $900, 
dated  August  17,  1855,  and  said  Healy 
defends  said  suit  and  claims  to  have 
a  defense  to  said  notes,  but,  for  the 
purpose  ,of  a  settlement  and  by  way 
of  compromise,  said  Healy  offers  to  pay 
the  balance  on  said  notes,  deducting 
from  the  note  in  favor  of  K.  Gilman  ft 
Son,  as  of  its  date,  the  sum  of  $500, 
claimed  as  paid  by  him,  and  from  the 
note  to  N.  Gilman,  $318,  claimed  as 
a  payment  by  him,  computing  the  in- 
terest on  the  balance  annually,  and 
said  Healy  to  pay  one-third  of  the  costs 
of  suit.  And  we  ask  the  authority  of 
the  court  to  compromise  said  suit  as 
above. 
"Joseph  Baker,  Atty.  for  Etxrs.  of  N. 

Gilman 's    estate. '  * 

Gilman  v.  Healy,  55  Me.  120. 

E.  Order  To  Compromise  Claim  Due 

Estate, 

"Augusta, 13,  1867.'' 

"Kennebec  county.  In  Probate 
court,  held  at  Augusta,  on  the  second 
Monday  of  May,  1867. 
"On  the  foregoing  petition, 
"Ordered,  that  the  said  exeentors 
have  authority  to  compromise  the 
claims  of  said  estate  against  William 
H.  Healy,  as  requested  therein. 

H.  K.  Baker,  Judge." 
Gilman  i?.  Healy,  55  Me.  120. 

F.  Notice  of  Application  To  Compel 

Allowance  of  Claim. 
"To  Thomas  Madden,  administrator  of 
the   estate  of  James    Madden,    de- 
ceased. 

Sir:  Yon  will  please  take  notiee, 
that  on  the  first  day  of  the  next  term 
of  the  Probate  Court,  in  and  for  the 
county  of  Pope,  in  the  State  or  Arkan- 
sas,  at  a  court   to  be   holden  at  the 
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court  honse,  in  said  eounty  and  state, 
on  the  first  Tuesday  after  the  4th 
Monday  of  October,  next,  we  will  pre- 
sent to  said  court,  our  claim  against 
said  estate  of  James  Madden^  deceased, 
for  allowance;  which  claim  is  founded 
on  a  certain  promissory  note,  in  the 
words  and  figures  following,  to-'^it: 
(here  follow  copies  of  the  note,  and 
of  the  endorsements:)  ''which  claim 
has  been  presented  to  you,  the  original 
note  exhibited,  and  a  copy  delivered 
to  you,  and  which  you  have  refused 
to  allow  and  class.  This  ISth  day  of 
August,  A.  D.  1845. 

Henry  L.  Biseoe, 
'  George  Hill, 
John  Drennen, 
Sanford  C.  Faulkner, 
Burviving    residuary    trustees    of    the 
Beal   Estate   Bank   of   the  state    of 
Arkansas. 

By  A.  Pike,  attorney/' 
Biscoe  V,  Madden,  17  Ark.  533. 

G.    Notice  of  Applicaiian  for  AUovh 
ance  of  Claim    JHsallowed    h^ 
Bepresentative  of  Deceased. 
To   Theodore   Eaton,   administrator   of 

the    estate    of    Joseph    Newton,    de- 
ceased : 

You  will  take  notice  that  I  shall 
present  for  allowance,  at  the  next  term 
of  the  probate  court  of coun- 
ty, to   be    holden   at  the   court   house 

in  said  county,  on  the day  of 

next,   and   on   the   first    day 

thereof,  or  as  soon  thereafter  as  I  can 
be  heard,  a  demand  against  said  estate, 
founded  on  an  (account,  note  or  other 
writing,  as  the  case  may  be),  of  which 
the  following  is  a  copy  (here  copy). 
(If  the  claimant  hold  the  demand  as 
an  assignee,  insert  as  follows).  And 
on  which  demand  is  an  assignment,  of 
which  the  following  is  a  copy,  to- wit: 
(Here  copy  assignment.) 

Henry  Famr. 

This  third  day  of  May,  1894. 
(Indorsed.) 

Executed  this  notice  by  delivering  a 
copy  of  the  same  to  Theodore  Eaton 
on  the  fifth  day  of  May,  1894. 

Anthony  Kennedy, 
Sheriff  of county,  Arkansas. 

Sand.  &  H.  Dig.  (Ark.  1894),  p.  Ifi55, 
No.  142. 

H.    Order    AUowing    Claim    Against 
Deceased  (a). 
''Estate  of  Robert  B.  Engles,  deceased. 

"Now  on  this  day  comes  James  A. 
Carter  as  administrator  of  said  estate. 


etc.,  and  also  come  the  widow  and 
heirs  at  law  of  said  deceased,  by  at- 
torney, and  the  claim  of  Henry  C. 
Smith,  for  $259.93  upon  two  certain 
promissory  notes  duly  presented  and 
allowed  by  the  administrator,  on  the 
twelfth  of  August,  1875,  was  presented 
to  the  court,  and  after  argument  of 
counsel,  the  premises  being  seen  and 
by  the  court  fully  understood:  it  is 
ordered  and  adjudged  by  the  court  that 
the  said  claim  of  Henry  O.  Smith  be 
and  the  same  is  hereby  allowed  and 
classed  in  the  fourth  class  of  claims 
against  said  estate,  and  that  said  claim 
bear  interest  at  the  rate  of  10  per 
cent,  per  annum  from  this  date  until 
paid;  to  which  order  of  the  court  in 
allowing  and  classifying  said  claim  the 
widow  and  heirs  of  said  deceased,  by 
attorney,  at  the  time  excepted,  and 
asked  and  obtained  leave  to  file  their 
bill  of  exceptions  at  any  time  during 
the  present  term  of  the  court."  Car- 
ter V.  Engles,  35  Ark.  205. 

Order  Allowing  Claim  Against  Deceased 

"M.  A.  Ward  and  Lawson  H.  Ward, 
to  use  of  Henry  G.  Smith,  v,  E^state 
of  Robert  B.  Engles,  deceased.  Tran- 
script of  judgment. 
"Now  on  this  day  was  presented  to 
the  court  the  plaintiff's  demand  against 
said   estate,   it   being   a   transcript   of 
a   judgment    against   said   deceased   in 
his    lifetime,    before    Henry    Neill,     a 
justice  of  the  peace,  on  the  eighth  day 
of   December,   1866,   principal   and   in- 
terest to  this  date  amounting  to  $49.20, 
and  having  been  examined  and  allowed 
by  the  administrator,  on  the  eleventh 
day  of  August,  1877,  the  same  is  now, 
by   the   court,   examined,   allowed    and 
classed    in   the    fifth    class    of    claims 
against  said  estate."  Carter  v,  Engles, 
35  Ark.  205. 

I.    Petition  for  Order  To  Pay  Claims 
Against  Estate. 

The  probate  court  for  the  county  of 
Wayne.  In  the  matter  of  the  estate 
of  Joseph  Campau,  deceased.  To 
the  Hon.  Albert  H.  Wilkinson,  judge 
of  probate  of  the  said  court: 
The  petition  of  Halmer  H.  Emmons 
respectfully  shows  unto  your  honor,  as 
follows,   to- wit: 

Your  petitioner  is  a  creditor  of  said 
estate;  that  his  claim  against  the  said 
estate  as  such  creditor  was  duly  proved 
and  allowed  on  the  15th  day  of  Janu- 
aryi  A.  D.  1866,  at  the  sum  of  three 
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thousand  one  hundred  and  ^ve  and  94- 
100  dollars,  aa  in  and  by  the  reeorda 
and  files  more  fully  appears. 
Your  petitioner   has  frequently    ap- 


eourt  by  the  reeorda  and  files  la  the 
matter  of  the  said  estate  that  suffi- 
cient assets  eameto  the  hands  of  the 
said  Denis  J.  Campau,  as  administrator 


plied  to  the  administrators  of  said  es-   jointly  with  Theodore  J.  Campau,  then 


tate  to  pay  the  said  claim,  but  they 
have  hitherto  neglected  and  refused  to 
pay  said  claim,  and  the  same  still  re- 
mains unpaid. 

Upon  examination  of  the  record  and 
files  it  appears  that  no  order  as  re- 
quired by  §4457  of  the  Compiled  Laws 
of  1871  of  the  payment  of  debts 
proved  against  said  estate  has  ever 
been  made,  and  your  petitioner  there- 
fore prays  your  honor  to  make  such 
order,  to  the  end  that  your  petitioner 
may  enforce  payment  of  his  said  claim. 

Halmer  H.  Emmons. 
By  Ashley  Pond,   his  attorney. 

Filed  January  16,  1873. 

In  re  Palms,  44  Mich.  637. 

J.    Order    To    Pay    Claims    Against 
Estate, 

''At  a  aession  of  the  probate  court 
for  the  county  of  Wayne,  holden  at  the 
probate  office  in  the  city  of  Detroit, 
on  Tuesday,  the  twenty-eighth  day  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
three. 

"Present,  Hon.  Albert  H.  Wilkin- 
son, Judge  of  Probate. 

"In  the  matter  of  the  estate  of 
Joseph  Campau,  deceased. 

"This  being  the  adjourned  day  aa- 
aigned  by  the  court  for  hearing  the 
petition  of  Halmer  H.  Emmons,  a  cred- 
itor of  the  said  estate,  whose  claim  has 
been  duly  proved  and  allowed,  pray- 
ing that  an  order  may  be  entered  in 
this  court  requiring  the  administrator 
of  said  estate  to  pay  the  debts  proved 
and  allowed  against  the  same;  and  it 
appearing  to  the  satisfaction  of  the 
court  by  proof  on  file  that  a  certified 
copy  of  said  petition  and  of  the  or- 
der assigning  the  twenty-first  instant 
for  the  hearing  by  the  court  of  said 

Setition  has  been  duly  served  on  Denis 
.  Campau,  now  sole  administrator  of 
said  estate,  as  was  in  said  order  by 
the  court  directed,  and  the  hearing  of 
said  petition  having  been  continued  by 
consent  until  this  day,  and  the  court 
having  now  heard  Ashley  Pond  of 
counsel  for  said  petitioner,  and  James 
D.  Weir  of  counsel  for  said  Denis  J. 
Campau,  administrator  as  aforesaid,  and 
due  consideration  having  been  had  in 


one  of  his  co-administrators  to  pay  the 
debts  proved  and  allowed  against  the 
said  estate  in  full,  and  the  time  limited 
in  the  statute  for  payment  of  said 
debts  having  elapsed,  it  is  ordered  and 
decreed  that  the  said  Denis  J.  Campau, 
administrator  of  said  estate  aioreaaid, 
pay  the  debts  proved  and  allowed 
against  the  said  estate  within  aixty 
days  from  the  date  hereof. 
"Albert  H.  Wilkinson,  Judge  of  Pro- 
bate." 
In  re  Palms,  44  Mich.  637. 

VI.     Sales  of  Prpperty  tTnder  Onler 
of  Oourtw 

A.  Notice  of  Hearing  on  Petition  To 

Sell  Personalty  of  Deceased, 
"Notice  is  hereby  given,  that  H.  W. 
Halleck,  P.  W.  Van  Winkle,  and  Archi- 
bald C.  Peachy,  having  filed  in  this 
court  their  report  and  account,  as 
executors,  with  a  petition  for  an  or- 
der of  sale  of  personal  property  of 
the  estate  of  Joseph  L.  Folsom,  de- 
ceased, the  hearing  of  th^  same  has 
been  fixed  by  said  court,  for  Monday, 
the  twenty-first  day  of  March,  1859, 
at  eleven  o'clock  in  the  forenoon  of 
said  day,  of  the  March  Term  of  1859, 
at  the  court  room  thereof,  in  the  City 
Hall  in  the  City  and  County  of  San 
Francisco;  and  all  persons  interested 
in  said  estate  are  notified  then  and 
there,  to  appear  and  show  cause,  if  any 
they  have,  why  said  petition  should 
not  be  granted."  Halleck  v.  Moss,  22 
Cal.  266. 

B.  Order  To  Sell  Personal  Property 

After  Notice, 
"Application  having  been  made  to 
the  Court  by  the  executors  of  the  es- 
tate of  J.  L.  Folsom,  deceased,  for  an 
order  of  sale  of  certain  personal  prop- 
erty of  the  estate  hereinafter  men- 
tioned by  the  petition,  in  writing,  of 
said  executors,  filed  herein  on  the  aev- 
enth  day  of  March,  1859,  setting  forth 
the  facts  showing  such  sale  to  be 
necessary;  which  application  was,  by 
the  order  of  this  Court,  on  that  day 
made  and  filed,  set  for  hearing  upon 
the  twenty-first  day  of  March  last, 
t^on  which  day  the  said  executors 
appeared  by  their  counsel,  Gregory 
Yale,  Esq.,  and  certain  of  the  creditors 
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resented  by  their  connael,  Eugene  Gas- 
Berly*,  Esq.;  and  due  proof  having  been 
there  made,  to  the  satisfaction  of  the 
Court  and  filed  herein,  that  notice  of 
said  application  had  been  given  ac- 
cording to  law,  the  hearing  of  the  said 
application  was  regularly  continued 
from  that  time  to  this  day  by  orders 
of  this  Court  duly  entered  of  record. 
And  now  on  this  twenty-fifth  day  of 
April,  1859,  at  eleven  o'clock  A.  M., 
to  which  time  said  application  was 
duly  adjourned  by  the  last  of  con- 
tinuancesy  aforesaid,  the  said  parties 
appearing  by  their  counsel,  aforesaid, 
and  no  objections  or  exceptions  having 
been  filed,  and  no  opposition  having 
been  made,  and  the  Court,  from  an 
examination  of  the  said  matter,  being 
satisfied  that  a  sale  of  said  property  is 
necessary,  and  that  the  articles  are 
perishable  property  and  liable  to  as- 
sessment and  taxation,  it  is  hereby  or- 
dered, that  the  said  executors  be  au- 
thorized to  sell  at  public  auction  to 
the  highest  bidder,  for  cash,  the  per- 
sonal property  of  the  estate  undisposed 
of,  comprised  under  the  heads  of  *IA- 
brary,'  *  Pictures,'  'Table  and  Bed 
Linen,'  and  'Stocks,'  as  set  forth  in 
their  petition  fil«d  in  this  Court  No- 
vember 12th,  1855."  Halleck  v.  Moss, 
22  Cal.  266. 

0,    Petition    for   Leave     To    Convey 
Beal  Estate  of  Deceased. 

''To  the  Hon.  Judge  of  Probate  for  the 

County  of  Carroll: 

"  Bespectf ully  represents  Sanborn  B. 
Carter,  administrator  of  the  estate  of 
William  N.  Boberts,  late  of  Tufton- 
borough,  in  said  county,  deceased,  that 
the  said  William  N.  Boberts,  in  his 
lifetime,  to- wit,  on  the  twenty-fifth 
day  of  June,  A.  D.  1868,  did  contract 
and  engage,  in  writing,  to  convey  to 
one  Adam  Boberts,  of  said  Tufton- 
borough,  upon  the  performance  of  cer- 
tain conditions  on  the  part  of  said 
Adam  Boberts  therein  stated,  certain 
real  estate  situated  in  said  Tufton- 
borough,  bounded  and  described  as  fol- 
lows: Commencing  at  corner  of  land 
of  Levi  Brown,  on  south  side  of  the 
highway  leading  from  Tuftonborough 
to  Water  Village,  and  running  wester- 
ly on  said  highway  twenty-four  rods, 
thence  south,  turning  right  angles,  and 
running  far  enough  into  the  land  of 
said  William  N.  Boberts  to  contain  one 
acre; — ^that  the  said  William  N.  Bob- 
erts was  prevented  from  making  said 


conveyance  by  death,  and  that  the  said 
Adam  Boberts  stands  ready  to  perform 
the  conditions  of  said  contract  on  his 
part.  Wherefore  your  petitioner  prays 
that  he  may  be  licensed  to  make  and 
execute  a  conveyance  of  said  real  es- 
tate, agreeably  to  the  statute  in  such 
case  provided. 

"Dated  at  Ossipee,  the  1st  day  of 
January,  A*.  D.  1869. 


9f 


Carter  v.  Jackson,  56  N.  H.  364. 

Note. — ^Equity  also  exercises  juris- 
diction  to  compel  the  satisfaction  of 
debts  out  of  real  property. 

D.    Order  Granting  Leave  To  Cohvey 
Beal  Estate  of  Deceased. 
"State  of  New  Hampshire,  Carroll,  ss. 

"(L.  S.)  The  judge  of  probate  for 
said  county,  to  whom  it  may  concern: 
Whereas,  on  examination,  it  appears 
that  William  N.  Boberts,  late  of  Tuft- 
onborough, in  said  county,  deceased, 
did  in  Us  lifetime  contract  by  writing 
to  convey  to  one  Adam  Boberts  certain 
real  estate,  situated  in  Tuftonborough, 
bounded  (description  same  as  in  above 
petition),  upon  certain  conditions  on 
the  part  oi  the  said  Adam  Boberts 
which  he  has  performed,  or  stands 
ready  to  perform,  and  that  the  said 
William  N.  Boberts  was  prevented 
from  making  said  conveyance  by 
death;  therefore  license  is  hereby 
granted  to  Sanborn  B.  Carter,  admin- 
istrator of  the  estate  of  the  said  Wil- 
liam   N.    Boberts,    deceased,    to    make 

and  execute   to   the   said   a 

good  and  valid  conveyance  of  all  the 
right,  title,  and  interest  that  the  said 
deceased  had,  at  the  time  of  his  death, 
in  and  unto  said  real  estate. 

"In  testimony  whereof  I  have  here- 
unto set  my  hand  and  the  seal  of  said 

court  of  probate,  at  ,  in  said 

county,  this  second  day  of  March,  A.  D. 

1869. 

"Larkin  B.  Mason,  judge  of* probate." 

Carter  v.  Jackson,  56  N.  H.  364. 

E.    Decree  for  Sale  of  Beal  Estate. 

"Jonathan  MciDonald.     Decree  to  sell 

land. 

"Be  it  remembered,  that  heretofore,^ 
to- wit  on  the  1st  day  of  October,  1867, 
came  E.  M.  Hussey  as  administrator 
of  said  estate,  and  did  file  with  the 
judge  of  this  court  his  application  in 
writing  and  under  oath,  praying  an  or- 
der to  sell  the  lands  belonging  to  said 
estate,  on  the  ground  that  the  same 
is  necessary  to  pay  the  debts  of  said 
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decedent,  and  the  costs  and  charges 
of  administration,  and  alleging  an  in- 
sufficiency of  personal  property  there- 
for; and  this  being  the  day  regularly 
set  for  the  hearing .  of  said  applica- 
tion, a  day  more  than  forty  days  from 
the  filing  of  said  petition,  the  court  pro- 
ceeded to  hear  and  determine  said 
cause.  I  find  that  due  notice  of  said 
filing  and  said  day  for  hearing  has 
been  given  to  all  the  parties  defend- 
ant to  said  application,  by  citation 
duly  executed  on  all  the  parties  defend- 
ant, they  being  residents  of  the  State 
of  Alabama,  and  John  Turrentine,  duly 
appointed  guardian  ad  litem  to  repre- 
sent the  minor  heirs,  accepting  said 
appointment,  and  appearing  in  open 
court  and  denying  the  allegations  of 
said  application.  I  find  from  the  proof 
taken  by  deposition  as  in  chancery 
cases,  that  the  allegations  of  said  peti- 
tion are  correct;  that  there  is  not  suf- 
ficient personal  property  belonging  to 
said  estate  to  pay  said  debts,  costs  and 
charges.  It  is  therefore  ordered,  ad- 
judged and  decreed,  that  the  prayer  of 
aaid  petition  be  granted;  that  lands 
described  as  follows:  (Here  follows  or- 
der of  sale  and  description  of  land  by 
numbers,  section,  township  and  range, 
and  terms  of  sale,  etc.,  and  reservation 
of  five  hundred  dollars  to  the  widow, 
etc.y  in  addition  to  dower.)  Given 
under  my  hand  and  seal,  this  11th  day 
of  November,  1867. 

(Signed.)        John  B.  McClellan, 

Judge,  etc." 

Fine  v,  Hussey,  45  Ala.  496. 

P.    Seport  of  Sale  of  Land  of  De- 
ceased, 

''The  undersigned,  administrator  of 
the  estate  of  Eleanor  Coker,  deceased, 
reports  that  in  pursuance  of  an  order 
heretofore  made  by  the  said  court,  to- 
wit,  on  the  11th  day  of  December,  1876, 
authorizing  and  empowering  the  un- 
dersigned to  sell  realty  belonging  to 
the  estate  of  said  deceased,  after  hav- 
ing given  authorized  notice  by  adver- 
tising the  same  at  the  court  house  door 
of  said  county  and  three  other  public 
places  in  said  county,  for  three  weeks 
previous  to  the  said  sale,  containing 
further  the  time,  terms  and  place  of 
tsaid  sale,  etc.,  on  Monday,  the  8th 
day  of  January,  1877,  as  the  day,  and 
at  the  place  appointed  for  said  sale, 
between  the  legal  hours  of  sale,  did 
offer  said  realty  for  sale  at  public 
outcry,  and  at  said  sale  Jasper  Langs- 


ton,  being  the  highest,  best  and  eaah 
bidder,  therefor,  became  the  purchaser 
of  the"  (lands  describing  them,  which* 
were  the  same  lands  described  in  the 
order  of  sale)  "lying  and  being  in 
Bibb  county,  Ala.,  at  the  price  of  two 
and  50-100  dollars  per  acre,  and  amount- 
ing in  the  aggregate  to  the  sum  of 
four  hundred  dollars.  The  said  ad- 
ministrator further  reports  that  the 
said  Jasper  Langston  has  complied 
with  the  terms  of  said  sale,  and  has 
paid  in  full  said  purchase  money,  that 
said  sale  was  fairly  conducted,  and  that 
said  realty  was  sold  for  an  amount  not 
greatly  disproportionate  to  its  real 
value.  Wherefore,  the  said  administra- 
tor prays  that  said  sale  may  be  ratified 
and  confirmed,  and  that  a  decree .  be 
granted  authorizing  him  to  execute 
titles  to  the  purchaser,  said  Jasper  D. 
Langston,  for  the  said  real  estate  pur- 
chased by  him  as  aforesaid,  all  of 
which  is  respectfully  submitted. 
(Signed.)  M.  L.  Cottingham." 

(This  report  was  sworn  to  before  the 
probate  judge.) 

Moore  v.  Cottingham,  113  Ala.  148, 
20  So.  994. 

G.    Order  Confirming  Report  of  Sale, 
Land  of  Deceased, 

"This  day  came  M.  L.  Cottingham, 
as  the  administrator,  with  the  will  an- 
nexed of  said  estate,  and  files  his  re- 
quest in  writing  and  under  oath,  set- 
ting forth,  among  other  things,  that  on 
the  8th  day  of  January,  1877,  within 
the  legal  hours  of  sale,  in  pursuance 
of  law  in  such  cases  made,  and  in  strict 
accordance  with  all  and  singular  the 
terms  and  requirements  of  the  former 
order  and  decree  of  this  court,  granted 
and  entered  in  the  primaries  on.  the 
11th  day  of  December,  1876,  proceeded 
and  sold,  at  public  outcry,  at  the  late 
residence  of  said  decedent,  the  land 
set  forth  and  particularly  described  in 
said  former  order  and  decree,  and  that 
said  land  was  purchased  at  said  sale 
by  Jasper  D.  Langston,  for  the  sum 
of  $400,  and  it  appearing  to  the  satis- 
faction of  the  court  from  said  report, 
and  from  the  evidence  therewith  sub- 
mitted, that  said  amount  so  bid  for 
said  land  by  Jasper  D.  Langston,  was 
the  highest  and  best  bid  for  the  same; 
that  said  sum  so  bid  was  not  greatly 
less  or  disproportionate  to  its  real 
value;  that  said  sale  was  legally  and 
fairly  made  and  conducted;  and  that 
the  whole  of  the  purchase  money  haa 
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been  paid  in  cash.  It  is  ordered,  ad- 
judged, and  decreed,  that  said  sale  be, 
and  the  same  hereby  is,  approved;  and 
in  all  things  ratified  and  confirmed  bj 
the  order  and  authority  of  this  court. 
It  is  further  ord-ered  that  »this  report 
and  all  other  papers  on  file  relating 
to  this  proceeding,  be  rbeorded.  It 
ia  further  ordered,  adjudged  and  de- 
creed, that  said  M.  L.  Cottingham,  as 
the  administrator  of  said  estate,  be 
authorized  and  he  is  hereby  ordered  to 
convey  by  proper  deed  to  the  said 
Jasper  D.  Langston  all  right,  title,  and 
interest  which  the  said  Eleanor  Coker, 
deceased,  had  in  said  lands  at  the  time 
of  her  death.  It  is  further  ordered, 
that  the  said  administrator  pay  the 
costs  of  this  proceeding,  to  be  allowed 
him  against  said  estate."  Moore  v, 
€k)ttingham,  113  Ala.  148,  20  So.  994. 

H.  Published  Notice  of  Application 
for  Conveyance  of  Eeal  Estate 
on  Decedent's  Contract, 

''Notice.     In  the  district  court  of  the 
third  judicial  district  holding  terms 
at  Seattle,  in  and  for  King  county. 
''(Title  of  cause.)     To  J.   D.  Low- 
man,    administrator    of    the    estate    of 
Sarah    B.    Yesler,     deceased,     and     all 
parties  having  an  interest  in  said  es- 
tate: You,  and  each  of  you,  will  please 
take  notice  that  whereas,  the  Sander- 
Bowman    Beal    Estate   Company,   peti- 
tioner and  plaintiff  herein,  heretofore 
filed  and  presented  its  certain  petition, 
praying,    among   other   things,   for   an 
order  of  the  court  for  the  conveyance 
to  it  of  the  following  described  real 
estate    in    King    county,    to- wit:    (de- 
scription.)    Now,   therefore,    you    are 
notified,  pursuant  to  an  order  of  court 
heretofore   entered   herein  on   the   2nd 
day  of   May,  1889,   that  Monday,  the 
24th  day  of  June,  1889,  being  a  day 
of  the    regular   term    of   said   district 
court,    at    11    o'clock    A.    M.,    at    the 
court-room    in    the   court-house   in   the 
city  of  Seattle,   said  petition   will  be 
heard  when  and  where  all  parties  in- 
terested as  creditors,  devisees,  or  per- 
sonal    representatives     of     Sarah     B. 
Yesler  may  appear  and  show  cause,  if 
any  they  have  or  can  show,  why  the 
prayer  of  said  petitioner  shall  not  be 
granted.      (Attested    by    the    clerk)." 
Sander-Bowman,    etc.,    Co.   v.    Yesler 's 
Est.,  2  Wash.  429,  27  Pac.  269. 


Vn.     Proceedings    Wliere    Estate    Is 
Insolvent. 

A.  Beport  of  Insolvency. 

"To  the  Hon.  J.  B.  McClellan,  judge, 

etc.: 

"Your  petitioner,  as  the  adminis- 
trator of  Jonathan  MeI>onald,  deceased, 
would  respectfully  represent  unto  your 
honor,  that  to  the  best  of  his,  the  said 
administrator's  knowledge  and  belief, 
said  estate  is  insolvent,  as  the  ac- 
companying list  of  the  goods  and  chat- 
tels, evidences  of  debt,  and  other  per- 
sonal property  and  real  estate,  and  in 
fact  all  the  assets  of  said  estate,  and 
also  a  list  of  claims  filed  against  said 
estate  will  show;  schedule  A  showing 
assets,  and  schedule  B  the  claims  pre- 
sented against  the  estate. 

E.  M.  Hussey,  Admr." 

Hine  if.  Hussey,  45  Ala.  496. 

Note. — Equity  also  assumed  jurisdic- 
tion to  administer  the  estate  in  case 
of  insolvency. 

B.  Decree  of  Insolvency, 
"Jonathan  McDonald,  estate  of.    De- 

cree  of  insolvency. 

"This  day  having  been  regularly 
appointed  by  the  order  of  the  judge 
of  this  court  to  hear  and  determine  the 
report  and  statement  of  the  insolvency 
of  said  estate,  filed  by  E.  M.  Hussey, 
the  administrator  thereof,  now  comes 
said  administrator,  and  moves  the 
court  to  declare  said  estate  insolvent; 
and  the  guardian  ad  litem  regularly- 
appointed,  now  in  open  court  consent- 
ing to  represent  the  minor  heir  in 
said  proceedings;  and  the  court  being 
satisfied,  from  due  examination  and 
proof,  that  notice  of  the  filing  of  said 
report,  and  of  the  day  set  to  hear  and 
determine  the  same  has  been  given  to 
the  creditors  in  all  respects  as  required 
by  law,  and  directed  by  the  former 
order  of  the  court;  the  court  thereupon 
proceeds  to  hear  and  determine  as  to 
said  report,  and  none  of  the  creditors 
contesting  the  correctness  of  said  re- 
port, it  is  ordered,  adjudged  and  de- 
creed that  said  estate  be,  and  the  same 
is  hereby  declared  insolvent."  (Here 
follows  order  appointing  day  for  a  set- 
tlement by  said  Hussey  of  his  admin- 
istration, and  the  notice  required  to  be 
given  thereof.)  Hine  v.  Hussey,  45  Ala. 
496. 

VnL     Proceedings  Beqniring  an  Ac- 
counting. 
Note. — Equity  also  assumed  jurisdic- 
tion to  compel   an  accounting  by  the 
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administrator  where  he  failed  to  per- 
form his  duty  in  this  respect  for  the 
reason  that  the  power  exercised  by  the 
ecclesiastical  courts  was  inadequate. 

IZ.    Accounting. 

A.    Petition  To  Beopen  Aecouni. 

The  petition  of  appellant,  filed  April 
3,  1893,  averred: 

"Johji  B.  Ellison  died  in  the  city 
of  Philadelphia  on  March  7,  1865,  leav- 
ing a  last  will  bearing  date  May  30, 
1864,  a  copy  of  which  is  hereunto  at- 
tached. Letters  testamentary  upon  the 
estate  were  duly  granted  by  the  regis- 
ter of  wills  of  Philadelphia  county  to 
Bodman  B.  Ellison  and  William  P.  El- 
lison. 

''The  said  executors  entered  upon 
their  duties  and  continued  to  act  as 
executors  and  trustees  under  the  pro^ 
visions  of  the  said  will  until  the  filing 
of  their  account. 

''By  the  terms  of  the  said  will  no 
distribution  was  to  be  made  of  the 
principal  of  the  estate  until  the  death 
of  the  wife  of  the  said  John  B.  Ellison, 
which  occurred  July  14,  1880. 

''On  the  death  of  the  said  wife  of 
John  B.  Ellison,  the  said  executors  filed 
their  account  in  the  orphans'  court, 
which  was  adjudicated  Jan.  13,  1882. 

"By  the  terms  of  the  said  will,  on 
the  death  of  the  said  wife  of  John  B. 
Ellison,  the  estate  was  to  be  divided 
into  four  shares,  one  share  to  each  of 
the  four  children  of  the  decedent,  of 
whom  your  petitioner  was  one;  but  the 
shares  of  your  petitioner  and  her  sis- 
ter, Margaret  Ellis,'  were,  after  the 
said  distribution,  to  be  held  in  trust 
by  trustees  to  be  selected  by  them 
respectively. 

''The  said  Margaret  Ellis  selected 
Ellis  D.  Williams,  Esq.,  as  her  trustee, 
and  your  petitioner  selected,  at  the 
special  instance  and  request  of  her 
brother,  Bodman  B.  Ellison  (the  exec- 
utor of  the  will),  her  brother  William 
P.  Ellison  to  act  as  the  trustee  for 
your  petitioner. 

"At  the  audit  of  the  account  of  the 
said  executors,  your  petitioner  was  not 
present,  but  was  represented  by  her 
trustee  and  brother,  William  P.  El* 
lison,  who  was  also  one  of  the  executors 
of  the  said  will.  (Here  follow  par-« 
ticular  allegations  of  fraudulent  use  of 
funds  and  concealment  from  petition- 
er.) 

"In  conclusion,  your  petitioner  avers 
that  she  was  at  the  time  of  the  ad- 


judication aforesaid  a  married  woman, 
and  has  been  under  coverture  from 
that  time  until  the  present. 

"Your     petitioner    therefore    prays 
that  a  citation  may  issue  to  Bodm&n 
B.  Ellison  and  William  P.  Ellison  and 
to  Margaret   Ellis   and   Ellis  D.    Wil- 
liams, trustee  for  Margaret  Ellis   (be- 
ing all  the  parties  in  interest)   to  ap- 
pear and  show  cause:  (1)  Why  the  ad- 
judication of  the  accounts  of  Bodman 
B.   Ellison  and  William  P.  Ellison   as 
executors  of  the  will  of  John  B.   El- 
lison, deceased,  should  not  be  reopened 
and  a  rehearing  granted,  and  the  said 
Bodman  B.  Ellison  and  WUliam  P.  El- 
lison  be   surcharged   with   the    profits 
earned  by  the  moneys  of  the  estate  by 
their  use  in  business  of  the  said  Bod- 
man B.  Ellison  and  William  P.  Ellison 
from  1865  until  1882.  (2)  To  show  cause 
why  the  record  of  the  said  orphans' 
court  should  not  be  amended  by  strik- 
ing    therefrom     the     adjudication     so 
fraudulently   procured   to    be    entered 
upon  the  account  of  the  said  executors 
as   hereinbefore   set   forth.      (3)    Why 
the  said  Bodman  B.  Ellison  and  Wil- 
liam  P.   EUison   should   not   state   an 
account  of  the  profits  earned  by  the 
said  moneys  of  the  estate  by  their  use 
in    the   business   aforesaid,   and   make 
payment  of  the  proper  portion  thereof 
to  your  petitioner.     (4)  And  your  peti- 
tioner prays  such  other  and  further  re- 
lief in  the  premises  as  to  the  court  shall 
seem  meet  or  the  cause  may  require.'' 
Ellison's  Estate,  163  Pa.  315,  80  Aa 
199. 

Note, — Upon    accounting    courts    of 
equity    entertained    exceptions    to   ao- 
counts  of  administrators  by  persons  in 
terested  in  the  estate,  and  by  their  da* 
cree  settled  the  accounts. 

B.    Order  for  New  Account  and  Set' 
ting    Aside    Former   Approval, 

"Now,  therefore,  it  is  by  the  court 
ordered  and  adjudged,  that  the  ac- 
count of  the  said  John  S.  Branner  filed 
in  this  court  on  or  about  Pebruary  22, 
1892,  purporting  to  be  the  final  account 
of  his  administration  of  said  partner- 
ship estate,  and  therein  entitled  as  fol- 
lows: 'Second  and  final  report  of  John 
S.  Branner,  guardian  of  the  person  and 
estate  of  Josie  Wiebb  (formerly  Josie 
Klein)  and  Millie  Klein,  as  the  sur- 
viving partner  of  the  firm  of  Branner 
ft  Klein;  said  firm  composed  of  said 
John  S.  Branner  and  Jacob  EUein.' 

"And  the  order  of  the  court  made 
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on  April  20,  1892,  allowing  said  ac- 
count, and  the  subsequent  order  of  this 
court  discharging  said  John  S.  Bran- 
ner  from  his  said  trust,  be  and  the 
same  are  hereby  declared  to  be  fraud- 
ulent and  void,  and  they  are  hereby 
vacated  and  set  aside. 

"And  it  is  by  the  court  further  dr- 
dered,  and  adjudged,  and  decreed,  that 
the  said  John  S.  Branner  be  and  he  is 

hereby  required  in days  from 

this  date  to  render  to  this  court  a  full 
and  complete  account  of  all  the  moneys 
and  assets  which  came  into  his  hands 
as  such  administrator."  Branner  v, 
Webb,  61  Kan.  181,  59  Pac.  270. 
X.    Proceedings  for  DistributioiL 

Upon  petition  for  distribution  by  the 
next  of  kin  equity  issued  decrees  for 
distribution, 

DECEIT. — See  PkAUD  and  Decet. 


DECTLASATION'    AND    COMPLAINT. 

I.     Dedjuratioxuiy   Oonunencements,    349 

A.  By  Declaration,  349 

B.  Defendant  in  Actual  Custody,  349 

C.  Defendants,  Some  Taken,  350 

D.  Executor,  Plaintiff,  350 

E.  Administrator,  Plaintiff,  350 
P.  Executor,  Defendant,  350 

G.  Administrator,  Defendant,  350 

H.  Infant,  Plaintiff,  350 

L  Town,  Plaintiff,  350 

J.  Town,  Defendant,  350 

K.  County,  Plaintiff,  350 

L.  County,  Defendant,  350 

M.    Corporation,  Plaintiff,  350 
N.    Corporation,  Defendant,   351 
O.    Banking  Association,  Plaintiff,  351 
P*    Banking   Association,    Defendant, 

351 
Q.    Defendant  ty  Wrong  Name,  351 

SL    Complaints^  Common  Forma,  351 

A.  Commencement,  General  Form,  351 

B.  Complaint,  General  Form,  351 

C.  One  Creditor  on  Behalf  of  Others, 

351 

D.  One  Creditor  on  Behalf  of  Par- 

ticular Class,  351 
B.    By  Common  Informer,  351 
P.    Averment  of  Performance  of  Con- 
ditions Precedent,  351 
G.    Averment  of  Consideration,  352 
H.    Averment  That  Defendants  Made 

Instrument,   352 
L     Money  Due  on  Account,  352 


J.     Against  Buyer  for  Not  Delivering 

Note,  352 
K.    Non-Negotiahle  Note,  352 
L.    Note  Payable  in  Chattels,  352 
M.    Bill  Payable  Out    of    Particular 

Fund,  353 

m.    Complaints  on  Undertakings,  353 

A.  To  Discharge  Attachment,  353 

B.  Claim  and  Delivery,  353 

C.  Of  Bail,  354       . 

D.  For  Costs   and   Damages   on  At* 

tachment,  354 
B.    For   Costs   and  Damages   on  Ar* 

rest,  355 
P.    Bedting   FacU,  355 
G.     On  Obtaining  Injunction,  355 

For   other   forms,   see    6    Standabd 
Peoc.  730,  735. 

C?BOSS-EEPEBENCES: 
Account  and  Accounting: 

Declaration  in  Account  Bender 
Against  Defendant  as  Bailiff; 

Declaration  in  Account  Render 
Against  Defendant  as  Beceiver; 

Declaration  in  Assumpsit  for  Not 
Bendering  Just  Account  of  Sale  of 
Goods; 

Complaint  on  Account  Stated; 

Complaint  To    Correct    an    Account 
Stated. 
Adjoining  Landowners: 

Complaint  for  Negligently  Excavat- 
ing Adjacent  to  Plaintiff's  Land; 

Complaint  for  Negligently  Excavat- 
ing Adjacent  to  Plaintiff's  Build* 
ings; 

Complaint  for  Plowing  Water  Prom 
Boof  on  Plaintiff's  Premises; 

Complaint  for  Negligence,  Whereby 
Plaintiff's   Land  Was  Overflowed; 

Complaint  for  Carelessly  Kindling  a 
Pire  on  Defendant's  Land,  Where- 
by      Plaintiff's      Property      Was 
Burned. 
Alienating  Aitegtions: 

Declaration; 

Complaint  for  Enticing  Away  Plain- 
tiff's Wife. 
Animals: 

Declaration  in  Assumpsit  for  Agist- 
ment; 

Declaration  on  Promise  To  Pay  on 
Exchange  of  Horses; 

J>eclaration  for  Keeping  Dog  Ac- 
customed To  Bite  Mankind; 

Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Sheep  and  Other 
Animals; 

Declaration  for  Shooting  Plaintiff's 
Dog; 
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Complaint  for  Keeping  Mischievous 
Dog  by  Which  Plaintiff  Was  Bit- 
ten; 

Complaint  for  Keeping  Dog  Ac- 
customed To  Bite  Sheep  and  Other 
Animals; 

Oomplaint  for  Shooting  Plaintiff's 
Dog; 

Complaint  for  Immoderately  Driving 
Horse; 

Complaint     for    Chasing     Plaintiff's 
Cattle. 
Appeal  Bonds: 

Complaint  on  Undertaking  for  Costs 
of  Appeal. 
Appeals: 

Complaint   for   Repayment   of  Judg- 
ment   Paid    and     Afterwards    Be- 
versed. 
Apprentices  : 

Complaint  by  Apprentices  Against 
Master; 

Complaint  by  Master  Against  Father 
of  Apprentice. 
Abbitration  : 

Declaration  on  Award  on  Bonds  of 
Submission; 

Complaint  on  Award  of  Arbitrators; 

Complaint,  Allegation  of  Enlarge- 
ment of  Time; 

Complaint  on  Award  of  Umpire. 

AaCHITECTS  AND  BUILDEBS : 

Complaint  Against  Builder  for  Not 
Well  Finishing   Building; 

Complaint  Against  Builder  for  Not 
Completing  His  Work,  With  Spe- 
cial Damage  by  Loss  of  Bent; 

Complaint  by  Architect  for  His  Serv- 
ices; 

Complaint  on  ^Special  Contract,  Mod- 
ified by  Parol,  With  Claim  for  Ex- 
tra Work. 
AssAui/r  AND  Battery: 

Declaration  for  Common  Assault  on 
Person; 

Declaration  in  Trespass,  for  Assault 
and  Battery; 

Declaration  by  Master  for  Battery 
of   Servant; 

Declaration  by  Husband  for  Battery 
of  Wife. 

Complaint  for  Assault,  and  Battery 
and   False  Imprisonment; 

Complaint  for  Assault  and  Battery 
(a),   (b); 

Complaint  for   Assault   and   Battery 
(Short  Form); 
Assignments  : 

Complaint,  Allegation  of  Assignment 
to  Plaintiff; 

Complaint,  Allegation  Where  Plain- 
tiff Is  Trustee; 


Complaint  on  Special  Contract,  Where 

Fulfilled  by  Assignee; 
Complaint  by  Assignee  for  Price  of 

Stock  and  Fixtures  of  Store  and 

Good- Will  Agreed  To  Be  Paid  in 

Instalments. 

Associations: 

Complaint  by  Officer  of  Joint  Stock 
Company; 

Complaint  by  Treasurer  of  Unincor- 
porated Company  on  Note  Payable 
to  Former  Treasurer; 

Complaint,  Allegation  by  Association 
of  Joint  Tenants  in  Common. 

Assumpsit: 

Declaration  in  Assumpsit  for  Goods 

Sold  and  Delivered; 
J>eclaration,     Common     Counts     for 

Goods     Sold,     Work,     Labor     and 

Materials,  With  Money  Counts; 
Money  Counts  Condensed; 
Declaration   on   Contingent   Note; 
Declaration   on    Chattel    Note; 
Declaration  Against  Bailee   Without 

Beward,  for  Want  of  Care; 
Declaration  Against  Watchmaker  for. 

Losing  Watch. 

Attorneys: 

Declaration  by  an  Attorney  for  Costa 
and  Fees; 

Declaration  in  Case  Against  an  At- 
torney for  Negligence; 

Complaint  by  an  Attorney  for  Serv- 
ices and  Disbursements; 

Complaint  Against  Attorney  for  Neg- 
ligence in  Prosecution; 

Complaint  Against  Attorney  for  Neg- 
ligent Defense; 

Complaint  Against  Attorney  for  Neg- 
ligence in  Examining  Title. 

Banks  and  Banking: 

Complaint  Against  Bank,  Drawee, 
Having  Certified  Check; 

Complaint  Against  Bank  for  Neg- 
lectin Jr  To  Present  Note; 

Complaint  Against  Bank  for  Not  Giv- 
ing Due  Notice; 

Complaint,  Banking  Association  Suing 
or  Sued  in  Name  of  Its  Presi- 
dent; 

Complaint,  Action  by  or  Against  an 
Individual  Banker; 

Complaint,  Banking  Association  Suing 
or  Sued  in  Its  Associate  Name. 
Bastardy  Proceedings  : 

Affidavit  for  Bastardy  (Complaint) 
by  Female  (a),   (b),  (c); 

Complaint  by  Selectmen. 
Bills  and  Notes: 

Declaration  on  Bill  of  Exchange, 
Payee  Against  Acceptor; 
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Declaration  on  Bill  of  Exchange, 
^First   Endorsee  Against  Acceptor; 

Complaint  by  Payee  Against  Ac- 
ceptor, Short  Form,  Setting  Out 
Copy; 

Complaint  Pleading  Legal  Effect; 

Complaint  on  Acceptance,  Varying  as 
to  Time  From  Bill; 

Complaint  Against  Acceptor  for 
Honor; 

Complaint  on  Bill  by  Drawer  to  Him- 
self and  Accepted  by  Him; 

Complaint  by  Payee  Against  Drawer 
for  Non- Acceptance; 

Complaint  on  Bill  Setting  Ont  Copy; 

Complaint  on  Bill  for  Non-Payment; 

Complaint  on  Bill  for  Non-Payment 
After  Acceptance; 

Complaint,  Averment,  Non-Fresent- 
ment  Excused,  Drawee  Not  Found; 

Complaint  on  Bill,  Demand  and  No- 
tice Excused  by  Waiver; 

Complaint  on  Bill,  Non-Presentment 
Excused,  Drawer  Having  Counter- 
manded Bill; 

Complaint,  Payee  Against  Drawer 
and  Acceptor,  Bill  Accepted  by 
Drawee; 

Complaint  on  Bill  Accepted  for 
Honor; 

Complaint      by      Bemote      Indorsee 

Against  Acceptor; 
Complaint  Against    Drawer   and    In- 

dorser  for  Non- Acceptance; 
Complaint  Against  Drawer,  Indorser 

Before  Acceptance    and    Acceptor 

for  Non-Payment; 

Complaint  Against  Drawer,  Acceptor 
and  Indorser  After  Acceptance  for 
Non-Payment; 

Complaint,  Drawer  Against  Acceptor 
on  Bill  Eeturned  and  Taken  Up; 

Complaint  on  Bill  Payable  to  Draw- 
er's Own  Order,  Not  l^egotiated; 

Complaint,  Payee  Against  Drawer; 

Complaint,  Indorsee  or  Bearer 
Against  Drawer; 

Complaint,  Omission  of  Notice  of 
Non-Payment  Excused,  Drawer 
Had  No  Funds; 

Complaint,  Non-Presentment  Ex- 
cused, Insolvency  of  Drawee; 

Complaint  Against  Drawer,  Indorser 
and  Drawee; 

Declaration  on  Promissory  Note, 
Payee  Against  Maker; 

Declaration  on  Promissory  Note,  In- 
dorsee Against  Maker; 

Declaration  on  Promissory  Note,  In- 
dorsee Against  Indorser;  | 
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Complaint,    Payee    Against    Maker, 
Ordinary  Form  Pleading  Legal  Ef- 
fect of  Note; 
Complaint  on  Two  Notes,  One  Part- 
ly Paid; 
Complaint    on   Several    Notes    Given 
on  Agreement  To  Pay  All  on  De- 
fault in  Any; 
Complaint  on  Note  Signed  by  Agent; 
Complaint   on   Note  Made  by  Part- 
ners; 
Complaint    on   Note   Made   by  Part- 
ners, Averring  Partnership; 
Complaint    by    Partners     on     Note 
Payable  to  Order  of  Firm  Name; 

Complaint  by  Surviving  Partner  on 
Note  Payable  to  Order  of  Late 
Firm; 

Complaint  by  Payee  Against  Sur- 
viving Maker; 

Complaint  by  Receiver,  Payee, 
Against  Partners,  Makers; 

Complaint  by  Insurance  Company  on 
Deposit  Note; 

Complaint  on  Note  Payable  at  a  Cer- 
tain Time  After  Sight; 

Complaint  on  Note  Wrongly  Dated; 

Complaint  by  First  Indorsee  Against 
Maker,  Ordinary  Form,  Pleading 
Legal   Effect; 

Complaint  by  Second  or  Later  In- 
dorsee Against  Maker; 

Complaint  on  a  Note  Payable  to 
Bearer,  or  to  a  Fictitious  Person, 
or  to  Maker's  Own  Order; 

Complaint  by  First  Indorsee  Against 
Payee,  Indorser,  Ordinary  Form, 
Pleading  Legal  Effect; 

Complaint,  Bemote  Indorsee  Against 
Payee; 

Complaint  by  Bemote  Indorsee 
Against  His  Immediate  Indorser; 

Complaint,  Special  Averment  of  Ex- 
cuse for  Non-Presentment,  Where 
Indorser  Has  Waived  Notice; 

Complaint,  Special  Averment  of  Ex- 
cuse for  Non-Presentment,  Where 
the  Maker  Could  Not  Be  Found; 

Complaint  by  First  Indorsee  Against 
Maker,  and  Payee,  Indorser; 

Complaint  on  .Note  Not  Valid  as 
Against  Maker; 

Complaint,  Remote  Indorsee  Against 
Maker,  First  Indorser  and  Later 
Indorser; 

Complaint  by  Payee  Against  Maker 
and  Indorser,  Payee  Having  Parted 
With  Full  Value; 

Complaint  by  Assignee  of  Note; 

Complaint  on  Negotiable  Bond  Pay- 
able to  Bearer. 
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Bonds: 

Declaratioa  on  Bond  (Commenced  by 
Capias) ; 

Declaration  on  Bond  for  Costs; 

Declaration  on  Bond  To  Perform 
Covenants  of  Another  Instrument; 

Declaration  on  Several  Bonds; 

Declaration  on  Bond  With  Condition, 
Assigning  Breaches; 

•Complaint   on  Administration  Bond; 

Complaint  on  Arbitration  Bond  for 
Befusal   To  Comply  With  Award; 

Complaint  on  Arbitration  Bond  for 
Revoking  Arbitrator's  Powers; 

Complaint  on  Bond  for  Accounting  of 
Subscription  Agent; 

Complaint  on  Bond  for  Fidelity  of 
Clerk  or  Cashier; 

Complaint  on  Bond  of  Security  foi- 
Costs; 

Complaint  on  Bond  for  Bent  Against 
Principal  and  Sureties; 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings, for  Beformation  and  for 
Judgment  on  Bond; 

Complaint  on  Bond  Pleading  Sub- 
stance of  Condition; 

Complaint  on  Bonds  Other  Than  for 
Payment  of  Money; 

Complaint  on  Bond  for  Payment  of 
Money  Only,  Pleading  Legal  Ef- 
fect; 

Complaint  by  Surviving  Obligee  in 
.Joint  Bond; 

Complaint  on  Bond  for  Payment  of 
Money  Only; 

Complaint    on    Bond    To    Discharge 
Attachment  Against  Vessel. 
Breach  or  Promise: 

Declaration  on  Promise  of  Marriage; 

Complaint  for  Befusal  To  Marry; 

Complaint  on  Marriage  With  An- 
other; 

Complaint,     Defendant     Married     at 
Time  of  Promise. 
Case    (The   Action   of   Trespass   on 

the)  : 

Declaration     Against     Occupier     of 
House     for     Laying     Bubbish     in 
Street     Whereby     Carriage     Was 
Overturned. 
Chattel  Mortgaoes: 

Petition    (Complaint)    for   Foreclos- 
ure. 
Civil  Bights: 

Complaint  for  Befusing  Accommoda- 
tion to  Colored  Person. 

OOMFROMISB   AND   SETTLEMENT : 

Complaint      Upon     Compromise      of 

Suit; 
Complaint  Upon  Compromise  of  Suit 


for    Withdrawing    Opposition     to 
Probate  of  WiU. 
Contribution: 

Complaint  for  Contribittloii  by    Co- 
surety. 
Corporations: 

Declaration  by  a  Domestie  Corpora- 
tion (Commencement); 

Declaration,  Commencement  ^  of, 
Against    a   Domestic   Corporation; 

Declaration  by  a  Foreign  Corpora- 
tion (-Commencement); 

Declaration  Against  Foreign  Cor- 
poration (Commencement) ; 

Complaint  Against  Domestic  Corpora- 
tion Formed   Under  General  Act; 

Complaint  by  or  Against  Foreign 
Corporation; 

Complaint  by  Corporation  on  Stock 
Subscription   (Short  Form); 

Complaint  by  Corporation  on  Stock 
Subscription ; 

Complaint  Against  Stockholder  by 
Creditor; 

Complaint  by  Attorney-General  To 
Dissolve  a  Corporation  for  Exer- 
cising a  Franchise  Not  Conferred 
by  Law; 

Obmplaint  Against  Trustees,  Aver- 
ment Where  Debt  Is  Judgment  for 
Costs; 

Complaint  Against  Trustees  of  Dis- 
solved Corporation; 

Complaint,  Averment  of  Indebtedness 
Beyond  Capital; 

Complaint    by    Corporation    Formed 
Under  General  Act,  Payee,  Against 
Foreign   Corporation,   Maker. 
Covenant,  Action  op: 

Declaration      for      Not      Bepairing, 
Against  Lessee. 
Creditors'  Suits: 

Commencement  of  Complaint  Where 
Plaintiff  Sues  on  Behalf  of  Other 
Creditors; 

Complaint  Against  Debtor  To  Beach 
Demands  Due  Him  From  Third 
Person. 

Complaint  Against  Debtor  and  His 
Trustee  To  Beach  Trust  Fund  or 
Its  Income; 

Complaint  To  Set  Aside  an  Assign- 
ment Void  on  Its  Face; 

Complaint  Against  Judgment  Debtor, 
and  One  To  Whom  He  Fraudulent- 
ly Confessed  Judgment; 

Complaint  by  an  Assignee  of  a  Judg- 
ment, Etc.; 

Complaint  Against  Debtors  Who 
Transferred  Assets  to  Third  Person 
for  His  Note,  and  Assigned  Note 
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for  Benefit  of  Creditors,  To  Set 
Aside  rransaetion  as  Praudulent, 
and  for  Receiver; 

Complaint  Against  Judgment  Debtor, 
Assignee,  and  a  Pretended  Creditor 
Named  in  Assignment,  for  Extrin- 
sic Fraud. 
CbiminaIi  Conversation: 

Declaration  for  Criminal  Conversa- 
tion; 

Complaint    for    Criminal    Conversa- 
tion. 
Death  by  Wbongpxjl  Act: 

Complaint  Against  Railroad  by  Per- 
sonal Representative  for  Negligence 
Causing  Death; 

Complaint  Against  Owner  of  Ware- 
house, the  Walls  of  Which  Fell  on 
Deceased; 

Complaint,  Death  hj  Wrongful  Act 
Setting  Out  Defect; 

Declaration  Against  a  Railroad,  Run- 
ning Over  an  Intoxicated  Person. 
Debt: 

Declaration  on  Simple  Contract. 
Demubbeb: 

General   Demurrer  to  Declaration; 

Special  Demurrer  to  Declaration. 
Detinue: 

Declaration  in  Detinue; 

Declaration  in  Action  of  Detinue  for 
House  on  Land  of  Another. 
Divorce: 

Complaint  for  Divorce  on  Ground  of 
Adultery; 

Complaint,  Allegation  of  Wilful  Ab- 
sence ; 

Complaint,  Allegation  of  Drunken- 
ness; 

Complaint  for  Allegation  of  Im- 
prisonment; . 

Complaint  for  Divorce  on  Ground  of 
Fraud  by  Husband; 

Complaint  for  Divorce  on  Ground  of 
Fraud  by  Wife; 

Complaint  for  Divorce  on  the  Ground 
of  Lunacy; 

Complaint  for  Divorce  on  Account  of 
Non-age; 

Complaint  for  Divorce  for  Physical 
Incapacity; 

Complaint    for   Limited   Divorce,   on 
Account   of    Cruel    and    Inhuman 
Treatment. 
Dower,  Proceedings  To  Recover: 

Declaration  in  Dower; 

Declaration  in  Ejectment  for  Dower; 

Complaint    for    Admeasurement     of 
Dower. 
JIaseicents: 

Declaration  for  Obstructing  Plain- 
tiff's Right  of  Way; 


Complaint    for    Obstructing    Private 
Way. 

Ejectment: 

Declaration   in    Ejectment,     Common 
Law; 

Declaration  iir  Ejectment   for   Term 

of  Years; 
Declaration    in    Ejectment,    Plaintiff 

Claiming    Whole    in    F€d     or    for 

Life; 
Declaration   in   Ejectment    for    Un- 
divided Share; 
Declaration   by  Several  Plaintiffs; 
Suggestion   for  Damages    or    Mesne 

Profits  in  Ejectment; 
Complaint     in     Ejectment,     General 

Form; 
Complaint     in     Ejectment,     Setting 

Forth   Title   by  Descent; 
Complaint  in  Ejectment  Setting  Fortn 

Title  by  Devise; 
Complaint     in     Ejectment,     Setting 

Forth  Plaintiff's  Title  by  Deed; 
Complaint  in  Ejectment  Where  Plain- 
tiff Was  Once  in  Possession; 
Complaint  in  Ejectment    by    Widow 

for  Dower  (a,  b); 
Complaint  in  Ejectment  by  Owner  of 

Undivided  Interest; 
Complaint   in   Ejectment   by   Widow 

and  Heirs. 

Elections  : 
Complaint    Against     Officers    of    an 

Election    for    Refusing    Plaintiff's 

Vote; 
Complaint  for  Usurping  an  Elective 

Office. 

Eminent  Domain: 
Complaint  in  Action  for  Damages  by 

Landowner  on  Condemnation; 
Complaint  for   Injury    to    Adjoining 

Property  in  Condemnation; 
Complaint    for    Injunction     Against 

Using  Without   Compensation. 

Executors  and  Administrators: 

Declaration  Against  an  Administra- 
tor; 

Declaration  Against  an  Executor  in 
Assumpsit; 

Declaration  Against  an  Executor  or 
Administrator  in  Debt; 

Declaration   by   Administrator; 

Declaration  by  Executor  in  Assump- 
sit for  Work  Done  by  Testator; 

Commencement  of  Complaint  by 
Executor  or  Administrator,  Where 
Ho  May  Sue  in  His  Own  Right; 

Complaint,  Allegation  of  Plaintiff's 
Appointment   as   Administrator; 

Complaint,  Allegation  of  Defendant's 
Appointment   as   Administrator; 
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Complaint,  Allegation  of  Plaintiff's 
Appointment  as  Executor; 

Ck)mplaint,  Allegation  of  Defendant's 
Appointment   as   Executor   or   Ad- 
ministratar  With  the  Will  Annexed. 
Factors  and  Brokers: 

Declaration  for  Commission  as  Beal 
Estate  Broker,  Oral  Agreement; 

Declaration  bj  Factor  for  Commis- 
sion; 

Declaration  Against  a  Factor  for 
Selling  on  Credit,  Contrary  to  Or- 
ders; 

Complaint  Against  Factor  for  Price 
Beceived  by  Him  for  Goods  Sold; 

Complaint  Against  Factor  Under 
Del  Credere  Commission; 

Complaint  Against  Note  Broker  for 
Proceeds  of  Note  Discounted; 

Complaint  for  Commissions  of 
Broker; 

Complaint  by  Stockbrokers  for  Honey 
Advanced  on  Account  of  Their 
PrineipaL 

Complaint,  Commissions  for  Sale  of 
Merchandise; 

Complaint  for  Money  Advanced  by 
M*erchandise  Broker; 
False  Imprisonment: 

Declaration   for  False  Imprisonment 

Complaint  for  False  Imprisonment 
(a,  b); 

Complaint  Against  Bailroad  Com- 
pany and  .Agent  for  False  Impris- 
onment; 

Complaint  Against  Officer  and  Surety. 
Forcible  Entry  and  Detainer: 

Declaration  on  Statute  for  Forcible 
Entry; 

Complaint   for   Treble   Damages   for 
Forcible  Entry  or  Detainer. 
Fraud  and  Deceit:' 

Declaration  for  Misrepresentation  as 
to  Quantity  of  Business; 

Declaration  for  Deceit  in  Selling 
Smaller  Quantity  of  Coal  Than  Pre- 
tended; 

Declaration  for  Deceitfully  Selling 
Land  for  Greater  Quantity  Than 
It  Was; 

Declaration  for  False  Warranty  of 
Cable; 

Declaration  for  False  Warranty  of 
Horse; 

Declaration,  Misrepresentation  to 
Third  Person  Whereby  Credit  Was 
Obtained; 

Complaint  for  Fraudulently  Misrep- 
resenting Value  of  Good  Will  of 
Business  Sold; 

Complaint  for  Praududently  Misrep- 1 


resenting  Value  of  Stock  in  Cor- 
poration Taken  in  Payment  for 
Services; 

Complaint  for  Fraudulently  Selling 
Tract  of  Land  for  More  Than  It 
Was; 

Complaint  for  Fraudulently  Deliver- 
ing Smaller  Quantity  Than  Agreed 
for; 

Complaint  for  Fraudulently  Obtaining 
Goods  on  Credit; 

Complaint  for  Fraudulently  Obtain- 
ing Credit  for  Another; 

Complaint  Against  Seller  of  Chat- 
tel for  Fraudulently  Bepresenting 
Them  To  Be  His  Property; 

FfeAUDs,  Statute  op: 
Complaint,  Allegation   of  Part  Pay- 
ment Where  No  Memorandum. 

f^tAUDXTLENT   CONVEYANCES: 

Complaint  by  Subsequent  Creditor. 

Gaming  : 
^Declaration  To  Becover  Money  Lost 

at  Play; 
Complaint     To     Becover     Baek     a 
Wager. 

Guaranty: 

Declaration  on  Promise  To  Be  Ac- 
countable for  Goods  Sold  to  Third 
Person; 

Complaint  on  Agreement  To  Be  An- 
swerable for  Goods  Sold  to  Third 
Person; 

Complaint  Against  Guarantors  for 
Payment  of  Rent; 

Complaint  Against  Principal  and 
Guarantors  in  Contract  for  Work 
and  Labor; 

Complaint  Against  Guarantor  of 
Mortgage   To    Becover   Deficiency; 

Complaint  on  Guaranty  of  Precedent 
Debt. 
Guardian  and  Ward: 

Complaint,  Action  To  Compel  Guard- 
ian To  Turn  Over  Money  Due  on 
Final  Account; 

Complaint     Against     Guardian      for 
Ward's  Board   and  Lodging. 
Hawkers  and  Peddlers: 

Complaint    in    Action    To    BeeoTer 
Penalty. 
Husband  and  Wife: 

Declaration  by  Husband  and  Wife  for 
Work  Done  by  Wife  Before  Mar- 
riage; 

Declaration  Against  Husband  and 
Wife  for  Work  Done  for  Wife  Be- 
fore Marriage; 

Complaint  Alleging  Marriage  and 
Separate  Estate  of  Plaintiff; 

Complaint     Against     Husband     and 
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Wife  for  Goods  Sold  for  Her  Sep- 
arate Estate; 

Complaint  Against  Husband  on  Ante- 
Nuptial  Debt  of  Wife; 

Complaint  on  Ante-Nuptial  Debt, 
Where  Husband  Has  Acquired, 
After  Marriage,  Property  of  Wife; 

Complaint  on  Ante-Nuptial  Debt  of 
Wife,  Where  Husband  Has  Ac- 
quired That  Which  Became  Sep- 
arate Property  of  Wife  After  Mar- 
riage; 

Complaint  Against  a  Married  Woman 
on  Her  Contract; 

Complaint,  Alleging  Marriage  and 
Separate  Estate  of  Plaintiff  in 
Action  Other  Than  on  Contract  for 
Payment  of  Money  Only; 

Complaint  Against  Married  Woman, 
Contract  Expressed  Intent  To 
Charge  Sex>arate  Estate. 

Indkmkitt: 

I>eelaration    for.   Not    Indemnifying; 

Complaint  on  Promise  To  Indemnify 
on  Action  for  Money  Which  De- 
fendant Claimed; 

Complaint  by  Betiring  Partner  on 
Remaining  Partner's  Promise  To 
Indemnify  Him  Against  Damage; 

Complaint  of  Surety  Against  Prin- 
cipal, on  Promise  To  Indemnify; 

Complaint  by  Betiring  Partner 
Against  Sureties  in  Partner's 
Bond  To  Indemnify. 

Intakts: 

Declaration  by  Infant,  in  King's 
Bench; 

Declaration  by  Infant,  in  Common 
Pleas; 

Complaint  by  Infant  Plaintiff,  Show- 
ing Appointment  of  Chiardian  Ad 
Litem  (a,  b). 

Imhektfange  : 

Declaration  Against  Heir  on  Bond 
of  His  Ancestor; 

Declaration  Against  Heir  and  Dev- 
isee of  Obligor; 

Complaint  Against  Heir  or  Devisee 
WTiere  He  Has  Conveyed  Land. 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint  by  Creditor  of  Deceased 
Against  Next  of  Kin; 

Ik  jtrNcnoNs : 

Complaint    To   Restrain    Negotiation 

of  Bill  or  Note; 
Complaint   on    Note    Against    Maker 
and  Indorser,  and  To  Enjoin  With- 
drawal    of     Collateral     Securities 
fi^d  by  Indorser. 


Injuries  to  Persons: 

Declaration,  Injury  to  Person  Pass- 
ing in  Unloading  Wagon; 

Declaration^  Injury  to  Child  by  Sea- 
son of  Lnproperly  Guarding  Ma- 
chinery; 

Declaration,  Injuries  Caused  by  Fall- 
ing Into  Unguarded  Areaway; 

Declaration,  Injury  to  Employe  Using 
Defective  Appliance; 

Declaration,  Injury  Caused  by  De- 
fective Insulation  of  Electric 
Light  Wires; 

Declaration,  Action  for  Being  Bun 
Over  While  on  Track; 

Declaration,  Injuries  Caused  by  Col- 
lision Between  Two  Street  Cars; 

Declaration,  Collision  Between  Bow- 
Boat  and  Tug; 

Declaration  Against  Manufacturer  of 
Elevator  for  Injury  to  Servant  of 
Owner  While  Testing; 

Complaint,  Injuries  Caused  by  Un- 
guarded Excavation,  ^ear  Side- 
walk; 

Complaint,  Injuries  Received  on 
Jumping  From  Street  Car,  Collision 
Being  Imminent; 

Complaint,  Injuries  Received  at 
Grade  Crossing; 

Complaint,  Injuries  Caused  by  Train 
Palling  Through  Bridge; 

Complaint,  Injuries  Sustained  by 
Sudden  Start  of  Train; 

Complaint,  Injury  to  Employe  by 
Reason  of  Defective  Appliance. 

Inns  and  Innkeepers: 

Declaration  Against  Innkeeper  for 
Refusing  To  Lodge  Plaintiff  Dur- 
ing the  Night; 

Declaration,  Loss  of  Personal  Prop- 
erty; 

Complaint  for  Loss  of  Trunk  or  Con- 
tents; 

Complaint  Against  Proprietor  'of 
Bathing  House  for  Loss  of  Pocket 
Book. 

Insane  Persons: 

Complaint  by  Committee  of  Lunatic, 
Idiot,  or  Habitual  Drunkard; 

Complaint     Against     Committee     of 
Lunatic,  Etc. 
Insurance: 

Complaint  by  Wife,  Partner  o> 
Creditor,  Insured,  on  Life  Policy; 

Complaint  by  Executor  on  Life  Pol- 
icy; 

Complaint  on  Life  Policy  by  Assignee 
in  Trust  for  Wife; 

Complaint   by   Insured   on   Fire  Pol- 

.  icy; 
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Complaint  on  Fire  Policy  by  As- 
Bignee,  Purchaser  of  Property; 

Complaint  by  Assignee  on  Agreement 
To  Insure,  Policy  Not  Delivered;    ' 

Complaint  by  Insured,  Correcting  Al- 
leged Mistake; 

Complaint  Where  Insurance  Was  a 
Benewal; 

Declaration  on  Marine  Policy  of  in- 
surance; 

Complaint  on  Valued  Policy  on  Ship 
or  Cargo; 

Complaint   on   Open   Marine  Policy; 

Complaint,  Averment  of  Loss  oy  Col- 
lision; 

Complaint  on  Marine  Policy  on 
Freight; 

Complaint  on  Marine  Policy  for 
Partial  Loss  and  Contribution  to 
General  Average; 

Complaint,  Marine  Policy,  Averment 
of  Waiver  of  Condition. 
Interpleader: 

Complaint,  Interpleader. 
Intoxicating  Liquors: 

Complaint,  Eecovery  of  Penalty; 

Complaint  To  Becover  a  Penalty  for 
School  Fund. 
Judgments  and  Decrees,  Enforcement 

OF: 

Declaration  on  a  Final  Judgment; 
Declaration  on  Judgment  for  Defend- 
ant; 
Declaration  on  Judgment  of  Foreign 

Court; 
Declaration  on  a  Justice's  Judgment; 
Complaint     on     Judgment,     General 

Form; 
Complaint  Upon  Justice's  Judgment; 
Complaint   on   Foreign   Judgment   of 

Court  of  General  Jurisdiction; 
Complaint   on  Foreign   Judgment   of 

Inferior  Tribunal; 
Complaint  on  Judgment  by  Assignee; 
Complaint  by  Purchaser  at  Sheriff's 

Sale  for  Waste  Committed  Before 

Conveyance. 
Judgments  and  Decrees,  Bbvival  of: 
Complaint  for  Bevival  of  Judgment 

by  Action. 
Landlord  and  Tenant: 
Declaration  for  Bent  on  Lease; 
Declaration  for  Bent  Due  on  Agree- 
ment To  Let; 
Declaration  for  Bent  on  Demise,  and 

Use  and  Occupation; 
Complaint,     Lessor    Against    Lessee 

for  Bent; 
Complaint  by  Lessor  Against  Lessee 

for  Injunction  and  Damages; 
Complaint,  Lessor  Against  Executors 

for  Bent; 


Complaint,  Lessor  Against  Assignee 
for  Bent; 

Complaint,  Assignee  of  Bent  Against 
Lessee; 

Complaint,  Grantee  of  Beveraion 
Against  Lessee  for  Bent; 

Complaint,  Assignee  of  Devisee  of 
Beversion.  and  Bent,  Against  As- 
sign ee  of  Part  of  Premises; 

Complaint,  Lessor  Against  Lessee  for 
Deficiency  After  Be-Entry  by 
Lessor; 

Complaint  by  Landlord,  Having  Paid 
Tax  Which  Tenant  Had  Agreed  To 

Pay; 

Complaint  Against  Landlord  for 
Breach  -ot  Covenant  for  Quiet  Pos- 
session; 

Oomplainf  Against  Tenant  on  Cov- 
enant To  Keep  Premises  ia  Be- 
pair; 

Complaint  on  Promise  To  Pay  for 
Surrender  of  LefLse; 

Complaint  Against  Landlord,  Breaeh 
of  Covenant  To  Keep  in  Bepair, 
Special  Damages; 

Complaint  Against  Landlord  on 
Agreement  To  Complete  Demised 
Premises  Well; 

Complaint,  Sub-tenant  Against  His 
Immediate  L'essor; 

Complaint,  Heir  of  Beversioner 
Against  Lessee. 

Libel  and  Slander: 

Declaration  for  Libel  Charging  Per- 
jury; 

Declaration  for  Slander  Charging 
Bobbery; 

Declaration  for  Irrelev«uit  Libelous 
Statement  Contained  in  Pleading; 

Complaint,  General  Form,  Where  the 
Words  Are  Libelous  on  Their 
Face; 

Complaint  for  Words  Not  Libeloiis 
on  Their  Face; 

Complaint  for  Libel  Belating  to 
Business   or   Profession; 

Complaint,  Where  the  Libel  Was 
Published  in  Defendant's  News- 
paper; 

Complaint  for  Libel  by  Signs; 

Complaint  for  Slander  ^sspecting 
Plaintiff's  Trade,  With  Special 
Damage; 

Complaint,  Where  the  Words  Are 
Actionable  in  Themselves; 

Complaint  for  Slander  of  Title. 

Limitation  of  Actions: 

Complaint  on  an  Express  Promise  in 

Consideration  of  Precedent  Debt; 
Complaint  on  Debt  Barred  by  Statute 
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of  Limitations,  or  a  Discharge,  and 
BeYived  by  New  Promise. 

Loos    AND  LOGOINO: 

Declaration    in    Debt     for    Penalty, 

Converting  Logs; 
Declaration,  Injury  to  Mill  Dam  by 

Logs. 

MaUCIOUS  PROSEGUnOK: 

Declaration  for  Malicious  Prosecu- 
tion; 

Complaint  for  Malicious  Prosecution 
on  a  Criminal  Charge; 

Complaint  for  Obtaining  Indictment, 
on  Which  a  Nolle  Prosequi  Was 
Afterwards  Entered; 

Complaint  for  Arrest  in  a  Civil  Ac- 
tion. 

Master  and  Servant: 

Declaration  for  Negligence  in  Not 
Providing  Safe  Place  for  Employe; 

Declaration,  Action  for  Salary  Upon 
Wrongful  Discharge; 

Complaint  by  Servant  of  Bailroad  In- 
jured by  Defective  Machinery; 

Complaint  Against  Employer  for 
Breach  of  Agreement  To  Employ; 

Complaint  for  Salary  and  Expenses 
on  Wrongful  Discharge; 

Complaint  Against  Third  Person  for 
Wrongfully  Procuring  Plaintiff's 
Discharge; 

Complaint,       Wrongful        Discharge 
After  Agreement   To    Employ    on 
Belease  for  Personal  Injuries. 
Mechai?igs'  Liens  : 

Complaint  To  Set  Aside  Fraudulent 
Lien; 

Complaint  by  Subcontractor,  Against 
Owner  and  Contractor,  for  Labor; 

Complaint  by  Contractor  for  Build- 
ing Materials. 
Mines  and  Minerals: 

Complaint,  Injury  to  JSurf ace  Support 
Caused  by  Mine; 

Complaint  To  Becover  Possession  of 
Mine  and  for  Damage  After  Oust- 
er, 
Mistake: 

Complaint   for  Money  Overpaid    by 
Mistake. 
Money  Had  and  Beceived: 

Complaint,  Money  Beceived,  Common 
Form; 

Complaint,  Lender  Against  Bor- 
rower; 

Complaint,  Paid  Debt  of  Another,  To 
.Be  Bepaid  on  Day  Certain; 

Complaint  for  Money  Beceived  Con- 
trary to  Statute; 

Complaint  on  Account  by  Assignee 
of  Lender  Against  Borrower; 


Complaint,  Paid  Debt  of  Another,  lo 
Be  Bepaid  on  Demand; 

Complaint,  Paid  Money  to  Third  Per- 
son at  Defendant's  Bequest. 

Monopolies  : 

Declaration  on  the  Case  by  Manufac- 
turer Injured  by  Monopoly. 
Mortgages  : 

Complaint  on  Note  and  Mortgage 
(Short  Form); 

Complaint,  Allegation  of  inadequacy 
of  Security  and  Demand  for  Be- 
ceiver  of  Bents  and  Profits; 

Complaint  by  Assignee  Against  Mort- 
gagor, Mortgagee  Who  Guaranteed 
Payment,  Grantee  of  Equity  of  Be- 
demption  Who  Assumed  Mortgage, 
and   Junior  Incumbrancers; 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incum- 
brancers To  Foreclose  Upon  De- 
fault in  Interest,  Insurance  Paid 
by  Mortgagee,  Outstanding  Judg- 
ment; 

Complaint  by  Mortgagee  in  Posses- 
sion Against  Parties  Entitled  To 
Bedeem,  Seeking  an  Accounting 
and  Payment,  or  Strict  Foreclos- 
ure; 

Complaint  To  Bedeem  by  Mortgagor 
Against   Mortgagee; 

Complaint  To  Biedeem  by  Lessee. 

Municipal  Corporations: 

Complaint  Against  City  (General 
Form) ; 

Complaint  Against  Municipality, 
Neglect   of   Excavation   in  Street; 

Complaint  Against  City  or  County 
for  Damage  Done  by  Mob  or  Biot; 

Complaint  To  Becover  Agreed  Dam- 
ages for  Property  Illegally  Taken 
for  Public  Improvement; 

Complaint  To  Becover  Amount  of 
Interest  Coupon. 

Negligence  : 

Declaration  Against  Owner  of  Coach 
for  Negligence  of  Servant  in  Driv- 
ing Against  Chaise; 

Declaration  Against  Bailee  for  Neg- 
ligence; 

Declaration  Against  Common  Car- 
rier for  Losing  Box; 

Complaint,  Negligence  of  Servant  in 
Irving  Against  Plaintiff's  Ve- 
hicle ; 

Complaint  Against  Bailroad,  Cross- 
ing Accident; 

Complaint  Against  Bailroad  for 
Killing  Cattle; 

Complaint  Against  Contractor,  Street 
in  Insecure  State,  Horse  Injured; 

Vol.  IX 


344 


DECLARATION  AND  COMPLAINT 


Complaint  for  Laying  Bubbish  in 
Street,  Plaintiflf  Thrown  From  Car- 
riage; 

Complaint    for    Keeping   Opeji    Dan- 
gerous  Hatchway   Through   Which 
Plaintiff  Fell; 
Nuisancb: 

Declaration  for  Nuisance  Near 
Dwelling; 

Complaint  Against  Erector  of 
Slaughter  House,  a  Nuisance,  Seek- 
ing Damages; 

Complaint,  Prayer  for  Judgment  for 
Injunction  Against  Nuisance,  and 
for  Damages; 

Complaint  Against  Continuer  of  Nuis- 
ance. 
Officers  : 

Complaint  by  the  Attorney-General; 

Complaint  by  a  Single  Officer; 

Complaint  by  Board  of  Officers; 

Complaint  for  an  Office  Not  Elective; 

Complaint,  Assignment  of  Breach  of 
Bond  of  County  Treasurer; 

Complaint,  Assignment  of  Breach  in 
Sheriff's  Bond  for  Neglect  To 
Levy; 

Complaint,  Assignment  of  Breach  in 
Sheriff's  Bond,  Neglect  To  Sell; 

Complaint,  Assignment  of  Breach  In 
Sheriff's  Bond,  Neglect  To  Beturn; 

Complaint,  Allegation    of    Judgment 
Against  Sheriff. 
Parext  and  Child: 

Declaration  in  Trespass  for  De- 
bauching Daughter  and  Servant; 

Declaration  in  Case  for  Debauching 
Daughter; 

Complaint  for  Seduction  of  Plain- 
tiff's Daughter  or  Servant; 

Complaint  by  Parent  for  Services  of 
Minor  Son. 
Partition  : 

Declaration  for  Partition,  Tenants  in 
Common; 

Complaint  for  Partition,  General 
Form; 

Complaint     for     Partition,     Setting 
Forth  Sources  of  Title. 
Partnership: 

Declaration  by  Surviving  Partner; 

Count  on  Promise  to  Surviving  Part- 
ner; 

Declaration  Against  Surviving  Part- 
ner; 

Count  on  Promise  by  Surviving  Part- 
ner; 

Commencement  of  Complaint  by  or 
Against  Partners; 

Commencement  of  Complaint  by  or 
Against  Partners,  Alleging  Part- 
nership; 


Complaint  by  Surviving  Partner  on 
a  Cause  of  Action. Which  Accmed 
to  His  Firm; 

Complaint   To  Dissolve  Partnership; 

Complaint  for  Dissolution  of  Partner- 
ship on  Account  of  Defendant's 
Misappropriation  of  Funds; 

Complaint  To  Enjoin  Late  Partner 
From  Continuing  Business  Aft«r 
Dissolution; 

Complaint  by  Administrator  of  De- 
ceased Partner  Against  Survivor. 
Passengers: 

Declaration  Against  Proprietors  of 
Stage  Coach  for  Injuries  From 
Overturning  It; 

Complaint  Against  Proprietor  of 
Stage  Coach  for  Loss  of  Baggage; 

Complaint  Against  Common  Carrier 
of  Passengers,  by  Steamboat,  for 
Injuries; 

Complaint  Against  Bailroad  for  In- 
juries to  Person; 

Complaint  Against  Proprietor  of 
Stage  Coach  for  Injuries  to  Per- 
son; 

Complaint,  Wrongfully  Ejecting  Pas- 
senger From  Train. 
Patents: 

Declaration    for    Damages    for    in- 
fringement of  Patent. 
Paupers  : 

Declaration  Against  Town  for  Board 
of  Pauper; 

Complaint    Against    Town   for   Med- 
ical Services  to  Pauper. 
Penalties,  Forfeitures  and  Fines: 

Declaration  by  a  Common  Informer; 

Declaration  in  Debt  for  Violation  of 
Excise  Law; 

Declaration  for  Penalty  Given  by 
Statute; 

Declaration  in  Qui  Tam  Action; 

Complaint  for  Penalties,  General 
Form; 

Complaint  for  Selling  Liquors  With- 
out License;  Alleging  Both  Sales 
in  Small  Quantities  and  Sales  To 
Drink  on  the  Premises; 

Complaint  for  Selling  Liquors  on 
Sunday  or  Election  Day; 

Complaint  by  Wife  or  Husband 
Against  Dealer  in  Intoxicating 
Liquors  for  Illegally  Selling  to 
Plaintiff's  Husband  or  Wife* 

Complaint  for  Violation  of  Ordinance 
of  Board  of  Supervisors; 

Complaint    Against   a    Witness    for 
Disobeying  Subpoena. 
Physicians  and  Suroeons: 

Declaration  as  Surgeon,  and  for 
Medicines; 
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Complaint  Against  Surgeon  tor  Mal- 
treatment; 

Complaint,     Negligently     Performing 
an  Operation. 
Pledges: 

Complaint  by  Pledgor  of  Note  To 
Becover  Excess; 

Complaint  Against  Pledgee  for  In- 
jury to  Pledge; 

Complaint  Against  Pledgee  for  Loss 
of  Pledge. 
Prayeb  for  Belief: 

Prayer  for  Relief  to  Complaint. 
PaiNciPAii  AND  Agent: 

Declaration  Against  Shopman  for 
Selling  on  Credit  Contrary  to  Ex- 
press Orders; 

Declaration  by  Agent  Against  Prin- 
cipal for  Commission  According  to 
Agreement; 

Complaint  Against  Agent  for  Breacb 
of  Instructions  as  to  Sale; 

Complaint  Against  Agent  for  Money 
Cbllected; 

Complaint  Against  Agent  for  Care- 
lessly Selling  to  Insolvent; 

Complaint  Against  Agent  for  Selling 
for  Worthless  Bill; 

Complaint  Against  Auction^r  for 
Selling  on  Credit; 

Complaint  Against  Agent  for  Not 
Using  Diligence  To  Sell  Goods; 

Complaint  Against  Auctioneer  for 
Selling  Below  Seller's  Limit; 

Complaint  Against  Auctioneer  or 
Agent  for  Not  Accounting. 

PBINCIPAIi    AND    SxniETY: 

Complaint  by  Surety  Against  Prin- 
cipal, for  Debt  for  Goods  Sold  and 
Costs  of  Judgment  Thereon  Paid 
by  Surety; 

Complaint  by  Surety  on  Lease 
Against  Principal; 

Complaint  by  Surety  Against   Prin- 
eipal   for   Money  Paid  on  Under- 
taking on  AppeaL 
Quieting  Title: 

Complaint  To  Compel  the  Determina- 
tion of  Claims  to  Beal  Property; 

Complaint  To  Remove  a  Mortgage 
Which  Is  a  Cloud  Upon  Title; 

Complaint,  Action  To  Quiet  Title; 

Cross-Complaint,  Setting  Up  Title  in 
Defendant. 
Raiuioads: 

Complaint  Against  Common  Carrier 
for  Loss  of  Goods  (a),  (b);. 

Complaint  Against  Common  Carrier 
for  Failure  To  Deliver  in  Reason- 
able Time,  With  Special  Damage; 

Complaint  by  Owner  of  Goods 
Against    Common    Carrier    To   Re- 


cover Back  Excess  of  Freight  Ex- 
acted; 
Complaint,  Destruction  of  Adjoining 
Property  by  Sparks  From  Locomo- 
tive. 

RfCEIVEBS: 

Complaint  by  Receiver  Alleging  Ap- 
pointment for  Dissolved  Corpora- 
tion; 

Complaint  by  Receiver  Alleging  Ap- 
pointment Pending  Litigation. 

Recognizances: 

Declaration  on  Recognizance  of 
Bail; 

Declaration  on  Bail  Bond  by  As- 
signee of  Sheriff. 

Reformation  : 
Complaint  To  Reform  a  Conveyance 
by   Correcting  Mistake  in   Bound- 
ary. 

Replevin: 

Declaration  in  Cepit  et  Detinet; 

Declaration  in  Cepit  (for  taking 
goods) ; 

Declaration  in  Detinet  (for  detaining 
goods) ; 

CN>mplaint  To  Recover  Goods  Taken 
From  Lessee  or  Bailee; 

Complaint  for  Goods  Wrongfully 
Taken  From  Plaintiff's  Possession; 

Complaint  To  Recover  Goods  Wrong- 
fully Detained; 

Complaint  To  Recover  Goods  From 
One  Having  Derived  Possession  In- 
nocently; 

Complaint  by  Seller  To  Recover 
Goods  From  Fraudulent  Buyer; 

Complaint   To   Recover   Goods   From 
Fraudulent  Buyer  and  His  Trans- 
feree. 
Rescission  and  Cancellation: 

Complaint  for  Rescission  of  a  Con- 
tract and  Repayuient  of  Advances 
on  the  Ground  of  Fraud; 

Complaint   To   Cancel   Contract    for 

Fraud. 
Rescue  and  Escape: 

Declaration  Against  Sheriff  for  Es- 
cape on  Mesne  Process; 

Declaration  for  Rescue; 

Complaint  for  an  Escape,    Common 
Form. 
Reversions: 

Declaration  in  Case  for  Injury  to 
the  Reversion; 

Declaration   in   Case  for    Injury    to 
Reversionary  Interest  in  Goods. 
Re>vard: 

Declaration  for  Reward  Advertising 
for  Discovery  of  Offender; 

Declaration    for    Reward    Defendant 
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Advertised  He  Would  Give,  in  Civil 
Case; 

Complaint  for  Beward,  Criminal  Case. 
BlOHT,  Weit  OF: 

Coant  in  Writ  of  Bight  on  Demand- 
ant's Own  Seizin; 

Count    on    Seizin     of    Demandant's 
Father. 
Saubs: 

Declaration  in  Assumpsit,  Ghoods 
Sold,  With  Monej  Counts; 

Complaint,  Sale  and  Delivery; 

Complaint,  Sale  and  Delivexy  Where 
Price  Was  Agreed  on; 

Complaint,  Sale  and  Delivery,  Upon 
an  Account; 

Complaint,  Sale  to  Defendant,  and 
Delivery  to  a  Third  Person; 

Complaint  for  Necessaries  Furnished 
to  Defendant's  Wife  or  Children; 

Complaint  Against  Fraudulent  Buy- 
er, Seeking  Injunction  Bestraining 
Sale   Pending  Suit; 

Complaint,  Sale  and  Delivery,  An- 
ticipating and  Avoiding  Defense  of 
Payment; 

Complaint,  Sale  and  Delivery,  An- 
ticipating and  Avoiding  Defense  of 
an  Unexpired  Credit; 

Complaint  Against  Seller  for  Not 
Delivering; 

Complaint  Against  Buyer  for  Befus- 
ing  To  Beceive  €k>oa8; 

Complaint  Against  Seller  of  Stock 
for  Not  Delivering; 

Complaint  Against  Buyer,  Contract 
Made  by  Broker; 

Complaint  on  Contract  To  Bedeliver 
Goods  or  Pay  in  Beasonable  Time; 

Complaint  Against    Buyer    for    De- 
ficiency After  Besale. 
Schools  and  School  Districts: 

Complaint  by  Teacher  To  Becover  for 
Services; 
Seduction: 

Complaint  for  Seduction. 
Skbvicb  or  Pbocess  and  Papers: 

Affidavit  of  Service  of  Declaration  on 
Party; 

Affidavit  of  Service    of    Declaration 
on   Attorney. 
Sheriffs  and  Constables: 

Declaration  Against  a  Sheriff  for  a 
False  Beturn; 

Declaration  Against  Sheriff  for 
Neglecting  To  Levy  and  Keturn  a 
Fieri  Facias; 

Declaration  Against  Sheriff  for  Es- 
cape Under  Capias  Ad  Satisfacien- 
dum; 

Declaration  for  Money  Collected  by 
Sheriff; 


Complaint  Against  Sheriff  for  Neg- 
lecting To  Levy; 

Complaint  Against  Sheriff  for  Neg- 
lecting To  Pay  Over  Moneys  Col- 
lected on  Execution; 

Complaint  Against  Sheriff  for  Neg- 
lecting To  Beturn  Execution; 

Complaint  Against  Sheriff  for  False 
Beturn; 

Complaint  by  Mortgagee  of  Chattels 
Against  Sheriff  for  Selling  on 
Execution    Against    Third    Person; 

Complaint  Against  Sheriff  for  Es- 
cape, on  Order  of  Arrest. 

Ships  and  Shipping: 

Declaration  on  Charter  Party  for 
Freight  and  Demurrage; 

Declaration  on  Charter  Party  for 
Failure  To  Furnish  Cargo; 

Declaration  Against  Owner  of  Steam- 
boat for  Negligence; 

Declaration  Against  Owner  of  Vea- 
ael  for  Negligence  in  Navigation; 

Complaint  by  Ship  Owner  Against 
Charterer  for  Demurrage; 

Complaint,  Charterer  Against  Owner 
for  Abandoning   Voyage; 

Complaint  by  Ship  owner  Against 
Charterer  for  Not  Loading; 

Complaint  by  Shipowner  Against  As- 
signee of  Cargo; 

Complaint  for  Freight  Against  Con- 
signor; 

Complaint  for  Freight  Against  Con- 
signee; 

Complaint  by  Shipowner  Against 
Charterer  for  Freight,  (a),  (b) ; 

Complaint  for  Not  Properly  Stowing 
Cargo,  Whereby  Freight  Was  Di- 
minished; 

Complaint,  Averment  of  Loss  in  Un- 
loading; 

Complaint  Against  Carriers  by  Water 
for  Not  Begarding  Notiee  To  Keep 
Dry; 

Complaint  for  Negligence  ia  Load- 
ing Cargo. 

Special  Assessment; 
-Complaint   To   Enjoin    a    Municipal 
Corporation    From    Deeding    Land 
Sold    for   Illegal     Special    Assess- 
ment. 

Specific  Peeforhance: 

Complaint  for  Specific  Performance, 
Vendor  Against  Purchaser; 

Complaint  for  Specific  Performance 
on  an  Exchange,  Parties  Having 
Taken  Possession; 

Complaint  by  Creditor  for  Perform- 
ance of  Agreement  To  Give  a 
Chattel  Mortgage. 
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SUBBOOATION: 

Complaint  by  Fire  Insurance  Com- 
pany To  Be  Subrogated  to  Insurer 's 
Bights,  by  Statute; 

Substance  of  Complaint  for  Subroga^ 
tion  by  Vendor  of  Land  Subject  to 
Mortgage,  Compelled  To  Pay; 

Substance  of  Complaint  for  Subroga- 
tiom  by  Purchaser,  Where  Previous 
Foreclosure  Was  Set  Aside. 

Subscriptions  : 
Complaint  on  Subscription  to  Public 
Object. 

SUPPIiEMENTAL    PLEADING: 

Supplemental  Complaint  in  Creditor's 

Suit  To  Set  Aside  Assignment; 
Supplemental   Complaint,    Allegation 

of  Ignorance,  Matters  Before  Suit; 
Supplemental    Complaint    in    Action 

To  Enjoin  Violation  of  Agreement 

Not  To  Continue  Trade; 
Supplemental   Complaint,    Allegation 

of  Ignorance,  Matters  Before  Suit. 

Supplementary  Proceedings: 

Complaint  by  Beceiver  Alleging  Ap- 
pointment in  Supplementary    Pro- 
ceedings. 
Taxation  : 

Complaint  for  Collection  of  Personal 
Tax  From  Manufacturing  Corpora- 
tion; 

Complaint  for  Becovery  of  Tax  Paid 
Under  Protest. 
Telegraphs  and  Telephones: 

Complaint  by  Addressee  for  Failure 
To  I>eliver  a  Message. 
Title: 

Declaration,  Title  by  Feoffment; 

Declaration,  Title  by  Lease; 

Declaration,  Assignment  of  a  Term 
to  the  Plainti£f; 

Declaration,  Inducement,  Seizin  in 
Fee,  Husband  and  Wife  in  Bight 
of  Wife; 

Declaration,  Inducement,  Seizin  for 
Life; 

Declaration,  Title  by  Surrender  of  a 
Leasehold  Interest; 

Declaration,  Title  by  Covenant  To 
Stand  Seized  to  Uses; 

Declaration,  Inducement  That  the 
Grantor  or  Lessor  Was  Seized  in 
Fee  Simple; 

Declaration,  Title  by  Marriage; 

Declaration,  Title  by  Descent; 

Declaration,  Inducement,  Estate  in 
Coparcenary; 

Declaration,  Inducement,  Estate  in 
Joint  Tenancy; 

Declaration,  Inducement  of  Tenancy 
by  Curtesy  or  Dower. 


Trade-Marks  and  Trade  Names: 

Complaint  To  Bestrain  Infringement, 
Name  of  a  Periodical  Ptrblication ; 

Complaint  To  Bestrain  Infringement 
of  Trade-Mark,  and  for  Damages. 
Trespass : 

Declaration  in  Trespass  for  Injury 
to  Personal  Property; 

Declaration  in  Trespass  De  Bonis 
Asportatis; 

Declaration  in  Trespass  Quare  Clan- 
sum  Fregit; 

Complaint  for  Trespass  to  Land,  (a), 
(b); 

Complaint  for  Entering  House  and 
Injuring  It  and  Goods; 

Complaint  for  Treble  Damages  for 
Injuring  Trees; 

Complaint  for  Trespass  to  Land  for 
Cutting  and  Converting  Timber; 

Complaint  for  Trespass  to  Land  for 
Bemoving  Fence; 

Complaint  for  Trespass  to  Land, 
Where  New  Fence  Wtw  Not  on 
Line; 

Complaint  for  Malicious  Injury; 

Complaint  for  Malicious  Injury, 
Claiming  Increased  Damages  Un- 
der Statute; 

Complaint  for  Taking  Goods,  Posses- 
aion  Begained  Before  Suit; 

Complaint  for  Taking  Goods  (Tres- 
pass) ; 

Cbmplaint  for  Seizing  Vessel. 
Trover  and  Conversion: 

Declaration  in  Case  in  Trover  for 
Promissory  Note; 

Declaration  in  Case  in  Trover  for 
Goods,  Etc.; 

Complaint  for  Conversion  of  a  Prom- 
issory Note; 

Complaint  by  Seller  Against  Fraud- 
ulent Buyer  of  Goods  for  Damages 
for  Conversion; 

Complaint  for  Conversion  by  Ad* 
mintstrator; 

Complaint  for  Conversion; 

Complaint  for  Conversion  by  As- 
signee After  Conversion; 

Complaint  for  Conversion  of  a  Bond 
by  Assignee  After  Conversion; 

Allegation  in  Complaint  for  Goods 
Beceived  Contrary  to  Statute; 

Complaint   Against   Watchmaker  for 
Befusing  To  Beturn  Watch. 
Use  and  Occupation  : 

Declaration,  Common  Counts  for 
Ufee  and  Occupation   of  Dwelling; 

Declaration,  Common  Counts  for  Use 
and  Occupation  of  Lodging; 

Declaration,  Common  Counts  for 
Board  and  Lodging; 
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Declaration,     Comman     Counts     for  i 
Necessities    Provided    for   Defend- 
ant; 

Declaration,  Oommon  Count  for 
Hire  of  Horses  and  Carriages, 
Etc.; 

Complaint  in  Action  for  Use  and  Oc- 
cupation, General  Form^ 

Complaint  for  Fixed  Rent; 

Complaint  for  Board  and  Lodging; 

Complaint  for  Lodgings; 

Complaint  Against  Hirer  of  Furni- 
ture, Etc.,  for  Negligence; 

Complaint  for  Hire  of  Furniture, 
Etc.,  With  Damages  for  Hl-Use; 

Complaint  for  Hire  of  Pianoforte 
mth  Damages  for  Not  Beturning 

It; 

Complaint  on  an  Account  for  Hire  of 

Horses,  Carriages,  Etc.; 
Complaint  for  Driving  on    Different 

Journey    From    That    Agreed,   and 

for  Negligence; 
Complaint  for  Pasturing. 

Vendoe  and  Purchaser: 

Declaration,  Common  Count  for  Free- 
hold Estate  Sold  and  Conveyed; 

Declaration,  Common  Count  for 
Leasehold  Estate  Sold  and  As- 
signed; 

Declaration  Against  Vendor  for  Not 
Making  Good   Title; 

Complaint  on  Land  Contract  for  Not 
Purchasing; 

Complaint  for  the  Consideration 
Money  of  a  Conveyance; 

Complaint  for  Breach  of  Contract, 
Purchaser  Against  Vendor; 

CompTaint  Against  Purchaser  for 
Deficiency  on  Bessie; 

Complaint,  Averment  of  Defendant's 
Bescission,  as  Excuse  for  Plain- 
tiff ^s  Non-Performance; 

Complaint  by  Vendor  Against  Exec- 
utor; 

Complaint,  Averment  of  False  Bep- 
resentations  by  Defendant  Which 
Prevented    Plaintiff    Prom    Fulfill- 

Complaint  for  Bepayment  of  Deposit 
on  Contract  for  Purchase  of  Beal 
Estate,   Unfulfilled; 

Complaint  on  Covenant  To  Maintain 
Fence; 

Complaint  on  Covenant  Against  Nuis- 
ances, Deed  Executed  Only  by 
Grantor; 

Complaint  on  Grantee's  Covenant  To 
Build; 

Complaint  for  Not  Conveying  and 
for  Bedelivery  of  Securities. 


Wabehousbmen: 
Declaration    by    Warehouseman    for 

Storing  Goods; 
Complaint  Against  Warehouseman  for 

Loss  of  Goods; 
Complaint   Against   Bailee    for    Not 

Taking    Care    of    and    Beturning 

Goods; 
Complaint     Against     Warehouseman 

for  Befusal  To  Deliver; 
Complaint     Against     Warehouseman 

for    Injury    to    Goods    by    Neglect 

To  Obey  Instructions; 
Complaint     Against     Warehouseman 

for  Not  Forwarding  Goods,  Accord- 
ing to  Agreement. 
Warranty: 
Declaration   on   Warranty  of  Horse; 
Declaration   for  False  Warranty    of 

Horse; 
Declaration  for  Breach  of  Covenant 

of  Good  Title; 
Complaint  on  Warranty  of  Soundness 

of  Hbrse; 
Complaint  on  Warranty  of  Genuine- 
ness of  Note  Sold; 
Complaint  for  Breach  of  Contract  on 

Warranty     of     Title    of     Chattels 

Sold; 
Complaint  on  Warranty  of    Amount 

Due  on  Judgment  Assigned; 
Complaint    on    Covenant,    Expressed 

To  Be  Subject  to  Specific  Ineum- 

brance; 
Complaint    on    Covenant    for    Quiet 

Enjoyment; 
Complaint  on  Covenant  of  Seizin,  or 

of  Power  To  Convey; 
Complaint  on  Covenant  of  Warranty 

of  Title; 
Complaint  on  Covenant  of  Warranty 

for  Deficiency  in  Quantity; 
Complaiiit  on   Covenant  Against  In* 

cumbranees  on  Beal  Property. 
Waste: 
Declaration  in  Waste,  Voluntary; 
Declaration  in'  Waste,  Permissive; 
Complaint  by  Lessor    for    Damages 

for  Waste; 
Complaint  by  Heirs  Against  Doweress 

and  Her  Husband; 
Complaint  by  Devisee  for  Damages 

for  Waste; 
Complaint  for  Forfeiture  and  Bvie- 

tion  on  Account  of  Waste. 
Waters  and  Watercourses: 

Declaration  for  Damage  Caused    by 

Continuing  Dam,  Flowing  Meadow; 
Complaint,     Allegation     of     Special 

Damage  to  Plaintiff's  Land; 
Complaint,    Allegation    Against   Con- 

tinuer  of  Dam  Which  Is  Noisanea; 
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Complaint  Against  Erector  af  a 
Dam  Which  Is  Nuisance,  Seeking 
Abatement   and   Damages; 

Complaint  for  Erecting  a  Dam  Be- 
low  Causing  Backwater; 

Declaration  for  Damages  for  Diver- 
sion of  Stream; 

Complaint  for  Diverting  Water  From 
PUintiff's   Mill; 

Complaint,  Action  To  Bestrain  De- 
stroying Water  Supply  for  Irriga- 
tion by  Mining  Operation; 

Complaint,  Action  for  Damages  for 
Interfering  With  Floating  Logs. 

Wblm: 

Complaint  by  Creditor  of  Deceased 
Against  Legatee; 

Complaint  Against  Devisee  by  Cred- 
itor of  Deceased. 

WlTNDiNo  Up  Corporations: 

Complaint,  Action  by  Stockholder  To 
Wind  Up  Corporation. 

Work  and  Labor: 

Declaration,  Common  Counts  for 
Work,  Labor  and  Materials,  With 
Money  Counts; 

Declaration  for  Wages  as  Hired 
Servant; 

Declaration  for  Not  Receiving  Hired 
Servant  Into  Service; 

Declaration  for  Work  With  Horses 
and  Carriages; 

Declaration  for  Work,  Journeys,  and 
Attendance; 

Dieclaration  by  Undertaker; 

Declaration  for  Carriage  of  Goods  by 
Land; 

I>eelaration  by  Nurse  for   Services; 

Declaration  for  Board  and  Wages  as 
Hired  Servant; 

Complaint  for  Work  and  Labor,  Gen- 
eral Form; 

Complaint  by  Employe  Discharged 
or  Prevented  From  Fulfilling  Con- 
tract; 

Complaint  for  Employe's  Befusal  To 
Serve; 

Complaint  for  Bepayment  of  Ad- 
vances on  Contract  for  Services 
Unfulfilled; 

Complaint  on  Special  Contract  Com- 
pletely Fulfilled; 

Complaint  for  Work  and  Materials 
Furnished; 

Complaint   for  Work    and   Materials 

Furnished  on  an  Account; 
Complaint  for  Tuition  Bills; 
Complaint   by   Proprietors   of   News- 
paper for  Advertising; 
Complaint  by  Advertising  Agent  for 
Services  and  Disbursements; 


Complaint  for  Services  in  Editing  or 
Compiling  Book; 

Complaint  for  Writer's  Services  in 
Editing  Newspaper; 

Complaint  for  Work  and  Labor  Upon 
an  Account; 

Complaint  for  Goods  Made  at  De- 
fendant's Bequest  ,and  Not  Ac- 
ceoted* 

Complaint  for  Breach  of  Contract  To 
Manufacture  Goods; 

Complaint  on  Promise  To  Manufac- 
ture Wool; 

Complaint  Against  Printer  on  Agree- 
ment To  Print,  and  for  Injury  to 
Stereotype  Plates; 

Complaint  for  Stabling  of  Horses; 

Complaint  Against  Watchmaker  for 
Not  Using  Due  Care  and  Skill  in 
Repairing; 

Complaint  Against  Common  or  Pri- 
vate Carrier  on  Special  Contract 
for  Negligent  Loss  of  Goods; 

Complaint   Against    Common   or  Pri- 
vate  Carrier   on    Special    Contract 
for    Failure    To    Deliver    at    Time 
Agreed,  With  Special  Damage. 
Writ  of  Entry: 

Declaration  on  Writ  of  Entry. 

L    D6elaratioii8»  Commencemeiits. 

A.    Commencement      of      Declaration 
Where   Suit   is  Commenced  hy 
Declaration, 
Supreipe    court.      Of    (May)    term    (if 
the  narr.  is  filed  in  vacation,  and  the 
cause  of  action  has  arisen  after  the 
term,   insert   here    a   particular   day, 
thus,  to-wit,  of  the  fifteenth  day  of 
June),    in    the     year    one    thousand 
eight  hundred  and  (forty-six). 
County,  ss.:     A.  B.,  plaintifE  in  this 
suit,  by  E.  F.,  his  attorney,  comes  into 
this  court,  according  to  the  form  of  the 
statute  authorizing  the  commencement 
of  suits  by  declaration,  and  complains 
of  C.  D.,  defendant  in  this  suit,  of  a 
plea  of  trespass  on  the  case  upon  prom- 
ises  (or  as  the  action  may  be):     For 
that  whereas,   etc.    (or  if  in  trespass: 
'*For  that,  etc.,"  proceeding  as  in  the 
ordinary  forms  of  declarations).    Burr. 
App.  327,  §594. 
B.    Commencement     of     Declaration 
Against    Defendant    in    Actual 
Custody, 
(Title   and  venue.)     A.  B.,  plaintiff 
in    this   suit,    by   E.   F.,    his    attorney, 
complains  of  C.  D.,  defendant  in   this 
suit,  being  in  the  custody  of  the  sher- 
iff of  the  county  of  (Kings),  by  virtue 
of  a  certain  writ  of  the  people  of  the 
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state  of  New  York,  called  a  capias  ad 
respondendam,  issuing  out  of  the  su- 
preme court  of  judicature  of  the  people 
of  the  said  state,  before  the  justices 
of  the  court  aforesaid,  at  the  suit  of  the 
said  plaintiff,  against  the  said  defend* 
ant,  and  returnable  in  the  same  court, 
the  (first  Monday  of  May),  in  this 
present  term  of  (May)  of  a  plea  of 
(trespass  on  the  case).  Burr.  App.  830, 
1594. 

0.  Deolaraiian,  Commencement  Against 
Several  Defendants,  Some  Tdk- 
en.  Etc, 

(Title  and  venue.)  A.  B.,  plaintiff 
in  this  suit,  by  E.  F.,  his  attorney, 
complains  of  C.  D.  and  B.  B.,  defend- 
ants in  this  suit,  the  said  C.  D.  being 
in  custody,  etc.,  and  the  sheriff  of  the 
county  of  (Bichmond)  to  whom  the 
writ  of  capias  ad  respondendum  issued 
in  this  suit  was  directed  and  delivered, 
having .  returned  the  same,  as  to  the 
said  defendant,  B.  B.,  not  found,  of  a 
plea,  etc.    Burr.  App.  330,  |594. 

D.  Commencement     of     DecJaration 

Where  Executor  is  Plaintif. 

(Title  and  venne.)  A.  B.,  executor 
of  the  last  will  and  testament  of  J.  K., 
deceased,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  G.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea,  etc.  (or,  if  commenced 
by  declaration,  vary  the  form  accord- 
ingly. If  the  action  be  debt,  omit,  in 
ordinary  cases,  the  words  "owes  to, 
and,"  in  the  commencement.)  Burr. 
App.  329,   1594. 

E.  Commencement,    Where   AdminiS' 

trator  is  Plaintif, 

(Title  and  venue.)  A.  B.,  adminis- 
trator of  all  a^d  singular  the  goods, 
chattels  and  credits  which  were  of  J. 
K.,  deceased,  at  the  time  of  his  death, 
who  died  intestate,  plaintiff  in  this 
suit,  by  E.  F.,  his  attorney,  complains 
of  C.  D.,  defendant  in  this  suit,  etc. 
(as  in  I,  B).    Burr.  App.  329,  fd94. 

F.  Commencement      of     Declaration 

Where  Executor  is  Defendant. 
(Title  and  venue.)  A.  B.,  plaintiff 
in  this  suit,  by  B.  F.,  his  attorney, 
complains  of  C.  D.,  executor  of  the  last 
will  and  testament  of  J.  K.,  deceased, 
defendant  in  this  suit,  being  in  custody 
of,  etc.  (or  according  to  the  case.  And 
as  to  the  commencement  in  debt,  see 
r,  D).    Burr.  App.  329,  f594. 


G.    Commencement      of     Declaration 
Where  Administrator  is  Defend- 
ant. 
(Title  and  venue.)     A.  B.,  plaintiff 
in   this   suit,   by   E.   F.,   his   attorney, 
complains   of   G.    D.,   administrator   of 
all  and  singular  the  goods,  chattels  and 
credits  which  were  of  J.  K.,  deceased, 
at  the  time  of  his  death,  who  died  intes- 
tate, defendant  in  this  suit,  etc.  (as  in 
I,   D).     Burf.   App.   829,   |594. 

H.  Commencement,  Where  Infant  is 
Plaintif. 

(Title  and  venue.)  A.  B.  and  J.  N., 
who  is  admitted  by  the  justices  of  the 
supreme  court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  in  the 
court  aforesaid,  here  to  prosecute  for 
the  said  A.  B.,  who  is  an  infant  within 
the  age  of  twenty-one  years,  as  the 
next  friend  of  the  said  A.  B.,  complains 
of  G.  D.,  defendant  in  this  suit,  being 
in  custody,  etc.  (or,  if  commenced  by 
declaration,  vary  the  form  aceording- 
ly).     Burr.  App.  329,  f594. 

I.  Commencement,  Where  Town  is 
Plaintif. 

(Title  and  venne.)  The  town  of 
(New  Bochelle),  in  the  county  of 
(Westchester),  plaintiffs  in  this  suit, 
by  E.  F.,  their  (its)  attorney,  complain, 
etc.     Burr.  App.  328,  |594. 

J.  Commencement,  Where  Town  is 
Defendant. 

(Title   and   venue.)      The    town    of 

,   in   the   county   of  , 

was  summoned  to  answer  A.  B.,  of  a 
plea  of  (trespass  on  the  case),  and 
thereupon,  the  said  plaintiff,  by  E.  F., 
his  attorney,  complains,  etc.  Burr. 
App.  328,  1594. 

K  Commencement  of  Declaration 
Where  County  is  Plaintif. 

(Title  and  venue.)  The  board  of 
supervisors  of  the  county  of  (Dutch- 
ess), plaintiffs  in  this  suit,  by  K  F., 
their  attorney,  complain  of  G.  D.,  etc. 
Burr.  App.  828,  f594. 

L.  Commencement,  Where  County  is 
Defendant. 

(Title  and  venue.)  The  board  of 
supervisors  of  the  county  of  (Orange) 
were  summoned  to  answer  A.  B.,  of 
a  plea  of  (trespass  on  the  case),  and 
thereupon  the  said  plaintiff,  by  E.  F., 
his  attorney,  compUins,  etc.  Burr. 
App.  328,  1594. 

M.    Declaration,    Where    Corporation 

is  Plaintif. 
The  mayor,  aldermen  and  common* 
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alty  of  the  city  of  New  York  (or  oth- 
erwise, according  to  the  name  of  the 
corporation),  plaintiffs  in  this  suit,  t>y 
J.  McK.,  their  attorney,  complain  of 
C.  D.,  etc.     Burr.  App.  327,  |594. 

N.  Ctnnmencement  of  Deelaratian, 
Where  Corporation  i§  Defend" 
anU 

The  president,  directors  and  company 

of   the   bank    of were   stlm- 

moned  to  answer  A.  B.,  of  a  plea  of 
(trespass  on  the  case  upon  promises): 
And  thereupon  the  said  A.  B.,  by  £.  F., 
his  attorney,  complains,  etc.  Burr. 
App.  328,  {594. 

O.  Declaration,  Where  Banking  As- 
eociation  ie  Plaintif, 

A.  B.,  president  of  the  N.  A.  T.  and 
S.  Company,  an  association  doing  busi- 
ness in  the  (city  of  New  York),  under 
and  by  virtue  of  an  act  of  the  legisla- 
ture of  the  state  of  New  York,  entitled 
"An  act,  to  authorize  the  business  of 
lianking,  passed  April  18,  1838,''  plain- 
tiff in  this  suit,  by  £.  F.,  his  attorney, 
complains,  etc.  Burr.  App.  328,  {504; 
23  Wend.  (N.  Y.)  103;  25  Wend.  (N. 
T.)    605. 

P.  Commencement  of  Declaratum, 
Where  Banking  Association  is 
Defendant. 

A.  B.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  complains,  etc.  (according 
to  the  mode  of  commencing  the  suit), 
of  C.  D.,  president  of  the  £.  C.  bank, 
an  association  doing  business,  etc.  (as 
in  I,  O),  defendant  in  this  suit,  etc. 
Burr.  App.  328,  {594;  24  Wend.  (N.  Y.) 
345;   6  Hill   (N.  Y.)   240. 

Q.    Commencement      of      Declaration 
Against   Defendant    by    Wrong 
Name. 
A.  B.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  complains  'of  C$  D.,  de- 
fendant in  this  suit,  who  was  arrested 
(or    "served    with    process")    by    the 
name  of  T.  D.,  being  in  custody,  etc. 
(if  commenced  by  declaration,  vary  ac- 
cordingly),  of  a  plea,   etc.     For   that 
whereas,  etc.  (the  right  name  through- 
out the  declaration  afterwards).    Burr. 
App.  329,  {594. 

IL    Ck»nxdainti%  Common  Fonus. 

A.  Commencement  of  Complaint, 
General  Form. 

(Name  of  court,  etc.)  A.  B.,  plain- 
tiff, F.  Y.  Z.,  defendant.  The  plaintiff 
complaining  of  the  defendant  alleges: 
1  Abb.  Forms  134. 


B.    Complaint,  Qeneral  Form. 

I.  That  his  action  is  founded  on  an 
instrument  for  the  payment  of  money 
only,  made  and  delivered  by  defend- 
ant to  plaintiff,  of  which  the  following 
is  a  copy:    (copy  of  the  instrument). 

II.  That  there  is  due  to  the  plain- 
tiff  thereon    from    the    defendant    the 

sum  of dollars  (with  interest 

from  ),  which  he  claims,  and 

asks  judgment  for.    1  Abb.  Forms  215. 

(X  Complaint  by  One  Creditor  Suing 
on  Belxalf  of  All  Others. 

(Name  of  court,  etc.)  A.  B.,  plain- 
tiff, against  Y.  Z.,  defendant.  The 
plaintiff,  complaining  on  behalf  of  him- 
self and  all  others  the  creditors  of  M. 
N.,  who  shall  in  due  time  come  in  and 
seek  relief  by,  and  contribute  to  the 
expenses  of  this  action,  alleges:  (set 
forth  cause  of  action). 

That  the  said  creditors  of  M.  N.  are 
very     numerous,     to-wit,     more     than 

in  number,  and  that  some  of 

them  are  unknown  to  the  plaintiff,  and 
cannot  with  diligence  be  ascertained 
by  him,  and  that  it  is  impracticable 
therefore  for  him  to  bring  them  all 
before  the  court  in  this  action;  where- 
fore he  sues  for  the  benefit  of  alL  1 
Abb.  Forms  128. 

B.  Complaint  hy  One  Creditor  Suing 
on  Behalf  of  All  Others,  Par- 
ticular  Class  of  Creditors. 

(Title  as  above.) 

The  plaintiff,  complaining  on  behalf 
of  himself  and  all  others  the  creditors 
of  M.  N.,  who  are  parties  to  the  deed 
of  trust  hereinafter  mentioned,  who 
shall  come  in  due  time  and  seek  relief 
by  and  contribute  to  the  expenses  of 
this  action,  alleges: 

(Continue  as  above;  or  add,  unless 
it  clearly  appears  by  other  allegations) : 
That  the  question  which  is  the  subject 
of  this  action  is  one  of  a  common  and 
general  interest  of  all  the  said  creditors 
under  said  trust  deed,  wherefore  the 
plaintiff  sues  for  the  benefit  of  alL  1 
Abb.  Forms  129. 

£.    Complaint  hy  Common  Informer. 

A.  B.,  the  plaintiff,  who  snes  as  well 
for  the  people  (or  for  the  overseers 
of  the  poor  of  the  town  of  , 

in  the  county  of  ),  complains 

against   Y.   Z.,   and   alleges:      1   Abb. 
Forms  130. 

F.    Complaint,  Averment  of  Perform^ 

ance  of  Conditions  Precedent. 
(Insert  after  the  copy  of  the  instm* 
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ment).  11.  That  the  plaintiffs  (and 
tho  holders  thereof)  have  duly  per- 
formed all  the  conditions  on  their  part. 
1  Abb.  Forms  216. 
G.  Complaint,  Averment  of  Consider' 
ation, ' 

(Insert  after  the  copy  of  the  instru- 
ment.) n.  That  the  defendant  made 
the  same  for  value  received  (or  made 
the  same  in  consideration  of  goods 
theretofore  sold  and  delivered  to  him 
by  the  plaintiff;  or  of  services  thereto- 
fore rendered  to  him  by  the  plaintiff, 
at  his  request,  or  otherwise  state  the 
nature  of  the  consideration)^  1  Abb. 
Porms  216. 

H.    Complaint,    Averment    That    De- 
fendants Made  Instrument. 

I.     That   on:   the day    of 

-,   18 — ,   at   ,   the   de 


fendants  (being  then  partners  under 
the  firm  name  of  Y.  Z.  &  Co.)  made 
their  promissory  note  (or  made  and 
sealed  their  bond)  in  writing,  of  which 
the  following  is  a  copy:  1  Abb.  Forms 
217. 

I.    Complaint,     Common     Form     for 
Money  Due  on  Account. 
.  L     That   the   defendant  is   indebted 

to  the  plaintiffs  in  the  sum  of ^— 

dollars,  upon  an  account  for  (here  state 
briefly  the  consideration,  e.  g.,  goods 
sold  and  money  lent),  at ,  be- 
tween  the  day  of  , 

18 — ,  and  the day  of ^ 

18—. 


n.     That  the  sum  of 


dol- 


lars   became   payable    thereon   on    the 

— day  of  y  but  no  part 

thereof  has  been  paid.     1  Abb*  Forms 
262. 

J.    Complaint  Against  Buyer  for  Not 

Delivering  Note  for  Goods, 
L     That    on   the   day    of 

-,  18 — ,  at ,  this  plain* 


tiff  sold  and  delivered  to  the  defendant 
merchandise  (consisting  of  various  ar- 
ticles of  hardware),  of  the  value  of 
^—-^  dollars. 

n.  That  the  defendant  then  and 
there  promised  to  give  the  plaintiff 
therefor  his  negotiable  promissory  note 

on  that  day  (or  on  the day 

of  f   18 — ,  or   on  demand,   or 

within   a   reasonable   time  thereafter), 

dated  that  day  (or  dated  on  the 

day  of ,  18 — ),   for   the   said 

sum    of   dollars,    payable    in 

months  from  said  date. 

nL     That;   on  the  day  of 


-,  18—,  at 


-,  the  plain- 


tiff duly  demanded  such  note  from  the 
defendant,  but  the  defendant  refused 
(or:  That  although  a  reasonable  time 
for  the  delivery  of  such  note  had 
elapsed  before  the  commencement  of 
this  action,  yet  the  defendant  has  neg- 
lected) to  deliver  such  note,  to  the  dam- 
age  of  the   plaintiff dollari. 

I 'Abb.  Forms  375. 

K.    Complaint     on     Non-Negotiable^ 
Conditional  Note, 


L     That   on  the 
-,  18—,  at 


day    of 

-,  the  defend- 
ant (for  value  received,  or  in  consid- 
eration "of,  etc.)  made  and  delivered  to 
the  plaintiff  his  promissory  note  in 
writing,  of  which  the  following  is  a 
copy: 
$100.        Brooklyn,  1st  January,  1856. 

For  value  received,  I  promise  to  pay 
to  A.  B.  one  year  after  date,  one  hun- 
dred dollars,  in  case  the  proceeds  of 
the  milk-route  I  have  this  day  bought 
of  him  shall  exceed  the  sum  of  two 
thousand  dollars. 

(Signed)     Y.  Z. 

II.  That  the  proceeds  of  said  milk- 
route  did,  before  the  expiration  of  said 
year,  exceed  the  sum  of  two  thousand 
dollars    (of   which   the   defendant,    on 

the day   of   ,    18 — , 

at  ,  had  due  notice,  and  pay- 
ment of  said  note  was  then  and  there 
duly  demanded). 

ni.  That  no  part  of  said  note  has 
been  paid  (except,  etc.),  and  there  is 
now  due  to  this  plaintiff  thereon,  from 
the    defendant,    the    sum    of   —  ■ 

dollars,  with  interest  from,  etc.  1  Abb. 
Forms  315. 

L.    Complaint   on   Note   Payable  in 

Chattels, 

L     That   on   the    — —    day  of 

■*-,    1*—,   at   ,   the  de- 


See  *'How  To  XTse  This  Volume,"  Introdactlon,  page  v. 


fendant,  for  value  received  (or  when 
the  consideration  is  described  in  the 
note,  for  a  valuable  consideration 
therein  expressed,  or  where  no  consid- 
eration is  mentioned,  for  and  in  con* 
sideration  of,  etc.,  stating  the  real  con- 
sideration, whatever  it  may  have  been), 
made  and  delivered  to  the  plaintiff  his 
promissory  note  in  writing,  of  which 
the  following  is  a  copy: 

"For  value  received,  I  promise  to 
pay  Martin  Gilbert  three  hundred  and 
sixty-two  dollars  and  fifty  cents  in 
castings,  such  as  said  Gilbert  shall  se- 
lect and  direct,  such  as  are  cast  at  the 
Middleburgh  furnace,  which  I  agree  to 
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deliver  at  Gilbert's  dwelling  house  at 
Ghent,  in  Columbia  county,  at  4%  cents 
per  pound,  to  be  delivered  within 
or  hy  the  first  day  of  March  next,  and 
agree  to  deliver  some  castings,  as  it 
may  be  convenient  for  me  to  deliver, 
soon;  said  Gilbert  to  give  timely  no- 
tice what  castings  he  will  select  or 
want;  and  in  default  thereof,  I  agree 
to  pay  the  money  for  such  part  as  ia 
not  paid  in  castings. 

June  8th,  1843. 

(Signed)     Thos.  P.  Danforth. 

n.  That  the  plaintiff  thereafter  duly 
performed  all  the  conditions  of  the 
same  on  his  part. 

TTT.  That  no  part  thereof  has  been 
paid  (except,  etc.)*    1  Abb.  Forms  3161 

!£  Complaint  by  Assignee  of  Btfl 
Payable  Out  of  Particular 
Fund. 

L     That   on  the day    of 

— — ,  18 — ,  at ,  one  M.  N. 

made  his  (or  certain  persons  under 
their  firm  name,  etc.,  made  their)  bill 
of  exchange  or  order  in  writing,  dated 
on  that  day,  and  directed  it  to  the 
defendant  (or  to  the  defendants,  under 
their  firm  name  of,  etc.),  and  thereby 
required  the  defendant  to  pay  to  one 
O.  P.,   out  of   the   proceeds  of   (state 

fund  as  in  the  bill), dollars, 

days  after  the  date  (or  sight) 

thereof  (or  otherwise),  for  value  re- 
ceived, and  delivered  it  to  said  (payee) 

tr.     That  on  the    day    of 

f    at   (or    then     and 

there),  upon  sight  thereof,  the  defend- 
ant accepted  the  same,  payable,  when 
in  funds,  from  the  proceeds  of  (etc., 
as  in  acceptance). 

m.     That   on   the  day  of 

,      18 — f     at     f     said 

(payee)  duly  assigned  said  bill  to  this 
plaintiff. 

IV.  That  on  the day  of 

,     18 — ,    the     defendant     had 

funds  of  the  said  (drawer),  proceeds 
of,  etc. 

V.  That  payment  of  said  bill  was, 

on  the day  of ,  18—, 

at  ,    duly    demanded   by   this 

plaintiff  from  the  defendant. 

VI.  That  no  part  thereof  has  been 

paid  (except  the  sum  of ,  ete.). 

1  Abb.  Forms  248. 

m.    Oomplaints  on  UndertaUnga 
A.    Complaint    on     Undertaking    To 

Discharge  Attachment. 
I.     That  on   or   about  the  • 

day  of  ^  18—,  an  attachment 

28 


against  the  property  of  M.  N.  was  is- 
sued t)ut  of  the  supreme  court,  by  an 

order  duly  made  by  Hon.  — in 

an  action  commenced  by  A.  B.,  the 
plaintiff  herein,  against  one  M.  N.,  to 
recover  (here  briefly  designate  the 
cause  of  action,  e.  g.,  first,  the  proceeds 
of  the  sale  of  certain  goods,  laces,  and 
embroideries  of  said  plaintiff;  second, 
for  money  lent  by  said  plaintiff  to  said 
M.  N.  on  his  own  request;  and  third, 
for  money  due  by  said  M.  N.  to  said 
plaintiff). 

n.    That  afterwards,  and  on  or  about 

the  day   of   ,   18 — , 

the  said  M.  N.  having  appeared  in  said 
action,  and  being  about  to  apply  for 
a  discharge  of  said  attachment,  the 
defendants   herein,  W.   X.   and  Y.   Z., 

pursuant    to    section   of    the 

code  of  procedure,  undertook  in  writ- 
ing  in   the   sum    of  dollars, 

that  they  would,  on  demand,  pay  to 
the  plaintiff  the  amount  of  the  judg- 
ment which  might  be  recovered  against 
said  M.  K.,  not  exceeding  said  last 
mentioned  amount  (or  the  defendants 
herein  executed  and  filed  with  the  clerk 
of   said   court   a   written*  undertaking, 

pursuant    to    section   of   the 

code  of  procedure,  of  which  a  copy  is 
annexed  as  a  part  of  this  complaint, 
and  marked  Exhibit  A). 

m.  That  said  attachment  was 
thereupon  discharged,  and  that  subse- 
quently, and  on  the day  of 

,  18—,  said  plaintiff  recovered 

a  judgment  which  was  duly  given  by 
said  court  against  said  M.  N.  in  said 

action,   for  dollars,   damages 

and  costs,  as  appears  by  the  record 
and  docket  thereof,  duly  entered   and 

docketed     on     the day    of 

-,  18-—,  in  the  office  of  the  clerk 
county,    which  judgment 


of   — 

has   not  been  paid. 

rv.  That  a  demand  of  payment 
thereof  to  the  plaintiff  was  duly  made 
on   said   defendants,    on   or   about   the 

day  of ,  18 — ,  which 

they  and  each  of  them  refused;  and 
that  no  part  thereof  has  been  paid. 
1  Abb.  Forms  325. 

B.  Complaint  on  Undertahing  in 
Claim  and  Delivery  To  Secure 
Betum  of  Property,  Etc. 

I.  That  heretofore  this  plaintiff 
commenced  an  action  in  the  ■ 

court,  against  (T.  C,  sheriff  of  the  city 
and  county  of  New  York),  to  recover 
possession  of  specific  personal  property. 
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II.  Tbat  in  the  coarse  of  said  action, 
inch  proceedings  of  claim  and  delivery, 

under  dection  of  the  code  of 

procedure,  were  had,  that  on  the 
day  of ,  18^ — ,  the  de- 
fendants made  and  delivered  to  the 
coroner  (or,  uanally,  the  sheriff)  for  the 
use  of  this  plaintiff,  pursuant  to  see* 

tion of  the  code,  their  written 

undertaking,  of  which  the  following  is 
a  copy:   (copy  of  the  undertaking). 

III.  That  the  personal  property  re- 
ferred to  in  said  undertaking  was  re- 
turned to  the  said  T.  C,  defendant  in 
said  action,  pursuant  to  said  undertak- 
ing, and  to  a  requisition  of  said  T.  C, 
defendant  in  said  action,  made  pur- 
suant to  section  of  the  code, 

and  said  undertaking  was  thereupon 
duly  delivered  to  the  plaintiff. 

iV.  That  such  proceedings  were  aft- 
erwards had,  that  on  the 1  day 

of ,  18 — ,  this  plaintiff  recov- 
ered judgment,  which  was  duly  given 
by  said  court  in  said  action  against 
T.  C,  the  defendant  therein,  that  the 
plaintiff  recover  possession  of  said  prop- 
erty, or  the  sum  of  dollars, 

in  case  a  delivery  could  not  be  had. 

v.  That  no  return  of  the  property 
has  been  had,  and  no  part  of  said  judg- 
ment has  been  satisfied. 

VI.  (State  demand,  where  that  is 
necessary,  see  paragraph  V  of  III,  £, 
or  state  execution  unsatisfied,  as  fol- 
lows): That  this  plaintiff  thereafter 
caused  execution  to  be  issued  on  said 
judgment  against  T.  C,  the  said  de- 
fendant, which  execution  has  been  re- 
turned wholly  unsatisfied,  and  that  no 
part  of  said  sum  has  been  paid.  1  Abb. 
Forms  328. 

Note, — This  complaint  is  framed  un- 
der the  provisions  of  the  New  York 
statute. 

0.  Complaint     on     Undertaking    of 

BaiL 

1.  That    on   the   —   day    of 
',  18 — >  at  ,  under  an 


order  of  arrest  theretofore  duly  granted 

by  K.  L.,  a  judge  of  the court, 

against  one  M.  N.,  in  an  action  brought 
in  said  court  by  this  plaintiff  against 
the  said  M.  N.;  the  said  M.  N.  was 
arrested  by  the  sheriff  of  the  county 
of  O. 

n.     That   on   the  day   of 

,  18 — y  at  ,  the  defend- 
ants, as  the  bail  of  said  M.  N.,  exe- 
cuted a  written  undertaking,  pursuant 
to  section of  the  code  of  pro- 


cedure, of  which  a  copy  is  annexed  as 
a  part  of  this  complaint  (or  and  thereby 
undertook,  in  the  sum  of dol- 
lars), that  the  said  M.  N.  should  at  aJi 
times  render  himself  amenable  to  the 
process  of  the  court,  during  the  pen- 
dency of  the  said  action,  and  to  sueh 
as  might  be  issued  to  enforce  the  judg- 
ment therein  (or  otherwise,  according 
to  the  terms  of.  the  undertaking). 

III.    That  thereupon  the  said  M.  N. 
was  discharged  from  said  arrest. 

rv.     That  on  the  day  of 

,  18 — ,  judgment  in  said  action 

was  duly  given  by  said  court,  against 
him,  and  for  the  plaintiff,  for  ■ 

dollars,  which  has  not  been  paid. 

V.     That   on  the day    of 

,  18—,  execution  thereon  against 
his  property  was  duly  issued  to  the 
sheriff  of  the  county  in  which  he  was 
originally  arrested,  and  the  same  was 
returned  by  such  sheriff  wholly  unsat- 
isfied (or,  if  in  part,  say  how). 

VL     That  an  execution  against   his 
body  was  issued  and  tested  (or  dated) 

on  the day  of ^,  18 — , 

to  the  same  sheriff,   and  was  on   the 

■  day  of ,  18 — ,  by  him 

returned,  that  the  defendant  could  not 
be  found  within  his  county.  1  Abb. 
Forms  327. 

D.  Complaint  on  Undertaking  fcf 
Costs  and  Damages  on  Attach' 
ment* 

L     That   heretofore   an   action   was 
commenced     in     this    court     (or     the 

— '• court)  by  the  defendant  Y.  Z. 

(or  by  one  Y.  Z.)  for  the  recovery  of 
money  against  this  plaintiff,  wherein 
the  said  Y.  Z.  made  application  to  one 
of  the  justices  of  the  said  court  for  a 
warrant  of  attachment  against  the 
property  of  this  plaintiff,  whereupon 
the  defendant  then  and  there   (or  on 

the day  of ,  18 — ,  at 

)   executed  and  filed  with  the 

clerk  of  said  court  for  the  benefit  of 
this  plaintiff  (or  and  delivered  to  this 
plaintiff),  pursuant  to  section  ■ 

of  the  code  of  procedure,  a  written 
undertaking,  of  which  the  following 
is  a  copy:   (copy  of  the  undertaking). 

n.  That  pursuant  to  said  applicft 
tion  and  undertaking,  one  of  the  just- 
ices of  said  court  issued  a  warrant  of 
attachment  directed  to   the   sheriff  of 

the   county   of  ^  whereby  the 

said  sheriff  was  required  to  attach  and 
safely  keep  sufficient  property  of  this 
plaintiff  to  satisfy  the  demand  of  the 
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said  Y.   Z.  in  said  action,  to-wit,  the 

sum  of dollars,  together  with 

costs  and  expenses. 

m.  That  at  the  time  of  the  issuing 
of  said  attachment  this  plaintiff  was 
engaged  as  a  merchant  in  selling  dry 
goods  at  wholesale  and  retail,  at  No. 

street,  in  the  city  of——, 

in  said  eoonty.  That  the  sheriff  of 
said  county,  pursuant  to  said  warrant 
of  attachment,  entered  said  store  and 
removed  the  property  of  this  plaintiff, 
and  kept  this  plaintiff  out  of  possession 
of  the  same  for  the  space  of  over 
months;  that  thereby  the  busi- 
ness of  the  plaintiff  was  utterly  broken 
up,  and  the  goods  ,of  the  plaintiff  be- 
eamo  unmarketable  and  useless,  and 
this  plaintiff's  credit  was  greatly  in- 
jnred,  to  his  damage  dollars. 

IV.  That  such  proceedings  were  had 
in  the  suit  aforesaid,  that  this  plaintiff 

on  the day  of ,  18 — , 

recovered  judgment  therein^  which  was 
duly  given  by  said  court  against  the 
said  T.  Z.,  plaintiff  therein,  for  the 
sum  of  — —  dollars,  his  costs  of 
defending  said  action,  which  has  not 
been  paid. 

V.  That   on   the  day   of 

,  18 — ,  at ,  this  plain- 
tiff duly  demanded  payment  of  the  said 
judgment  from  said  T.  Z.;  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
324. 

E.    Complaint    on    Undertaking    for 
Casts  and  Damages  an  Arrest. 

L  That  heretofore  an  action  was 
commenced  in  the  — — —  court  by 
the  defendant  Y.  Z.  (or  by  one  Y.  Z.) 
against  this  plaintiff,  wherein  the  said 
Y.  Z.  made  application  to  one  of  the 
justices  of  said  court  for  an  order  of 
arrest  against  this  plaintiff,  whereupon 
the  defendants  then  and  there  (or  on 

the day  of ,  18 — ,  at 

)  executed  and  filed  with  the' 
clerk  of  said  court,  for  the  benefit  of 
this  plaintiff  (or,  and  delivered  to  this 
plaintiff),  pursuant  to  section  182  of 
the  code  ox  procedure,  a  written  under- 
taking, of  which  the  following  is  a 
copy:  (copy  of  the  undertaking). 

n.  That  thereupon,  pursuant  to  said 
application  and  undertaking,  an  order 
was  made  by  one  of  the  justices  of 
said  court  for  the  arrest  of  this  plain- 
tiff, and  thereby  the  said  Y.  Z.  required 

the  sheriff  of —  county  to  arrest 

this  plaintiff,  and  hold  him  to  bail  in 
the  sum  of  ■     dollara. 


m.     That  this  plaintiff  was,  on  or 

about   the  day   of  , 

18 — y   arrested    by    the    sheriff   of   the 

— -^ ,    under    said    order,    and    was 

unjustly  detained  and  deprived  of  his 
liberty    thereunder   for    the    space    of 

days,  to  his  damage  ' 

dollars. 

IV.  That  sueh  proceedings  were  aft- 
erwards had  in  said  action,  that  this 

plaintiff    on     the    day     of 

9     18 — f    recovered    judgment 

therein,  which  was  duly  given  by  said 
court  against  the  defendant  Y.  Z.  for 
— —  dollars,  this  plaintiff's  eosts 
and  expenses  of  defending  said  action, 
which  has  not  been  paid. 

V.  That  on  the  day    of 

,  18 — y  at ,  this  plain- 
tiff duly  demanded  payment  of  said 
judgment  and  damages  from  the  de- 
fendant Y.  Z.;  but  no  part  thereof  has 
been  paid.     1  Abb.  Forms  826^ 

F.    Complaint  on  Undertaking  Whieh 
Eeoites  Facts. 


L     That    on    the 
-,   18—,   at 


-    day    of 
-,   the   de- 


fendant made  an  undertaking,  a  copy 
of  which  is  hereto  annexed,  as  a  part 
of  this  complaint. 

n.     That    thereafter,    at , 

judgment  was  recovered  in  the  action 
therein  mentioned  (which  was  duly 
given  by,  etc.)  against  the  plaintiff 
(or  defendant)  therein,  for  the  sum 
of  — _  (or  otherwise,  according  to 
the  case),  no  part  whereof  has  been 
paid. 

in.  (Where  execution  is  necessary, 
it  may  be  alleged  thus):     That  on  the 

day  of (a  transcript 

*of  said  judgment  was  duly  filed  in  the 
office   of   the   clerk   of   the  county  of 

;    and   on   the   same   day)    an 

execution  thereon  against  the  property 
of  _-^_  <inra8  duly  issued  to  the 
sheriff  of  said  county,  which  has  been 
duly  returned  wholly  unsatisfied  (or 
unsatisfied  as  to  the  sum  of,  etc.). 

IV.  (If  demand  is  necessary  by  the 
terms  of  the  undertaking,  aver  it  as 
in  m,  A.)     1  Abb.  Forms  323. 

G.    Complaint  on  Undertaking  CHven 
on  Obtaining  Injunction, 

L     That  on  the day    of 

,  18—,  in  an   action  brought 

by  M.  N.  against  this  plaintiff,  an  in- 
junction, issued  out  of  this  court  (or 
the  —  court)  was  duly  served  on 

this  plaintiff,   by  which   this   plaintiff 
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was  enjoined  from  (here  state  briefly 
the  effect  of  the  in  junction) . 

II.  That  upon  the  issuing  of  the 
said  injunction  in  the  said  action,  the 
defendants  gave  an  undertaking  re- 
quired by  the  court  (or  judge),  of 
which  the  following  is  a  copy:  (copy 
of  the  undertaking). 

III.  That  said  action  so  eommeneed 
against  this  plaintiff  was  prosecuted 
and  carried  on,  and  finally  decided  by 
the  court,  and  it  was  thereby  adjudged 
that  the  said  M.  N.  was  not  entitled  to 
the  said  injunction. 

IV.  That  the  damages  sustained  by 
this  plaintiff,  by  reason  of  the  said 
injunction,    amounted   to   the    sum    of 

■  dollars,  and  interest  thereon 

from   the   — — —  day  of    , 

which  the  court  on  that  day  awarded 
to  this  plaintiff. 

v.  That  no  part  thereof  has  been 
paid.    1  Abb.  Forms  331. 

Note, — This  form  is  supported  by 
Loomis  f.  Brown,  16  Barb.  (N.  Y.) 
325. 
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CROSS-BEFBBENCES : 

Account  and  Accounting: 

Decree,  Settled  Accounts  To  Stand; 

I>ecree  Setting  Aside  Stated  Ae- 
eountSy   and  for  General  Account; 

Decree  for  General  Account,  Injunc- 
tion Continued; 
'  Decree,  Injunction  Continued,  Judg' 
ment  as  Security; 

Decree,  Order  of  Beferenoe  to  Mas- 
ter; 

I>ecree,  Accounts  To  Be  Conclosive, 
With  Leave  To  Show  Errors; 

I>eeree,  Direction  for  Leave  To  Sur- 
charge and  Falsify; 

Decree,  Belease  To  Stand  as  to  Sums 
Beceived,  and  Account  Stated; 

Decree,  Bests  To  Be  Made  by  Mas- 
ter; 

I>ecree,  Special  Circumstances  To  Be 
Beported; 

XHrections,  Equities  Beserved; 

Decree,  Direction  for  Production  of 

.  Evidence  Before  Master; 

Directions,  Best  of  Costs  Beserved; 

Directions,  Liberty  To  Apply; 

Decree,  Order  To  Beport  Facts; 

Decree  for  Account  of  Freight  and 
Earnings  of  Ship; 

Decree,  Balance  Found  Due  To  Be 
Paid,  Costs  of  Setting  Aside  Stated 
Account. 

▲dmibalty: 

The  Caption  of  Orders  and  Decrees; 

Decree  for  Wages  and  Short  Allow- 
ance for  Part  of  Voyage,  and  Foi 
feiture  of  Besidue; 

Decree  Settling  Priority  in  Distribu- 
tion of  Proceeds  in  Court,  in  Sev- 
eral Causes; 

Final  Decree  for  Defendant  in  Pot 
sessory  and  Petitory  Suit; 

Decree  for  Libelant  on  Cbartei 
Party; 

Decree  on  the  Merits  With  Beferenee 
to  Commissioner; 

Decree,  Order  on  Default  With  Bef- 
erenee on  Amount  of  Damage; 

Decree,  Order  of  Condemnation  by 
Default  and  Beferenee  to  Commis- 
sioner; 

Decree  for  Libelant  on  Hearing  With 
Beferenee  to  Compute; 

Decree  Overruling  EzceptioBS  to  an 
Answer; 

f^al  Decree  of  Forfeiture  on  a 
Libel  of  Information; 

Decree  on  Special  Motion  Dismiss* 
ing  Libel  When  Process  Had  Im- 
providently  Issued; 


Final  Decree  for  Sum  Certain,  With 
Costs; 

Final  Decree  on  Peremptory  Excep- 
tion to  Libel; 

Decree  of  District  Court,  After  Be- 
mittitur  From  Supreme  Court. 
Annuities: 

Decree  for  Becovery  of  Annuity. 
Contribution  : 

Decree  Between  Co-Defendants,  in 
Suit  by  Creditor; 

Decree,  One  Co-surety  Unable  To 
Pay  His  Full  Share; 

Decree,  Beferenee  for  Account  of 
Payments  by  Plaintiff  as  Surety; 

Decree  for  Contribution  Between  Co- 
Sureties  and  Principal. 

Copyright  Proceedings: 

Decree  for  Perpetual  Injunction  Upon 
Printing,  Publishing,  Etc. 
Creditors'  Suits: 

Decree  Discharging  One  Defendant 
on  Paying  Amount  Beported  to 
Beceiver; 

Decree  Setting  Aside  Fraudulent 
Conveyance,  Charging  Beal  Estate 
With  Judgment  Debt,  and  Not 
Permitting  Conveyance  To  Stand 
as  Security  on  Account  of  Intent 
To  Defraud. 
Dismissal,  Discontinuance  and  Non- 
suit: 

Order  for  Leave  To  Discontinue, 
Without  Costs; 

Order  for  Dismissal;  Beason  Stated; 
Costs;  Without  Prejudice  to  Bight 
To  Bring  Another's  Suit; 

Order  for  Dismissal  on  Case  Agreed; 

Order  Dismissing  for  Non-delivery  of 
Copy  of  Bill; 

Order  for  Dismissal  of  Bill  at  the 
Hearing; 

Order  for  Dismissal  of  Bill  Framed 
To  Prevent  Prejudice; 

Order  for  Dismissal  of  Bill  Where 
Plaintiff  Does  Not  Appear; 

Dismissal  of  Bill  With  Costs  as  to 
Some  Defendants  and  Without 
Costs  as  to  Others; 

Order  for  Dismissal  as  to  Part  of 
Bill; 

Order  Dismissing  Action  Absolutely; 

Order  Dismissing  Action  Unless 
Plaintiff  Moves; 

Order  of  Dismissal  by  Plaintiff  Un- 
der Statute; 
Divorce: 

Decree  of  Divorce  From  Bed  and 
Board,  With  Alimony,  Other  Di- 
rections, Custody  of  Child; 

Decree  of  Divorce. 
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Bower,  Proceedings  To  Keoover: 
Decree   for   IXower,    Master    To   As- 
sign; 
Decree  Assigning  Dower,  Commission- 
ers Appointed; 
Decree  Assigning  Dower  and  Order- 
ing Inquiry  as  to  Separate  Parcels. 

Equity  Jurisdiction  and  Procedure: 
Order  for  Decree  Pro  Conf esso  Where 

Defendant  Does  Not  Appear  at  the 

Hearing; 
Order  for  Decree  Pro  Confesso  Where 

Defendant   Appears    and     Waives 

Objections; 
Petition    To  Eater   a  Decree   Nunc 

Pro  Tunc; 
Leave  To  Enter  Decree    Nunc    Pro 

Tunc; 
Notice  of  Motion  To  Vacate  Enrol- 
ment of  Decree; 
Notice  of  Motion  for  Decree. 

Fraudulent  Conveyances: 
Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside  as  Fraud- 
ulent; 

Guardian  and  Ward: 
Order  on  Interlocutory  Account; 
Decree  on  Final  Account  of  Guard- 
ian. 

Hearing: 

Decretal  Order  Betaining  Bill,  With 
Liberty  To  Bring  Action  at  Law. 
Husband  and  Wife: 

Decree,  Sale  of  Stock  and  Payment 
to   Wife's  Separate  Use; 

Inquiry  Whether  Any  Settlement,  and 
if  Proper,  and  if  Not,  Directions 
for  Settlement; 

Share  Settled  by  Order,  Without 
Deed,  Husband  Bankrupt; 

Decree   Ordering   Trustee     To    Con- 
tribute to  Support  of  Insane  Wife. 
Infants: 

Decree  Nisi  Against  Infant; 

Decree  Absolute  Agaliist  Infant  (on 
coming  of  age) ; 

Decree,  Infants  Not  Bound,  Former 
Accounts  To  Be  Adopted  if  Benefi- 
cial; 

Order  for  Increase  of  Maintenance 
of  Infant; 

Order  Appointing  Guardian  of  Per- 
son and  Main^nance. 
Inheritance: 

Decree  in  Favor  of  Heirs,  Declaring 
Void  Deed  Obtained  of  Their  An- 
cestor by  Imposition. 
Injunctions  : 

Decree  Making  Injunction  Perpetual 
at  Hearing;  ' 


Decree  for  Mandatory  Injunction, 
Enjoining  Betum  of  Documents; 

Decree  To  Bestrain  Use  of  Beal  Es- 
tate in  Violation  of  Agreement; 

Decree,  General,  Bestraining  a  Town 
and  Its  Officers. 

Insane  Persons: 
Order    Appointing    Guardian    of   In- 
sane Person. 

Interpleader: 
Decree  To  Interplead; 
Decree,  Action  Stayed  as  to  Policy 
Money,  Inquiry  as  to  Who  Is  En- 
titled. 

Judgment  Becords: 

ihirolment  of  Final  Decree  in  Equity. 
Lost  Instruments: 

Order  in  Case  of  Lost  Deed  With  In- 
junction; 

Order  in  Case  of  Lost  Mortgage 
Deeds; 

Decree  for  Indemnity  Against  Lost 
Bill  of  Exchange. 
Mortgages  : 

Decree  for  Foreclosure  at  Hearing; 
Mortgagor  in  Possession; 

Decree   of  Final   Foreclosure; 

Decree  for  Sale  in  Default  of  Pay- 
ment; 

Decree  for  Foreclosure;  Mortgagee  in 
Possession;  Costs;  Bepairs;  Im- 
provements and  Profits;  Becon- 
veyances;  Default;  Infants; 

Order  as  to  Occupation  Bents; 

Order  That  Account  Be  Taken  of 
Bepairs  and  Lasting  Improve- 
ments; 

Order  That  Profits  Be  Applied  to 
Discharge  of  Mortgage  Debt; 

Order  To  Inquire  as  to  Deterioration; 

Order  To  Inquire  as  to  Strip  and 
Waste; 

Order  To  Take  Account  of  Insurance 
Premiums; 

Decree  for  Bedemption  and  Account 
Against  Mortgagee  in   Possession; 

Order  for  Dismissal  of  Bill  for  Be- 
demption on  Failure  To  Pay 
Amount  Found  Due; 

Final  Order,  Action  for  Bedemption. 
Nuisance  : 

Decree  Staying  Pollution  of  a 
Stream; 

Decree  for  Abating  and  Beducing 
Mill  Dam,  Etc.,  With  Injunction; 

Interlocutory  Decree,  Ordering  Befer- 
ence  for  Experiments  as  to  Extent 
of  Nuisance. 
Partition: 

Decree  for  Partition  and  Commission 
To  Issue. 


See  "How  To  Hse  This  Volnme,"  Jntroauction,  pRge  v. 


DECREES 


359 


Partnership: 

Decree  for  Dissolation  of  Partner- 
ship From  Time  of  Notice; 

Decree  for  Account  of  Dealings  and 
Transactions  in  Partnership; 

Decree  Requiring  Surviving  Partner, 
Who  Has  Betained  Capital  Stock, 
To  Account  for  Profits; 

Decree;  Infants  Declared  Entitled  to 
Profits  Against  Survivor  of  Part- 
nership, Also  Executor; 

Decree;  House  Where  Business  Was 
Carried  on  Declared  Partnership 
Assets; 

Decree  Declaring  Partnership  Bealty 
To  Be  Personalty. 

Patents: 

Decree  Staying  Infringement  of  Pat- 
ent as  to  Machinery; 

Decree  Staying  Infringing  Patent  as 
to  Bricks; 

Decree  Staying  Infringement  of  Pat- 
ent After  Verdict  Establishing 
Patent; 

Decree,  Declaration  of  Validity  of 
Patent,  Infringement,  Account, 
Perpetual  Injunction; 

Order,  Motion  To  Stand  Over,  With 
Leave  To  Bring  Action  and  Di- 
rection for  Inspection;  Defendant 
Keeping  an  Account. 

Flea  in  Equity: 
Plea  of  Decree  of  Becord. 

Pledges: 

Decree    for    Bedemption    of    Goods 
Pledged;    Inquiry   as   to  Overpay- 
ment. 
Beceivers: 

Acceptance    and    Approval    of    Be- 
ceiver's  Account. 
Besgission  and  Cancellation: 

Decree  of  Bescission  and  Cancella- 
tion; 

Decree,  Purchase  Completed  Through 
Fraud  and  Misrepresentation  Set 
Aside; 

Decree,  Settlement  by  Lunatic,  Since 
So  Found,  Set  Aside. 
SPEcmo  Peefobicance: 

Decree  on  Bill  by  Vendor  To  Enforce 
Contract  for  Sale; 

Decree,  Declaration  of  Bight  on  Bill 
by  Vendor,  and  Inquiry; 

Order  To  Inquire  if  Qood  Title  Can 
Be  Made; 

Order  for  Inquiry,  if  Part  to  Which 
Title  Is  Not  Shown,  Is  Matedal; 

Decree  on  Bill  by  Purchaser; 

Decree  Where  Title  Accepted  at 
Hearing; 

Decree,    Porebaser   Haying   Waived 


Title,    Indemnity     Against     Mort- 
gage; 

Decree  on  Bill  by  Intended  Lessee; 

Decree  for  Speeifio  Performanee  of 
Agreement  To  Execute  Mortgage; 

Decree,  With  Inquiry  if  Leases  Ten- 
dered for  Execution  Are  Proper; 

Decree;  Directions  for  Lease  To  Con- 
tain Particular  Covenant; 

Decree  Where  Title  Accepted  Sub- 
ject to  BequisitionSy  and  Subject 
to  Compensation; 

Decree,  Abatement  of  Priee  for  De- 
ficiency; 

Decree,  Abatement  of  Price  for  De- 
lay; 

Decree;  Voluntary  Settlement  Set 
Aside  in  Favor  of  Purchaser; 

Decree  Against  Specific  Performance; 
Causes  Stated. 
Stat  of  Pboceedinos: 

Order  by  Court  of  Equity  Staying 
Present  and  Future  Action; 

Order,  Leave  To  Proceed  With  Ac- 
tion.  But  Execution  Stayed; 

Order  To  St^y  Sale  and  Withdraw, 
Where  Execution  Issued  After  ^o- 
tice  of  Decree,      x 

Supplemental  Pleading: 

Decree  To  Carry  on  Proceedings; 

Order  To  Carry  on  Suit  Against  As- 
signees of  Bankrupt  or  Insolvent 
Defendant; 

Decree  To  Carry  on  Proceedings  on 
Supplemental  Bill,  Nature  of  Bill 
of  Bevivor,  Original  Decree  Made 
After  Suit  Abated. 

Trade-Marks  and  Trade  Names: 
Decree  Awarding  Injunction  Against 

Use  of  Trade-Mark; 
Decree  Awarding  Perpetual  Injunc- 
tion on  Use  of  Another's  Trade- 
Marks; 
Decree  Awarding  Perpetual  Injunc- 
tion Against  Shipping  Goods  With 
Plaintiff's    Trade-Marks. 

Trusts  and  Trustees*. 

Decree  To  Appoint  New  Trustee; 

Decree  for  Account  and  Inquiry  as 
to  Trust  Funds  Under  Two  Settle- 
ments; 

Decree  for  Scheme  for  Begulating 
Charity; 

Extract  From  Scheme  Constituting 
a  Charity  as  to  Appointment  of 
Trustees; 

Order  Adopting  New  Scheme  Filed; 

Decree  for  Costs  in  a  Suit  by  Trus- 
tee To  Obtain  Instructions,  as  Be- 
tween Solicitor  and  Client;  Char^« 
{ng  It  PA  Pi^Cerent  Funds. 
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Wastb: 

Decree  Awarding  Injunction  To  Stay 
Waste; 

Decree  Awarding  Injnnetion,  Trees 
To  Intercept  View; 

Decree  Awarding  Injonetion,  Trees 
To  Shade  or  Shelter; 

Decree  Staying  Waste  by  Tanasts  in 
Common. 
Wills: 

Decree  Eetablishing  Win,  Where 
Proved; 

Decree  Establishing  Will,  Where  Ad- 
mitted; 

Decree  Declaring  Constrnetion  of 
Will; 

Decree,  Will  Established,  Except  as 
to   Legacies  Partly   Failing; 

Decree,  Devise   Declared  Good; 

Decree,  Declaration  That  Beal  Estate 
Is  Charged  With  Debts; 

Decree,  Directions  for  Inquiries  as  to 
Charities  and  Their  Treasurers; 

Decree,  Gifts  by  Deed  and  Will  in 
Charity  Declared  Void; 

Decree  Declaring  Void  Testamentary 
Papers,  Not  Being  Executed  Ac- 
cording to  Law  of  Testator's  Dom- 
icil; 

Decree,  Direction  for  Inquiry  as  to 
Exercise  of  Power  To  Appoint; 

Decree,  Defect  of  Execution  of  Ap- 
pointment by  Will  Supplied; 

Decree,  Forfeiture  Declared,  Under 
Terma  of  Will; 

Decree  That  a  Devise  on  a  Double 
Contingency  Failed; 

Decree,  Inquiry  as  to  Employment  of 
Balances; 

Decree,  Directions  to  Executor  To 
Pay  Mortgage  Out  of  General  As- 
sets, Costs. 

L    Introdnctoxy  Parts. 

A.    Decrees  in  General,  Iniroduotary 
Part  (^English  Farm), 
(Date  and  title.) 
Lor4  chancellor,   or  lords  justices,   or 

master   of   the   rolls,   or  Viee-Ghan- 

cellor  Kindersley. 

This  cause  eoming  on  (the  ■ 

day  of ,  and)  this  day  to  bi 

heard  and  debated  before  Bt.  Hon.  the 
Lord  High  Chancellor  of  Great  Britain 
(or  the  Bt.  Hon.  the  Lords  Justices, 
or  the  Bt.  Hon.  the  Master  of  the  Bolls, 
or  this  court),  in  the  presenee  of  coun- 
sel learned  for  the  plaintiff  and  the 
defendants  (or,  if  some  of  the  defend- 
ants do  not  appear,  for  the  plaintiff 
and  the  defendants  A.  and  B.,  no  one 
appearing  for  the   defendants  C.   and| 


D.,  although  they  were  duly  serred 
with  a  subpoena  to  hear  judgment  in 
this  cause,  as  by  the  affidavit  of,  ete^ 

filed   the   day   of  ^ 

appears);  and  the  pleadings  in  this 
cause  being  opened,  upon  debate  of 
the  matter  and  hearing  (the  said  affi- 
davit, etc.  Enter  the  evidence,  if  any 
read,  and)  what  was  alleged  by  the 
counsel  on  both  sides  (or  for  the  plains- 
tiff  and  the  said  defendants  A.  and  B.), 
his  lordship  (or  their  lordships,  or  his 
honor,  or  this  court)  doth  (or  do)  order 
and  decree  (or  doth  declare),  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2193. 

B.    Decree   in    General,   IntraduetoT$ 
Fart. 

Circuit   courts   of  the  United   States. 

In  equity.  May  term,  1863.    O.  L  F. 

V.  W.  W.  G. 

This  cause  came  on  to  be  heard  (or 
to  be  further  heard,  as  the  case  may 
be)  at  this  term,  and  was  argued  by 
counsel;  and,  thereupon,  upon  consider- 
ation thereof,  it  was  ordered,  adjudged 
and  decreed  as  follows,  viz.: 

If  Standing  far  Judgment, 

This  court  did  order  that  this  cause 
should  stand  for  judgment;  and  this 
cause  standing  for  judgment  this  day, 
etc.,  in  the  presenee  of  counsel  learned 
for  the  plaintiff  and  defendants,  this 
court  doth  order  (and  decree),  etc 

(Where  defendant  who  has  not  on- 
tered  an  appearance,  or  a  person  not 
on  the  record,  appears  at  the  hearing, 
and  submits  to  be  bound.) 

And  X.,  by  his  counsel  now  appear- 
ing, and  submitting  to  be  bound  by 
the  decree  and  proceedings  in  this 
cause,  in  the  same  manner  as  if  he 
had  duly  entered  an  appearance  to  the 
plaintiff's  bill  (or  had  been  originally 
made  a  defendant  in  this  cause),  and 
the  plaintiff  (or  all  parties)  by  his  (or 
their)  counsel  consenting  thereto,  this 
court  doth,  etc.  3  Dan.  Ch.  PI.  A  Pr. 
(Perkins'  ed.)  2194. 

C-   Decree  an  Motion  for  Decree* 

Upon  motion  this  day  made  unto  this 
court,  by  counsel  for  the  plaintiff,  and 
upon  hearing  counsel  for  the  defend- 
ants,  this  court  doth  order  (and  de- 
cree), etc. 

(If  standing  for  judgment.)  This 
court  did  order  that  the  said  motion 
should  stand  for  judgment,  and  the  said 
motion  standing  this  day  on  the 
for  judgment  in  the  presenee 


of  counsel  for  plaintiff  and  for  the  de- 
fendant, this  court  doth,  ete. 
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(Decree  on  interloentory  motion 
treated  as  motion  for  decree.)  Upon 
motion,  etc.,  for  (state  shortly  the  pur- 
port of  the  motion  as  for  injunction, 
or  for  a  receiver  in  this  cause),  and 
upon  hearing,  etc.,  and  the  plaintiff 
and  defendants  b^  their  counsel  re- 
spectiTelr  consenting  (or  having  re- 
cpectivelj  consented)  that  this  motion 
shall  be  treated  as  a  motion  for  a 
decree,  this  court,  etc  3  Dan.  Ch«  PL 
&  Pr.  (Perkins'  ed)  2195. 

XL    Declaratory  Decrees. 

A.  Declaratory    Decree    on    Special 

Case  (English), 
This  special  case  coming  on  this  day 
to  be  heard  and  debated  before,  etc., 
in  the  presence  of  counsel  learned  for 
plaintiff  and  defendants,  upon  debate 
of  the  matter,  and  hearing  what  was 
alleged  by  the  counsel  on  both  sides 
(or  for,  etc.)»  this  court  doth  declare 
that,  etc.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins' ed.)  2195. 

B.  Order  if  the  Special  Case  Stands 

far  Judgment. 
This  court  ordered  that  this  special 
case  should  stand  for  judgment,  and 
the  same  standing  for  judgment  this 
day,  etc.,  in  the  presence  of  counsei 
learned  for  the  plaintiff  and  defend- 
ants, this  court  doth  order  (and  de 
cree),  etc.  3  Dan.  Ch.  PL  &  Pr.  (Per 
kin's  ed.)  2195. 

Ol  Declaratory  Decree  on  Special 
Case;  Court  Declining  To  A$^ 
swer  One  of  the  Questions. 

XTpon  reading  the  probate  of  the  will 
of  J.  M.,  the  testa,tor  in  the  special 
ease  named,  and  hearing  what  was  al- 
leged by  counsel  on  both  sides,  this 
court  doth,  as  to  the  first  of  the  ques- 
tions submitted  for  the  opinion  of  the 
court,  declare  that  the  defendant  H.  M. 
does  take  under  the  will  of  the  said 
J.  M.,  the  testator,  besides  the  legacy 
of  I—  y  and  the  stocks,  crops  and 

farming  utensils  by  the  said  will  spe- 
cifically bequeathed  to  him,  and  a  life 
interest  in  the  farm  situated,  etc.,  such 
interest  as  hereinafter  mentioned  in 
the  residuary  estate  of  the  testator. 
And  this  court  being  of  opinion  as  to 
the  second  of  the  said  questions,  that 
such  question  cannot  properly  be  de- 
cided during  the  life  of  the  defendant 
H.  M.,  doth  decline  to  decide  the  same. 
And  this  court  doth,  as  to  the  third 
of  the  said  questions,  declare  that  the 
said  H.  M.  does  take  a  ratable  interest 
in  the  residuary  estate  of  the  testator 


in    respect    of    the    said    legacy    of 

$         f  but  not  in   respect  of  the 

stock,  crops,  etc.,  by  the  said  will  spe- 
cifically bequeathed  to  him.  3  Dan. 
Ch.  PL  &  Pr.  (Perkins'  ed.)  2195 j  1 
Seton  Dec.  (£ng.  ed.,  1862)  34. 

in.    Orders. 

A.  Order  on  Special  Petition, 
Upon   the   petition   of,  etc.,   on  the 

day   of ,    preferred 

unto,  etc.,  and  upon  hearing  counsel 
for  the  petitioner  (and  for,  etc.,  name 
the  respondents,  if  any),  and  upon  read- 
ing the  said  petition,  this  court  doth, 
etc 

B.  Order  on  Petition  as  to  Part  Ad* 

joumed. 
Upon   the   petition  of,   etc,   on   the 
day    of   —  ,    preferred 


unto,  •etc,  the  further  consideration 
whereof   was  adjourned   by   the   order 

dated   the  day  of  , 

and  upon  hearing  counsel  for  the  peti- 
tioner and  for,  etc.,  and  upon  reading 
the  said  order,  etc.,  this  court  dot^ 
etc.  3  Dan.  Ch.  PL  &  Pi.  (Perkins' 
ed.)   2196. 

C.  Order  on  Special  Motion. 

Upon  motion  this  day  made  unto,  etc., 
by  counsel  for,  etc.,  and  upon  hearing 
counsel,  etc.,  this  court  doth,  etc. 

D.  Order  on  Cross-Motion. 

Upon  motion,  etc.,  by  counsel  for, 
etc.,  that  (recite  plaintiff's  notice),  and 
upon  motion,  etc,  by  counsel  for,  etc., 
that,  etc.  (recite  the  cross  notice), 
upon  hearing  what  was  alleged  by  the 
counsel  on  both  sides,  this  court  doth, 
etc.  3  Dan.  Ch.  PL  &  Pr.  (Perkins* 
ed.)  2196;  1  Seton  Dec.  (Eng.  ed.,  1862) 
36. 

E.  Introductory  Part   of   Order    on 

Cause  Coming  on  for  Further 

Consideration. 
This  cause  coming  on  for  further 
consideration  thereof,  adjourned  by  the 
decree  (or  order),  dated,  etc.,  in  the 
presence  of  counsel  for  the  plaintiff 
and  defendants,  upon  opening  and  de- 
bate of  the  matter  and  hearing  the  said 
order  and  the  master 's  report,  and  what 
was  alleged  on  both  sides,  this  court 
doth  order,  etc.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2197;  Tripp's  Forms 
(Eng.  ed.,  1858)  126. 

IV.    TTsnal  Directloiis. 

A.    Order  of  Beferences  to  a  Master. 

It  is  ordered  that  it  be  referred  to 
A.  B.,  esquire,  master,  etc.,  to  inquire 
and  state  to  the  court,  etc.     And  fox 
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the  better  discovery  of  the  ma,tter8 
aforesaid,  the  parties  are  to  produce 
before  the  saia  master  upon  oath  all 
deeds,  or  books,  papers,  and  writings 
in  their  cnstody  or  power  relating  there- 
to, and  are  to  be  examined,  ^c,  as 
the  said  master  shall  direct.  3  Dan. 
Ch.  PL  ft  Pr.  (Perkins'  ed.)  2197. 

B.  Order  Where  Account  is  Directed* 
It  is  ordered  that  it  be  referred  to 

A.  B.,  etc.,  master,  etc.,  to  take  an 
aeeount,  etc.  And  for  the  better  ts^ing 
of  the  said  account,  and  discovery  of 
the  matters  aforesaid,  the  parties  are 
to  produce,  etc.,  and  are  to  be  exam- 
inea,  etc.,  as  the  said  master  shall  di- 
rect, who  in  taking  said  account  is  to 
make  unto  the  parties  all  just  allow- 
ances. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2197. 

C.  General    Adjournment    to    Cham' 

hers. 
Let  this  cause  (or  matter,  or  petition, 
or  application)   be  adjourned  for  con- 
sideration in  chambers.    3  Dan.  Ch.  Pi. 
A  Pr.  (Perkins'  ed.)  2197. 

D.  Order   for  Particular  Seferenee, 

Accounts  and  Inquiries. 
Let  the  following  accounts  and  in- 
quiries be  taken  and  made^  that  is  to 
say:  1.  An  account,  etc.  2.  An  in- 
quiry, etc.  3  Dan.  Ch.  PL  ft  Pr.  (Per- 
kins' ed.)  2197. 

B.  Order  for  Liberty  to  State  Special 
Circumstances. 

And  the  master  is  to  be  at  liberty 
to  state  any  special  circumstances.  3 
Dan.  Oh.  PL  ft  Pr.  (Perkins'  ed.)  2197. 

F.  Order  That  Master  May  Make 
Separate  Beport. 

And  let  the  master  be  at  liberty  to 
make  a  separate  report  as  to  any  oi 
the  matters  aforesaid.  3  Dan.  Ch.  PL 
ft  Pr.  (Perkins'  ed.)   2198. 

0.  Directions  to  Settle  Conveyanees, 

etc,,  in  Case  Parties  Difer. 
And  the  said  master  is  to  settle  the 
eaid   conveyances,  in  case   the   parties 
differ  about  the  same.    3  Dan.  Ch.  PL 
ft  Pr.  (Perkins'  ed.)  2198. 
H.    Further  Directions  to  Settle  Con* 
veyances,  etc.,  in  Case  Parties 
Differ. 
And  this  court  doth  reserve  the  con- 
sideration of  all  further  directions  until 
after  the  said  master  shall  have  made 
his  report.    3  Dan»  Ch.  PL  ft  Pr.  (Per- 
kins' ed.)  2198. 

1.  Beservation  of  Interest, 

And  the  court  doth  reserve  the  oon- 
fidera;tion  of,  etc.,  and  of  interest,  until 


after  the  said  master  ahaU  have  made 
his  report.  8  Dan.  Ch.  PL  ft  Pr*  (Per- 
kins' ed.)  2198. 

J.    Beservation  of  Costs, 

And  this  court  doth  reserve  the  eon- 
sideration  of,  etc.,  and  of  the  costs  of 
this  suit,  until  after  the  said  master 
shall  have  made  his  repor;t.  3  Dan.  Ch. 
PL  ft  Pr.  (Perkins'  ed.)  2198. 

K.  Order  for  Taxation  and  Payment 
of  Costs. 

Let  the  master  tax  all  parties  their 
costs  in  this  suit.  And  it  is  ordered 
that  such  costs,  when  taxed,  be  paid 
as  follows,  viz.:  the  plaintiffs'  eosts  to 

Mr.   f  their   solicitor,   etc.     3 

Dan.  Ch.  PL  ft  Pr.  (Perkins'  ed.)  2198. 

L.  Further  Consideration  Adjourned; 
Liberty  to  Apply. 

And  let  the  further  consideration  of 
this  (matter  and)  cause  be  adjourned; 
and  any  of  the  parties  are  to  be  at 
liberty  to  apply  (to  this  court)  as  they 
shall  be  advised.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  ed.)  2198. 

"iL  Further  Consideration  Adjourned, 
With  Liberty  to  Apply  in  Cham- 
hers   as   to   Parti^iiar  Matter. 

And  let  any  of  the  parties  be  at  lib- 
erty to  apply  in  chambers  for  the  ap- 
pointment of  a  receiver  (or  for,  or  as 
to,  etc.,  as  the  case  may  be),  and  other- 
wise (generally)  to  apply  as  they  may 
be  advised.  3  Dan.  Ch.  PL  ft  Pr.  (Per- 
kins'  ed.)  2198. 

N.  Direction  if  Costs  Are  Partly 
Dealt  With  hy  the  Decree. 

And  let  the  further  consideration  of 
this  cause,  and  of  the  cos^ts  of  this 
cause  not  hereinbefore  otherwise  pro- 
vided for  (or  disposed  of)  be  adjourned. 
Liberty  £o  apply.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  ed.)  2198;  1  €leton  Dec  (Eng. 
ed.,  1862)  56. 

O.  Order  for  Payment  of  Money  69 
One  Party  to  Another. 

Let  the  (defendant)  A.,  on  or  beforo 
the  — ^— -  day  of  — ^—  (or  within 
days  after  service  of  this  de- 
cree [or  order]),  pay  ta  the  (plaintiff) 
B.  the  sum  of  |— — ,  appearing  by, 
etc.  (or  certified  by,  ete.),  to  be  due 
to  him  in  respect  of,  etc  (or  on  the 
taking  the  accounts  directed  by,  etc). 
3  Dan.  Ch.  PL  ft  Pr.  (Perkins'  ed.) 
2199. 

P.    Payment  of  Interest. 
I.    Order  for  Payment  of  Interest 
to  Life  Tenant  or  His  Bep- 
resentatiwes. 


Let  the  interest  during  the  life  of 
Bee  "Hew  To  iTse  TMs  Voluiae,"  Introdnction,  page  ▼, 


DECREES 


363 


(the  plaintiff)  A.  to  aeeme  on  the,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  (the  plaintiff) 
A.  (and  if  so  ordered,  or  to  his  legal 
personal  representatives),  or  until  fur- 
ther order.  3  Dan.  (Jh.  PI.  &  Pr.  (Per- 
kins' ed.)  2199. 

2.  Order  for  Payment  to  Trustees, 
Let  the  interest  to  accrue  on,  etc., 

be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  the  plaintiffs 
A.  B.,  etc.  (or  any  two  of  them),  upon 
the    trusts   of   the    indenture    of    the 

day  of f  until  further 

order.  3  Dan.  Ch.  PI.  ft  Pr.  (Perkins' 
ed.)  2199. 

3.  Order  for  Payment  of  Interest 
to  Corporation  Aggregate, 

Let  the  interest  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  the  (insert 
the  style  or  title  of  the  corpora,tion), 
until  further  order.  3  Dan.  Ch.  PI.  A 
Pr.   (Perkins'  ed.)   2199. 

i.    Usual  Directions  for  Payment  of 

Interest  to  Treasurer  of  Cot' 

poration. 
Let  the  interest  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrued  due,  paid  to  A.  as  the 
treasurer  of  (insert  style  or  title  of 
corporation),  and  to  the  treasurer  for 
the  time  being  of  the  said  (corpora- 
tion), to  be  verified  by  affidavit,  until 
further  order.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  ed.)  2199. 

5.  Payment  of  Interest  to  Married 

Woman  for  Her  Separate  Use. 
Let  the  interest  during  the  life  of  A., 
the  wife  of  B.,  to  accrue  on,  etc.,  be, 
from  time  to  time,  as  the  same  shall 
accrue  due,  paid  to  the  said  A.  for  her 
separate  use,  until  further  order.  8 
Dan.  Ch.  PI.  ft  Pr.  (Perkins*  ed.)  2199. 

6.  Usual  Directions  for  Payment  of 

Interest  to  Husband  in  Bight 

of  His  Wife. 
Let  the  interest  during  the  life  of 
A.,  the  wife  of  B.,  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  the  said  B. 
in  right  of  his  said  wife,  until  further 
order.  3  Dan.  Ch.  PL  ft  Pr.  (Perkins' 
ed.)  2199. 

Q.    Decree,     Eeferenee     Where    BUI 
Tiiken  Pro  Conffso. 

**Te  ascertain  and  report  the  amount 
due  the  complainant  on  his  said  judg- 
ment mentioned  in  said  bill  of  com- 
plaint, and  the  amount  due  the  defend- 
ant Sarah  A  B.  Oreen  on  her  daims 


set  up  in  her  answer  filed  in  this  cause, 
and  the  several  amounts  due  the  de- 
fendants (the  several  judgment  cred- 
itors) upon  their  respective  judgments, 
and  whether  the  said  judgments  were 
obtained  for  material  and  labor  fur- 
nished or  performed  in  and  about  the 
erection  of  the  building  mentioned  in 
the  said  bill  of  complaint,  and  also 
to  ascertain  and  report  the  order  and 
priority  of  payment  of  the  said  judg- 
ment and  claim."  Anderson  r.  Huff| 
49  N.  J.  Eq.  349,  23  Atl.  654. 

V.    Taxattoa  and  Payment  of  Oosts. 

A.  Order  for  Taxation  and  Payment 

of  Costs,  One  Party  to  Another, 
Let  the  plaintiff  (defendant)  A.  pay 
to  the  defendant  (plaintiff)  6.  his  costs 
of  this  cause  (suit)  [or  application], 
such  costs  to  be  taxed  by,  etc.  (in  case 
the  parties  differ).  3  Dan.  Ch.  PL  ft 
Pr.  (Perkins'  ed.)  2200. 

B.  Order    That   Plaintiff    Pay    One 

Defendant's  Costs,  and  Beeover 

Them  With  Hie  Oum  From  Co- 

Defendant. 

Tax  the  costs  of  the  defendant  A.  of 

this  cause  (suit);  and  let  the  plaintiff 

B.  pay  to  the  defendant  A.  the  amount 

of  the  said  costs  when  so  taxed.    Tax 

the  costs  of  the  plaintiff  of  this  cause 

(suit);  and  let  what  the  plaintiff  shall 

pay  for  the  costs  of  the  defendant  A. 

be   added   to   his   own   costs  when    so 

taxed;  and  let  the certify  the 

total  amount  thereof;  and  let  the  de- 
fendant E.  pay  to  the  plaintiff  B.  the 
amount  so  to  be  certified.  3  Dan.  Ch. 
PL  ft  Pr.  (Perkins'  ed.)  2200. 

C.  Order  That  Costs  of  Applicatim 

Be  Costs  in  the  Cause. 
And  let  the  costs  of  the  plaintiff  (or 
petitioner,  or  defendant,  or  applicant, 
or  all  parties)  of  this  application  be 
costs  in  this  cause.  3  Dan.  Ch.  PL  ft 
Pr,  (Perkins'  ed.)  2200. 

D.  Order  That  Petitum  he  Dismissed 

With  Costs. 

This  court  doth  order  that  the  said 

petition  be  dismissed  with  costs,  to  be 

paid  by  the  petitioner  A.  to  the  said 

B.  and  C.  (name  respondents  to  receive 

costs),  and  taxed  by  the (in 

case  the  parties' differ);  3  Dan,  Ch.  PL 
ft  Pr.  (Perkins'  ed.)  2200. 

B.  Order  to  Tax  and  Pay  Costs  With- 
out  Prejudice,  etc.,  Costs  Made 
Charge. 

Tax  the  costs  of  the  plaintiffs  and 
defendaQtd  Qt  W^  ^use   (suit);  and 
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let  the  plainti£F  C.  pay  to  the  defend- 
ants respectively  the  amount  of  their 
said  costSy  when  taxed,  without  preju- 
dice to  any  question  how  such  costs  are 
ultimately  to  be  borne;  and  let  the 
plaintiff's  costs,  and  also  the  costs 
which  the  plaintiffs,  or  any  of  them, 
shall  so  pay  to  the  defendants,  be  a 
lien  (charge)  on  the  estate  of  the  tes* 
tator  in  question  in  this  cause.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2200. 

F.  Order  Allowing  no  Costs  to  Either 

Side. 

The  court  doth  not  think  fit  to  give 
any  costs  of  this  cause  (or  application) 
on  either  side.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2200. 

G.  Order  Allowing  No  Costs  to  Either 

Side  as  to  Part  of  Proceedings, 

And  this  court  doth  not  think  fit  to 
give  any  or  either  side,  as  to  so  much 
of  the  costs  of  this  cause  (or  applica- 
tion) as  have  been  occasioned  by,  etc. 
(or  as  relate  to,  etc.,  or  so  far  as  such 
costs  have  been  increased  by,  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2201. 

H.  Order  for  Taxation  of  Plaintiffs 
and  Defendant's  Bespective 
Costs  of  Parts  of  StUt^  etc,.  With 
Set-Off. 

Tax  the  costs  of  the  plaintiff  in  this 
cause  (suit),  except  so  much  thereof  a« 
relates  to  the  claim  set  up  by  him  to, 
etc.;  tax  the  costs  of  the  defendant,, 
of  so  much  of  this  caus^  (suit)  as  re- 
lates to  the  said  claim;  and  let  the  tax- 
ing master  set  off  the  said  costs  of  the 
plaintiff  and  of  the  defendant  when  so 
respectively  taxed,  and  certify  to  which 
of  them  the  balance  after  such  set-off 
is  due;  and  let  such  balance  be  paid  by 
the  party  from  whom  to  the  party  to 
whom  the  same  shall  be  certified  to  be 
due.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2201. 

I.    Order  for  Taxation  of  Plaintiff's 
Costs,  Except  Those  Occasioned 
by,  Etc. 
Tax  the  costs  of  the  plaintiff  of  this 
suit    (cause),    except   so    far   as    such 
cots  have  been  occasioned  by  the  plain- 
tiff setting  up  a  claim  to  the  whole  of 
the  debt  in  the  bill  mentioned.    Hardy 
V.  Hull,  17  Beav.  355;  3  Dan.  Ch.  PI. 
ft  Pr.  (Perkins'  ed.)  2201. 

J.  Order  To  Tax  Defendant's  Costs, 
Except  Those  Occasioned  hy. 
Etc. 

Tax  the  costs  of  the  defendant  P 
(mortgagee)    of  this  cause,   except   so 


far  as  the  same  relates  to  the  claim 
made  by  him  in  respect  of  the  sum  of 
$  charged  by  the  deeds  dated, 

etc.,  in  the  bill  mentioned,  as  a  sum 
advanced  to  the  plaintiff  and  to  H.,  his 
wife,  since  deceased,  on  the  occasion 
of  making  and  executing  the  said  deeds 
over  and  above  and  beyond  the  sum 
of  $  secured  by  the  two  prom- 

issory notes  dated,  etc.,  in  the  bill  men- 
tioned; tax  the  costs  of  the  defendants 
W.  and  wife  of  this  cause;  and  let  the 
plaintiff  O.  pay  unto  the  defendant  W. 
the  costs  of  the  said  defendant  W.  and 
of  his  said  wife  when  so  taxed;  and 
the,  etc.,  is  to  inquire  and  certify  how 
much  of  such  costs  of  the  defendant 
W.  and  wife  (if  any)  have  been  occa- 
sioned by  (relate  to)  the  defendant  P. 'a 
said  claim  in  respect  to  the   said  sum   of 

$ ,  and  he  is  also  to  tax  the 

plaintiff  his  costs  of  this  cause  so  far 
as  the  same  have  been  occasioned  by 
(relate  to)  the  said  claim  of  the  defend- 
ant P.  in  respect  of  the  said  sum;  and 
let  such  costs  of  the  plaintiff  when  so 
taxed,  together  with  what  he  shall  have 
paid  to  the  defendant  W.  for  the  costs 
of  the  said  defendant  W.,  and  of  his 
said  wife  (if  any)  occasioned  by  (relat- 
ing to)  the  said  claim  of  the  defendant 
P.  in  respect  of  the  said  sum  of 
$  ,  be  set  off  against  the  said 

costs  of  the  defendant  P.  when  taxed; 
and  the,  etc.,  is  to   certify  to  whom, 
after  such  set-off,  the  balance  is  due: 
And  let  the  party  from  whom  such  bal- 
ance shall  be  certified  to  be  due  pay 
the  amount  thereof  to  the  other  party. 
Orange  v.  Pickford  (1860),  1  Seton  Dec 
(Eng.  ed.,  1862)  88;  3  Dan.  Ch.  PL  A 
Pr.  (Perkins'  ed.)  2201. 
E.    Order  to  Tax  Costs,  Except  so  J^at 
as      Increased     hy     Particular 
Claim. 
Tax  the  costs  of  the  plaintiff  (defend- 
ant) of  this  cause  (suit),  except  so  far 
as  such  costs  have  been  increased  by 
the  plaintiff's  claim  to,  etc.  (or  plain- 
tiff by  his  bill  seeking,  etc.,  or  defend- 
ant setting  up,  etc.,  or  claiming,  etc.); 
tax  the  costs  of  plaintiff  (defendant) 
of  this  cause  (suit)  so  far  only  as  the 
same  have  been  increased  by  the  said 
claim  (or  the  plaintiff  by  his  bill  seek- 
ing, etc.,  or  by  the  defendant  setting 
up,  etc.,  or  claiming,  etc.).     Directions 
for  set-off  and  payment  of  balance.    3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2202. 
L.     Order  to   Tax  Costs   Up  to  Par- 
ticular Time. 
Let  the  plaintiff  A.  pay  to  the  de* 


See  "Bow  To  Vse  This  Volume,"  Introduction,  page  t. 


DECREES 


365 


fendant  B.  his  costs  of  this  cause  (suit) 
up  to  this  hearing  (or  this  time,  or  the 

day   of  [when   the 

defendant  offered  by,  etc.,  in  writing, 
to  pay  the  amount  sought  to  be  re- 
covered by  the  plaintiff,  etc.]);  such 
costs  to  be  taxed,  etc.  3  Dan.  Ch.  PL 
&  Pr.   (Perkins'  ed.)   2202. 

M.  Order  to  Tax  Costs  for  Plaintiff 
and  Defendant  Bespectively  for 
Certain  Times  and  Set-Off, 

Tax  the  costs  of  the  plaintiff  G.  of 
the  first    mentioned  cause,   up  to  the 

day  of ,  the  date  of 

the  letter  from  the  solicitor  for  the 
plaintiff  in  the  second  mentioned  cause 
in  his  said  affidavit  referred  to;  and 
tax  the  costs  of  the  defendant  L.,  in- 
curred in  the  first  mentioned  cause  since 

the  said day  of ,  and 

also  his  costs  of  this  application;  and 
let  the,  etc.,  set  off  such  costs  of  the 
plaintiff  G.  and  of  the  defendant  L., 
respectively,  when  so  taxed,  and  certify 
to  whom  after  such  set-off  the  balance 
is  due;  and  let  the  party  from  whom 
such  balance  shall  be  certified  to  be  due 
pay  the  amount  thereof  to  the  other 
party.  Gresham  v.  Luke  (1860),  1  Seton 
Dec.  (Eng.  ed.,  1862)  89;  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2202. 

N.  Order  to  Tax  Costs  and  Set-Off 
Against  Sum  Due, 

Tax]  the  plaintiff  his  costs  of  this 
cause,  etc.;  and  let  such  costs,  when 
taxed^  be   set  off  against  the  sum  of 

$ ,   which  the   plaintiff  by   his 

bill  admits  to  be  due  from  him  to  the 
defendant  under  the  agreement  dated, 
etc.,     in     the     bill     mentioned,     with 

$ for  interest  on  the  said  sum 

at  the  rate  of  $ per  cent,  per 

annum,    from     the day    of 


to  the 


day  of 


the  date  of  the  filing  of  the  bill,  making 

together  $ ;   and  let   the,  etc., 

certify  to  whom,  after  setting  off  the 
said  costs  when  so  taxed  against  the 

said  sum  of  $ the  balance  is 

due;  and  let  the  party  from  whom  the 
balance  shall  'be   certified   to  be  due, 

within months  (or  days)  after 

the  date  of  the  's  certifcate, 

pay  the  amount  thereof  to  tne  other 
party.  Liberty  to  apply.  Badley  v. 
Ingram  (1860),  1  Seton  Dec.  (Eng.  ed., 
1862)  89;  3  Dan.  Ch.  PL  k  Pr.  (Perkins' 
ed.)  2203. 


O.    Order  Directing  Master  to  Take 

Account    of    Any    Unnecessary 

Length  of  Papers  and  to  Deduct 

Prom  Costs  Therefor, 

Direction   to  take   account   of  what 

18  due  to  petitioner  under  certain  deeds, 

and  to  tax.  his  costs  of  the  application. 

**And  in  taxing  such  costs. 


the  taxing  master  is  to  look  into  the 
said  petition  and  affidavits,  and  distin- 
guish such  parts  thereof  as  shall  appear 
to  him  to  be  (what  parts  thereof  are) 
(improper  or)  of  unnecessary  length; 
an4  ascertain  the  costs,  if  any,  occa- 
sioned to  the  respondents  by  such  part 
or  parts  thereof  as  may  be  distinguished 
as  being  (improper  or)  of  unnecessary 
length;  and  let  such  last  mentioned 
costs  be  deducted  from  the  petitioner's 
costs  of  this  application;  and  let  the 
balance  be  certified,  etc.  Be  Badcliffe 
(1856),  1  Seton  Dec.  (Eng  ed.,  1862) 
89,  90;  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2203. 

VL    Costs  and  Paym«at  Out  of  Funds 
In  Court. 

A,  Order  for  Taxation  of  Costs  and 

Payment  to  Solicitors  Out  of 
Punds  in  Court  (English  Form), 
Befer  it  to  the  taxing  master  to  (or 
let  the  taxing  master)  tax  the  costs  of 
the  plaintiff  and  the  defendants  (or  ail 
parties)  of  this  cause  (suit).  (If  or- 
dered, as  between  solicitor  and  client) 
(or  if  ordered  as  to  executor  or  trustee 
only,  the  costs  of  the  defendant  A.,  the 
executor,  or  trustee  of,  etc.,  as  between 
solicitor  and  client);  and  let  so  much 

of  the    £ Bank   3L  per  cent. 

Anns,  standing  in  the  name  of  the 
accountant-general  in  trust  in  this  cause 
(the  account   of,   etc.),    as    with    the 

£ cash   in   the   bank,   to   the 

credit  of  this  cause  (the  like  account) 
will  raise  such  costs  when  taxed,  be 
sold;  and  let  out  of  the  money  to  arise 
by  such  sale  and  the  said  cash,  such 
costs  be  paid  as  follows,  viz.,  the  costs 

of  the  plaintiffs  to  Mr. ,  their 

solicitor,  the  costs  of  the  defendant  A. 

to  Mr.  ,  his  solicitor,  and  the 

costs  of  defendant  B.,  etc.,  to  Mr. 
and  Mr. ,  his  solici- 
tors, or  either  of  them.  3  Dan.  Ch.  PI 
&  Pr.   (Perkins'  ed.)   2203. 

B.  Order   for   Taxation  of  Costs  of 

Applicatiofi,    Payemnt    Out    of 
Cash. 
Tax  the  costs  of  the  petitioner  (appli- 
cant)  and  of,  etc.,  of  this  application 
(if  80  ordered,  and  relating  thereto,  and 
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eanseqnent  thereon).  (If  so,  as  between 
solicitor  and  elient) ;  and  let  snch  eosts, 

when  taxed,  be  paid  out  of  the  $ 

cash  in  the  ,  to  the  credit  of 

this  canse  (the  aceonnt  of,  ete.)y  in  man- 
ner following,  etc.  3  Dan.  Gh.  PL  A 
Pr.  (Perkins'  ed.)  2204. 

Vn.    Decrees  by  Oonsent. 

This  court,  etc.,  doth  hy  consent  order 
(and  decree),  etc.,  or — 

And  the  plaintiff  and  defendants  A. 
and  B.  (or  all  parties)  by  their  counsel 
consenting  to  the  following  decree  (or 
order),  this  court  doth  order  (and  de- 
cree), etc.  3  Dan.  Ch.  PL  ft  Pr.  (Per- 
kins' ed.)  2204. 

VnL  Decrees  Approrlxig  and  Oonflrm- 
ing  Acts  Done  and  Agreements 
]!^de. 

(After  reciting  the  acts  and  matters 
agreed  upon,  proceed):  It  is  therefore 
ordered,  adjudged,  and  decreed,  as  and 
for  the  final  decree  in  this  cause,  that 
the  said  statement  of  the  said  accounts 
and  of  the  result  of  the  said  accounts, 
and  the  payments  aforesaid  to  the  said 
Samuel  B.  Parsons,  and  the  receipts, 
releases,  and  discharges  aforesaid,  of 
and  by  the  said  Samuel  B.  Parsons  to 
the  said  trustees,  George  Qowland,  Jr., 
•Matthew  Howland,  and  Edward  W. 
Howland,  be,  and  the  same  hereby  are, 
approved,  ratified,  and  confirmed.  3 
Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2204 
IX.    Beserving  Oase  for  Full  Ooxut, 

Heard  on  bill,  answer,  evidence,  and 
exhibits,  and  reserved  thereon,  for  the 
eonsideration  (and  determination)  of 
the  full  court.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2205. 

(Another  form.)  Heard  on  demurrer 
(to  the  bill),  and  reserved  for  the  con- 
sideration of  the  full  court.  3  Dan.  Ch. 
PL  &  Pr.   (Perkins'  ed.)   2205. 

DEFAMATION.— See  Libel  and  Slan- 
der. 
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F.  Not  Joining  in  Error,  369 

G.  Taking  Bill  as  Confessed,  369 

H.    Entering  Defendant  *s  Appearance, 
369 
Orders  for  Judgment,  370 

Interlocutory  Judgment    and    In* 

guiry,  370 
Final  Judgment  in  Debt,  370 
Not  Beplying,  370 
Not  Bejoining,  370 
Not  Surrejoining,  370 
On  Filing  Inquisition,  370 
On  FUing  Clerk's  Beport,  370 
Where  Served  by  Publication,  370 
For  Judgment  and  for  Writ  of 

Inquiry,  371 
For  Judgment  and  Beference,  371 
Not  Joining  in  Demurrer,  371 
Not  Joining  in  Demurrer  {for  De- 
fendant), 371 

Kotlce  of  Assessment^  871 

Before  Clerk,  371 
Before   Jury,    371 

Aasessment  of  Damages,  371 

Beport  of  Clerk,  371 

Beport  of  Beferee  on  Publication, 

372 
Inquisition,  372 

Notice  of  Application  for  Judg- 
ment^ 372 

Undertaking     for     Bestitntioii, 
Service  by  Publication,  372 

Judgment  Becords^  372 

Not  Pleading,  372 
On  Writ  of  Inquiry,  373 
Not  Pleading  in  Debt,  374 
Not  Joining  in  Demurrer  to  Dec- 
laration, 374 
Not  Joining  in  Demurrer  to  Plea, 
374 

Judgments,  375 

Personally  Served,  373 
Complaint  Served  With  Summons, 

375 
On  Default  of  Appearance,  375 
On  Service  by  Publication,  375 

Aiffldavlts  To  Set  Aside,  375 

Default  as  Irregular,  375 
Begular  Default,  376 
Inquest  as  Irregular,  376 
Begular  Inquest,  376 

Notice  of  Motion  To  Set  Asidiey 

376 

As  Irregular,  376 

Begular  Default,  376 


A. 

B. 
C. 
D. 
E. 
F. 
O. 
H. 
I, 

J. 

K. 

L. 

IV. 

A. 
B. 

V. 

A. 
B. 

C. 
VL 

vn. 


A. 
B. 
C. 
D. 

E. 


A. 
B. 

C. 
D. 


A. 
B. 
C. 
D. 


A. 
B. 
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ro.    Orders  To  Set  Aside^  376 

A.  For  Irregularity,  376 

B.  Begular  Default,  377 

C.  Inquest  for  Irregularity,  377 

D.  Begular  Inquest,  377 
XTTT,    Entry  of  Vacatur,  377 

CBOSS-BEFBBENOES : 
Admiralty: 
Order  That  Libel  Be  Taken  Pro  Con- 

fesso; 
Decree,  Order  of   Condemnation    by 
Default  and  Bef erence  to  Commis- 
sioner. 

COBPOaATIOKS : 

Order  for  Judgment  Against  Corpora- 
tion. 
Decrees  : 
Decree,  Beference  Where  Bill  Taken 
Pro  Confess©. 
Dismissal,  Discontinuance  and  Non- 
suit: 
Entry  of  Non  Pros,  for  Not  Declar- 

Entry  of  Non  Pros,  for  Not  Declar- 
ing in  Beplevin; 

Entry  of  Non  Pros,  for  Not  Beplyinj. 
Inquiry,  Writ  of: 

Writ  of  Inquiry  in  Ordinary  Cases; 

Writ   of  Inquiry   in   Debt   on  Bond; 

Writ  of  Inquiry  on  Articles  of  Agree- 
ment; 

*WTit  of  Inquiry  on  Failure  To  An- 
swer  (Code) ; 

Betum,   To  Be  Indorsed  on  Writ. 
Judgment  Becords: 

Judgment  Becord  on  Default  After 
Pleading  in  Abatement  and  Be- 
spondeat  Ouster; 

Judgment  Becord  in  Default  for  Not 
Pleading  in  Assumpsit; 

Judgment  Becord  on  Default  for  Not 
Pleading  in  Debt,  on  W-rit  of  In- 
quiry, Debt  on  Bond; 

Judgment  Becord  for  Plaintiff  on 
Inquest; 

Judgment  Becord  on  Default  for  Not 
Pleading  by  One  Defendant; 

Judgment  Becord  on  Default  for  Not 
Be  joining; 

Judgment  Becord  on  Default  for 
Not  Pleading,  on  Writ  of  Inquiry 
at  Subsequent  Term; 

Judgment  Kecord  on*  Non  Pros,  lor 
Not  Beplying; 

Judgment  Becord  on  Default  in  Suit 
on  Bail-Bond; 

Judgment  Becord  on  Default,  in 
Becognizanee  of  Bail; 

Judgment  Becord  in  Ejectment  for 
Plaintiff  on  Default; 

Judgment    Beeord    on     Default     of  I 


Plaintiff   To  Plead   to  Avowry   in 
Beplevin; 

Judgment  Beeord  on  Default  for  Not 
Pleading  in  Beplevin; 

'Judgment    Becord    on    Default,    Non 
Pros,    for   Not   Declaring   in    Debt 
Quia  Tarn. 
Judgments  : 

Judgment,  Not  Pleading  in  Assump- 
sit; 

Judgment  in  Debt  on  Bond,  Not 
Pleading; 

Judgment  in  Ejectment  for  Plaintiff 
on  Default; 

Judgment  in  Beplevin,  Not  Pleading; 

Judgment  on  Default  of  Plaintiff  To 
Plead  to  Avowry  in  Beplevin 
(with  award  of  retorno  habendo 
and  writ  of  inquiry); 

Judgment,  Non  Pros,  Not  Declaring 
in   Beplevin; 

Judgment  for  Defendant,  After  Order 
Sustaining  Demurrer; 

Judgment   for  Plaintiff  After  Order 
Overruling  Demurrer. 
Judgments  and  Decrees,  Enforcement 

of: 

Fieri  Facias  After  Scire  Facias  by 
Default. 
Partition  : 

Judgment  Beeord  in  Partition  by 
Default; 

Order  of  Judgment  by   Default  and 
Appointment   of   Commissioners   in 
Partition. 
References  : 

Order  of  Beference  To  Take  an  Ac- 
count in  Case  of  Default; 

Order  of   Beference   To  Take  Proof 
of  Cause  of  Action,  and  Payments, 
Where    Summons    Was    Served   by 
Publication. 
Replevin  : 

Writ  of  Inquiry  in  Beplevin,  on  De- 
fault for  Not  Pleading; 

Betorno  Habendo  for  Want  of  Plea 
in  Bar  to  Avowry. 
Scire  Facias: 

Order  for  Default   on  Scire   Facias; 

Judgment   Becord  on   Default;   Scire 
Facias  To  Bevive  Judgment. 
Sequestration  : 

Order  for  Sequestration  for  Not 
Answering; 

Writ  ot  Sequestration; 

Writ  of  Sequestration  To  Compel  Ap- 
pearance of  Corporation. 
Service  of  Process  and  Papers: 

Order  Taking  Bill  as  Confessed,  and 
Directing  a  Beference,  After  Pub- 
licatiod  of  Notice  of  Order  To  Ap- 
pear. 
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Vkbdict: 
Postea  for  Plaintiff,  One  Defendant 

in  Default; 
Postea  for  Defendant  on  a  Plea  of 

Non-assumpsit,     Default     by     One 

Defendant; 
Postea  for  Plaintiff,  Default  at  Trial, 

Inquest  Taken; 
Postea  for  Plaintiff,  Plea  of  Non  Est 

Factum  in  Debt,  Default  at  Trial, 

Inquest  Taken. 
Weit  op  Ebbor: 
Order  for  Judgment  of  Affirmance  in 

Default. 

L  Affidavits  Brellminary  to   l^oceed- 

A.  Affidavit  of  No  Answer, 

M.  N.,  plaintiff's  attorney  (or,  man- 
aging clerk  in  the  office  of  M.  N., 
plaintiff's  attorney),  being  duly  sworn, 
says:  that  no  answer  or  demurrer  here- 
in has  been  served  on  the  plaintiff's 
attorney  (by  the  defendant,  naming 
which  of  several  is  in  default).  2  Abb. 
Forms  510. 

B.  Affidavit  to  Proceedings  on  Mov- 

ing for  Judgment,  or  for  Fre- 
liminary  Beference. 
M.  N.,  plaintiff's  attorney  herein,  be- 
ing duly  sworn,  says: 

I.  That  this  action  is  brought  (for 
foreclosure  of  a  mortgage  of  land  sit- 
uate in ). 

II.  That  the  whole  amount  of  the 
mortgage  is  due  (or  if  not  all  due,  say: 

That  dollars  of  the  principal 

of  said  mortgage  is  due,  with  interest 

from   the  day    of , 

18 ,   and    that    the    residue    of    the 

principal  is  to  become  due  as  follows: 

dollars  on   the  day 

of  next,  and dollars 

one  year  thereafter). 

ni.  That  the  summons  and  com- 
plaint herein  have  been  duly  served 
on  the  defendant  W.  X.,  more  than 
twenty  days  since,  as  appears  by  the 
affidavits  of  O.  P.  and  Q.  R.  annexed, 
and  the  summons  and  notice  of  object 
of  action  have  been  duly  served  upon 
the  defendant  Y.  Z.,  more  than  twenty 
days  since,  as  appears  by  the  affidavit 
of  O.  P.,  annexed.' 

IV.  That  none  of  the  said  defend- 
ants have  (appeared  or)  put  in  an  an- 
swer or  demurrer,  and  there  are  no  in- 
fant defendants  (except  the  defendant 
Y.  Z.,  who  is  an  infant,  and  has  by 
his  guardian  interposed  the  usual  gen- 
eral answer,  not  controverting  any 
material  allegation  of  the  complaint). 


V.  That  none  of  the  defendants  ara 
absentees  (except  the  defendant  W.  X^ 
who  has  been  served  by  publication  as 
aforesaid). 

(VI.  That  due  notice  of  the  pendency 
of  this  action,  a  copy  whereof  is  here- 
to annexed,  was  filed  in  the  office  of 

the    clerk    of    (more     than) 

twenty  days  since,  and  at  or  after  the 
time  of  filing  the  complaint.)  2  Abb. 
Forms  520, 

'  C.    Affidavit   to  Proceedings  in  Ca»e 
of  Publication, 

M.    N.,    the    plaintiff's    attorney    in 
this  action,  being  duly  sworn,  says: 
I.     That    on    the    day    of 


,   18 ,   an    order   was   duly 

made  herein  for  service  of  the  summons 
upon  the  defendant  Y.  Z.  by  publica- 
tion, a  copy  of  which  order  is  hereto 
annexed. 

II.    That  the  summons  and  complaint 

were,  on  the day  of , 

18 ,  duly  filed  in  the  office  of  the 

clerk  of ,  by  this  deponent  (or, 

as  appears  by  the  affidavit  of  O.  P.,  or, 
the  certificate  of  said  clerk  hereto  an- 
nexed). 

in.  That  the  summons  was  duly 
served  by  publication,  and  by  mailing 
the  same  with  a  copy  of  the  complaint 
(or,  by  personal  service  of  the  same 
with  a  copy  of  the  complaint),  as  ap- 
pears by  the  affidavits  of  O.  P.  and 
Q.  B.  annexed;  but  that  no  answer  or 
demurrer  herein  by  said  defendant  has 
been  served  on  the  plaintiff's  attorney, 
and  said  defendant  has  not  appeared 
in  the  action. 

IV.     Deponent  further  snys,  that  on 

the  day  of  ,  18 ^ 

an  attachment  against  the  property  of 

said  was  duly  issued  in  this 

action,  and  delivered  to  the  sheriff  of 

f  by  whom  the  same  was,  on 

the day  of  ,  18- , 

at 


-,  levied  on  property  belong- 
ing to  the  said  defendant,  whereof  the 
following  is  a  description:  (insert  a  spe- 
cific description  of  the  property);  and 
that/  the  value  of  said  property  is 
dollars. 


V.  Deponent  further  says,  that  said 
defendant  is  (or,  is  not,  as  the  ease  may 
be)  a  resident  of  this  state.  2  Abb. 
Forms  517. 

D.    Affidavit  of  Service  of  Subpoena 

To  Answer, 
of ,    m 


said  county,  the 


for  the  com 


plainant    in    this    cause,     being     duly 
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sworn,  deposes   and   says   that  on   the 

day  of  ,  and  before 

the  appearance  day  therein  mentioned, 
this  deponent  personally  served  upon 
C.  D.,  the  defendant  in  this  cause,  the 
subpoena  issued  therein,  and  whieh  is 
hereto  annexed,  by  showing  to  the  said 
C.  D.  the  original  writ,  under  the  seal 
of  this  court,  and  leaving  with  him  a 
eapy  thereof.  (If  the  subpoena  cannot 
be  annexed,  the  affidavit  must  state  its 
purport,    as:    tested   the  — — ^  day 

of  ,   and   requiring    the    said 

C.  D.  to  appear  personally  before  the 
chancellor  in  the  court  of  chancery  on 

the day   of    then 

next,  wheresoever  the  said  court  should 
then  be,  to  answer  to  the  bill  of  com- 
plaint exhibited  against  him  [and 
others]  by  the  complainant  in  this 
cause).  And  this  deponent  further 
says,  that  no  appearance  has  been  en- 
tered in  this  cause  by  the  said  C.  D. 
to  the  knowledge  or  belief  of  this  de- 
ponent, and  that  no  notice  of  appear- 
ance on  his  behalf  has  been  served  on 
him;  and  that  a  discovery  is  neces- 
sary from  the  said  defendant  as  to  the 
matters  of  the  bill  of  complaint  in  this 
cause.  And  further  says  not.  2  Barb. 
Ch.  Pr.  364. 
n.    iSntering  Default 

A.  Order  for  Default  for  Not  Plead- 

ing. 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  declara- 
tion filed  in  this  cause,  and  a  notice  to 
plead  endorsed  thereon,  and  on  motion 
of  E.  F.,  attorney  for  the  plaintiff,  or 
dered,  that  the  default  of  the  defend- 
ant in  not  pleading  be,  and  the  same  is 
hereby  entered  accordingly.  Burr.  App. 
445,  {866. 

B.  Order  for  Default   for  Not  Be- 

plying. 
On  reading  and  filing  an  affidavit  of 
due  serviae  of  a  copy  of  the  plea  (or 
pleas)  filed  in  this  cause,  and  of  no- 
tice to  reply  thereto,  and  on  motion  of 
G.  H.,  attorney,  for  the  defendant,  or- 
dered, that  the  plaintiff's  default  for 
not  replying  be,  and  the  same  hereby 
is  entered  accordingly.  Burr.  App.  449, 
§880. 

C.  Order  for  Default   for  Not  Be- 

joining. 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  replica- 
tion filed  in  this  cause,  and  of  a  notice 
to  rejoin  thereto^  and  on  motion  of 
£.  F.y  attorney  for  the  plaintiff,  ordered, 
* 

24 


that  the  defendant's  default  for  not 
rejoining  be,  and  the  same  hereby  is 
entered  accordingly.  Burr.  App.  449, 
§883. 

D.  Order  far  Default  for  Not  Sur- 

rejoining. 

On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  re- 
joinder filed  in  this  cause,  and  of  a 
notice  t'o  surrejoin  thereto,  and  on  mo- 
tion of  Gr.  H.,  attorney  for  the  defend- 
ant, ordered,  that  the  plaintiff's  default 
in  not  surrejoining  be,  and  the  same 
is  hereby  entered  accordingly.  Burr. 
App.   450,    §885. 

E.  Order  for  DefavU  for  Nd  Joiaih 

ing  in  Demurrer, 

On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  de- 
murrer filed  in  this  cause,  and  of  a 
notice    to    join    in    demurrer    endorsed 

thereon,  and  on  motion  of  Mr. , 

attorney  for  the  plaintiff  (or  defend- 
ant), ordered,  that  the  plaintiff's  (or 
defendant's),  default  for  not  joining 
in  demurrer  be,  and  the  same  is  hereby 
entered  accordingly.  Burr.  App.  448, 
§876. 

F.  Order  for  Default  for  Not  Join- 

ing in  Error. 
On  reading  and  filing  an  affidavit 
showing  due  service  upon  the  attorney 
for  the  defendant  in  error,  of  a  notice 
td  join  in  error  in  this  cause,  and  on 
motion  of  G.  H.,  attorney  for  plaintiff 
in  error,  ordered^  that  the  default  of 
the  said  defendant  in  not  joining  in 
error  be,  and  the  same  is  hereby  en- 
tered accordingly.  Burr.  App.  452, 
§896. 

G.  Order  To  Take  Bill  as  Confessed 

for  Not  Appearing,  Where  Per- 
sonally Served, 
On  filing  due  proof  of  personal  sei^ 
vice  of  the  subpoena  issued  in  this 
cause,  on  all  of  the  defendants,  on  or 
before  the  return  day  thereof,  and  more 
than  twenty  days  having  elapsed  since 
said  return  day,  and  neither  of  said 
defendants  having  appeared;  on  motion 
of  J.  E.,  solicitor  for  complainant,  it 
is  ordered  that  the  bill  of  complaint 
which  is  filed  in  this  cause  be,  and  the 
same  is  hereby  taken  as  confessed  by 
all  of  said  defendants.  2  Barb.  Ch 
Pr.  395. 

H.  Order  That  Begister  Enter  De- 
fendant's Appearance,  or  That 
Bill  Be   Taken  as  Confessed. 

It    is    ordered    that   J.    M.     D.,     the 
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register  of  this  court  do  enter  the  ap- 
pearance of  the  said  C.  D.  in  this  cause, 
pursuant  to  the  statute  in  such  case 
made  and  provided.  2  Barb.  Ch.  Pr. 
368. 
HL    Orden  for  Judgments 

A.  Order  for  Interlocutory  Judgment 

and   Writ   of  Inquiry,  Default 

for  Not  Pleading. 
The  default  of  the  defendant  for  not 
pleading  in  this  cause  having  been  duly 
entered,  on  motion  of  Mr.  E.  F.,  at- 
torney for  the  plaintiff,  ordered  inter- 
locutory judgment,  and  that  a  writ  of 
inquiry  issue.     Burr.  App.  446,  |869. 

B.  Order  for  Judgment  on  Default 

in  Debt, 
The  default  of  the  defendant  for  not 
pleading  having  been  duly  entered,  on 
motion  of  Mr.  E.  F.,  attorney  for  the 
plaintiff;  ordered  judgment  final  there 
on.    Burr.  App.  446,  |870. 

C.  Order  for  Judgment  for  Default 

for  Not  Beplying. 
The  default  of  the  plaintiff  for  not 
replying  to  the  plea  of  the  defendant 
in  this  cause  having  been  duly  entered, 
on  motion  of  G.  H.,  attorney  for  the 
defendant,  ordered,  judgment  for  the 
defendant,  for  his  costs.  Burr.  App. 
449,   1881. 

D.  Order  for  Judgment  on  Default 

for  Not  Bejoining. 
The  default  of  the  defendant  for  not 
rejoining  in  this  cause  having  been  duly 
entered,  on  motion  of  E.  F.,  attorney 
for  the  plaintiff,  ordered,  interlocutory 
judgment,  and  that  the  clerk  assess  the 
damages  (or  ordered  interlocutory  judg- 
ment, and  that  a  writ  of  inquiry  issue; 
or,  if  the  action  be  debt,  ordered  judg- 
ment final  thereon).  Burr.  App.  449, 
1884. 

E.  Order  for  Judgment  for  Not  Sur- 

rejoining. 
The  default  of  the  plaintiff  in  not 
surrejoining  to  the  rejoinder  of  the  de- 
fendant, filed  in  this  cause,  having  been 
duly  entered,  on  motion  of  G.  H.,  at- 
torney for  the  defendant,  ordered,  judg- 
ment for  the  defendant,  for  his  costs. 
Burr.  App.  450,  §886. 

F.  Order  for  Judgment  on  Default  on 

Filing  Inquisition. 
On  reading  and  filing  a  writ  of  in- 
quiry of  damages  and  inquisition  there- 
to annexed,  whereby  it  appears  that  the 
damages  of  the  plaintiff  in  this  cause 

are   assessed    at   ■ dollars   and 

cents,  besides   costs,   and  on 


motion  of  Mr.  B.  F.,  attorney  for  the 
plaintiff,  ordered,  judgment  final  there- 
on, etc.    Burr.  App.  447,  |872. 

G.    Order  for  Judgment  on  Defautt 
on  Filing  Clerk's  Report. 

On  reading  and  filing  the  report  of 
-,  esquire,  one  of  the  clerks  of 


this  court,  whereby  it  appears  that  the 
plaintiff's   damages   in    this   cause   aro 

assessed     at     dollars      and 

cents,  and  on  motion  of  Mr 


E.  F.,  attorney  for  the  plaintiff,  or 
dered,  judgment  final  thereon,  etc.  Burr 
App.  446,  §871. 

H.  Order  for  Judgment,  Where  Sum- 
mons  Was  Served  hy  Publieeh 
tion. 

The  summons  and  complaint  in  this 
action  having  been  filed  in  the  ofiiee 
of  the  clerk  of  the  county  of  ' 

(or,  of  the  clerk  of  this  court),  on  the 

day  of ,  18 ,  and, 

the  defendant  Y.  Z.  being  a  foreign  cor- 
poration, having  property  within  this 
state  (or  state  other  ground  for  service 
by  publication,  as  the  djase  may  be), 
service  of  the  summons  upon  such  de- 
fendant by  publication  having  been  or- 
dered, and,  pursuant  to  said  order,  the 
summons  having  been  duly  published  in 

the      , and      the 

-,   once   in    each   week   for   six 


7 

successive  weeks  (or  otherwise  as  the 
ease    may    be),     commencing    on     the 

day  of ,  18 ;  and 

a  copy  of  the  summons  and  complaint 
having  been  duly  mailed  to  (or  having 
been  thereafter  personally  served  on) 
said  defendant  Y.  Z.  (addressed  to  their 

president  M.  N.,  at ),  if  there 

are  other  defendants  who  were  per- 
sonally served,  or  who  have  appeared, 
here  state  the  proceedings  as  to  them, 
in  the  manner  prescribed  in  the  pre- 
ceding forms);  and  no  answer  or  de- 
murrer having  been  served  on  the 
plaintiff's  attorney,  and  the  defendant 
having  failed  to  appear,  and  an  attach- 
ment having  been  issued  against,  and 
levied  upon  property  belonging  to  the 
defendant  Y.  Z.,  and  proof  thereof  made 
by  the  affidavit  of  M.  N.;  and  the  de- 
fendant W.  X.  being  a  resident  of  this 
state,  the  plaintiff  having  now  in  court 
made  proof  of  the  demand  mentioned 
in  the  complaint  (or,  if  the  defendant 
is  a  non-resident,  the  defendant  being 
not  a  resident  of  this  state,  the  plaintiff 
having  now  in  court  made  proof  of  the 
demand  mentioned  in  the  complaint), 
and  M.  N.  (the  agent  of)  the  ]^laintif( 
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having  now  in  eonrt  been  examined  on 
oath  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to.  any 
one  to  his  use,  on  account  of  such  ae- 
mand,  whereby  it  appears  that  no  such 
payments  have  been  made  (or,  if  any 
were  made,  state  the  amount);  and  the 
plaintiff  having  produced  an  undertak- 
ing with  two  sureties,  approved  by  the 
court,  that  he  will  make  restitution 
according     to     the      requirement      of 

— of   section   of   the 

code  of  procedure: 

Now,  on  filing  said  affidavit  of  M.  N., 
and  said  undertaking,  and  on  motion 
of  M.  N.,  plaintiff's  attorney,  it  is  or- 
dered that  the  plaintiff,  A.  B.,  recover 
against  the  defendant,  Y.  Z.,  the  sum 

of  dollars,  together  with  his 

costs,  to  be  adjusted  by  the  clerk.  2 
Abb.  Forms  518. 

L  Order  for  Judgment,  and  Thai  Wrii 
of  Inquiry  Issue  To  Assess  Dam* 
ages. 

(Recitals  of  proceedings  as  in  other 
forms,  continuing):  and  it  appearing 
by  the  complainant  that  the  action  is 
for  the  recovery  of  money  only  (or 
is  for  the  recovery  of  specific  real 
property,  or,  personal  property,  with 
damages  for  the  withholding  thereof), 
*  now,  on  motion  of  M.  N.  for  the 
plaintiff,  it   is 

Adjudged,  that  the  plaintiff  do  re* 
cover  of  the  defendant  the  damages  by 
him  sustained  on  account  of  the  cause 
of  action  alleged  in  the  complaint  (and 
that  he  do  recover  also  the  possession 
of  the  personal  property  described  in 
the  complaint  [or  the  following  de- 
scribed personal  property]);  and,  fur 
ther,   it   is 

Ordered,  that  said  damages  be  as- 
sessed by  a  jury,  and  that  a  writ  of 
inquiry  be  for  that  purpose  issued,  di- 
rected, and  delivered  to  the  sheriff  of 
(the  county  where  the  place  of  trial  is 
laid).     2  Abb.  Forms  514. 

J.  Order  for  Judgment,  and  Refer- 
ence To  Ascertain  Damages, 

(As  in  preceding  form,  to  the  *,  con- 
tinning)  :  and  the  examination  of  a  long 
account  being  involved  in  ascertaining 
the  damages,  now,  on  motion  of  M.  N. 
for  the  plaintiff. 

It  is  adjudged,  that  the  plaintiff  do 
recover  (etc.,  stating  relief,  as  in  pre- 
ceding form,  concluding):  and,  further, 
it  is 

Ordered,  that  it  be  referred  to  R.  F., 
Esq.,    of  counselor-at-law,   to 


ascertain  and  assess  the  said  damages, 
and  report  the  same  with  all  conven- 
ient speed.    2  Abb.  Forms  516. 

K,     Order  for  Interlocutory  or  Final 
Judgment    After    Default    for 
Not  Joining  in  Demurrer, 
(Instead  of  the  words  *'for  not  plead- 
ing,"   say,    "for    not    joining    in    de- 
murrer.")    Burr.  App.  448,  §877. 

L.    Order  for  Judgment  on  Default 
for  Defendant  Not  Joining  in 
Demurrer, 
The  default  of  the  plaintiff  for  not 
joining  in  demurrer  in  this  cause  hav- 
ing been  duly  entered,  on  motion  of  O. 
H.,  attorney  for  the  defendant,  ordered, 
judgment   final  for   the  defendant,   for 
his  costs.    Burr.  App.  448,  §878. 

IV.    Notice  of  Aflsessment 

A.  Notice  of  Assessment  of  Damages 

Before  Clerk, 
Take  notice,  that  the  amount  due 
to  the  plaintiff  upon  the  instrument 
mentioned  in  the  complaint,  will  be  as* 
sessed  (or,  if  the  action  is  not  on  a 
written  instrument  for  the  payment  of 
money  only,  that  the  amount  which  the 
plaintiff  is  entitled  to  recover  in  this 
action  will  be  ascertained),  and  his 
costs  and  disbursements,  the  items 
whereof   are   herewith    stated,   will   be 

adjusted  by  the  clerk  of ,  at 

his  office,  in  ,  on  the  ■ 

day  of ,  18 ,  at 

o'clock  in  the  — 
Forms  509. 

B.  Notice  of  Assessment  of  Damages 

Before  Jury, 

Take  notice,  that  the  amount  which 
the  plaintiff  in  this  action  is  entitled 
to  recover  will  be  assessed  by  a  jury, 
before    the    sheriff    of    the    county    of 

,  at  his  office,  in  ,  on 

the  day  of  ,  18 , 


-noon.      2  Abb. 


at 


o  'clock    in    the 


noon.     2  Abb.  Forms  514. 

V.    AsBesBment  of  Damages. 

A.    Beport  of  Clerk  on  Assessment  of 
Damages, 

I  having  examined  and  ascertained, 
do  report,  that  the  plaintiff  in  this 
cause  ought  to  recover  against  the  de- 
fendant (four  hundred  and  fifty)  dol- 
lars and  (sixty-one)  cents  damages,  be- 
sides costs. 

,  clerk. 

Dated, 


Burr.   App.   434,   |834. 
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B.  Beport  of  Beferee  on  Ptiblication. 
(Title   of  the   cause.) 

To  the eourt: 

Pursuant  to  an  order  of  this  eoitrt, 

dated  the  day    of    — '• ^ 

18 ,  whereby  it  was  referred  to  me 

(here  state  the  purport  of  the  order  of 
reference),   I   respectfully  report   *: 

I.  That  I  have  computed  the  amount 
due  to  the  plaintiff  in  this  action  as 
aforesaid,  and  that  the  amount  so  due 

on  the  said ,  for  the  principal 

and  interest,  up  to  and  including  the 
day  of  the  date  of  this  report,  is 
— —  dollars;  and  the  schedule 
marked  A,  hereto  annexed  as  a  part 
of  this  report,  contains  a  statement  and 
account  of  the  principal  and  interest 
moneys  due  to  the  plaintiff  as  afore- 
said, the  period  of  th«  computation  of 
the  interest,  and  its  rate, 

(Where  there  are  infants  having  an- 
swered generally,  or  absentee  defend* 
ants,  add) :  That  I  have  taken  proof  of 
the  facts  and  circumstances  stated  in 
said  plaintiff's  complaint,  and  have  ex* 
amined  the  said  plaintiff  (or,  and  the 

plaintiff  being  now  abroad  in , 

have  examined  his  agent,  M.  N.)  on 
oath  as  to  any  payments  which  may 
have  been  made  to  him  or  to  any  per- 
son for  his  use,  on  account  of  the  de- 
mand mentioned  in  said  complaint,  and 
which  ought  to  be  credited  thereon, 
and  such  proofs  except  those  which  are 
documentary,  and  such  examinations, 
are  annexed  as  a  part  of  this  report, 
and  marked'  Exhibits  A  and  B,  and  1 
am  of  opinion  that  the  facts  and  cir- 
cumstances stated  in  said  complaint  are 
true. 

(Signature.) 
(Date.) 

2  Abb.  Forms  522. 

C.  Inquisition  on  Default, 

Btate  of  New  York,  County  of  , 

ss: 

An  inquisition,  taken  at  the  court 
house,  in  the  city  of  — — ,  in  the 

county   of  ,   on   the   

day  of  ,  18 ,  before  O.  P., 

sheriff  of  the  county  aforesaid,  by  vir- 
tue of  a  writ  of  the  people  of  the  state 
of  New  York,  to  him  directed  and  de« 
livered,  and  to  this  inquisition  annexed, 
to  inquire  of  certain  matters  in  the 
said  writ  specified,  by  the  oath  of 
(here  name  the  jurors),  good  and  law* 
ful  men  of  the  said  county,  who,  upon 
their  oath  aforesaid,  say  that  A.  B.. 
in  the  said  writ  named,  has  sustained 


damages,  by  reason  of  the  premises,  in 
the  said  writ  mentioned,  to  the  amount 
it dollars. 

In  witness  whereof,  as  well  I,  the 
said  sheriff,  as  the  said  jurors,  have  set 
our  seals  to  this  inquisition  the  day 
and  year  above  written. 

(Signed  and  sealed  by  sheriff  and 
jurors.)      2  Abb.  Forms  515. 

VL    Notice  of  Api^cation  for  Judg- 
ment on  Default. 

Take  nolice,  that  the  plaintiff  will 
apply  to  this  court,  at  a  special  term 
to  be  held  at  the  city  hall  in  the  city 
of  ^  ,  on  the  — — — . 


18- 


-,  at 
noon,   or   as 


day  of  

0  'clock    in    the 

soon  thereafter  as  counsel  may  be 
heard,  for  the  relief  demanded  in  the 
complaint.     2  Abb.  Forms  513. 

vn.      Undertaking     for    Bestitatlon, 
Where  Snnunone  Was  Served  by 
Publication. 
Whereas,    in    this    action,    in    which 
service  of  the   summons  upon  the  de- 
fendant  Y.   Z.   was  made  by   publica- 
tion, the  plaintiff  is  about  to  apply  to 
the  court  for  judgment  upon  failure  of 
the  defendant  to  answer: 
Now,   therefore,  we,   M.  N.,  of  No 

street,  in  the  vil- 
-,  merchant,  and  O.  P. 


lage  of  

(stating,  in  the  same  way,  his  residence 
and  occupation,  definitely),  do  hereby, 
pursuant  to  the  statute,  undertake  th^t 
said  A.  B.,  the  plaintiff,  will  abid«  the 
order  of  the  eourt  touching  the  resti- 
tution of  any  estate  or  effects  which 
may  be  directed  by  such  judgment  to 
be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be 
collected  under  or  by  virtue  of  such 
judgment,  in  case  the  defendant  or  hia 
representatives  shall  apply  and  be  ad- 
mitted to  defend  the  action,  and  shall 
succeed  in  such  defense.  2  Abb.  Forms 
517. 

VnL    Judgment  Becords. 

A.    Judgment  Becord  on  DefaiM  for 

Not  Pleading, 

Pleas  before  the  justices  of  the  supreme 

court  of  judicature  of  the  people  of 

the    state    of    New    York,     at     the 

,  in  the  city  of ,  of 

the  term  of  (January),  (the  term  of 
interlocutory  judgment),  in  the  year 
of  our  Lord  •one  thousand  eight  hun- 
dred and  . 


Witness, 


quire,  chief  justice. 
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county,  ss.:  Be  it  remem- 
bered, that  on  the  (first  Monday  of 
January),  (the  term  or  day  of  which 
the  narr.  is  entitled),  in  this  same  term, 
before  the  justices  of  the  supreme 
court    of   judicature   of   the   people   of 

the  state  of  New  York,  at  the 

in  the  city  of  ,   (place  where 

the  court  sat  at  the  term  of  the  narr.)) 
comes  A.  B.,  by  E.  P.,  his  attorney,, 
and  brings  into  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here,  his  certain  bill  against  C.  D., 
being  in  custody,  etc.,  of  a  plea  of  tres- 
pass on  the  case  upon  promises  (or  as 
the  action  is),  which  said  bill  follows 
in  these  words,  to- wit: 

county,  ss.:  A.  B.,  plaintiff 

this  suit,  by  E.  P.,  his  attorney,  com- 
plains of  C.  D.,  defendant,  etc.  (in- 
serting the  declaration  to  the  end, 
omitting  the  signature,  and  then  pro- 
ceed on  a  new  line  as  follows): 

And  the  said  defendant  in  his  proper 
person  (or,  by  6.  H.,  hiff  attorney), 
comes  and  defends  the  wrong  and  in- 
jury, when,  .etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Where- 
fore, the  said .  plaintiff  ought  to  re- 
cover against  the  said  defendant,  his 
damages,  on  occasion  of  the  premisea 
And  hereupon  the  said  plaintiff  prays 
judgment,  and  )ii8  damages  by  him  sus- 
tained on  occasion  of  the  non-perform- 
ance of  the  said  promises  and  under- 
takings, in  the  said  declaration  men- 
tioned, to  be  adjudged  to  him,  etc.  And 
because  it  is  suggested  and  proved,  and 
manifestly  appears  to  the  said  court 
now  here,  that  the  said  plaintiff  hath 
sustained  damages  on  occasion  of  the 

prenuses,     to dollars     and 

cents   besides    his    costs   and 

charges  by  him  about  his  suit  in  this 
behalf  expended: 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages,  by  occa- 
sion of  the  premises,  to  dol- 
lars and cents,  by  the  court 

here  assessed,  and  also  dol- 
lars, and cents  for  his  costs 

and  charges  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent:  which  said  damages,  costs  and 
charges  in  the  whole  amount  to  — ^— 
dollars,  and cents. 

And  the  said  defendant  in  mer^, 
etc.     Burr.  App.  134,  {262. 


B.  Judgment  Becord  on  Default  for 
Not  Pleading,  on  Writ  of  In- 
quiry, 

(As  in  preceding  form  to  the  *.) 
Be  it  remembered,  that  on  the  (first 
Monday  of  January),  in  this  same 
term,  before  the  justices  of  the  supreme 
court  of  judicature  of  the  people  of  the 
state   of  New  York,   at   the  ■ 

in  the  city  of ,  comes  A.  B., 

by  E.  P.,  his  attorney,  and  brings  into 
the  said  court,  before  the  aforesaid 
justices  thereof  now  here,  his  certain 
bill  against  C.  D.,  being  in  custody,  etc., 
of  a  plea  of  (trespass  on  the  case 
upon  promises),  which  said  bill  fol- 
lows in  these  words: 

(City  and)  county  of  ( ),  BS.f 

A.  B.,  plaintiff  in  this  suit,  by  E.  P., 
his  attorney,  etc.  (insert  the  declara^ 
tion  as  in  last  form). 

And  the  said  defendant  in  his  proper 
person  .  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant,  his  dam- 
ages, on  occasion  of  the  premises. 

But  because  it  is  unknown  to  the 
said  court,  before  the  aforesaid  jus- 
tices thereof  now  here,  what  damages 
the  said  plaintiff  hath  sustained  by 
means  of  the  premises,  the  sheriff  of 
the  said  city  and  county  of  New  York 
(the  venue  in  the  action),  is  com- 
manded that,  by  the  oath  of  twelve 
good  and  lawful  men  of  this  county, 
he  diligently  inquire  what  damages  the 
said  plaintiff  hath  sustained,  as  well 
by  means  of  the  premises,  as  for  his 
costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended:  and  that 
he  send  the  inquisition  which  he  shall 
thereupon  take,  to  the  justices  of  the 
said  supreme  court  of  judicature,  at 
t%e  — — —  in  the  city  of  ■  , 

on  the  ; day  of  next 

(the  return  bf  the  writ),  under  his  seal, 
and  the  seals  of  those  by  whose  oaths 
he  shall  take  that  inquisition,  together 
with  the  writ  to  him  thereupon  di- 
rected: the  same  day  is  given  to  the 
said  plaintiff,  at  the  same  place. 

At    which    day,   before    the    justices 

aforesaid,  at  the  in  the  city 

of ,   comes  the   said  plaintiff, 

by  his  attorney  aforesaid,  and  the 
sheriff,  to-wit, ,  esquire,  sheriff 
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of    the    said     (city    and)     county     of 

,  now  here,  returns  a  certain 

inquisition  indented,  taken  before  him 

at  the of  the  city  of i 

in   this   said   county,    on   the   

day   of  ,  in   the  year  of   our 

Lord  one  thousand  eight  hundred  and 

,  by  the  oaths  of  twelve  good 

and  lawful  men  of  his  county;  by 
which  it  is  found  that  the  said  plaintiff 
hath   sustained   damages  by   means   of 

tho  premises,  to  dollars  and 

cents  over  and  above  his  costs 

and  charges  by  him  about  his  suit  in 
this  behalf  expended  and  for  those 
costs  and  charges  to  six  cents. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid, 
by  the  said  inquisition  above  found, 
and  also  — ^—  dollars  for  his  costs 
and  charges  by  the  said  court  now 
hero,  adjudged  of  increase  to  the  said 
plaintiff,  and  with  his  assent:  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to  dollars  and 

cents. 

And  the  said  defendant  in  mercy, 
etc.    Burr.  App.  135,  §263. 

C.  Judgment  Mecord  on  Default  for 

Not  Pleading  in  Debt. 

And  the  said  defendant  (by  his  said 
attorney)  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  said  debt,  and  also 

( dollars  and  cents) 

for  his  damages  which  he  hath  sus- 
tained, as  well  on  occasion  of  the  de- 
taining the  said  debt,  as  for  his  costs 
and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  said 
court  now  here  adjudged  to  the  said 
plaintiff,  and  with  his  assent. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  137,  §265. 

D.  Judgment  Becord  on  Default  for 

Not    Joining    in    Demurrer    to 
Declaration. 

And  hereupon,  on  the  prayer  of  the 
said  plaintiff,  a  day  is  given  to  him 
to  join  in  the  foregoing  demurrer  of 
the    said    defendant,    to-wit,   until    the 

day  of  ,  in  this  same 

term  (the  day  on  which  the  judgment 


is  entered),  before  the  justices  afore* 
said,  at  the  (capitol  in  the  city  of 
Albany).  The  same  day  is  given  to 
the  said  defendant,  there,  etc. 

At  which  day  and  place  last  men* 
tioned,  before  the  justices  aforesaid^ 
comes  the  said  defendant  by  his  at- 
torney aforesaid.  And  the  said  plaint* 
iff,  although  solemnly  demanded,  comes 
not,  but  makes  default:  nor  doth  he 
join  in  demurrer  as  aforesaid;  nor  doth 
he  further  prosecute  his  suit  against 
the  said  defendant. 

Therefore  it  is  considered  that  the 
said  plaintiff  take  nothing  by  his  said 
bill  (or  writ,  or  declaration),  but  that 
he  be  in  mercy,  etc.  And  that  the 
said  defendant  do  go  thereof  without 
day,  etc.  And  it  is  further  considered 
by  the  said  court  now  here,  that  the 
said  defendant  do  recover  against  the 

said     plaintiff    dollars     and 

— —  cents,  for  his  costs  and 
charges  by  him  about  his  defense  in 
this  behalf  expended,  by  the  said 
court  now  here  adjudged  to  the  said 
defendant,  with  his  assent;  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  that  the  said 
defendant  have  execution  thereof,  etc. 
Burr.  App.  144,  §273. 

£.  Judgment  Becord  on  Default  far 
Not  Joining  in  Demurrer  to 
Plea. 

And  hereupon  on  the. prayer  of  the 
said  defendant,  a  day  is  given  to  the 
said  defendant,  to  join  in  the  forego- 
ing demurrer  of  the  said  plaintiff,  to- 
wit,  to  the day  of  

(the  day  on  which  defendant's  default 
is  entered),  before  the  justices  afore- 
said, at  the  (capitol  in  the  city  of  Al- 
bany). The  same  day  is  given  to  the 
said  plaintiff  there,  etc. 

At  which  day  and  place  last  men- 
tioned, before  the  justices  aforesaid, 
comes  the  said  plaintiff,  by  his  attor- 
ney aforesaid,  and  the  said  defendant, 
although  solemnly  demanded,  comes 
not,  neither  doth  he  join  in  demurrer 
as  aforesaid,  nor  say  anything  m  bar 
or  preclusion  of  the  aforesaid  action 
of  the  said  plaintiff  thereof  against 
him,  etc.  Whereby  the  said  plaintiff 
remains  therein  wholly  undefended 
against  the  said  defendant.  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  dam- 
ages (or  debt  and  damages),  by  oc- 
casion of  the  premises.  Burr.  App. 
144,  §275;  Tates'  Forms  49. 
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XZ.    Judgments. 

A.    Jvdgment  by  Default  Where  Hum- 
moiis  Was  Personally  Served. 

The    sammons    herein     having    been 
personally  served  on  the  defendant  Y. 

Z.,  OA  the  day  of  , 

18— ^y  and  he  not  having  demanded 
a  eop7  of  the  complaint  (or,  having  ap- 
peared by  O.  P.,  his  attorney,  and  de- 
manded a  copy  of  the  complaint,  and 
the  same  having  been  served  on  said 
0.  P.)}  &iid  *  no  answer  or  demurrer 
having  been  served  on  the  plaintiff's 
attorney  (and  the  clerk  having  assessed 
the  amount  due);  now  on  motion  of 
M.  N.,  the  plaintiff's  attorney,  it  is 

Adjudged,  that  the  plaintiff  A.  B.  do 
recover  of  the  defendant  Y.  Z.  - 
dollars  (stating  the  amount,  and  in- 
terest, if  any,  mentioned  in  the  sum- 
mons, or  assessed  by  the  clerk),  to- 
gether with  : —  dollars  costs  and 

disbursements,  amounting  in  the  whole 
to dollars. 

(If  the  action  is  against  several  de- 
fendants jointly  indebted  upon  con- 
tract, and  only  a  part  of  them  were 
served,  add):  But  this  judgment  can 
be  enforced  only  against  the  joint 
property  of  all  the  defendants  herein, 
and  the  separate  property  of  the  said 
defendants  (naming  them),  'who  were 
served  as  aforesaid  (and  if  they  are 
subject  to  arrest),  and  against  the  per- 
sons of  the  said  last  named  defendants. 

(If  all  were  served,  and  a  part  only 
defended,  and  the  others  might  have 
been  sued  without  them.)  This  action 
being  hereby  severed,  leaving  the 
plaintiff  to  proceed  hereafter  against 
the  defendants  (naming  those  not 
bound  by  the  judgment). 
(Dat«.)  (Signature  of  clerk.) 

2  Abb.  Forms  510. 

B.  Jvdgment  by  Default,  Complaint 

Served  With  Summons. 

The  summons,  and  a  copy  of  the 
complaint  herein,  having  been  person- 
ally served  on  the  defendant  Y.  Z. 
more  than  twenty  days  before  this 
date,  and  (continuing  as  in  preceding 
form  from  the  *).     2  Abb.  Forms  511. 

C.  Judgment  on  Default  of  Appear- 

ance. 
This  action  having  been  commenced, 

on   the    '- day    of    , 

18 y  by  the  personal  service  of  the 

summons  (with  a  copy  of  the  com- 
plaint) on  the  defendant  (or,  defend- 
ants, naming  them;  and  if  the  service 
has  been  made  on  different  defendants 


on  different  days,  specify  the  times  of 
each),  and  due  proof  having  been  made 
and  filed  of  such  service,  and  that  no 
answer  or  demurrer  (or  notice  of  ap- 
pearance) has  been  received  from  the 
defendant  (or,  from  any  of  the  de- 
fendants); and  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  mat- 
ters alleged  in  the  complaint  having 
been-  assessed  by  a  referee  appointed 
by  the  court  (or,  by  a  jury  under  the 
direction  of  the  oourt),  now,  on  motion 
of  1IL  N.  for  the  plaintiff, 

It  is  adjudged,  that  the  plaintiff 
recover  of  the  defendant  (or  defend- 
ants,  naming   them)    dollars, 

the     damages     thus     assessed,      with 
.    dollars    cost    of    the   action, 

making    together dollars.     2 

Abb.  Forms  516. 

D.    Judgme7it    Where   Summons    Was 
Served  by  Fublioation, 

On  motion  of  M.  N.,  it  is  hereupon 
adjudged  that  the  plaintiff  A.  B.  re- 
cover against  the  defendant  Y.  Z.  the 

sum  of dollars,  together  with 

dollars  costs  and  disburse- 
ments,   amounting   in     the    whole,    to 

dollars. 

(Date.)  (Signature  of  clerk.) 

2  Abb.  Forms  520. 

X.    Aflldaylts  To  Set  Aside. 

A.    Affidavit  To  Set  Aside  Default  as 
Irregular. 

G.  H.,  the  attorney  for  the  defendant 
in  the  above  entitled  cause,  being  duly 
sworn,  deposes  and  says,  that  a  copy  of 
the  declaration  in  said  cause,  together 
with  a  notice  to  plead  in  twenty  days, 
was  served  upon  the  said  defendant  (or 

upon  this   deponent)    on   the  

day  of last  (or  instant).   And 

deponent  further  says  that  as  the  at- 
torney  of  said   defendant,  he.  did,   on 

the  day  of  I,  file  in 

the  ofiice  of  W.  H.  P.,  esquire,  one  of 
the  clerks  of  this  court,  the  plea  where- 
of a  copy  is  hereto  annexed;  and  that 
on  the  same  day  he  served  upon  E.  F., 
esquire,  the  attorney  for  the  plaintiff 
in  said  cause,  a  copy  of  said  plea,  by 
(leaving  the  same,  during  office  hours, 
in  a  conspicuous  place  in  the  office  of 
the  said  E.  F.,  no  person  being  at  the 
time  in  said  office).  And  deponent 
further  says,  that  notwithstanding  the 
service   of   said   plea,    the   said   E.   F., 

afterwards,   and   on   the  day 

of instant,  entered  the  de- 
fault of  the  said  defendant  as  for  not 
pleading  in  this  cause,  and  is  now  pro- 
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ceeding  to  judgment  thereon,  as  de- 
ponent is  informed  and  verily  believes. 
Burr.   App.   23,    §45. 

B.  Affidavit    To    Set   Aside   Regular 

Default, 

6.  H.^  the  attorney  for  the  above  named 
defendant,  being  duly  sworn,  says,  that 
a  copy  of  the  declaration  filed  in  this 
cause  was  served  upon  this  deponent, 
by  leaving  the  same  in  his  office,  dur- 
ing this  deponent's  absence  therefrom; 
that  the  same  was  in  some  way  mis- 
laid, and  did  not  come  to  the  notice 
of  this  deponent  until  the  — ^—  day 

of instant;  that  this  deponent 

immediately  thereupon  and  on  the  same 
day  last  mentioned,  filed  the  plea,  the 
copy  whereof  is  hereto  annexed,  in  the 
office  of  the  clerk  of  this  court  in  the 
city  of ,  and  delivered  the  an- 
nexed copy  to  E.  F.,  esquire,  the  attor- 
ney for  the  plaintiff,  but  that  the  said 
E.  F.  refused  to  receive  the  said  plea, 
and  informed  this  deponent  that  the 
defendant's  default  for  not  pleading 
had  been  entered  on  the  day  preceding. 
And  deponent  further  says  that  on  the 
■  —  day  of  last  men- 
tioned, he  again  tendered  to  the  said 
E.  F.  the  said  plea,  together  with  the 
annexed  affidavit,  and  at  the  same  time 
offered  to  pay  to  the  said  E.  F.  the 
costs  of  entering  the  said  default  (and 
of  any  subsequent  proceedings),  and 
also  offered,  if  necessary,  to  accept 
short  notice  of  trial  in  said  cause,  if 
the  said  E.  F.  would  consent  to  waive 
the  said  default;  but  that  the  said  E.  F. 
wholly  declined  to  waive  the  same,  and 
refused  to  accept  the  said  plea.  (Add 
a  general  affidavit  of  merits  in  the 
nsual  form.)    Burr.  App.  23,  |46. 

C.  Affidavit  To  Set  Aside  Inquest  as 

Irregular. 
G.  H.,  the  attorney  for  the  defend- 
ant  in   this   cause,   being   duly  sworn, 
deposes  and  says,  that  issue  was  joined 
in  the  said  cause  on  the  — —  day 

of  last,   and  notice   of   trial 

given  for  a  circuit  court  appointed  to 
be  held  at  the   (court  house)    in   the 

(town)    of   ,   in    and    for   the 

said  county  of ,  and  that  upon 

the  receipt  of  the  said  notice,  an  affi- 
davit of  merits,  of  which  the  annexed 
is  a  true  copy,  was  prepared  by  this 
deponent,  and  sworn  to  'by  the  said 
defendant,  and  that  the  same  was  there- 
npon  filed  in  the  office  of  the  clerk  of 
this  court,  at  the  city  of  (New  York), 
on  the  day  of  last. 


being  the  first  day  of  said  circuit;  and 
that  a  copy  of  said  affidavit  was,  on 
the  same  day,  duljr  served  upon  the 
attorney  for  the  plaintiff  in  this  cause,* 
as  by  an  affidavit  of  the  filing  and 
service  thereof,  hereto  annexed,  may 
more  fuUy  appear,  and  to  which  this 
deponent  refers.  And  deponent  further 
says  that,  notwithstanding  the  said  fil- 
ing and  service  of  the  said  affidavit, 
the  attorney  for  the  said  plaintiff  took 
an  inquest  in  said  cause,  out  of  its 
regular  order  on  the  calendar,  on  the 

day  of instant,  and 

obtained  a  verdict  for  — —  dollars, 
and  further  says  not.  Burr.  App.  34, 
t65. 

I>.  Affidavit  To  Set  Aside  Begvlar 
Inquest. 

G.  H.,  the  attorney  for  the  defendant 
in  this  cause,  being  duly  sworn,  says, 
that  this  is  an  action  of  (trespass), 
that  issue  was  joined  in  the  said  cause 
on  the  (twentj'-third)  day  of  (April 
last),  and  notice  of  trial  given  for  a 
circuit  court  appointed  to  be  held,  etc 
(as  in  last  form  to  the  *).  And  de- 
ponent further  says  that  the  said  cause 
was  entered  on  the  calendar  of  the  said 
court,  and  was  on  the  day  calendar  for 
the  (sixth  of  August  last),  and  that 
(here  state  the  taking  of  an  inquest, 
and  the  facts  excusing  the  default,  and 
annex  a  general  affidavit  of  merits  in 
the  usual  form).     Burr.  App.  34,  {65a. 

XL    Notice  of  Motion  To  .Set  Aside. 

A.    Notice  of  Motion   To  Set  Aside 

Default  as  Irregular* 

Sir:    Please  to  take  notice  that  upon 

the  affidavit,  with  a  copy  whereof  yon 

are  herewith  served,  this  court  will  be 

moved,  at  the  next  special  term,  to  be 

held   at  the  in   the   city   of 

y    on    the    first    Tuesday    of 

next,*  that   the*  default   en- 


tered against  the  defendant  in  this 
cause,  and  all  the  subsequent  proceed- 
ings therein,  be  set  aside  for  irregn- 
larity  with  costs.    Burr.  App.  206,  |403. 

B.  Notice  of  Motion  To  Set  Aside 
Regular  Default. 

(As  in  preceding  form  to  the  *,  and 
then  as  follows):  that  the  default  en- 
tered in  this  cause  be  set  aside  on  such 
terms  as  the  court  may  direct.  Burr. 
App.  207,  §403. 

xn.    Orders  To  Set  Aside, 

A.    Order  To  Set  Aside  DefauH  for 

Irregularity, 
On  filing  the  affidavits  in  this  causey 
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&;id  on  motion  of  Mr.  H.,  of  counsel 
for  the  defendant,  after  hearing  coun- 
sel in  opposition  thereto,  ordered,  that 
the  default  entered  in  this  cause,  and 
all  subsequent  proceedings  therein  be, 
and  the  same  are  hereby  set  aside  for 
irregularity,  with  ten  dollars  costs 
(and  that  the  defendant  have  twenty 
days  to  plead).    Burr.  App.  455,  §903. 

B.  Order  To  Set  Aside  Begular  Ve- 
fauU. 

A  motion  having  been  made  on  the 
part  of  the  defendant  to  set  aside  the 
default  in  this  cause,  and  after  hearing 
counsel  in  support  of  said  motion,  as 
well  as  in  opposition  thereto,  ordered, 
that  the  said  default  be,  and  the  same 
is   hereby    set    aside,    on    payment    of 

dollars   costs,    and    that    the 

defendant  have  until  the day 

instant  to  plead  de  novo. 


thereof,  that  the  judgment  aforesaid, 
in  form  aforesaid  above  given  is,  in 
all  respects,  irregular  and  void:  There- 
fore the  said  judgment,  for  the  cause 
aforesaid,  is  by  the  said  court  now  here 
vacated,  annulled,  and  altogether  held 
for  naught;  and  it  is  ordered  by  the 
said  court  that  a  vacatur  thereof  be 
entered  on  the  record  of  the  said  judg- 
ment. And  the  same  is  hereby  entered 
accordingly,  etc.  Burr.  App.  97,  |189j 
Yates'  Forms  97. 

DEFINITENESS.— See    Certainty    in 
Pleading. 


of  

Burr.  App.  455,  §904. 

C.  Order  To  Set  Aside  Inquest  for 

Irregularity: 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  K.  L., 
of  counsel  for  defendant,  after  hearing 
counsel  in  opposition  (or  no  one  appear- 
ing to  oppose),  ordered,  that  the  in- 
quest taken  in  this  cause  be,  and  the 
same  hereby  is,  set  aside  for  irregu- 
larity,   with    dollars     costs. 

Burr.  App.  464,  {940a. 

D.  Order  To  Set  Aside  Begular  In- 

quest. 
A  motion  having  been  made  on  the 
part  of  the  defendant  to  set  aside  the 
inquest  taken  in  this  cause,  and  all 
subsequent  proceedings;  after  hearing 
counsel  for  both  parties,  ordered,  that 
the  same  be  granted,  on  payment  of 
the  costs  of  circuit,  inquest  and  all 
subsequent  proceedings,  and  ' 
dollars  costs  of  opposing  this  motion; 
the  defendant  to  take  short  notice  ot 
trial  for  the  next  circuit;  judgment  to 
stand  as  security  (or  as  the  terms  of 
the  order  may  be).  Burr.  App.  465, 
S94ab. 

zm.     Entry  of  Vacatur  When  Judg- 
ment l8  Void. 

Afterwards,  to-wit,  on,  etc.  (the  term 
the  vacatur  is  ordered),  before  the  just- 
ices aforesaid,  at,  etc.,  comes  the  said 
plaintiff  (or  defendant),  by  his  attorney 
aforesaid  (or  come  as  well  the  said 
plaintiff,  as  the  said  defendant,  by 
their  respective  attorneys  aforesaid). 
And  because  it  seemeth  to  the  court 
now  here,  before  the  aforesaid  justices 
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A.    MneraL  Demurrer  to  Declaration^ 
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B.  Spi 
1.     To   Deciai- 

To  Flea  in  Alchi 
To  Plea  in  Bar, 
To  Beplioation,  380 
To  Bejoinder,  380 
To  Surrejoinder,  380 

C.  Notice  of  Argument  of  Demurrer. 
380 

D.  Order  for  Judgment^  380 

1.  For  Flaintiff,  380 

2.  For  Defendant,  380 

3.  For    Defendant    Where     UTwp- 
posed,  380 

Demnrren  Under  Code,  380 

A.  Want  of  Cause  of  Action,  380 

B.  Incapacity  To  Sue,  381 

C.  For  Misjoinder  of  Actions,  381 

D.  For  Defect  of  Parties,  381 
B.  Demurrer  to  Answer,  381 
F.  Demurrer  to  Beply,  381 

UL    Demuxren  In  Sanity,  381 

A.  Commencement,  381 

B.  Conclusion,  381 

C.  For  Want  of  Equity,  381 

D.  To  Bill  for  Nuisance,  381 
Want  of  Privity,  382 
To  Interpleader,  No  Affidavit,  382 
To  Interpleader,   Want  of   Claim 

of  Bight,  382 
For  Belief  From  Mandamus,  382 
For  Belief  on  Lost  Bond,  382 
To  Bill  of  Bevieu)    and    Supple- 
ment, 382 
In  Creditor's  Suit,  383 
L.     For  Multifariousness,  383 
M.    To   Discovery^   383 
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N.    For  Infancy  of  Plaintif,  383 
O.    For  Want  of  Parties,  383 
P.    Demurrer  and  Answer,  383 

CROSS-BEFEBENCES: 

Absaignment  and  Plea: 
Demurrer   to  an   Indictment   or  In- 
formation; 
Joinder  to  Demurrer  to  Indietment 

or  Information; 
Demurrer  to  Plea  in  Bar; 
Joinder  in  Demurrer  to  Plea  in  Bar. 
Bills  and  Answers: 

Conclusion  of  Answer,  Claim  of  De- 
fense as  in  Demurrer. 
Cebtaintt  in  Pleading: 
Demurrer  to  Declaration  for  Matter 
of  Form. 

DUPLICITT: 

Demurrer  to  Beplieation  for  Duplic- 
ity. 
Hearing: 

Order  on  Hearing,  Demurrer  or  Plea 
(a,  b). 
Injuries  to  Persons: 

Demurrer,   That    Negligence    Insuffi- 
ciently Alleged. 
Issues  in  Pleading  and  Practige: 

Joinder  in  Demurrer  to  Plea  in 
Abatement; 

Joinder  in  Demurrer  to  Beplieation 
to  Plea  in  Abatement; 

Joinder  in  Demurrer  to  Declaration 
or  Beplieation; 

Joinder  in  Demurrer  to  Plea  (in 
assumpsit,  debt,  covenant,  or  case); 

Joinder   in   Demurrer   to    a   Plea  in 
Bar  to  a  Cognizance  (Beplevin). 
Joinder  or  Actions: 

Demurrer  to  a  Declaration  for  Join- 
ing Counts  in  Trover  and  in  As- 
sumpsit; 

Demurrer  to  Complaint  for  Misjoin- 
der of  Actions. 
Judgment  Becqrds: 

Judgment  Becord  on  Demurrer  to 
Beplieation  to  Plea  in  Abatement, 
Sustained; 

Judgment  Becord  on  Demurrer,  Plea 
in  Abatement  and  Bespondeat 
Ouster; 

Judgment  Becord  on  Default  After 
Pleading  in  Abatement  and  Be- 
spondeat Ouster; 

Demurrer  to  Declaration  or  Beplica^ 
tion  Overruled; 

Judgment  Becord  on  Demurrer  to 
Declaration  or  Beplieation,  Sus- 
tained; 

Judgment  Becord  on  Frivolous  De- 
murrer; 

Judgment  Becord  on  Demurrer  De- 


cided for  Plaintiff,  After  an  Istfoe 
of  Fact  Tried; 

Judgment  Becord  on  Demurrer  to 
Plea  or  Be  joinder  Sustained; 

Judgment   Becord   on    Demurrer    to 
Plea  or  Bejoinder  Overruled. 
Judgments  : 

Notice  of  Motion  for  Judgment  on 
Frivolous  Demurrer; 

Judgment  for  Defendant  in  Bar  or 
on   Demurrer; 

Judgment  on  Demurrer  to  Declaration 
or  Beplieation  in  Assumpsit  Over- 
ruled; 

Judgment  for  Defendant,  After  Or- 
der Sustaining  Demurrer; 

Judgment  for  Plaintiff  After  Order 
Overruling  Demurrer. 
Judgments  and  Degrees,  Enporoement 

OF: 

Fieri  Facias  on  Default  of  Plaintiif 
for  Not  Joining  in  Demurrer. 
Jurisdiction: 

Demurrer  for  Want  of  Jurisdiction 
as  to  Person; 

Demurrer  for  Want  of  Jurisdiction 
as  to  Subject. 
Licenses  : 

Demurrer,  Action  To  Becover  Back 
License  Fee. 
Limitation  or  Actions: 

Demurrer  to  Plea,  Non-assumpsit  In- 
stead of  Non-Accrevit. 

MULTirARIOUSNESS : 

Demurrer  in  Equity  for  Multifarious- 
ness (a,  b). 
Oyeb  and  PROrERT: 
Special     Demurrer     to     Declaration 
After  Oyer. 
Parties: 
Demurrer   in    Equity   for   Want    of 
Parties. 
Quo  Warranto: 
Demurrer   for    Want    of    Attorney- 
General  as  Party  to  Quo  Warranto. 
Beplevin: 
General  Demurrer  to  Plea  in  Bar  to 

Cognisance; 
General  Demurrer  to  an  Avowry  or 
Cognizance. . 
Scire  Facias: 

Judgment  Becord  on  Demurrer. 
Service  or  Process  and  Papers: 
Affidavit    of    Service    of    Demurrer, 
Plea,  Beplieation  or  Otber  Plead- 
ing. 

L    Dmajsmr  at  Common  Law. 

A.    GeTieral  Demurrer  to  Deelarationm 

And   the    said   C.   D.,    defendant   in 

this  suit,  by  G.  H.,  his  attorney,  cornea 

and  defendis  the  wrong  (or  force)  sad 
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injury  when,  etc..  and  says  that  the 
said  declaration  (or  the  said  first  [or 
other]  count  of  the  said  decUration), 
and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are 
above  stated  and  set  forth,  are  not 
sufficient  in  law  for  the  said  plaintiff 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof,  against  the  said  defend- 
ant; and  that  he  the  said  defendant 
is  not  bound  by  law  to  answer  the 
same.  And  this  he  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  dec- 
laration (or  — ^^  count  of  the  said 
declaration),  in  this  behalf,  the  said 
defendant  prays  judgment,  and  that 
the  said  plaintiff  may  be  barred  from 
having  or  maintaining  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  394,  §730. 

K    Special  Demurrer, 

1.  Special    Demurrer    to    Dcclaro' 

iion. 
(As  in  preceding  form  to  end,  then 
continue):  And  the  said  defendant, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  states 
and  shows  to  the  court  here  the  fol- 
lowing causes  of  demurrer  to  the  said 

declaration    (or   to   the    said 

count  of  the  said  declaration),  that 
is  to  say  (here  state  the  particular 
causes  of  demurrer  thus):  For  that 
the  said  declaration  is  not  entitled  of 
any  court,  neither  does  it  appear  in 
and  by  the  said  declaration  in  what 
court  the  said  action  is  brought  against 
the  said  defendant;  and  also  for  that 
it  doth  not  appear  in  or  by  the  said 
declaration  of  what  term  the  writ  or 
process  upon  which  the  said  declara- 
tion was  founded,  was  or  is  returnable; 
and  also  for  that  the  said  declaration 
is  not  entitled  of  any  term  whatever; 
and  also  for  that  the  said  declaration 
is  in  other  respects  uncertain,  informal 
and  insufficient,  etc.  Burr.  App.  395,* 
{731. 

2.  Special  Demurrer    to    Plea  in 

Abatement. 
And  the  said  plaintiff  saith  that  the 
said  plea  of  the  said  defendant,  and 
the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient 
in  law  to  quash  the  said  bill  (or  writ, 
or  declaration),  and  that  he  the  said 
plaintiff  is  not  bound  by  the  law  of 
the  land  to  answer  the  same.  '  And 
this  he  is  ready  to  verify.  Wherefore, 
for  want   of  a  sufficient  plea  in   this 


behalf,  the  said  plaintiff  praya  judg- 
ment, and  that  the  said  defendant  may 
answer  further  to  the  said  declaration, 
etc 

And  the  aaid  plaintiff,  according  to 
the  form  of  the  statute  in  such  ease 
made  and  provided,  states  and  shows 
to  the  court  here  the  following  causes 
of  demurrer  to  the  said  plea,  that  is 
to  say:  (For  that  the  said  C.  D.,  by 
his  plea  aforesaid,  hath  admitted  him- 
self to  be  the  person  named  the  de- 
fendant in  and  by  the  aforesaid  [bill 
and]  declaration  of  him  the  said  plain- 
tiff): And  also  for  that  the  said  plea 
is  in  other  respects  informal  and  in- 
sufficient. Burr.  App.  397,  (734;  3 
Chit.  PI.   1254. 

3.    Special  Demurrer    to    Plea   in 
Bar. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  saith  that 
the  same,  and  the  matters  therein  eou' 
tained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are 
not  sufficient  in  law  to  bar  or  preclude 
him  the  said  plaintiff  from  having  or 
maintaining  his  aforesaid  action  there- 
of against  him  the  said  defendant,  and 
that  he  the  said  plaintiff  is  not  bound 
by  law  to  answer  the  same.  And  this 
he  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  plea 
in  this  behalf,  the  said  plaintiff  prays 
judgment,  and  his  damages,  by  reason 
of  the  not  performing  of  the  said  sev- 
eral promises  and  undertakings,  in  the 
said  declaration  mentioned,  to  be  ad- 
judged to  him,  etc.  (If  the  action  be 
debt,  say:  ''prays  judgment,  and  his 
debt  aforesaid,  together  with  his  dam- 
ages by  him  sustained  on  occasion  of 
the  detention  thereof,  *to  be  adjudged 
to  him,  etc."  If  in  covenant,  say: 
"prays  judgment,  and  his  damages  by 
him  sustained  on  occasion  of  the  said 
breach  of  covenant  in  the  said  declar- 
ation mentioned,  to  be  adjudged  to 
him,  etc."  If  in  trespass,  say:  "prays 
judgment,  and  his  damages  by  him 
sustained  on  occasion  of  the  committing 
of  the  said  trespasses  I  or  in  case,  griev- 
ances], to  be  adjudged  to  him,"  etc.). 

And  the  said  plaintiff,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  states  and  shows 
to  the  court  here  the  following  causes 
of  demurrer  to  the  said  (second)  plea, 
that  is  to  say:  For  that,  etc.  (here 
set  out  the  causes  of  demurrer  accord- 
ing to  the  case:  thus,  for  not  conclad- 
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ing  to  the  eonntry,  ''For  that  the  said 
defendant  hath  not  concluded  his  said 
plea,  by  putting  himself  upon  the 
country,  etc."  For  pleading  nil  debit 
in  assumpsit,  "For  that  the  said  de- 
fendant hath  not,  in  or  by  his  said 
plea,  confessed  and  avoided,  or  trav- 
ersed and  denied,  the  making  of  the 
several  promises  and  underti^ngs  in 
the  said  declaration  mentioned;  and 
also  for  that  the  said  plea  is  inartificial- 
ly  pleaded,  and  in  other  respects  uncer- 
tain, etc"  For  pleading  nil  debet  in 
debt  on  bond,  "For  that,  although  the 
said  plaintiff,  in  his  declaration,  hath 
demanded  of  and  from  the  said  defend- 
ant, a  sum  certain  due  to  him,  the  said 
plaintiff,  from  the  said  defendant,  by 
virtue  of  a  writing  obligatory  under 
his  seal;  yet  the  said  defendant  hath 
not,  in  or  by  his  plea,  denied  the  said 
writing  obligatory  to  be  his  deed,  nor 
in  any  manner  shown  himself  to  be 
discharged  therefrom,  and  also  for  the 
said  defendant  should  have  pleaded 
that  the  said  writing  obligatory  was 
not  his  deed,  and  not  that  he  did  now 
owe  the  debt  demanded."  And  also 
that  the  said  second  plea  is,  in  other 
respects^  uncertain,  informal  and  in- 
sufficient, etc.  Burr.  App.  397,  |736; 
8  Chit.  PI.  1256,  7. 

4.    Special  Demurrer  to  a  Beplioa- 
tion. 

And  the  said  defendant  saith  that 
the  said  replication  of  the  said  plain- 
tiff, to  the  said  (second)  plea  of  him 
the  said  defendant,  and  the  matters 
therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law  for 
the  said  plaintiff  to  have  or  maintain 
his  aforesaid  action  thereof  against 
him  the  said  defendant;  and  that  he 
the  said  defendant  is  not  bound  by 
law  to  answer  the  same,  and  this  he 
the  said  defendant  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  rep- 
lication in  this  behalf,  he  the  said  de- 
fendant prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc. 

And  the  said  defendant,  according 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  states  and 
shows  to  the  court  here  the  following 
causes  of  demurrer  in  law  to  the  said 
replication,  that  is  to  say:  (Here  state 
the  causes  and  conclude  thus):  And 
also  for  that  the  said  replication  is. 
in   other  respects,   uncertain,   informal 


and  insufficient,  etc.  Burr.  App.  399| 
§739;   8  Chit.  PI.  1262. 

5.  Special  Demurrer  to  a  Bejoinder, 
(The  form  of  this  demurrer  resembles 

the  demurrer  to  the  plea,  substituting 
"rejoinder"  for  "plea"  throughout. 
Burr.  App.  400,  {741. 

6.  Special  Demurrer   to  a  iSmra- 

joinder. 
The   form   of   this  demurrer  is  the 
same  as  that  of  a  demurrer  to  a  repli- 
cation, substituting  "surrejoinder"  for 
"replication."     Burr.  App.  400,   {742. 

C.  Notice  of  Argument  of  Demurrer* 
Sir:     Please  to  take  notice  that  the 

above  entitled  cause  will  be  brought 
on  for  argument,  before  the  justices  of 
this  honorable  court,  at  the  next  term 
of  the  said  court,  to  be  held  at  the 
(city  hall  in  the  city  of  New  York), 
on  the  (first  Monday  of  May)  next,  at 
the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can 
be  heard.    Burr.  App.  209,  {412. 

D.  Order  for  Judgment, 

1.  Order    for    Judgment    on    De* 

murrer  for  Plaintiff', 
This  case  having  been  brought  to 
argument,  and  after  hearing  Mr.  J., 
of  counsel  for  the  plaintiff,  and  Mr. 
C,  of  counsel  for  the  defendant,  or- 
dered, judgment  for  the  plaintiff,  with 
liberty  however  to  the  defendant  to 
withdraw  the  demurrer  and  plead,  on 
payment  of  costs.  Burr.  ^pp.  460, 
§925. 

2.  Order    for    Judgment    on    De- 

murrer  for  Defendant, 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  M., 
of  counsel  for  the  defendant,  and  Mr. 
v.,  of  counsel  for  the  plaintiff,  ordered, 
judgment  for  the  defendant,  with  leave 
however  for  the  plaintiff  to  amend,  on 
payment  of  costs  (or  "without 
costs").  Burr.  App.  460,  §926. 
,       3.    Order    for    Judgment    on    be- 

murrer  for  Defendant  Where 

Unopposed, 
On  reading  and  filing  notice  of  argu- 
ment, and  an  affidavit  of  the  due  serv- 
ice of  the  same,  and  on  motion  of  Mr. 
L.  M.,  of  counsel  for  the  defendant, 
no  one  appearing  to  oppose,  ordered, 
judgment  for  the  defendant  on  the  de- 
murrer.    Bnrr.  App.  460,  (927. 

n.    Demnrrers  XThder  Code. 

A.    Demurrer  for  Want  of  Cause  cf 

Action, 
The  defendant   demurs   (or,   if   cmly 
a  part  of  them  join,  the  defendants^ 


See  "How  To  Use  This  Volume."  mtrodQCtloii,  page  y. 


DEMUBBEB 


381 


naming  which,  demnr)  to  the  complaint 
herein  (or  to  the  first,  or  second,  or 
other,  cause  of  action  stated  in  the 
complaint  herein),  for  the  ground  that 
it  appears  upon  the  face  of  the  com* 
plaint:* 

That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action  (as  to  the  plaintiff  A.  B.)*  2 
Abb.  Forms  7. 

B.    Demurrer  far  Incapacity  to  Sue, 
(As  in  n,  A,  to  *.)    That  the  plain- 
tiff has  not  legal  capacity  to  sue.      2 
Abb.  Forms  5. 

0.  Demurrer  far  Misjoinder  of  Ao- 
tians. 

(As  in  n,  A,  to  *.)  That  several 
causes  of  action  have  been  improperly 
united,  one  being  (very  briefly  desig- 
nating it,  e.  g.,  thus) :  a  money  demand 
on  contract,  and  the  second  a  claim 
to  recover  real  property  and  damages 
for  withholding  thereof,  and  the  third 
a  claim  to  recover  damages  for  in- 
juries to  the  person.     2  Abb.  Forms  7. 

D.  Demurrer  for  Defect  of  Parties, 
(As  in  II,  A,  to  ♦.)     That  there  is 

a  defect  of  parties  plaintiff  (or  a  de- 
fect of  parties  defendant)  in  the  omis- 
sion of  (designating  the  omitted  part^ 
either  by  name  or  by  the  character  in 
which  he  is  referred  to  in  the  com- 
plaint, e.  g.)i  the  maker  of  the  note 
mentioned  in  said  complaint,  or  the 
husband  of  the  plaintiff.  2  Abb.  Forms 
6. 

Demurrer  for  Defective  Parties  (b). 
The  said  defendants  (also)  demur  to 
the  said  complaint  upon  the  ground 
that  there  is  a  misjoinder  of  parties 
plaintiff  in  the  said  complaint,  in  that 
it  appears  by  the  said  complaint  that 
the  .plaintiffs  are  not  united  in  in- 
terest in  any  demand  or  demands  al- 
leged in  said  complaint  to  exist  against 
this  (or,  these  defendants)  and  in  that 
it  appears  that  the  action  is  brought 
to  recover  upon  two  alleged  several  de- 
mands, one  in  favor  of  one  of  the  plain- 
tiffs, and  the  other  in  favor  of  the 
other,  in  neither  of  which  several  de- 
mands existing  in  favor  of  one  of  the 
aaid  plaintiffs  is  the  other  of  said 
plaintiffs  interested.  Nagel  v.  Lutz,  41 
App.  Div.  193,  58  N.  Y.  Supp.  818. 

E.  Demurrer  to  Answer  of  New  Mat' 

ier  or  Counterclaim, 

The  plaintiff  demurs  to  the  answer 
of  the  defendant  (or  the  first,  or  sec- 
ond defense,  or  counterclaim  contained 


in  the  answer  of  the  defendant)  for 
insufficiency,  in  not  stating  facts  suffi- 
cient to  constitute  a  defense  (or  conn- 
terclaim).     2  Abb.  Forms  175. 

F.    Demurrer  to  Reply. 

The  defendant  demurs  to  the  plain- 
tiff's reply  (or  first,  or  other  reply) 
for  insufficiency,  in  not  stating  facta 
sufficient  to  constitute  a  reply.  2  Abb. 
Forms  176. 

in.    Demurrers  In  Equity. 

A.  Demurrer     in     Equity,     Genera!! 

Form,  Commencement. 

The  demurrer  of  C.  D.,  defendant, 
to  the  bill  of  complaint  of  A.  B.,  the 
above  named  plaintiff. 

This  defendant,  by  protestation,  not 
confessing  all  or  any  of  the  matters 
and  things  in  the  plaintiff's  bill  of 
complaint  contained  to  be  true  in  such 
manner  and  form  as  the  same  is  there- 
in set  forth  and  alleged,  doth  demur 
to  said  bill,  and  for  cause  of  demurrer 
showeth  that,  etc.  (Here  set  forth  the 
cause  of  demurrer.)  3  Dan.  Ch.  PL 
&  Pr.  (Perkins  ed.)  2116. 

B.  Demurrer  in  Equity,   Conclusion. 
Wherefore  and  for  divers  other  good 

causes  of  demurrer  appearing  in  the 
said  bill,  the  defendant  doth  demur 
thereto,  and  humbly  demands  the  ji^dg- 
ment  of  this  court  whether  he  shall  be 
compelled  to  make  any  further  or  other 
answer  to  the  said  bill;  and  prays  to 
be  hence  dismissed  with  his  costs  and 
charges  in  this  behalf  most  wrongfully 
sustained.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins ed.)    2116. 

0.  Demurrer  in  Equity,  for  Want  of 
Equity, 

That  the  plaintiff  hath  not  in  and  by 
his  said  bill  made  or  stated  such  a  case 
as  entitles  him,  in  a  court  of  equity, 
to  any  discovery  from  this  defendant 
(or  these  defendants  or  either  of  them) 
or  to  any  relief  against  him  (or  them 
or  either  of  them)  as  to  the  matters 
contained  in  the  said  bill  or  any  of 
such  matters.  Wherefore,  etc.  3  Dan. 
C?h.  PI.  &  Pr.  (Perkins  ed.)  2116. 

D.    Demurrer  to  Bill  To  Besirain  Pri- 
vate   Nuisance,    Plaintiff    Not 
Having  Established  His  Bight 
at  Law. 
That  the   plaintiff   has   not,   by   his 
said  bill,  shown  such  a  case  as  entitles 
him  to  such  relief  as  is  thereby  prayed, 
inasmuch  as  it  does  not  thereby  appear 
that  there  was  any  impediment  to  an 
action   at   law   being  brought   by   the 
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said  plaintiff  to  ascertain  bis  right  and 
that  of  this  defendant,  relative  to  the 
wall  in  the  said  bill  particularly  men- 
tioned, or  that  in  any  trial  or  action 
verdict'  or  judgment  has  been  hitherto 
obtained  by  the  said  plaintiff  for  that 
purpose,  or  that  there  was  previously 
to  or  at  the  time  the  said  bill  was  filed, 
or  now  is,  any  authentic  record  of  such 
right.  Wherefore,  etc.  3  Dan.  Ch.  PI. 
ft  Pr.   (Perkins  ed.)   2121. 

B.    Demurrer  in  Equity  for  Want  of 
Privity,  Bill  hy  Unsatisfied  Leg- 
atee Against   Debtor  of    Tes- 
tator. 
That  it  appears  by  the  said  plain- 
tiff's said  bill,  that  there  is  no  privity 
between  the  paid  plaintiff  and  this  de- 
fendant,   to   enable   the    said    plaintiff 
to  call  on  this  defendant  for  payment 
of  any  debt  due  to  the  estate  of  the 
said     testator     from     this     defendant 
Wherefore,  etc.     3  Dan.  Ch.  PI.  ft  Pr. 
(Perkins  ed.)   2121. 

P.  Demurrer  to  Bill  of  Interpleader, 
No  Affidavit,  Want  of  Equity. 

This  defendant  by  protestation,  etc., 
doth  demur  in  law  to  the  said  bill, 
and  for  cause  of  demurrer  showeth 
that,  although  the  said  plaintiff's*  said 
bill  is  upon  the  face  thereof  a  bill  of 
interpleader,  yet  the  said  plaintiff  has 
not  annexed  to  his  said  bill  an  affidavit 
that  be  doth  not>  collude  concerning 
such  matters  with  any  of  the  defend- 
ants thereto,  which  affidavit  ought,  ac- 
cording to  the  rules  of  this  court,  as 
this  defendant  is  advised,  to  have  been 
made  by  the  said  plaintiff  and  annexed 
to  the  said  bill;  and  for  further  cause 
of  demurrer  this  defendant  further 
showeth  that  the  said  bill  does  not 
contain  sufficient  matter  of  equity 
whereupon  this  court  can  ground  any 
decree  in  favor  of  the  said  plaintiff, 
or  give  the  said  plaintiff  any  relief 
against  this  defendant.  Wherefore, 
etc.  3  Dan.  Ch.  PI.  ft  Pr.  (Perkins  ed.) 
2119. 

G.  Demurrer  to  Bill  of  Interpleader 
for  Want  of  Claim  of  Eight  in 
Defendant, 

This  defendant,  by  protestation,  etc., 
doth  demur,  and  for  cause  of  demurrer 
showeth,  that  the  plaintiff  has  not  in 
his  said  bill  of  interpleader  shown  an^ 
claim  or  right,  title,  or  interest  what- 
soever in  this  defendant  in  or  to  the 
said  estate  called  A,  in  the  said  bill 
particularly  mentioned  and  described, 
in  respect  whereof  this  defendant  ought 


to  be  compelled  to  interplead  with  C. 
D.,  in  the  said  bill  named,  and  the 
other  defendant  thereto.  Wherefore, 
etc.  3  Dan.  Ch.  PI.  ft  Pr.  (Perkins 
ed.)   2120. 

H.  Demurrer  to  Bill  for  Belief  From 
Mandamus. 

As  to  so  much  and  such  part  of  the 
said  plaintiff's  bill  as  prays  an  in- 
junction, or  order  in  the  nature  of  an 
injunction,  to  stay  proceedings  on  the 
writ  of  mandamus,  issued  to  compel 
the  said  plaintiff  to  hold  a  conrt,  and 
admit  these  defendants  respectively  as 
tenants  thereto,  these  defendants  sev- 
erally demur,  and  for  cause  of  demurrer 
show  that  it  is  against  the  course  and 
practice,  and  not  within  the  jurisdic- 
tion of  this  court  to  interfere  or  afford 
relief  against  the  said  writ  of  man- 
damus, or  any  other  proceeding  of  a 
criminal  or  mandatory  nature.  Where- 
fore, etc.  3  Dan.  Ch.  PI.  ft  Pr.  (Per- 
kins ed.)  2120. 

I.  Demurrer  to  a  Bill  for  Belief  on 
Lost  Bond  for  Want  of  Affi- 
davit of  Loss. 

That  the  said  plaintiff  by  his  said 
bill,  as  this  defendant  is  advised,  en- 
deavors to  entitle  himself  to  a  sum 
of  money  due  upon  the  bond  therein 
stated  to  have  been  entered  into  by 
this  defendant  to  the  said  plaintiff, 
and  suggests  for  equity  that  the  said 
bond  has  been  burnt,  lost  or  destroyed; 
and  the  said  plaintiff  has  not  by  affi- 
davit, annexed  to  and  filed  with  the 
said  bill,  made  oath  that  the  said  bond 
is  burnt,  lost  or  destroyed.  Wherefore, 
etc.  3  Dan.  Ch.  PI.  ft  Pr.  (Perkins 
ed.)  2120. 

J.  Demurrer  to  Bill  of  Beview  and 
Supplemental  Bill. 

These  defendants  by  protestation, 
etc.,  do  demur  in  law  thereto,  and  for 
cause  of  demurrer  show  that  there  are 
no  errors  in  the  record  and  premises, 

and  in  the  decree  of  the day 

of ^  in  the  said  bill  of  review 

and  supplemental  bill  mentioned,  nor 
is  there  any  sufficient  matter  alleged 
in  the  said  bill  of  review  and  supple- 
mental bill  to  entitle  the  said  plaintiff 
to  reverse  the  said  decree;  and  for 
divers  other  defects  and  errors  appear- 
ing in  the  said  bill  of  review  and  sup- 
plemental bill,  these  defendants  do  de- 
mur in  law  thereto;  and  these  defend- 
ants, for  further  cause  of  demurrer, 
humbly  show  that,  under  the  rules  of 
this  honorable   eourt,  no  supplemental 
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^        or  new  bill  in  the  nature  of  a  bill  of 
review,  grounded  upon  any  new  matter 
discovered  or  pretended  to  be  discov- 
ered since  the  pronouncing  of  any  de* 
cree  of  this  court,  in  order  to  the  re- 
versing or  varying  of  such  decree,  shall 
be  exhibited  without  the  special  leave 
of  the  court  first  obtained  for  that  pur- 
pose,  wherefore  and  for  that  the  said 
plaintiff  does  not  allege  by  the  said  bill 
of  review  and  supplemental  or  new  bill 
that  he  had  first  obtained  leave  of  this 
court  for  exhibiting  the  said  bill  of  re- 
view, and  supplemental  or  new  bill,  these 
defendants  demur  in  law  thereto,  and 
humbly  pray  the  judgment  of  the  court 
0  whether  they  ought  to  be  compelled  to 
put  in  any  further  or  other  answer  to 
the  said  plaintiff's  said  bill  of  review 
and  supplemental  or  new  jt)ill,  and  hum- 
bly pray  to  be  hence  dismissed  with 
their   reasonable  costs  in   this  behalf, 
most  wrongfully  sustained.    3  Dan.  Ch. 
PI.  Sb  Pr.  (Perkins  ed.)  2122. 

K.  Demurrer  in  Equity  in  Creditor's 
Suit. 

That  the  said  plaintiff  has  not  al- 
leged, nor  does  it  appear  by  his  said 
bill  that  he  has  sued  out  execution, 
and  actually  taken  out  a  fieri  facias 
on  his  said  judgment,  and  that  until 
he  has  so  done  the  goods  of  A.  B.,  in 
the  said  bill  named,  are  not  bound  by 
the  said  judgment,  nor  the  said  plain- 
tiff entitled  to  a  discovery  thereof. 
Wherefore,  etc.  Z  Dan.  Ch.  PL  ft  Pr. 
(Perkins  ed.)  2121. 

L.  Demurrer  in  Equity  for  Uuttifat- 
ioutneM, 

This  defendant,  by  protestation,  etc., 
doth  demur,  and  for  cause  of  demurrer 
showeth  that  it  appears  by  the  said 
bill  that  the  same  is  exhibited  against 
the  defendant  and  the  several  other 
persons  therein  named  as  defendants 
thereto  for  distinct  matters  and  causes, 
in  several  whereof,  as  appears  by  the 
said  bill,  this  defendant  is  not  in  any 
manner  intereeted,  or  concerned,  and 
that  the  said  bill  is  altogether  multi* 
farious.  Wherefore,  etc.  3  Dan.  Ch. 
» PL  &  Pr.  (Perkins  ed.)  2117. 

'iL    Demurrer  to  Discovery  Where  H 

Would    Subject    Defendant    to 

Pistiw,    Penalties   and  Forfeit* 

ures. 

That   the  said  information  seeks  to 

discover   how   this  defendant  came  by 

the    possession    of    the    several     goods 

therein  particularly  mentioned,  wheth- 

9f  U  WtA  fi^t  ^7  fraud,  violence,  con* 


trivance,  or  other  means,  etc.,  etc.,  but 
this  defendant  is  advised  that  any  dis- 
covery of  the  manner  in  which  such 
goods  came  into  this  defendant's  pos- 
session, as  an  ofilcer  of  the  honorable 
united  company  of  merchants  trading 
to  the  East  Indies,  would  or  might 
subject  this  defendant  to  fiu<9,  or  cor- 
poral punishment,  and  the  penalties 
contained  in  the  several  acts  of  parlia- 
ment for  the  establishment  of  the  said 
company,  and  also  to  a  forfeiture  of  his 
rank  and  office  in  the  service  of  the 
said  company,  and  likewise  of  the  said 
goods.  Wherefore,  etc.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins  ed.)  2122. 

N.  Demurrer  in  Equity  for  Infancy 
of  Flaintif  (No  Next  Friend), 

That  the  said  plaintiff,  who  appears 
by  his  said  bill  to  be  an  infant  under 
the  age  of  twenty-one  years,  has  ex- 
hibited his  said  bill  without  any  per- 
son being  therein  named  as  his  next 
friend.  Wherefore,  etc.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins  ed.)  2119. 

O.  Demurrer  in  Equity  for  Want  of 
Parties   (a). 

And  for  (further)  cause  of  demurrer 
show  that  there  are  not  proper  parties 
to  the  said  information,  and  that  there 
is  not  and  are  not  any  person  or  per- 
sons, party  or  parties,  to  the  said  in- 
formation who  represents  or  represent, 
or  has  or  have  a  common  interest  with 
the  persons  or  class  of  persons  whose 
interests  the  said  information  affects 
to  protect,  or  for  whom  relief  is  there- 
by prayed.  Wherefore,  etc.  3  Dan. 
Ch.  PL  ft  Pr.  (Perkins  ed.)  2118. 

Demurrer  for  Want  of  Parties  (h). 

These  defendants,  by  protestation, 
etc.,  do  demur  to  the  said  bill,  and  for 
cause  of  demurrer  show  that  it  appears 
by  the  said*  plaintiff's  said  bill  that  a 
personal  representative  of  B.  8.,  the 
testator  therein  named,  resident  within 
the  jurisdiction  of  the  court,  is  a  nec- 
essary party  to  the  said  bill.  Where* 
fore,  etc. 

Or  thus:  That  it  appears  by  the  said 
bill  that  it  is  necessary  that  the  estate 
of  the  plaintiff's  late  wife,  M.  N.,  in 
the  said  ]t>ill  named,  should  be  repre^ 
sented  in  this  suit;  but  no  legal  per-^ 
sonal  representative  of  the  said  M.  Ns 
is  named  a  party  thereto.  3  Dan.  Clu 
PL  ft  Pr.   (Perkins'  ed.)   2118. 

P.    Demurrer    in    Equity,    Demurrer 

and  Answer, 
The  joint   and   several   demurrer  of 
W.,  l^  ^d[  J.  L.  to  part,  and  the  joint 
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and  several  answer  of  the  same  defend- 
ants to  the  residue,  of  the  original  bill 
of  eomplaint  of  T.  A.  P.  and  J.  B^ 
plaintiffs. 

These  defendants  to  so  mneh  of  the 
plaintiffs'  bill  as  prays  that  they  may 
be  deereed  to  transfer  to  the  said 
plaintiffs,  as  the  executors  of  G.  M. 
in  the  said  bUl  mentioned,  the  21  •64th 
shares  of  the  ship  called,  etc.,  in  the 
said  bill  mentioned,  and  that  the  said 
defendant  J.  L.  may  be  decreed  to 
transfer  to  the  plaintiffs  the  21-64th 
shares  of  the  brig  or  vessel  called,  etc., 
in  the  said  bill  mentioned,  and  to  so 
much  of  the  said  bill  as  prays  that 
an  account  may  be  decreed  to  be  taken 
of  all  the  dealings  and  transactions  be- 
tween these  defendants  and  the  said 
O.  M.,  with  respect  or  in  relation  to 
the  said  two  vessels,  and  of  all  sums 
of   money   respectively   received    and 

§aid  by  these  defendants  and  the  said 
r.  M.  respectively,  or  by  any  other 
person  by  their  or  any  of  their  respec- 
tive order,  or  for  their  or  any  of  their 
use,  and  that  these  defendants  should 
be  decreed  to  pay  what  should  be  found 
due  thereon,  so  far  as  sudh  dealings 
and  transactions  and  sums  of  money, 
or  any  or  either  of  them,  relate  to 
or  concern  the  said  21-64th  shares  of 
the  said  vessel  called,  etc.,  or  the  said 
21-64th  shares'  of  the  said  vessel  called, 
etc.,  and  the  freights  or  freight,  or 
any  shares  or  share  of  the  freights  or 
freight,  of  such  vessels  or  either  of 
them,  and  to  so  much  of  the  said  bill 
as  prays  further  or  other  relief  with 
respect  or  in  relation  to  the  said  shares 
of  the  said  two  vessels  respectively  or 
the  freight  thereof  respectively. 

(Cause  of  demurrer.)  These  defend- 
ants do  demur  and  for  cause  of  de- 
murrer show  that  the  said  plaintiffs 
have  not  made  or  stated  such  a  case 
as  entitles  them  in  a  court  of  equity 
to  the  relief  so  prayed  for,  or  any 
part  thereof;  and  these  defendants 
humbly  pray  the  judgment  of  the  court 
as  to  such  parts  of  the  bill  as  they 
have  so  demurred  to  as  aforesaid. 

(Answer  to  residue  of  bill.)  And 
as  to  the  residue  of  the  said  bill,  that 
is  to  say,  all  the  discovery,  and  the  rest 
of  the  relief,  by  the  said  bill  prayed, 
these  defendants  for  answer  thereto 
severally  say  they  admit  it  to  be  true 
that  Messrs.  C.  &  N.  were  in  the  month 
of,  etc.,  engaged  in  building  at  Liver- 
pool, on  their  own  account,  a  certain 
brig  or  vessel,  and  that  in  the  month 


of,  etc.,  these  defendants  W.  L.  and 
J.  L.  did  carry  on  business  together 
in  partnership  as  wine  merchants  and 
general  dealers,  etc.,  etc.  3  Dan.  Gh. 
PI.  &  Pr.  (Perkins  ed.)  2117. 

DElffXmBEB  TO  EVIDEKOE. 

L     Domnrrer    to    Evldfliice,    Damages 
Assessed,  384 

n.     Demurrer  to  Evidence,  Jury  Dis- 
cbarged,  385 

nx    Judgment  Record  for  Plaintiff,  385 

IV.    Judgment  Record  for  Defendant^ 

385 

For   other  forms,   see    7    Standabi> 
Peoc.  26-30. 

L  Demurrer  To  Evidence  by  Defend- 
ant, Damages  Assessed  Condi- 
tionally. 
Afterwards,  that  is  to  say,  on  the 
(first  Monday  of  May,  in  the  year  one 
thousand  eight  hundred  and  forty- 
three),  at  the  (city  hall  in  the  citj 
of  New  York),  before  (William  Kent), 
esquire,  circuit  judge,  appointed  to  hold 
the  circuit  in  and  for  the  (said  city 
and  county  of  New  York),  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  come  as  well  the 
within  named  plaintiff  as  the  within 
named  defendant,  by  their  respective 
attorneys  within  mentioned;  and  the 
jurors  of  the  jury  summoned  to  try  the 
issue  within  joined,  being  called,  also 
come;  and  being  chosen,  tried  and 
sworn  to  say  the  truth  of  the  matters 
within  contained,  the  said  plaintiff,  to 
prove  and  maintain  the  issue  within 
joined  on  his  part,  shows  in  evidence 
to  the  jury  aforesaid,  by  I.  J.,  a  wit- 
ness duly  sworn  in  that  behalf,  that, 
etc.  (here  state  the  evidence  on  the 
part  of  the  plaintiff).  And  the  said 
defendant  says  that  the  aforesaid  mat- 
ters to  the  jurors  aforesaid  m  form 
aforesaid  shown  in  evidence  by  the 
said  plaintiff,  are  not  suflcient  in  law 
to  maintain  the  said  issue  within 
joined,  on  the  part  of  the  said  plaintiff, 
and  that  he  the  said  defendant  is  not' 
bound  by  the  law  of  the  land  to  an- 
swer the  same;  and  this  he  is  ready 
to  verify:  wKerefore,  for  want  of  suffi- 
cient matter  in  that  behalf,  shown  in 
evidence  to  the  jury  aforesaid,  the  said 
defendant  prays  judgment,  and  that 
the  jury  aforesaid  may  be  discharged 
from  giving  any  verdict  upon  the  said 
issue;  *  and  that  the  said  plaintiff  may 
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be  barred  from  having  bis  said  action 
against  the  said  defendant,  etc. 

(Add    the   joinder   in    demurrer,     as 
follows):     And  the  said  plaintiff,  for 
that  he  hath  shown  in  evidence  to  the 
said  jurors  sufficient  matter  in  main- 
tenance of  the  said  issue,  which  matter 
the  said  defendant  doth  not  deny,  nor 
in  any  manner  answer  thereto,  prays 
judgment,  and  his  damages  by  reason 
of  the  premises  to  be  adjudged  to  him, 
etc.    Whereupon  it  is  told  to  the  jurors 
aforesaid  that  they  shall  inquire  what 
damages    the   said    plaintiff     has    sus- 
tained, as  well  by  reason  of  the  matter 
shown  in  evidence  as  aforesaid,  as  for 
his   costs   and   charges   by   him    about 
his   suit    in   this   behalf   expended,   in 
case  it  shall  happen  that  judgment  shall 
be  given  upon  the  evidence  aforesaid 
for  the  said  plaintiff.     And  the  jurors 
aforesaid,    upon    their    oath    aforesaid, 
thereupon  say  that  if  it  shall  happen 
that  judgment  shall  be  given  for  the 
said  plaintiff  upon  the  evidence  afore- 
said, then  they  assess  the  damages  of 
the  said  plaintiff  by  him  sustained,  by 
reason  of  the  matter  shown  in  evidence 
as   aforesaid,   besides    his    costs    and 
charges  by  him  about  his  suit  in  this 
behalf    expended,    to    (seven   hundred) 
dollars,  and  for  these  costs  and  charges 
to  six  cents.     And  thereupon  the  said 
jurors,  by  the  assent  of  the  said  parties, 
are  discharged  from  giving  any  further 
verdict  upon  the  premises. 

(But  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  justices  aforesaid,  at  the  (academy 
in  the  city  of  Utica)^  on  the  (first 
Bifonday  of.  July)  next,  to  hear  judg- 
ment thereon,  for  that  the  said  court, 
before  the  aforesaid  justices  thereof 
now  here,  are  not  yet  advised  thereof, 
etc.)  Burr.  App.  79,  §149:  Till.  Forms 
181. 

n.    Dernnmr  To  Eyidenee  by  Flalntifl; 
Jury  Discharged. 

Afterwards,  that  is  to  say,  on,  etc 
(as  in  1,  mutatis  mutandis,  to  the  *, 
after  which  conclude  thus):  '*and  that 
his  damages  by  reason  of  the  premises 
within  mentioned  may  be  adjudged  to 
him,  etc." 

(Add  the  joinder  in  demurrer  as  fol- 
lows):  And  the  said  defendant,  for 
that  he  hath  shown  in  evidence  to  the 
jury    aforesaid    sufficient    matter    to 

2S 


maintain  the  said  issue  within  joined, 
on  the  part  of  the  said  defendant,  and 
which  he  is  ready  to  verify:  and  for- 
asmuch as  the  said  plaintiff  doth  not 
deny,  nor  in  any  manner  answer,  the 
said  matter,  prays  judgment,  and  that 
the  said  plaintiff  may  be  barred  from 
having  his  aforesaid  action  against  him, 
and  that  the  jury  aforesaid  may  be 
discharged  from  giving  their  verdict 
upon  the  said  issue.  Wherefore  let 
the  jury  aforesaid  be  discharged  by 
the  eourt  here,  by  the  assent  of  the 
parties,  from  giving  any  verdict  there* 
upon. 

(Add  continuance  by  curia  advisari 
vult,  if  necessary,  as  in  last  form.) 
Burr.  App.  80,  §150;  Archb.  Forms  120; 
Till.  Forms  181. 

UL  Judgment  Becord  on  Demurrer 
To  Evidence  for  Plaintiff. 
(To  the  order  for  trial  inclusive, 
then  enter  the  demurrer,  joinder  and 
continuance  [see  I,  II].  and  then  con- 
tinue as  follows) :  At  wnich  day,  before 
the  justices  aforesaid,  at  the  (academy) 
aforesaid,  come  the  parties  aforesaid, 
by  their  attorneys  aforesaid;  and  here- 
upon, all  and  singular  the  premises 
being  seen,  and  by  the  said  court  now 
here  fully  understood,  and  mature  de- 
liberation being  thereupon  had,  it  ap- 
pears to  the  said  court  now  here  that 
the  aforesaid  matters,  to  the  jurors 
aforesaid,  shown  in  evidence  by  the 
said  plaintiff,  on  the  trial  of  the  afore- 
said issue,  *  are  sufficient  in  law  to 
maintain  the  said  issue  on  the  part 
of  the  said  plaintiff.  Burr.  App.  177, 
S327. 

IV.    Judgment    Record    on    Demurrer 
To  Evidence  for  Defendant. 

(As  in  the  last  form  to  the  *,  and 
then  as  follows):  are  not  sufficient  in 
law  to  maintain  the  said  issue  on 
the  part  of  the  said  plaintiff. 

Therefore  it  is  considered,  etc.  (judg> 
ment  of  nil  capiat,  etc.).  Burr.  Apa 
178,  1328. 

DENIALa 

CBOSS-BEFEBBNOES: 

Account  and  Agcountino: 

Answer,  Denial  of  Error  in  Account. 
Animals  : 

Denial  of  Ownership  of  Dog; 

Denial  of  Scienter; 

Answer,  Denial  of  Injury  by  Dog. 
Answers: 

Answer,   Qcyieral   Denial    (a,   b); 
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Answer,   General   Denial   of  One   of  i     Answer,  Denial  of  Plaintiff's  Beadi- 


Several  Causes  of  Action; 

Answer,  Denial  of  Deed  (a,  b,  c); 

Answer,    Denial   of   Conditional   De- 
livery; 

Answer,  Denial  of  Covenant; 

Answer,   Denial   of  Breach   of    Cov- 
enant; 

Answer,  Denial  of  Breach  of  Agree- 
ment; 

Answer,  Denial  of  Contract; 

Answer,  Denial  of  Indebtedness; 

Answer,  Denial  of  Indebtedness  Ad- 
mitting Part; 

Answer,   Denial   That    Money    Was 
Lent; 

Answer,   Denial   That    Mon«y    Was 
Beceived; 

Answer,  Denial  of^a  Bequest  To  Pay, 
Etc.; 

Answer,  Denial  of  Loss  by  Common 
Carrier; 

Answer,  Denial  of  Delivery  of  Goods 
to  Common  Carrier; 

Answer,    Denial    of    Employment    as 
Common  Carrier; 

Answer,  Not  a  Common  Carrier; 

Answer,  Denial  of  Bailment. 
Abbitkation  : 

Answer,  Denial  of  Award; 

Answer,  Denial  of  Parol  Submission; 

Denial  of  Performance  by  Plaintiff'. 
Assault  and  Battery: 

Answer,  General  Denial; 

Answer,  Denial  of  Battery. 
Assignments  : 

Answer,  Denial  of  Assignment  of  In- 

■     strument; 
Bills  and  Answers: 

Statement  in  Answer,  Denial  by  One, 
Belief  in  Denial  by  Other; 

Statement  in   Answer,  Joint  Denial. 
Bills  and  Notes: 

Answer,   Denial   of  Indorsement    (a. 
b,   c); 

Answer,   Denial   of   Making   or   Ac- 
cepting of  Note  or  Bill; 

Answer,  Denial  of  Acceptance,  Pre- 
sentment and  Protest; 

Answer,   Denial   of  Notice    of    Dis- 
honor; 

Answer,  Denial  of  Presentment; 

Answer,  Denial  of  Excuse  for  Non- 
presentment; 

Answer,  Denial  of  Guaranty; 

Answer,  Qualified  Admission  of  Note 
and  Denial  of  Plaintiff's  Title; 

Answer,  Denial  of  Transfer  to  Plain- 
tiff. 
Breach  of  Promise: 

Answer,  Denial  of  Promise; 

Answer,  Denial   of  Breach; 


ness. 
Corporations: 

Answer,  Denial  of  Holding  Stock; 

Answer,  Denial  of  Incorporation. 
Creditors'  Suits: 

Answer,  Denial  of  Possession  of  As- 
sets Belonging  to  Judgment  Debt- 
or; 

Denial  That  Conveyance  Was  Fraud- 
ulent; 

Answer  in  Creditor's  Suit,  Denial  of 
Execution; 

Answer  in  Creditor's  Suit,  Denial  of 
Judgment; 

Answer,  Denial  of  Besidence  Where 
Execution  Issued. 
Divorce: 

General  Denial; 

Answer,  Denial  of  Adultery. 
Ejectment: 

Answer,   Denial   of  Titlcw 
False  Imprisonment: 

Answer,  Denial  of  Want  of  Probable 
Cause; 

Answer,  Denial  of  Arrest. 
Fraud  and  Deceit: 

Answer,  Denial  of  Scienter; 

Answer,  Denial  of  Falsity; 

Bejoinder   Denial    of   Fraud   in    Ob- 
taining Judgment. 
General  &sue  and  General  Denial: 

General  Denial  of  All  Allegations; 

General  Denial  of  One  of  Several 
Causes  of  Action; 

General  Denial  as  to  Paft  of  Plead- 
ing; 

General  Denial  of  Knowledge  or  In- 
formation Sufficient  To  Form  Be- 
lief; 

General  Denial  of  Knowledge  or  In- 
formation, Etc.,  by  Several  De- 
fendants Answering  Together; 

Denial  of  Knowledge  Explaining  ig- 
norance; 
Guaranty: 

Answer,  Denial  of  Notice; 

Answer,  Denial  of  Plaintiff's  Per- 
formance; 

Denial    of    Plaintiff's    Performance, 
Departure  From  Guaranty. 
Information  and  Belief: 

Answer,  General  Denial  of  Informa- 
tion, Etc.,  by  Several  Defendants; 

Answer,  Specific  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  Belief; 

Answer,  Denial  of  Knowledge,  Etc., 
Explaining  Ignorance; 

Answer,  General  Denial  of  Knowl- 
edge or  Information'  Sufficient  to 
Form  a  Belief  (a,  b). 


See  ''How  To  Use  This  Volume,"  Introduction,  page  v. 
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INSUSANCS: 

Answer,  Denial  of  Policy; 
Answer,  Denial  of  Account  of  Loss; 
Answer,    Denial    of     Plaintiff's     In- 
terest; 
Answer,  Denial  of  Loes^  - 

Landlord  and  Tenant: 
Denial   of   Hiring; 
Denial  of  Use  and  Oeenpation; 
Denial  by  Assignee  of  Occupation. 

Libel  and  Slandes: 
Answer,  Denial  of  Inducement; 
Answer,  Justification  and  Denial  of 
Malice  in  Charge  of  Larceny. 

MOBTOAGES: 

Answer,  Denial  of  Mortgage; 
Answer,  Denial  of  Having  Assumed 
Mortgage. 
Neolioence: 
Answer,    Denial    of     Ownership     of 

Cause  of  Injury; 
Answer,    Denial    of     Ownership     of 
Plaintiff. 
Nuisance: 
Answer,  Denial  of  Nuisance; 
Answer,  Denial  of  Plaintiff's  Title; 
Denial  of  Act. 
Pabtnebship: 

Answer,  Denial  of  Partnership. 
Payment: 
Answer,  Denying  the  Promise  as  to 
Part,  and  Payment  as  to  Residue. 
Peeformakce: 
Answer,    Denial    of   Plaintiff's    Per- 
formance; 
Answer,  Traverse  of  Plaintiff's  Gen- 
eral Allegation  of  Performance. 
Beplevin: 

Denial   of   Taking. 
Sales: 
Answer,  Denial  of  Sale; 
Answer,    Denial    That    Credit     Has 

Expired; 
Answer,    Denial    of   Plaintiff's    Title 

to  Goods  When  Sold; 
Answer,  Denial  of  Necessaries. 
Specific  Pebfoemance: 
Denial  of  Payment  or  Tender; 
Denial   of  Part  Performance; 
Denial  of  Delivery  of  Possession; 
Denial  of  Readiness  To  Convey; 
Denial  of  Title. 
Tendeb: 
Answer,   Denial  of  Part,   Tender  of 
Residue. 
Tbespass: 
Answer,  Denial  of  Breaking; 
Answer,  Denial  of  Taking; 
Denial  of  Plaintiff's  Title; 
Answer,    Denial    of   Plaintiff's   Title 
as  to  Part; 


Answer,    Denial    of    Plaintiff's    Pos- 
session; 

Denial   of  Plaintiff's  Right   to   Pos- 
session. 
Tboveb  and  Convebsiow: 

Answer,  Denial  of  Bailment; 

Answer,  Denial  of  Detention; 

Answer,   Denial   of  Conversion; 

Answer,  Denial  of  Plaintiff's  Owner- 
ship; 

Answer,   Denial   of    Assignment    of 
Cause  of  Action. 
Tbusts  and  Tbvstees: 

Answer  by  Trustee,  With  Denial  of 
Having  Acted; 

Answer,  Denial  of  Trusteeship. 
Wabbanty: 

Denial  of  Representation;^ 

Answer,   Denial   of  Warranty; 

Answer,  Denial  of  Breach. 
Waste: 

Answer,  Denial  of  Waste. 

DEPOSIT  IX  OOUBT. 

I.    Notice  of  Motion,  387 

A.  For  Payment  Into  Courts  387 

B.  For   Payment   of   Claim,   or   Dd- 

Uvery  of  Property,  388 
n.    Ordons  388 

A.  For  Payment  Into  Court,  388 

B.  To  Satisfy  Part  of  Claim,  388 

C.  On  Paying  Money  Into  Court,  388 

D.  To  Deliver  Property,  388 

B.     Voluntary  Payment  Into  Court,  388 

CROSS-REFERENCE : 
Tendeb: 
Order  for  Leave  To  Pay  Money  Into 
Court. 

L    Notice  of  Motion. 

A.  Notice  of  Motion  for  Payment 
Into  Court, 

Sir:  Take  notice,  that  I  intend  to 
move    this    honorable     court    on     the 

day  of  next,  at  ten 

o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at 

the  in  the  city  of  , 

for  an  order  that  the  above  named  de- 
fendant may,  on  or  before  the  ■ 

day    of   next,    pay    into   the 

hands  of  the  register  of  this  court,  in 

trust  in  this  cause,  the  sum  of  $ ■, 

admitted  by  the  answer  of  the  said 
defendant  to  be  due  from  him;  and 
that  the  same,  when  paid  in,  may  be 
deposited  in  trust  by  the  register  in 
such  bank,  or  invested  by  him  in  trust 
in  such  manner  as  this  court  shall  di- 
rect, with  costs.  And  for  such  further, 
or  for  such  other  order  or  relief  as  the 
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court  may  think  proper  to  grant;  which 
motion  will  be  founded  on  the  bill  and 
answer  in   this   cause. 

Dated  Dec.  5th,  1843. 
To  W.  N.,  esq.,  sol.  for  deft. 
Yours,  etc., 

J.  E.,  sol.  for  eompt. 
2  Barb.  Ch.  Pr.  432. 

B.    Notice  of  Motion  for  Payment  of 

Part  of  Claim,  or  for  Delivery 

of  Property. 

Take   notice,   that   on   the  pleadings 

in    this    action,    the    undersigned    will 

move  the  court,  at  a  special  term  to 

be  held  at  ,  on  the  


day  of 
o  'clock 


in    the 


18- 


at 


1   noon,    or   as 

soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  (state  object  as  in 
either  II,  B,  or  II,  D),  and  for  such 
other  or  further  relief  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Abb.  Formfi  402. 

n.    Oxdexs. 

A.  Order  for  Payment  Into  Court, 
On  reading  and  filing  bill  and  an- 
swer in  this  cause  (and  due  proof  of 
service  of  notice  of  this  motion)  and  on 
motion  of  J.  B.,  solicitor  for  the  com- 
plainant, and  ou  hearing  Mr.  N.  in  oppo- 
sition to  said  motion  (or  no  one  appear- 
ing to  oppose)  it  is  ordered  that  the  de- 
fendant C.  D.  do,  on  or  before  the 

day   of  next,   pay   into    the 

hands  of  the  register  of  this  court, 
in  trust   in   this  cause,    the    sum    of 

$ ,  admitted  by  the  answer  of 

said  defendant  to  be  due  from  him; 
and  that  when  such  money  is  paid  in 
it  be  deposited  by  said  register,  in 
trust,  in  the  Bank  of  (or  in- 
vested on  bond  and  mortgage,  in 
trust),  to  the  credit  of  this  cause,  there 
to  remain  until  the  further  order  of 
this  court.     2  Barb.  Ch.  Pr.  433. 

B.  Order  To  Satisfy  Part  of  Plain- 

tiff's  Claim. 

On  the  pleadings  in  this  action, 
whereby  it  appears  that  the  defendant 
admits  that  the  plaintiff  justly  claims 
from   him  '    dollars    (and    on 

reading  and  filing  proof  of  due  service 
of  notice  of  this  motion),  now  on  mo- 
tion of  O.  P.,  counsel  for  plaintiff,  after 
hearing  Q.  R.,  counsel  for  defendant 
(or,  no  one  appearing),  in  opposition: 

Ordered,  that  the  defendant  pay  to 

the    plaintiff,    within     days 

after   service   of   this   order,  

dollars,  with  interest  from  the  '■. 
day  of f  18 (and  


dollars,  costs  of  motion);  and  that  the 
plaintiff  have  leave  to  issue  execution 
against  the  property  (and  person)  of 
the  defendant  for  the  same,  if  not  so 
paid.     2  Abb.  Forms  403. 

0.    Order    on    Paying    Money    Into 

Court, 
On   motion   of  Mr.   G.  H.,   attorney 
for  the  defendant,  it  is  ordered,  that 
the  defendant  have  leave  to  bring  into 

court  the  sum  of  dollars  and 

cents,  admitted  by  him  to  be 


due  the  plaintiff  in  this  cause;  and 
that  thereupon  (unless  the  said  plain- 
tiff shall  accept  thereof,  with  costs  to 
be  taxed,  in  full  discharge  of  this  ac- 
tion) the  said  sum  shall  be  struck  out 
of  the  said  plaintiff's  declaration  in 
this  cause,  and  the  same  shall  be  paid 
out  of  court  to  the  said  plaintiff  or 
his  attorney;  and  that  on  the  trial 
of  the  issue  (to  be  joined)  in  this 
cause,  the  said  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  sum 
so  brought  into  court.  Burr.  App.  447, 
§875;  Yates'  Forms  85. 

D.  Order  To  Deliver  Property. 

On  the  pleading  in  this  action,  where- 
by it  appears  that  the  defendant  Y.  Z. 
admits  that  he  has  in  his  possession 
(or,  under  his  control),  the  property 
hereinafter  mentioned,  and  that  it  is 
the  property  of  the  plaintiff  (and  on 
reading  and  filing  proof  of  due  service 
of  notice  of  this  motion),  on  motion 
of  O.  P.,  counsel  for  plaintiff,  after 
hearing  Q.  B.,  counsel  for  defendant 
(or,  and  no  one  appearing),  in  opposi- 
tion: 

Ordered,  that  the   defendant  Y.   Z., 

within  days  after  the  service 

of  this  order,  deposit  in  court  (speci- 
fying the  property),  subject  to  the  fur- 
ther direction  of  the  court  (or^  deliver 
to  the  plaintiff,  specifying  the  prop- 
erty), (and  pay dollars  costs 

of  motion).     2  Abb.  Forms  402. 

E.  Order  Permitting  Voluntary  Pay- 

ment Into  Court. 
On  motion  of  M'Kinstry  &  Tall- 
madge,  attorneys  for  defendant,  or- 
dered, that  the  defendant  have  leave 
to  bring  into  court  $60;  and  thereupon, 
unless  the  plaintiff  shall  accept  there- 
of, with  costs  to  be  taxed,  in  full  dis- 
charge of  this  action,  the  said  sum 
of  $60  shall  be  struck  out  of  the 
declaration,  and  the  said  sum  shall  be 
paid  out  of  the  court,  to  the  plaintiff 
or  his  attorney;  and  on  the  trial  of 
the  issue  in  this  cause,  the  plidntiff 
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shall  not  be  permitted  to  give  evi- 
dence for  the  sum  brought  into  court. 

(A  copy.)       John  Keys  Paige,  elk. 

Bank  of  Columbia  v.  Southerland,  3 
Cow.  (N.  Y.)  336. 

DEPOSmOKS. 

L    By  Oommigslon,  389 

A.  Notice   of   Application    for   Com- 

mission, 389 

B.  Affidavit    To    Obtain   Commission, 

389 

C.  Order  for  Commission  With  Stay, 

390 

D.  Order    for    Commission    Without 

Stay,  390 
£.     Commission     To     Examine  .  Wit- 
nesses, 390 

F.  Commission   for   Purpose   of   Mo- 

tion, 391 

G.  Notice   To   Settle  Interrogatories, 

391 

H.     Interrogatories     Under     Commis- 
sion, 391 

I.      Cross-Interrogatories,  392 

J.      Stipulations, .  392 

1.  As  to  Mode  of  Returning,  392 

2.  As  to  Method  of  Talcing,  392 
K.     Deposition,  392 

L.     IBieturn  to  Commission,  392 

n.    Depo8itioii8  on  Notice,  393 

A.  Notice  of  Talcing  Deposition,  393 

B.  Caption  of  Deposition,  393 

C.  Certificate  to  Deposition^  393 

m.     LettecB  Bogatory,  394 

A.  To  Foreign  Court,  394 

B.  Interstate,  394 

1.  Letters  Bogatory,  394 

2.  Commission  in  Response,  395 

3.  Letters  Where  Witness  Refused, 

395 

4.  Order  for  Taking  Deposition,  395 

5.  Subpoena,  396 

6.  Order   To   Show   Cause  in   Con- 

tempt, on  Letters    Rogatory, 

7.  Commitment  for  Refusal  To  Tes- 

tify on  Letters  Rogatory,  397 
IV.     AllldATlt  To  SnpinraBs  Depositloii, 
Notice  Signed  by    XTnanfhorised 
Penon,  397 

CROS8-EEPEBENCES : 
Cross-Bill: 

Petition    To   Use   Bepositions    in    a 
CroBs-Cause. 
Equity  Jihusdiction  akb  Pbocedube: 

Affidavit  for  Order  To  Examine  Wit- 
ness Abroad. 

HSAKINO: 

IBartice  of  Motion  7p  Suppress  Dep- 
imiXopB, 


INTEBSTATX   COICMKRCE   COMMISSION: 

Notice  of  Taking  Deposition  Under 

Buie  xn. 

L    By  OommiBsion. 

A.  Notice  of  Application  To  Judge 

for  Commission, 
Sir:  Please  to  take  notice  that  on 
the  affidavit,  of  which  the  annexed  is 
a  copy,  an  application  will  be  made  to 
(here  name  the  supreme  court  justice, 
or  circuit  judge),  at  his  chambers  in 

,    on    the day    of 

— ~  next,  for  an  order  that  a  com- 
mission issue  in  this  cause,  to  be  di- 
rected to  B.  S.,  T.  U.  and  V.  W.,  of 

— ,   merchants    (or   as   the    case 

may  be),  authorizing  them,  or  any  two 
of  them,  to  examine  on  oath  I.  J.,  of 

,  as  a  witness  on  the  part  of 

the  (defendant),  on  interrogatories  tor 
be  annexed  to  the  said  commission,  in 
which  the  (plaintiff)  will  be  at  liberty 
to  join.    Burr.  App.  199,  §380. 

B.  Affidavit    To    Obtain    Commission 

To  Take  Deposition, 
''Thomas  Cantwell,  being  duly  sworn, 
says  that  he  is  one  of  the  attorneys 
for  the  plaintiff  in  the  above  entitled 
action.  That  this  action  is  brought  to 
recover  the  sum  of  $3,754  from  the  de- 
fendants for  the  work  and  labor  of 
Martin  T.  Lally  in  constructing  a  sec- 
tion of  the  St.  Lawrence  &  Adirondack 
Bailroad.  That  said  Lally  made  a  gen- 
eral assignment  to  plaintiff.  Franklin 
county  is  the  place  of  trial.  That  de- 
fendants in  the  answer  allege  that  they 
do  not  owe  the  plaintiff  anything,  and 
that  they  have  paid  said  Lally  and  his 
creditors  for  all  work  performed.  .  .  . 
That  said  Martin  T.  Lally  has  died 
since  the  commencement  of  this  action. 
.  .  .  That  William  A.  Dafter,  who 
resides  at  Swan  River,  in  the  state 
of  Minnesota,  and  Joseph  P.  Lally,  who 
resides  at  Detroit,  Michigan,  are  nec- 
essary and  material  witnesses  for  the 
plaintiff  on  the  trial  of  this  action,  and 
each  of  them  is  a  necessary  and  mate- 
rial witness  on  this  trial  on  the  follow- 
ing question,  viz.:  Upon  the  amount 
of  work  and  labor  performed  by  said 
Lally,  and  upon  the  amount  of  pay- 
ments which  the  defendants  made  to 
said  Lally,  and  upon  the  damages  which 
said  Lally  suffered  from  the  unreason- 
able delays  of  the  defendants.  That 
said  Dafter  is  a  civil  engineer,  and 
acted  as  the  engineer  of  the  said  Mar- 
tin T.  Lally- in  the  construction  of  said 
railroad,  and  in  making  the  estimates 
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of  the  amount  of  work  performed,  and 
said  Joseph  P.  Lally  was  the  brother 
of  said  Martin,  and  acted  as  his  con- 
fidential man  and  helper  in  said  work, 
and  said  Dafter  and  said  Joseph  P. 
Lally  talked  with  deponent  at  Malone 
before  they  went  away,  and  told  de- 
ponent what  they  could  swear  to,  and 
that  they  would  and  could  testify  as 
to  the  amount  of  work  performed  by 
said  Lally,  and  also  as  to  the  said  de- 
lays and  damages,  all  of  which  are  in 
controversy  in  this  action.  That  each 
of  said  witnesses  is  a  necessary  and 
material  witness  for  the  plaintiff  on 
the  trial  of  said  action,  as  deponent 
has  advised  the  plaintiff,  after  such 
statement  of  said  witnesses,  and  verily 
believes  to  be  true,  and  that  without 
the*  testimony  of  said  witnesses  and 
each  of  them  the  plaintiff  cannot  safely 
proceed  to  the  trial  of  this  action,  as 
deponent  has  also  advised  the  plaintiff, 
after  such  statement,  and  verily  be- 
lieves. That  neither  of  said  witnesses 
is  now  within  the  state  of  New  York, 
but  the  said  William  A.  Dafter  -is  now 
at  or  near  Swan  Biver  aforesaid,  and 
that  deponent  had  a  letter  from  him  at 
that  place  recently.  That  said  Joseph 
P.  Lally  resides  at  76  Windsor  street, 
Detroit,  Mich.,  and  is  not  now  in  the 
state  of  New  York,  as  deponent  verily 
believes,  because  this  deponent  had  a 
letter  from  said  Joseph  P.  Lally,  dated 
and  postmarked  at  Detroit  not  long 
ago.'^  Laidley  v.  Bogers,  67  Hun  653, 
22  N.  Y.  Supp.  468. 

-C.    Order  for  Commission  With  Stay 
of  Proceedings. 

On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  Mr.  H., 
of  counsel  for  the  defendant,  and  after 
hearing  counsel  in  opposition  thereto, 
orderea  that  a  commission  issue  in  this 
cause,  to  be  directed  to  B.  S.,  T.  U., 
and  V.  W.,  of  the  (city  of  Boston,  in 
the  commonwealth  of  Massachusetts, 
merchants),  to  examine  on  oath  L  J., 
of  the  (city  of  Boston  aforesaid,  mer- 
chant), as  a  witness  in  this  cause  on 
the  part  of  the  defendant,  on  interrog- 
atories to  be  annexed  to  the  said  com- 
mission; and  that  the  plaintiff  have 
leave  to  join  in  the  said  commission; 
and  that  the  same  may  be  returned  by 
mail,  addressed  to  (the  clerk  of  the 
county  of ),  and  that  all  pro- 
ceedings in  this  cause  be  stayed,  until 
the  return  of  such  commission.  Burr. 
App.  462,  1932. 


D.  Order  for  Commission  Without 
Stay. 

On  reading  and  filing,  etc.,  and  on 
motion,  etc.  (as  in  I,  B),  ordered  that 
a  commission  issue  in  this  cause,  with- 
out a  stay  of  proceedings,  to  be  di- 
rected, etc.,  in  which  the  plaintiff  shall 
be  at  liberty  to  join,  etc.,  and  that  the 
same  be  returned,  etc.  Burr.  App.  462^ 
1933. 

£.  Commission  To  Examine  Wit- 
nesses (a). 

The  people  of  the  state  of  New  York, 
by  the  grace  of  Ood,  free  and  inde- 
pendent, to  B.  S.,  T.  U.,  and  V.  W., 
of  the  (city  of  Boston),  in  (the  com- 
monwealth of  Massachusetts),  mer- 
chants, greeting: 

Whereas  it  appears  to  our  justices 
of  our  supreme  court  of  judicature  for 
our  said  state,  that  I.  J.,  of  the  (city 
of  Boston),  aforesaid,  in  the  said  (com- 
monwealth, merchant),  (if  several  wit- 
nesses, designate  them  separately),  is 
a  material  witness  (or  are  material 
witnesses),  in  a  certain  -cause  now  de- 
pending in  our  said  supreme  court,  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  de- 
fendant, and  that  the  personal  attend- 
ance of  the  said  witnesa  (or  witnesses) 
cannot  be  procured  at  the  trial  of  the 
said  cause:  We,  in  eonfidende  of  your 
prudence  and  fidelity,  have  appointed 
you,  and,  by  these  presents,  do  appoint 
you,  or  any  two  of  you,  commissioners 
to  examine  the  said  witness  (or  wit- 
nesses), and  therefore  we  authorise 
and  empower  you,  or  any  two  of  you, 
at  certain  days  and  places,  to  be  by 
you,  or  any  two  of  you,  for  that  pur- 
pose appointed,  diligently  to  examine 
the  said  witness  (or  witnesses,  or  such 
of  them  as  shall  be  produced  before 
you,  or  any  two  of  you,  and  each 
apart),  on  the  interrogatories  annexed 
to  this  commission,  on  his  corpora] 
oath  (or  their  respective  corporal 
oaths),  first  taken  before  you,  or  any 
two  of  you,  and  cause  the  said  examina- 
tion of  said  witness  (or  of  each  of  said 
witnesses),  to  be  reduced  to  writing, 
and  signed  by  the  same  witness,  and 
by  yourselves,  or  any  two  of  you,  and 
then  return  the  same,  annexed  to  the 
said  commission,  unto  our  supreme 
court  of  judicature  aforesaid,  with  all 
convenient  speed,  enclosed  under  the 
seals  of  you,  or  any  two  of  you,  the 
said  commissioners.    Witness,  —  , 

esauire,  our  chief  justice,  at  the  (ei^ 
itol,  in  the  city  of.  Albany),  thia  (tweii- 
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tj-seeond  day  of  October),  in  the  year 

of  our  Lord  one  thousand  eight  hundred 

and . 

, ,  clerks. 


',  attorney. 


Burr.  App.  73,  §145;  TilL  Forme  2^. 

CommiaHon  To  Examine  Witneasea  (b). 

That  reposing  said  trust  and  confl- 
dence  in  your  integrity,  do  authorize 
and  empower  you  to  cause  A.  B.  Long 
to  appear  before  you  at  such  time  and 
place  as  you  may  appoint,  and  him 
upon  oath  to  examine  touching  all  such 
matters  and  things  as  he  shall  know 
of  and  concerning  a  certain  matter  of 
controversy  in  our  ^perior  court  for 
the  county  of  Butherford  pending, 
wherein  N.  M.  Street  and  others  are 
plaintiffs  and  D.  W.  Q.  Andrews  is 
defendant.  And  the  deposition  in  writ- 
ing by  you  so  taken  the  same  to  trans- 
mit, sealed  with  your  seal,  to  our 
superior  court,  to  be  held  for  said 
county  on  the  first  day  of  February, 
1894. 

Witness:  J.  F.  Flack,  clerk  of  said 
court,  at  office  in  Butherf ordton,  on  the 
25th  day  of  January,  1894. 

J.  F.  Flack, 
Clerk  of  the  superior  court. 

Street  v.  Andrews,  115  N.  C.  417,  20 
S.  £.  450. 

F.    CommiMion  To  Examine  iVitneu 
for  Purpose  of  Motion* 

The  people  of  the  state  of  New  York, 
to  W.  D.  (and  T.  H.),  of  the  (town 
of  ,     in     the     county     ol 

),  greeting: 

We  hereby  authorize  and  empower 
you    (or    either  of  you)    to   take   the 

testimony .  of   J.    T.    W.,   of   

(residence  of  witness),  to  be  used  on  a 
motion  (or  other  proceeding,  stating  it 
briefly),  pending  before  our  justices  ot 
our   supreme  court   of  judicature;   for 
that   the  said  J.   T.  W.   hath  refused 
voluntarily  to  make  his  deposition  in 
the    premises.      We    therefore    require 
you   diligently  to  examine  him  touch- 
ing the  premises  (or,  if  interrogatories 
are    annexed,    on     the    interrogatories 
hereto  annexed),  first  administering  to 
him  an  oath  well  and  truly  to  testify 
in  the  premises  (or  to  answer  the  said 
interrogatories),    and   after    the    same 
hath  been  reduced  to  writing,  signed 
by  you  (or  any  one  of  you),  and  the 
said  J.  T.  W.,  return  the  same  annexed 
to  this  commission  to  our  justices  of 
our  supreme  court  of  judicature,  with 
all  eonvenient  speed,  enclosed    under 


your  seal  (or  seals,  or  the  seal  of  any 
one  of  you). 

Witness,  Greene  C.  Bronson,  esquire, 
chief  justice,  etc.  (teste  in  the  usual 
form). 

, ,  clerks. 

~ f  attorney. 

Burr.  App.  73,  |146;  Yates'  Forms 
650. 

G.    Notice    of   Attending    Judge    To 
Settle  Interrogatories. 

Sir:  Please  to  take  notice  that  the 
interrogatories  of  which  the  within  is 
a  copy  will  be  presented  for  settlement 
to  (or  will  be  settled  before),  (here 
name  the  officer),  at  his  chambers  in 

f    on    the day    of 

next,  at  (10  o'clock)  in  the 

forenoon.     Burr.  App.  199,   f381. 

H.  Interrogatories  for  Examination  of 
Witnesses  Under  a  Commission, 
Interrogatories  to  be  administered  to 
L  J.,  of  the  (city  of  Boston),  in  the 
(commonwealth  of  Massachusetts),  a 
witness  to  be  produced,  sworn  and 
examined,  under  and  by  virtue  of 
the  annexed  commission,  before  B.  S., 
T.  U.  and  V.  W.,  merchants,  all  re- 
siding in  the  (city  of  Boston),  afore- 
said, the  commissioners  therein 
named,  in  a  certain  cause  now  pend- 
ing  and  at  issue  in  the  supreme  court 
of  judicature  of  the  people  of  the 
state  of  New  York,  wherein  A.  B. 
is  plaintiff,  and  C  P.  is  defendant; 
on  the  part  and  behalf  of  the  said 
plaintiff  (or  defendant). 
First  interrogatory.  What  is  your 
name,  age,  and  occupation,  and  where 
do  you  reside  f 

Second  interrogatory.  Do  you  know 
the  parties,  plaintiff  and  defendant,  in 
the  title  of  these  interrogatories  named, 
or  either,  and  which  of  them;  and  how 
long  have  yon  known  them,  or  either 
of  them,  and  which  of  themf 

Third  interrogatory.  (If  it  relate  to 
a  paper  to  be  proved.)  Look  upon  the 
deed  (or  paper  writing)  now  produced 
and  shown  to  you,  at  this,  the  time 
of  your  examination,  marked  (A),  pur- 
porting to  be  (state  briefly  the  pur- 
port). Was  or  was  not  such  deed  (or 
paper  writing)  execnted  in  your  pres- 
ence t  If  yea,  by  whom,  when  and 
where  t 

Fourth  interrogatory.  (Proceed  with 
the  interrogatories,  according  to  the 
circumstances  of  the  case.) 

Lastly.  Do  you  know  any  other  mat- 
ter or  thing;  touching  the  matters  in 
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question,  that  may  tend  to  the  benefit 
or  advantage  of  the  said  plaintiff  (or 
defendant)?  If  yea,  declare  the  same 
fully  and  at  large,  as  if  you  had  been 
particularly  interrogated  thereto. 
B.  F.,  attorney,  and  of  counsel  for  plff. 
Burr.  App.  131,  |258. 

L    CrosS'Interrogatories  for  Examinof 
tion   of   Witnesses     Under   a 
Commission, 
Interrogatories  to  be   administered  bj 

Way   of   cross-examination,   to   I.   J., 

etc.  (as  in  the  title  of  interrogatories 

in  the  last  form): 

First  cross-interrogatory.  Do  you, 
etc.  (proceeding  with  each  cross-inter- 
rogatory, in  a  separate  paragraph,  as 
in  the  last  form). 

Attorney,  and  of  counsel  for  (dft.) 
Burr.  App.  132,  |259. 

J.    Stipviations. 

1.  Stipulations  as  To  Mode  of  Be^ 

turning  Commission. 
,  It  is  hereby  stipulated  by  and  be* 
tween  the  parties  plaintiff  and  defend- 
in  this  cause,  that  either  of  the  said 
parties  (or  their  attorneys)  may  receive 
the  commission,  interrogatories,  cross* 
interrogatories  and  depositions  in  said 
cause  from  the  commissioners  executing 
the  said  commission,  or  either  of  them, 
duly  sealed  up,  and  deliver  them,  thus 
sealed,  to  the  clerk  of  (naming  the 
clerk),  and  that  the  affidavit  of  such 
party  (or  attorney)  that  he  did  so  re- 
ceive and  deliver  the  package  unopened 
shall  be  evidence,  and  of  like  effect, 
as  if  the  commission  were  returned 
pursuant  to  the  rule  of  court  granting 
the  same.    Burr.  App.  478,  $971. 

2.  Stipulation    as    To   Method    of 

Taking. 
"It  is  stipulated  by  the  parties  that 
the  deposition  of  the  witness  shall  be 
taken  in  shorthand  and  the  steno- 
graphic notes  signed  by  him,  and  that 
the  deposition  shall  be  written  out  on 
typewriter  and  the  transcript  signed  by 
the  notary  public  before  whom  the  dep- 
osition was  taken,  which  shall  have  the 
same  effect  as  if  the  same  were  written 
out  in  longhand,  or  typewritten  and 
signed  by  the  witness  himself."  Co- 
lumbus B.  Co.  v.  Patterson,  143  Fed. 
245,  73  C.  C.  A.  603. 

EL  Deposition  Fursuant  To  CommiS' 
9ion. 

**  'State  of  Delaware,  Kent  coun* 
ty,  sc.  By  virtue  of  the  annexed 
commission,    I,    John    Fisher,    one    of 


the  commissioners  therein  named, 
together  with  Arthur  Johns,  the 
clerk  by  me  appointed,  have,  this 
ninth  day  of  October,  in  the  year  18—, 
met  at  the  house  of  Abner  Harris,  in 
the  county  aforesaid,  at  the  hour  of  3 
o'clock  in  the  afternoon,  as  by  appoint- 
ment and  notice  thereof  given,  and 
having  taken  the  oath  annexed  to  the 
said  commission,  a  certificate  whereof 
is  hereunto  annexed,  proceeded  to  the 
execution  of  the  eame  commission. 
Whereupon  Philip  D.  Feddeman,  a  wit- 
ness produced  by  the  defendant  in  this 
commission  named,  being  duly  sworn 
true  and  perfect  answers  make  to 
all  such  interrogatories  as  to  him  should 
be  put  in  this  cause,  and  therein  to 
speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  To  the  first 
interrogatory,  this  deponent  answereth, 
and  saith,  That,'  etc.  Then  follow  the 
answer  which  the  deponent  signed,  etc. 
'Taken,  sworn  and  subscribed,  this  9th 
day  of  October,  18 — ,  before 

John  Fisher;  Comr.'  " 
Walkup  V.  Pratt,  5  Har.  ft  J.  (Md-) 
51. 

L.    iKefum  To  Commission  (a). 

"I  beg  leave  to  return  to  the  honor- 
able the  judges  of  Queen  Anne's 
county  court,  of  the  state  of  Maryland, 
that  in  virtue  of  the  annexed  commis- 
sion, to  me  directed,  having  first  my- 
self taken  the  oath  aforesaid  to  the 
said  commission  annexed,  and  presented 
for  me  to  take,  and  having  also  admin- 
istered  to  Arthur  Johns,  the  person  by 
me  appointed  clerk  of  the  said  eoni- 
mission,  the  oath  to  the  said  commission 
annexed,  and  presented  for  him  to  take, 
I  have  caused  Philip  D.  Feddeman,  a 
witness,  to  be  sworn,  and  his  deposi- 
tion fairly  and  truly  to  be  written 
down,  as  by  the  said  eommission  1  am 
directed;  all  which,  together  with  the 
said  commission,  I  return,  closed,  to 
your  honorable  court,  under  my  hand 
and  seal,  this  9th  day  of  October,  18 — ^ 
as  by  the  said  eommission  I  am  di- 
rected. 

John  Fisher,  Comr.    (8.  L.)." 

Walkup  i;.  Pratt,  5  Har.  ft  J.  (Md.) 
61. 

Betwm  to  Commission  (b). 

Pursuant  to  the  annexed  commission 
to  me  directed,  I,  B.  M.  Edney,  com- 
missioned under  the  authority  thereof, 
on  the  30th  day  of  January,  1894,  at 
the  residence  of  A.  B.  Long,  Sr.,  in 
Logan's  Store  Township,  in  Butherford 
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eonnty,  N.  C,  defendant  D.  W.  Q.  An- 
drews present,  plaintiff  N.  M.  Street 
absent,  proceeded  to  take-  the  deposi- 
tion of  A.  B.  Long,  Sr.,  who,  being 
first  duly  sworn  on  the  Holy  Evangel- 
ist to  speak  the  tmth,  the  whole  truth 
and  nothing  but  the  truth  between  the 
parties  named  in  said  commission,  de- 
poses as  follows: 

The  foregoing  deposition  of  A.  B. 
Long,  Sr.,  was  sworn  to  and  subscribed 
before  me  at  the  time  and  place  men- 
tioned in  the  caption. 

B.  ISL,  Edney, 
Commissioner. 

Street  r.  Andrews,  115  N.  C.  417,  20 
S.  E.  450. 

Note. — ^Held  deposition  improperly 
suppressed.  "There  was  no  evidence 
offered  that  it  was  not  taken  between 
the  hours  mentioned  in  the  notice,  and 
there  is  no  presumption  that  it  was 
not.'' 
Betum  to  Commission  (c). 

By  virtue  of  the  commission  hereto 
annexed,  I  have  this  7th  day  of  October, 
1854,  at  the  office  of  Clarke  ft  Terrell, 
in  the  town  of  Dayton  in  said  county, 
cause  the  above  named  E.  D.  Connor 
(or  Wm.  G.  Lancaster),  the  witness  in 
said  commission  named,  who  is  per- 
sonally known  to  me,  to  come  before 
me;  who,  after  being  duly  sworn,  de- 
posed as  set  forth  above  in  his  an- 
strers  to  the  annexed  interrogatories; 
that  his  said  answers,  as  above  set 
forth,  were  reduced  to  writing,  read 
over  to,  approved,  and  signed  by  said 
witness  in  my  presence.  Given  under 
my  hand  and  seal,  etc.  Boberts  v. 
Fleming,  31  Ala.  683. 

Note., — ^Held  in  compliance  with  code. 

IL    Depo8ltioii8  on  Nc^e. 

A.    Notice  of  Tahing  Deposition  (a). 

"Take  notice  that  on  Monday,  the 
third  day  of  February,  A.  D.  1862,  at 
the  hour  of  10  o'clock  a.  m.  of  said 
day,  before  G.  P.  McClimans,  esq.,  a 
justice  of  the  peaee,  at  his  office  in 
Sandoval,  Illinois,  we  shall  take  the 
deposition  of  D.  H.  Stead,  a  witness  to 
be  examined  on  the  part  of  said  plain- 
tiff, and  which  said  deposition  will  be 
read  in  evidence  at  the  trial  of  said 
cause,  and  when  and  where  you  may 
appear  and  eross-examine  said  witness, 
if  you  see  proper."  Illinois  Central  B. 
B.  Co.  V.  Cowles,  32  III.  116,  118. 
Notice  of  Taking  Deposition  (h). 

Take  notice,  that  on  Monday,  the 
third  day  of  February,  A.  D.  1862,  at 


the  hour  of  10  o'clock  a.  m.  of  said 
day,  before  G.  P.  McCllmans,  esq.,  a 
justice  of  the  peace,  at  his  office  in 
Sandoval,  Illinois,  we  shall  take,  the 
deposition  of  D.  H.  Stead,  a  witness 
to  be  examined  on  the  part  of  said 
plaintiff,  and  which  said  deposition  will 
be  read  in  evidence  at  the  tnial  of 
said  cause,  and  when  and  where  you 
may  appear  and  cross-examine  said  wit- 
ness^ if  you  see  proper.  Illinois  Cent. 
B.  Co.  r.  Cowles,  32  111.  117. 

B.  Caption  of  Deposition  on  Notice 

■    («). 

"The  deposition  of  William  S.  Bay- 
ner,  taken  before  the  undersigned  com* 
missioner  of  affidavits  in  and  for  the 
southern  district  of  Mississippi,  at  the 
clerk's  office  of  the  circuit  court  of 
the  United  States  for  the  southern  dis- 
trict of  Mississippi,  in  the  town  of 
Jackson,  between  the  hours  of  eight 
o'clock  a.  m.,  and  three  p.  m.,  on  the 
3rd  day  of  May,  A.  D.  1843,  according 
to  a  notice  by  me  issued  and  here- 
unto annexed;  said  deposition  to  be 
read  as  evidence  on  the  part  of  the 
defendant  (de  bene  esse)  in  the  trial 
of  a  certain  action  at  law,  depending 
and  mentioned  in  the  circuit  court  of 
the  United  States  for  the  southern  dis- 
trict of  Mississippi,  wherein  Benjamin 
D.  Harris  is  plaintiff,  and  Winter  and 
Wall  defendants."  (Then  follows  the 
deposition,  to  which  is  attached  the 
following  certificate:) 

"United   States   of   America,   South- 
ern District  of  Mississippi,  set."  Harris 
v.  Winter,  7  Wall  (U.  S.)  693,  12  L.  ed. 
875. 
Caption  of  Deposition  (h). 

Deposition  of  D.  W.  Stead,  a  resi- 
dent of  Marion  county,  state  of  Illi- 
nois, aged  about  thirty  years,  a  wit- 
ness on  the  part  of  the  plaintiff  in 
the  above  entitled  suit,  now  pending 
before  Joseph  B.  Smith,  justice  of  the 
peace  in  and  for  the  county  of  Stephen- 
son, and  state  of  Illinois,  aforesaid, 
produced,  sworn  and  examined  before 
George  P.  McClimans,  a  justice  of  the 
peace  in  and  for  said  county  of 
Marion,  on  the  3d  day  of  February, 
A.  D.  1862,  at  the  office  of  said  justice, 
in  the  town  of  Sandoval,  taken  by 
virtue  of  the  annexed  notice.  Illinois 
Cent.  B.  Co.  v,  Cowles,  32  HI.  117. 

C.  Certificate  to  Deposition  on  Notice 

"I,  George  W.  Miller,  commissioner 
of  affidavits,  etc.,  in  and  for  the  south- 
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em  district  of  Mississippi,  do  hereby 
certify  that  the  foregoing  deposition  of 
William  S.  Boiyner  was  taken,  sub- 
scribed, and  sworn  to  before  me,  and 
by  me  reduced  to  writing  in  the  pres- 
ence of  said  witness,  at  the  time  and 
place  mentioned  in  the  caption  thereof, 
at  the  time  of  which  I  was  attended 
by  James  M.  Wall,  one  of  the  defend- 
ants, and  William  M.  Bives,  esq.,  attor- 
ney for  plaintiff,  who  declined  putting 
any  interrogatories  to  said  witness.  1 
further  certify  that  I  am  not  a  counsel 
for  either  party,  or  interested  in  the 
event  of  said  cause. 

''Given  under  my  hand  and  seal  at 
Jackson,  this  3rd  day  of  May,  A.  D. 
1843. 
"Geo.  W.  Miller,  U.  S.  commissioner." 

Harris  v.  Winter,  7  Wall.  (U.  S.)  693, 
12  L.  ed.  875.       . 
Certificate  of  Deposition  (&}. 
State  of  Illinois,  Marion  county,  ss. 

I,  the  subscriber,  a  justice  uf  the 
peace  in  and  for  said  county,  do  cer- 
tify that  the  above  deposition  was 
taken  at  the  time  and  place'  mentioned 
in  the  caption  thereof;  that  the  said 
witness  was  first  duly  sworn;  that  the 
said  deposition  was  first  carefully  read 
to  him  and  signed  by  him. 

Dated  this  3d  day  of  February,  A.  D. 
1862. 

G.  P.  McClimans,  J.  P. 

niinois  Cent.  R.  Co.  r.  Cowles,  32 
111.  117. 

Note, — ^Held  that  the  hour  of  taking 
the  deposition  might  be  supplied  from 
the  annexed  notice  by  reference  in  the 
caption.    See  n.  A,  (b),  B,  (b),  above. 

nL    Letters  Bogatory. 

A.    Letters     Bogatory     to     Foreign 

Court. 
United  States. '  District  of  Pennsyl- 
vania.    Sect. 

The  president  of  the  United  States,  to 
any  judge  or  tribunal  having  juris- 
diction of  civil  causes  at  Havana, 
greeting: 

Whereas  a  certain  suit  is  pending  be- 
fore us  in  which  John  D.  Nelson,  Henry 
Abbott  and  Joseph  E.  Tatem,  are  the 
claimants  of  the  schooner  Persever- 
ance and  cargo,  and  the  United  States 
of  America  are  the  defendants;  and 
it  has  been  suggested  to  us,  that  there 
are  witnesses,  residing  within  your  jur- 
isdiction, without  whose  testimony,  jus- 
tice cannot  completely  be  done  'between 
the  said  parties.  We  therefore  request 
jon,  that  in  furtherance  of  justice,  7011 


will,  by  the  proper  and  usual  process 
of  your  court,  cause  such  witness  or 
witnesses,  as  shall  be  named  or  pointed 
out  to  yon  by  the  said  parties,  or 
either  of  them,  to  appear  before  you, 
or  some  competent  person,  by  you  for 
that  purpose  to  be  appointed  and 
authorized,  at  a  precise  time  and  place 
by  you  to  be  fixed,  and  there  to  ali- 
Bwer  on  their  oaths  and  affirmations,  to 
the  several  interrogatories  hereunto  an* 
nezed;  and  that  you  will  cause  their 
depositions  to  be  committed  to  writing, 
and  returned  *to  us  under  cover,  duly 
closed  and  sealed  up  together  with 
these  presents.  And  we  shall  be  ready 
and  willing  to  do  the  same  for  yoa 
in  a  similar  case  when  required.  Wit- 
ness, etc."  Nelson  v.  United  States, 
Pet.  C.  C.  235,  17  Fed.  Cas.  No.  10,116. 

B.    Interstate, 

1.  Letters  Bogatory,  Interstate, 
'' Whereas  a  certain  suit,  as  above 
stated  is  pending  before  our  court  of 
common  pleas  aforesaid  in  which  the 
Shannon  Manufacturing  Company  is 
the  plhintiff  and  George  W.  MeCaulIey 
&  Son  Go.  is  the  defendant  and  it  has 
been  suggested  to  us  that  there  are 
witnesses  residing  within  your  juris- 
diction, without  whose  testimony  jus- 
tice cannot  completely  be  done  be- 
tween the  said  parties. 

''We  therefore  request  you  that  in 
furtherance  of  justice  you  will  by  the 
proper  and  usual  process  of  your  court 
cause  such  witness  or  witnesses  as  shall 
be  named  or  pointed  out  to  you  by  the 
said  parties  or  either  of  them,  to  ap- 
pear before  you  or  some  competent 
person  by  you  for  that  purpose  to  be 
appointed  or  authorized,  at  a  precise 
time  and  place-  by  you  to  be  fixed  there 
to  answer  on  their  oaths  and  affirma- 
tions, to  the  several  interrogatories 
hereunto  annexed,  and  that  you  will 
cause  their  depositions  to  be  committed 
to  writing  and  returned  to  us  under 
cover  and  sealed  up  together  with  these 
presents.  And  we  shall  be  ready  and 
willing  to  do  the  same  for  you  in  a 
similar  case  when  required. 

"Witness  the  Honorable  Isaac  John- 
son, president  judge  of  our  said  eonrt 
of  common  pleas  at  Media  in  said 
county  of  Delaware  this  29th  day  of 
November,  A.  D.  1902. 

''George  M.  Hanniun, 
"Deputy  prothonotaxy^'* 
(Seal.) 
(Interrogatories  foUowedi) 
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S1ianno9  Mfg.  Co.  v,  George  W.  Me- 
Canlley  &  Son  Co.  (Del.),  56  Atl.  367 
2.    Cammiasian  in  Beiponae  to  LeP 
ters  Bogatary, 

^'And  now,  to- wit,  this  13th  day  oi 
December,  in  the  year  of  our  Lord  1902, 
the  foregoing  letters  rogatory  having 
been  presented  to  the  euperior  court 
of  the  state  of  Delaware  in  and  for 
New  Castle  county,  in  response  to  the 
request  therein  contained  it  is  ordered 
that  a  commission  do  issue  directed 
unto  Clifford  V.  Hannering,  of  the  city 
of  Wilmington  and  state  of  Delaware, 
giving  and  granting  unto  him  for  full 
power  and  authority  to  call  and  eum- 
mon  before  him  at  a  certain  day  and 
place  by  him  to  be  appointed  for  that 
purpose  such  witness  or  witnesses  as 
shall  be  named  or  pointed  out  to  him 
by  the  parties  in  the  said  cause  in 
the  court  of  common  pleas  of  Dela- 
ware county,  in  the  state  of  Pennsyl- 
vania, or  either  of  them,  and  then  and 
there  to  examine  such  witness  or  wit- 
nesses upon  oath  or  affirmation  on  the 
several  interrogatories  annexed  to  the 
said  letters  rogatory,  and  that  the  said 
Clifford  y.  Hannering  do  cause  the 
depositions  of  the  said  witnesses  to  be 
committed  to  writing,  and  when  he 
shall  have  so  done  to  send  the  same 
to  the  said  court  of  common  pleas  of 
Delaware  county,  in  the  state  of  Penn- 
sylvania, under  cover  and  sealed  up 
together  with  these  presents,  as  soon 
as  may  be  convenient  after  the  taking 
of  the  said  testimony."  Shannon  Mfg. 
Co.  17.  George  W.  McCaulley  &  Son  Co. 
(Del.),  56  Atl.  367. 

^.    Letters  Bogatory  Where  Withesa 
Befvsed  on  CommisHon. 
''To  the  circuit  court  within  and  foi 
-    the    county    of    Multnomah,    in    the 

state   of   Oregon,    or    any   judge    or 

tribunal  having  jurisdiction  of  civil 

cases  in  the  city  of  Portland,  in  the 

county  of  Multnomah: 

''Whereas  in  our  superior  court  in 
the  case  of  Annie  B.  Everett  v.  John 
Stetson,  the  plaintiff  filed  in  said  court 
interrogatories  to  take  the  deposition 
of  Jonathan  Bourne,  Jr.,  of  said  Port- 
land;, and  whereas  after  due  notice 
the  defendant  filed  certain  cross-inter- 
rogatories, and  thereupon  a  commission 
to  take  ^he  deposition  of  said  Bourne 
wa9  issued  by  this  court,  with  the  sev- 
eral interrogatories  and  cross-interroga- 
tories thereto  annexed,  and  afterwards 
A.  C.  Bmmons,  esq.,  of  said  Portland, 
a  duly  authorised  AQtar^  public,  com* 


missioned  and  authorized  to  take  the 
said  deposition  in  pursuance  of  said 
commission,  issued  his  subpoena  to  said 
Bourne  to  appear  before  him  and  give 
answer  to  the  said  interrogatories,  and 
said  Bourne,  although  duly  served  and 
his  fees  paid  him,  refused  to  appear  or 
show-  any  cause  why  he  did  not  ap- 
pear at  the  time  and  place  fixed,  and 
said  commissioner  doubting  his  author- 
ity to  compel  the  attendance  of  said 
Bourne,  has  returned  said  commission 
into  our  superior  court;  and  it  appear- 
ing to  us  that  without  the  testimony 
of  said  Bourne,  justice  cannot  complete- 
ly be  done  between  the  parties;  we 
therefore  request  you  that  in  further- 
ance of  justice  you  will  afford  your 
aid  in  the  examination  of  said  witness 
by  said  commissioner  upon  said  com- 
mission upon  the  interrogatories  there- 
to annexed;  that  you  will  by  the  usual 
and  proper  process  of  your  court  cause 
the  said  Bourne  to  appear  before  said 
eommissioner  at  a  time  and  place  by 
you  to  be  fixed,  and  him  examine  on 
oath,  or  affirmation  to  the  several  inter- 
rogatories to  said  commission  annexed, 
and  that  you  will  cause  his  deposition 
ta  be  committed  to  writing  and  re- 
turned and  duly  closed  and  sealed  up 
and  returned  with  these  preseuts;  and 
we  shall  be  ready  and  willing  to  do 
the  same  for  you  in  a  similar  case  when 
required. 

"Witness:  Albert  Mason,  esq.,  jus- 
tice of  our  said  superior  court,  at  Bos- 
ton, in  said  county  of  Suffolk,  this 
fifth  day  of  August,  A.  D.  1891. 

"Jos.  A.  Willard,  clerk." 
(Seal  of  the  superior  court.) 

State  17.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

4.    Order    for    Taking     Deposition 
Pursuant  to  Letters  Bogatory, 

"And  now  this  day,  upon  presenta- 
tion of  this  court  of  letters  rogatory 
from  the  superior  court  of  Suffolk  coun- 
ty, Massachusetts,  setting  forth  among 
other  things  the  issuance  out  of 
said  court  of  a  commission  in  a  cause 
therein  pending  between  Annid  B, 
Everett  as  plaintiff  and  John  Stetson 
as  defendant,  directed  to  A.  C.  Em- 
mons, esq.,  of  Portland,  notary  public, 
as  eommissioner  to  take  the  deposition 
of  Jonathan  Bourne,  Jr.,  of  Portland, 
in  answer  to  interrogatories  and  cross- 
interrogatories  attached  to  said  com- 
mission, and  setting  forth  that  said 
Bourne  refused  to  appear  before  said 
commissioner  but   made    default,    and 

Vol. 


396 


DEPOSITIONS 


representing  tliat  without  the  testimony 
of  said  Bourne  justice  cannot  be  com- 
pletely done  between  said  parties,  and 
requesting  us  that  in  furtherance  of 
justice  we  afford  our  aid  in  the  ezami 
nation  of  said  witness  by  said  com- 
missioner, upon  said  commission,  under 
said  interrogatories,  and  that  by  the 
usual  proper  process  of  our  court  we 
cause  said  Bourne  to  appear  before  said 
commissioner  at  a  time  and  place  by 
US  to  be  fixed,  and  him  examined  on 
oath  or  affirmation  to  the  several  in- 
terrogatories to  said  commission  an- 
nexed, and  that  we  cause  his  deposition 
to  be  committed  to  writing  and  re- 
turned and  duly  closed,  and  sealed  up 
and  returned  with  said  letters,  and  of- 
fering to  do  the  same  favor  for  us  in 
a  similar  case  when  required;  it  Is 
therefore  ordered,  that  in  accordance 
with  said  request  a  writ  in  due  form 
issue  out  of  this  court  directed  to  the 
sheriff  of  this  county,  and  reciting  the 
above  facts  and  directing  said  sheriff 
to  summon  said  Jonathan  Bourne,  Jr., 
to  appear  before  said  A.  C.  Emmons, 
esq.,  notary  public,  commisioner,  at  his 
office  in  the  city  of  Portland  First 
National  Bank  Building,  corner  First 
and  Washington  streets,  upon  Monday, 
September  21,  A.  D.  1891,  at  10  o'clock 
a.  m.,  and  upon  said  further  time  or 
times  to  which  the  taking  of  said 
deposition  may  be  adjourned  by  said 
commissioner,  then  and  there  to  testify 
before  said  commissioner  in  answer  to 
said  interrogatories,  and  that  said  com- 
missioner apply  to  this  court  for  any 
further  aid  he  may  need  in  the  prem- 
ises, and  that  said  deposition  be  by  him 
committed  to  writing,  and  that  when 
taken  the  sama  be  duly  closed  and 
sealed  up  and  returned  with  said  let- 
ters rogatory  to  said  court  from  which 
the  same  issued."  State  i;.  Bourne,  21 
Ore.  218,  27  Pac.  1048. 

5.    Subpoena  Pursuant    to    Letters 
Bogatory. 

''In  the  circuit  court  of  the  state  of 
Oregon,  for  the  county  of  Multnomah. 
State  of  Oregon,  county  of  Mult- 
nomah, 88.:  In  the  name  of  the  state 
of  Oregon: 

"Whereas  a  commission  was  duly  is- 
sued out  of  the  superior  court  for  Suf- 
folk county,  Massachusetts,  addressed 
to  A.  G.  Emmons,  esq.,  a  notary  pub- 
lic for  the  state  of  Oregon,  to  take 
the  deposition  of  Jonathan  Bourne,  Jr., 
of  Portland,  in  this  state,  to  be  used 


in  a  suit  pending  in  said  superior  court 
between  Annie  B.  Everett  as  plaintiff 
and  John  Stetson,  defendant,  upon  in- 
terrogatories and  cross-interrogatories 
to  be  propounded  to  said  witness;  and 
whereas  said  Bourne  was  duly  notified 
and  summoned  to  appear  before  said 
notary  public,  commissioner,  and  give 
answer  to  said  interrogatories  and  cross- 
interrogatories  to  be  propounded  to  said 
witness;  and  whereas  said  snperioi 
court  of  said  Suffolk  county  has  re- 
quested us  by  proper  and  usual  process 
of  our  court  to  cause  said  Jonathan 
Bourne,  Jr.,  to  appear  before  said  A.  C. 
Emmons,  esq.,  commissioner,  at  a  time 
and  place  to  be  by  us  fixed  for  exami- 
nation on  oath  or  affirmation  to  said 
interrogatories  to  said  commission  an- 
nexed, and  that  we  cause  his  deposi- 
tion to  be  committed  to  writing  and 
returned,  and  duly  closed  and  sealed 
up  and  returned  to  said  court  and  that 
we  afford  our  aid  in  the  examination 
of  said  witness  by  said  commissioner 
upon  said  commission  and  offering  to 
do  the  same  for  us  in  a  similar  case 
when  desired;  now,  therefore,  we  com- 
mand you  that  you  summon  the  said 
Jonathan  Bourne,  Jr.,  to  appear  before 
A.  C.  Emmons,  esq.,  notary  public,  com- 
missioner, aforesaid,  upon  Monday,  the 
twenty-first  day  of  September,  1891,  at 
10  o'clock  a.  m.,  and  at  such  further 
time  or  times  to  which  the  taking  of 
said  deposition  may  be  adjourned  by 
said  commissioner  at  his  office  in  the 
city  of  Portland,  in  the  First  National 
Bank  building,  corner  First  and  Wash- 
inffton  streets,  then  and  there  to  tes- 
tify in  said  cause  in  answer  to  said 
interrogatories  to  be  propounded  to 
him  under  said  commission;  and  that 
you  return  this  writ  with  your  doing 
herein  to  this  court. 

"Witness  the  seal  of  said  court  and 
the  hand  of  the  clerk  thereof  affixed 
at  Portland,  Oregon,  the  seventeenth 
day  of  September,  1891. 

"Jno.  B.  Duff,  clerk, 
"By  V.  A.  Fryer,  deputy." 
(Seal  of  circuit  court.) 

State  i;.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

6.    Order  To  Show  Cause  in  Con- 
tempt   far    Disobedience    to 
Subpoena    on    Letters    Bog- 
atory. 
"In  the  circuit  court  of  the  state  of 
Oregon,  for  the  county  of  Muitnomah, 
— The  State  of  Oregon,  plaintiff  v. 
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Jonatlian  Bourne,  Jr.,  defendant. 

''And  now  this  day  the  affidavit  of 
A.  C.  Emmons,  esq.,  having  been  filed 
in  this  court,  in  the  matter  entitled, 
'In  the  matter  of  letters  rogatory  from 
the  superior  court  of  Suffolk  county, 
Massachusetts,  in  the  case  of  An- 
nie B.  Everett  v.  John  Stetson,  pend- 
ing therein';  and  it  being  shown  to  the 
eourt  by  said  affidavit  that  the  above- 
named  Jonathan  Bourne,  Jr.,  has  dis- 
obeyed the  process  of  this  court  duly 
served  upon  him,  requiring  him  to  ap- 
pear and  testify  before  said  A.  C.  Em- 
mons, notary  public,  as  commissioner, 
nnder  commission  from  the  superior 
court  of  Suffolk  county,  Massachu- 
setts, in  said  case  of  Everett  v. 
Stetson,  pending  therein,  by  failing  to 
appear  before  said  commissioner  at  the 
time  and  place  named  in  said  process, 
upon  motion  of  Annie  B.  Everett  by 
W.  M.  Oregory,  her  attorney,  it  is 
therefore  ordered  that  said  Jonathan 
Bourne,  Jr.,  be  required  to  be  and  ap- 
pear before  this  court  at  1:30  o'clock 
p.  m.  of  this  day,  or  if  service  hereof 
be  not  so  soon  made  upon  him,  then 
forthwith  upon  service  hereof,  then  and 
there  to  show  cause  why  he  should  not 
be  arrested  to  answer  for  contempt  of 
this  court,  in  disobeying  the  lawful 
process  of  this  court  as  above  men- 
tioned duly  served  upon  him.  It  is  fur- 
ther ordered  that  a  duly  certified  copy 
of  this  order  be  forthwith  served  upon 
said  Jonathan  Bourne,  Jr. 

<<  Dated  September  24,  1891. 

''E.   D.   Shattuck,  judge." 

State  v.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

7.  Commitment  for  Contempt,  Be- 
ftual  To  Testify  on  Letters 
Bogatory, 
''That  the  defendant  Jonathan 
Bourne,  Jr.,  be  and  he  is  hereby  com- 
mitted to  the  jail  of  Multnomah  coun- 
ty, state  of  Oregon,  for  contempt  ot 
this  court,  in  disobeying  the  lawful 
process  of  this  court,  requiring  him  to 
appear  before  said  A.  C.  Emmons,  esq., 
notary  public,  commissioner,  as  herein 
recited,  and  that  he  be  there  kept  in 
close  confinement  until  he  be  reaay  to 
and  do  appear  before  said  commission- 
er to  festify  as  required  by  said  process 
of  this  court."  State  v^  Bourne,  21 
Ore.  218,  27  Pac.  1048. 

Affidavit  of  Age  of  Witness  To  Obtain 
Examination  De  Bene  Esse. 

I,  A.  B.,  etc.,  solicitor  for  the  above- 


named  plaintiff  in  this  cause,  make  oath 
and  say: 

1.  That  C.  D.,  of,  etc.,  is  a  very 
material  witness  for  the  said  plaintiff 
in  this  cause,  and  that  he  cannot  with- 
out the  evidence  of  the  said  0.  D.,  as 
I  am  advised  and  verily  believe,  safely 
proceed  to  a  hearing  of  this  cause. 

2.  The  said  C.  D.  is  now  of  the  age 
of  seventy  years,  as  I  have  been  in- 
formed by  him  and  verily  believe  (and 
he  appears  to  this  deponent  to  be  very 
weak  and  infirm,  and  in  a  declining 
state  of  health;  on  which  account,  and 
from  his  advanced  years,  he  is,  in  all 
probability,  not  likely  to  live  long). 
3  Dan.  Ch.  PI.  ft  Pr.  (Perkins'  ed.) 
2183. 

IV.  Affidavit  To  Snpinresa,  Notice 
Signed  by  TTbantliorized  Person 
in  Name  of  Solicitor. 

That  annexed  is  the  only  notice  of 
taking  testimony  ever  served  on  the 
deponent  on  the  part  of  the  defendant, 
Harriet  C.  Laing,  in  this  cause.  That 
the  same  was  handed  to  deponent  by 
a  colored  man  that  he  did  not  then 
know,  and  who  was  then  an  entire  stran- 
ger to  him.  Deponent  further  says  that 
S.  T.  Parsons,  Esq.,  is  the  solicitor  for 
the  defendant,  Harriet  0.  Laing,  and 
the  only  solicitor  of  record  of  such  de- 
fendant, and  he  is  also  well  acquainted 
with  the  handwriting  of  S.  T.  Parsons, 
the  said  defendant's  solicitor.  That 
on  the  receipt  of  said  notice  deponent 
examined  the  signature,  and  he  was 
then,  and  is  now,  well  satisfied  that 
said  notice  and  the  signature  thereto 
is  not  the  handwriting  of  said  S.  T. 
Parsons.  That  he  is  not  acquainted 
with  other  signatures  attached  to  said 
notice.  Deponent  further,  says,  that 
from  the  way  said  notice  was  served, 
and  from  an  examination  of  the  signa- 
tures thereto,  he  came  to  the  conclu- 
sion that  the  same  was  not  made  by 
any  person  authorized  to  take  proceed- 
ings in  the  cause,  and  he  gave  it  no 
attention,  and  he  so  believed  until -on 
his  way  to  Flint,  on  tho  29th  day  of 
June,  1868,  at  Gaines,  deponent  met 
Mr.  Charles  Draper,  who  informed  de-* 
ponent  that  he  had  been  called  upon 
to  take  testimony  under  said  notice. 
McOlintock  i;.  Laing,  22  Mich.  2ia 
DESCENT    AND    DISTBIBUTION. — 

See   Deck>ent8'   Estates;    Inherit- 
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DETLN  UE. 

L     Declaration  in  Detinue,  398 
H.    Declaration  in  Detinue,  House  on 
Land  of  Another,  398 

L    Declaration  in  Detinue. 

A.  B.  (the  plaintiflP  in  this  suit), 
by  E.  P.,  his  attorney  (or,  in  his  own 
proper  person),  complains  of  C.  D.  (the 
defendant  in  this  suit),  who  has  been 
summoned  to  answer  the  said  plaintiff 
(or,  who  has  been  arrested  at  the  suit 
of  the  said  plaintiff),  in  an  action  of 
detinue:  For  that  whereas  the  said 
plaintiff  heretofore,  to-wit,  on  the 
day  of ,  in  the  year 


of  our  Lord 


-,  delivered  to  the 


said  defendant  certain  goods  and  chat 
tels,  to-wit,  forty  bushels  of  wheat,  of 
the  said  plaintiff,  of  great  value,  to- 
wit,  the  value  of pounds,  of 

lawful  money  of  Great  Britain,  to  be 
redelivered  by  the  said  defendant  to 
the  said  plaintiff  when  he  the  said  de- 
fendant should  be  thereto  afterwards 
requested:  Yet  the  said  defendant,  al- 
though he  was  afterwards,  to-wit,  on 

the  day  of  ^,  in  the 

year  aforesaid,  requested  by  the  said 
plaintiff  so  to  do,  hath  not  as  yet  de- 
livered the  said  goods  and  chattels,  or 
any  of  them,  or  any  part  thereof  to 
the  said  plaintiff,  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  re- 
fuses, and  still  unjustly  detains  the 
same   from    the   said    plaintiff,    to   the 

damage  of  the  said  plaintiff  of 

poundsj  and  therefore  he  brings  his 
suit,  etc.     Steph.  PI.  38. 

n.  Declaration  in  Action  of  Detinue! 
for  House  on  Land  of  Another. 
In  a  plea  of  detinue  for  that  where- 
as the  plaintiff  heretofore,  to-wit,  on 
the  first  day  of  July,  1856,  at  Farm- 
ington  aforesaid,  was  lawfully  pos- 
sessed of  a  certain  house  and  a  cer- 
tain barn,  both  situated  on  the  land 
of  the  said  Daniel  Dame,  being  the 
house  built  by  the  plaintiff  in  the  year 
1842,  said  house  being  about  thirty- 
six  feet  long,  and  about  twenty-six 
feet  wide,  and  one  story  and  one- 
quarter  high,  and  of  the  value  of 
$300;  and  said  barn  being  about  twen- 
ty-four feet  long  and  about  twenty  feet 
wide,  and  of  the  value  of  $200,  situated 
between  the  house  of  Eleazer  Band  and 
the  house  now  owned  by  Benjamin 
Ohesley,  on  the  left  hand  side  of  the 
road  leading  from  the  Bay  road,  so 
called,  to  the  Ten  Bod  road,  so  called. 


as  one  goes  toward  the  Ten  Tod  road, 
as  of  his  own  house  and  barn,  and 
being  so  possessed,  the  said  plaintiff 
afterward,  to-wit,  on  the  third  day  of 
July,  1856,  casually  lost  the  same  out 
of  his  possession,  which  thereafter- 
ward,  to-wit,  on  the  same  day,  came 
into  the  hands  and  possession  of  the 
said  Daniel  Dame,  by  finding;  and  the 
plaintiff  further  saith,  that  although 
the  baid  Daniel  Dame  well  knew  that 
the  said  house  and  barn  were  the 
proper  house  and  barn  of  the  plaintiff, 
and  although  requested  by  the  said 
plaintiff,  to-wit^  at  said  Farmington, 
on  the  nineteenth  day  of  May,  1860,  to 
deliver  the  same  to  the  plaintiff,  yet 
the  said  Daniel  Dame  hath  not  deliv- 
ered up  the  said  house  and  barn  to 
the  plaintiff,  but  wholly  refuses  so  to 
do,  and  still  unlawfully  detains  the 
same.  Dame  v.  Dame,  43  N.  H.  37. 
Note.— The  fiction  of  "finding" 
usually  pertains   to   trover. 

DILATOBY  PLEAS.— See  Abatement, 
Pleas  or. 

DISABILITY,      PLEAS      TO.  —  See 
Abatement,  Pleas  or. 


DISOLAIMEB. 

I.    Answet  and  Disclaimer,  39S 

H.     Answer  (Code),  398 

nx    Diflclaimer  in  Ejectment,  399 

L    Answer  and  Disclaimer  (Equity). 

I  have  never  received  any  part  of 
the  estate  or  effects  of  the  testator 
or  in  any  wise  intermeddled  therein, 
and  I  have  never  assented  to  or  in 
any  manner  accepted  the  said  devise 
made  to  me  by  the  said  will  jointly 

with   the   said 1   and   I   have 

never  in  any  manner  consented  to  be- 
come a  trustee  of  the  said  will  or  in 
any  manner  acted  or  interfered  in  the 
trusts  thereof;  and,  in  fact,  I  have  at 
all  times  refused  to  accept,  and  do 
now  refuse  to  accept,  the  office  of 
trustee  of  the  said  will;  and  I  have 
always  disclaimed,  and  do  hereby  dis- 
claim and  renounce  the  said  devise 
made  to  me  by  the  said  will,  and  all 
and  singular  the  estates  and  property 
which  could  or  might  pass  under 
or  by  virtue  thereof,  and  all  estate 
and  interest  therein,  and  also  the  trusts 
of  the  said  will  and  the  office  or  duty 
of  executing  the  same.  3  Dan.  Ch.  p1 
&  Pr.  (Perkins'  ed.)  2141. 

n.    Answer  (Oode). 
Says  that  he  disclaims  all  righi^  titla 
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and  claim  to  any  estate  of  inheritance 
or  of  freehold  in  the  premises  de- 
scribed.    2  Abb.  Forms  168. 

m.     Difldaimer  In  Ejectment  to  En- 
tile Property. 

1.  That  she  is  not  in  possession  of 
said  premises  mentioned  in  said  plain- 
tiff's jpetition  under  any  claim  in  her 
own  right,  but  only  as  a  member  of 
the  family  of  the  said  defendant  James 
M.  Mason,  and  under  his  direction  and 
control,  without  any  voluntary  act  of 
her  own;  that  in  her  own  right  she 
sets  up  no  right,  claim,  or  title,  or  de- 
mand to  the  said  premises,  save  and 
except  that  which  behooves  her  and  is 
proper  as  the  wife  of  the  said  James 
M.  Mason,  specially  disclaiming  any 
other  right,  title  or  interest  therein; 
that  whenever  the  court  renders  a  de- 
cree against  the  said  J.  M.  Mason,  or 
a  judgment  herein  for  possession  of 
said  premises,  and  he  departs  there- 
from, BO  she  will  do  likewise. 

2.  That  except  as  above,  said  de- 
fendant Annie  Mason  says  that  she 
denies  each  and  every  allegation  in  said 
petition  contained. 

3.  Said  defendant  further  says  that 
she  denies  that  she  is  a  proper  party 
to  this  suit. 

4.  Said  defendant  denies  that  she 
is  a  necessary  party  thereto,  and  prays 
the  court  that  the  said  action  be  dis- 
missed as  to  her,  and  she  recover  her 
costs  in  this  behalf  expended  of  and 
from  the  said  plaintiffs.  Wilkins  v, 
Tourtellott,   42   Kan.   :i76,   22  Pac.   11. 

Note, — ^Disclaimer  properly  belongs  to 
equity  pleading  and  code  pleading  in 
equity  but  it  is  sometimes  allowed  in 
ejectment. 

DISOONTINTTANCE.— See    Dismissal, 

DiSCONTINTJANCK   AND    NONSUlT. 


BISOOVEBT. 

L     Bill  for  DiBCOTery,  399 

H.    Answers  to  Bills  of  DiscoTery,  400 

A.  Objections  to  Particular  Interrog- 

atories,  400 

B.  Statement  To  Prevent  Production 

of  Documents,  401 

C.  Statement  To  Prevent  Production 

of  Confidential    Communication, 
401 

m.    Prodnction  of  Documents^  401 

A.     Affidavit    Objecting    to    Produc- 
tion, 401 


B.  Affidavit  as  to  Production,  401 

C.  Order  for  Inspection,  401 

D.  In  Actions  at  Law,  402 

1.  Notice  To  Produce  at  Trial,  402 

2.  Order   for   Production   and   De- 

posit, 402 

3.  Order   for   Production   and   De-    ' 

livery,  402 

4.  Order  for  Leave  To  Inspect,  402 

E.  Petition  for  Order  Eequiring  Pro- 

duction, 402 

F.  Order  To  Produce  on  Petition,  403 

G.  Order  Bequwing  Books  Deposited 

With  Beferee,  403 

rv.      Examination    of    Party    Before 
Trial,  403 

A.  Affidavit,  403 

B.  Order  for  Examination,  404 

C.  Notice  of  Examination,  405 

D.  Summons  to  Party,  405 

For  other  forms,  see  7  Standasd 
Pace.  637,  638. 

CROSS-REFERENCES : 

Bankruptcy: 

Examination  of  Bankrupt  or  Witness. 
Bills  and  Answers: 

Prayer  for  Production  of  Deeds  and 
Papers. 
Demurrer: 

Demurrer    to    Discovery    Where    It 
Would  Subject  Defendant  to  Pen- 
alties, Etc. 
Plea  in  Equity: 
Plea  That  Discovery  Sought  Is  Priv- 
ileged. 

L    Bill  for  BlBCOTery. 

Humbly  complaining,  show  unto  your 
honors  your  orator  P.  M.,  of,  etc.,  J.  A., 
of,  etc.,  and  J.  R.,  of,  etc.,  that  by 'an 
indenture   of   assignment   bearing  date 

,  and  made  between  J.  G.  and 

J.  W.,  therein  described,  of,  etc.,  of 
the  first  part,  the  several  persons  who 
had  thereunto  set  their  hands  and  af- 
fixed their  seals,  creditors  of  the  said 
J.  Q.  and  J.  W.,  as  co-partners  as 
aforesaid,  or  of  the  said  J.  G.  on  his 
own  separate  account,  of  the  second 
part,  and  your  orators  of  the  third 
part,  they  the  said  J.  G.  and  J.  W. 
(amongst  other  things) ,  bargained,  eta 
(setting  out  that  part  showing  the  as- 
signment of  the  plaintiffs,  and  particu- 
larly the  clause  which  gives  them  power 
to  sue),  as  in  and  by,  etc.  And  your 
orators  further  show  unto  your  honors 
that  at  the  time  of  the  execution  of 
the  said  indenture  there  was  justly  due 

Vol  IX 


400 


DISCOVERY 


and  owing  to  the  said  J.  G.  and  J.  W., 
on  their  partnership  accohnt,  from  B. 
K.,  of,  etc.  (the  defendant  hereinafter 

named),   the  sum   of  $ ,   being 

the  balance  of  an  account  between  the 
said  J.  G.  and  J.  W.,  the  particulars 
whereof  are  set  forth  in  the  schedule 
hereto.  And  your  orators  further  show 
that  they  have  repeatedly  applied  to 
the  said  B.  K.  to  pay  to"  them  as  such 
trustees  ^as  aforesaid  the  said  sum  of 
$ ,  with  which  just  and  reason- 
able request  your  orators  well  hoped 
the  said  defendant  would  have  com- 
plied, as  in  justice  and  equity  he  ought 
to  have  done. 

But  now  so  it  is^  etc.,  he  has  abso- 
lutely refused  so  to  do;  and  your  ora- 
tors have  therefore  been  compelled  to 
commence '  an  action  in  the  names  of 
the  said  J.  G.  and  J.  W.,  against  the 
said  defendant  to  compel  the  payment 
of  the  said  balance;  and  your  orators 
charge  that  the  said  defendant  has 
pleaded  a  set-off  in  the  said  action,  and 
has  delivered  a  particular  of  such  set- 
off, which,  as  far  as  it  extends,  to  the 
date  of  the  said  assignment  to  your 
orators,  corresponds  in  substance  with 
the  creditor's  side  of  the  account  set 
forth  in  the  schedule  hereto;  but  the 
said  defendant  had  added  thereto  three 
articles  for  copper  delivered  in  the  year 

,  for  which  he  claims  credit  in 

the  said  action.  Whereas  your  orators 
charge  that  the  said  defendant  at  or 
about  the  time  of  the  execution  of  the 
said  assignment  to  your  orators  was  ap- 
prised thereof,  or  had  some  reason  to 
know,  believe  or  suspect,  and  did  know, 
believe,  or  suspect  that  the  said 
J.  G.  and  J.  W.  had  made  such  assign- 
ment, or  some  assignment  of  their  co- 
partnership property  to  your  orators,  or 
to  some  trustees  for  the  benefit  of  their 
creditors.  And  your  orators  further 
charge  that  the  said  copper  was  deliv- 
ered at  ,  which  had  belonged 

to  the  said  J.  G.  and  J.  W.  and  had 
been  comprised  in  the  said  assignment 
to  your  orators,  and  had  been  after- 
wards sold  by  your  orators  to  the  said 
J.  G.;  and  the  said  J.  G.  applied  to  the 
said  defendant  to  purchase  the  said  cop* 
per  on  his  the  said  defendant's  credit, 
or  to  guaranty  the  payment  for  the  said 
copper  to  the  person  from  whom  it  was 
bought,  by  reason  that  the  circum- 
stances of  the  assignment  to  your  ora- 
tors being  known,  the  said  J.  G.  could 
not  obtain  credit  for  the  said  copper 
in  his  own  name  alone;   and  the  said 


defendant  for  that  reason  lent  his 
credit  to  the  said  J.  G.  for  the  purchase 
of  the  said  copper,  or  guaranteed  the 
payment  thereof,  trusting  to  the  per- 
sonal responsibility  of  the  said  J.  G. 
And  your  orators  further  charge  that 
the  said  .defendant  has  also  added  to 
his  said  particular  of  set-off  a  sum  of 

$— ,   for   a   year  and    a    half's 

wages  for  one  J.  D.  G.  Whereas  your 
orators  charge  that  the  said  defendant 
has  no  just  right  to  any  such  demand 
against  your  orators  as  trustees  undex 
said  assignment;  and  the  said  defendant 
refuses  to  set  forth  how  he  makes  out 
such  his  claim,  and  wh«n  and  up  to 
what  time  he  computes  the  said  wages. 
And  your  orators  charge  that  they  are 
advised  that  they  cannot  safely  pro- 
ceed in  the  said  action  so  commenced 
by  them  as  aforesaid  in  the  names  of 
the  said  J.  G.  and  J.  W.,  without  a 
discovery  of  the  circumstances  herein- 
before stated  from  the  said  defendant. 
To  the  end,  therefore,  etc. 

And  that  the  said  defendant  may  set 
fprth  how  he  makes  out  such  His  said 
claim,  and  when  and  up  to  what  time 
he  computes  the  said  wages,  and 
whether  your  orators  can  safely  proceed 
in  the  said  action  so  commenced  by 
them  as  aforesaid,  in  the  names  of  the 
said  J.  G.  and  J.  W.,  without  a  discov- 
ery of  the  circumstances  hereinbefore 
stated  from  the  said  defendant.  And 
that  the  said  defendant  may  make  a 
full  and  true  discovery  of  all  and  every 
the  matters  aforesaid,  may  it  please, 
etc. 

(Pray  subpoena  against  B.  K.)  3 
Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2076. 

IL    Answers  To  Bills  of  Blscovery. 

A.  Objections  in  Answer  To  Particvr 
lar  Interrogatories, 

As  to  the  several  interrogatories  num- 
bered 18,  etc.,  and  as  to  such  of  the 
other  interrogatories  (or  parts  of  inter- 
rogatories, if  any)  as  I  may  not  have 
answered,  I  am  advised  and  humbly 
submit  that  I  am  not  bound  to  answer 
the  same,  and  I  therefore  decline  to  an- 
swer the  said  interrogatories  (and  parts 
of  interrogatories);  and  I  claim  the 
same  benefit  of  the  objection  as  if  1 
had  demurred  to  the  same  or  to  the 
discovery  sought  thereby. 

And  I  also  humbly  submit  that  the 
plaintiffs  are  not  entitled  in  this  suit 
to  the  relief  sought  in  and  by  the 
3d,  etc.,  paragraphs  of  the  prayer  of 
the  supplemental  bill,  or  for  the  pur- 
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pose  thereof  to  have  any  accounts,  di- 
rections or  inquiries  taken,  given  or 
made;  and  I  claim  the  same  benefit  of 
the  objection  as  if  I  had  demurred 
to  the  relief  so  sought.  3  Dan.  Oh.  PI. 
&  Pr.   (Perkins'  ed.)   2142. 

B.  State^neni  in  Answer  To  Prevent 
Production  of  Certain  Docu- 
ments, 

I  have  now  in  my  possession  or  power 
the  several  letters,  papers  and  writings 
relating  to  the  matters  in  the  bill  men- 
tioned, or  some  of  them;  and  I  have 
in  the  schedule  hereto,  which  I  pray 
may  be  taken  as  part  of  this  my  an- 
swer,  set  forth  a  list  or  schedule  of  ail 
the  said  letters,  papers  and  writings; 
but  I  deny  that  thereby  or  otherwise, 
if  the  same  were  produced,  the  truth 
of  the  matters  in  the  said  bill  men- 
tioned, or  any  of  them,  would  appear, 
farther  or  otherwise,  than  as  the  same 
is  hereinbefore  admitted. 

Such  of  the  said  letters,  papers  and 
writings  as  are  set  forth  in  the  first 
part  of  said  schedule  are  of  great  im- 
portance to  the  claim  made  by  me  in 
my  said  action,  and  are  or  contain  the 
evidence  on  which  I  am  advised  and 
intend  mainly  to  rely  at  the  trial  of 
the  said  action;  and  the  said  letters, 
papers,  and  writings,  as  well  those  in 
the  second  and  third  parts  as  those  in 
the  first  part  of  the  said  schedule,  or 
any  of  them,  do  not  nor  does,  as  1 
am  advised  and  verily  believe,  contain 
any  evidence  whatever  in  support  of 
or  tending  to  support  the  plaintiff's 
pleas  in  the  said  action,  or  any  of  such 
pleas,  and  are  not,  nor  is,  in  any  man- 
ner, material  to  the  plaintiff's  ease. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2142. 

0.  Statement  in  Answer  To  Prevent 
Production  of  Confidential  Com- 
munication, 

Such  of  the  said  letters,  papers  and 
writings  as  are  set  forth  in  the  second 
part  of  the  said  schedule  were  and  are 
private  and  confidential  communications 
between  me  and  my  solicitors  or  legal 
advisers  in  the  ordinary  course  of  pro- 
fessional business,  and  all  and  every 
of  them  relate  to  the  matters  in  dis- 
pute between  me  and  the  plaintiff  in 
the  said  action;  and  the  plaintiff  has 
not,  as  I  am  advised  and  verily 'believe, 
any  right  or  title  to  the  production  of, 
or  any  interest  whatever  in,  the  letters, 
papers  and  writings  in  the  said  schedule 


mentioned,  or  any  of  them.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2143. 

m.    Prodttction  of  Documents. 

A.  Affidavit    as     To     Production    of 

Document  Objecting  To  Produc- 
tion of  Part. 

I,  ,  of ,  make  oath 

and  say  as  follows: 

1.  I  say  I  have  in  my  possession  or 
power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set 
forth  in  (the  first  or  second  parts  of 
the)  first  schedule  hereto  annexed. 

2.  I  further  say  that  I  object  to 
produce  the  said  documents  set  forth 
in  the  second  part  of  the  said  first 
schedule  hereto. 

3.  J   further   say,   (state 

upon  what  grounds  the  objection  is 
made,  and  verify  the  facts  so  far  as 
may  be). 

4.  I  further  say  that  I  have  had, 
but  have  not  now,  in  my  possession  or 
power,  the  documents  relating  to  the 
matters  in  question  in  this  suit  set 
forth  in  the  second  schedule  hereto  an- 
nexed. 

5.  I  further  say  that  the  last  men* 
tioned  documents  were  last  in  my  pos- 
session or  power  on  (state  when). 

0.  I    further   say, =-    (state 

what  has  become  of  the  last  mentioned 
documents,  and  in  whose  possession 
they  now  are). 

7.  I  further  say,  etc.  (proceed  as 
in  ni,  B). 

Note, — ^If  the  party  denies  having 
any,  he  is  to  make  an  affidavit  as  in 
the  following  form,  omitting  the  excep- 
tion. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2179. 

B.  Affidavit    as    To    Production    of 

Documents  Pursuant  To  Decree, 

1,  C.  D.,  the  defendant  above  named, 
make  oath  and  say  that  neither  I,  this 
deponent,  nor  any  person  or  persons,  for 
my  use,  to  my  knowledge  or  belief,  nor 
with  my  privity  or  consent,  have  or  has, 
nor  ever  had,  in  my,  his  or  their  cus- 
tody or  power,  any  deeds,  papers  or 
writings,  or  books  of  account  relative 
to  the  matters  in  question  in  this  cause, 
save  and  except  the  several  deeds,  books 
of  account,  papers  and  writings  men- 
tioned and  contained  in  the  schedule 
hereunto  annexed.  3  Dan.  Ch.  PI.  Ss 
Pr.  (Perkins'  ed.)  2179. 

C.  Order  for  Inspection  of  Documents 

Out  of  Court   (With  Leave  To 
Seal  Up). 
It   is  ordered  that  the  plaintiff,  his 
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solicitors  and  agents,  be  at  liberty  at 
all  seasonable  times,  upon  giving  rear 
sonable  notice,  to  inspect  at  the  office 

of (usually   the    defendant's 

solicitors),  situate  at ,  the  sev- 
eral documents  mentioned  in  the  answer 
of  the  defendant  A.,  filed  the  ■ 

day  of ,  and  in   the  schedule 

thereto,  and  admitted  to  be  in  his  pos- 
session or  power,  and  to  take  copies 
and  abstracts  thereof,  and  extracts 
therefrom,  as  he  shall  be  advised,  at 
his  expense  (but  previously  to  the  said 
inspection,  the  said  defendant  is  to  be 
at  liberty  to  seal  up  such  parts  of  the 
said  documents  as  according  to  an  affi- 
davit to  be  made  by  him  do  not  relate 
to  the  matters  in  question  in  this 
cause);  and  it  is  ordered  that  the  said 
defendant  produce  the  said  document 
upon  any  examination  of  witnesses  in 
this  cause,  and  at  the  hearing  thereof, 
as  the  plaintiff  shall  require.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2347 j  2 
Seton  Dec.  (£hig.  ed.,  1862)  1040. 

D.    In  Actums  at  Law, 

1.  Notice   To   Produce    Paper    at 

Trial 

Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  produce  on  the 
trial  of  this  cause  a  certain  paper  writ- 
ing (or  deed),  bearing  date  on  or  about 

the day  of ,  made  and 

executed  between  I.  J.,  of  the  one  part 
and  K.  L.,  of  the  other  part,  by  which, 
etc.  (here  describe  as  near  as  may  be 
the  contents  of  the  instrument) ;  or  a 
certain  promissory  note  (or  receipt), 
made  (or  signed)  by  J.  K.  (here  de- 
scribe the  paper),  or,  in  default  thereof, 
parol  (or  secondary)  evidence  will  be 
given  of  its  contents.  Burr.  App.  200, 
S?85. 

2.  Order  for  Production  ajid  De* 

posit  of  Books. 
On  reading  and  filing  petition  and 
affidavit  in  this  cause,  and  on  motion 
of  Mr.  F.,  of  counsel  for  the  plaintiff, 
ordered  that  the  defendant  in  this  eause 
produce  and  deposit  with  (William  P. 
Hallett),  esquire,  one  of  the  clerks  of 
this  court,  within  (ten)  days  after  serv- 
ice upon  him,  or  his  attorney,  or  a  copy 
of  this  rule  (here  describe  the  books 
ordered  to  be  produced),  and  that  the 
said  books,  on  being  so  produced  and 
deposited,  remain  with  the  said  clerk, 
for  the  space  of  (ten)  days;  or  that 
the  said  defendant  show  cause  (on  the 
first  day  of  the  next  special  term  of 
this  court),  why  he  should  not  produce 


and  deposit  the  same.    Burr.  App.  463, 
1935. 

Note, — ^If  order  absolute  is  desired 
omit  last  clause. 

3.  Order  for  the  Production    and 

Delivery   of   Papers,    or    To 

Show  Cause, 
On  reading  and  filing  petition  and 
affidavit  in  this  cause,  ana  on  motion 
of  E.  F.,  of  counsel  for  the  plaintiff, 
ordered  that  the  defendant  produce  and 
deliver  to  the  plaintiff,  or  his  attorney, 
a  sworn  copy  of  (here  describe  the 
paper),  or  show  cause  on  (the  first  day 
of  the  next  special  term  of  this  court) 
why  the  same  should  not  be  so  deliv- 
ered.   Burr.  App.  462,  {934. 

4.  Order    for    Leave    To    Inspect 

Boohs, 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  Mr.  H., 
of  counsel  for  the  defendant,  and  after 
hearing  counsel  in  opposition  theretoy 
ordered  that  the  defendant  have  leave 
to  inspect  and  examine  (here  designate 
the  books  and  in  whose  custody),  and 
to  take  copies  of  such  entries  in  said 
books  as  may  relate  to  the  subject-mat- 
ter of  this  suit;  and  that  the  said  (the 
party  having  possession  of  the  books) 
permit  the  same  to  be  inspected  and 
examined  accordingly.  Burr.  App.  463. 
1936. 

E.    Petition  for  Order  Bequiring  Pro- 
duction of  Documents, 

The  petition  of  James  Seligman  re- 
spectfully shows  to   the  court: 

I.  That  he  is  one  of  the  plaintiffs 
in   the  above  entitled  action. 

II.  That  this  action  is  brought  by 
your  petitioner  and  his  «o-plaintiff,  con- 
stituting the  firm  of  J.  &  W.  Seligman 
&  Co.,  on  a  certain  agreement  made  by 
the  defendant  company  with  the  plain- 
tiffs, set  out  in  the  complaint  herein, 
to  which  reference  is  made  as  a  part 
of  this  petition,  and  that  the  com- 
plaint alleges  that  the  defendant 
wrongfully  delivered  to  T.  0.  Bat^s, 
mentioned  in  said  agreement,  the  stock, 
bonds  and  coupons  therein  mentioned, 
without  receiving  from  him,  for  ae- 
count  of  the  plaintiffs,  the  payment  of 
the  sum  therein  mentioned. 

III.  That  the  defendant's  answer 
sets  up  among  other  things  (at  folios 
15-18  thereof)  that  the  bonds  men- 
tioned in  said  agreement  were  on  or 
about  February  21,  1885,  delivered  by 
defendant's  then  presiaent  to  the  said 
Bates,    mentioned    in    said    agreemeat| 
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in  pnxBuance  among  other  things  of  a 
certain  certificate,  bearing  date  Sep- 
tember 23,  1882|  and  made  with  the 
knowledge  of  the  plaintiffs  by  the  per- 
son who  at  the  date  thereof  was  secre- 
tary of  the  defendant. 

IV.  That  neither  your  petitioner, 
nor  so  far  as  he  can  discover  after  in- 
quiry, any  person  connected  with  the 
said  firm  of  J.  &.  W.  Seligman  &  Co., 
had,  at  the  time  of  its  date,  or  at  any 
time  thereafter,  any  knowledge  or  in- 
formation of  the  making,  existence  or 
contents  of  the  said  certificate  dated 
SeptembM*  23,  1882. 

y.  That  the  said  plaintiffs  have, 
through  their  attorney  in  this  action, 
requested  of  defendant's  attorney  to 
be  furnished  with  a  copy  of  the  said 
certificate  dated  September  23,  1882, 
w^ich  request  has  been  refused. 

YI.  That  it  is  necessary  and  mate- 
rial for  your  petitioner,  in  order  to 
prepare  this  action  for  trial,  and  to 
try  this  cause,  to  obtain  the  discovery 
and  production  of  said  certificate 
dated  September  23,  1882,  and  an  in- 
spection and  copy,  or  permission  to 
take  a  copy,  of  the  same;  and  that 
as  your  petitioner  is  informed,  and  be- 
lieves, the  said  certificate  is  in  the 
possession,  or  control  of  defendant 
herein,  or  its  attorneys,  and  that  an- 
nexed hereto,  and  marked  '' Exhibit 
A,''  is  a  copy  of  the  correspondence 
in  respect  thereto  between  the  attor- 
neys of  the  parties. 

vn.  That  your  petitioner  cannot  ob- 
tain production  or  inspection  or  a  copy 
of  the  said  certificate  except  from  the 
defendant  or  his  attorneys. 

Wherefore  your  petitioner  prays  that 
this  court  may  grant  an  order  that  the 
said  defendant  produce  and  discover  the 
said  certificate  dated  September  23, 
1882,  or  give  your  petitioner  an  in- 
spection or  copy  thereof,  or  permission 
to  take  a  copy  thereof,  and  that  your 
petitioner  may  have  such  other  and 
further  relief  as  may  be  proper.  Selig- 
man 17.  Beal  Estate  T.  Co.,  20  Abb. 
N.  O.  (N.  Y.)  210. 

F.     Order  To  Produce  Dooumenis  on 
Petition  Therefor, 

An  order  having  been  heretofore  on 
November  26,  1886,  entered  in  this  ac- 
tion directing  the  defendant  herein  to 
allow  the  plaintiflfs  herein  on  or  be- 
fore November  30,  1886,  to  inspect  a 
certain  paper  or  certificate  dated  Sep- 
tember   23,   1882,   referred   to   in    the 


petition  on  which  said  order  was 
granted,  and  to  take  a  copy  of  said 
paper  or  certificate,  or  in  default  there- 
of to  show  cause  Ji)ef ore  this  court  why 
such  inspection  with  copy  should  not 
be  allowed;  and  the  said  defendant 
having  appeared  and  failed  to  show 
sufficient  cause  why  such  inspection 
with  copy  should  not  be  allowed. 

Now  on  reading  and  filing  copies  of 
said  order  to  show  cause  and  of  the 
petition  on  which  the  same  was 
granted,  and  on  the  pleadings  and  pro- 
ceedings herein,  and  after  hearing 
John  E.  Burrill,  esq.,  of  counsel  for 
the  said  plaintiffs,  in  support  of  said 
motion,  and  George  W.  Wickersham,  o^ 
counsel  for  the  said  defendant  in  op- 
position thereto: 

It  is  on  motion  of  Qeorge  W.  Selig- 
man, attorney  for  said  plaintiffs: 

Ordered  that  the  said  defendant  pro- 
duce at  the  office  of  the  said  plaintiffs' 
said  attorney,  at  No.  15  Broadway,  in 
the  city  of  New  York,  on  November 
28,  1886,  at  12  o'clock  in  the  noon, 
the  aforesaid  paper  or  certificate,  and 
there  allow  plaintiffs  or  their  said  at- 
torney to  inspect  the  same,  and  to* 
take  a  copy  thereof. 

Aifd  it  is  further  ordered,  that  the 
said  defendant  pay  to  the  said  plain- 
tiffs $10  of  the  costs  of  this  motion. 
Seligman  t\  Beal  Estate  T.  Co.,  20 
Abb.  N.  C.  (N.  Y.)  210. 

G.     Order  Bequiring  Books  Deposited 
With  Beferee. 

That  the  plaintiff  have  a  full  dis- 
covery and  inspection  of  all  the  books 
of  account  containing  entries  relating 
to  the  business  and  matters  in  contro- 
versy in  this  action,  with  leave  to 
take  a  copy  of  any  and  all  thereof, 
and  for  such  purpose  that  the  defend- 
ant forthwith  produce  and  deposit  with 
Alfred  Erbe,  esq.,  referee,  at  his  office, 
etc.,  the  following  books,  papers  and 
documents,  to- wit:  ledger,  journal,  day- 
book, cash-book,  receipt  and  delivery 
books  kept  by  plaintiff  and  defendant,- 
or  either  of  them,  in  the  said  business 
and  now  in  the  possession  or  under  the 
control  of  defendant;  there  to  remain 
for  the  period  of  thirty  days.  1  N.  Y. 
Civ.  Proc.  185. 

rv.    Affidavit  for  Ezaminatloii  of  Party 
Before  Trial. 

A.     Affidavit, 

(Allegation  of  corporate  existence.) 
That  the  general  nature  and  object  of 
the  action  is  to  compel  the  defendants 
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Ashland  Power  Company,  Ironwood  and 
Bessemer  Bailwaj  &  Light  Company, 
Gog^ebic  Street  Railway  Company,  and 
Gogebic  &  Iron  Coanties  Bailway  & 
Light  Company  and  A.  £.  Appleyard, 
Mannel  M.  Beid,  William  H.  Burgess, 
and  Howard  W.  Lang,  to  transfer,  or 
cause  to  be  transferred,  to  plaintiff  a 
one-third  of  the  stock  in  the  corpora- 
tions last  mentioned,  and  in  each  of 
them,  and  one-third  of  the  profits  which 
accrued  upon  the  organization  and  con- 
solidation of  said  corporations,  and  the 
construction  and  improvement  of  the 
equipment  of  each  of  them,  and  one- 
third  of  the  profits  which  accrued  upon 
the  sale  or  exchange  of  the  stock  and 
bonds  in  each  of  said  corporations. 
That  discovery  is  necessary,  and  is 
sought  by  the  examination  of  said  de- 
fendants as  to  certain  facts  within 
their  knowledge,  and  not  within  plain- 
tiff's knowledge,  in  order  to  enable 
plaintiff  to  prepare  his  complaint  here- 
in. That  the  defendant  A.  £.  Apple- 
yard  planned  the  organization  of  said 
Ashland  Power  Company,  Gogebic 
Street  Bailway  Company,  Gogebic  & 
Iron  Counties  Bailway  &  Light  Com- 
pany, and  the  Ironwood  ft  Bessemer 
Bailway  &  Light  Company,  and  out- 
lined the  scope  and  functions  of  each 
of  them.  That  plaintiff  took  an  active 
part  in  promoting  the  organization  of 
all  of  said  last  named  companies  under 
an  agreement  with  said  A.  E.  Apple- 
yard,  and  it  was  due  chiefly  to  plain- 
tiff's services  that  the  franchises  were 
ob^ned    for    eaid    companies.       That 

Plaintiff's  said  services  were  so  per- 
ormed  with  the  knowledge,  consent 
and  acquiescence  of  the  then  stock- 
holders in  said  companies.  That,  under 
said  agreement,  plaintiff  was  to  receive 
for  his  services  a  reasonable  amount 
of  stock  and  bonds  of  each  of  said 
corporations,  and  of  the  profits  which 
accrued  from  the  consolidation  thereof 
and  the  sale  of  stock  and  bonds.  That 
stock  and  bonds  to  the  amount  of  sev- 
eral thousand  dollars  have  been  sold 
for  said  corporations  by  the  defendants 
William  H.  Burgess  and  Howard  W. 
Lang,  under  their  firm  name  of  Bur- 
gess, Lang  &  Co.,  since  the  month  of 
February,  1908,  the  amount  of  such 
stock  and  bonds  so  sold  or  the  com- 
missions paid  on  such  sales,  or  the 
proceeds  of  such  sales,  being  unknown 
to  plaintiff.  That  said  A.  E.  Appieyard, 
as  plaintiff  is  informed  and  verily  be- 
lieves,   has    exercised,   and   now   exer- 


cises,  complete  dominion   over  all   the 
corporations  named  through  his  owner- 
ship of  a  majority  of  the  stock  of  said 
companies   held    for    him    and    in     his 
interest  by  third  persons  whose  names 
are  unknown  to  plaintiff,  and  said  Ap- 
pieyard has  so  manipulated  the  records 
and  books  of  account  of  each  of  said 
corporations  as  to  conceal  its  pecuniary 
condition    or    the    correct     amount     of 
moneys  received  and  disbursed  by  it, 
and  said  defendants  William  H.  Bar- 
gees and  Howard  W.  Lang,  as  plaintiff 
believes,  have  been  in  privity  with  said 
Appieyard  in  thus  attempting  to  con- 
ceal the   true   state  of   affairs,  to  the 
prejudice  of  bondholders  and  innocent 
stockholders   in  said   corporations,  and 
to    the    profit    and    benefit    of    said 
A.    £.    Appieyard,    William    H.    Bur- 
gess,   and    Howard    W.    Lang.      That 
the   points  on  which   discovery  is   de- 
sired  are:      (1)    The  amount  of  stock 
and  bonds  issued  and  sold  by  each  of 
the  above  named  corporations,  respect- 
ively,   since    February,    1908,    and   the 
proceeds   received   and  the   disposition 
of  such  proceeds  in  each  instance.     (2) 
The  commissions  paid  on  sales  of  all 
of    said    stock    and    bonds.      (3)     The 
names  of  the  stockholders  and  directors 
in    each    of    said    corporations    at    all 
times   since  February,   1908.     (4)   (The 
actual  cost  of  all  assets  purchased  and 
the    actual    cost   of    all    improvements 
and  repairs  made  by  each  of  said  cor- 
porations since  March  1,  1908.    (5)  The 
specific  nature  of  the  assets  now  owned 
by  each  of  said  corporations,  the  value 
thereof,  and   the  amount  of  indebted- 
ness  of  each   of  them.     (6)    Whether 
the   defendant  Montreal  &  Bad  Biver 
Improvement  Company  is  a  corporation, 
a  joint  stock  company,  or  a  copartner- 
ship, and  if  a   corporation,  under  the 
laws  of  what  state  or  country  organ- 
ized, the  amount  of  its  capital  stock, 
the  names  of  stockholders,  and  its  busi- 
ness, and,  if  a  partnership,  the  names 
of    the    individual   members.     Sullivan 
V,  Ashland  Light,  P.  &  St.  B.  CO.,  152 
Wis.  574,  140  N.  W.  316. 

B.    Order  for  Examination  of  Tartjf^ 

On  the  annexed  affidavit: 

Ordered  that  the  defendant  Y.  Z. 
appear  before  me,  at  my  office,  m  the 

city  of ,  to  be  examined  as  a 

witness  in  the  above  entitled  action, 
on   the   — day  of  ■    in- 


stanty    at 


0  'clock    in    the 


-noon  of  that  day,  and  that  thla 
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order    be    forthwith    served    upon    the 
said  defendant.    2  Abb.  Forms  432. 

C.    Notice  of  Examination  of  Party. 

Take  notice  that  A.  B.  (one  of  the 
plaintiffs)  in  this  action,  will  be  exam- 
ined as  a  witness  on  behalf  of  the 
(defendant  Y.  Z.),  before  Hon.  D.  P.  I., 
a  justice  of  this  court  (or  county  judge 

of  the  county  of ),  at 

on   the  day   of  ,  at 

noon. 


o'clock  in  the 


2  Abb.  Forms  432. 
D.    Summons    (Subpoena)    To    Party 

To  Attend  Examination. 
To   Y.  Z.    (defendant). 
Yon    are    hereby   summoned   and   re* 
quired  personally  to  appear  before  me, 

at ,  on  the day  of 

next,  at o'clock  in 

noon,  to  give  your  testi- 


the  — 

mony  as  a  party,  before  the  trial,  In 
an  action  between  (A.  B.,  plaintiff,  and 
yourself  and  W.  X.,  defendants),  pur- 
suant to  the  provisions  of  the  code  of 
procedure  (and  of  the  statute  ''Of  Tak- 
ing Conditionally  the  Testimony  of 
Witnesses  Within  this  State/'  and  the 
acts  amending  the  same). 

For  a  failure  to  attend  you  will  be 
punished  according  to  law.  2  Abb. 
Forms  433. 

Note. — Usual  witness  fees  must  be 
paid. 

DISMISSAL,    BISOOKTINnANOE 
AND  KOKSUIT. 

L    Entry  of  Nolle  Proaeqni,  406 

A.  At  Trial,  406 

B.  To  a  Particular  Count,  406 

C.  As   Contained  in  Beplication,  406 

D.  To   One  of    Several    Defendants, 

407 

n.    Diaeontiniiance^  407 

A.  Order  for  Leave,  407 

B.  Notice  of  Order,  407 

C.  Order  for  Judgment,  407 

D.  Judgment  Becord,  407 

E.  Judgment  Becord  in  Beplevin,  407 

F.  Consent  to  Discontinuance,  408 

UL    HfODsait,  408 

A.  Order  for  Judgment,  408 

B.  Notice  of  Motion   for  Judgment 

as  in  Case  of  Nonsuit,  408 

C.  Order  for  Judgment  as  in  Case  of 

Nonsuit,  408 

D.  Judgment,  Dismissal  on  Nonsuit, 

Costs  Against  Surety,  408 
£.    Beoord  on  a  Nonsuit,  408 


F.  Becord   on   Nonsuit     Ordered    hy 

Court,  408 

G.  Notice  of  Motion   To  Set  Aside, 

408 
H.    Petition  Stating  Nonsuit,  Action 
Without    Consent    of    Part    of 
Plaintiffs,  409 

IV.  Non  Proa,  400 

A.  Entry  of  Non  Pros,  for  Not  De- 

claring, 409 

B.  For  Not  Declaring  in  Beplevin,  409 

C.  For  Not  Beplying,  409 

V.  Diflmlssal,  409 

A.  Affidavit,  Neglect  To  Try,  409 

B.  Affidavit,  Neglect  To  Serve  Com- 

plaint, 410 

C.  Affidavit,     Unreasonable     Neglect 

To  Serve  Other  Defendants,  410 

D.  Affidavit,   Suing    Without    Leave, 

410 
£.     Order  Dismissing  Absolutely,  410 

F.  Order  Dismissing  Unless  Plaintiff' 

Moves,  410 

G.  Judgment  of  Dismissal  on  Motion 

of  Plaintiff  as  to  One  Defend- 
ant, 410 

H.  Judgment  of  Dismissal  on  Com- 
promise, 411 

L  Special  Motion  hy  One  Defendant 
To  Dismiss  for  Want  of  Juris- 
diction of  Person,  411 

J.  Order  of  Dismissal  hy  Plaintiff 
in  Vacation,  Under  Statute,  411 

VI.  DlsniiBBal  In  Equity,  411 

A.  Notice  of  Motion  for    Want    of 

Prosecution,  411 

B.  Orders,  411 

1.  For  Non-delivery    of    Copy    of 

Bill,  411 

2.  At  Hearing,  411 

3.  On  Case  Agreed,  411 

4.  Beasons    Stated,    Without   Prej- 

udice, 412 
tf.    Framed   To  Prevent    Prejudice, 
412 

6.  Where  Plaintiff  Does  Not   Ap- 

pear, 412 

7.  With  Costs  to  Some  Defendants, 

412 

8.  As  to  Part  of  Bill,  413 

CROSS-REFEBENCES : 
Admirai/tt: 
Decree  on  Special  Motion  Dismissing 
Libel  When   Process  Had  Improv- 
idently  Issued. 
Appeals : 
Notice   of   Motion   To   Dismiss   Ap- 

pe'al; 
Motion  by  Appellant  Dismissing  Ap- 
peal (a^  b) ; 
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Motion  To  Dismiss  Appeal; 

Order  Dismissing  Appeal. 
Bills  of  Particulars: 

Notice  of  Motion » for  Judgment  of 
Dismissal  for  Not  Furnishing  Bill 
of  Particulars; 

Order  To  Serve  Bill  of  Particulars, 
or    That    Defendant    May   Dismiss 
GompTaint. 
Filing  : 

Motion  To  Dismiss,  Failure  To  File 
Pleading. 
JxjDOMF.NT  Records: 

Judgment  Becord  on  Nolle  Prosequi; 

Judgment  Becord  on  Nolle  Prosequi 
to  Some  Counts; 

Judgment  Becord  on  Nolle  Prosequi 
to  Some  Defendants; 

Judgment  Becord  on  Nolle  Prosequi 
After  Issue  of  Law; 

Betraxity  Entry  of; 

Judgment  Becord  on  Discontinuance; 

Judgment  Becard  on  Nonsuit  Or- 
dered by  the  Court; 

Judgment  Becord  on  Non  Pros,  for 
Not  DeclariLg; 

Judgment  Becord  on  Default,  Non 
Pros,  for  Not  Declaring  in  Debt 
Qui   Pam; 

Judgment  Becord  on  Default,  Non 
Pros,   for  Not  Beplying; 

Judgment  Becord  as  in  Case  of  Non- 
suit. 
Judgments  : 

Judgment  on  Nonsuit  at  the  Trial; 

Notice  of  Motion  for  Judgment  Dis- 
missing Action; 

Notice  of  Motion  for  Judgment  on 
Failure  To  Beply; 

Judgment  on  Non  Pros,  for  Not  De- 
claring in  Beplevin; 

Judgment  on  Default  of  Plaintiff  To 
Plead  to  Avowry  in  Beplevin; 

Judgment  on  Non  Pros,  for  Nqt  De- 
claring; 

Judgment  on  Nolle  Prosequi  to  Some 
Defendants; 

Judgment  on  Order  Dismissing  Ac- 
tion; 

Judgment  Dismissing  Complaint  (Non 
Pros.)  for  Failure  To  Furnish  Par- 
ticulars. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  on  Default  of  Plain- 
tiff for  Not  Joining  in  Demurrer; 

Fieri  Facias  on  a  Judgment  of  Non- 
suit; 

Fieri  Facias  on  Non  Pros,  for  Not 
Beplying; 

Fieri  Facias  on  Case  as  of  Nonsuit; 

Fieri  Facias  on  Discontinuance; 


Fieri  Facias  on  Judgment  of  Nolle 
Prosequi ; 

Capias    Ad    Satisfaciendum    on    Non 
^ros.  for  Not  Declaring; 

Capias    Ad    Satisfaciendum    on    Non 
Pros,  for  Not  Beplying; 

Capias  Ad  Satisfaciendum  on  Judg- 
ment as  in  Case  of  Nonsuit; 

Capias  Ad   Satisfaciendum   on   Non- 
suit. 
New  Trial: 

Order  Setting  Aside  Nonsuit  and  for 
New  Trial. 
Nolle  Prosequi: 

Judgment  Becord  on  Nolle  Prosequi 
in  Criminal  Case. 
Beferences  : 

Beport  of  Beferee  in  Case  of  Volun- 
tary Nonsuit. 
Beplevin: 

Betorno  Habendo  on  Non  Pros. 

L    Entry  of  Nolle  Prosequi. 

A.  Nolle  Proaequif  as  Entered  at  the 

Trial 
At  which  day,  that  is  to  say,  on, 
ete.|  at,  etc.  (the  time  and  place  of 
trial),  before,  etc.  (the  circuit  judge) 
come  the  parties  aforesaid,  by  their 
attorneys  (aforesaid).  And  hereupon 
the  said  plaintiff  freely  here  in  eonrt 
confesses  that  he  will  not  further  pros- 
ecute his  suit  in  this  behalf  against 
the  said  defendant  I.  S.,  but  that  the 
said  I.  S.  may  go  quit  thereof,  etc. 
(Therefore  let  the  said  defendant  1.  8. 
be  acquitted  of  the  premises  in  the 
said  declaration  mentioned,  and  go 
thereof  without  day,  etc.)  Burr. 
App.  82,  J155;  Yates'  Forms  790. 

B.  Entry   of   Nolle    Prosequi   To   a 

Particular  Count, 
(After  the  issue,  proceed  thus):  And 
hereupon  the  said  plaintiff  freely  here 
in  court  confesses  that  he  will  not 
further  prosecute  his  suit  against  the 
said  defendant,  in  respect  of  the  prem- 
ises in  the  said  (first)  count  of  the 
said  declaration  mentioned.  Therefore, 
as  to  the  premises  in  that  count  men- 
tioned, let  the  said  defendant  be  ae- 
quitted-and  go  thereof,  without  day, 
etc.  Burr.  App.  81,  {152;  TiU.  Forms 
213. 

C.  Entry  of  Nolle  Prosequi  as  dm^ 

tained  in  Beplieation, 
(After  the  replications  to  pleas  to 
other  counts,  proceed  as  follows):  And 
as  to  the  said  plea  of  the  said  defend- 
ant, by  him  (lastly)  above  pleaded,  as 
to  the  (sixth  and  last)  counts  of  the 
said  declaration,  the  said  plaintiff  saith 
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that  he  will  not  further  prosecute  his 
suit  against  the  said  defendant,  in  re- 
spect of  the  (promises  and  undertak- 
ings) in  the  said  (sixth  and  last) 
counts  of  the  said  declaration,  or  any 
of  them.  Therefore,  as  to  the  said 
(promises  and  undertakings)  in  the 
said  (sixth  and  last)  counts  of  the  said 
declaration,  let  the  said  defendant  be 
acquitted  and  go  thereof  without  day, 
etc.  Burr.  App.  81^  {153;  Arch.  Or. 
PL  559. 

D.    Entry  of  Nolle  Prosequi  to  One 
of   Several  Defendants* 

(After  replication  to  pleas  of  other 
defendants,  add  the  following):  And 
as  to  the  plea  of  the  said  defendant 
I.  S.,  by  him  above  pleaded,  the  said 
plaintiff  saith  that  he  will  not  further 
proseeate  his  suit  against  the  said  de* 
fendant  L  S.  Therefore  let  the  said 
defendant  I.  S.  be  acquitted  of  the 
premises  in  the  said  declaration  men- 
tioned, and  go  thereof  without  day, 
etc.  Burr.  App.  81,  {154;  Arch.  Gzi 
PI.  559. 

XL    Biacontliiiiance. 

A.  Order  for  Leave  To  Discontinue 

Without  Costs. 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  E.  F.,  of 
counsel  for  the  plaintiff,  after  hearing 
counsel  in  opposition,  ordered  that  the 
plaintiff  have  leave  to  discontinue  this 
suit,  without  costs.  Burr.  App.  458, 
1916. 

B.  Notice  by  Plaintif  of  Order  To 

Discontinue, 

Please  to  take  notice  that  a  rule  has 
this  day  been  duly  entered  in  this  cause, 
in  the  office  of  the  clerk  of  this  court, 
at  the  city  of  New  York,  that  this 
action  be  discontinued,  on  payment  of 
the  defendant's  costs  (or  without  costs 
to  either  party,  or  otherwise,  accord- 
ing to  the  rule).    Burr.  App.  198,  |371. 

C.  Order  for  Judgment  of  IHscontin- 

uanee. 

On  reading  and  filing  an  affidavit  of 
(G.  H.,  attorney  for  the  defendant), 
showing  4ue  service  upon  the  plaintiff's 
attorney,  of  a  notice  to  declare  in  this 
cause  before  the  end  of  — —  term 
last,  and  that  no  copy  of  a  declaration 
has  been  served  upon  the  defendant's 
attorney,  ordered,  that  judgment  of 
discontinuance  be,  and  the  same  here- 
by is  entered  against  the  said  plaintiff. 
Burr.  App.  445,  {865. 


D.  Judgment  Beeord    on    Discontin' 

uance. 
(The  record  being  brought  down  to 
the  period  of  discontinuance,  proceed 
as  follows) :  Afterwards,  to- wit,  on  the 
(first  Monday  of  May),  in  the  term 
of  (May),  in  the  year  one  thousand 
(the  term  of  entering  judg- 
ment),' before  the  justices  aforesaid,  at 

the    ■  ,  in  the  city  of  — ^ 

comes  the  said  defendant,  by  his  at- 
torney aforesaid,  and  the  said  plaintiff 
doth  not  further  prosecute  his  said 
suit  against,  the  said  defendant,  but 
voluntarily  permits  the  same  to  be  dis- 
continued. Burr.  App.  145,  {277;  Till. 
Forms  213. 

E.  Judgment    Beeord    on    Discontin" 

uance  in  Beplevin,  Etc, 

The  people  of  the  state  of  New  York 
sent   to   their   sheriff  of   the   county 

of ,  their  writ  close  in  these 

words,  to- wit.  The  people  of  the 
state  of  New  York,  to  the  sheriff, 
etc.  (here  insert  the  writ  of  replevin 
verbatim). 

At  which  day  and  place,  to-wit,  on 
the  (first  Monday  of  January),  in  the 

year  one  thousand (the  return 

day  of  the  writ),  before  the  justices 
aforesaid,  come  the  parties  aforesaid, 
to-wit,  the  said  plaintiff,  by  E.  F.,  his 
attorney  aforesaid,  and  the  said  de- 
fendant, by  G.  H.,  his  attorney;  and  the 
said  sheriff  now  here  makes  return  to 
the  said  writ  as  follows:  (Here  state 
the  return.)  And  thereupon  the  said 
defendant  offers  himself  against  the 
said  plaintiff  in  the  plea  aforesaid. 

And  hereupon  the  said  plaintiff  prays 
that  a  day  may  be  given  to  him,  until 

the  —  day  of  — next,  at 

the  (capitol  in  the  city  of  Albany), 
(the  next  term  after  the  plaintiff's 
default),  before  the  justices  aforesaid, 
to  justify  and  perfect  his  sureties, 
given  by  him  to  the  said  sheriff  of 
county  on  the  issuing  of  the 


said  writ  of  replevin,  or  to  put  in  new 
sureties  thereupon,  because  the  said 
defendant  hath  excepted  to  the  suffi- 
ciency of  the  said  sureties,  etc.,  and 
it  is  granted  to  him,  etc.  The  same 
day  is  given  to  the  parties  aforesaid 
there,  etc. 

At  which  day  and  place,  before  the 
justices  aforesaid,  comes  the  said  de- 
fendant by  his  attorney  aforesaid.  And 
the  said  plaintiff,  although  solemnly 
demanded,  comes  not,  nor  hath  he  jus- 
tified and  perfected  his  sureties  afore- 
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said,  nor  hath  he  put  in  new  or  other 
sureties  in  their  stead,  nor  doth  he  fur- 
ther prosecute  his  said  writ  of  replevin, 
but  therein  makes  default,  and  vol- 
untarily permits  his  suit  to  be  discon- 
tinued. Burr.  App.  146,  |278;  Yates' 
Forms  563. 

F.    Consent  to  Discontinuance. 

I  hereby  consent  that  the  above  en- 
titled cause  be  discontinued,  without 
costs  (or  each  party  paying  his  own 
costs).    Burr.  App.  74,  il46b. 

m.    Nonsiilt. 

Ak  Order  for  Judgment  on  Nonsuit 
On  filing  a  copy  of  the  pleadings  and 
minutes  of  trial  in  this  cause,  and 
on  reading  the  minutes,  whereby  it  ap- 
pears that  the  plaintiff  was  non-suited, 
on  motion  of  G.  H.,  attorney  for  the 
defendant,  ordered,  judgment  for  the 
defendant.    Burr.  App.  451,  SS90. 

B.  Notice  of  Motion  for  Judgment  as 

in  Case  of  Nonsuit, 
Sir:  Please  to  take  notice,  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will 
be  moved,  at  the  next  special  term,  to 
be  held  at  the  capitol  of  the  city  of 
Albany,  on  the  first  Tuesday  of  (April) 
next,  for  judgment  as  in  case  of  non* 
suit  in  this  cause,  by  reason  of  the 
plaintiff's  failing  to  proceed  to  tria!^ 
according  to  the  statute  in  such  cane 
made  and  provided,  and  to  the  rules 
and  practice  of  this  court.  Burr.  App. 
212,  1421. 

C.  Order  for  Judgment  as  in  Case 

of  Nonsuit. 
A  motion  having  been  made  by  Mr. 
L.,  of  counsel  for  the  defendant,  for 
judgment  as  in  case  of  nonsuit  in  this 
cause,  and  after  hearing  counsel  in  op- 
position thereto,  ordered,  judgment  ac- 
cordingly, unless  the  plaintiff  stipulate 
and  pay  (ten  dollars)  costs  (or,  if  the 
rule  be  for  judgment  absolute,  say,  or- 
dered, judgment  accordingly,  with  ten 
dollars   costs).     Burr.   App.   464,    |938. 

D.  Judgment,    Dismissal  on  Nonsuit, 

Costs  Against  Surety. 
B.    T.   Sauls  V.   Carmichael    &    Allen. 

April  27,  1859. 

Came  the  parties,  by  their  attor- 
neys; and  the  plaintiff  makes  known 
to  the  court  that  he  will  take  a  non- 
suit. It  is  therefore  considered  by  the 
court,  that  the  plaintiff  be  nonsuited, 
and  that  the  defendants  be  discharged; 
and  James  M".  Pruitt  having  acknowl- 
edged himself  security  for  costs  in  this 


behalf,  it  is  further  adjudged,  that  de- 
fendants recover  of  said  plaintiff,  Sauls, 
and  vXso  of  said  Pruitt  as  his  security, 
the  costs  in  this  behalf  expended.  Sauls 
r.  Carmichael  &  Allen,  37  Ala.  87. 

E.  Becord  on  a  Nonsuit, 
Afterwards,  that   is  to   say,  on  the 

day  and  at  the  place  last  *above  men- 
tioned, before  (John  W.  Edmonds),  es- 
quire, one  of  the  circuit  judges  of  the 
state  of  New  York,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  above 
named  plaintiff  as  the  above  named 
defendant,  by  their  respective  attorneys 
above  mentioned;  and  the  jurors  of  the 
jury,  summoned  to  try  the  said  issue, 
being  called  also  come;  who,  to  speak 
the  truth  of  the  matters  above  con- 
tained, being  chosen,  tried  and  sworn, 
evidence  was  given  to  them  thereupon 
by  the  above  named  plaintiff,  which 
being  insufficient  to  maintain  the  said 
issue  on  his  part,  and  the  said  plaintiff 
being  thereupon  solemnly  called  to  pro- 
duce further  evidence  to  support  and 
maintain  the  said  action,  the  said 
plaintiff  comes  not,  but  makes  default, 
nor  doth  he  further  prosecute  his  suit 
against  the  said  defendant.  Burr.  App. 
428,  {827. 

F.  Becord    on    Nonsuit    Ordered   by 

Court. 
At  which  day  and  place,  before 
(John  W.  Edmonds),  esquire,  one  of 
the  circuit  judges  of  the  state  of  New 
York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
come  as  well  the  said  plaintiff  as  the 
said  defendant,  by  their  respective  at- 
torneys aforesaid;  and  the  jurors  of  the 
jury,  summoned  to  try  the  said  issue, 
being  called,  also  come,  who  to  speak 
the  truth  of  the  matters  aforesaid,  be- 
ing chosen,  tried  and  sworn,  evidence 
was  thereupon  given  to  them  by  the 
said  plaintiff,  which  being  insufficient 
to  maintain  the  said  issue  on  his  part, 
and  the  said  plaintiff  being  thereupon 
solemnly  called,  to  produce  further  evi- 
dence to  support  and  maintain  his  said 
action,  the  said  plaintiff  comes  not,  but 
makes  default,  nor  doth  he  further 
prosecute  his  suit  against  the  said  de- 
fendant.   Burr.  App.  150,  |287. 

G.  Notice  of  Motion  To    Set    Aside 

Nonsuit,  and  for  New  Trial. 

Sir:  Please  to  take  notice,  that,  upon 

the  case,  with  a  copy  whereof  you  are 

herewith   served,   this  honorable   court 

will  be  moved,  at  the  next  term  of  the 
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said  eonrty  to  be  held  at  the 

in  the  city  of ,  on  the 

(Monday)    of next,    at    the 

opening  of  the  eoart  on  that  day,  or 
as  soon  thereafter  aa  eounsel  ean  be 
heard,  that  the  judgment  of  nonsuit 
entered  in  this  eausei  be  set  aside,  and 
a  new  trial  granted.  Burr.  App.  213, 
1427. 

H.    FeUiUm  SiaHng  NontwU,  AcUom 
Without   Consent   of   Fart   of 
Flaintif8. 
Strafford^  se.   Oourt  of  Common  Pleas, 

January  term,  1851. 

To  the  honorable  justiees  of  said 
court:  We  the  undersigned,  finding  our- 
selves named  aa  plaintiffs  in  the  action 
of  Richard  Caverly  and  others  against 
Peletiah  Jones,  Benjamin  Durgin  and 
Stevens  Durgin,  now  pending  in  said 
court,  respectfully  represent,  that  said 
action  was  commenced,  and  our  names 
used  as  plaintiffs,  without  our  consent, 
knowledge  or  authority;  and  we  object 
to  the  prosecution  of  said  action  in  our 
names,  and  do  hereby  forbid  the  attor* 
neys  of  said  plaintiffs  further  prosecut- 
ing the  same;  that  we  have  no  doubt 
that  the  said  Peletiah  Jones,  at  the 
time  the  alleged  trespasses  were  com- 
mitted, was  the  lawful  owner  of  the 
land  upon  which  said  supposed  tres- 
passes were  committed,  that  we  make 
no  claim,  and  never  nave  made  any 
claim,  to  the  land  described  in  the 
plaintiffs'  writ,  and  are  fully  satisfied 
that  our  ancestor,  Stephen  Pendergast, 
or  his  executors,  sold  and  conveyed  said 
land  to  William  Laskey,  under  whom 
the  said  Jones  claims  title  thereto; 
we  therefore  become  nonsuit  in  said 
action,  and  pray  the  court  so  to  order, 
and  to  protect  us  in  the  premises. 

(Signed) 

Daniel   Meserve, 
John  P.  Meserve^ 
J.   B.   Meserve. 

Oaverly  v.  Jones,  28  N.  H.  578. 

IV.    Non  Pros. 
A.    Entry  of  Non  Fro$.  for  Not  Do- 

claring. 
And  the  said  C.  D.,  at  the  same  day, 
duly  appeared  by  G.  H.,  his  attorney 
(and  put  in  special  bail)  at  the  suit 
of  the  said  A.  B.  (according  to  the 
form  of  the  statute  in  such  case  made 
and  provided).  And  the  said  A.  B. 
hath  not  yet  declared  against  the  said 
C.  D.,  in  the  said  court,  before  the 
aforesaid  justiees  thereof,  as  he  ought 
to  have  done^  according  to  the  rides 


and  praetiee  of  the  said  court;  but 
hath  therein  wholly  made  default.  Burr. 
App.  182,  1260;  Till.  Forms  204. 

B.    Entry  of  Non  Fros.  for  Noi  He- 
claring  in  Eeplevin, 

And  hereupon  the  said  0.  D.  In  hie 
proper  person  offers  himself  on  the  re- 
turn of  the  said  writ,  against  the  said 
A.  B.,  in  the  plea  aforesaid.  And  the 
said  A.  B.,  although  solemnly  called, 
comee  not,  nor  hath  he  declared  against 
the  said  O.  D.  in  this  behalf,  nor  doth 
he  further  prosecute  his  writ  against 
the  said  C.  D.,  but  therein  makes  de- 
fault. Burr.  App.  183,  1261;  Tatea' 
Forme  566;  Archb.  Forma  418. 

a    Entry  of  Non  Ftoi.  for  Not  Jte> 

plying. 

And  hereupon  the  said  defendant 
prays  that  the  said  plaintiff  may  reply 
to  the  plea  of  him,  the  said  defend- 
ant, above  pleaded:  Whereupon,  a  day 
is  ^ven  by  the  eourt  here,  to  the  said 
plaintiff,  before  the  justices  aforesaid, 

until  the day  of in 

this  same,  term  (the  day  on  which  the 
judgment  ia  entered),  at  the  (eapitoi 
in  the  eity  of  Albany);  that  is  to  say, 
for  him,  the  said  plaintiff,  to  reply  to 
the  plea  aforesaid.  The  same  day  ia 
given  to  the  said  defendant,  at  the 
same  place. 

At  which  day,  before  the  joatiees 
aforesaid,  at  the  (capitol)  aforesaid, 
eomea  the  said  defendant,  by  hia  at- 
torney aforesaid.  And  the  said  plaintiff, 
although  solemnly  called,  eomes  not; 
nor  hath  he  replied  to  the  aforesaid 
plea  of  the  said  defendant^  nor  doth 
he  further  prosecute  his  said  suit 
against  the  said  defendant,  but  therein 
makes  default.  Bnrr.  App.  142,  |270} 
Yates'  Forms  800. 

V.    DmianL 

A.    AficUmt  To  Move  for  Dimiitimt^ 

for  Neglect  To  Try.     . 
IL  N.,  the  attorney  for  the  defend- 
ant ia  thia  action,  being  duly  s^om. 


T 


That  the  place  of  trial  herein  is 

the  county  of ;  and  that  issue 

was  joined  aa  to  all  the  defendants  on 

the  '  day  of  last. 

n.    That  a  circuit  court  was  held  at 
-,  in  and  for  said  county  (or 


a  trial  term  of  this  court  was  held), 

on  the  day  of last  past; 

and  that  the  said  plaintiff  did  not  no- 
tice the  action  for  trial  (or  that  said 
plaintiff  having  noticed  the  action  for 
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trialt  did  not  proceed  and  try  the 
same)  then,  aceording  to  the  praetiee 
of  this  court. 

nL  That  this  aetion  has  not  been 
aotieed  for  trial  by  the  defendant. 

IV.  That  issues  of  a  later  date  were 
tried  at  the  said  eirenit,  in  the  res- 
Qlar  order  of  the  ealendar.  &  Abb. 
Forms  501. 

B.  Affidavit  To  Move  fcr  Dismisaal, 
far  Neglect  To  Serve  Complaint. 

L  That  this  aetion  was  commeneed 
by  personal  service  of  the  summons  on 

the  defendant,  Y.  Z.,  upon  the — 

^y  oi ^  18 ,  as  he  is  in* 

formed  and  believes,  a  copy  of  whieh 
is  hereto  annexed*. 

IL  That  a  notice  of  appearance  and 
demand  of  a  copy  of  the  complaint 
herein  was  served  on  the  plaintiff's 
attorney,    on    the    — — —     day     of 

last,  by  this  deponent  (or  as 

appears  from  the  affidavit  of  O.  P^ 
annexed  hereto) ;  but  no  copy-complaint 
has  been  served  to  the  knowledge  or 
belief  of  deponent.    2  Abb.  Forms  502. 

0.  Affidavit  To  Move  for  Pismiesal, 
for  Unreaeonable  Neglect  To 
Serve  Other  Defendants, 

(As  in  preceding  form  to  the  *,  con* 
tinuing) : 

n.  That  the  defendant  W.  X.,  is  a 
necessary  party  to  a  complete  determi- 
nation of  the  matters  in  controversy, 
and  to  the  protection  of  the  rights  of 
this  defendant,  as  appears  by  the  com- 
plaint (and  the  answer  of  this  defend- 
ant). 

HL  That  although  the  said  W.  X. 
might  have  been  served  with  the  sum- 
mons in  this  action  by  reasonable  dil- 
igence, the  plaintiff  has  wholly  omitted 
to  serve  him;  and,  as  deponent  is  in- 
formed and  believes,  has  made  no  ef- 
forts to  do  so,  and  said  defendant 
W.  X.  has  not  appeared  in  the  action, 

although days    (or,   months) 

have  elapsed  since  the  service  of  this 
defendant,  and  (here  state  briefly  the 
stage  to  which  the  cause  has  arrived). 
2  Abb.  Forms  502. 

D.  Affidavit  To  Move  for  Dismieaal, 
for  Suing  Without  Leave. 

(After  commencing  as  in  V,  A,  state 
facts  showing  that  leave  was  necessary, 
e.  g.,  as  follows): 

L  That  the  defendant  is  a  receiver 
duly  appointed  by  this  court  (or  by  the 

court    of ),    by   an    order   of 

which  a  copy  is  hereto  annexed. 


n.  That  this  action  is  brought 
against  him  as  such  receiver  to  re- 
cover an  alleged  debt  due  from  said, 
etc.,  as  appears  by  the  complaint  in 
this  action  on  file. 

m.  That  this  action  was,  as  this 
deponent  is  informed  and  believes,  com- 
menced without  leave,  contrary  to  the 
rules  and  practice  of  this  court.  2 
Abb.  Forms  508. 

E.  Order   Diemisamg    AetUm    Abeo' 

lately. 

On  reading  and  filing  the  annexed 
affidavits  (and  proof  of  due  service 
of  the  notice  of  this  motion),  and  on 
motion  of  M.  X.,  of  counsel  for  de- 
fendant, and  after  hearing  O.  P.,  of 
counsel  for  plaintiff  (or  no  one  ap- 
pearing), in  opposition: 

Ordered,  that  the  plaintiff's  com* 
plaint  in  this  action  be  dismissed  (as 
against  the  defendant  Y.  Z.)y  with 
costs,  in  favor  of  the  said  defendant, 
but  without  prejudice  to  a  new  action 
by,  etc.;  and  that  a  judgment  be  en- 
tered accordingly;  and  that  the  plaintiff 
pay  to   said   defendant       '  dol- 

lars, costs  of  this  motion.  B  Abb. 
Forms  503. 

F.  Order  Dismissing    Aotiom    UnUu 

Plaintif  Moves, 

(Add  to  the  above):  unless  the 
plaintiffs  shall,  within  twenty  days 
after  the  service  of  this  order  on  them 
or  their  attorney,  serve  the  summons 
on  said  W.  X.  (or  give  notice  of  a 
motion  that  leave  to  bring  the  action 
be  granted  nunc  pro  tunc.  And  if  no- 
tice of  such  action  is  given,  then  all 
proceedings  of  both  parties  are  hereby 
stayed  until  the  hearing  and  decision 
thereof).     2  Abb.  Forms  504. 

O.  Judgment  of  Dismissal  cm  Motion 
of  Plaintif  as  to  One  Defend- 
ant. 

And  now,  on  this  6th  day  of  April, 
1886,  this  cause  being  called,  comes 
the  plaintiff  George  Bolch,  and  moves 
the  court  to  dismiss  this  cause  as  to 
the  defendant  P.  J.  Norton,  as  per 
stipulation  on  file  herein,  and  the  court 
being  fully  advised  in  the  premises,  sus- 
tains said  motion.  It  is  therefore  con- 
sidered, ordered  and  adjudged  by  the 
court  that  this  aetion  be  and  the  same 
hereby  is  dismissed  as  to  the  defend- 
ant P.  J.  Norton.  It  is  further  or- 
dered and  adjudged  (costs  pursuant  to 
a  stipulation).  Norton  v,  Lawreaefl^ 
39  Kan.  458,  18  Pac.  526. 
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H.    Judgment  of  Dismigsal  on  Com^ 
promise. 
"Wednesday,  September  2d,  A.  D.  1885. 

The  United  States  p.  Frank  Mouil- 

lerat,  et  al. 

And  now  comes  the  plaintiff,  hy 
William  H.  De  Witt,  esq.,  United  States 
attorney,  whereupon  the  plaintiffs  dis- 
missed their  suit  herein,  the  same  liav- 
ing  been  compromised,  and  eight  hun- 
dred dollars  paid  by  the  defendants. 

It  is  therefore  considered  by  the 
eonrt  that  the  defendants  go  hence 
without  day,  and  recover  against  the 
plaintiffs    their   costs   incurred    herein, 

taxed  at  $ ."  In  re  Mouillerat's 

Est.,  14  Mont.  245,  36  Pac.  185. 

Note, — ^Held  not  a  judgment  for  $800, 
but  of  dismissal  only. 

L    Special  Motion  hy  One  Defendant 
To  Dismiss  for  Want  of  Juris- 
diction  of  Person, 
Essex,  ss.:    C.   C.  P.,  December  term, 

1857.    Wright  V.  Hayward,  et  al. 

And  now  Spaulding  Boynton,  named 
defendant  in  this  action,  comes  into 
eonrt  specially  to  move  the  honorable 
court  here,  that  the  action  as  to  him 
be  dismissed,  because  he  says  he  is 
not,  and  never  has  been,  an  inhabitant 
of  the  commonwealth  of  Massachusetts, 
and  that  no  personal  service,  within  the 
jurisdiction  of  said  commonwealth, 
has  been  made  upon  him,  and  there 
has  been  no  actual  and  effectual  attach- 
ment of  his  property,  and  for  no  other 
purpose. 
By  Otis  P.  Lord,  his  attorney  for  that 

purpose  only. 

Wright  r.  Boynton  &  Hayward,  37 
N.  H.  9. 

Note. — Held  that  such  special  appear- 
ance did  not  confer  personal  jurisdie- 
tion  of  non-resident. 

J.    Order  of  Dismissal  by  Plaintiff  in 
Vacation,  Under  Statute. 
Stephen  Hardwick  v.  James  St.  John. 

No.  8.    Action  on  note,  now  pending 

in  the  Hendricks  circuit  court. 

The  above  named  plaintiff  hereby 
dismisses  the  above  entitled  suit,  now 
pending  in  said  court,  at  his  own  eosts, 
and  directs  the  clerk  of  that  court  to 
enter  this  order  of  dismissal  upon  the 
order  book  of  the  said  court,  accord- 
ing to  the  statute  in  such  case  made 
and  provided. 

January   29,  1859. 
(Signed.)  Stephen  Hardwick,  plaintiff. 
State  of  Indiana,  Hendricks  county,  ss. 

I,  John  Irons,  clerk  of  the  eireoit 


court  of  said  county,  certify  that  the 
above  dismissal  was  filed  in  my  office 
on  January  29,  1859. 

John  Irons. 
St.  John  r.  Hardwick,  17  Ind.  180. 

VX.    Dismissal  In  Eotuity. 

A.  Notice  of  Motion   That  Bill  Be 

Dismissed  for  Want  of  Prosecur 
tion. 
Take  notice,  etc.,  etc.,  that  the  bill 
filed  in  this  eanse  may  stand  dismissed 
out  of  court,  with  costs  to  be  taxed, 
etc.,  for  want  of  prosecution.  Dated, 
etc.  3  Dan.  Ca.  PI.  ft  Pr.  (Perkins' 
ed.)  2152. 

B.  Orders, 

1.  Order   IHsmissing   for   Nof^De- 

livery  of  Copy  of  Bill, 

On  reading  and  filing  due  proof  of 

the    service    npon    the    complainant's 

solicitor,  more  than  twenty  days  since, 

of  notice  of  the  order  of  this  court, 

made  on  the day  of  — — 

last,  requiring  the  complainant  to  de- 
liver to  the  defendant's  solicitor  a 
copy  of  the  bill  of  complaint  in  this 
cause  within  twenty  days  after  service 
of  such  notice,  or  that  in  default  there- 
of said  bill  be  dismissed  with  costs, 
and  that  no  copy  of  such  bill  has  been 
served  upon  the  defendant's  solicitor; 
on  motion,  etc.,  ordered  that  the  bill 
in  this  cause  be  dismissed  with  costs, 
to  be  paid  by  the  complainant,  for 
want  of  prosecution.  2  Barb.  Ch.  Pr. 
401. 

2.  Order  for  Dismissal  of  Bill  at 
the  Hearing, 

This  cause  coming  on,  etc.,  this  court 
doth  order  that  the  plaintiff's  bill  do 
stand  dismissed  out  of  this  court  (if 
there  are  other  defendants  who  do  not 
appear,  or  if  dismissed  against  one  of 
several  defendants,  as  against  the  de- 
fendant B.),  with  costs  to  be  paid  by 
the  plaintiff  A.  to  the  said  defendant 
B.;  and  to  be  taxed  by  the,  etc.  (in 
case  the  parties  differ).  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   2348. 

3.  Order    for   Dismissal    on    Case 

Agreed. 
''This  cause  having  been  submitted 
upon  a  case  agreed  by  the  parties,  and 
upon  the  arguments  of  counsel  there- 
on, as  well  on  the  part  of  the  defend- 
ants, as  of  the  plaintiffs,  and  due 
deliberation  thereupon  had,  and  it 
appearing  that  the  plaintiffs  are 
not  entitled  to  the  personal  es- 
tate, either  of  the  late  Sir  William 
Pulteney,  or  of  the  late  Countess  of 
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Bath,  in  the  pleading^  mentioned,  in 
exoneration  of  the  land  from  the  mart- 
gage  debt  in  question;  it  is  thereupon 
ordered,  etc.,.  that  the  plaintiffs'  Dill 
be  dismissed,  and  that  no  eosta  be 
charged  by  either  party  as  against  the 
other."  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2350. 

4.  Order  for  Dismissal;  BeoionB 
Stated;  Costs;  Without  Prej' 
udiise  to  Bight  To  Bring  An- 
other  Suit. 
''It  is  declared,  that  nothing  appears 
to  impeach  the  consideration,  or  validity 
of  the  judgment  in  the  pleadings  men- 
tioned, in  favor  of  the  defendant  H., 
nor  his  right  and  title  to  the  proceeds 
of  the  personal  estate  of  the  G.  Mannf. 
Co.,  sold  under  his  execution,  and  paid 
to  him,  nor  his  right  and  title  to  col- 
lect the  residue  of  the  judgment  by  the 
means  provided  by  law;  and  that  the 
O.  Manuf.  Cov  &8  ^oii  &s  other  debt- 
ors, were  authorized  to  give  preferences 
among  creditors  for  a  debt  justly  due. 
It  is  therefore  ordered,  etc.,  that  the 
bill  as  to  the  defendant  H.  be  dismissed, 
with  costs.  And  it  is  further  declared, 
that  the  plaintiffs  were  not  entitled,  at 
the  time  of  filing  their  bill,  to  qnes- 
tion,  in  this  court,  the  dispositions  of 
their  personal  property,  inasmuch  as, 
at  the  time  of  filing  their  bill,  they 
had  not  acquired  a  lien  at  law  upon  the 
real  estate,  as  judgment  creditors,  nor 
have  they,  as  yet,  acquired,  as  execu- 
tion creditors,  a  legsd  preference  to 
the  personal  property,  by  means  of  an 
execution  duly  issued  and  levied  or  re* 
turned,  nor  shown  that  they  cannot  ob- 
tain satisfaction  of  their  debt  by  hav* 
ing  tried  in  vain  the  ordinary  process 
of  Bucli  execution  at  law.  And  it  is 
further  declared,  that  though  the  de- 
fendants, who  are  trustees  of  the  said 
company,  and  purchased  in  the  per- 
sonal property  of  the  said  company, 
under  the  execution  of  the  defendant 
H.,  may  be  liable  to  have  that  property 
redeemed  and  resold,  for  the  benefit 
of  the  creditors  seeking  the  same,  after 
deducting  the  price  they  ghve,  and  the 
just  expenses  incurred  thereon;  yet 
none  but  an  execution  creditor  at  law 
is  entitled  to  ask  for  such  assistance 
from  this  court,  in  respect  to  the  per- 
sonal estate.  It  is  thereupon  further 
ordered,  etc.,  that  the  bill  as  to  all  the 
other  defendants  who  have  answered  be 
dismissed  without  costs,  and  without 
prejudice  to  the  right  of  the  plaintiffs 
to  bring  a  new   suit   for  the  purpose 


aforesaid  in  the  proper  character  of 
judgment  executive  creditors.''  8  Dan. 
Ch.  PI.  ft  Pr.  (Perkins'  ed.)  2350. 

5.    Order    for    Dismissal    of    BiU 

Framed  To  Prevent  Prejudiea, 
Supreme  Court  of  United  States. 

This  cause  came  on  4o  be  heard  on 
the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for 
the  district  of ,  and  was  ar- 
gued by  counsel;  on  consideration 
whereof  this  court  is  of  opinion  that 
the  decree  of  the  circuit  court  ought 
to  have  shown  that  the  bill  was  dis- 
missed, because  the  deed  therein  men- 
tioned being  void  at  law  for  matter 
apparent  on  its  face,  the  plaintiff  had 
not  shown  any  circumstances  which  dis- 
closed a  case  proper  for  the  interference 
of  a  court  of  equity  to  relieve  against 
such  void  deed.  And  this  court  is  fur- 
ther of  opinion,  that  so  much  of  the  said 
decree  as  dismisses  the  bill  with  costs, 
is  erroneous  and  ought  to  be  reversed. 
This  court  doth  therefore  reverse  and 
annul  the  said  decree,  and  ditect  that 
the  case  be  remanded  to  the  said  cir- 
cuit court  with  directions  to  modify 
the  same  according  to  the  principles  of 
this  decree.  8  Dan.  Ch.  PI.  ft  Pr. 
(Perkins'  ed.)  2351;  PlersoU  v.  ElUott, 
e  Pet.  95,  101,  8  L.  ed.  332. 

0.    Order    for    Dismissal    of    BiU 

Where    PUUntif    Does    Not 

Appear. 
This  cause  coming  on  this  day  to  be 
heard  before  this  court,  etc.  (if  set 
down  by  defendant,  at  the  request  of 
the  defendant),  in  the  presence  of 
counsel  learned  for  the  defendant,  no 
one  attending  for  the  plaintiff,  al- 
though the  plaintiff  has  been  served 
(or  although  the  plaintiff  has  been 
duly  served)  with  a  subpoena  to  hear 
judgment  in  this  cause  (at  the  request 
of  the  defendant),  as  by  affidavit  (now 
produced)  appears,  and  upon  hearing 
what  was  alleged  by  the  counsel  for 
the  defendant,  and  upon  reading  tho 
said  affidavit,  etc.;  this  court  doth  order 
that  the  plaintiff's  bill  do  stand  dis- 
missed out  of  this  court  with  costs, 
etc.  8  Dan.  Ch.  PI.  ft  Pr.  (Perkins^ 
ed.)  2849. 

7.    Dismissal  of  Bill  With  CasiB  as 

to     Some    Defendants,    and 

Without  Costs  iu  to  Others. 
This  court  doth  order  that  the 
plaintiff's  bill  stand  dismissed  out  of 
this  court,  without  costs,  as  against 
the  defendants  A.  B.,  etc.,  and  with 
costs  as  against  the  defendants  D.,  £., 
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etc.,  such  costs  to  be  taxed,  etc.,  and 
paid  by  the  plaintiffs   (names)   to  the 
said   defendants    !>,,   E.,   etc.      3   Dan. 
Ch.  PL  &  Pr.   (Perkins'  ed.)   2349. 
8.    Order  for  Dismissal  as  to  Fart 
of  BUI 
This  couit  doth  order  that  so  much 
of    the   plaintiff's   bill    as    seeks,    etc., 
do  stand  dismissed  out  of  this  court, 
with  costs,  etc.;  and  as  to  the  rest  of 
the  relief  sought  by  the  plaintiff's  bill, 
etc.;   it   is  ordered,   etc.     3   Dan.   Ch« 
PI.  &  Pt.  (Perkins'  ed.)  2348. 


DI80BDEBLT  00NDX7CT. 

I.    Indlctmeiit  for  Disorderly  Ck>iidiict» 

DmnkennesB,  413 
IL     OompUint  for  Using  Vulgar  Lan- 

gnage  In  Hearing    of    Children, 

413 
HL     OomxOalnt  for  Disturbing  Peace 

by  Kolse  and  Profanity,  413 

IV.  Infonnatlon    for    Loud    and    In- 

decent Language,  413 

V.  Ck)mx»lalnt,  Peeking  In  Window  of 

Dwelling,  413 

VI.  Complain^  Language    Likely    To 

Cause  Breach  of  Peace,  414 

VIL     Complaint  for  Dlschiufglng  Flre- 

arms  In  Corporate  Limits,  414 

VUL     Indictment  for  Being  a  Street 

Walker,  414 

L    Indictment  for  Disorderly  Conduct^ 
Drunkenness. 

The  indictment  charges  that  "one 
George  Waggoner  was  then  and  there 
found  in  fL  public  street,  highway  and 
sidewalk,  situate  in  Greene  county  and 
state  of  Indiana,  unlawfully  in  a  state 
of  intoxication."  State  v.  Waggoner, 
52  Ind.  481. 

Note, — Sustained  under  statute  pro- 
viding that  ''any  person  of  sound  mind 
found  in  any  public  place  in  a  state 
of  intoxication,  shall  be  deemed  guilty 
of  a  misdemeanor." 

H.  Complaint  for  Using  Vulgar  Lan- 
guage In  Hearing  of  Children. 
The  complaint  charges  that  "defend- 
ant (petitioner),  on  the  nineteenth  day 
of  October,  1880,  at  Watsonville,  in 
the  county  of  Santa  Cruz,  state  of 
California,  committed  a  misdemeanor, 
as  follows,  to- wit:  The  said  T.  K. 
Foley^  at  the  time  and  place  afore- 
said, did  use  vulgar  and  indecent 
language  within  the  hearing  of  chil- 
dren, in  a  loud  and  boisterous  manner, 
wilfully  and  unlawfully,  all  of  which 
is  eontraxy  to  the  form  of  the  stat- 


ute,"  etc.     Ex  parte  Foley,   62    OaL 
508. 

m     Complaint    for    Disturbing    the 
Peace  by  Kolse  and  Profanity. 

''On  the  23d  day  of  September,  1885, 
in  the  county  of  Washington  and  state 
of  Kansas,  one  Louisa  Burns,  aid  then 
and  there  unlawfully  and  wilfully  dis- 
turb the  peace  and  quiet  of  one  Silas 
Blodgett  and  of  the  family  of  said  Silas 
Blodgett,  by  making  loud  and  boister- 
ous noises  and  by  uttering  profane  and 
vulgar  oaths,  and  by  rude  and  indecent 
behavior,  contrary  to  the  statutes  in 
such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Kansas."  State  v.  Burns, 
35  Kan.  387,  11  Pac.  161. 

Note, — Statute  reads  "wilfully  dis- 
turbing the  peace  and  quiet  of  any 
person,  etc" 

rv.     Information,  Loud  and   Indecent 
Language. 

"Comes  J.  H.  Duncan,  assistant 
prosecuting  attorney,  within  and  for 
the  county  of  Greene,  state  of  Missonri, 
under  his  oath  of  office  informs  the 
court  that  one  William  Brumley,  on 
or  about  the  thirty-first  day  of  March, 
1891,  at  the  said  county  of  Greene, 
state  of  Missouri,  did  then  and  there 
unlawfully  and  wilfully  disturb  the 
peace  of  the  family  of  Celina  Schoner, 
and  did  then  and  there  use  loud,  offen- 
sive and  indecent  conversation,  and  by 
quarreling  and  threatening,  and  draw- 
ing a  stick  to  strike  and  fight.  And 
against  the  peace  and.  dignity  of  the 
state."  State  v.  Brumley,  53  Mo.  App. 
126. 

Note. — Sufficient  under  statute. 

V.  Complaint^  Peeking  in  Window  of 
Dwelling  House. 
"On  the  8th  day  of  September,  1895, 
at  the  city  of  Grand  Rapids  aforesaid, 
and  within  the  corporate  limits  of  said 
city,  one  George  Williams  was  then 
and  there  guilty  of  indecent,  insulting, 
and  immoral  conduct  and  behavior,  by 
peeking  in  the  windows  of  a  hiouse  on 
the  corner  of  Wenham  avenue  and  La- 
grave  street,  said  house  being  then 
and  there  occupied  by  persons  living 
therein,  and  not  being  the  residence  of 
said  Williams,  and  was  then  and  there 
found  in  a  state  of  intoxication,  to  the 
evil  example  of  all  others  in  like  case 
offending,  contrary  to  the  provisions  of 
section  1  of  an  ordinance  of  said  city, 
entitled  'An  ordinance  relative  to  dis- 
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orderly  persons.'  '*  City  of  Grand 
Eapids  t?.  Williams^  112  Mich.  247,  70 
N.  W.  547. 

Note, — Held  sufficient  under  an  or- 
dinance which  reads:  "All  persons  who 
.  .  .  shall  be  engaged  in  any  illegal 
or  improper  diversion,  or  shall  use  any 
indecent,  insulting,  or  immoral  lan- 
guage, or  shall  be  guilty  of  any  in- 
decent, insulting,  or  immoral  conduct 
or  behavior,  in  any  public  street  or 
elsewhere  in  said  city,  .  .  .  shall  be 
deemed  to  be  disorderly  persons,  and, 
upon  conviction  thereof,  shall  be  pun- 
ished,'' etc. 

VI.  Complaint,  Language  Likely  To 
Cause  Breach  of  the  Peace. 
''James  Redshaw  did  act  in  a  dis- 
orderly manner  upon  one  of  tne  high- 
ways of  the  borough  of  Homestead  by 
calling  scab,  and  damned  scab,  to  af- 
fiant and  two  other  non-union  work- 
men, who  were  then  passing  along  said 
highway,  with  intent  to  provoke  said 
non-union  workmen,  and  to  cause  a 
breach  of  the  public  peace,  and  tend- 
ing to  a  breach  of  the  public  peace." 
Com.  t?.  Redshaw,  12  Pa.  Co.  Ct.  91. 

Vn.    Complaint  for  Discharging  Fire 
arms  in  Corporate  Limits. 

''On  or  about  the  2oth  day  of  April, 
1883,  J,  A.  Smith,  within  the  corporate 
limits  of  the  city  of  Cottonwood  Falls, 
Chase  county,  Kansas,  the  same  being 
a  city  of  the  third  class,  then  and 
there  being,  did  then  and  there  shoot 
and  discharge  a  pistol,  commonly  called 
a  revolver,  the  said  shooting  not  be- 
ing done  in  any  public  display  or  in 
commemoration  of  any  extraordinary 
event,  and  that  the  said  J.  A.  Smith 
was  not  then  and  there  an  officer  of 
said  city  or  state,  or  United  States; 
contrary  to,  and  in  violation  of  sec- 
tion one,  ordinance  No.  8,  of  said  city." 
Cottonwood  Falls  v.  Smith,  36  Kan.  401, 
13  Pac.  576. 

Note. — Sufficient  under  ordinance  pur 
enant  to  statute. 

Vin.  Indictment  for  Being  a  Street 
Walker. 
"The  grand  jury  .  .  .  further 
charges  that  .  .  .  Nora  Stokes  was  a 
common  night-walker,  and  did  walk  and 
ramble  in  the  streets  and  common  high- 
ways in  the  city  of  Montgomery,  in 
said  county  and  state,  at  unreasonable 
hours  of  night,  without  having  any 
lawful  business,  and  without  any  neces- 
sity therefor,  for  the  unlawful  purpose 
of   picking    up    men    for    lewd    inter- 


course; against  good  morals  and  good 
manners,  to  the  common  nuisance  of 
all  good  people  of  the  county,  against 
the  peace,"  etc.  Stokes  i?.  State,  92 
Ala.  73,  9  So.  400. 

DISOBDEBLY  HOUSE. 

I.    Indictment  for  Keeping  Disorderly 
House,  414 

n.    Indictment  for  Keeping  Honse  for 
Fighting  Cocks,  415 

IIL     Indictment  for  Keeping   Bawdy 
House,  415 

rv.     Information   for  Keeping  Disor- 
derly House,  415 

V.     Indictment  for  Leasing  Property 
for  Disorderly  House,  416 
For   other   forms,    see    7    Standard 

Pace.  709. 

L    Indictment  for  Keeping  Disorderly 
House  (a). 

That  the  defendant  "unlawfully  did 
keep  and  maintain  a  certain  common^ 
ill-governed,  and  disorderly  house,  and 
in  the  said  house,  for  its  own  lucre  and 
gain,  certain  persons,  as  well  men  as 
women,  of  evil  name  and  fame  and  of 
dishonest  conversation,  then,  and  on 
the  said  other  days  and  times,  there 
unlawfully  and  willingly  did  cause  and 
procure  to  frequent  and  come  together; 
and  the  said  men  and  women  in  the 
said  house  of  it,  the  said  Linden  Park 
Blood  Horse  Association,  at  unlawful 
times,  as  well  in  the  night  as  in  the 
day,  then  and  on  the  said  other  days 
and  times,  there  to  be  and  remain 
drinking,  tippling,  fighting,  whoring, 
and  misbehaving  themselves,  unlawfully 
and  wilfully  did  permit,  and  yet  does 
permit,"  etc.  Linden  Park  Blood 
Horse  Assn.  v.  State,  16  Crim.  L.  Mag. 
39. 

Indictment  for  Keeping  Disorderly  House 

(&). 

*'The   grand  jury    of    said    county 

charge  that  before  the  finding  of  this 
indictment,  A.  Cahn,  whose  Christian 
name  is  to  the  grand  jury  unknown, 
did  keep  a  disorderly,  public  and  ill- 
governed  honse,  and  did  then  and  there 
unlawfully  cause  and  procure  certain 
persons,  as  well  women  as  men,  of  evil 
name  and  fame,  to  frequent  and  come 
together,  in  his  said  house  at  many 
unlawful  times,  as  well  in  the  night 
as  in  the  day,  and  did  permit  them 
there  to  be  and  remain,  drinking,  tip- 
pling, carousing,  swearing,  indecently 
dancing,   and   misbehaving  themselves, 
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to  the  great  damage  and  common  nnis- 
ance  and  evil  example  of  all  the  cit- 
izens, not  only  the  neighborhood,  but 
all  the  citizens  of  the  county,  and 
against  the  peace  and  dignity  of  the 
State  of  Alabama/'  Cahn  v.  State, 
110  Ala.  56,  20  So.  380. 
Indictment  for  Keeping  Disorderly  House 

(c). 
"Georgia,  Sumter  County. 

'  *  The  grand  jurors,  sworn,  chosen  ana 
selected  for  the  county  of  Sumter,  to- 
wit:    ...    In   the  name   and   behalf 
of  the  citizens  of  Georgia,  charge  and 
accuse  Malta  Scarborough  and  Harriet 
Scarborough,  of  the  county  and  state 
aforesaid,  with  the  offense  of  keeping  a 
lewd    house;    for   that   the   said   Malta 
Scarborough  and  Harriet  Scarborough,  on 
March  20th,  1872,  in  the  county  afore- 
said,  did   then    and   there,   unlawfully, 
by  themselves  and  by  others,  maintain 
and  keep  a  lewd  house,  or  a  place  for 
the  practice  of  fornication  or  adultery, 
or   fornication   and   adultery,    contrary 
to  the  laws  of  said  State,  the  good  or- 
der, peace  and  dignity  thereof."  Scar- 
borough V.  State,  46  Ga.  26. 

n.     Indictments  for  Keeping  Disorder- 
ly House  for  Fighting  Cocks^  Etc. 
That  G.  H.,  late  of,  etc.,  and  I.  K., 
late    of,   etc.,    on,   etc.,   and   on    divers 
other  days  and  times  between  that  day 
and    the    day    of    the    taking    of    this 
inquisition,  with  force  and  arms,  at  the 
parish   aforesaid,  in  the  county  afore- 
said,  did  keep  and  maintain,  and  yet 
do  keep  and  maintain  a  certain   com- 
mon ill-governed  and  disorderly  house, 
and  in  the  sard  house  for  his  own  lucre 
and  profit,  certain  evil  and  ill-disposed 
persons  of  ill  name  and  fame,  and  of 
dishonest  conversation,  to  frequent  and 
come  together,  then,  and  the  said  other 
days   and  times,  there  unlawfully  and 
wilfully    did    cause    and    procure,    and 
the    said    persons    in    the     said     house 
then,    and    the    said    other    days    and 
times   there    to   be   and   remain,   fight- 
ing of  cocks,  boxing,  playing  at  cudgels, 
and  misbehaving  themselves,  unlawful- 
ly and  wilfully  did  permit,  and  yet  doth 
permit,  to  the  great  damage  and  com- 
mon nuisance  oi  all  the  subjects  of  our 
said  lord  the  king,  inhabiting  near  the 
said    house,   and   against   the   peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     3  Chit.  Cr.  L.  673. 

m.     Indictment  for    Keeping   Bawdy 
House. 
Th^tt  C.  D.^  late  of,  etc.,  on,  etc.,  and 


on    divers    other    days   and   times   be- 
tween that  day  and  the  day  of  taking 
this  inquisition,  with  force   and  arms, 
at,    etc.,   aforesaid,    a  certain   common 
bawdy   house,   situate,   etc.,  unlawfully 
and  wickedly  did  keep  and  maintain; 
and  in  the  said  house,  for  filthy  lucre 
and  gain,  divers  ill-disposed  persons,  as 
well  men    as   women,   and  whores,   on 
the  days  and  times  aforesaid,  as  well 
in  the  night  as  in  the  day,  there  un* 
lawfully  and  wickedly  did  receive  and 
entertain,  and  in  which  said  house,  the 
said  evil  disposed  persons  and  whores, 
by  the  consent  and  procurement  of  the 
said  C.  D.  on  the  davs  and  times  afore-, 
said,  there   did  commit  whoredom  and 
fornication,   whereby    divers    unlawful 
assemblies,    riots,    routs,     affrays,     dis- 
turbances, and  violations  of  the  peace 
of  our  said  lord  the  king,  and  dread- 
ful filthy  and  lewd  offenses  in  the  same 
house,   on    the    days    and   times    afore- 
said,  as   well  In  the   night   as  in  the 
day,  were  there  committed  and  perpe- 
trated, to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects 
of  our  said  lord  the  king,  in  manifest  de- 
struction, ruination,  and  subversion  of 
youth,  and  other  people,  their  manners, 
conversation,  estate,  and  obedience,  and 
against  the  peace,  etc.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further   present,   that    the    said   C.   D., 
on,    etc.,   aforesaid,   and    on   the   other 
days  and   times   aforesaid,   with   force 
and  arms,  at,  etc.;  aforesaid,  a  certain 
common,    ill-governed,     and     disorderly 
house,  unlawfully  and  wilfully  did  keep 
and   maintain,   and   in   the   said  house, 
for  filthy  lucre  and  gain,  certain  evil* 
disposed     persons,     as     well     men     as 
women,  of  evil  name,  fame,  and  con- 
versation,  to  frequent    and    come    to- 
gether on  the  days  and  times  aforesaid, 
there    unlawfully    and     wickedly     did 
cause  and  procure,  and  the  said  persons 
in  the  said  house  at  unlawful  times,  as 
well  in  the  night  as  in  the  day,  on  the 
days  and  times  aforesaid,  there  to  be 
and  remain  drinking,  tippling,  cursing, 
swearing,  quarreling  and  otherwise  mis- 
behaving  themselves,    unlawfully    and 
wickedly    did    permit    and    suffer,    etc. 
2  Chit.  Cr.  L.  39. 

IV.     Information   for  Keeping  Disor- 
derly House. 

''The  State  of  Florida.  In  the  name 
and  by  the  authority  of  the  State  of 
Florida:  In  the  circuit  court  of  the 
first  judicial  circuit  of  the  state  of 
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Florida  for  Eecambia  eounty,  at  the 
fall  term  thereof,  in  the  year  of  our 
Lord  one  thousand  eight  hundred 
and  seventj-seven.  Escambia  county, 
to- wit: 

Be  it  remembered  that  William  H. 
Milton,  state  attorney  for  the  first  ju- 
dicial circuit  of  the  state  of  Florida, 
prosecuting  for  said  state,  being  pres- 
ent in  said  court  on  the  27th  day  of 
September,  1877,  gave  the  court  to  be 
informed  and  understand  that  one  Me- 
lissa King,  late  of  the  county  of  Es- 
cambia  aforesaid,   in   the   circuit   and 
state   aforesaid,   on   the  first    day    of 
September,  in  the  year  of  our  Lord  one 
thousand   eight   hundred  and   seventy- 
six,  then  and  there  being  in  the  county 
of  Escambia,  then   and  there  at  said 
time   and    on    divers    other   days    and 
times  between  that  day  and  the  filing 
of  this  information,  then  and  there  be- 
ing,  then  and  there  unlawfully  did  keep 
a    house    of    ill-fame   resorted    to    for 
prostitution  and  lewdness,  and  the  said 
Melissa  King  certain  persons  as  well 
men  as  women  of  evil  name  and  fame 
and  of  dishonest  conversation,  then  and 
on  the  said  other  days  and  times  there 
unlawfully    and    willingly    did     cause 
and  procure  to  frequent  and  come  to- 
gether, and  the  said  men  and  women 
in    the    said    house    of    her,    the    said 
Melissa   King,    at    unlawful   times,    as 
well  in  the  night  as  in  the  day,  then 
and  on  the  said  other  days  and  times 
there  to  be  and  remain  drinking,  tip- 
pling   and    whoring    and     misbehaving 
themselves,  unlawfully  did  permit  and 
yet  do  permit,  against  the  form  of  the 
statute   in   such   cases  made   and  pro- 
vided, to  the  evil  example  of  all  others 
in  the  like  case  offending  and  against 
the  peace  and  dignity  of  the  State  of 
Florida,  wherefore  the  said  William  H. 
Milton,  the  State  Attorney   as  afore- 
said,   prosecuting    for    said    State     aa 
aforesaid,  prays  the  advice  of  the  said 
court   in   the  premises,   and  that    the 
said    Melissa    King    may    be    arrested 
and  held  for  trial  under  the  foregoing 
information,    and    that    a    capias    may 
issue  forthwith  for  her  arrest. 

W.  H.  Milton, 
State  Attorney  for  the  First  Judicial 
Circuit    of    the    State     of    Florida 
prosecuting  for  said  state." 
King  V.  State,  17  Fla.  183,  188. 

V.     &idictineQt  for  Iieaalng  Property 
for  Disorderly  House. 

The   jurors,   etc.,   do   on   their  oath. 


present  that  Martin  Smith,  late,  etc., 
on  the  second  day  of  September,  1845, 
with  force  and  arms,  at,  etc.,  unlaw- 
fully, wilfully,  and  knowingly,  did  let 
a  certain  house,  there  situate,  of  him 
the  said  Martin  Smith,  to  one  Dorcas 
Smith,   with  an   intent   that  the  said 
Dorcas  Smith  should   afterwards,  and 
during  the   continuance  of  such  leas* 
thereof,   then  keep   and  maintain  the 
said  house  as  a  common  bawdy  house; 
and  that   afterwards,   and   during   the 
continuance  of  such  lease  thereof,  to- 
wit:   on   the  day   and  year  aforesaid, 
and  on   divers   other  days   and   times, 
between  that  day  and  the  day  of  tak- 
ing of  this  inquisition,  at  the  city  of 
Baltimore   aforesaid,    the   said    Dorcas 
Smith  did  actually  keep  and  maintain 
the  said   house,   as   a   common   bawdy 
house;  to  the  great  scandal  of  all  the 
liege  inhabitants  of  the  said  state,  to 
the  evil  example  of  all  others  in  the 
like    case    offending,    and   against    the 
peace,  government,  and  dignity  of  the 
State.    And  the  jurors  aforesaid,  upon 
their   oath   aforesaid,   do  further   pre- 
sent, that  the  said  Martin  Smith  after- 
wards,  to-wit:    on  the   second   day   of 
September,  in  the  year  of   our  Lord, 
1845,  with  force  and  arms,  at  the  City 
of  Baltimore  aforesaid,  unlawfully  and 
knowingly,  did  let  out  a  certain  other 
house,-  there   situate,   which    said   last 
mentioned  house,  he  the   said  Martin 
Smith,  then  and  there  had  the  control 
of,  and  the  power  of  letting   out,  to 
one   Dorcas   Smith,    with    intent    that 
the    said   Dorcas   Smith    should    after- 
wards, and  during  the  continuance  of 
such    lease    thereof,    there  |keep     and 
maintain  the  said  last  mentioned  house, 
as  a  common  bawdy  house;   and  that 
afterwards,  and  durinff  the  continuance 
of  such  lease   thereof,   to-wit,   on   the 
day  and  year  aforesaid,  and  on  divers 
other   days   and   times,    between    that 
day  and   the  day   of   taking   this   in- 
qi]|isition,    at    the    City    of    Baltimore 
aforesaid,  the  said  Dorcas  Smith  actual- 
ly did  keep  and  maintain  the  said  last 
mentioned  house  as  a  common  bawdy 
house,   to   the    great    scandal    of    all 
others,  in  the  like  case  offending,  and 
against  the  peace,  government  and  dig- 
nity of  the  State.     Smith  v.  State,  6 
GiU  (Md.)  425. 

DISTRESS.— See  BxPLEvm;  Trespass- 
INO  Animals. 

DISTRIBUTION.— See  DBCEDKNTe'  Es- 
tates;  Inhsbitanob. 
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DISTRINGAS.— See  Corporations. 

MSTUBBING  THE  PEACE.— See  Af- 
vray;  Breach  of  thb  Peace;  Dis- 
OitDBRLY  Conduct;  Disturbing  Pub- 
lic  Assemblies;    Public    Drunken- 

NESS. 
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IV.  Indictment  for  Distnrblng  Be- 
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V.  Indictment  for  Disturbing  Meeting 

of  Salvation  Anny,  41S 
For   other   fonns,    see    7    Standard 
Proc.   715,  716. 

L  Indictment  for  Disturbing  OongrO' 
gatlon. 
That  C.  B.,  the  elder,  late  of,  etc., 
and  C.  B.,  late  of,  etc.,  on,  etc.,  with 
force  and  arms,  at,  etc.,  did  daring  the 
time  of  divine  worship,  unlawfully,  wil- 
fuUjy  maliciously,  and  contemptuously 
disquiet  and  disturb  a  certain  congre- 
gation of  protestant  dissenters  from 
the  church  of  England,  being  then  and 
there  lawfully  assembled  for  the  pur- 
pose of  religious  worship,  in  a  certain 
chapel,  situated,  standing,  and  being, 
in  the  parish  aforesaid,  in  the  county 
aforesaid,  the  said  chapel  being  then 
and  there  duly  certified  and  registered 
pursuant  to  the  statute  in  such  ease 
made  and  provided,  in  contempt  of  pub- 
lic worship,  to  the  evil  example,  etc., 
against  the  form  of  the  statute,  etc., 
and  against  the  peace,  etc.  2  Chit.  Cr. 
L.  27. 

IL  Indictment  for  Disturbing  Meeting 
by  Biotons  Condnct. 

That  C.  D.,  late  of,  etc.,  E.  F.,  late 
of,  etc.,  G.  H.,  late  of,  etc.,  and  divers 
other  evil-disposed  persons,  to  the  num- 
ber of  forty  and  more,  to  the  jurors 
aforesaid  as  yet  unknown,  being  rioters, 
routers,  and  disturbers  of  the  peace  of 
our  lord  the  now  king,  and  not  rcfgard- 
ing  the  laws  and  statutes  of  this  king- 
dom, on,  etc.,  with  force  and  arms,  at, 
etc.,  unlawfully,  riotously,  routously, 
and  tumultously  did  assemble  and  meet 
together  to  disturb  the  peace  of  our 
said  lord  the  king,  and  being  so  as- 
sembled together,  did  then  and  there 
unlawfully,  riotously,  routously,  and 
tumultouriy  disturb  several  of  the  liege 
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subjects  of  our  said  lord  the  king, 
peaceably  assembled  and  met  together 
for  the  purpose  of  hearing  divine-  ser* 
vice  in  a  certain  dissenting  meeting- 
house there  situate,  by  riotously  and 
routously  shouting,  hallooing,  and  mak- 
ing a  great  noise,  whereby  the  said 
divine  service  was  greatly  interrupted; 
and  that  the  said  C.  D.,  one  I.  L.,  who 
was  then  and  there  attending  the  said 
divine  service  in  the  said  meeting- 
house, and  in  the  peace  of  God  and 
our  said  lord  the  king,  then  and  there 
being,  unlawfully  and  riotously  did 
beat,  Wound,  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of,  to  the 
great  disturbance  of,  and  terror  of 
divers  of  his  majesty's  subjects,  to  the 
great  damage  of  the  said  I.  L.  and 
against  the  peace,  etc.  2  Chit.  Cr.  Ij. 
28. 

m.  Indictment  for  Dlstnrbing  Be- 
Uglons  Worship  (a). 
The  grand  jury  of  Faulkner  county, 
in  the  name  and  by  the  authority  of 
the  state,  etc.,  accuse  Lucius  Hinson 
of  the  crime  of  disturbing  a  religious 
congregation  committed  as  follows,  viz: 
The  said  Lucius  Hinson,  on  the  13  th 
day  of  August,  A.  D.  1876,  in  the 
county  and  state  aforesaid,  said  day 
being  the  Sabbath  day,  unlawfully  and 
contemptuously  did  disturb  the  congre- 
gation then  and  there  assembled  for 
religious  worship  in  Cypress  Valley 
Church,  by  acting  and  talking  in  a 
manner  that  was  calculated  to  disturb, 
insult  and  interrupt  said  congregation. 
Such  acting  and  talking  being  in  the 
I  presence  and  hearing  of  said  congre- 
gation, then  and  there  assembled  for 
religious  worship,  against  the  peace, 
etc.  State  v,  Hinson,  31  Ark.  038. 
Indictment     for    Distwrhing     BeligiouM 

Worship  (6). 
State  of  N.  Carolina,  Franklin  Coun- 
ty.    Superior  Court  of  Law,  Spring 
Term,  1833. 

The  jurors  for  the  state  upon  their 
oaths  present,  that  Henry  N.  Jasper, 
late  of  the  county  of  Franklin  afore* 
said,  on  the  third  day  of  March  (the 
said  third  day  being  the  Sabbath  day), 
in  the  year  one  thousand  eight  hun- 
dred and  thirty-three,  and  during  other 
days  and  times,  both  before  and  after 
the  day  aforesaid,  being  a  person  re- 
gardless of  the  duties  and  solemnities 
of  the  public  worship  of  Ood,  and  of 
the  due  observation  of  the  Lord's  day 
at  a  certain  Baptist  meeting  house, 
commonly  called  ^^ Haywood's  meeting 
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honse''  in  the  county  aforesaid,  did 
wilfully  interrupt  and  disturb  a  cer- 
tain assembly  of  people  there  met  for 
the  public  worship  of  God,  within  the 
place  of  their  assembly,  to-wit,  within 
the  meeting  house  aforesaid,  in  the 
county  aforesaid,  on  the  third  day  of 
March  aforesaid,  the  same  being  on 
the  Sabbath  day  in  the  year  last  fore- 
said, and  on  the  said  other  days  and 
times,  by  then  and  there  talking  and 
laughing  in  a  loud  voice,  and  by  then 
and  there  making  divers  ridiculous  and 
indieent  actions  and  grimaces,  and 
otherwise  misbehaving  himself,  during 
the  performance  of  divine  service  in 
said  meeting  house  to  the  great  dis* 
turbance  and  insult  of  the  orderly  peo- 
ple there,  and  on  the  said  other  days 
and  times,  then  and  there  assembled, 
and  against  the  peace  and  dignity  of 
the  stote. 

B.  M.  Saunders,  Atty.  Gen. 
State  V.  Jasper,  15  N.  C.  323. 

IV.  Indictment    for    Disturbing    Be- 
ligions  Meeting  in  Private  House. 

The  jurors  for  the  state  upon  their 
oath  present,  that  on  the  twelfth  day 
of  August,  1839,  in  the  county  of 
Bowan  aforesaid,  a  number  of  the 
eitizens  of  said  county  were  peace- 
fully assembled  at  the  house  of  «foseph 
Weant,  in  said  county,  for  religious 
worship,  and  for  the  purpose  of  offer- 
ing prayers  to  Almighty  God;  and  the 
said  persons  being  then  and  there  so 
assembled  together  for  the  purpose 
aforesaid,  and  actually  engaged  in  di- 
vine worship,  Peter  B.  Swink  and 
Johnson  E.  Swink,  well  knowing  the 
purpose  of  the  said  meeting,  with  force 
and  arms,  did  then  and  there  enter 
into  said  house,  and  by  loud  and 
abusive  language,  then  and  there,  with 
profane  oaths  and  violent  actions,  did 
disturb  wantonly  and  intentionally  the 
worship  of  the  Almighty,  and  did  dis- 
turb and  molest  the  citizens  then  and 
there  assembled  for  divine  worship, 
to  the  great  contempt  of  religion,  to 
the  common  nuisance  of  the  citizens 
of  the  state  then  and  there  being,  and 
against  the  peace  and  dignity  of  the 
state.     State  v.  Swink,  20  N.  C.  358. 

V.  Indictment^  Distnrbing  Meeting  of 

Salvation  Anny. 
''Comes  now  Milo  A,  Boot,  county 
and  prosecuting  attorney  for  Thurston 
county,  Washington,  and  the  court  be- 
ing in  session  and  the  grand  jury  not 
being  in  session,  and  gives  the  court 


to  understand  and  be  informed  that 
Otto  Stuth  is  guilty  of  the  offense  of 
disturbing  a  religious  society,  and  the 
members  thereof  when  met  together  for 
public  worship,  committed  as  follows, 
to- wit: 

*'He,  the  said  Otto  Smith,  at  Olym- 
pia,  in  Thurston  county,  Washington, 
on  or  about  the  13th  day  of  February, 
1894,  in  and  near  a  room  then  oc- 
cupied by  a  large  number  of  persons 
belonging  to  a  religious  society,  known 
as  the  'Salvation  Army,'  did  use  loud 
and  profane  language,  and  did  smoke 
a  cigarette,  and  did  refuse  to  leave 
said  room  when  requested  so  to  do  by 
the  officer  of  said  society  in  charge, 
and  did  by  said  language  and  conduct, 
disturb  said  'Salvation  Army'  and  the 
members  thereof,  they  then  and  there 
being  met  for  public  worship."  State 
V.  Stuth,  11  Wash.  423,  39  Pac.  665. 

Note, — ^Held  sufficient,  the  statute  not 
containing  the  word  "wilful." 
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I.    In  Equity  Conrta 

A.     Bill  To  Dissolve  Marriage. 

Your  orator  J.  A.  D.,  of  the  town 
of  Saratoga  Springs,  in  the  county  of 
Saratoga,  and  state  of  New  York.  That 
on     or     about    the day     of 


,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  twenty- 
five,  your  orator  intermarried  with  C 
B.  (now  C.  D.),  at  the  town  of  Hague, 
in  the  county  of  Warren,  and  state 
aforesaid;  and  that  your  orator  con- 
tinued to  live  with  the  said  C.  as  his 
wife  until  about  the day  of 


;   and  that   from   the   time  of 

the  said  marriage  they  have  been,  and 
at  the  time  and  times  of  the  com- 
mission of  the  several  acts  of  adultery 
hereinafter  set  forth,  were,  and  now 
are,  inhabitants  of  this  state. 

And  your  orator  further  showeth 
unto  your  honor  that  during  the  time 
be  lived  and  cohabitated  with  the  said 
G.  as  his  wife,  she  had  ^ve  children, 
to- wit:  A.,  aged  about  seventeen;  M., 
aged  about  fifteen;  H.,  now  deceased; 
D.,  aged  about  ten;  and  M.  E.,  aged 
about  four.  But  your  orator  charges 
that  he  is  not  the  father  of  the  said 
M.  E.,  she  being  illegitimate. 

And  your  orator  further  showeth 
unto  your  honor  that  he  is  informed 
and  believes,  and  charges  the  truth  to 
be,  that  the  said  C,  disregarding  the 
solemnity  of  the  marriage  vow,  hath 
since  the  marriage  of  your  orator  with 
her  as  aforesaid,  committed  adultery 
at  divers  times  and  places,  and  espe- 
cially that  the  said  C,  on  some  day  or 
days  during  the  year  1835,  but  on  what 
particular  day  or  days  your  orator  is 

ignorant,  at  the  town   of ,  in 

the  county  of ,  and  state  afore- 
said,   did    commit    adultery    and    have 


carnal  connection  with  one  D.  M.  and 
one  J.  L.;  and  that  the  said  C,  at 
various  other  times  during  the  said 
year  1835,  committed  adultery,  and  had 
carnal  connection  with  the  said  D.  M. 
and  the  said  J.  L.,  at  the  town  and 
county  last  aforesaid,  or  at  some  place 
or  places  within  the  said  county. 

And  your  orator  further  showeth  unto 
your  honor  that  he  is  informed  and 
bfelieves,  and  therefore  charges  the 
truth  to  be,  that  the  said  C,  so  dis- 
regarding the  solemnity  of  the  mar- 
riage vow  as  aforesaid,  hath  since  your 
orator's  said  intermarriage  with  her, 
committed  adultery,  at  divers  times  and 
in  various  places,  and  Especially  that 

the   said   C,   on   the day   ot 

,  in  the  year ,  at  the 


village  of 


-,   did   commit   adul- 


tery and  have  carnal  connection  with 
one  M.  W.;  and  that  the  said  C.  did 
at  various  other  times  during  the  year 
1837  commit  adultery  and  have  carnal 
connection  with  the  said  M.  W.  at  the 
place  last  aforesaid,  or  at  some  other 
place  or  places  within  the  said  county 

of . 

And  your  orator  further  shows  that 
he  was  wholly  and  entirely  ignorant 
of  the  commission  of  the  aforesaid  acts 
of  adultery  by  the  said  C,  or  any  or 

cither  of  them,  until  about  the 

day  of  ■ last.     That  five  years 

have  not  elapsed  since  he  discovered 
the  fact  that  such  adultery  had  been 
committed  by  her;  that  he  has  not  vol- 
untarily cohabited  with  her  since  the 
discovery  thereof;  and  that  such  adul- 
tery was  committed  by  her  without  his 
consent,  connivance,  privity  or  procure- 
ment. 

And  your  orator  further  showeth  that 
he  is  informed  and  believes  and  there- 
fore charges  the  truth  to  be,  that  the 
said  O.  is  now,  and  for  some  time  past 
has  been,  living  with  one  L.  N.,  in 
open      and      notorious     adultery,       at 

,  and  that  tve  years  have  not 

elapsed  since  the  commencement  of 
such  adulterous  intercourse  was  dis- 
covered by  your  orator.  And  your  ora- 
tor charges  that  such  adulterous  inter- 
course between  the  said  G.  and  the  said 
L.  N.  was  begun  and  is  continued  with 
out  his  consent,  connivance,  privity  or 
procurement. 

In  consideration  whereof,  and  to  the 
end  that  the  said  G.  may  full,  true  and 
perfect  answer  make  to  all  and  singular 
the  premises,  and  that  as  fully  and 
particularly  as  if  the  same  were  here 
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again  repeated  and  she  interrogated 
thereto;  and  that  the  marriage  be- 
tween your  orator  and  the  said  C.  may 
be  dissolved,  and  a  divorce  decreed, 
according  to  the  statute  in  such  case 
made  and  provided,  and  that  the  said 
M.  E.  may  be  declared  to  be  illegiti- 
mate. And  that  your  orator  may  have 
such  further  relief,  or  such  other  relief, 
in  the  premises  as  shall  be  equitable 
May  it  please  (prayer  for  process  oi 
subpoena).    2  Barb.  Ch.  Pr.  680. 

B.  Order  of  Beferenee  an -Bill    To 

Dissolve  Marriage, 

On  reading  and  filing  due  proof  that 
the  bill  of  complaint  in  this  cause  has 
been  taken  as  confessed  by  (or  the 
facts  charged  in  the  bill  of  complaint 
in  this  cause  having  been  admitted  by 
the  answer  of)  the  defendant,  and  on 
reading  and  filing  the  affidavit  of  regu- 
larity required  by  the  rule  of  this 
court,  on  motion  of  R.  S.,  solicitor  for 
complainant,  ordered  that  it  be  referred 
to   one    of   the    masters   of   this   court 

residing  in  the  county  of ,  to 

take  proof  of  all  the  material  facts 
charged  in  the  said  bill,  and  to  report 
such  proof  to  the  court,  with  his  opin- 
ion thereon.  ^  2  Barb.  CHi,  Pr.  682. 

C.  Hosier  *s  Beport  on  Bill  To  Dis- 

solve Marriage. 

To  the  chancellor  of  the  state  of  New 

York: 

In  pursuance  of  an  order  of  this 
court   made   in    the   above    cause,   and 

dated  the day  of ,  by 

which  it  was  referred  to  one  of  the 
masters   of   this  court   residing  in   the 

county   of to  take   proof   of 

all  the  material  facts  charged  in  the 
bill  of  complaint  in  this  cause,  and  to 
report  such  proof  to  this  court  with  his 
opinion  thereon;  I,  the  subscriber,  one 
of  the  masters  of   this  court   residing 

in  the  county  of ,  to  whom  the 

execution  of  said  order  was  confided, 
do  hereby  certify  and  report: 

That  I  have  taken  proofs  in  this 
cause  on  the  part  of  the  complainant, 
and  that  such  proofs  are  hereto  sub- 
joined and  made  a.  part  of  this  my 
report. 

And  I  do  further  certify  and  report 
as  required  by  the  said  order,  that  in 
my  opinion  all  the  material  facts 
charged  in  the  complainant's  bill  in 
this  cause  are  true,  and  have  been  suf 
ficiently  proved  before  me;  and  that 
the  said  defendant  has  committed  the 


several  acts  of  adultery  charged  in  the 
said  bill  of  complaint. 

And  I  do  further  certify  and  report 
that  I  am  of  opinion  that  all  the  chil- 
dren of  the  defendant  named  in  the 
bill  are  legitimate  except  M.  E.,  and 
that  she  the  said'M.  E.  is  not  the  child 
of  the  complainant,  but  is  illegitimate. 

All  which  is  respectfully  submitted. 
J.  A.,  master  in  chancery. 

2  Barb.  Ch.  Pr.  682. 

Depositions  Annexed  To  Beport. 

Depositions  taken  this day  <tf 

,   in  the   year  of  our  Lord 

one    thousand     eight     hundred    and 

,  in  the  above  cause,  on  the 

part  and  behalf  of  the  complainant, 
before-  J.  A.,  a  master  in  chancery 
Mr.  B.  C.  appears  as  counsel  for  the 
complainant;  no  one  appearing  for  the 
defendant. 

M.  F.,  a  witness  produced,  was  duly 
sworn  by  said  master,  and  on  being 
orally  examined  by  the  counsel  for  the 
complainant,  deposeth  as  follows:    I  am 

years  of  age,  and  upwards.    1 

reside  in  the  town  of ,  in  the 


county  of 


I  am  acquainted 


with  both  the  parties  in  this  suit,  etc^ 
etc. 

M.  P. 
Subscribed  and  sworn  to  this  -^— — 
day  of  ,  18—,  before  me. 

J.  A.,  master  in  chancery. 
2  Barb.  Ch.  Pr.  683. 

IX    Petiiion   for   Alimony    and   Bs^ 
penses. 
To  the  chancellor  of  the  state  of  New 

York: 

The  petition  of  the  above  defendant 
respectfully  showeth,  that  the  said 
complainant  A.  B.  has  lately  filed  hia 
bill  in  this  court  against  your  peti- 
tioner  to  obtain  a  decree  dissolving  the 
marriage  solemnized  between  him  and 
your  petitioner,  because  of  the  alleged 
physical  incapacity  (or  adultery)  of 
your  petitioner.  That  your  petitioner 
being  served  with  a  subpoena  for  that 
purpose  has  caused  her  appearance  to 
be  entered  in  the  said  cause.  And  that 
she  has  put  in  her  answer  to  the  bill 
of  complaint,  on  oath,  denying  the  said 
physical  incapacity  (or  adultery)  with 
which  she  is  charged  in  the  said  bill; 
as  by  reference  to  the  said  master  will 
more  fully  appear. 

And  your  petitioner  further  showeth 
that  she  is  wholly  destitute  of  the 
means  of  supporting  herself  during  the 
pendency   of  this  suit,  or  of  carrying 
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on  her  defense  and  defraying  the  costs 
and  expenses  attending  the  same.  That 
yonr  petitioner  has  been  informed  and 
verily  believes  the  said  complainant 
has-  real  estate  and  personal  property 
to  a  large  amount^  and  amply  sufficient 
to  enable  him  to  advance  thereout  to 
your  petitioner  such  sums  as  may  be 
necessary  for  the  above  mentioned  pur- 
poses. That  your  petitioner  is  informed 
and  believes  that  the  said  complainant 
is  the  owner  of  property  to  the  amount 

of  more  than  $ — ,  and  that  his 

annual  income  is  about  $ . 

Your  petitioner  therefore  prays  that 
the  said  complainant  may,  by  an  order 
of  this  court,  be  required  to  pay  to 
yotft  petitioner  a  reasonable  sum  for 
her  support  and  maintenance  during 
the  pendency  of  this  suit,  and  such 
sum  OT  sums  of  money  as  may  be  nec' 
essary  to  enable  your  petitioner  to 
carry  on  her  defense  in  this  suit  and 
to  defray  the  necessary  costs  and  ex- 
penses thereof. 

And  for  such  other  or  further  relief 
in  the  premises  as  to  your  honor  may 
seem  meet. 

And  your  petitioner,  etc.  2  Barb. 
Ch.  Pr.  689. 

£.  Decree  of  Divorce  From  Bed  and 
Board,  With  Alimony,  Other 
Directions,  Custody  of  Child, 

''It  appearing  from  the  pleadings 
and  proofs  that  the  defendant  has  been 
guilty  of  cruel  and  inhuman  treatment 
of  the  plaintiff,  by  repeated  acts  of 
personal  violence,  so  as  to  render  it 
unsafe  and  improper,  under  existing 
circumstances,  for  her  to  cohabit  witn 
him,  or  to  be  under  his  dominion  and 
control,  it  is  thereupon  ordered,  etc., 
that  plaintiff  and  defendant  be  separ- 
ated from  bed  and  board  forever,  pro- 
vided, however,  that  the  parties  may, 
at  any  time  hereafter,  by  their  joint 
and  mutual,  free  and  voluntary  act, 
apply  to  the  court  for  leave  to  be  dis- 
charged from  this  decretal  order.  And 
it  is  hereby  declared  to  be  the  duty 
of  each  of  them  to  live  chastely  during 
their  separation,  and  that  it  will  be 
criminal,  and  an  act  void  in  law,  for 
either  of  them,  during  the  life  of  the 
other,  to  contract  matrimony  with  any 
other  person.  And  it  is  further  or 
dered,  etc.,  that  the  plaintiff,  according 
to  the  prayer  of  her  bill,  shall  be  en- 
titled to,  and  be  charged  with,  the  cus- 
tody, care  and  education  of  the  infant 
son    of    the   parties   in   the    pleadings 


mentioned,  provided  always  that  this 
order  for  the  custody,  care  and  educa- 
tion of  the  said  infant  may,  at  any 
time  hereafter,  be  modified,  varied  or 
annulled,  upon  sufficient  cause  shown. 
And  it  is  further  ordered,  etc.,  that 
the  defendant  pay  to  the  plaintiff  $200 
a  year,  to  be  computed  from  the  date 
of  this  decree,  in  half-yearly  payments, 
to  be  applied  towards  the  support  and 
maintenance  of  the  plaintiff  and  her 
son,  and  that  this  allowance  is  to  con- 
tinue until  further  order,  and  be  sub- 
ject to  variation,  as  future  circum- 
stances may  require.  And  it  is  further 
ordered  that  the  defendant  pay  to  the 
plaintiff  the  costs  of  this  suit,  to  be 
taxed,  and  that  she  have  execution 
thereupon,  according  to  the  course  and 
practice  of  the  court."  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2292;  Barrere 
V.  Barrere,  4  Johns.  Ch.  (N.  Y.)  187. 

F.    Decree  for  Divorce, 

This  cause  having  this  day  been 
brought  on  to  be  heard  upon  the  bill 
of  complaint  filed  therein,  taken  as 
confessed  by  the  defendant,  and  upon 
the  report  of  J.  A.,  one  of  the  masters 
of  this  court,  from  which  it  appears 
that  all  the  material  facts  charged  in 
the  said  bill  are  true,  and  that  the 
defendant  has  been  guilty  of  the  sev- 
eral acts  of  adultery  therein  charged; 
on  motion  of  O.  L.  B.,  af  counsel  for 
said  complainant,  it  is  adjudged  and 
decreed,  and  this  court,  by  virtue  of 
the  power  and  authority  therein  vested, 
and  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  doth  adjudge 
and  decree  that  the  marriage  between 
the  said  complainant  J.  A.  D.  and  the 
said  defendant  C.  D.  be  dissolved,  and 
the  same  is  hereby  dissolved  accord- 
ingly. And  the  said  parties  are,  and 
each  of  them  is,  freed  from  the  obli- 
gations thereof.  And  it  is  further  ad- 
judged and  decreed  that  it  shall  be 
lawful  for  the  said  complainant  J.  A. 
D.  to  marry  again  in  the  same  manner 
as  though  the  said  defendant  C.  B.  was 
actually  dead;  but  it  shall  not  be  law 
ful  for  the  said  defendant  C.  D.  to 
marry  again,  until  the  said  complain- 
ant J.  A.  D.  is  actually  dead.  2  Barb. 
Ch.  Pr.  684. 

n.    Under  Codes. 

A.    Complaints  for  Divorce, 
1.    Complaint  for  Divorce  on  Ground 
of  Adultery, 

I.      That    on    the day     of 

,    la— ,    at (in    this 
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state),  the  plaintiff  was  marcied  to  the 
defendant. 

II.  That  the  plaintiff  and  the  de- 
fendant were,  at  the  time  of  the  com- 
mission of  the  several  acts  of  adultery 
hereinafter  mentioned,  inhabitants  oi 
this  state. 

(Or,  if  the  marriage  is  alleged  to 
have  taken  place  within  this  state, 
that  the  plaintiff,  at  the  time,  etc.,  as 
above,  was,  and  now  is,  an  actual  in* 
habitant  of  this  state.) 

(Or,  if  the  adultery  is  charged  to 
have  been  committed  'Within  this  state, 
that  the  plaintiff  now  is  [or  at  the  com- 
mencement of  this  action  wasj  an  act- 
ual inhabitant  of  this  state.) 

III.  That   on   the  day  of 


(or  at   No. 
in  the  city  of 


-,  18 — ,  at  the  house  of 


street), 
-,  the  defendant 
committed  adultery  with  one  M.  N. 

(Charge  of  repetition.)  IV.  That  a 
few  days  subsequently  thereto,  the  de- 
fendant again  committed  adultery,  at 
the  house  aforesaid,  with  the  said  M.  N. 

(Where     the     precise     time     is     not 

known.)    V.    That  between  the 

day  of ,  18 — ,  and  the  

day  of  ,  18 — ,  at  times  which 

the  plaintiff  is  unable  more  particularly 
to  state,  the  defendant  (etc.,  as  above). 

(Where    the    place    is     not     known.) 

VI.      That    on    the    day    of 

,   18 — ,   at   some  place   in   the 

city   of f   which   the   plaintiff 

is  unable  more  particularly  to  state, 
the  defendant  (etc.,  as  above). 

(Where  time  and  place  are  not 
known.)     VII.     That  at  divers  places 

within    the   city    of   ,    and    at 

various    times    between    the 

day   of ,   18 — ,   last   and   this 

action,  but  at  what  particular  times 
and  places  the  plaintiff  is  unable  to 
state,  the  defendant  has  committed 
adultery  with  one  M.  N. 

(Where  the  paramour  is  not  known.) 

VIIL     That   on   the day   of 

•,  18 — ,  at  the  house  of 


street), 
-,  the  defendant 


(or  at  No. 
in  the  town  of 
committed  adultery  with  a  man  (or  a 
woman),  whose  name  is  unknown  to 
the  plaintiff  (or  one  or  more  ^omen, 
whose  names  are  unknown  to  the  plain- 
tiff). 

(Charge  of  living  in  adulterous  inter- 
course.) IX.  That  the  defendant  has 
committed    adultery   with    one    M.    N., 

and   ever   since   the day    of 

has  been  living  in  adulterous 


intercourse     with     him     (or     her)     at 


X.  That  such  adultery  was  com- 
mitted without  the  consent,  connivance, 
privity  or  procurement  of  the  plaintiff; 
that  five  years  have  not  elapsed  since 
the  plaintiff  discovered  the  fact  of  such 
adultery  (or,  when  living  in  adulter- 
ous intercourse  is  charged,  that  five 
years  have  not  elapsed  since  the  com* 
mencement  of  such  adulterous  inter- 
course was  discovered  by  the  plaintiff) ; 
and  that  the  plaintiff  has  not  volun- 
tarily cohabited  with  the  defendant 
since  such  discovery  (or  since  the  com- 
mission of  the  last  offense  above  al- 
leged). / 

XI.  That  there  are  no  issue  of  the 
said  marriage  of  the  plaintiff  and  de- 
fendant (or  that  the  issue  of  the  said 
marriage  of  the  plaintiff  and  defendant 

are  two  children,  named ,  aged 

years,     and ,    aged 

years.  '  • 

(Where  there  are  illegitimate  chil- 
dren of  guilty  wife.)  XII.  That  since 
the  commission  of  said  adultery  the 
defendant    .has     born     a     child,     now 

months     old,     and      called 

,  who  is  not  the  child  of  the 

plaintiff,  but  illegitimate,  as  he  be- 
lieves. 

Wherefore  the  plaintiff  demands 
judgment  that  the  bonds  of  matrimony 
between  (him)  self  and  the  defendant 
be  dissolved.  (If  there  are  any  chil- 
dren living,  add:  and  that  the  custody 
of  the  said  children  be  awarded  to  the 
plaintiff.  If  the  wife  is  plaintiff,  add: 
and  that  a  reasonable  provision  for  the 
support  of  the  plaintiff  and  her  said 
children  be  made  out  of  the  property 
of  the  defendant.)  And  for  the  costs 
of  this  action.  1  Abb.  Forms  621,  624. 
2.  Complaint  for  Limited  Divorce^ 
on  Account  of  Cruel  and  In- 
human  Treatment, 

I.     That   on   the day    of 

f  18 — ,  at ,  in  the  state 


of 


-,   she  was  married  to  the 


defendant. 

II.  That  both  the  plaintiff  and  the 
defendant  were,  at  the  commencement 
of  this  action,  and  still  are,  actual  in- 
habitants of  this  state. 

(Or,  if  the  marriage  is  alleged  to 
have  taken  place  in  this  state,  it  is 
enough  to  say:  II.  That  the  plaintiff 
was,  at  the  commencement  of  this  ac- 
tion, and  still  is,  an  actual  resident  of 
this  state.) 

(Or,   if  the  marriage   is  not  alleged 
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to  have  taken  place  in  this  state:  IL 
That  the  plaintiff  and  defendant  have, 
since  their  said  marriage,  become  in- 
habitants of  this  state,  and  so  remained 

for  one  year  from  the day  of 

,  18 — ;   and  the  plaintiff  was, 

at  the  commencement  of  this  action, 
and  still  is,  an  actual  resident  of  this 
state.) 

in.  That  since  said  marriage  the 
defendant  has  treated  her  in  a  cruel 
and  inhuman  manner,  and  since  about 
the  beginning  of  the  year  18 —  has 
been  an  habitual  drunkard,  and  in  his 
fits  of  drunkenness  has  repeatedly  com- 
mitted acts  of  cruelty  and  violence 
upon  deponent  and  her  children,  and 
in  particular  as  follows  (state  the  spe- 
cific acts,  e.  g.,  thus) :    On  the 

day  of ,  18 — ,  at ,  the 

defendant,  without  any  provocation, 
struck  and  beat  the  plaintiff,  severely 
injuring  her  face  and  breast;   and  on 

the  day  of ,  18 — ,  at 

,  the  defendant  again,  without 

any  provocation,  knocked  the  plaintiff 
down,  and  kicked  her  in  the  side;  and 
that  defendant's  entire  course  of  con- 
duct towards  the  plaintiff,  with  rare 
intervals,  has  been  for  a  long  period 
uniformly  brutal  and  abusive,  he  being 
eonltantly  in  the  habit  of  applying 
abusive  epithets  to  her,  of  threatening 
her  with  violence,  and  of  striking  and 
attempting  to  strike  her;  and  it  has 
become  entirely  unsafe  for  her  to  live 
with  him. 

(Or,    that    on   the day    of 

J  18 — ,  the  defendant  aban- 
doned the  plaintiff  (and  expelled  her 
from  his  residence,  and  has  refused  to 
permit  her  to  return),  and  has  since 
refused  (or  neglected),  and  still  does 
refuse  (or  neglect)  to  provide  for  her.) 

IV.  (As  to  children  as  in  II,  A,  1.) 

V.  That    in    and    about     the     year 
— ,  and  after  their  marriage,  the 

said  defendant  received dol- 
lars as  the  distributive  share  of  the 
plaintiff  in  her  father ^s  estate;  the 
whole  of  which  the  defendant  has  ap- 
plied and  converted  to  his  own  use 
And  that  the  defendant  owns  real  es- 
tate to  the  amount  of dollars, 

and  personal  estate  to  the  amount  of 
dollars. 

"WTierefore  the  plaintiff  demands 
judgment  for  a  separation  from  the 
bed  and  board  of  the  defendant  (con- 
clude as  in  preceding  form).  1  Abb. 
Forms  624. 

Note, — ^Where   sufficient  for  absolute 


divorce,  use  prayer  of  preceding  form. 
In  some  jurisdictions  it  is  necessary 
to  allege  that  defendant  has  been  guil- 
ty of  "extreme  cruelty,"  setting  out 
the  acts,  and  nothing  but  an  absolute 
divorce  can  be  granted. 

3.  Complaint   for  Divorce'  on   AC' 

count  of  N on- Age, 
I.     (State  appointment  of  guardian.) 

n.      That    on    the day   of 

,  18 — ,  at  ,  the  plain- 
tiff was  married  to  the  defendant. 

III.  That  at  the  time  of  such  mar' 
riage  they  were,  and  ever  since  have 
been,  inhabitants  of  this   state. 

IV.  That  at  the  time  of  such  mar- 
riage the  plaintiff  had  not  attained  to 
the  age  of  (if  the  female,  say  twelve, 
if  the  male,  say  fourteen),  years,   but 

was  of  the  age  of  — years  on 

the day  of then  last 

past. 

V.  That  since  the  plaintiff  has  at- 
tained to  the  age  of  (twelve)  years 
(she)  has  never  voluntarily  or  freely 
cohabited  with  the  defendant. 

Wherefore  the  plaintiff  demands 
judgment  that  the  said  marriage  be 
annulled  and  declared  void,  and  for 
the  costs  of  this  action.  1  Abb.  Forms 
626. 

Note. — The  state  statute  must  be  re- 
ferred to  in  order  to  ascertain  the  age 
necessary  to  be  inserted  here. 

4.  Complaint    for   Divorce    on    thA 

Ground  of  Lunacy. 

(I,  n  and  m,  as  in  preceding  form, 
except  that,  where  the  plaintiff  has 
been  restored  to  reason,  omit  I.) 

rv.  That  at  the  time  of  such  mar- 
riage she  was  a  lunatic,  and  incapable 
of  contracting  a  marriage;  and  has 
been  ever  since  (or  and  that  she  re* 
mained  a  lunatic  for  the  space  of  about 
six  months  after  such  marriage). 

V.      That    her    reason    was  .  restored 

about  the  month  of ,  and  that 

she  is  now  of  sound  mind;  but  that  she 
has  not  cohabited  with  the  detendant 
since  she  was  restored  to  a  sound  mind. 

(Demand  of  judgment  as  in  preced- 
ing form.)     1  Abb.  Forms  627. 

5.  Complaint  for  Divorce  on  Growid 

of  Fraud  "by  Kusband, 

I.     That   on   the   day    of 

•,  18—,  at f  the  plain- 


tiff was  married  to  the  defendant. 

IL  That  for  the  purpose  of  inducing 
the  plaintiff  to  consent  to  the  said 
marriage,  the  defendant  falsely  and 
fraudulently  represented  *  to  (her) 
that  he  was  one  A.  B.,  whom  the  plain- 
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tiff  knew  by  reputation  to  be  a  respect- 
able and  honorable  man,  and  he  eon- 
cealed  from  the  plaintiff  his  real  name 
and  character. 

III.  That  the  defendant's  real  name 
is,  and  always  was,  0.  D.,  and  not  A. 
B.;  and  that  he  was  and  is  a  man  of 
very  bad  repute,  having  been  convicted 
of  forgery,  and  confined  in  the  state 
prison  at  Sing  Sing  in  this  state,  under 
sentence  therefor,  for years.* 

IV.  That  the  plaintiff  was  induced 
to  consent  to  the  said  marriage  by  the 
said  representations,  which  she  believed 
at  the  time  of  her  said  marriage  to  be 
true  (and  by  her  ignorance  of  the  facts 
so  concealed);  and  that  if  the  said  rep- 
resentations had  not  been  made  to  her 
(and  said  concealment  had  not  been 
practiced),  she  would  never  have  con- 
sented to  the  said  marriage. 

V.  That  immediately  upon  her  dis- 
covery  of   the   falsehood   of   the   said 

representations,  to-wit,  on  the 

day  of f  18 — ,  the  plaintiff  left 

the  defendant's  house,  and  has  never 
aince  cohabited  with  him. 

(Demand  of  judgment  as  in  11,  A,  3.) 
1  Abb.  Forms  627. 

6.  dymplaint  for  JHvoree  on  Ground 

of  Fraud  hy  Wife, 
Substitute  in  preceding  form,  for  the 
words  between  the  asterisks:  to  the 
plaintiff  that  she  was  a  chaste  and  vir- 
tuous woman,  which  representation  the 
plaintiff  believed  to  be  true* 

III.  That  defendant  was  in  fact  un- 
chaste and  of  lewd  habits,  and  was 
the  mother  of  an  illegitimate  child;, 
which  facts  the  defendant  fraudulently 
concealed  from  the  plaintiff.  1  Abb. 
Forms  628. 

7.  CompJaint  for  Divorce  for  Phys- 

ical Incapacity, 

L      That    on  the    day    of 

— ;  18 — ,  and  within  two  years 

before    this    action,    at  ,    she 

was  married  to  the  defendant. 

n.     (See  III  in  H,  A,  3.) 

ITT.  That  the  defendant  was  then, 
and  ever  since  has  remained,  physic- 
ally incapable  of  entering  into  the  mar- 
riage state  or  of  consummating  the  said 
marriage,  by  reason  of  incurable  per- 
sonal defects,  in  that  (here  the  nature 
of  the  incapacity  may  be  briefly  stated, 
e.  g.,  thus):  the  uterus  and  vagina  of 
the  said  defendant  were,  at  the  time 
of  such  intermarriage,  and  for  a  long 
time  previous  thereto  had  been,  in  a 
diseased,  and  in  a  schirrous,  cartilagin- 


ous, and  ulcerated  state,  and  onnatnr- 
ally  thickened  and  indurated. 

IV.    That  said  incapacity  was  known 
to  the  defendant  at  the  time  of  con 
tracting   said    marriage,    but    was   un- 
known to  the  plaintiff. 

(Demand  of  judgment  as  in  11,  A,  3.) 
1  Abb.  Forms  628. 

8.  Allegation  of  Wilful  Absence  m 

Complaint  for  Divorce, 
That  although  the  plaintiff  has  al* 
ways  conducted  herself  towards  the 
said  defendant  as  a  faithful  and  obed- 
ient wife,  the  defendant,  disregarding 
his  duties  as  a  husband,  has  been  wil* 
fully  absent  from  the  plaintiff  for  more 

than years  last  past,  without 

any  cause  or  justification  therefor,  so 
far  as  the  plaintiff  is  concerned.  1 
Abb.  Forms  625. 

9.  AUeifation    of    Drunkenness    in 

Complaint  for  Divorce, 
The  defendant,  disregarding  his  da- 
ties  as  a  husband  towards  the  plaintifl!^ 
has  been   guilty  of  habitual   drunken- 
ness for  the  years  last  past. 

1  Abb.  Forms  626. 

10.  Allegation  of  Imprisonment  in 

Complaint  for  Divorce, 

That   at   the term   of  the 

court    of   ,    in    and     for    the 

-,  and  before  this  ac- 


county  of  

tion,  the  defendant  was  duly  convicted 
of  the  crime  of ,  and  d>ily  sen- 
tenced by  said  court  to  confinement  in 

the of  this  state  for  the  term 

of years;   and,  in  pursuance 

of  the  said  sentence,  the  defendant  is 

now  confined  in  said .    1  Abb. 

Forms  626. 

B.    Answers, 

1.  Answer,  General  DenidL 
Admitting    the    marriage    alleged   in 

the  complaint,  denies  each  and  every 
other  allegation  of  said  complaint.  2 
Abb.  Forms  169. 

2.  Answer,  Denial  of  Adultery, 
That    he    never   committed   adultery 

with  the  person (s)  named  in  said  com- 
plaint (or  with  either  of  them).  2  Abb. 
Forms  169. 

3.  Answer,   Condonation   of   Adu^ 

tery. 

I.  That  after  the  times  mentioned 
in  the  complaint,  and  before  this  ac- 
tion, the  plaintiff  being  informed  as  to 
the  matters  therein  alleged,  freely  con- 
doned said  alleged  adultery,  and  far- 
gave  the  defendant  therefor  (and  freely 
cohabited  with  him). 

n.     That   ever  since  such  condoiuk* 
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tion  the  defendant  has  been  a  faithful 
husband  to  the  plaintiff,  and  has  con- 
stantly treated  her  with  conjugal  kind- 
ness.    2  Abb.  Porms  169. 

4.    Counterclaim    for    Divorce    for 
Flaintif'8  Adultery. 

Second.  For  a  second  defense  and  a 
counterclaim,  the  defendant  alleges 
(proceeding  as  in  H,  A,  1,  transposing 
parties'  names). 

Wherefore  the  defendant  demands 
judgment  (etc.,  as  in  that  form).  2 
Abb.  Forms  169. 

•G.    Alimony. 

1.    Notice  of  Motion   for  Alimony 
and  Costa, 
Take  notice  that  on  the  petition  of 
which    a    copy   is    annexed,   and   upon 
the  pleadings  (or  the  complaint,  or  an- 
swer), the  undersigned  will  move   the 
court,  at  a  special  term,  to  be  held  at 
^.    on    the day    of 


-,  18—,  at 


o'clock  in 


-noon,  or  as  soon  thereafter 


the  —^ **^w-,  —  —    -  .^  J 

as  counsel  can  be  heard,  for  an  order 
that  the  defendant  (or  plaintiff)  pay 
the  plaintiff  (or  defendant)  the  sum 
of  — dollars  monthly  (or  week- 
ly) for  her  support  during  the  pendency 

of  this  action,  and  the  sum  of — 

dollars  to  enable  her  to  defray  the  costs 
and  expenses  of  the  said  action  (or  her 
defense),  and  for  such  other  or  further 
order  as  may  be  just  (and  for  the 
costs  of  this  motion).  2  Abb.  Porms 
686. 

2.     Order    Allowing    Alimony    and 
Expenses. 
On    reading   and   filing   the   petition 

of  A.  B.,  dated  the AV  iS^ 

^  18 — ,  and  on  motion  of  M.  JN., 

for  said  petitioner;  and  after  hearing 
O.  P.  (or  and  on  proof  of  service  of 
due  notice  of  this  motion,  and  no  one 
appearing)  in  opposition  thereto:* 

Ordered,  that  the  said  A.  B.,  the 
plaintiff  (or  defendant),  be  allowed  the 

g^ni  of  dollars  per  month  (or 

week)  for  her  support  and  maintenance 
for  and  during  each  month  (or  week) 
until  the  final  determination  of  this 
action;    and  that  she  also  be   allowed 

the  sum  of dollars  as  and  for 

her  expenses  in  conducting  this  action 
(or  her  defense). 

And  it  is  further  ordered  that  the 
said  defendant  (or  plaintiff)  pay  to 
the   said  A.  B.,   or  her  attorney,  said 

sum    of dollars  immediately 

upon  (or  within days  after) 


the  service  of  this  order;  and  that  he 

also  pay  the  said  defendant  

dollars  each  and  every  week  during 
the  continuance  of  and  until  the  final 
determination  of  this  action.  2  Abb. 
Forms  687. 

D.    Custody  of  Children. 

1.    Petition  for  Custody  of  Minor 
Children. 

I.  That  she  has  brought  this  action 
against  the  defendant,  her  husband, 
for  a  divorce  and  judgment  dissolving 
the  marriage  contract  between  them 
(or  for  a  limited  divorce  or  judgment 
of  separation  between  them)  upon  the 
ground  of  ,  as  more  fully  ap- 
pears by  the  complaint  hereto  annexed. 

n.  That  the  only  (living)  issue  of 
the  marriage  between  the  petitioner 
and   said   defendant    (or   plaintiff)    are 

two   children,   a  boy   named  , 

of   the    age   of ,   and   a   girl 

named ,  of  the  age  of ;-; 

who  are  now  in  the  custody  of  said 
defendant  (or  plaintiff);  and  that  ho 
refuses  to  allow  them  to  remain  with 
your  petitioner,  or  even  to  visit  her. 
(Here  proceed  to  state  facts  as  to  the 
defendant's  business  or  habits,  or  his 
neglect,  or  inability  to  provide  for,  or 
nurture  the  children,  such  as  go  to  sup- 
port the  application.) 

Wherefore  your  petitioner  prays  that 
by  an  order  of  this  court,  the  custody 
of  the  said  children  may  be  awarded 
to  your  petitioner;  and  said  defendant 
ordered  and  directed  to  deliver  said 
children  up  to  her,  and  be  restrained 
and  enjoined  thereafter  from  claiming 
or  interfering  in  any  manner  with  them 
or  either  of  them,  or  with  your  peti* 
tioner  in  her  custody  thereof,  and  for 
such  other  or  further  order  as  may  be 
just.     2  Abb.  Forms  687. 

2.    Order  Confiding  Custody  of  ChiU 
dren  To  Mother. 
(As  in  n,  C,  2,  to  the  *,  continuing) : 

Ordered,  that  the  custody,  care  and 
education  of  the  children  of  the  peti- 
tioner be,  until  further  order,  confided 
to  the  said  petitioner  exclusively,  and 
that  the  defendant  is  hereby  enioined 
from  interfering  with  either  oi  said 
children,  or  with  the  plaintiff  in  her 
custody  of  them,  and  that  the  defend- 
ant shaU  not,  until  further  order,  be 
permitted  to  visit  the  said  children 
except  under  the  direction  of  one  of 
the  justices  of  this  court  (or  the  ref- 
eree heretofore  appointed  in  this 
eanse).    2  Abb,  Forms  688. 
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£.    Judgments, 

1.  Eeciial     in     Judgment,     Where 

Usual  Reference  To  Take 
Froof  Has  Been  Mad. 
This  action  having  been  brought  on 
to  be  heard  upon  the  pleadings  herein 
(or  upon  the  complaint  herein,  and 
upon  proof  of  defendant's  failure  to 
answer),  and  upon  the  report  of  B.  F., 
duly  appointed  referee  in  this  action, 
from  which  it  appears  that  all  the  ma- 
terial facts  alleged  in  the  complaint 
are  true,  and  that  the  defendant  has 
been  guilty  of  the  several  acts  therein 
charged;  on  motion  of  M.  N.,  attorney 
for  the  plaintiff,  etc.  2  Abb.  Forms  586. 

2.  Judgment  far  Limited  Divorce. 
Therefore    it    is    adjudged    that    the 

said  plaintiff  and  defendant  be  separ^ 
ated  from,  bed  and  board;  provided, 
however,  that  the  parties  may  at  anj 
time  hereafter,  by  their  joint  petition, 
apply  to  this  court  to  have  this  judg- 
ment modified  or  discharged. 

And  it  is  further  declared  that 
neither  of  said  parties  is  at  liberty  to 
marry  any  other  person  during  the 
life  of  the  other  party. 

(Provision  as  to  custody  of  children 
and  alimony,  etc.,  as  in  preceding 
forms.)     2  Abb.  Forms  586. 

3.  Judgment  for  Absolute  Divorce, 
Therefore    it    is    adjudged    that    the 

marriage  between  the  said  plaintiff  0. 
N.  F.,  and  the  defendant  E.  F.,  be  dis- 
solved, and  the  same  is  hereby  dissolved 
accordingly;  and  the  said  parties  are, 
and  each  of  them  is,  freed  from  the 
obligations  thereof. 

And  it  is  further  adjudged  that  it 
shaU  be  lawful  for  the  said  C.  N.  F., 
the  plaintiff,  to  marry  again,  in  the 
same  manner  as  if  the  said  B.  F.,  the 
defendant,  was  actually  dead;  but  it 
shall  not  be  lawful  for  the  said  E.  F., 
the  defendant,  to  marry  again,  until 
the  said  C.  N.  F.,  the  plaintiff,  shall 
be  actually  dead. 

And  it  is  ordered  and  adjudged  that 
the  said  E.  F.,  the  defendant,  pay  to 
the  said  C.  K.  F.,  the  plaintiff,  the  sum 

of dollars  a  year   from   the 

day  of ,  18 — ^  during 

her  natural  life,  as  a  suitable  allowance 
to  the  said  C.  N.  F.,  the  plaintiff,  for 
her  support;  and  that  such  allowance 
be  paid  in  manner  following,  that  is  to 
say,  that  the  sum  of  — — —  dollars 
be  paid  as  aforesaid  into  the  hand  ot 
upon  the  order  of  the  said  plaintiff, 
or  to  her  attorneys  of  record  in  this 
action,  on  the —  day  of 


(February),    18—;    and    that    the    sum 

of dollars  be  paid  as  aforesaid 

into  the  hands  or  upon  the  order  of 
the  said  plaintiff,  or  of  her  attorneys 
of  record  in  this  action,  on  the  ' 

day  of  each  month  of  (May,  August, 
November  and  February)  thereafter, 
during  the  natural  life  of  the  said  C. 
N.  F.,  plaintiff. 

And  it  is  further  ordered  that  the 
said  E.  F.,  the  defendant,  within  thirty 
days  from  the  date  of  the  entry  of 
this  order  and  judgment,  give  unto  the 
said  C.  N.  F.,  the  plaintiff,  such  rea- 
sonable security  for  the  payment  of 
such  allowance,  by  lien  upon  his  real 
estate  in  this  state  or  otherwise,  as 
may  be  directed  and  approved  by  this 
court,  upon  the  report  of  the  clerk  of 
this  court,  to  whom  the  examination  is 
hereby  referred. 

And  it  is  further  ordered  and  ad- 
judged that  the  said  E.  F.,  the  de- 
fendant, within  thirty  days  after  the 
date  of  the  entry  of  this  order  and 
judgment,  pay  to  the  said  C.  N.  F., 
the  plaintiff,  or  her  attorneys  in  this 
action,  her  costs  of  this  action,  which 
have  been  taxed  and  are  hereby  allowed 
at dollars. 

And  it  is  further  ordered  and  ad- 
judged that  from  time  to  time,  as  any 
sum  or  sums  shall  become  payable  by  the 
terms  of  this  order  and  judgment,  the 
said  C.  N.  F.,  the  plaintiff,  upon  the 
allowance  of  any  justice  of  this  court, 
to  be  made  on  exhibiting  to  him,  and 
filing,  an  affidavit  that  such  sum  or 
sums  have  not  been  paid,  may  have  an 
order  entered  as  of  course  on  the  foot 
of  this  order,  decree  and  judgment,  that 
execution  issue,  in  such  form  as  said 
justice  may  direct,  against  the  said  £. 
F.,  the  defendant,  for  the  sum  or  sums 
so  unpaid,  with  interest  thereon  from 
the  time  or  times  when  the  same  shall 
have  become  payable  by  the  terms  of 
this  order  and  judgment. 

And  it  is  further  adjudged  that  the 
custody  of  C.  B.,  the  child  of  said 
marriage,  is  hereby  awarded  to  said 
(designating  innocent  parent);  and 
that  said  (designating  the  other  par- 
ent) do  pay  the  said  (innocent  parent) 

the  annual  sum  of dollars  in 

equal  semi-annual  payments,  for  the 
education  of  said  C.  B.,  so  long  as  he 
shall  live,  and  until  he  attains  the  age 
of  tWenty-one  years;  and  that  said 
— ——  shall  give  security  therefor  to 
the  clerk  of  this  court  in  the  sum  ot 
dollars,  to  be  approved  by  a 
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justice  of  this  court;  with  leave  to 
either  party  to  apply  for  a  modifica- 
tion of  said  allowance  or  security,  in 
case  of  any  event  materially  changing 
t^c  circumstances  of  the  parties. 

And  it  is  further  ordered  and  ad- 
judged that  in  case  the  said  C.  N.  F., 
the  plaintiff,  shall  survive  the  said  E. 
F.,  the  defendant,  or  any  other  event 
shall  occur,  materially  changing  the 
circumstances  of  the  said  parties,  or 
either  of  them,  an  application  may  be 
made  on  the  foot  of  the  judgment  in 
this  action,  by  any  party  in  interest, 
for  such  modification  of  the  said  judg- 
ment, touching  the  said  allowance  for 
support,  as  may  be  just,  in  view  of  any 
right,  title  or  interest  in,  or  claim  to 
the  estate,  real  or  personal,  of  the  said 
E.  F.,  which  may  then  have  accrued 
to  her,  by  act  and  operation  of  law,  or 
in  view  of  any  such  other  event. 

And  it  is  further  adjudged  that  the 
plaintiff     recover     of     the     defendant 

dollars,  costs  of  this  action. 

2  Abb.  Forms  583. 

4»  Judgment  for  Divorce,  Question 
of  Alimony  is  Beserved  and 
Seferred, 

And  it  is  further  ordered  and  ad- 
judged that  it  be  referred  to  A.  0.  B., 
esq.,  counsellor-at-law,  as  referee,  to 
take  proofs,  and  ascertain  and  report 
to  this  court  what  would  be  a  suitable 
allowance  to  the  plaintiff  for  her  sup- 
port, having  regard  to  the  circum- 
stances of  the  parties  respectively,  and 
from  what  date  the  same  should  be 
allowed,  and  at  what  time  or  times  and 
in  what  manner  the  same  should  be 
paid,  and  whether  any  and  what  mon- 
eys, heretofore  paid  or  allowed  by  the 
defendant  to  the  plaintiff  since  the  com- 
mencement of  this  action,  ought  to  be 
deducted  from  the  payments  hereafter 
to  be  made;  the  said  referee  having 
regard  to  the  expenses  of  the  plaintiff 
for  counsel  fees  and  otherwise  in  prosC' 
cuting  this  action,  not  taxable  as  costs 
merely;  and  that  said  referee  also  re- 
port what  security  for  the  payment  of 
such  allowance  by  the  said  defendant 
upon  any  estate  of  the  said  defendant 
or  otherwise,  would  be  reasonable  and 
proper;  and  that  he  report  the  facts 
found  by  him,  with  his  opinion  on  the 
matters  aforesaid,  and  all  proofs  taken 
before  him,  and  any  rejection  by  him 
of  proof  offered. 

And  it  is  further  ordered,  decreed 
and  adjudged  that  upon  the  coming  in 
and  filing  of  said  report,   this  action 


be  brought  to  a  further  hearing  there- 
on, and,  unless  on  such  hearing  the 
court  shall  otherwise  direct,  it  shall,  as 
the  final  judgment  of  court  in  this 
behalf. 

Be  then  ordered,  decreed  and  ad- 
judged that  the  said  E.  F.,  the  defend- 
ant, pay  to  the  said  C.  N.  F.,  the 
plaintiff,  for  her  support,  such  sum  and 
sums  of  money,  and  at  such  time  and 
times,  and  in  such  manner  as  shall  be 
specified  in  the  report  of  said  referee; 
and  that  he  the  said  E.  F.,  within  thirty 
days  from  the  entry  of  that  judgment, 
give  to  the  said  C.  N.  F.  such  reason- 
able security  for  the  payment  from  time 
to  time  of  such  allowance,  as  shall  be 
specified  in  said  report.  2  Abb.  Forms  585. 
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GBOSS-BEFEBENCE: 
Annuities: 
Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees  in   Trust. 

li    PxoceedlngB  at  Oommon  Law. 

A.  Praecipe  for  Writ  of  Dower. 
Essex  (to- wit) :    Command  0.  D.'  thai 

justly  and  without  delay  he  render  t« 
A.  B.y  widow,  who  was  the  wife  of 
E.  B.,  her  reasonable  dower,  which  fall* 
eth  to  her  out  of  the  freehold  which 
was  of  the  said  £.  B.,  late  her  husband, 
in  the  parish  of  E.  (or  parishes  of  E.  F. 
and  0.),  whereof  she  has  nothing,  as 
she  says.    Z  Chit.  PI.  1311. 

B.  Writ  of  Dower, 

Beturnable  on  , 

William   the   fourth,   by  the  grace   of 

God,  of  the  united  kingdom  of  Great 

Britain   and   Ireland,  king,  defender 

of  the  faith,  to  the  sheriff  of  (Essex), 

greeting: 

Command  C.  D.  that  justly  and  with* 
out  delay  he  render  to  A.  B.,  widow, 
who  was  the  wife  of  E.  B.,  now  de* 
ceased,  her  reasonable  dower  which  falP 
eth  to  her  of  the  freehold,  which  was 
of  the  said  E.  B.,  her  late  husband,  in 
the  parish  of  E.  (or  parishes  of  E.  F. 
and  G.),  whereof  she  hath  nothing,  as 
she  says,  and  whereof  she  complains 
that  the  said  C.  D.  deforceth  her,  and 
unless  he  shall  so  do,  and  if  the  said 
A.  B.  shall  give  you  security  to  prose- 
cute her  claim,  then  summon  by  good 
summoners  the  said  C.  D.,  that  he  be 
before  our  justices  of  the  bench,  at 
Westminister,  on,  etc.  (a  general  return 
day),  to  show  wherefore  he  hath  hot 
done  it,  and  have  there  the  summoners 
and   this    writ.     Witness   ourselves   at 

Westminister,    the day    oi 

,  in  the  '  year  of  oui 

reign. 

Pledges  to  prosecute, 
John  Doe  and 
Bichard  Boe. 

Summoners,  John  Venn  and  Bichard 
Fenn. 

John  Herbert,  esq.,  sheriff. 

3  Chit.  PI.  1311. 

C.  Declaration  in  Dower» 
,  to-wit,  A.  B.,  widow,  who 

was  the  wife  of  E.  B.,  deceased,  by 

,  her  attorney,  demands  against 
C.  D.  the  third  part  of  ten  messuages, 
ter  barns,  ten  stables,  four  gardens, 
four  orchards,  two  thousand  acres  of 
meadow,  two  thousand  acres  of  pasture, 
and  two  thousand  acres  of  other  land 
with  the  appurtenances,  in  the  parish 


-,  in  the  county  of 


of 

as  the  dower  of  the  said  A.  B.,  of  the 
endowment  of  E.  B.,  deceased,  hereto- 
fore her  husband,  whereof  she  has 
nothing,  etc.    Steph.  PI.  30. 

D.  Pleas. 

1.  Plea  by  Defendant  by  Guardian, 

That  He  Was  Always  Eeadjf 
to  Bender  Dower. 
And  the  said  W.  by  H.  B.,  who  is 
admitted  by  the  court  of  the  king  here 
to  defend  in  this  behalf  for  the  said 
W.,  who  is  under  the  age  of  twenty- 
one  years,  as  the  guardian  of  the  said 
W.,  Cometh  and  saith  that  from  the 
death  of  the  said  J.,  late  husband  of 
the  said  M.,  he  hath  been  always  ready, 
and  still  is  ready,  to  render  to  the  said 
M.  her  dower  of  the  said  tenements 
and  premises,  with  the  appurtenances, 
and  rendereth  the  same  here  in  court 
to  the  said  M.    8  Chit.  PL  1816. 

2.  Plea  Ne  Ungues  8e.  Sic  Que. 
And  the  said  C.  D.,  by ,  his 

attorney,  comes  and  says  that  the  said 
A.  B.  ought  not  to  have  her  dower  of 
the  manors,  tenements,  and  rents  afore- 
said, with  the  appurtenances  and  ad- 
vowBons  aforesaid  of  the  endowment 
of  the  said  E.  B.,  heretofore  her  hus- 
band, because  he  says  that  the  said 
E.  B.,  heretofore  her  husband,  was  not, 
either  on  the  day  on  which  he  married 
the  said  A.  B.,  or  ever  after,  seised 
of  such  estate  of  and  in  the  said  man- 
ors, tenements,  and  rents,  with  the  ap« 
purtenances  and  advowson  aforesaid, 
whereof,  etc.,  that  he  could  endow  the 
said  A.  B.  thereof,  and  of  this  he  puts 
himself  upon  the  country,  and  the  said 
A.  B.  doth  the  like.    3  Chit.  PI.  1315. 

3.  Plea  Ne  Ungues  Accouple. 

And  the  said  C.  D.,  by  ——— ,  his 
attorney,  comes  and  says  that  the  said 
A.  B.  ought  not  to  have  her  dower  in 
this  behalf,  as  having  been  the  wife  of 
the  said  E.  B.,  deceased,  because  he 
says  that  the  said  A.  B.  never  was 
accoupled  to  the  said  E.  B.,  deeeased, 
in  lawful  matrimony,  and  this  the  said 
E.  D.  is  ready  to  verify,  and  therefore 
he  prays  judgment  if  the  said  A.  B 
ought  to  have  her  dower  of  the  mes- 
suages and  tenements  aforesaid,  with 
the  appurtenances.    3  Chit.  PI.  1317. 

E.  Beplications. 

1.    Eeplication     That     They     Were 

Lawfully    Married    {in  Eng^ 

land). 

And   the   said    A.    B.,    by    the    said 

y  her  attorney,  aforesaid,  says 
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that  she  ought  not  by  anything  in  the 
plea  of  the  said  C.  D.  above  alleged,  to 
be  barred  from  having  her  aforesaid 
dower  in  this  behalf,  because  she  says 
that  the  said  A.  B.,  on  the,  etc.,  at 
,  in  the  county  of ,  in 


the  parish  church  of 


■,  to-wit, 


etc.,  aforesaid,  was  aecoupled  to  the  said 

B.  B.,  deceased,  in  lawful  matrimony, 
and  this  she  is  ready  to  verify,  when, 
•where,  and  in  such  manner  as  the  court 
here  shall  consider,  etc.  3  Chit.  PI. 
1317. 

2.    Beplication       Where      Married 
Without  Juriediction, 
(Concluding):      And   this   she    prays 
may    be   inquired   of  by   the   country. 
3  Chit,  PI.  1318. 

P.     Verdict  in  Dower, 

(As  in  other  cases),  being  chosen, 
tried  and  sworn  to  speak  the  truth  of 
the  matters  within  contained,  say,  upon 
their  oath,  that  the  within  named  E.  D., 
heretofore  the  husband  of  the  said  F. 
D.,  was,  on  the  day  in  which  he  married 
the  said  F.  D.,  and  after,  seised  of 
such  estate  of  and  in  the  within  named 
manors,  tenements,  and  rents,  with  the 
appurtenances,  and  advowson  within 
mentioned,  that  he  could  endow  the 
said  F.  D.  thereof  as  the  said  F.  D.  has 
within  alleged.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  further 
say  that  the  said  F.  D.  being  so  as 
aforesaid  seised  of  such  estate,  of  and 
in  the  within  mentioned  manors,  tene- 
ments, and  rents,  with  the  appurten- 
ances and  advowson  aforesaid,  died  so 

seised  thereof  on  the  day  of 

f  in  the  year  of  the 

reign,  ete.,  and  that  the  said  manors, 
tenements,  and  rents  aforesaid,  with 
the  appurtenances  and  advowson  afore- 
said, are  worth  by  the  year  in  all  is- 
sues, besides  reprises,   £ ,  and 

they  assess  the  damages  of  the  said  F. 
D.  on  occasion  of  the  detention  of  her 
said  dower,  over  and  above  the  said 
value,  and  over  and  above  her  costs 
and  charges  by  her  about  her  suit  in 

this    behalf    expended,    to    £ , 

and  for  those  costs  and  charges  to  408. 
3  Chit.  PL  1322. 

G.    Judgments, 
1.    Judgment  After  Verdict  to  Be- 
cover  Dower  and^  Damages. 
Therefore  it  is  considered  that  the 
said  A.  B.  do  recover  against  the  said 

C.  D.,  as  well  her  seisen  of  a  third 
part  of  the  said  manors,  tenements, 
and  rents,  with  the  appurtenances,  and 


of  the  advowson  aforesaid,  to  hold  to 
her  in  severalty  by  metes  and  bounds, 
to  the  value  of  a  third  part  of  the 
said  manors,  tenements,  and  rents,  with 
the  appurtenances  and  advowson  afore- 
said, from  the  time  of  the  death  of 
the  said  E.  B.,  heretofore  her  husband, 
which  said  value,  from  the  time  of  the 
death  of  the  said  E.  B.,  heretofore  her 
husband,  amounts  to  £475,  and  her 
damages  aforesaid  to  £14,  by  the 
jurors  aforesaid,  in  form  aforesaid  as- 
sessed, and  also  £41  for  her  said  costs 
and  charges  by  the  court  here  adjudged 
of  increase  to  the  said  A.  B.,  and  with 
her  assent,  which  said  value  and  dam- 
ages in  the  whole  amount  to  £580, 
and  the  said  B.,  in  mercy,  etc.,  where- 
of £48  10«.  are  assigned  to  T.  B.,  etsq., 
clerk  of  our  lord  the  king.  3  Chit.  PL 
1322. 

2.  Judgment  for  Demandant  for 
Dower,  No  Damages  Found, 
Therefore  it  is  considered  that  the 
said  S.  do  recover  against  the  said  J. 
her  seisen  of  the  said  third  part  of 
the  said  three  messuages,  two  work- 
houses, one  garden,  and  two  back  sides, 
with  the  appurtenances,  parcel  of  the 
tenements  within  specified,  whereof, 
etc.,  to  hold  to  her  in  severalty  by 
metes  and  bounds,  and  the  said  J.  in 
mercy,  etc.,  and  hereupon  the  said  8. 
prays  a  writ  of  our  lord  the  king  to 
be  directed  to  the  sheriff  of  the  county 
aforesaid,  to  cause  her  to  have  full 
seisin  of  the  said  third  part  of  the 
said  three  messuages,  two  workhouses, 
one  garden,  and  two  back  sides,  with 
the  appurtenances,  parcel,  etc.,  and  it 
is  granted  to  her,  returnable  here  on, 
etc.    3  Chit.  PL  1323. 

H.    Writ  of  Habere  Facias  Beisincm 
of  Becovered  Dower, 

William  the  fourth,  by  the  grace  of 
God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defender 
of  the  faith.  To  the  sheriff  of  Essex, 
greeting: 

Whereas  A.  B.,  widow,  who  was  the 
wife  of  E.  B.,  deceased,  hath  lately  in 
our  court,  before  Sir  J.  E.,  knt.,  and 
his  companions,  our  justices  of  the 
bench  at  Westminister,  by  our  writ  of 
dower,  whereof  she  hath  nothing,  and 
by  the  judgment  of  the  said  court  re- 
covered against  C.  D.  her  seisin  of  the 
third  part  of  (three  messuages,  two 
workhouses,  one  garden,  and  two  back 
sides),  with  the  appurtenances,  in  the 
parish  of  ,  in  your  county,  as 
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the  dower  of  her  the  said  A.  B.  of  the 
endowment  of  the  said  £.  B.,  her  late 
husband,  whereof  the  said  G.  D.  is  con- 
victed, as  by  the  record  and  proceed- 
ings thereof  remaining  in  our  said  court 
of  the  bench  at  Westminister  aforesaid, 
more  fully  appears.  Therefore  we  com- 
mand you,  that  you,  without  delay, 
deliver  to  the  said  A.  B.,  seisin  of  the 
said  third  part  of  the  said  three  mes- 
suages, two  workhouses,  one  garden, 
and  two  back  sides,  with  the  appur- 
tenances, to  hold  to  her  in  severalty 
by  metes  and  bounds,  according  to  the 
force,  form  and  effect  of  the  said  re- 
covery, and  how  you  shall  execute  this 
our   writ,   certify    to   our    justices    at 

Westminister,  on ,  returning  to 

us  this  our  writ.  Witness,  etc  3  Chit. 
PI.  1323. 

n.    ProceedingB  in  Equity. 

A.    Bill  for  Dower  Setting  Aside  Se^ 
lease  for  Fraud, 

Humbly  complaining,  show  unto  this 
honorable  court,  your  orator  Ellick  P., 
of  Cincinnati,  in  the  state  of  Ohio,  esq., 
and  a  citizen  of  the  said  state  of  Ohio, 
and  your  oratriz  Elizabeth  P.,  now  the 
wife  of  the  said  Ellick  P.,  of  said  Cin- 
cinnati, and  a  citizen  of  the  said  state 
of  Ohio,  gentlewoman,  that  the  said 
Elizabeth,  who  was  the  widow  of  B.  M., 
late  of  M.,  in  the  said  commonwealth 
of  Massachusetts,  deceased,  intestate, 
wherein  the  said  Ellick  and  Elizabeth 
demand  against  the  Monson  and  Brim- 
field  Manufacturing  Company,  duly  and 
legally  incorporated  by  that  name  with- 
in the  said  commonwealth  of  Massachu 
setts,  the  reasonable  or  just  third  part 
whereof  the  said  Elizabeth  is.  by  law 
dowable  according  to  the  true  intend- 
ment of  law,  of,  and  in  the  following 
described  lands  or  tenements  bounded 
and  described  as  follows,  to- wit:  (De- 
scription and  boundaries.) 

Whereupon  your  said  orator  and  orar 
triz  complain  and  say  that  the  said 
B.  H.,  formerly  the  husband  of  your 
said  oratriz,  was  seized  in  his  demesne 
as  of  fee  of  the  aforesaid  described 
lands  and  tenements  during  the  cover- 
ture of  the  said  B.  M.,  with  her  your 
said  oratriz,  and  while  she  was  his 
wife  and  was  actually  in  possession 
thereof. 

And  your  said  orator  and  oratriz 
further  say  that  they  at  said  M.,  on 
the  3d  day  of  March,  A.  D.  1823,  did 
make  demand  and  require  of  the  said 
Monaon    and   Brimfield    Manufacturing 


Company,  who  then  did,  and  now  do^ 
claim  a  right  of  freehold  and  inherit- 
ance in  the  before  described  premises, 
to  assign  and  set  out  to  her  your  said 
oratriz  her  dower  or  just  third  part 
of  and  in  the  aforesaid  premises. 

And  your  orator  and  oratriz  further 
say  that  since  the  time  of  making  said 
demand  as  aforesaid  more  than  one 
month  hath  elapsed,  and  that  the  said 
Monson  and  Brimfield  Manufacturing 
Company  did  not  within  one  month 
nezt  after  said  demands  being  made  as 
aforesaid,  assign  and  set  out  to  your 
oratriz  her  dower,  or  any  part  thereof, 
in  the  aforesaid  premises,  and  that  the 
said  Monson  and  Brimfield  Manufac- 
turing Company,  or  either  of  the  mem- 
bers thereof,  have  not  done,  or  caused 
the  same  to  be  done,  at  any  time  since, 
but,  on  the  contrary,  they  then  refused 
and  still  refuse  so  to  do. 

But  now  so  it  is,  may  it  please  your 
honors,  that  the  said  Monson  and  Brim- 
field Manufacturing  Company,  being  in 
no  wise  ignorant  of  the  premises,  bat 
contriving  and  confederating  with  each 
other,  and  with  several  other  persons 
to  your  orator  and  oratriz  yet  un- 
known, in  order  to  wrong  and  injure 
your  said  orator  and  oratriz,  and  to 
prevent  your  oratriz  from  having  her 
dower  or  just  third  part  of  and  in  the 
aforesaid  premises  assigned  and  set  out 
to  her  according  to  the  true  intendment 
of  law. 

Your  orator  and  oratriz  give  yonr 
honors  to  be  informed  that  the  said 
confederates  pretend  and  give  out  that 
the  said  oratriz,  during  her  coverture, 
and  while  she  was  the  wife  of  said 
B.  M.,  did  sign,  seal,  and  deliver  some 
deed,  or  other  instrument  in  writing, 
whereby  she  acquitted,  released,  and 
discharged  all  her  right  of  dower  in  the 
aforesaid  described  premises. 

Now  your  orator  and  oratriz  charge 
the  contrary  thereof  to  be  true,  and, 
moreover,  that  the  said  oratriz  never 
did  make  any  such  release  or  discharge 
to  them,  the  said  Monson  and  Brim- 
field Manufacturing  Company,  as  here- 
inbefore pretended,  or  if  she  did  give 
or  ezecute  the  same,  she  was  grossly 
deceived  and  imposed  upon  in  relation 
thereto,  and  that  the  same  was  ob- 
tained from  her,  or  she  was  prevailed 
upon  to  ezecute  the  same  by  unfair 
means  or  practices  used  in  that  behalf 
by  the  said  confederates. 

And  your  orator  and  oratriz  further 


See  "How  To  Use  This  Volnme,"  Introdnction,  page  v. 


DOWER,  PROCEEDINGS  TO  RECOVER 


431 


eharge  and  complain  that  the  said  pre- 
tended release  or  instrument  was  pro- 
cured and  brought  to  the  said  oratrix, 
ready  drawn  and  prepared  for  execu- 
tion, and  that  she  would  not  have 
signed  or  executed  the  same,  in  case 
she  had  known  or  been  fully  apprised 
of  the  real  purport,  tenor,  or  contents 
thereof,  nor  was  any  sum  or  sums  of 
money  whatever  paid  to  or  received 
by  her,  as  the  consideration  for  her 
executing  the  said  pretended  release 
or  instrument.  Under  the  circum- 
stances aforesaid,  your  said  orator  and 
oratrix  insist  that  the  said  pretended 
release  or  instrument  ought  to  be  de- 
livered up  to  be  cancelled,  as  having 
been  fraudulently  and  unfairlyi  and 
without  consideration,  obtained  from 
the  said  oratrix. 

But  nevertheless  the  said  confeder- 
ates insist  upon  the  contrary,  and  claim 
the  full  benefit  of  the  said  pretended 
release  t)r  instrument,  and  threaten 
and  intend,  in  case  your  orator  and  ora- 
trix proceed  at  law  against  them  touch- 
ing the  matters  aforesaid,  to  set  up 
the  pretended  release  or  instrument  in 
bar  thereto. 

And,  also,  your  orator  and  oratrix 
here  before  your  honors  insist  that  the 
said  pretended  deed  or  instrument,  in 
manner  and  form  as  the  same  was 
signed,  sealed  and  delivered,  was  not  a 
discharge  or  relinquishment  of  dower 
of  your  oratrix  in  the  premises  therein 
referred  to,  and  that  the  same,  by  the 
laws  of  the  land,  does  not  bar  or  ex- 
elude  her  from  such  dower  or  right  in 
the  within  described  lands  or  tene- 
ments. 

And  your  orator  and  oratrix  further 
complain,  and  give  your  honors  to  be 
informed,  that  the  said  confederates 
pretend  that  your  oratrix,  during  the 
lifetime  of  her  late  husband  B.  M.,  and 
while  she  was  his  wife  as  aforesaid, 
did  join  with  her  said  husband  in  the 
several  deeds  of  sale  and  conveyance 
by  him  made,  of  the  said  several  pieces 
of  land,  as  hereinbefore  described,  and 
that  your  orator,  by  such  joinixig  in 
the  aforesaid  deeds  of  sale  and  convey- 
ance, has  lawfully  barred  or  excluded 
herself  from  such  dower  or  right.  Now 
your  orator  and  oratrix,  .on  the  con- 
trary, charge  and  say,  that  your  ora- 
trix did  not  join  with  her  said  husband 
B.  M.  in  any  deed  of  sale  or  convey- 
ance of  the  before  described  premises, 
as  they  pretend,  and  that  she  is  not, 
by   the   laws   of   the   land,   barred    or 


excluded  from  her  said  dower  or  right 
in  or  to  the  within  described  lands  or 
tenements. 

In  consideration  of  all  which,  and 
inasmuch  as  your  orator  and  oratrix 
cannot  have  relief  in  the  premises  by 
the  plain,  direct,  and  ordinary  course 
of  the  common  law,  to  the  end,  there- 
fore, that  the  said  Hon  son  and  Brim- 
field  Manufacturing  Company,  and  the 
rest  of  the  confederates,  when  discov- 
ered, may  be  holden  to  account  with, 
or  assign  and  set  out  to,  your  orator 
her  dower  or  just  third  part  in  or  to 
the  within  described  premises,  your 
orator  and  oratrix  humbly  pray  that 
W.  P.,  E.  T.  A.,  J.  H.,  S.  W.,  Jr., 
G.  B.,  B.  S.,  S.  C.  and  G.  T.,  all  of  B.,  in 
the  said  district  of  Massachusetts, 
gentlemen,  W.  B.,  of  C,  in  said  dis- 
trict, gentleman,  and  J.  H.,  Jr.,  of  M., 
in  said  district,  gentleman,  all  being 
proprietors  and  constituting  the  Mon- 
son  and  Brimfield  Manufacturing  Com- 
pany, and  citizens  of  the  said  state  of 
Massachusetts;  and  such  other  confed- 
erates, when  discovered,  may  be  called 
and  required  severally  to  answer  on 
oath,  fully  and  particularly,  all  and  sin- 
gular the  matters  herein  set  forth. 

Wherefore,  may  it  please  your  hon- 
ors, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   1924. 

B.    Decrees. 

1,    Decree  for  Dower,    Master    To 
Assign, 

His  lordship  doth  order  that  it  be 
referred  to  the  master  to  inquire  what 
freehold  lands,  the  said  S.  M.  died 
seised  of  wherein  the  plaintiff  B.  M. 
is  dowable,  and  also  to  inquire  what 
copyhold  or  customary  lands  the  said 
S.  M.  died  seised  of  wherein  plaintiff 
B.  M.  is  entitled  to  dower  or  any  other 
estate  by  the  custom  of  the  manor 
wherein  the  said  copyhold  or  custom- 
ary lands  or  any  of  them  do  lie;  and 
that  the  said  master  do  assign  to  the 
plaintiff  B.  M.  her  dower  in  such  free- 
hold lands  and  tenements,  and  also  her 
dower  and  widow's  estate  in  such  cus- 
tomary or  copyhold  lands  and  tenements, 
and  the  said  master  is  to  assign  and  set 
out  particular  lands  and  tenements  for 
that  purpose;  and  after  the  said  lands 
and  tenements  shall  be  set  out  and 
ascertained,  it  is  ordered  that  the  de- 
fendant do  deliver  possession  to  plain- 
tiff B.  M.  of  the  lands  and  tenements 
that  shall  be  so  set  out  and  ascertained 
for  the  said  dower  or  widow's  estate 
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of  plaintiff  B.  Ml,  and  the  tenants 
thereof  are  to  attorn  and  pay  their 
rents  to  the  said  plaintiff  B.  M.;  and 
it  is  ordered  and  decreed  that  the  mas- 
ter do  take  an  account  of  the  rents 
and  profits  of  the  said  freehold  and 
copyhold  or  customary  lands  and  tene- 
ments whereof  the  said  S.  M.  died 
Beised.  accrued  since  the  death  of  the 
said  S.  M.,  which  have  been  received 
by  the  said  defendant,  or  by  any  other 
person  by  his  order  or  for  his  use;  and 
that  one-third  part  of  what  shall  be 
eoming  on  said  account  of  the  rents 
and  profits  of  such  freehold  lands  and 
tenements  is  to  be  paid  to  plaintiff  B. 
M.  by  the  said  defendant  in  respect  of 
her  dower  out  of  such  lands  and  tene- 
ments, and  that  such  part  of  what  shall 
be  coming  on  said  account  of  rents 
and  profits  of  the  said  copyhold  or  cus- 
tomary lands  and  tenements  as  the  said 
plaintiff  B.  M.  shall  appear  to  be  en- 
titled to  in  respect  of  her  said  dower 
or  other  widow's  estate  in  such  copy- 
hold or  customary  lands  and  tenements, 
is  to  be  paid  to  the  said  plaintiff  B.  M. 
by  the  said  defendant;  and  for  the 
better  taking  the  said  account,  etc. 
Van  Heyth.  Bq.  Dr.  827. 

2.    Decree  Assigning  Dower,  Com- 
miseioners  Appointed. 

This  cause  came  on  to  be  heard  at 
the,  etc.,  on  the  bill  and  answer,  and 
was  argued  by  counsel.  Whereupon  it 
is  ordered,  adjudged,  and  decreed,  that 
the  said  EUick  and  Elizabeth,  in  her 
right,  have  as  her  dower,  of  the  endow- 
ment of  B.  M.y  her  late  husband,  now 
deceased,  one  just  third  part  of  the 
lands,  tenements,  and  hereditaments 
hereinafter  mentioned,  exclusive  of  the 
increased  value  of  the  same,  arising 
from  or  caused  by  the  buildings  erected 
and  improvements  made  upon  said  lands 
and  tenements,  etc.,  or  any  one  of 
them,  since  the  alienation  thereof  by 
the  said  M.,  viz.,  df  one  certain  tract 
of  land,  etc.,  etc. 

And  it  is  further  ordered  and  decreed 
that  the  said  EUick  and  Elizabeth  have 
and  recover  their  reasonable  damages 
by  reason  of  the  detention  of  her 
dower  in  the  premises,  from  and  after 
the  3d  day  of  March,  A.  D.  1828,  when 
they  demanded  of  the  defendants  that 
they  should  assign  and  set  out  to  the 
said  Elizabeth  her  said  dower  in  said 
lands,  tenements,  and  hereditaments, 
nntU  the  present  time.  And  that  the 
plaintiffs  recover  of  the  defendants 
their  legal  eosts  of  this   suit,  to   be 


taxed  by  the  court.  And  it  is  farther 
ordered  and  decreed  that  this  bill  be 
dismissed  as  to  all  the  other  lands  and 
tenements  mentioned  in  said  bill,  and 
the  said  Ellick  and  Elizabeth's  claim, 
in  her  right  of  dower  in  the  sajne,  or 
any  or  either  of  them. 

And  it  is  further  ordered  and  decreed 
that  commissioners  be  appointed  to  in- 
quire, ascertain,  act  and  report,  as  soon 
as  may  be,  on  the  matters  following, 
viz.: 

1.  The  several  and  respeetive  times 
when  the  said  B.  M.  alienated  the  above 
described  lands,  tenements  and  heredi- 
taments, and  any  parcels  or  undivided 
parts  thereof. 

2.  The  present  value  of  said  lands, 
etc.,  exclusive  of  the  increased  value 
occasioned  by  the  buildings  and  im- 
provements on  the  premises,  since  the 
alienation  thereof  by  the  said  B.  M.; 
and  also  the  reasonable  damages  by 
reason  of  the  detention  of  her  dower 
in  the  premises  from  and  after  the  third 
day  of  March,  A.  D.  1823,  to  the  pres- 
ent time. 

3.  If  the  commissioners  shall  find 
that  one-third  part  of  said  lands,  etc., 
can  be  assigned  and  set  off  to  said 
Elizabeth,  by  metes  and  bounds,  with- 
out great  prejudice  to  the  same,  then, 
that  they  proceed  to  assign  and  set 
off  to  the  said  Elizabeth  one  just  third 
part  of  said  lands,  etc.,  exclusive  of 
the  increased  value  thereof,  occasioned 
by  the  buildings  erected  and  improve- 
ments made  thereon  since  the  aliena- 
tion thereof  by  said  B.  M.,  meaning  so 
much  and  such  part  of  said  lands,  etc., 
as  would  be  equal  in  value  to  one  just 
third  part  thereof  at  the'  present  time, 
in  case  no  buildings  had  oeen  erected 
or  improvements  made  thereon,  since 
the  alienation  thereof  by  the  said  B.  M. 

4.  If  the  commissioners  shall  find 
that  one-third  part  of  said  lands,  etc., 
cannot  be  assigned  and  set  off  to  said 
Elizabeth,  as  aforesaid,  to  hold  in  sev- 
eralty by  metes  and  bounds,  without 
inconvenience  and  prejudice  to  the 
same,  then,  that  they  inquire  and  ascer- 
tain, and  report  to  the  court,  the  yearly 
amount  and  value  of  the  rents,  profits, 
and  income  of  said  lands,  etc.,  exclusive 
of  the  increased  value  arising  from, 
and  occasioned  by,  the  buildings  erect- 
ed, and  improvements  made  thereon, 
since  the  alienation  thereof  by  said  B. 
M.,  meanin(^  the  true  yearly  amount 
and  value  of  the  rents,  profits,  and 
income,   which   the    said    lands,    ete^ 
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would  now  yieldy  in  case  no  bnildings 
had  been  erected  or  improvements  made 
thereon  since  the  alienation  thereof  by 
the  said  B.  M.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2290. 

3.    Decree    Assigning    Dower    and 

Ordering  Inquiry  as  to  Sep* 

arate  Parcels. 
This  cause  coming  on  this  day  to  be 
heard  for  final  decree  on  the  pleadings, 
proof  and  note  of  testimony,  and  it  ap- 
pearing to  the  satisfaction  of  the  court 
that  eomplainant  was  married  to  and 
became  the  lawful  wife  of  Joab  Bag- 
ley  on  the  21st  day  of  May,  1848,  and 
so  continued  until  the  time  of  his 
death,  and  that  on  the  loth  day  of 
July,  1854,  Joab  Bagley  became  and 
was  seized  in  fee  of  the  land  in  the 
bill  of  complaint  described,  and  so 
continued  until  the  time  of  his  death, 
and  that  he  departed  this  life  on  the 
27th  day  of  April,  1875,  it  is  decreed 
that  complainant  is  entitled  to  the  re- 
lief prayed  for,  and  to  be  endowed  of 
the  land  in  the  bill  described,  and  it 
appearing  that  certain  of  the  defend- 
ants claim  to  be  tenants  of  certain 
portions  of  said  land  as  purchasers 
thereof  from  the  £lytoa  Land  Com- 
pany, and  that  improvements  have  been 
made  on  said  lands,  it  is  ordered  that 
it  be  referred  to  the  clerk  and  regis- 
ter of  this  court  to  inquire  and  ascer- 
tain what  parts,  if  any,  of  said  lands 
were  granted  by  said  Elyton  Land 
Company,  at  any,  and  what  time,  or 
times,  before  the  commencement  of 
this  suit,  to  S.  B.  Oarrett,  John  Crow- 
der,  the  Highland  Avenue  &  Belt  Bail- 
road  Company,  respectively,  and 
whether  or  no  dower  can  be  severally 
assigned  by  metes  and  bounds  in  each 
of  said  parcels  of  land  granted  as 
aforesaid  to  the  three  persona  last 
named,  so  that  the  comjuainant  may 
hold  and  enjoy  the  same  in  severalty, 
as  and  for  her  dower  interest  >n  each 
parcel  thereof,  without  prejudice  to  the 
just  rights  of  either  party.  And  that 
an  account  be  taken  of  the  annual 
rents  and  profits,  together  with  the 
annual  interest  thereon,  of  each  of  said 
parcels  of  land  (exclusive  of  improve- 
ments thereon),  which  was  granted  to 
said  Garrett,  Crowder,  and  Highland 
Avenue  &  Belt  Bailroad  Company,  re- 
spectively, by  the  Elyton  Land  Com- 
pany, from  the  time  of  Bagley 's  death 
to  the  time  of  the  report.  And  that 
an  account  be  taken  of  the  annual 
rents  and  profits^  together  with  tbe  an- 
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nual  interest  thereon,  of  each  of  said 
parcels  of  land,  together  with  the  im- 
provements thereon,  from  the  time  or 
times  the  same  were  granted  to  the 
said  Crowder,  Oarrett  and  Highland 
Avenue  &  Belt  Bailroad  Company,  re- 
spectively, by  the  said  Elyton  Land 
C>Dmpany,  to  the  time  the  report  is 
made.  It  is  further  ordered  that  an 
account  be  taken  of  the  annual  rents 
and  profits,  together  with  the  annual 
interest  thereon,  of  the  whole  of  said 
land  (saving  and  excepting  such  por- 
tions thereof  as  were  granted  by  the 
said  Elyton  Land  Company  before  the 
commencement  of  this  suit  to  said  per- 
sons hereinbefore  named,  or  either  of 
them),  first,  exclusive  of  the  improve- 
ments thereon,  and  second,  together 
with  all  the  improvements  thereon, 
from  the  time  of  the  death  of  the 
said  Bagley  to  the  date  of  the  re- 
port, and  to  inquire  and  ascertain,  if 
any  and  what  portion  of  said  land  is 
woodland  and  of  but  little  rental 
value.  Elyton  Land  Co.  i;.  Benny,  108 
Ala.   553,    18   Pac.   561. 

ZIL    Proceedings  ITnder  Statutes. 

A.    Declaration     in     JSjectment     for 

Dower, 
E.  B.  by  E.  P.,  her  attorney,  com- 
plains of  C.  D.:    For  that  whereas  the 

said  B.  B.,  on  the  day    of 

,  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 
was  possessed  of  the  one  undivided 
third  part  of,  etc.  (describe  the  prem- 
ises), as  her  reasonable  dower  as  widow 
of  A.  B.,  deceased,  late  the  husband 
of  the  said  E.  B.;  and  the  said  E.  B. 
being  so  possessed  thereof,  the  said  C. 
D.  afterwards,  to-wit,  on  the  — — 

day  of ,  in  the  year  aforesaid, 

entered  into  the  said  undivided  third 
part  of  the  said  premises,  etc.  Burr. 
App.  567,  11104. 

B.  Complaint  for  Admeasuretneni  of 
Dower. 

I.     That  the  plaintiff  was  married 

to  O.  B.  in  the  year ,  and  lived 

and  eohabitated  with  him  until  his 
death,  which  was  on  the  — —  day 
of ,  18—. 

n.  That  the  said  C.  B.,  during  said 
coverture  of  the  plaintiff,  was  seised 
of  an  estate  of  inheritance  of  and  in 


the  lands    situate    in 


and 


bounded  and  described  as  follows  (de- 
scription of  the  premises). 

m.    That  the  defendant  Z.  is  a  son 
and  heir  of  said  0.  B.,  of  full  age;  and 
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the  defendant  Y.  is  an  infant  son  and 
heir  of  said  C.  B. 

IV.  That  said  C.  B.  left  a  will, 
which  was  duly  proved  and  recorded 
in  the  office  of  the  surrogate  of 
-,  on  or  about  the day 


of ,  18 — ,  by  which  he  devised 

the  premises  (or  designate  wnat  por- 
tion was  devised)  to  the  defendant  W, 
for  life,  with  remainder  over  to  the 
defendants. 

Wherefore  the  plaintiff  asks  judg- 
ment for  one  equal  undivided  third  oi 
the  premises,  as  and  for  her  dower,  and 
that  it  may  be  admeasured  and  set  off 
to  her,  and  for  her  costs.  1  Abb.  Forms 
609. 

O.    By  Special  Proceedings. 

1.  Petition  for  Admeasurement  of 

Dower. 
To  the   (justices  of  the  supreme  court 

of  judicature   of  the   people   of  the 

state  of  New  York) : 

The  petition  of  H.  B.,  of  , 

widow  of  A.  B.,  of ,  de- 
ceased,  respectfully   showeth   that    the 

said  A.  B.  died  on  the day  of 

last,  leaving  an  estate  in  fee, 

belonging  to  him  at  the  time  of  his 
death,  in  and  to  (here  describe  the  real 
estate  left). 

And  your  petitioner  further  showeth 
that  she  has  not  had  her  dower  in  tne 
said  premises  above  described,  assigned 
to  her  within  forty  days  after  the  de- 
cease of  her  said  husband,  nor  at  any 
time  since.  Wherefore  she  respectfully 
applies  to  this  honorable  court  for  the 
admeasurement  of  her  said  dower. 
Dated,  etc.     Burr.  App.  554,  §1088. 

2.  Notice  of  Petition  for  Admeas- 

urement of  Dower, 
To  (naming  the  heirs,  or  if  they  are 
now  owners,  then  those  that  are): 
Please  to  take  notice  that  a  petition, 
of  which  the  above  is  a  copy,  will  be 
presented  to  the  (supreme  court  of 
judicature  of  the  people  of  the  state 
of  New  York),  at,  etc.,  on,  etc.,  at  the 
opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard; 
and  that  a  motion  will  then  and  there 
be  made,  that  the  same  be  granted. 
Dated,  etc.     Burr.  App.  540. 

3.  Order    for    Admeasurement    of 

Dower; 
In  the  matter  of  the  application  of  H. 
B.  for  the  appointment  of  commis- 
sioners for  the  admeasurement  of  her 
dower.  E.  P.,  for  the  widow.  G.  H. 
in  opposition. 


On  reading  and  filing  the  petition 
of  H.  B.,  widow  of  A.  B.,  deceased, 
and  the  notice  accompanying  the  same, 
and  an  affidavit  of  the  due  service  of 
the  said  petition  and  notice  on  (name 
the  persons),  and  after  hearing  Mr. 
E.  P.,  of  counsel  for  the  widow,  and 
Mr,  G.  H.,  in  opposition  thereto,  it  is 
ordered  that  admeasurement  be  made 
of  the  dower  of  the  said  H.  B.  in  and 
to  (describe  the  land),  and  it  is  fur- 
ther  ordered  that  O.  P.,  Q.  B.  and  S.  T., 
three  reputable  and  disinterested  free- 
holders, residing  in ,  be,  and 

they  are  hereby  appointed  commission- 
ers for  the  purpose  of  making  the  ad- 
measurement herein  directed;  and  that 
they  make  a  report  of  their  proceed- 
ings  to    this    court,    at,    etc.,    on     the 

day  of  next.    Burr. 

App.  584,  §1145. 

4.  Report     of     Commissioners     on 

Dower. 

We, — ,  I  > 

commissioners  appointed  by  the  (state 
the  court)  to  admeasure  the  dower  of 
in  the  lands  and  premises  de- 
scribed and  set  forth  in  her  petition^ 
in  the  above  entitled  cause,  do  certify 
and  return  to  the  said  court  that  after 
our  said  appointment  we  took  and  sub- 
scribed the  oath  of  office  required  by 
law,  and  then  went  to  the  lands  and 
premises  aforesaid,  and(  in  pursuance 
of  authority  to  us  given  for  that  pur- 
pose,   did    on     the    day     of 

admeasure,  set  apart  and  allot 

to  the   said ,  as  and  for   her 

dower  therein,  the  one-third  part  in 
value  of  the  said  lands  and  premises, 
as  follows,  to- wit  (here  describe  the 
premises).  And  that  the  said  commis- 
sioners do  ifurther  return,  report  and 
certify  to  the  said  court  the  items  of 
our  charges  as  follows  (here  insert 
items).  In  testimony  whereof  we  have 
hereunto  set  our  hands  and  seals  this 

day  of ,  in  the  year 

of 

pp.  576,  584.  pars.  1128,  1146. 

5.  Order   To    Confirm    Beport    of 

Commissioners  on  Dower, 
On  reading  and  filing  the  report  ot 
O.  P.,  Q.  E.,  'and  S.  T.,  commissioners 
heretofore  appointed  to  admeasure  the 
dower  of  the  said  H.  B.  in  the  lands 
and  premises  described  and  set  forth 
in  her  petition  for  the  appointment  of 
the  said  commissioners,  by  which  it  ap- 
pears that  after  being  duly  sworn,  they, 
the  said  commissioners,  did,  on  the 
day  of f  etc.,  admeao* 


-.    Compiled  from  Burr.  App. 
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nre,  set  apart  and  allolj  to  the  said 
H.  B.,  as  and  for  her  dower  therein, 
the  one-third  part  in  value  of  the  said 
lands  and  premises,  as  follows,  to-wit: 
(here  describe  the  premises).  And  by 
which  report  it  also  appears,  that  the 
charges  of  said  commissioners  attend* 
ing  such  admeasurement  are  (six  dol- 
lars). On  motion  of  Mr.  E.,  of  coun- 
sel for  the  said  H.  B.  (no  one  appear- 
ing to  oppose),  it  is  ordered  that  the 
said  report  be,  and  hereby  is  in  all 
things  ratified  and  confirmed.  Burr. 
App.  584,  §1146. 

6.  Order  in  Final  Judgment  Conr 
firming  Report  of  CommiS' 
tioners  Assigning  Dower. 

And  now,  to-wit,  on  the  sixty-ninth 
day  of  said  term,  upon  reading  the 
report  of  the  commissioners  appointed 
by  the  court  to  ascertain  the  dower 
of  the  plaintiff  and  her  damages,  filed 
in  the  clerk's  ofiice  on  the  25th  day 
of  February,  A.  D.  1881,  and  the  ex- 
ception of  the  plaintiff  to  the  said  re- 
port filed  in  said  ofiice  on  the  23d  day 
of  March,  A.  D.  1881,  and  hearing  what 
was  alleged  by  the  counsel  for  the  re- 
spective parties,  it  is  considered  that 
the  said  report  do  stand  confirmed,  and 
that  the  plaintiff  do  recover  against 
the  defendants  as  well  her  seisin  of  a 
third  part  of  the  rents,  issues,  and 
profits  of  the  freehold  in  her  writ  and 
declaration  mentioned,  to  hold  to  her 
in  severalty  to  the  amount  or  value 
of  one  hundred  dollars  per  annum,  as 
the  sum  of  ten  cents  for  her  dam- 
ages by  the  said  commissionertt  ascer- 
tained to  have  been  by  her  sustained 
on  occasion  of  the  detention  of  her 
dower,  and  also  her  costs  of  this  suit, 
to  be  taxed  by  the  clerk.  And  here- 
upon the  plaintiff  prays  a  writ  of 
execution  for  such  damages  ana  to  put 
the  plaintiff  in  perception  of  said  one- 
third  part  of  said  rents,  issues,  and 
profits  to  the  amount  or  value  afore- 
said, and  it  is  granted  to  her  issuable 
and  returnable  according  to  law.  Tal- 
bot r.  Talbot,  13  R.  I.  336. 

DRUNKARDS. — See  Disorderly  Con- 
duct; Husband  and  Wife;  Public 
Drunkenness. 
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I.  Demurrer  to  BepUcation  for  Du- 
plicity. 
For  that  the  said  plaintiff  hath  not, 
in  or  by  his  said  replication,  taken  or 
tendered  any  single  or  materiar  issue 
out  of  or  upon  the  said  plea  of  the 
said  defendant  by  him  last  above 
pleaded  in  bar,  but  hath  stated  and 
put  in  issue,  in  his  said  replication, 
that  the  said  bill  of  exchange,  in  the 
said  first  count  mentioned,  was  not 
made  and  drawn  for  the  corrupt  con- 
siderations in  the  said  last  plea  men- 
tioned, or  either  of  them,  whereas  every 
matter  and  thing  stated  in  the  said 
second  plea  in  any  matter  relating  to 

the  said  sum  of  £ in  the  said 

plea   mentioned,   which   is   one   of   the 
matters   stated   and   relied   upon   as   a 
consideration    in    the    said    replication, 
was  merely  stated  as  inducement,  and 
as  a  matter  upon  which  no  issue  was 
intended  to  be  offered  or  could  be  tak- 
en; and  for  that  the  said  plaintiff  hath 
not,  in  or  by  his  said  replication,  trav- 
ersed,   or    in    any    manner    denied     by 
traverse,  or  otherwise,  the  only  mate- 
rial fact  contained  in  the  plea  of  the 
said    defendant,    by    him    lastly    above 
pleaded   in   bar,   and  upon   which   any 
material  issue  could  be  taken,  namely,' 
whether    there    was   any    such    corrupt 
contract  and  agreement  for  making  and 
drawing,  or  in  respect  of  the  said  bill 
of    exchange    in   the   first    count    men- 
tioned, which  he  ought  to   have  done; 
and    for    that    the    said    replication    is 
double  and  confused,  in  putting  in  is- 
sue   two   several   and   distinct   matters, 
namely,   whether  the   said   bill   of   ex- 
change   in    the    said   first    count    men- 
tioned, was  given  for  two  illegal  con- 
siderations,   namely,    a    gambling    con- 
sideration, and  a  usurious  consideration, 
whereas    the    only    material    taci    v/oo- 
tained  in  the  second  plea  of  the  said 
defendant   was,   whether   it   was  given 
upon  a  corrupt  and  usurious  considera- 
tion, in  pursuance  of    a    corrupt    and 
usurious  contract  and  agreement;   and 
for    that   the   said    plaintiff   hath   not, 
in  or  by  his  said  replication,  traversed, 
denied,  or  in  any  manner  put  in  issue 
such   corrupt   contract   and   agreement, 
which  is  the  gist  and  foundation  of  the 
defense  of  the  said  defendant  in  that 
respect,   inasmuch  as  that  alone  could 
make   the   said   bill    of   exchange  void 
in   law,   or  bring  it  within   the   mean- 
ing and  intent  of  the  said  statute  in 
such  case  made  and  provided,  etc,     8 
Chit,  PL  1263. 
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XL    AiBdavlt  To  Compel  Blaetlon  Be- 
tween Several  Counts  for  Same 
Cause  of  Action. 
Y.  Z.f  being  duly  sworny  says: 
I.    That  lie  is  the  defendant  in  the 
above   entitled  action.      (Or  if   other- 
wise,   show   in    some   way    deponent's 
knowledge    of    the    circumstances    in- 
volved.) 

U.  That  only  one  transaction  of  the 
nature  mentioned  in  either  of  the  sup- 
posed causes  of  action  set  up  in  the 
complaint  Qver  occurred  between  de- 
ponent and  the  plaintiff,  and  that  the 
transactions  mentioned  in  both  of  the 
said  supposed  causes  of  action  are  in 
reality  one  and  the  same.  2  Abb. 
Forms  213. 

in.    Notice  of  Motion  To  Compel  Elee- 

tion  Between  Several  Counts  for 

Same  Canee  of  Action. 

Please   take   notice,   that    upon    the 

summons  and  complaint  in  this  action 

(and  on  an  affidavit,  of  which  a  copy 

is    herewith    served),    the   undersigned 

will  move  the  court,  at  a  special  term 

to  be  held  at ,  on  the 

day  of  ,  18 ,  at  


o  'clock    in    the 


noon,    or   as 


soon  thereafter  as  counsel  can  be  heard, 
th^t  the  plaintiff  be  required  to  elect 
between  the  first  stated  cause  of  ac- 
tion and  the  second  stated  cause  of 
action  in  the  complaint,  and  state  which 
he  will  rely  on;  and  that  on  such 
election  the  other  be  stricken  out;  or 
in  default  of  so  electing,  then  that  the 
second  stated  cause  of  action  be  strick- 
en out  as  redundant;  and  for  such 
other  or  further  relief  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Abb.  Forms  213. 


DXJBESS. 

I.     Pleas,  436 

A.  Duress  of  Imprisonment,  436 

B.  Duress  of  Imprisonment  {in  debt), 

436 

n.    Answers,  430 

A.  Duress  by  Imprisonment,  436 

B.  By  Threats,  436 

m.    Beplication  to  Plea  of  Dnresa^  437 

I.  Pleas. 
A.  Plea  Duress  of  Imprisonment, 
And  the  said  0.  D.,  defendant  in 
this  suit,  by  S.  G.  B.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 


his  aforesaid  action  thereof  against 
him,  because  he  sajns.  that  before  and 
at  the  time  the  said  promissory  note 
(or  bill  of  exchange)  was  made,  he, 
the  said  defendant,  was  imprisoned  by 
the  said  plaintiff  (and  others  in  col- 
lusion  with  him),  to- wit,  at,  etc.,  and 
then  and  there  continued  so  imprisoned 
until  he,  the  said  defendant,  through 
the  force  and  restraint  of  that  impris- 
onment, there  made  and  gave  the  said 
note  (or  bill  of  exchange),  to  the  said 

Slaintiff,  and  this,  etc.,  wherefore,  ete. 
lurr.  App.  346,  1634. 

B.  Plea  of  Duress  of  Imprisonment 
(in  debt). 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  8.  W.,  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  he  ought  not  to  be 
charged  with  the  said  debt,  by  virtue 
of  the  said  supposed  writing  obligatory 
(or,  indenture,  etc.),  because,  he  says, 
that  he,  the  said  defendant,  at  the 
time  of  making  the  said  writing,  to-wit, 

on  the  said  day  of  

in  the  year  one  thousand  eight  hundred 

and  ,  aforesaid,  at,  etc.   (the 

venue),  aforesaid,  was  unlawfully  im- 
prisoned by  the  said  plaintiff  (and 
others  in  collusion  with  him),  and  then 
and  there  detained  in  prison,  until  by 
the  force  and  duress  of  imprisonment 
of  him,  the  said  defendant,  he  made  the 
said  writing,  and  delivered  the  same  to 
the  said  plaintiff,  as  his  deed.  And 
this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  if  he  ought  to  be 
charged  with  the  said  debt,  by  virtue 
of  the  said  supposed  writing  obligatory 
(or,  indenture,  etc.)  Burr.  App.  356, 
1648;  3  Chit.  PL  965. 

II.    Answers. 

A.  Answer,  Duress  by  Imprisonment, 
That  the  defendant,  at  the  time  of 

the  making  of  the  said  (contract),  was 
imprisoned  by  the  said  plaintiff  (and 
others  in  collusion  with  him),  and  then 
and  there  detained  until,  by  the  force 
and  duress  of  imprisonment,  the  defend- 
ant made  and  delivered  the  same. 
Wherefore,  the  defendant  demands 
that  the  same  be  adjudged  void,  and  be 
delivered  up  to  be  canceled.  2  Abb. 
Forms  41. 

B.  Answer,  Duress  by  Threats. 
That  the  instrument  in  the  complaint 

mentioned  was  obtained  from  the  de- 
fendant by  the  plaintiff  (and  others  in 
collusion  with  him)  by  duress  of  the 
defendant  in  threatening  (or  beating) 
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the  defendant;  in  consequence  of  which, 
and  in  fear  and  apprehension  thereof, 
the  defendant  executed  the  instrument. 
Wherefore,  the  defendant  demands  that 
the  same  be  adjudged  void,  and  be  de- 
livered up  to  be  canceled.  2  Abb. 
Forms  41. 

■ 

m.    BepllcatiOD  to  Plea  of  Duress. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that  the 
said  plaintiff,  by  reason  of  anything- by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
thereof,  against  the  said  defendant^  be- 
cause he  says,  that  at  the  time  the 
said  (promissory  note)  was  made,  the 
said  defendant  was  free  and  at  large, 
and  not  under  any  imprisonment;  and 
that  such  (note)  was  made  by  the  said 
defendant  of  his  own  free  will,  and 
not  by  force  or  restraint  of  imprison- 
ment in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  plea 
alleged.  And  this  he,  the  said  plaintiff, 
prays  may  be  inquired  of  by  the  coun- 
try, etc.    Burr.  App.  375,  {679. 


L     Declaration  for  Obstructing  Bigbt 
of  Way,  437 

n.     Pleas,  438 

A.  Private  Way  by  Prescription,  438 

B.  JPrescriptive  Bight  Between  Closes, 

438 

C.  Sight    of    Way    hy    Non-existing 

Grant,  439 

nL    Complaint  for  Obstructing  Private 
Way,  439 

IV.     Answer,   Enjoyment  for   Twenty 
Year8»  439 

CROSS-BEFEBENCES : 
In  juNcmoNS : 

Injunction  Against  Stopping  a  Way. 
Trespass: 

Plea  of  Private  "Wlay  in  Trespass. 

L  Declaration  for  Obstmcting  Plaint* 
iff '8  Private  Bight  of  Way. 
For  that  whereas  the  said  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  said 
defendant  as  hereinafter  next  men- 
tioned, was,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  pos- 
sessed of  a  certain  messuage  (and  gar- 
den thereto  belonging),  with  the  ap- 
purtenances, situate  and  being  in  the 
parish   of  — ^—  in  the  county    of 


.    And,  by  reason  thereof,  the 

said  plaintiff,  during  all  the  time  afore- 
said, ought  to  have  had,  and  still  of 
right  ought  to  have,  a  certain  way 
from  and  out  of  the  said  (garden), 
unto,  into,  through,  and  over  a  certain 
(close),  in  the  parish  aforesaid,  and 
from  and  out  of  the  same,  unto  and  into 
(a  certain  wharf,  or  quary,  of  the  said 
plaintiff  in  the  parish  aforesaid),  and 
so  back  again  from  the  said  (wharf, 
or  query),  unto  and  into,  through,  over 
and  along  the  said  (close),  and  from 
and  out  of  the  same  into,  unto  and  the 
said  (garden)  of  the  eaid  plaintiff  for 
himself  and  his  servants,  on  foot,  to 
go,  return,  pass,  and  repass,  every  year 
and  at  all  times  of  the  year,  at  his 
and  their  free  will  and  pleasure,  as  to 
the  said  messuage  and  garden,  with  the 
appurtenances  of  the  said  plaintiff  be- 
longing and  appertaining.  Yet  the  said 
defendant  well  knowing  the  premises, 
but  wrongfully  and  unjustly  contriving, 
and  intending  to  injure  the  said  plaintiff 
in  that  behalf,  and  to  deprive  him  of 
the  use  and  benefit  of  his  said  way, 
whilst  the  said  plaintiff  was  so  pos- 
sessed of  his  said  messuage  (and  gar^ 
den),  with  the  appurtenances  as  afore- 
said, to-wit,  on,  etc.,  and  on  divers 
other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill  (or, 
if  in  C.  P.  "the  day  of  the  commence- 
ment of  this  suit")y  At,  etc.  (venue) 
aforesaid,  wrongfully  and  injuriously 
placed  and  erected,  and  caused  to  be 
placed  and  erected,  divers  large  quan- 
tities of  boards,  planks,  and  wood,  and 
across  the  said  way,  and  put  and  place^ 
and  caused  and  procured  to  be  put  and 
placed,  divers  other  large  quantities 
of  wood  and  timber  in  the  said  way, 
and  kept  and  continued  the  said  boards, 
planks,  and  wood,  so  placed  and  erected 
in  and  across  the  said  way,  as  afore- 
said, and  also  the  said  other  wood  and 
timber  in  the  same  way  as  aforesaid, 
for  a  long  space  of  time,  to-wit,  hither- 
to, and  thereby  during  all  the  time 
aforesaid,  the  said  way  was  and  still 
is  greatly  obstructed  and  stopped  up, 
and  the  said  plaintiff  by  means  thereof 
could  not,  during  the  time  aforesaid, 
or  any  part  thereof,  nor  can  he  now 
have  or  enjoy  his  said  way,  as  he  of 
right  ought  to  have  done,  and  other- 
wise might  and  would  have  done,  and 
hath  been  and  is,  by  means  of  the 
premises,  deprived  of  the  use,  benefit, 
and  advantage  thereof,  to-wit,  at,  etc* 
(venue)  aforesaid.    2  Chit.  PI.  807, 
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IL    Pleas. 

A.    Plea,  Private  Way  by  Prescription 
by  Freeholder, 

And  the  said  defendant  further  saith, 
that  he  the  said  defendant,  long  before, 
and  at  the  said  several  times  when, 
etc.,  was,  and  still  is,  seized  in  his 
demesne  as  of  fee,  of  and  in  a  certain 

close    called   ,    continuous   and 

next  adjoinng  to  the  said  close,  in 
which,  etc.,  and  that  he  the  said  de- 
fendant and  all  those  whose  estate  he 
now  hath,  and  at  the  said  several  times 
when,  etc.,  had  of  and  in  the  said 
close  called ,  from  time  where- 
of the  memory  of  man  is  not  to  the 
contrary,  have  had  and  used,  and  have 
been  accustomed  to  have  and  use,  and 
of  right  ought  to  have  had  and  used, 
and  the  said  defendant  at  the  said 
times  when,  etc.,  of  right  ought  to  have 
had  and  used,  and  still  of  right  ought 
to  have  and  use,  a  certain  way  for 
himself  and  themselves,  and  his  and 
their  servants,  farmers,  and  tenants, 
occupiers     of     the     said     close     called 

,  to  pass  and  repass  on  foot, 

and  with  horses,  mares,  geldings,  and 
other  cattle,  from  a  certain  common 
king's     highway,     in     the     parish     of 

aforesaid,  unto,  into,  through, 

over,  and  along  the  said  close  of  the 

said  plaintiff  called ,  in  which, 

etc.,  unto  and  into  the  said  close  of  the 
said  defendant,  and  so  from  thence 
back  again  unto,  into,  through,  and  over 
and   along  the   said   close   of  the   said 

plaintiff  called ,  in  which,  etc., 

unto  and  into  the  said  common  king's 
highway,  at  all  times  of  the  year  at 
his  and  their  free  will  and  pleasure,  as 
to  the  said  close  of  the  said  defend- 
ant, with  the  appurtenances  belonging 
and  appertaining.  And  the  said  de- 
fendant being  so  seised  of  his  said  close 
and  also  being  in  the  possession  there- 
of, and  having  occasion  to  use  the  said 
way,  did  with  his  servants  and  horses, 
and  mares  and  geldings,  and  cattle,  at 
the  said  several  times  when,  etc.,  pass 
and  repass,  in,  by,  through,  and  along 
the  said  way,  from  the  said  common 
king's  highway,  into,  through,  over, 
and   along  the   said   close  of   the   said 

plaintiff  called ,  in  which,  etc., 

unto  and  into  the  said  close  now  of 
the  said  defendant,  and  so  from  thence 
back  again,  in,  by,  through,  and  along 
the  said  way,  unto  and  into  the  said 
common  king's  highway,  using  the  said 
way  there  for  the  purpose  and  on  the 
occasion  aforesaid,  as  he  lawfully  might 


for  the  cause  aforesaid,  and  in  so  do- 
ing, etc.    3  Chit.  PI.  1118a. 

B.  Plea,  Prescriptive  Bight  of  Way 
Where  Defendant  Has  Closes  at 
Both  Ends, 

(State  a  seisin  in  fee,  as  in  preced- 
ing form.)  And  that  he,  the  said  C.  D,, 
and  all  those  whose  estates  he  now 
hath,  and  at  the  said  several  times 
when,  etc.,  had,  of  ~and  in  the  said  mes- 
suage, farm,  and  lands,  from  time 
whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had  and  used,  and 
have  been  accustomed  to  have  and  use, 
and  of  right  ought  ^to  have  had  and 
used,  and  the  said  C.  D.  at  the  said 
several  times  when,  etc.,  of  right  ought 
to  have  had  and  used,  and  still  of  right 
ought  to  have  and  use,  a  certain  way 
for  himself  and  themselves,  and  his  and 
their  servants,  farmers,  and  tenants, 
occupiers  of  the  said  messuage,  farm, 
and  lands,  to  pass  and  repass  on  foot, 
from  a  certain  close  in  the  parish  afore- 
said, near  to  a  certain  common  king's 
highway,  in  the  same  parish,  into, 
through,  over,  and  along  the  said  closes 
in  which,  etc.,  towards  the  said  mes- 
suage, farm,  and  lands,  now  of  the  said 
0.  D.  and  back  again,  unto,  into, 
through,  over,  and  along  the  said  closes 
in  which,  etc.,  unto  and  into  the  said 
close  (in  this  first  plea  mentioned),  to- 
wards the  said  common  king's  highway, 
at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure,  as  to  the 
said  messuage,  farm  and  lands,  of  the 
said  C.  D.  with  the  appurtenances  be- 
longing and  appertaining;  and  the  said 
C.  D.  being  so  seized  of  the  said  mes- 
suage, farm  and  lands,  and  also  being 
in  the  possession  thereof,  the  said  C.  D. 
in  his  own  right,  and  the  said  £.  F. 
as  his  servant,  and  by  his  command, 
at  the  said  several  times  when,  etc., 
did  pass  and  repass  On  foot,  in  and 
by  and  along  the  said  way  from  and 
out  of  the  said  close  (in  this  plea  first 
mentioned),  into,  through,  over,  and 
along  the  said  close  of  the  said  plain- 
tiff, in  which,  etc.,  towards  the  said 
messuage,  farms  and  lands,  now  of  the 
said  C.  D.  and  so  from  thence  back 
again,  in,  by,  through,  and  along  the 
said  footway  towards  the  said  common 
king's  highway,  using  the  said  way 
there  for  the  purpose  and  on  the  oc- 
casion aforesaid,  as  they  lawfully 
might  for  the  cause  aforesaid,  and  in 
so  doing,  etc.    3  Chit.  PI.  1120. 
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C.    Plea,  Bight  of  Way  by  Non-exUt- 
ing  Grant. 

And  for  a  further  plea  in  this  be- 
half (as  to  the  said  several  supposed 
trespasses  in  the  introductory  part  of 
the  said  second  plea  mentioned,  and 
therein  justified),  the  said  defendant 
by  like  leave,  etc.,  says  (actio  non), 
because  he  says,  that  he  the  said  de- 
fendant, long  before  and  at  the  said 
several  times  when,  etc.,  was,  and  from 
thence  hitherto  hath  been,  and  still  is, 
seised  in  the  demesne  as  of  fee,  of  and 
in  a  certain  (close)   situate  and  being 

in    the    parish    of  aforesaid; 

and  the  said  defendant  further  saith, 
that  long  before  any  of  the  said  sev- 
eral times  when,  etc.,  to-wit,  on,  etc., 
at,  etc.  (venue)  aforesaid,  by  a  certain 
deed  made  between  I.  K.,  the  then 
owner  of  the  said  (close),  in  which, 
etc.,  and  who  was  then  seised  thereof 
in  his  demesne  as  of  fee,  and  L.  M., 
who  was  then  seized  in  his  demesne  as 
of  fee  of  the  said  (close)  now  of  the 
said  dejfendant,  and  whose  estate  there- 
in he,  the  said  defendant,  now  hath, 
but  which  deed  hath  since  been  lost 
and  destroyed  by  accident,  and  there- 
fore cannot  be  brought  into  the  said 
court  here,  and  the  date  whereof  is  for 
that  reason  wholly  unknown  to  the  said 
defendant,  the  said  I.  K.  so  then  be- 
ing owner  of  the  said  (close),  in  which, 
etc.,  did  grant  to  the  said  L.  M.  so 
then  being  the  owner  of  the  said 
(close)  now  of  the  said  defendant,  and 
to  the  heirs  and  assigns  of  the  said  Lb 
M.,  a  certain  way  from  (describe  the 
way  which  may  be  thus):  a  certain 
public  king's  highway,  in  the  parish 
aforesaid,  into,  through,  over,  and  along 
the  said  (close),  in  which,  etc.,  unto 
and  into  the  said  (close)  now  of  the 
said  defendant,  and  so  back  again  from 
the  said  last-mentioned  (close),  into, 
through,  over,  and  along  the  said 
(close),  in  which,  etc.,  unto,  and  into 
the  said  public  king's  highway,  to  go, 
return,  pass  and  repass  on  foot,  by  him- 
self and  themselves,  and  his  and  their 
servants,  and  with  horses,  mares,  and 
geldings,  carts  and  carriages,  in  and 
along  the  said  last-mentioned  way, 
every  year,  and  at  all  times  of  the  year, 
at  his  and  their  free  will  and  pleasure. 
By  virtue  of  which  said  grant,  the  said 
defendant  before  and  at  the  said  sev- 
eral times  when,  etc.,  was  and  still  is 
entitled  to  such  way  as  last  aforesaid; 
and  the  said  defendant  being  so  seised 
and  entitled  to  sueh  way  as  last  afore- 


said, he  the  said  defendant  at  the  said 
several  times  when,  etc.,  having  oc- 
casion to  use  the  said  way,  did,  with  his 
servants,  and  with  his  said  horses, 
mares,  and  geldings,  carts  and  carriages, 
at  the  said  several  times  when,  etc.,  go, 
pass,  and  repass,  in,  by,  through,  and 
along  the  s^d  way  from  the  said  com- 
mon king's  highway,  into,  through, 
over,  and  along  the  said  (close)  of  the 
said  plaintiff  in  which,  etc.,  unto  and 
into  the  said  (close)  now  of  the  said 
defendant,  and  so  from  thence  back 
again,  in,  by,  through,  and  along  the 
said  way,  unto  and  into  the  said  com- 
mon king's  highway,  using  the  said  way 
there,  for  the  purpose  and  on  the  oc- 
casion aforesaid,  as  he  lawfully  might 
for  the  cause  aforesaid,  and  in  so  do- 
ing, etc.     3  Chit.  PI.  1122. 

in.    Oomplaint  for  Obstmctliig  Private 
Way. 

I.  That  the  plaintiff,  at  the  time 
hereinafter  mentioned,  was  (and  still 
is)  possessed  of  (here  describe  his 
premises,  e,  g.,  a  meadow  in  the  town 

of  ,  and  county  of  ), 

and  had  a  right  of  way  therefrom  over 
the  adjoining  land  to  the  highway  (or 
to  other  land  of  the  plaintiff),  to  pass 
and  repass  on  foot  freely  at  all  times 
(or  with  horses,  or  with  carts,  desig- 
nating the  use  of  the  way  according  to 
the  fact). 

II.  That    the    defendant,     on     the 

day  of  —  18 ,  and 

at  other  times  thereafter,  and  before 
this  action,  wrongfully  obstructed  said 
way  by  (building  a  fence  across  it), 
whereby  the  plaintiff  was  for  a  long 
time  (or  was,  and  still  is)  prevented 
from  enjoying  said  way,  to  his  damage 
dollars. 

III.  State  special  damage,  if  any. 
1  Abb.  Forms  476. 

IV.  Answer,  Enjoyment  of  Easement 
for  Twenty  Tears. 
I.  That  at  the  place  where  it  was 
alleged  in  the  complaint  that  the  de* 
fendant  had  erected  the  dam  com* 
plained  of,  there  had  been  erected  and 
maintained  by  the  defendant  (or  by 
one  M.  N.,  and  by  the  defendant  claim- 
ing under  said  M.  N.),  for  more  than 
twenty  years  before  the  time  of  the 
alleged  grievances,  a  mill-dam  upon  and 
across  the  said  creek,  of  the  same  or 
greater  height,  which  set  back  the 
waters  upon  and  flowed  the  premises, 
alleged  in  the  complaint  to  have  been 
in  the  possession  of   the   plaintiff,   to 
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the  same  or  greater  extent,  and  caused 
the  same  or  greater  obBtmetion  to  the 
flow  of  water  from  the  said  last-men- 
tioned mill,  as  was  caused  or  made  by 
means  of  the  said  dam  and  obstrnetion 
of  the  defendant  mentioned  in  the  com- 
plaint. 

II.  That  said  dam,  and  the  water 
power  created  thereby,  were,  and  had 
been,  during  all  the  time  above  men- 
tioned, held  and  enjoyed  by  (said  M.  N. 
and)  this  defendant,  claiming  title 
thereto  adverse  to  the  plaintiff  and  all 
other  persons;  and  were,  daring  all  said 
time,  used  for  the  propulsion  of  a  mill 
and  other  machinery  without  hindrance 
or  molestation  from  the  persons  owning 
or  occupying  the  mill  and  premises  al- 
leged in  the  complaint  to  have  been  in 
the  possessipn  of  the  plaintiff.  2  Abb. 
Forms  125. 

Note, — ^There  should  be  allegations 
that  the  possession  was  not  only  ''ad- 
verse'' but  "continuous.'*  Winslow 
V,  Winslow,  52  Ind.  8. 
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C.  For  Undivided  Share,  442 

D.  For  Term  of  Tears,  442 

E.  By  Several  Plaintiffs,  442 

P.    Suggestion  for  Damages  in,  442 

XL    Appearance^  443 

A.  Notice  With  Declaration,  443 

B.  Affidavit  of  Personal  Service,  443 

C.  Affidavit  of  Service  at  Besidence, 
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D.  Order  To  Appear  and  Plead,  443 
B.    Order   To  Appear  on  Motion   in 

Court,  443 

m.    Pleas,  443 

A.  General  Issue,  443 

B.  To  Suggestion  for  Mesne  Profits, 
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IV.  Oomplalnts;  444 

A.  General  Form,  444 

B.  Plaintiff  Once  in  Possession,  444 

C.  By  Owner  of  Undivided  Interest, 

444 

D.  By  Widow  for  Dower,  444 

E.  By  Widow  and  Heirs,  445 

F.  Title  by  Deed,  445 

G.  Title  by  Devise,  445 
H.     Title  by  Descent,  445 

V.  Denial  of  Title,  445 


VL    Petition  for  Order  To  Stay  Waflfe^ 

445 
Vn.    Writl^  446 

A.  Of  Possession,  446 

B.  Of  Possession  With  Fieri  Facias 

for  Costs,  446 

C.  Of  Possession  With  Capias,  446 

D.  Of  Restitution,  446 

CfBOSS-BEFEBENOES: 

Advxrsk  Possession: 

Answer,  Adverse  Possession,  Avoid- 
ing Deed; 

Answer,  Statute*  of  Limitations 
Pleaded  Against  Ejectment  by  the 
People; 

Answer  Setting  Out  Adverse  Posses- 
sion. 
Attornbts  : 

Affidavit  for  Order  Requiring  Plain- 
tiff's Attorney  To  Produce  His 
Authority  To  Sue  in  Ejectment; 

Order   That   Plaintiff's    Attorney    in 
Ejectment  Produce  His  Authority. 
Disclaimer: 

Answer,  Disclaimer  in  Ejectment  to 
Entire  Property. 
DowER,  Proceedings  To  Recover: 

Declaration  in  Ejectment  for  Dower; 

Complaint     for    Admeasurement     of 
Dower. 
Injunctions: 

Injunction    Against    Proceeding     in 
Ejectment. 
Judgment  Records: 

Judgment  Record  in  Ejectment,  Ver- 
dict for  Plaintiff; 

Judgment  Record  in  Ejectment  for 
Plaintiff  in  Default; 

Judgment  Record  in  Ejectment  for 
Plaintiff,  Title  Expires  Before 
Trial; 

Judgment   Record  in   Ejectment   for 
Plaintiff    on    Suggestion    of    Dam- 
ages. 
Judgments: 

Judgment  in  Ejectment  for  Plain- 
tiff; 

Judgment  in  Ejectment  for  Plaintiff 
on  Default; 
.    Judgment  in  Ejectment,  Title  Expires 
Before  Trial; 

Judgment  in  Ejectment  on  Suggestion- 
of  Damages; 

Judgments    in     Actions    for    Lands 
(Ejectment)   for  Recovery  of  Pos- 
session, With  Damages,  Etc. 
Mines  and  Minerals: 

Complaint  To  Recover  Possession  of 
Mine  and  for  Damages  After 
Ouster, 
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Verdict: 

Postea  on  Verdict  in  Ejectment  of 
Part  for.  Plaintiff  and  Part  for 
Defendant; 

Postea  in  Ejectment,  Verdict  for 
Plaintiff; 

Verdict  for  the  Defendant  (Eject- 
ment) ; 

Verdict  in  an  Action  for  Lan4 
(Ejectment). 

L    Declarations. 

A.  Declaration  in  Ejectment,  Cftn- 
mon  Law»  {Second  declaration 
with  actual  defendant's  name 
inserted.) 

In  the  king's  bench,  term, 

in  the year  of  the  reign  of 

King   William    the   Fourth.     , 

to-wit,  C.  D.,  was  attached  to  answer 
John  Doe  of  a  plea  of  trespass  and 
ejectmBnty  and  thereupon  the  said  John 
Doe,  by  ,   his  attorney,   com- 

plains:    For  that  whereas  A.   B.    (a) 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year  of  our  Lord 
f  had  demised  to  the  said  John 
Doe  ^— —  messuages,  sta- 
bles,                 ,   yards,    and    

gardens,  situate  and  being  in  the  parish 

of  —  ,  in  the  county  of , 

to  have  and  to  hold  the  same  to  the 
said  John   Doe  and  his  assigns,  from 

the  — ^^—  day  of .  in  the 

year    aforesaid,    for    and    during    and 

unto  the  full  end  and  term  of 

years  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended.  By 
Tirtue  of  which  said  demise,  the  said 
John  Doe  entered  into  said  tenements, 
with  the  appurtenances,  and*  became 
and  was  thereof  possessed  for  the  said 
term  so  to  him  thereof  granted  as 
aforesaid.  And  the  said  John  Doe  be- 
ing so  thereof  possessed,  the  said  C.  D. 

afterwards,  to-wit,  on  the day 

of ,  in  the  year  af ore^said,  with 

force  and  arms  entered  into  the  said 
tenements,  with  the  appurtenances,  in 
which  the  said  John  Doe  was  so  inter- 
ested, in  manner,  and  for  the  term 
aforesaid,  which  is  not  expired,  and 
ejected  him  the  said  John  Doe  out  of 
his  said  farm,  and  other  wrongs  to  the 
said  John  Doe  then  and  there  did, 
against  the  peace  of  our  said  lord  the 
king,  and  to  the  damage  of  the  said 

John   Doe   of pounds;     and 

therefore  he  brings  his  suit,  etc.  Steph. 
PL  33. 

(a)  This  is  the  name  of  the  party 
who  really  institutes  the  salt,  called 


'/the  lessor  of  the  plaintiff,"  Itnd  so 
distinguished  from  the  nominal  plain- 
tiff John  Doe. 

B.  Declaration  in  Ejectment,  Flai$^ 
tiff  Claiming  Whole  in  Fee  or 
for  Life, 

Supreme  court, of  > 

term,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  (f  orty;siz). 
(City  and)   county  of  (  )]  ss.: 

A.  B.,  by  £.  F.,  his  attorney,  com- 
plains of  C.  D..  For  that  whereas,  the 
said   A.   B.   on   the  — ^— —   day  of 

,  in  the  year  of  ouV  Lord  one 

thousand   eight  hundred  and  ■■■ 

(some  day  e3ter  the  title  accrued),  was 
possessed  of  *  a  certain  dwelling  house 
and  garden  (or  "of  a  certain  lot  of 
woodland,"  or  **of  a  certain  orchard,*' 
or  otherwise,  as  the  case  may  be),  with 
the  appurtenances,  situate  in  the  town 

of  ,   in   the   said    county    of 

,  and  being  known  ana  desig- 
nated as  lot   (or  ''as  parcel  of  lot," 

or   "as    subdivision   number  ^— — 

of   lot")    number   ,   in   range 

of  townships  of  a  certain  tract  of  land 

called  and  known  as patent 

(or  "purchase";  or,  if  the  premises 
cannot  be  so  described,  then  say:  '*and 
adjoining  northwardly  to  lands  late 
in  the  occupation  of  G.  H.;  south- 
wardly to  lands  late  in  the  occupation 
of  J.  K.;  eastwardly  to  land  late  in 
the  occupation  of  L.  M.;  and  west* 
wardly  to  lands  late  in  the  occupation 
of  N.  O.;  or,  if  there  have  been  no 
occupants  of  such  adjacent  lands,  then 
stating  the  natural  boundaries,  if  any; 
and  if  none,  describing  such  premises 
by  metes  and  bounds;  or  in  some  other 
way  so  that  from  such  description,  pos- 
session of  the  premises  claimed  may  be 
delivered):  which  said  premises  the 
said  A.  B.  claims  in  fee  (or  "for  his 
own  life,"  or  "for  the  life  of  one  & 
S.,"  as  the  case  may  be);  and  he  the 
said  A.  B.,  being  so  possessed  thereof, 
the  said  C.  D.  afterwards,  to-wit,  on 
the  — ^  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight 

hundred  and ,  entered  into  the 

said  *  premises,  and  ejected  the  said 
A.  B.  therefrom;  and  unjustly  with- 
holds from  the  said  A.  B.  the  posses* 
sion  thereof:     To  the  damage  of  the 

said  A.   B.   of  dollars   <any 

nominal  sum),  and  therefore  he  brings 
his  suit,  etc. 

E.  F.,  attorney  for  plaintiff. 
Supreme  Court  Bules,  ed.  1831,  App^; 
Burr.  App.  565,  {1100. 
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C.    heclaration  in  Ejectment  far  Un- 
divided  Share. 

(As  in  last  form  tb  the  *;  and  then 
as  follows) :  the  one  equal  undivided 
moiety  (or  ''the  one  equal  undivided 
third  [or  fourth  or  other]  part,"  ac- 
cording to  the  share  or  interest  the 
plaintiff  claims),  of  a  certain  dwelling 
house  and  garden,-  etc.  (describing  tne 
premises  as  in  last  form),  which  said 
premises  the  said  A.  B.  claims  in  fee, 
etc.  (as  in  last  form  to  the  last  *,  and 
then  as  follows):  one  equal  undivided 
moiety  (or  'Hhird"  or  ''fourth"  or 
other  part,  according  to  the  share  or 
interest  the  plaintiff  claims),  and 
ejected  the  said  A.  B.,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  566, 
11101. 

I).   Declaration  in  Ejectment  for  Term 
of  Years. 

(As  in  I,  B,  or  I,  C,  as  the  case  may 
be,  to  the  end  of  the  description  of  the 
preniises,  and  then  as  follows):  which 
said  premises  the  said  A.  B.  claims 
upon  the  demise  of  one  B.  S.,  for  a 
term  of  years,  to-wit,  for  the  term  of 

'  years,  from  the day 

of last  past  (or  "in  the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and  "),  thence  next  en- 
suing, '  and  fully  to  be  complete  and 
ended:  and  the  said  A.  B.  being  so 
possessed  thereof,  the  said  C.  D.  after- 
wards, to-wit,  on,  etc.,  entered  into  the 
said  premises,  which  the  said  R.  S.  had 
demised  as  aforesaid,  for  the  term 
aforesaid,  which  is  not  yet  expired,  and 
ejected,  etc.  (as  in  I,  B,  to  the  end). 
Burr.  App.  566,  §1102. 

E.    Declaration  hy  Several  Plainiiffs, 

(Caption   as   in   I,   B.)      (City   and) 

county  (of ),  ss.:     A.  B.,  I.  J. 

and  K.  L».,  by  E.  P.,  their  attorney, 
complain  of  C.  D.:  For  that  whereas, 
the   said   A.   B.,  L   J.   and  K.   L.,   on 

the  day  of  ,  in  the 

year,  etc.,  were  possessed  of  a  certain 
dwelling  house  and  garden,  etc.  (de- 
scribe the  premises  as  in  I,  B,  or  I,  C, 
and  then  proceed  as  follows):  which 
said  premises  the  said  A.  B.,  I.  J.  and 
K.  L.  claim  in  fee  (or  "for  their  joint 
lives,"  or  "for  the  life  cf  R.  S.," 
or  as  in  I,  D,  or  otherwise,  as  the 
case  may  be) ;  and  the  said  A.  B.,  I.  J. 
and  K.  L.,  being  so  possessed  thereof, 
the  said  C.  D.  afterwards,  to-wit,  on, 
etc.,  entered  into  the  said  premises, 
and   ejected  them   therefrom,  and  un- 


justly  withholds  from  them  the   pos- 
session thereof. 

And  also,  for  that  whereas  the  said 
A.  B.,  on,  etc.  (as  in  I,  B,  I,  C  and 
I,  D,  describing  the  premises  as  "a 
certain  other  dwelling  house  and  gar- 
den," or  "a  certain  other  lot,"  etc., 
to  the  words  "withholds  from  him  the 
said  A.  B.  the  possession  thereof"). 

And  also,  for  that  whereas,  etc.,  the 
said  I.  J.,  on,  etc.  (as  in  the  second 
count,  substituting  "L  J."  for  "A. 
B.'^  throughout). 

And  also,  for  that  whereas,  the  said 
K.  L.,  on,  etc.  (as  in  the  second  count, 
substituting  "K.  L."  for  "A.  B." 
throughout,  and  conclude  as  follows): 
To  the  damage  of  the  said  A.  B.,  I.  J. 

and   K.   L,    of dollars    (any 

nominal  sum),  and  therefore  they  bring 
their  suit,  etc. 

E.  F.,  atty.  for  plaintiffs. 

Burr.  App.  566,  §1103. 

F.    Suggestion  for  Damages  or  Mesne 
Profits  in  Ejectment, 

A'ad    nomr   at    this    day,    to-wit,    the 
day  of  ,  in  the  year 


one     thousand      eight      hundred     and 

,  at,  etc.,  before  the  said  (or 

"within  mentioned")  justices  of  the 
supreme  court  of  judicature  aforesaid 
(or  "within  mentioned"),  comes  the 
said  (or  "within  named")  A.  B.,  by 
his  attorney,  and,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  suggests  to  the  said 
court,  and  gives  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here,  to  understand  and  be  informed, 
that  the  said  A.  B.  claims  from  the 
said   (or  "within  named")   C.  D.  the 

sum  of dollars;  in  which  sum 

the  said  C.  D.  is  indebted  to  him  tUb 
said  A.  B.  for  the  use  and  occupation 
of  the  premises,  in  the  above  (or 
"within")  written  judgment  described, 

from    the  day   of   , 

in   the   year,  etc.,  until   the  ■ 

day  of ,  in  the  year,  etc.,  dur- 
ing all  of  which  time  the  said  C.  D. 
enjoyed  the  mesne  profits  thereof;  and 
the  value  of  which  profits  amounts  to 

the  said  sum  of dollars  above 

claimed.  And  being  so  indebted  aa 
aforesaid,  the  said  C.  D.,  in  considera- 
tion thereof,  afterwards,  to-wit,  on, 
etc.  (some  day  after  the  recovery  of 
the  judgment),  at,  etc.,  undertook,  and 
then  and  there  faithfully  promised  the 
said  A.  B.  to  pay  him  the  said  A.  B. 
the  said  sum  of dollars,  when 
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he  the  said  C.  D.  should  he  thereunto 
afterwards  requested;  yet  the  said  C. 
D.y  although  often  requested,  etc.,  hath 

not  yet  paid  the  said  sum  of 

dollars,  or  any  part  thereof,  to  the  said 
A.  6.,  but  so  to  do  hath  hitherto  wholly 
refused,  and  still  doth  refuse;  to  the 
damage  of  the  said  A.  B.  of  the  said 
sum  of  — —  dollars  above  claimed, 
<etG. 

E.  F.,  attorney  for  plaintiff. 
Burr.    App.    5a6,    §1152. 

XL    Appearance. 

A.  Notice  With  Declaratian  in  EjeeU 

ment. 

To  Mr.  C.  D.:  You  are  hereby  noti- 
fied that  the  declaration,  with  a  copy 
whereof  you  are  now  herewith  served, 
and  to  which  copy  this  notice  is  sub* 
joined,   will   be   filed   on   the  ■ 

day  of  next  (or  ' 'instant ")> 

being  the  first  (or  other)  day  of  the 
next  (or  ''present'*)  term  of  the  su- 
preme court  of  judicature  of  the  people 
of  the  state  of  New  York:  That,  upon 
filing  the  same,  a  rule  will  be  entered, 
requiring  you  to  appear  and  plead  to 
the  said  declaration,  within  twenty 
days  after  the  entry  of  such  rule:  And 
that  if  you  neglect  so  to  appear  and 
plead,  a  judgment  by  default  will  be 
entered  against  you,  and  the  plaintiff 
will  recover  possession  of  the  premises 
specified  in  the  said  declaration.    Dated 

this  day  of ,  18—.. 

Yours,  etc., 
E.  F.,  attorney  for  plaintiff. 
(Or  "A.  B.,  plaintiff  ia  person.'') 

Burr.  App.  539,  §1065. 

B.  Affidavit   of  Personal   Service  of 

Declaration  in  Ejectment, 

(Title    of    the    cause.)      (City    and) 

county    (of   ),    ss.:      I.    J.    of 

,    being    duly    sworn,    deposes 

and  says  that  on  the  day  of 

last   (or  "instant")    he  per* 

sonally  served  C.  D.,  the  defendant 
in  this  suit,  who  is  the  actual  occupant 
of  (or  "the  person  exercising  acts  of 
ownership  on,"  or  "claiming  title  to," 
or  "claiming  some  interest  in"),  the 
premises  for  which  this  action  is 
brought,  with  a  true  copy  of  the  dec- 
laration hereunto  annexed;  and  also  a 
true  copy  of  the  notice  in  writing  to 
the  said  declaration  subjoined,  and 
likewise  hereunto  annexed.  And  fur* 
ther  deponent  says  not.  Sworn,  etc 
Burr.  App.  503,  §1016. 


C.  Affidavit  of  Service  of  Declaration 

in  Ejectment  at  Besidence. 

(Title    of    the    cause.)      (City    and) 

county    (of   ),    ss.:      I.    J,    of 

,    being    duly    sworn,    deposes 

and  says  that -on  the day  of 

last  (or  "instant")  he  per- 
sonally served  C.  D.,  the  defendant  in 
this  suit,  who  is  the  actual  occupant 
of  (or  "the  person  exercising  acts  oi 
ownership  on,"  or  "claiming  title  to," 
or  "claiming  some  interest  in"),  th< 
premises  for  which  this  action  is 
brought,  with  a  true  copy  of  the  dec- 
laration hereunto  annexed;  and  also  a 
true  copy  of  the  notice  in  writing  to 
the  said  declaration  subjoined,  and 
likewise  hereunto  annexed;  by  leaving 
the  same  with  one  R.  L.,  being  a  per- 
son of  proper  age,  at  the  dwelling  house 
of  the  said  defendant  C.  D.,  he  being 
absent  (or  "at  the  residence  of  the 
said  defendant  C.  D.  because  he  could 
not  be  found,"  or  "by  leaving  the 
same  with  the  wife  of  the  said  defend- 
ant, on  the  said  premises"):  And 
further  this  deponent  says  not. 

1.  «i. 

Sworn,  etc.  Burr.  App.  503,  §1016 
(a). 

D.  Order  To  Appear  and  Plead. 

(Date.)  (Title  of  cause.)  B.  P., 
attorney. 

On  filing  the  declaration  in  ejectment 
in  this  cause,  and  the  notice  in  writing 
thereto  subjoined,  directed  to  the  said 
defendant,  and  on  reading  and  filing 
an  afiidavit  of  due  personal  service 
upon  the  said  defendant,  of  a  copy  of 
the  said  declaration,  and  of  the  said 
notice  thereunto  subjoined;  and  on  mo- 
tion of  E.  F.,  on  behalf  of  the  said 
plaintiff,  ordered  that  the  defendant 
appear  and  plead  within  twenty  days, 
or  that  his  default  be  entered.  Burr. 
App.  581,  §1138;  6  Hill  263. 

E.  Order  To  Appear  and^  Plead  on 

Motion  in  Open  Court, 

(Title.)     E.  F.,  attorney  for  plff. 

On  filing  the  declaration  in  this 
cause,  etc:  (as  in  last  form)  and  on 
reading  and  filing  an  affidavit  of  serv- 
ice of  a  copy  of  the  said  declaration 
and  notice  upon  (name  the  person 
served) J  and  on  motion,  etc.  (as  in 
last  form).    Burr.  App.  581,  §1138a. 

in.    Plea& 

A.    Plea  in  Ejectment,  General  Issue, 

And   the   said   C.   D.   by   6.   H.,   his 

attorney,   comes   and   says   that    he   is 
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not  goiliy  of  unlawfully  withholding 
the  premises  claimed  by  the  said  A.  fi., 
as  alleged  in  the  said  declaration  of 
the  said  A.  B.  And  of  this  he  the  said 
C.  D.  puts  himself  upon  the  country. 
And  the  said  A.  B.  doth  the  like,  etc. 
G.  H.,  attorney  for  deft. 
Burr.   App.   669,    §1108. 

B.    Flea   To  SuggeatUm    for  Mesne 
Profits. 

And  the  said  C.  D.,  by  G.  H.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc,  and  says  that 
he  did  not  undertake  or  promise  in 
manner  and  form  as  the  said  A.  B 
hath  above  in  his  said  suggestion,  in 
that  behalf  alleged  against  him.  And 
of  this  he  the  said  C.  D.  puts  himself 
upon  the  country,  etc.  And  the  said 
A.  B.  doth  the  like,  etc. 

G.  H.,  attorney  for  deft. 

Burr.  App.  570,  §1109, 

IV.    Oomplalnta. 

A.  Complaint  in  SJeotmeni,  General 

Form, 

L  That  the  plaintiff  is  seized  in 
fee  (or  for  life  *,  or  other  estate)  of  t 
the  following  described  premises  (des- 
ignating the  same;  see  next  form). 

n.  That  the  defendant  is  in  pos- 
session thereof,  and  withholds  the  same 
from  him. 

Wherefore  the  plaintiff  demands 
judgment: 

.1.     For  the  possession  of  the  said 
premises. 

2.  For  dollars,  the  plain- 
tiff's damages  by  the  witnholding  of 
the  same;  together  with  his  costs.  1 
Abb.  Forms  514. 

Note, — This  form  is  approved  in 
Payne  v»  Treadwell,  16  Cal.  220,  244. 

B.  Complaint    in    Ejectment,  Where 

the  Plaintiff  Was  Once  in  PoS' 
session. 


L     That   on  the 


— -    day    of 

,  IS —  (designating  a  day  after 

plaintiff's  title  accrued,  and  before  the 
defendant's  entry),  the  plaintiff  was 
lawfully  possessed,  as  owner  in  fee 
simple  (or  as  tenant  for  her  own  life,  * 
or  as  tenant  for  the  life  of  one  M.  K., 
or  as  tenant  for  the  term  of  ■ 

years),  of  t  the  following  described 
premises  in  said  county  (here  describe 
premises  in  question,  designating  the 
number  of  the  lot  or  township,  if  any, 
in  which  they  are  situated;  if  none, 
stating  the  names  of  the  last  occu- 
pants of  lands  adjoining  the  sam«,  if 


any;  if  there  be  none,  stating  the  nat- 
ural boundaries,  if  any;  and  if  none, 
describing  such  premises  by  metes  and 
bounds,  or  in  some  other  way,  so  that, 
from  such  description,  possession  of  the 
premises  claimed  may  be  delivered). 

n.  That  the  plaintiff  being  so  pos- 
sessed   thereof,    the   defendant     after^ 

wards,     on     the     day     of 

y  IS—,  entered  into  said  prem- 
ises (and  ousted  the  plaintiff),  and 
that  he  unlawfully  withholds  from  the 

Slaintiff  the  possession  thereof,  to  his 
amage dollars. 

m.  That  the  value  of  the  use  and 
occupation  of  said  premises  since  said 

day  of  ,  18 — ,   and 

while  the  plaintiff  has  been  excluded 
therefrom  oy  defendant,  is  — — 
dollars. 

Demand  of  possession,  damages  and 
rents.     1  Abb.  Forms  615. 

Note, — ^An  actual  ouster  by  defend- 
ant or  those  under  whom  he  holds  must 
be  alleged.  Watson  r.  Zimmerman,  6 
Cal.  46. 

If  claim  is  made  for  damages,  exaet 
time  of  alleged  ouster  should  be  stated, 
otherwise  it  is  not  materiaL  Collier  v. 
Corbett,  15  Oal.  183. 

C.  Complaint  in  Ejectment  h$  Owner 

of  Undivided  Interest, 
As  in  either  preceding  form,  insert- 
ing at  the  t:  one  undivided  naif  (or 
third,  or  other)   interest  in.     1  Abb. 
Forms  517. 

D.  Complaint  in  Ejectment  bff  Widom 

for  Dower  (a). 
As  in  either  preceding  form,  sub- 
stituting, at  the  *:  as  her  reasonable 
dower  as  the  widow  of  her  husband, 
the  late  C.  B.,  of  the  one  undivided 
third  part  of  the  following  described 
premises.     1  Abb.  Forms  517. 

Complaint  in  Ejectment  hy  Widow  for 

Dower   (b), 

L  That  the  late  A.  B.  was  the  hna- 
band  of  the  plaintiff  at,  and  for  many 
years  next  previous  to,  his  death;  that 
he  died  many  years  since;  and  that 
at  the  time  thereof  of  his  death,  and 
for  many  years  previous  thereto^  he 
was  seized  in  fee  simple  and  in  pos- 
session of  the  following  described  prem- 
ises (description  as  in  IV,  B). 

n.  That  the  plaintiff  is  entitled  to 
one  undivided  third  part  thereof  for 
her  life,  as  her  reasonable  dower. 

m.  That  the  defendant  T.  Z.  is 
in  possession  of  said  premises  and 
wrongfully  and  unjustly  withholds  from 
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plaintiff  the  possession  of  her  said  one* 
third  part  thereof  as  her  dower. 

IV.  That  the  other  defendants  claim 
an  estate  in  fee  in  said  premises,  as 
the  heirs  at  law  of  the  said  A.  B.; 
that  they  are  the  legitimate  children 
of  said  A.  B. 

Wherefore,  the  plaintiff  demands 
judgment  that  she  recover  possession 
of  one  undivided  third  part  of  said 
premises  for  her  own  life,  against  said 
defendant  Y.  ,Z..  and  that  she  is  en* 
titled  to  one  undivided  third  part  there- 
of for  her  own  life  against  all  the  other 
defendants,  and  that  she  recover  her 
costs  of  this  action.  1  Abb.  Forms 
517. 

E.  Complaint  in  Bjeeimeni  by  Widow 
and  Heirs, 

L     That   one   M.   K.   was,   on   and 

before  the  — —  day  of  y 

IS — ,  seised  in  fee  and  in  the  lawful 
possession  of  the  following  premises 
(describing  them  as  in  IV,  B). 

IL  That  being  so  seized  and  pos- 
sessed, he  died,  on  the  day 

of  ,   18 — f  intestate,    leaving 

C.  B.,  one  of  the  plaintiffs,  his  widow, 
and  the  other  plaintiffs,  his  only  heirs 
at  law,  him  surviving. 

HL  That  the  plaintiffs  (heirs)  were, 
and  are,  seized  in  fee  and  entitled  to 
the  possession,  subject  to  the  life  ee- 
tate  of  the  plaintiff  (widow)  in  an 
undivided  third  part  thereof. 

IV.  That  the  defendants  are  wrong- 
fully iu  possession,  and  claim  a  right 
thereto;  and  (although  on  the  — 

day  of 9  18 — ,  they  were  duly 

requested)  they  refuse  to  ^ive  up  the 
possession,  and  unjustly  withhold  the 
same  from  the  plaintiffs. 

Demand  of  relief.  1  Abb.  Forms 
518. 

F.  ComphUni  in  Ej&etmeni,  Setting 
Forth  Plaintif's  TitU  by  Deed. 

I.     That  on    the   day    of 


the  possession  thereof,  to  his  damage 
dollars.    1  Abb.  Forms  518. 

G.    Complaint  in  Ejectment,  Setting 
Forth  Title  hy  Devise, 

I.    (As  in  preceding  form.) 

n.     That  on  the  day    of 


y  18—,  the  said  M.  N.   died, 

having  by  his  last  will  devised  to  the 
pl^ntiff  the  said  premises,  which  wUl 
has  been  duly  proved  as  a  will  of  real 
estate  in  the  office  of  the  surrogate  of 

the  county  of , 

m.  (Continue  as  above.)  1  Abb^ 
Forms  519. 

H.  Complaint  in  Ejectment,  Setting 
Forth  Title  hy  Descent, 

I.    That  one  M.  N.,  late  of ^ 

deceased,  was,  at  and  before  his  death, 
seized  in  fee  simple  of  (here  describe 
the  premises),  and  was  at  the  time  of 
his  death  in  the  possession  of  said 
premises. 

n.     That   on  the  — —  day  of 

,  18—,  at ,  said  M.  N. 

died  intestate,  leaving  surviving  him 
these  plaintiffs,  his  only  children  and 
heirs  at  law. 

in.  That  on  or  about  the  — ^— — 
day  of  ,  18—,  the  defendant 


,  18 — ,  one  M.  N.  was  lawfully 
seized,  as  owner  in  fee  simple  (or  other- 
wise), and  in  possession  of  the  follow- 
ing described  premises  (decription  as 
in  form  621). 

IL     That  being  so  possessed  thereof, 

on  the day  of ,  18— v 

by  his  deed,  bearing  date  on  that  day, 
he  duly  conveyed  the  same  (or  state 
the   estate  conveyed)   to  the  plaintiff. 

m.     That  on  the  day  of 

,  the  defendant  entered 


into   said   premises,   and   that   he  un- 
lawfully withholds  from  the  plaintiff 


unlawfuUy<  entered  into,  and  now  is 
in  possession  and  actual  occupancy  of, 
saia  premises,  without  leave  of  the 
plaintiff,  or  any  right  or  title  thereto^ 
and  unlawfully  withholds  possession 
thereof  from   the   plaintiffs,   to    their 

damage  dollars. 

(Demand  of  relief.)  1  Abb.  Forms 
519. 

V.    Astwer,  Denial  of  Title. 

That  the  plaintiff,  at  the  commence- 
ment of  this  action,  was  not  the  owner 
of  the  premises  alleged  (nor  entitled  te 
possession  thereof).    2  Abb.  Forms  158/ 

Note, — "This  form  is  only  appro- 
priate where  the  averment  of  title  in 
the  complaint  is  in  general  terms  with* 
out  stating  the  sources  of  title.''  2 
Abb.  Forms  153. 

VL    Petitloii  for  Otder  To  Stay  Wastei 

To  the  justices,  etc.:     The  petition 

of  A.  B.  of respectfully  show- 

eth,  that  he  has  lately  commenced  an 
action  of  ejectment  in  this  honorable 
court  (and  which  is  still  pending  unde- 
termined), against  C.  D.  for  the  recov* 
ery  of  all  (describe  the  premises). 

And  your  petitioner  further  showd 
that  the  said  0.  D.  has,  pending  the 
said  suit|  made  waste  of  the  land  in 

Vol. 


446 


EJECTMENT 


demand,  by  (set  forth  the  acts  of 
waste). 

Wherefore  your  petitioner  prays  this 
honorable  court  to  grant  an  order  re- 
straining the  said  C.  D.  from  the  com- 
mission of  any  farther  waste  thereon. 
Dated,  etc. 

E.  F.,  attorney. 

(City  and)  county  (of ),  ss.: 

A.  B.,  the  above  named  petitioner,  be- 
ing duly  sworn,  deposes  and  says  that 
the  matters  set  forth  in  the  above  peti- 
tion of  this  deponent  are  true.  Sworn, 
etc.  A.  B. 

Burr.  App.  554,  81089. 

Vn.    WrItB. 

A.  Writ  of  Posseasian  in  Ejectment, 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of  the  (city  and)  county 

of  ^  greeting:     Whereas  A.  H 

has  lately,  in  our  supreme  court  of 
judicature,  by  the  judgment  of  the  said 
court  recovered  against  C.  D.  one  mes* 
suage,  etc.  (describing  the  premises 
recovered,  with  the  like  certainty,  as 
required  in  the  declaration),  which  said 
premises  have  been,  and  are  still,  un- 
justly withheld  from  the  said  A.  B.  by 
the  said  C.  D.,  whereof  he  is  convicted, 
as  appears  to  us  of  record;  and  foras- 
much as  it  is  adjudged  in  the  said  court 
that  the  said  A.  B.  have  execution 
upon  his  said  judgment  against  the  said 
C.  D.  according  to  the  force,  form  and 
effect  of  his  said  recovery;  therefore 
we  command  you  that  without  delay 
you  deliver  to  the  said  A.  B.  possession 
of  the  said  premises  so  recovered,  with 
the  appurtenances;  and  that  you  certify 
to  our  said  supreme  court  of  judicature, 
before  our  justices  thereof,  at  the  capi- 
tol    in    the    city    of    Albany,    on     the 

: Monday  of next,  in 

what  manner  you  shall  have  executed 
this  writ:*  And  have  you  then  and 
there  this  writ.  Witness  Greene  C. 
Bronson,  esquire,  oar  chief  justice,  at, 
etc.,  on,  etc. 

Hallett  and  others,  clerks. 
E.  F.,  attorney. 
Burr.  App.  588,  81156. 

B.  Writ  of  Possession  in  Ejectment 

With  Fieri  Facias  for  CosU, 

(As  in  last  form  to  the  *,  and  then 

as  follows):     We   also   command  you, 

that  of  the  goods  and  chattels  of  the 

said  C.  D.  in  your  bailiwick,  you  cause 

to  be  made  dollars,  which  in 

our  same  court  were  adjudged  to  the 
said  A.  B.  for  damages  which  he  had 
sustained,  as  well  on   occasion   of  the 


matters  aforesaid,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D. 
is  convicted,  as  appears  to  us  of  rec- 
ord. And  if  sufficient  goods  and  chat- 
tels of  the  said  G.  D.  cannot  be  found 
in  your  bailiwick,  that  then  you  cause 
the  same  to  be  made  of  the  lands, 
tenements,  real  estate  and  chattels  real, 
whereof  the  said  C.  D.  was  seised  on 

the day  of  ,  in   the 

year  one  thousand  eight  hundred  and 

^  or   at   any  time   afterwards, 

in  whose  hands  soever  the  same  may 
be:  And  that  you  have  those  moneys 
before  our  said  justices,  on  the  return 
day  aforesaid,  to  render  unto  the  said 
A.  B.,  for  his  damages  aforesaid;  and 
have  you  then  and  there  this  writ. 
Witness,  etc.  (teste,  etc.,  in  usual 
form).     Burr.  App.  588,  §1157. 

0.    Writ  of  Possession  in  Ejectment 
With  Capias  Ad  Satisfaciendum, 

(As  in  VII,  A,  to  the  *,  and  then 
as  follows):  We  also  command  you 
that  you  take  the  said  G. .  D.,  if  he 
may  be  found  in  your  bailiwick,  and 
him  safely  keep,  so  that  you  may  have 
his  body  before  our  said  justices  of 
our  said  supreme  court,  on  the  return 
day  aforesaid,  to  satisfy  the  said  A.  B. 

dollars,  which  were  lately  in 

our  said  court  adjudged  to  the  said 
A.  B.  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
matters  aforesaid,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  Dl 
is  convicted  as  appears  to  us  of  record. 
And  have  you  then  there  this  writ. 
Witness,  etc.  (teste,  etc.,  in  usual 
form).    Burr.  App.  589,  81158. 

D.     Writ  of  Bestitution  in  Ejectment, 
{On  reversal.) 

The  people,  etc.,  to  the  sheriff,  etc., 
greeting:  Whereas,  by  our  writ  to 
you  heretofore  directed,  we  commanded 
you,  that  (here  recite  the  writ  of  pos- 
session), and  by  virtue  of  which  said 
writ  you  caused  the  said  A.  B.  to  be 
put  in  possession  of  the  said  described 
premises,  as  we  have  been  informed, 
and  because  that  writ  did  wrongfully, 
unadvisedly  and  erroneously  issue  out 
of  our  said  court  (or  if  the  fact  be  so: 
"and  because  the  judgment  upon  which 
that  writ  did  issue,  hath  since  that 
time  been  wholly  reversed,  annulled 
and  held  for  nought  in  our  said  court,'* 
or  **in  the  court  of,"  give  the  title 
jof  the  court).    Therefore  we  command 
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YOU,  that  you  forthwith  restore  the  said 
C  D  to  his  possession  of  the  premises 
aforesaid:  And  how  you  shaU  have 
executed  this  our  writ,  make  appear 
to  our  justices  of  our  supreme  court 
of  judicature,  on,  etc.,  at,  fjc,  ana 
have  you  then  there  this  writ.  Wit- 
ness etc.  (teste,  etc.,  in  usual  form). 
Bum  Tpp.   589,'  |1159;   Yates'  Forms 

626. 

ELECTION     OF     REM^EDIES.  -  See 
Choice  and  Election   of  Bemedies. 


EI.EGTIONS. 


L    Complaint  for  Uaurping  an  BlecUve 

OfELce,  447 
H.     Complaint  Against  OfttcetB,  Befua, 

lug  Plaintiff's  Vote,  447 
m.     Information  for  Eefusal  To  Ad- 

minister  Oath  to  Elector,  448 

IV.  Indictment,  Intimidating  Rector 

lay  Threat  of  Imprisonment,  448 

V.  Indictment  for 'Olvlng  Intoxicant 

to  Eleotor,  448 
VL     Indictment  for  Interference  With 

Election  Oflcers,  448 
VIL     Indictment,  Failure  of    Election 

Officers  To  FUe    Copy    of    FoU 

Books,  449 
vm.     Indictment,  False  Statement  as 

to  Time  of  Residence,  449 
IX.    Indictment  for  Stating  False  Eesl- 

dence  on  Eeglstration,  450 

X  Indictment,  Voting,  Not  Being  Le- 

gal Voter  in  District,  450 

XI  Indictment  for  Voting,  DiSdnaJiflca- 

tion.  Conviction  for  Felony,  450 
XH.    Indictment  for  ''Eepeatlng,"  450 

yrrr     Indictment,  Betting  on  Election, 
451 

XIV.  Notice  of  Contest,  Because  Offi- 
cer Elect  Ineligible,  451 

XV.  Notice  of  Contest,   Election  Ir- 
regularly Conducted,   451 

For    other   forms,    see    8     Standard 
Peoc.  150,  159,  160,  163. 

CE0SS-RBFERENCE8 : 

Indictment     for     Giving     Bribe     at  ; 
Election. 
.  Intoxicating  Liquobs: 

Indictment,  Selling  on  Election  Day, 

Mandamus:  _    ,       ^  ,  i. 

Petition  for  Writ  To  Declare  Belator 

Elected  to  Office, 


L    Complaint  for  Usurping  an  Elective 
Office. 

I.      That    on    the    day    of 

November,  18 ,  at  an  election  duly 

held  in  the  (designate  county  or  dis- 
trict) of  this  state,  pursuant  to  the 
statute,  for  the  election,  among  other 
officers,    of    (a    county    judge    of    said 

county),    for    the    term     of 

years  from  the   first   day  of  January, 

18 ,  the   said    (individual   plaintiff) 

received  the  greatest  number  (or  the 
majority,  according  to  the  statute)  of 
legal  votes  for  the  said  office,  and  was 
duly  elected. 

II.      That    on   the   day    of 


-  18 ,  the  defendant  Usurped 


the  said  office,  and  has  ever  since  un- 
lawfully exercised  the  same,  and  with- 
held the  same  from  the  said  (individual 

plaintiff) . 

Wherefore,     the     plaintiff     demands 

judgment,  with  costs: 

1.  That  the  defendant  is  not  entitled 
to  the  said  office,  and  that  he  be 
ousted  therefrom. 

2.  That  the  said  (individual  plain- 
tiff) is  entitled  to  the  office,  and  to 
assume  the  execution  of  the  duties  of 
the  same  on  taking  the  oath  and  filing 
the  bond  prescribed  by  law.  1  Abb.. 
Forms  619. 

n.  Complaint  Against  Officers  of  an 
Election  for  Refusing  Plaintiff's 
Vote. 

I.    That  the  defendants  were  the  in- 
spectors (or  judges)  of  an  election  held 

at  ,   in   and   for   the    (naming 

the  district)  in  the  city  (or  county) 
of  . ,  for  the  purpose  of  elect- 
in  (designate  officer,  e.  g.,  thus), 
one   justice    of   the   peace   in    and   for 

said  town  of  ;  and  being  duly 

elected  (or  appointed)  and  qualified  as 
such  inspectors  (or  judges),  the  defend- 
ants had  the  polls  open  for  said  elec- 
tion at  the  town  house  in  said  town, 
between    the   hours    of    and 

II.  That  the  plaintiff  then  was  and 

for  the  space  of  •  had  been  a 

citizen   of  the   state   of  ,   and 

then  was  and  for  the  space  of 

had  been  resident  in  said  town  (or 
ward,  or  otherwise,  according  to  the 
statute),   and   a   legal   elector  at   said 

election.  •       ,  . 

III.  That  as  such  elector,  the  plain- 
tiff, while  the  polls  were  so  open,  duly 
offered  to  the  defendants  his  vote  or 
ballot  for  the  election  of  a  justice  of 
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the  peace,  in  and  for  said  town,  and 
reqnested  them  to  receive  the  same, 

IV.  That  the  defendants,  not  re- 
garding their  dnty,  wrongfully  and 
maliciously  refused  to  receive  or  de- 
posit the  same,  whereby  he  was  de< 
prived  of  his  right  to  vote  at  said 
election,  to  his  damage  — —  dol- 
lars.   1  Abb.  Forms  506. 

UL    Ihf onnation  for  Befusal  of  Official 
To  Administer  Oatli  to  Elector. 

*' Charles  M.  Walker,  prosecuting  at* 
to  may  for  the  county  of  Lapeer  afore- 
said, for  and  in  behalf  of  the  people 
of  the  state  of  Michigan,  comes  into 
said  court  in  the  December  term  there- 
of, A.  D.  1860,  and  gives  it  here  to 
understand  and  be  informed  that  here- 
tofore, to-wit,  on  the  6th  day  vf  No- 
vember, 1860,  at  North  Branch,  in, said 
county,  one  Abraham  Moyer  appeared 
before  David  0.  W&ttles,  Isaiah  Butler 
and  John  Skym,  who  were  then  and 
there  acting  as  a  board  of  inspectors 
of  election  at  said  election,  and  of- 
fered his  ballot  to  vote  for  officers 
then  to  be  chosen,  and  that  he  was 
then  challenged  as  unqualified  by  David 
McConnell,  an  elector  qualified  to  vote 
at  that  poll,  and  then  and  there  the 
said  Abraham  Moyer  stated  that  be 
was  a  qualified  elector,  and,  said  chal- 
lenge not  having  been  withdrawn,  he, 
said  Moyer,  demanded  the  right  to 
have  administered  to  him  the  oath  con- 
tained in  clause  1  of  section  40,  of  the 
Compiled  Laws  of  the  state  of  Michi- 
gan, which  he  then  claimed  to  contain 
grounds  of  his  qualifications  to  vote, 
and  that  the  said  David  C.  Wattles, 
Isaiah  Butler  and  John  Skym  did  each, 
then  and  there,  corruptly  and  wilfully 
neglect  and  refuse  to  administer  to 
said  Moyer  said  oath  in  that  behalf, 
contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and .  dignity  of  the  state  of 
Michigan. 

Charles  M.  Walker, 
Prosecuting  attorney  for  the  county  of 

Lapeer. " 

People  V.  Wattles,  13  Mich.  446. 

IV.       Indictment      for     Intimidating 
Elector  by  Threat  of  ImprlBon- 
ment. 
*'Did    wilfully   and    unlawfully    at- 
tempt to  binder  Isaac  Williams  (he  be- 
ing a  legally  qualified  elector)   in  the 
free  exercise  of  the  right  of  suffrage  | 
at    the    election    then    pending    in    the ' 
town  of  Halletsville,  for  a  representa- 


tive in  the  congress  of  the  United 
States  from  the  fourth  congressional 
district  of  the  state  of  Texas,  by  the 
use  of  wilful  falsehood,  to-wit,  by 
then  and  there  telling  the  said  Isaac 
Williams  that  if  he  voted  for  Hancock 
(one  of  the  candidates  for  congress 
at  that  election)  he  would  be  fined 
fifty  dollars  and  sent  to  the  peniten- 
tiary for  two  and  a  half  years.''  State 
V,  Franks,  38  Tex.  640. 

V.  Indictment  for  Olvlng  Intoxicant 

to  Elector. 

*' State  of  West  Virginia,  Mercer 
county,  to-wit:  The  grand  jurors  of  the 
State  of  West  Virginia,  in  and  for  the 
body  of  the  county  of  Mercer,  upon 
their  oaths  present  that  on  the  6th 
day  of  November,  1888,  in  the  said 
county  of  Mercer  and  State  of  West 
Virginia,  at  an  election  then  and  there 
held  in  said  county  for  the  election 
of  state,  *  county,  and  district  officers, 
under  the  laws  of  the  State  of  West 
Virginia,  George  W.  Pearis  did  then 
and  there,  to-wit,  in  the  said  county 
of  Mercer,  on  the  6th  day  of  Novem- 
ber, 1888,  wilfully,  wrongfully,  know- 
ingly, and  unlawfully  give  to  one 
Joseph  B.  Johnston  an  intoxicating 
drink,  the  said  Joseph  R.  Johnston  be- 
ing then  and  there  a  legally  qualified 
voter,  against  the  peace  and  dignity 
of  the  state.  J.  W.  Hale,  Prosecuting 
Attorney." 

State  V.  Pearis,  35  W.  Va.  320,  13 
&  E.   1006. 

VI.  Indictment  for  Interference  With 

Election  Officer& 
"Did  unlawfully  interfere  with  the 
judges  of  election  of  the  Eighteenth 
voting  precinct  in  said  county  of 
Arapahoe,  in  the  discharge  of  their 
duties,  which  said  judges  of  election 
w.ere  'then  and  there  officers  of  the 
election  for  representative  in  the  fifty- 
second  congress  of  the  United  States, 
in  accordance  with  the  laws  of  the 
state  of  Colorado  and  of  the  United 
States,  and  did  then  and  there  unlaw- 
fully and  with  force  and  arms  seize, 
carry  away,  and  secrete  the  ballot  box 
containin'lf  the  ballots  of  said  eight- 
eenth voting  precinct,  which  on  said 
4th  day  of  November,  in  the  year 
aforesaid,  at  said  election,  had  been 
cast  for  said  representative  in  congress, 
and  did  then  and  there  knowingly  aid 
and  assist  in  the  forcible  and  unlawful 
seizure,  carrying  away,  and  secreting 
of  said  ballot  box,  and  did  then  and 
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there  coansel,  advise,  and  procure 
divers  other  persons,  whose  names  are 
to  the  grand  juror»  unknown,  so  to 
seize,  earry  away,  and  seerete  said 
ballot  box,  thereby,  as  aforesaid,  in- 
terfering with  said  jadges  of  electlos 
of  said  eighteenth  voting  precinet,  and 
hindering  and  preventing  them,  the 
said  judges  of  election,  from  counting 
the  votes  which  had  been  cast  at  said 
election,  and  from  declaring  and  cer- 
tifying the  result  thereof/'  Connors 
r.  United  States,  158  U.  S.  408,  15 
Sup.  Ot.  951,  39  L.  ed.  1033. 

Vn.  Indictment,  Failure  of  Election 
Officers  To  File  Copy  of  VaSl 
Books. 

The  grand  jurors  of  the  state  of 
Tennessee,  being  duly,  elected,  empan- 
elled, sworn,  and  charged  to  enquire 
for  the  body  of  the  county  of  Sevier, 
on  their  oaths  aforesaid,  present  and 
say,  that  heretofore,  to-wit,  on  the  7th 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five,  an  election  was  held  in  the  state 
of  Tennessee  for  governor  of  said 
state,  members  of  congress,  and  mem- 
bers of  the  state  legislature;  that  said 
election  was  held  in  the  county  afore- 
said, under  the  constitution  and  laws 
of  this  the  said  state,  on  the  said  7th 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five,  that  Samuel  Bandies,  Abraham 
Fox  and  Thomas  Brabson,  late  of  said 
county,  laborers,  on  the  day  and  year 
last  aforesaid,  at,  to-wit,  in  the  county 
aforesaid,  were  then  and  there  the 
jadges  of  said  election,  at  the  place 
of  holding  the  same  in  the  ninth  civil 
district  of  said  county;  that  as  judges 
as  aforesaid,  it  was  their  duty,  within 
ten  days  after  said  election,  to  return 
and  file  with  William  L.  Bodgers,  he 
then  and  there  being  clerk  of  the  cir- 
cuit court  of  said  county,  one  copy  of 
the  poll  books,  or  list  of  voters,  kept 
by  the  clerks  at  said  election,  of  which 
they  were  the  judges  as  aforesaid,  cer- 
tified by  said  judges,  or  a  majority  of 
them,  under  their  hands,  to  contain  a 
true  list  of  the  votes  at  the  place  of 
holding  said  election  in  the  ninth  dis- 
trict, and  attested  by  the  clerks  and 
officers  holding  said  election,  or  to 
cause  the  same  to  be  done;  and  that 
the  said  judges  of  said  election  did 
not  within  ten  days  after  the  same 
was  held  return  and  file  with  said 
William  L.   Bodgers,  clerk  fts  afore- 
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said,  a  certified  copy  of  the  poll  books, 
or  list  of  voters,  at  said  election,  of 
which  they  were  judges  as  aforesaid, 
signed  and  attested  as  aforesaid  and 
according  to  law.  State  v.  Bandies,  7 
Humph.  (Tenn.)  9. 

vm.    Indictment,  False  Statement  M 
to  Time  of  Besldence. 

In  the  circuit  court  for  the  fifth  jn* 
dicial  circuit  of  the  state  of  Florida 
for  Alachua  county,  a^  the  fall  term 
thereof,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
eight. 

Alachua  county,  to-wit:  The  grand 
jurors  of  the  state  of  Floridsy,  inquir- 
ing In  and  for  the  body  of  the  county 
of  Alachua,  on  their  oaths  do  present 
that  William  Humphreys,  late  of  the 
county  of  Alachua  aforesaid,  in  the  cir- 
cuit and  state  aforesaid,  laborer,  on 
the  fifth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-eight,  with  force  and 
arms  at  and  in  the  county  of  Alachua 
aforesaid,  at  a  general  election  held  in 
said  Alachua  county,  in  the  state  afore- 
said, in  election  district  numJber  ten^ 
in  the  town  of  Micanopy,  did  present 
himself  as  a  duly  qualified  elector  to 
the  duly  qualified  and  acting  inspectors 
of  said  election,  and  that  his  right 
to  vote  at  said  election  was  then  and 
there  challenged  and  questioned.  Where- 
upon, as  is  provided  and  authorized 
and  required  by  the  statute  in  such 
cases  made  and  provided,  the  said  Wil- 
liam Humphreys  was  then  and  there 
duly,  legally  and  solemnly  sworn  by  one 
l>aniel  C.  Hart,  a  duly  appointed  and 
qualified  inspector  of  the  election  af ortn 
said,  at  said  voting  precinct  or  dis- 
trict, who  was  duly  authorized  and  re- 
quired by-law  to  administer  the  oath 
provided  for  by  the  statute  in  such 
cases  made  and  provided,  and  the  said 
William  Humphreys  being  so  sworn  as 
aforesaid,  then  and  there  upon  his  oath 
aforesaid,  falsely,  corruptly,  knowing- 
ly, wilfully  and  maliciously  before  the 
said  inspector  of  the  election  aforesaid, 
the  said  Daniel  C  Hart,  and  did  swear 
amongst  other  things  in  substance,  and 
to  the  effect  following,  that  is  to  say, 
that  he,  the  said  William  Humphreys 
had  lived  and  resided  in  the  state  of 
Florida  twelve  months,  and  in  the  said 
county  of  Alachua  for  six  months, 
next  preceding  said  day,  the  fifth  day 
of  November,  in  the  year  aforesaid, 
whereas  in  truth  and  in  fact  the  said 
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William  Humphreys  had  not  lived  or 
resided  in  the  said  county  of  Alachua 
for  six  months  next  preceding  the  said 
fifth  day  of  November,  in  the  year 
aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
to  the  evil  example  of  all  others  in  the 
like  case  offending  and  against  the 
peace  and  dignity  of  the  state  of 
Florida.  Humphreys  V,  State,  17  Fla. 
381. 

GL     Indictment    for     Stating    False 
Besldence  on  Beglstratlon. 

** Unlawfully,  knowingly,  and  fraud- 
nlently  register  as  a  voter  at  the  place 
of  registry  in  the  third  election  district 
of  the  twenty-seventh  assembly  district 
in  the  city  of  New  York,  he,  the  said 
Zachariah  Jacques,  then  and  there  not 
having  a  lawful  right  so  to  do,  which 
said  registration  was  then  and  there 
false  and  fraudulent,  in  this:  that  said 
Zachariah  Jacques,  at  the  time  he  so 
registered  as  aforesaid,  stated  that  his 
residence  was  at  Handall's  Island  Hos- 
pital, New  York  City,  whereas,  in 
truth  and  in  fact,  as  he,  the  said 
Zachariah  Jacques,  then  and  there  well 
knew,  he,  the  said  Zachariah  Jacques 
had  no  residence  at  Bandall's  Island 
Hospital,  New  York  City,  which  en- 
titled him  to  register  as  a  voter,  as 
aforesaid."  United  States  v,  Jacques, 
55  Fed.  53. 

Note, — This  form  should  contain  an 
allegation  that  the  false  statement  of 
residence  was  made  to  the  officers  at 
the  time  of  registration.  See  opinion 
in  abov«  case. 

Z.  Indictment,  Voting  Not  Being 
Legal  Voter  In  District. 
**0n  the  tenth  day  of  Marcn,  A.  D, 
1863,  at  the  city  of  Portsmouth,  in 
the  county  of  Bockingham  aforesaid, 
a  town  meeting  of  the  legal  voters  of 
ward  number  three,  in  said  Portsmouth, 
in  the  county  aforesaid,  for  the  election 
of  two  representatives  to  represent 
said  ward  in  the  general  court  of  said 
state,  was  then  and  there  duly  holden, 
at  which  said  town  meeting  the  in- 
habitants of  said  ward  legally  qualified 
to  vote*  therein  were  also  called  on  to 
give  in  their  votes  for  governor  of 
said  state,  for  one  railroad  commis- 
sioner, for  a  representative  in  the  con- 
gress of  the  United  States  from  con- 
gressional district  number  one  of  said 
state,  for  councillor  from  councillor 
district  number  one  in  said  state,  for 
county  officers  for  the  county  of  Rock- 


ingham aforesaid,  and  for  senator  from 
senatorial  district  number  one  of  said 
state.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  pre- 
sent that  Christopher  J.  Marshall  of 
Portsmouth  aforesaid,  yeoman,  then  and 
there  not  being  a  legal  voter  in  said 
ward,  and  then  and  there  well  know- 
ing himself  not  to  be  a  legal  voter  in 
said  ward,  did  then  and  there,  at  said 
election,  knowingly  and  wilfully  gtve 
in  a  vote  for  a  representative  in  the 
congress  of  the  United  States  from 
congressional  district  number  one  of 
said  state,  contrary  to  the  form  of 
the  statute,"  etc.  State  v,  Marshall, 
45  N.  H.  281. 

XI.  Indictment  for  Voting,  Dlsquali- 
flcatlon.  Conviction  for  Felony. 
<<That  Mike  Gallagher,  late  of  said 
county,  on  the  5th  day  of  April,  A.  D. 
one  thousand  eight  hundred  and  eighty- 
one,  and  in  said  county  and  State  of 
Texas,  did  then  and  there  unlawfully 
and  feloniously,  at  an  election  then 
and  there  held  and  authorized  by  law, 
within  and  for  the  corporation  of  the 
city  of  Weatherford,  vote  for  city  at- 
torney and  other  officers  then  and  there 
to  be  chosen  at  said  election;  he  the 
said  Mike  Gallagher  not  then  and 
there  being  a  qualified  voter  at  said 
election,  for  that  he  had  been  by  the 
District  Court  of  Dallas  county,  State 
of  Texas,  convicted  in  said  court  of 
the  crime  of  burglary,  and  by  said 
court  sentenced  to  the  State  peniten- 
tiary for  the  term  of  two  years,  all 
of  which  the  said  Mike  Gallagher  did 
well  know,  and  he  the  said  Mike  Gal- 
lagher did  then  and  there  know  him- 
self not  to  be  a  qualified  voter  under 
the  laws  of  the  State  of  Texas  at  said 
election;  contrary,"  etc  Gallagher  r. 
State,  10  Tex.  App.  469. 

zn.  Indictment  for  "Bepeating'*  at 
Election. 

"Michael  Welch  is  accused  by  the 
grand  jury  of  the  county  of  Wash- 
ington, in  the  state  of  Minnesota,  by 
this  indictment,  and  upon  their  oaths, 
of  the  crime  of  voting  more  than  once 
at  the  same  election,  committed  as 
follows: 

''That  the  city  of  Stillwater  ia  a 
municipal  corporation,  within  the  coun- 
ty of  Washington  in  the  state  of  Min- 
nesota, organized  and  acting  under  and 
by  virtue  of  an  act  of  the  legislature 
of  the  state  of  Minnesota,  entitled 
'An  act  to  reduce  the  law  incorporat- 
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ing  the  city  of  Stillwater  in  the  county 
of  Washington  and  state  of  Minnesota, 
and  the  several  acts  amendatory  there- 
of, into  one  act,  and  to  amend  the 
same,'  approved  March  3d,  A.  D.  1870, 
and  ilie  acts  amendatory  thereof.  That 
on  the  1st  day  of  April,  A.  D.  1873, 
the  municipal  election  of  said  city  of 
Stillwater  was  then  and  there  in  said 
city  being  held,  under  and  by  virtue 
of  the  said  act  of  the  legislature 
above  mentioned,  and  the  acts  amenda- 
tory thereof,  and  in  accordance  with 
law  and  the  statutes  in  such  cases 
made  and  provided,  for  the  purpose  of 
electing  the  officers  of  said  municipal 
corporation,  the  said  city  of  Stillwater, 
as  provided  and  required  by  said  act 
of  the  legislature  of  the  State  of  Min- 
nesota,  and  the  acts  amendatory  there- 
of. 

"That  said  Michael  Welch  did  then 
and  there,  on  said  1st  day  of  April, 
A.  D.  1873,  in,  said  city  of  Stillwater, 
in  said  county  of  Washington,  at  said 
election,  vote  in  said  city  of  Stillwater 
in  the  first  ward  thereof,  said  Michael 
Welch  being  then  and  there  a  resident 
and  legal  voter  in  said  ward  in  said 
city;  and  said  Michael  Welch  did 
then  and  there,  on  said  first  day  of 
April,  A.  D.  1873,  in  said  city 
of  Stillwater  in  said  county  of  Wash- 
ington, after  the  casting  by  him  of 
tho  vote  above  mentioned,  wrongfully, 
wilfully,  unlawfully  and  feloniously 
vote  a  second  time  at  said  election 
in  said  city  of  Stillwater,  said  vote  be- 
ing east  by  the  said  Michael  Welch  in 
the  second  ward  of  said  city  of  Still- 
water: both  of  said  votes  being  then 
and  there  by  the  said  Michael  Welch 
voted  at  the  same  election,  contrary  to 
the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Min- 
nesota.''   State  V,  W-elch,  21  Minn.  22. 

XTTT.    Indictment,  Betting  on  Besolt  of 
Election. 

'*The  grand  inquest  of  the  common- 
wealth of  Pennsylvania,  inquiring  in 
and  for  the  county  of  Cumberland,  on 
their  oaths  and  affirmations  respective- 
ly, do  present:  That  Daniel  Sherban, 
late,  etc.,  on  the  28th  of  September, 
1838,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did 
lay  a  wager  and  bet  with  a  certain 
Jacob  Clark,  and  that  the  said  Daniel 
Sherban  did  then  and  there  lay  a 
wager  and  bet  of  fifty  dollars  with  the 


said  Jacob  Clark,  that  a  certain  Joseph 
Bitner  would  be  elected  governor  of 
the  commonwealth  of  Pennsylvania  at 
an  election  to  be  held  in  said  common- 
wealth, under  the  constitution  and 
laws  of  said  commonwealth  on  the  9th 
day  of  October,  in  the  year  1838,  the 
said  Joseph  Bitner  then  and  there  be- 
ing a  candidate  nominated  for  public 
office,  to-wit,  for  the  office  of  governor 
of  said  commonwealth,  contrary  to  the 
act  of  assembly  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  oommonwealth  of  Penn- 
sylvaniji."  Sherban  v.  Com.,  8  Watts 
(Pa.)  212. 

XIV.  Notice  of  Contest^  Becaiue  Of&- 
cer  Elect  Ineligible. 

"To  Thomas  Swinburn,  Esq.: 

"You  are  hereby  notified,  that  I 
shall  contest  before  the  county  court 
of  Kanawha,  West  Virginia,  your  elec- 
tion as  clerk  of  the  circuit  court  of 
said  county  at  the  recent  election  held 
in  said  county  on  the  8th  day  of  Oc- 
tober, 1878,  upon  the  ground  that  at 
the  time  of  said  election  you  were 
not,  and  never  have  been,  a  citizen 
of  the  United  States,  or  of  the  State 
of  West  Virginia,  and  were  not  at  the 
time  of  said  election,  and  never  had 
been  entitled  to  vote  in  said  State,  and 
by  the  express  provisions  of  the  Con- 
stitution of  said  State,  you  could  not 
be  elected  to  said  office  at  said  elec- 
tion; and  that  I  shall  there  resist  and 
contest  your  right  to  hold  said  office,  or 
perform  the  duties  thereof,  and  shall 
there  claim  to  be  myself  duly  and 
legally  elected  to  said  office  at  said 
election.  You  are  further  notified, 
that  I  shall  docket  this  notice,  and 
insist  upon  the  trial  thereof,  in  the 
county-court  of  Kanawha  county  on 
1st  day  of  November,  1878,  if  the  court 
be  then  in  session,  and  if  not  in  ses- 
sion, the  1st  day  of  December  term, 
1878,  of  said  county-court. 

"John  Dryden. 
"17th  of  October,  1878." 
Dryden  r.  Swinburn,  15  W.  Va.  234. 

XV.  Notice  of  Contest,  Zllection  Ir- 
regulazly  Oondncted. 

"Georgetown,   Brown   County,   Ohio, 

November  30,  1864. 
"To  William  C.  Howard: 

"Sir: — You  are  hereby  notified  that 
at  the  general  election  held  in  October, 
A.  D.  1864,  at  and  within  the  county 
of  Brown,  and  State  of  Ohio,  on  the 
11th  day  of  said  month  of  October, 
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at  which  said  election'  yoa  were  an 
elector  and  candidate  for  the  office  of 
sheriff  of  said  county  of  Brown,  I  was 
an  elector  and  resident  of  said  county, 
and  a  candidate  for  the  same  office. 

''You  are  further  notified  that, 
afterward,  to- wit,  on  the  12th  day  of 
November,  A.  D.  1864,  E.  C.  Mitchell, 
clerk  of  the  court  of  common  pleas  of 
said  county  of  Brown,  as  such  clerk, 
proceeded,  together  with  F.  F.  Shaw 
and  Joseph  S.  Innis,  two  justices  of 
the  peace  within  and  for  said  county, 
to  count  out,  according  to  law,  and 
make  an  abstract  of  all  votes  cast 
within  said  county  of  Brown,  at  said 
election,  for  said  office  of  sheriff  and 
other  officers  voted  for  at  said  election, 
and  also  of  votes  cast  at  various  other 
places  outside  of  said  county  of  Brown, 
in  virtue  of  an  act  of  the  general 
assembly  of  the  State  of  Ohio,  passed 
March  30,  1864,  at  which  counting  out  I 
received  2,442  votes  cast  within  the 
eadd  county,  in  the  different  town- 
snips  thereof,  and  you  received  2,166 
votes  cast  wiithin  said  county,  as 
aforesaid,  and  I  received  one  hundred 
and  nineteen  votes  cast  outside  of  said 
county,  and  you  received  four  hun- 
dred and  nineteen  votes  cast  outside 
of  said  county,  for  said  office  of  sheriff 
of  said  county,  as  will  appear  by  an 
abstract  duly  certified  by  said  clerk  of 
said  court  and  said  justices  of  the 
peace,  now  on  file  at  the  clerk's  office 
of  said  county;  and  you  were  thereby 
declared  by  said  clerk  and  said  justices 
duly  elected  to  said  office  of  sheriff  of 
said  county,  at  said  election  so  held  as 
aforesaid. 

''You  are  further  notified  that  I  in- 
tend to  contest  your  declared  election, 
as  aforesaid,  before  the  next  court  of 
common  pleas  to  be  holden  within  and 
for  said  county,  on  the  following 
grounds: 

"1.  Because  the  state  board  of 
canvassers,  comprised  of  the  officers 
pointed  out  by  law,  proceeded,  accord- 
ing to  law,  to  make  out  an  abstract 
of  votes  cast  at  said  October  election 
by  electors  of  said  county  outside  of 
said  county  of  Brown,  from  the  poll- 
books,  tally-sheets,  and  ballots,  returned 
to  the  governor  of  Ohio,  auditor  of 
state,  and  secretary  of  state,  by  which 
said  abstract  it  appears,  and  is  so  cer- 
tified by  said  board  of  canvassers,  that 
I  received  for  said  office  of  sheriff, 
one  hundred  and  fourteen  votes  so  cast 
outside  of  said  county  of  Brown,  and 


that  yon  received  three  Imndred  and 
eighty-five  votes  so  cast  outside  of  said 
county  of  Brown,  at  said  October  elec- 
tion, and  that  said  abstract  made  out 
from  said  poll-books,  tally-sheets,  and 
ballots,  together  with  the  votes  so  cast 
within  said  county  of  Brown,  elects  me 
to  said  office  of  sheriff  of  said  county. 

"2.  Because  minors  voted  at  said 
election  for  yon. 

"3.  Because  the  tally-sheets  re- 
turned to  the  clerk  of  said  court  are 
not  certified  according  to  law,  nor  do 
they  show  that  the  judges  of  the  elec- 
tion and  the  clerks  thereat  were  sworn 
as  requird  by  law. 

"4.  Because  a  portion  of  said  tally- 
sheets  so  returned  to  said  clerk,  and 
counted  by  said  clerk  and  said  justices, 
show  elections  held  by  a  number  of 
voters  less  than  ten  at  said  election. 

"5.  Because  the  poll-books  on  which 
said  votes  so  cast  outside  of  the  State 
of  Ohio  were  counted,  are  not  certified 
according  to  law,  and  do  not  show  that 
the  judges  and  clerks  of  said  election 
were  sworn  according  to  law. 

"6.  Because  said  poll-books  do  not 
show  the  names  of  the  voters,  county 
and  township  of  their  residence,  the 
letter  of  their  respective  companies, 
the  name  and  number  of  the  regiment, 
battery,  and  battalion  to  which  said 
voters  respectfully  belonged,  as  re- 
quired by  law. 

"7.  Because  illegal  votes  were  cast 
at  said  election,  for  said  William  0. 
Howard. 

"You  are  further  notified  that  I  will 
proceed,  on  the  12th  day  of  I>ecember, 
A.  D.  1864,  at  the  office  of  John 
Woods,  a  justice  of  the  peace  within 
and  for  said  county,  at  his  office,  in 
Georgetown,  in  said  ceunty,  between 
the  hours  of  nine  o'clock  a.  m.  and 
nine  o'clock  p.  m.  of  said  day,  to  take 
depositions  as  to  said  pointSL  before 
said  John  Woods  and  Joseph  InniL 
two  justices  of  the  peace  within .  and 
for  said  county,  who  will  officiate  at 
the  taking  of  the  same;  and  that  the 
taking  of  the  said  depositions  will  be 
continued,  if  necessary,  between  same 
hours,  from  day  to  day,  until  com- 
pleted. ' '  Respectfully, 

G.   R.   Shields." 

Howard  v.  Shields,  16  Ohio  St.  184. 

ELEOTBIOZTT. 

See  8  Standard  Pboc.  171-174,  180- 

185. 
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For   other   forms^   see    8    Standard 
Psoo.  214,  215. 

I.  Indietment  Against  Olerk  of  Bankers. 
That  A.  fi.,  late  of,  ete.,  on,  ete., 
at,  etCy  aforesaid,  was  clerk  to  C,  D. 
and  £.  F,,  of  the  same  parish  and 
eonnty,  bankers,  and  employed  and  en- 
trusted by  the  said  C.  D,  and  E.  F. 
to  receive  money  for  them,  and  being 
such  clerk  80  employed  and  entrusted 
as  aforesaid,  then  and  there,  by  vir- 
tue of  such  employment  and  entrust- 
ment  as  aforesaid,  he  the  said  A.  B. 
did  receive  and  take  into  his  possession 
a  certain  sum  of  money,  to-wit,  the 
sum  of  ten  pounds,  of  the  monies  of 
the  said  C.  D.  and  E.  F.,  for  and  on 
the  account  of  the  said  C.  D.  and  E.  F., 
his  said  masters  and  employers,  and 
having  so  received  and  taken  into  his 
possession  the  said  sum  of  money,  for 
and  on  account  of  his  said  masters  and 
employers,  he  the  said  A.  B.  then  and 
there,  with  force  and  arms,  fraudu- 
lently and  feloniously  did  embezzle 
and  secrete  part  of  the  said  sum  of 
money,  to-wit,  the  sum  of  41  IZs,  And 
so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  A.  B. 
did  then  and  there,  with  force  and 
arms,  in  manner  and  form  aforesaid, 
feloniously  steal,  take  and  carry  away 
from  the  said  C.  D.  and  E.  F.  his 
said  masters  and  employers,  the  said 
sum  of  42  13s  of  the  moneys  of  the 
said  C.  D.  and  E.  F.  for  whose  use,  and 
on  whose  account  the  same  was  deliv- 
ered to,  and  taken  into,  the  possession 
of  him  the  said  A.  B.,  being  such  clerk 
so  employed  and  entrusted  as  aforesaid, 
against  the  form  of  the  statute,  etc., 
and  against  the  peace,  etc.  8  Chit 
Or.  L.  962. 

n.    Information  for  Embeiilement  by 
Attorney. 

^'The   circuit    court  ,ior   the   County 
of  Cftlboun, 


Herbert  E.  Winsor,  prosecuting  at- 
torney for  the  county  of  Calhoun,  afore- 
said, for  and  in  behalf  of  the  people 
of  the  state  of  Michigan,  comes  into 
said  court  in  the  December  term  there- 
of, A.  D.  1887,  and  gives  it  here  to 
understand  and  be  informed,  that  Eu- 
gene K.  Converse,  late  of  the  city  of 
Battle  Creek,  in  the  county  of-  Calr 
houn  and  state  of  Michigan,  hereto* 
fore,  to-wit,  on  the  twenty-eighth  day 
of  July,  in  the  year  one  thousand  eight 
hundred  and  eighty-five,  at  the  city 
of  Battle  Creek,  in  said  count3r  of  Cal- 
houn and  state  of  Michigan,  being  then 
and  there  agent  to  John  E.  Dunning 
and  Daniel  W.  Hall,  the  executors  of 
the  last  will  and  testament  of  Bice 
Hall,  deceased,  and  being  then  and 
there  the  agent  of  them,  the  said  John 
E.  Dunning  and  Daniel  W.  Hall,  exec- 
utors of  the  last  will  and  testament  of 
Bice  Hall,  deceased,  and  not  being  then 
and  there  an  apprentice,  nor  other  per- 
son under  the  age  of  sixteen  years, 
did,  by  virtue  of  his  said  employment, 
then  and  there,  and  whilst  he  was 
such  agent  as  aforesaid,  receive  and 
take  into  his  possession  certain  moneys 
to  a  large  amount,  to-wit^  to  the 
amount  of  four  thousand  dollars,  of 
the  value  of  four  thousand  dollars  of 
the  property  of  the  said  John  E.  Dun- 
ning and  Daniel  W.  Hall,  as  such 
executors,  and  which  said  money  came 
to  the  possession  of  the  said  Eugene 
M.  Converse  by  virtue  of  said  employ- 
ment, and  the  said  money  .then  and 
there  fraudulently  and  feloniously  did 
embezzle  and  convert  to  his  own  use, 
without  the  consent  of  the  said  John 
E.  Dunning  and  Daniel  W.  Hall,  as 
such  executors  as  aforesaid,  his  said 
employers,  and  that  so  the  said  Eu- 
gene M.  Converse  did  then  and  there, 
in  manner  and  form  aforesaid,  the  said 
money,  the  property  of  the  said.  John 
E.  Dunning  and  Daniel  W.  Hall,  as 
executors  as  aforesaid,  his  said  employ- 
ers, from  the  said  John  E.  Dunning 
and  Daniel  W.  Hall,  as  such  executors 
as  aforesaid,  feloniously  did  steal,  take, 
and  carry  away,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Michigan.''  People  v.  Converse,  74 
Mich.  478,  42  N.  W.  70,  16  Am.  Bt. 
Bep.  648. 

in.    Indietment  for  Embesilement  of 
Property. 

''And  the  grand  jurors  aforesaid,  on 
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their  oath  aforesaid,  do  further  pre- 
sent, that  on  the  seventeenth  day  of 
December,  A.  D.  1894,  at  said  Jackson 
county,  state  aforesaid,  the  said  Bob- 
ert  H.  Crosswhite  was  a  commission 
merchant  and  agent,  and,  as  such,  a 
member  of  the  firm  of  Crosswhite  & 
Co.,  composed  of  him,  the  said  Bobert 
H.  Crosswhite,  and  one  J.  O.  B.  Camp- 
bell, and  he,  the  said  Bobert  H.  Cross- 
white, as  such  commission  merchant 
and  agent,  and  as  such  member  of  said 
firm,  then  and  there  became  the  con- 
signee and  bailee  of  one  David  H. 
Biethan,  in  possession  of  seven  car- 
loads of  potatoes,  of  the  value  of  five 
hundred  and  twenty-five  dollars,  and 
the  property  of  said  David  H.  Biethan, 
and  which  potatoes  then  and  there  came 
into  the  possession  and  care  of  said 
Bobert  H.  Crosswhite  as  such  commis- 
sion merchant,  and  as  the  said  con- 
signee and  bailee  of  said  David  H. 
Biethan,  and  he,  the  said  Bobert  H. 
Crosswhite,  then  and  there,  the  said 
seven  carloads  of  potatoes  unlawfully 
and  feloniously  did  embezzle  and  con- 
vert to  his  own  use,  and  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do 
say  that  the  said  Bobert  H.  Crosswhite, 
the  said  seven  carloads  of  potatoes,  in 
manner  and  form  aforesaid,  feloniously 
did  steal,  take,  and  carry  away,  con- 
trary to  the  form  of  the  statutes  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state."  State  v.  Crosswhite,  130  Mo. 
358,  32  S.  W.  991,  51  Am.  St.  Bep. 
571. 

IV.    Indlctnrent  for  Aiding  and  Abet- 
ting Embezzlement 

And  the  grand  inquest  aforesaid,  in- 
quiring as  aforesaid,  upon  their  re- 
spective oaths  and  affirmations  afore- 
said, do  further  present  that  hereto- 
fore, to-wit,  on  the  eighth  day  of  May, 
A.  D.  1891,  the  said  Nelson  F.  Evans, 
yeoman,  late  of  the  district  aforesaid, 
at  the  district  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  know- 
ingly, wilfully,  unlawfully,  and  fraud- 
ulently aid  and  abet  one  Harry  H. 
Kennedy  (the  said  Harry  H.  Kennedy 
being  then  and  there  cashier  of  a  cer* 
tain  national  banking  association  then 
and  there  known  and  designated  as  the 
Spring  Garden  National  Bank,  in  the 
state  of  Pennsylvania,  which  said  as- 
sociation had  been  theretofore  created 
and  organized  under  and  by  virtue  of 
acts    of    congress    in    such    case    made 


and  provided,  and  whicn  said  associa- 
tion was  Then  and  there  acting  and  car- 
rying on  a  banking  business  at  Phil- 
adelphia, in  the  said  district,  under  the 
acts  of  congress  in  such  case  made 
and  provided)  then  and  there  to  wil- 
fully misapply  a  certain  large  amount 
of  the  moneys,  funds  and  credits  then 
and  there  belonging  to  the  said  na- 
tional banking  association  for  the  use, 
benefit,  and  advantage  of  the  said  Nel- 
son F.  Evans,  then  and  there  with 
intent  in  him,  the  %aid  Nelson  F. 
Evans,  to  injure  and  defraud  the  said 
national  banking  association — that  if 
to  say,  the  said  Harry  H.  Kennedy, 
late  of  the  district  aforesaid,  hereto- 
fore, to-wit,  on  the  day  and  year  afore- 
said, in  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court, 
being  then  and  there  cashier,  as  afore- 
said, of  the  said  national  banking  as- 
sociation aforesaid,  did  knowingly,  un- 
lawfully, fraudulently,  and  wilfully 
and  with  intent  to  injure  and 
defraud  the  said  national  bank- 
ing association,  misapply  certain 
of.  the  moneys,  funds,  and  credits 
of  the  said  national  banking  associa- 
tion, to-wit,  the  sum  of  seventy-five 
hundred  dollars,  in  the  manner  and  by 
the  means  following— that  is  to  say, 
a  certain  promissory  note,  dated,  to- 
wit,  Philadelphia,  November  10,  1890, 
made  and  drawn  by  a  certain  person, 
to-wit,  A.  B.  Nettleton,  for  the  sum 
of,  to-wit,  seventy-five  hundred  dol- 
lars, due  and  payable  March  13,  1891, 
at  the  said  bank,  had  been  theretofore, 
to  wit,  upon  the  day  and  year  afore- 
said, discounted  by  the  said  bank,  and 
was  then  and  there  overdue  and  un- 
paid, and  held  by  the  said  bank  as 
and  for  funds  and  credits,  as  afore- 
said; whereupon,  the  said  Harry  H. 
Kennedy  did  then  and  there  with  in- 
tent to  injure  and  defraud  the  said 
national  banking  association,  knowing- 
ly, unlawfully,  and  fraudulently  wil- 
fully misapply  the  same,  in  that  he 
then  and  there  surrendered  and  deliv- 
ered the  same  to  the  said  Nelson  F. 
Evans,  without  receiving  therefor  for 
the  said  bank  the  said  sum  of  seventy- 
five  hundred  dollars,  or  any  part  there- 
of; and  the  said  Nelson  F.  Evans  did 
then  and  there  knowingly  and  unlaw- 
fully aid  and  abet  the  said  Harry  H. 
Kennedy,  then  and  there  cashier  as 
aforesaid,  knowingly,  unlawfully,  and 
fraudulently,  to  wilfully  misapply  the 
said  funds  and  credits  of  the  said  na- 
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tional  banking  association,  as  afore- 
said, then  and  there,  with  intent  in 
hiih,  the  said  Nelson  F.  Evans,  to'  in- 
jure and  defraud  the  said  national 
banking  association,  contrary  to  the 
form  of  the  Act  of  Congress  in  such 
ease  made  and  provided,  and  against 
the  peace  and  cUgnity  of  the  United 
States  of  America."  Evam  v.  United 
States,  153  U.  S.  584,  14  Sup.  Ct.  934, 
939,  38  L.  ed.  830. 

V.  Indlctmeiit  for  Embeszlemeat  of 
City  Fundi. 

"The  said  B.  D.  Bapley,  in  the 
county  and  state  aforesaid,  on  the  first 
day  of  April,  1893,  being  then  and 
there  the  duly  elected  and  acting  city 
treasurer  of  the  city  of  Hot  Springs, 
a  city  of  the  first  class  in  said  county 
of  Garland,  duly  created  according  to 
law,  and  having  taken  an  oath  of  of- 
fice as  such  city  treasurer,  and  having 
then  and  there  the  custody  and  pos- 
session as  such  city  treasurer,  by  virtue 
of  his  said  office,  of  a  large  amount  of 
money  and  public  funds,  to- wit:  Five 
thousand  dollars  of  the  value  of  five 
thousand  dollars  of  the  personal  prop- 
erty of  the  said  city  of  Hot  Springs, 
said  money  being  then  and  there  public 
funds  and  being  composed  of  paper 
money  of  the  United  States  of  the 
value  of  three  thousand  dollars,  gold 
coin  of  the  United  States  of  the  value 
of  one  thousand  dollars,  and  silver 
coin  of  the  United  States  of  the  value 
of  one  thousand  dollars,  a  more  par- 
ticular description  of  which  is  to  the 
grand  jury  unknown,  and  which  he, 
the  said  B.  D.  Bapley,  was  acting  as 
such  city  treasurer  aa  aforesaid,  and 
having  the  custody  and  possession  of 
such  money  and  public  funds  by  vir- 
tue of  his  said  office,  he,  the  said  B.  D. 
Rapley,  did  then  and  there,  with  felo- 
nious intent  to  cheat  and  defraud  the 
said  eity  of  Hot  Springs,  unlawfully, 
feloniously  and  fraudulently  embezzle 
and  convert  the  same  to  his  own  use 
and  benefit,  against  tne  peace  and  dig- 
nity of  the  8tate  of  Arkansas."  State 
V.  Bapley,  60  Ark.  13,  28  S.  W.  508. 

Note, — ^The  second  count  varied  in 
description  of  funds,  the  third  in  the 
description  of  the  funds  and  charged 
failure  to  pay  over.  The  last  part  re- 
jected as  surplusage. 

VL    Ihdictinent  for  Embezzleinent  by 
£inpl076. 
The   jurors,    etc.,    present    that   Jere 
Lanier,  ete.,  with  force  and  arms,  etc.. 


being  then  and  there  employed  as  a 
servant  of  Addie  P.  McClammy,  by 
virtue  of  his  employment,  and  whilst 
he  was  so  employed,  did  receive  and 
take  into  his  possession  certain  money, 
to- wit:  seven  dollars  and  fifty  cents 
for,  and  in  the  name  of,  and  on  ac- 
count of  the  said  Addie  P.  McClammy, 
his  mistress  and  employer,  the  said 
Lanier  not  being  an  apprentice,  nor  un- 
der the  age  of  sixteen  years;  and  the 
said  money  then  and  there  fraudulent* 
ly  and  feloniously  did  embezzle.  And 
so  the  jurors,  etc.,  do  say,  that  said 
Lanier,  in  manner  and  form  aforesaid, 
the  said  money,  the  property  of  said 
Addie  P.  McClammy,  feloniously  did 
steal,  take  and  carry  away,  against 
the  form  of  the  statute,  etc.  State  v, 
Lanier,  89  N.  C.  517. 

Note, — ^Held  that  charge  of  larceny, 
under  the  statute,  was  improper  for  this 
statute  did  not,  as  in  case  of  Eng- 
lish statutes,  make  embezzlement  lar- 
ceny, but  held  that  it  might  be  rejected 
as  surplusage. 

EMBSAOEBY. 

L  lodlctment  for  Embracery,  Attempt- 
ing To  Influence,  455 

n.  Indictment  for  Embracery,  In- 
definite Offer  of  Gain,  456 

in.  Indictment,  Offer  of  Specific  Prop- 
erty, 456 

L  Indictment  for  Embracery,  At- 
tempting To  Inflnence. 
**The  said  B.  T.  Dankwardt,  on  or 
about  the  30th  day  of  January,  1897, 
in  the  county  fiforesaid^  one  Jacob 
Beisif,  a  juror,  then  and  there  duly 
sworn  and  impaneled  to  try  a  certain 
cause  then  pending  and  on  trial  in 
the  district  court  of  Des  Moines  coun- 
ty, Iowa,  to-wit,  the  case  wherein  Mary 
Mahoney  was  plaintiff  and  E-.  T.  Dank- 
wardt was  defendant,  did  unlawfully 
and  feloniously  attempt  to  improperly 
infiuence  the  said  Jacob  Beiss  as  a 
juror  in  said  cause  in  relation  to  the 
same  by  then  and  there  requesting  said 
Jacob  Beiss  to  see  that  the  right  was 
done,  that  it  would  not  be  to  his  loss, 
and  by  the  use  of  language  of  like 
import,  the  exact  words  being  to  the 
grand  jury  unknown;  all  said,  language 
being  used  with  the  purpose  and  in- 
tent on  the  part  of  said  E.  T.  Dank- 
wardt to  improperly  infiuence  said 
Jacob  Beiss  in  his  actions  and  find- 
ings as  a  juror  in  said  cause.''    State 
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V,  Dankwardt,  107  Iowa  704,  77  N.  W. 
195. 

n.  Indictment  for  Embracery^  In- 
definite Offer  of  Gain,  Defendant 
Not  a  Party. 
''That  on  the  25th  day  of  Mareh, 
1895,  at  the  county  of  Carroll  and  state 
of  Missouri,  a  certain  panel  of  forty 
jurors  of  said  county  being  then  and 
Jthere  duly  summoned,  returned,  im- 
paneled, and  sworn  as  to  their  qualifi- 
cations to  serve  as  jurors,  and  the  said 
panel  of  forty  jurors,  being  then  and 
there  qualified  to  sit  on  said  jury,  and 
being  then  and  there  accepted  by  the 
court  as  competent  and  (qualified  to 
serve  as  jurors  on  said  jury,  from 
which  said  panel  of  forty  jurors,  so 
returned,  summoned,  and  qualified,  and 
sworn  as  aforesaid,  a  jury  of  twelve 
jurors  was  then  and  there  being  se* 
lected  to  try  a  certain  criminal  cause 
in  which  the  state  of  Missouri  was 
plaintiff  and.  Wm.  P.  Taylor  and  George 
E.  Taylor  were  defendants,  upon  the 
charge  of  having  feloniously  killed  and 
murdered  one  Gus  Meeks,  which  said 
criminal  cause  'was  then  and  there  de- 
pending and  on  trial  in  the  circuit  court 
in  and  for  said  Carroll  county,  the  said 
circuit  court  then  and  there  having 
jurisdiction  of  said  criminal  cause;  and 
one  J.  S.  Williams  then  and  there  well 
knowing  the  premises  and  facts  afore- 
said, and  that  one  Charles  Dickenson 
was  one  of  the  said  panel  of  fortr 
jurors  as  aforesaid,  corruptly  and  wick- 
edly and  feloniously  intending  to  hin- 
der and  prevent  a  just  and  fair  trial 
of  said  cause  and  issue  by  said  jury, 
did  then  and  there  unlawfully,  know- 
ingly, corruptly,  wickedly  and  feloni- 
ously attempt  to  corrupt  the  said 
Charles  Dickenson,  one  of  the  panel 
of  forty  jurors,  from  which  said  panel 
a  jury  was  then  and  there  being  se- 
lected to  try  said  cause  as  aforesaid, 
by  offering  to  give  to  the  said  Charles 
Dickenson  a  gift  and  gratuity,  to-wit, 
by  then  and  there  offering  and  promis- 
ing to  well  pay  the  said  Charles  Dick* 
ensoB  if  the  said  Charles  Dickenson 
would  return  a  verdict  in  favor  of  the 
said  defendants  or  hang  the  jury  then 
and  there  being  selected  to  try  said 
cause  as  aforesaid,  and  by  saying  to 
the  said  Charles  Dickenson  that  he,  the 
said  Charles  Dickenson,  could  well  af- 
ford to  leave  his  farm  and  sit  on  said 
jury  and  hang  it,  and  that  he,  the  said 
J.  S.  Williams  would  see  that  the  said 
Charles  Dickenson  would  get  well  paid 


for  bringing  in  a  verdict  for  the  said 
defendants  or  for  hanging  the  said 
jury  as  aforesaid,  he  the  said  J.  S. 
Williams,  then  and  there  and  thereby 
offering  to  give  and  intending  to  give 
to  the  said  Charles  Dickenson  money 
and  other  valuable  things,  the  amount, 
kind,  value,  and  character  of  which  ia 
to  these  jurors  unknown,  with  the  felo- 
nious intent  then  and  there  and  there- 
by to  bias  the  mind  of  the  said  Charles 
Dickenson  and  induce  him,  the  said 
Charles  Dickenson,  to  be  more  favor- 
able to  the  side  of  the  defendants,  Wil- 
liam P.  Taylor  and  George  E.  Taylor, 
than  to  the  side  of  the  plaintiff,  the 
state  of  Missouri,  in  the  trial  and  de- 
cision of  the  said  issue  so  joined  and 
to  be  tried  by  and  before  said  jury 
then  and  there  being  selected  as  afore- 
said and  to  wickedly,  corruptly,  and 
feloniously  bribe  said  Charles  Dicken- 
son 80  summoned  as  juror,  against  the 
peace  and  dignity  of  the  state."  State 
V.  WiUiamB,  ia6  Mo.  293,  38  S.  W. 
75. 

in.  Indletment  for  Embracery,  Offer 
of  Specific  Property. 
^'The  grand  jury  of  said  county 
charge  that  before  the  finding  of  this 
indictment  Will  White  did  corruptly 
offer,  promise  or  give  Peter  Singleton, 
a  juror  regularly  summoned  to  serve 
as  a  petit  juror  at  the  spring  term 
1890,  of  the  circuit  court  of  Escambia 
county,  three  yoke  of  oxen  and  a  cart 
of  the  value  of  two  hundred  and  fifty 
dollars,  with  the  intent  to  bias  the  ml&« 
or  influence  the  decision  of  such  juror, 
in. relation  to  a  cause  or  matter  which 
was  pending  in  said  court,  wherein 
Will  White  was  the  defendant  and  the 
state  of  Alabama  was  plaintiff,  and 
said  White  was  charged  with  grand 
larceny.  And  the  grand  jury  aforesaid 
further  charge  that  before  the  finding 
of  this  indictment  Will  White  did  cor- 
ruptly offer,  promise  or  give  to  Peter 
Singleton,  a  juror  who  was  empannelled 
and  sworn  as  a  juror  at  the  spring 
term  1890  of  the  circuit  court  of  Es- 
cambia county,  Alabama,  three  yoke  of 
oxen  and  a  cart  of  the  value  of  two 
hundred  and  fifty  dollars,  in  relation 
to  a  cause  or  matter  which  was  pend- 
ing in  said  court,  wherein  the  said 
Will  White  was  defendant  and  the 
State  of  Alabama  was  plaintiff,  and 
the  said*  White  was  charged  with  grand 
larceny,  against  the  peace  and  dignity 
of  the  State  of  Alabama."  White  fH 
State,  103  Ala.  72,  16  So.  63. 
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L  Petition  for  Oondenmatioii  for  Ball- 
road  Bridge,  457 

XL  Petitioii,  Acquiring  Land  for  Bail- 
road,  458 

m.  Petition  To  Condemn  Bight  of 
Way  AcrosB  Tracks  of  Another, 
459 

IV.  Petition  To  Condemn  Oronnd  for 

State  Capitol,  460 

V.  Statement  of  Petition    for    Con- 

demnation for  Telegraph,  460 
VX     Statement  of  Object  of  Improve- 
ment, 461 

VIL  Plea  by  Owner  in  Condemnation 
Proceedings,  461 

vm.  Plea  Setting  Up  Condemnation 
Proceedings^  461 

IX.  Answer  in  Condemnation  Proceed- 
ing 462 

Z.  Supplemental  Answer  in  Con- 
demnation Proceedings,  462 

XI.     Stipnlation  as  to  Title,  463 

zn.    Order  for  Hearinc^  463 

xm.'  Beport  of  Commissioners,  463 

XIV.  Beport  of  Viewers,  464 

XV.  Notice  of  Filing  Beport  in  Con- 
demnation Proceedings,  464 

XVI.  Bond  for  Payment  of  Assessed 
Damages,  464 

XVn.  Application  for  Assessment  by 
Jnry,  464 

XVm.    Order  To  Smnmon  Jnry,  465 

XIX.  Verdict  of  Jnry,  465 

XX.  Judgment    on    Findings^    Jnry 
Waived,  465 

XXX    Order  on  Condemnation,  465 

XXIL  Notice  of  Appeal  From  Assess- 
ment by  Commissioners,  466 

XXIII.    Appeal  From  Order  of  Board 

of  Aldermen,  466 

XXrV.       Complaint     for     Injunction 
Against  Using  Without  Compen- 
Bation,  466 

XXV.  Complaint  in  Action  for  Dam- 
ages by  Landowner,  467 

XXVI.  Complaint  for  Injury  to  Ad- 
joining Property,  468 

CROSS-BEFEBENCES: 

Injunctions  : 
Injunction    Against    Taking    Posses- 
sion  of  Lands  Without  Payment. 
Municipal  Gorpokationb: 
Complaint  To  Becover  Agreed  Dam- 
ages for  Property  lUegally  Taken 
for  Public  Improvement, 


Note,  —  Proceedings  for  the  con- 
demnation of  land  are  of  statutory 
origin.  They  are  quite  diverse  in  their 
character,  even  in  the  same  state  where 
land  is  condemned  for  different  pur- 
poses. The  following  forms  from  ad- 
judicated eases  will  be  suggestive  in 
preparing  forms  in  similar  eases,  due 
reference  being  always  had  to  the  par- 
ticular statute  applicable  to  the  par- 
ticular case  in  the  state  where  used. 
L    Petition  for  Condemnation  of  Land 

for  BaUrbad  Bridge^ 
In  the  circuit  court  of  Scott  County, 

Missouri,  to  October  Term,  1902. 

Southern  'Illinois  &  Missouri  Bridge 
Company,  Plaintiff  v.  Eobert  Stone,  B. 
M.  Finley,  Nannie  E.  Pinley,  David 
Heldt,  Burhardt  Miller,  and  Perry 
Bates,  Defendants. 

"Plaintiff  for  its  cause  of  action 
says  it  is  a  corporation  regularly  in- 
corporated under  the  laws  of  the  state 
of  Illinois,  and  has  obtained  from 
the  secretary  of  state  of  the  state  of 
Missouri  authority  to  do  business  in 
the  state  of  Missouri.  That  it  is  in- 
coiporated  for  the  purpose  of  erecting 
and  maintaining  a  bridge  across  the 
Mississippi  river  from  a  point,  near 
Thebes,  in  Alexander  county,  Illinois, 
to  a  point  near  Manning's  Landing,  in 
Scott-  county,  Missouri,  with  the  necea- 
sary  appurtenances  thereto.  That  said 
bridge  is  intended  as  a  railway  bridge, 
and  it  is  necessary  for  this  plaintiff  to 
have  a  right  of  way  for  its  railway 
tracks,  bridge,  and  terminal  yards,  etc. 
That  the  general  direction  of  its  yards 
will  be  westwardly  from  the  western 
bank  of  the  Mississippi  river.  That  for 
the  purpose  of  carrying  out  its  charter 
privileges  it  is  necessary  for  it  to  hold 
and  to  own  the  following  described 
tract  of  land,  lying  and  being  in  the 
county  of  Scott,  state  of  Missouri,  to- 
wit:  A  part  of  the  southeast  and  south- 
west parts  of  private  survey  No.  794 
in  township  80,  range  14  east,  and 
in  lot  2  of  the  northeast  quarter  of  sec- 
tion 2,  township  29,  range  14  east,  be- 
ing a  tract  of  land  two  hundred  feet 
wide,  one  hundred  feet  on  each  side 
of  the  center  line  of  fhe  approaches  to 
the  Southern  Missouri  &  Illinois  Bridge 
Company,  as  located  and  platted,  begin- 
ning at  a  point  on  the  east  line  of 
fractional  section  24,  township  30, 
range  14  east,  and  1,240  feet  from  the 
soutHeast  comer  of  said  fractional  sec- 
tion, thence  run  south,  70  degrees  45 
minntea  east,  765  feet,  thence  by  a  out 
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degree  curve  to  the  right  980.4  feet; 
thence  south,  ^9  degrees  45  minutes 
east,  924.8  feet;  thence  by  a  two  de- 
gree and  thirty  minute  curve  to  the 
left  1,289.3  feet;  thence  north  87  de- 
grees 51  minutes  east,  to  the  west  bank 
of  the  Mississippi  river;  said  center 
line  intersects  the  norlh  line  of  town- 
ship 29,  100.5  feet  west  of  the  north- 
west corner  of  lot  2  in  the  northeast 
quarter  of  section  2,  township  29,  range 
14  east,  and  also  intersects  the  west 
line  of  said  lot  2,  69.1  feet  south  of 
the  northwest  corner  of  said  lot  2. 
The  tract  above  described  contains 
20.3  acres,  and  will  appear  by  a  blue 
print  hereto  attached  and  made  a  part 
of  this  petition. 

^'That  the  defendants  herein,  to- 
gether with  E.  M.  Finley,  the  husband 
of  one  of  the  defendants,  are  the  own- 
ers of  said  real  estate.  That  defend- 
ants Held,  Miller,  and  Bates  are  ten- 
ants, having  growing  crops  on  differ- 
ent portions  of  said  real  estate.  That 
the  defendants  have  refused  to  relin- 
quish to  the  plaintiff  the  right  to  the 
occupancy  and  use  of  said  real  estate 
for  the  purposes  designated.  That  your 
petitioner  has  endeavored  to  agree  with 
defendants  and  each  of  them  upon  the 
price  to  be  paid  for  said  property,  but 
has  been  unable  to  amicably  settle  or 
to  agree  at  all  upon  a  proper  com- 
pensation to  either  of  the  parties  de- 
tPendant.  That  said  real  estate  is 
necessary  for  the  laying  of  tracks  and 
the  handling  of  business  over  and 
across  plaintiff's  bridge.  Wherefore 
your  petitioner  prays  the  court  to  make 
such  order  and  decrees  that  may  be 
proper  and  necessary,  and  to  appoint 
three  freeholders  of  the  county  of 
Scott  and  state  of  Missouri  as  commis- 
sioners to  assess  the  damages  which  de- 
fendants may  sustain  in  consequence 
of  the  establishment,  erection,  and 
maintenance  of  said  road  and  ap- 
proaches over  and  through  the  said 
premises  and  for  all  propeor  orders. 
Southern  I.  &  M.  Bridge  Co.  t>.  Stone, 
174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301. 

n.    Petitloii,  Acquiring  Land  for  Bail- 
road. 

St.  Louis,  Kansas  City  &  Colorado 
Bailroad  Company,  of  the  State  of 
Kansas,  plaintiffs,  v,  William  P.  Lew- 
right,  James  M.  Lewright,  Elijah 
McLean  and  L  B.  Kitchen,  defend- 
ants. 


The  plaintiff  states  that  it  Is  a  cor- 
poration duly  organized  and  existing 
under  the  laws  of  the  state  of  Kansas 
for  the  purpose  of  constructing  and 
maintaining  a  standard  gauge  railroad 
from  a  point  in  the  western  line  of 
Seward  county  in  said  state  of  Kan- 
sas, near  the  center  of  said  line  east- 
wardly,  through  the  counties  of  Sew- 
ard, Ford,  Comanche,  Barbour,  Harper, 
Sumner,  Cowley,  Choutaque,  Linn,  Elk, 
Wilson,  Neosho,  Crawford  and  Bourbon 
in  said  state  of  Kansas,  to  a  point  in 
the  eastern  line  of  said  Linn  county, 
near  the  center  of  said  line;  thence 
through  the  state  of  Missouri  eastward- 
ly,  through  the  counties  of  Vernon, 
Bates,  Henry,  Johnson,  Cass  and  Jack- 
son, in  the  state  of  Missouri,  to  the 
union  depot  in  Kansas  City  and  said 
Jackson  county;  and  from  the  point 
where  said  railroad  runs  northwest- 
wardly to  Kansas  City  aforesaid,  east- 
wardly  through  the  counties  of  Henry, 
Miller,  Osage,  Maries,  G-asconade, 
Franklin,  St.  Louis,  to  and  into  the 
city  of  St.  Louis,  Missouri,  to,  through 
and  alons  the  union  depot  in  the  said 
city  of  St.  Louis,  to  the  west  bank 
of  the  Mississippi  river  at  said  city 
of  St.  Louis. 

The  plaintiff  as  authorized  by  the 
laws  01  the  said  states  of  Kansas  and 
Missouri  is  about  to  construct,  oper- 
ate and  maintain,  and  is  now  con- 
structing, with  the  design  and  inten- 
tion of  operating  and  maintaining  a 
standard  gauge  railroad  over  that  part 
or  portion  of  said  road  survey  which 
passes  through  said  county  of  Frank- 
lin, Missouri,  in  a  general  southwest- 
erly direction  from  the  town  of  Labadle 
in  said  county  to  the  town  of  Union 
in  said  county. 

That  plaintiff  has  caused  to  be  made 
an  amended  profile  map  of  the  route 
surveyed  and  adopted  by  plaintiff  of 
that  part  of  said  railroad  line  in  said 
Franklin  county  between  the  said  towns 
of  Labadie  and  Union. 

That  said  amended  profile  map,  made, 
certified  to  and  filed  in  the  office  of 
the  clerk  of  the  county,  court  of  said 
county  as  aforesaid,  shows  the  actual 
survey,  location  and  distance  of  the 
roadbed  through  the  several  lots  and 
tracts  of  land,  and  the  congressional 
sections  through  which  the  road  runs, 
and  the  number  of  miles,  main  and 
side  tracks  of  said  road  on  said  por- 
tion of  said  railroad  line  in  said  part 
I  of  said  county. 
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That  your  petitioner  has  given  writ- 
ten notice  to  all  actual  occupants  of 
the  lands  hereinafter  described  of  the 
defendants,  over  which  the  route  of 
daid  railroad  has  been  relocated  and 
designated  ad  aforesaid,  of  the  location 
of  said  road  through  the  same  as  shown 
by  said  amended  profile  map. 

Plaintiff  further  states  that  as  a' 
eommon  carrier  and  for  the  public 
benefit  and  convenience  it  needs  and 
seeks  to  acquire  for  the  purposes  afore- 
said and  for  the  additional  purposes 
of  cutting  and  embankments,  necessary 
for  the  proper  construction  and  secur- 
ity of  said  railroad,  a  strip  of  land  of 
the  uniform  width  of  one  hundred  feet 
in  the  following  described  tracts  and 
parcels  of  land  situated  in  said  county 
of  Franklin,  between  the  said  towns 
of  Labadie  and  Union,  through  and 
over  which  said  railroad  route  is  sur- 
veyed and  located,  as  aforesaid,  with 
the  courses  of  said  roadbed,  and  the 
number  of  acres  and  parts  of  acres 
sought  to  be  appropriated,  and  which 
said  land  is  owned  by  the  defendant, 
William  P.  Lewright,  to- wit:  The  west 
half  of  the  southeast  quarter  and  the 
northeast  quarter  of  the  southeast 
quarter  and  southwest  quarter  of  sec- 
tion 36,  in  township  44,  and  northwest 
quarter  of  the  northwest  quarter,  sec- 
tion 1,  township  43,  all  m  range  1, 
east.  That  the  center  line  of  said 
strip  of  lands  sought  to  be  appropriated 
for  the  purposes  aforesaid  enters  the 
north  boundary  line  of  said  southeast 
quarter  of  said  section-  36,  about  one 
thousand  and  fifty  feet  west  of  the 
northeast  corner  of  said  quai'ter  sec- 
tion, and  is  located  on  said  lands  in  a 
general  southwesterly  and  northeaster- 
ly direction,  passing  out  of  said  section 
36,  township  44,  range  1  east,  one  hun- 
dred feet  east  of  the  southwest  cor- 
ner thereof,  into  said  section  1,  town- 
ship 43,  range  1  east,  and  continuing 
in  the  same  general  southwesterly  di- 
rection until  said  center  line  of  said 
railroad  intersects  the  west  line  of  said 
section  1,  township  43,  range  1  east, 
about  one  hundred  feet  south  of  the 
northwest  eorner  thereof.  That  the 
amount  of  land  sought  to  be  appro- 
priated and  used  by  the  plaintiff  for 
the  purposes  qi  the  construction  of 
the  roadbed  is  about  eleven  and  six- 
tenths  acres. 

Plaintiff  further  states  that  it  has, 
by  and  through  its  agents,  made  efforts 
to  purchase  i^  the  defendant,  William 


P.  Lewright,  the  above  described  strip 
of  land,  for  the  purposes  aforesaid,  at 
a  fair  and  reasonable  compensation,  to 
be  paid  to  him  by  the  plaintiff,  but 
plaintiff,  although  so  endeavoring,  yet 
cannot  agree  with  the  said  defendant, 
William  P.  Lewright,  upon  the  just  and 
fair  compensation  for  said  strip. 

Wherefore,  plaintiff  prays  this  hon- 
orable court  to  appoint  three  disin- 
terested freeholders,  residents  of  said 
county  of  Franklin,  as  commissioners 
to  ascertain  and  assess  the  damages 
which  the  said  defendant,  William  P. 
Lewright,  may  sustain,  and  the  just 
compensation  to  which  he  may  be  en- 
titled in  consequence  of  the  construc- 
tion, maintaining  and  operating  of  said 
railroad  through  said  lands  as  afore- 
said.  St.  Louis,,  etc.  B.  Co.  r.  Lew- 
right,  113  Mo.  660,  663,  21  S.  W.  210. 

m.  Petition  To  Oondexnn  Bight  of 
Way  Across  Tracks  of  Another 
Company. 

Your  petitioner,  the  Englewood  Con- 
necting Railway  Company,  respectful- 
ly shows  unto  your  honor  that  it  is  a 
corporation  duly  organized  and  jexist- 
ing  under  and  by  virtue  of  the  law  of 
the  state  of  Illinois,  and  as  such  is 
authorized  to  construct  and  operate  a 
line  of  railroad  from  a  point  on  the 
Chicago,  St.  Louis  and  Pittsburgh  rail- 
road, in  the  town  of  Lake,  in  the 
county  of  Cook  and  state  of  Illinois, 
between  Fifty-eighth  and  Fifty-ninth 
streets,  running  thence  eastwardly  to 
a  point  on  the  Pittsburg,  Fort  Wayne 
and  Chicago  railroad,  in  said  town, 
county  and  state,  between  said  Fifty- 
eighth  and  Fifty-ninth  streets,. with  the 
right  to  construct  all  such  side-tracks, 
switches,  and  lateral  and  other 
branches,  as  the  said  railway  company 
from  time  to  time,  by  resolution  of  its 
board  of  directors,  determine  and  elect 
to  build.  Your,  petitioner  further 
shows  that  its  said  line  of  railroad  is 
located  in  accordance  with  its  charter; 
that  the  said  line  of  railroad  so  lo- 
cated by  your  petitioner  intersects  and 
passes  over  and  across  the  railroad 
tracks  of  the  Chicago  and  Western  In- 
diana Bailroad  Company  laid  in  Wal- 
lace street,  in  said  town  of  Lake,  at 
a  point  in  front  of,  and  opposite  to, 
lots  11  and  12,  in  block  4,  in  Eliza 
A.  Temple's  subdivision  of  the  east 
half  of  the  southwest  quarter  of  the 
southwest  quarter  of  the  northwest 
quurter  of  section   10|    township    38, 
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north,  range  14,  east  of  the  third  prin- 
eipal  meridian,  and  that  your  peti- 
tioner desires  to  appropriate  and  use 
so  much  of  the  track  of  said  Chicago 
and  Western  Indiana  Railroad  Com- 
pany, in  said  Wallace  street,  as  may 
be  necessary  to  make  the  crossing  for 
two  main  railroad  tracks  of  your  i>eti- 
tioner;  that  said  crossing  is  necessary 
for  the  purposes  of  your  petitioner's 
railroad,  and  to  operate  the  same;  that 
your  petitioner  is  unable  to  agree  with 
said  Chicago  and  Western  Indiana 
Bailroad  Company  as  to  the  proper  or 
just  compensation  to  be  paid  to  said 
railroad  company  for  said  crossing. 
Your  petitioner  further  shows  that  it 
is  ready  and  willing,  and  has  offered 
to  said  railroad  company,  and  hereby 
offers,  to  put  down,  at  your  petitioner 's 
cost,  all  necessary  crossing  frogs  for 
two  main  tracks  over  the  said  tracks 
of  said  Chicago  and  Western  Indiana 
Bailroad  Company,  in  said  Wallace 
street,  and  to  perpetually  keep  and 
maintain  the  saSid  crossing  in  good 
and  safe  repair  and  condition,  at  your 
petitioner's  charge  and  cost;  that  your 
petitioner  therefore  prays  that  sum- 
mons may  be  ordered  to  issue  to  said 
Chicago  and  Western  Indiana  Bailroad 
Company,  defendant,  commanding  it 
to  appear  before  this  honorable  court 
on  the  first  day  of  its  next  term,  and 
that  a  jury  may  be  empaneled  to  ascer- 
tain the  just  compensation  to  be  paid 
by  your  petitioner  to  said  defendant 
for  said  crossing  for  said  main  tracks 
of  your  petitioner's  railroad.  And 
your  petitioner  will  ever  pray,  etc. 
Chicago,  etc.  B.  Co.  v.  Englewood  C. 
B.  Co.,  115  111.  375,  4  N.  R  246. 

IV.     Petition    To    Condemn    Certain 
Lots  for  State  Oi^itoL 

"Notice  to  Property  Ownera.  To  the 
Hon.  John  H.  McEune,  district  judge 
for  the  sixth  judicial  district,  coun- 
ty of  Sacramento,  state  of  California 
— ^John  G.  Downey,  acting  governor; 
Johnson  Price,  secretary  of  state; 
Thomas  Findley,  state  treasurer;  A. 
C.  Monson  and  Alfred  Bedington,  by 
Thomas  H.  Williams,  attorney-gener- 
al, respectively  petitioning,  repre- 
sent: 

That  they  eoiiipose  the  Board  of 
Commissioners  created  by  the  act  en- 
titled 'An  Act  to  provide  for  the  Con- 
struction of  the  State  Capitol  in  the 
city  of  Sacramento,'  approved  March 
29th,  1860. 


Your  petitioners  farther  repreaent, 
that  they  have  caused  a  description 
and  abstract  of  the  title  to  the  ground 
or  tract  of  land  described  in  the  first 
section  of  said  act,  to  be  made,  setting 
forth  the  names  and  residence  of  each 
owner  or  person  interested  therein  in 
any  manner  whatever,  or  who  claims 
any  interest  therein,  present  or  future, 
so  far  as  known  to  the  attorney-gen- 
eral, or  as  appears  by  record  in  the 
recorder's  office  of  Sacramento  coun- 
ty; which  said  description  and  abstract 
of  title  is  herewith  filed,  marked  'A,' 
and  made  part  of  this  petition. 

Wherefore,   the   premises  considered, 
your  petitioners  pray  that  your  honor 
will    appoint    commissioners,    or    cause 
to  be  appointed  commissioners,  to  as* 
certain  the  compensation  to  be  made 
to  the  person  or  persons  lawfully  en- 
titled to  the  same,  for  the  land  in  said 
act    described,   and   hereinbefore   men- 
tioned, or  any  part  thereof.  As  in  duty 
bound,  they  will  ever  pray,  etc 
BespectfuUy, 
Thomas  H.  Williams. 
Attorney-G-eneral. ' ' 

KoppikuB  V.  State  Capitol  Com.,  10 
Cal.  248. 

V.  Statement  of  Petition  for  Cknideama- 
tlon  for  Telegraph  Une. 

The  petition  of  the  company  upon 
which  the  appointment  was  made  sets 
out  that  the  petitioner  is  a  corporation 
organized  under  the  provisions  of  ''An 
Act  to  Incorporate  and  Begulate  Tel- 
egraph Companies"  and  the  acts  sup- 
plementary thereto.  Bevision,  p.  1174. 
That  the  object  of  the  corporation  is 
to  build  a  line  of  telegraph  for  tel- 
egraphic or  telephonic  communication, 
or  both,  within  and  through  certain 
counties  in  the  state  of  New  Jersey,  to 
various  cities,  towns,  boroughs  and  vil- 
lages and  other  convenient  localities 
for  said  business  therein.  That,  in  ad- 
dition to  these  uses  of  said  line  aa 
hereinafter  mentioned,  to  establish,  let, 
conduct  and  manage  private  or  other 
telegraphic  or  telephonic  lines,  or  both, 
and  instruments  and  other  means  and 
appliances  for  the  use  of  individual^ 
firms,  corporations,  municipalities  ana 
others,  and  to  carry  on  a  general  tel- 
egraph and  telephone  business,  either 
or  both,  for  all  purposes  whatsoever, 
upon  the  whole  of  said  line,  in  all  the 
localities  aforesaid,  and  in  connection 
with  other  telegraph  or  telephone  line 
or  lines  within  the  stat^  of  N§w  Jer- 
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867,  ^^^  ^^0  ^o  purchase,  control,  lease, 
let  or  use  and  subgrant  all  patents  and 
licenses  and  rights  now  or  hereafter 
existing,  for  the  purposes  of  the  busi- 
ness hereinbefore  set  out.  The  petition 
then  sets  out  the  description  of  the 
line  of  telegraph*  or  telephone,  and  the 
localities  it  is  intended  to  traverse. 
It  is  to  consist  of  such  poles,  with  cross* 
arms,,  fixtures  and  appliances,  as  maj 
be  necessary  to  sustain  such  wires, 
cables  or  other  electrical  conductors  as 
may  be  required  for  the  purpose  of 
conducting  a  telegraph  or  telephone 
business,  or  both.  It  then  describes 
the  part  of  the  road,  rujining  over  the 
land  of  the  prosecutor,  upon  which  the 
poles  are  to  be  placed,  and  sets  out 
that  a  map  or  diagram  is  presented  with 
the  petition,  showing  the  situation  of 
the  road  in  relation  to  the  land  of 
prosecutor,  the  intended  location  of 
each  post  or  pole,  the  distance  between 
each  post  or  pole.  The  petition  then 
sets  out  the  size  of  the  poles,  the 
maximum  distance  from  the  ground  to 
the  point  where  wires  are  to  be  at- 
tached to  the  poles.  8tate,  Duke  v. 
Central  New  Jersey  Tel.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  11  L.  B.  A.  664. 

VI.  Statement  of  Object  of  ImproTe^ 
meiit^  Petition  for  Condenuui- 
tion. 

We  think  the  petition  states  fully 
enough,  in  a  "general  way,"  the  na- 
ture and  extent  of  the  use  of  the  land 
that  will  be  required  in  making  and 
maintaining  the  improvement  as  re- 
quired by  law.  It  states  the  object  of 
the  improvement  to  be  the  opening 
''and  extending  of  Eleventh  Street 
from  ^Leverett  Street  to  Kichigan  Ave- 
nue, where  not  already  opened,  sixty 
feet  wide;  and  that,  in  making  and 
maintaining  the  proposed  improvement, 
a  perpetual  right  of  way  over  the  dif- 
ferent pieces  or  parcels  of  private 
property  hereinafter  described  will  be 
necessary;  and  that  such  right  of  way 
is  purposed  to  be  used  for  the  purpose 
of  a  public  street  and  highway."  It 
is  difficult  to  see  what  more  is  needed 
to  fulfill  the  requirements  of  the  stat- 
ute in  this  respect.  Detroit  v,  Beecher, 
75  Mich.  454,  42  N.  W.  986,  4  L.  B.  A. 
813. 

vn.    Flea  by  Owner,  in  Oondenmaticn 
Proceedings,  Jnxladiction. 
''And  now  comes  Samuel  B.  Throck- 
morton and  pleads  to  the  jurisdiction 
of  the   Court.     And  for  Me  plea  he 


denies  the  existence  of  any  jurisdiction- 
al fact  authorizing  the  proceeding  at- 
tempted by  the  applicant  herein;  and 
he  specially  pleads  that  the  Uni£ed 
States  do  not  now  desire  to  purchase 
the  land  mentioned,  having  already,  by 
an  agreement  evidenced  by  writing, 
purchased  the  same  from  this  appearer 
on  the  nineteenth  of  February,  1858, 
by  and  through  the  action  of  P.  Delia 
Torre,  Esq.,  late  District  Attorney  of 
the  United  States,  duly  authorized  and 
empowered  in  that  behalf  by  the  Secre- 
tary of  War,  the  whole  pursuant  to  an 
Act  of  the  Congress  of  the  United 
States,  paesed  March  3d,  1857. 

And  this  appearer  denies  that  he  has 
ever  refused  to  convey  said  land  to  the 
United  States;  he  expressly  avers  that 
no  one  in  their  behalf  has  ever  ten- 
dered to  him  any  sum  of  money  as  the 
purchase  price  or  equivalent  of  said 
land,  different  from  that  which  he 
originally  charged  therefor,  and  which 
the  Government  of  the  United  States, 
after  much  negotiation,  and  after  be- 
ing duly  advised  in  the  premises,  agreed 
in  writing  to  pay  him; 'and  he  express- 
ly denies  that  that  sum  of  money  has 
been  tendered  him,  though  the  United 
States  has  frequently  promised  the 
same,  in  compliance  with  their  duty 
pursuant  to  the  contract  of  sale  afore- 
said. And  further  this  appearer 
pleads,  that,  hereby  expressly  reserv- 
ing his  lawful  right  to  recede  from  the 
contract  aforesaid,  should  the  conduct 
of  the  United  States  touching  said  con- 
tract make  it  his  interest  and  his 
privilege  so  to  recede,  he  has  ever  been 
and  now  is  willing  and  able  to  convey 
said  lands,  in  strict  pursuance  of  the 
contract  aforesaid.  And  he  further 
pleads  that  the  law  of  California  of 
February  14th,  1859,  entitled  'an  act 
for  the  relinquishment  to  the  United 
States,  in  certain  cases,  to  title  of 
lands,  etc.,  and  site  of  light-houses,' 
etc.,  is  unconstitutional,  null  and  void. 

And  he  asks  that  the  Application  for 
an  order  of  publication  be  rejected. '^ 
Gilmer  v.  Lime  Point,  18  Cal.  229, 
233. 

vnL    Plea  Setting  T7!p  Condemnation 
Proceedings. 

''1.  A  general  denial;  secondly,  that 
the  Chicago,  Kansas  &  Western  Bail- 
road  Company  was  formed  by  con- 
solidation of  the  Leroy  &  Western 
Bailway  Company,  and  several  other 
companies,  the  agreement  of  consolida- 
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tion  being  duly  ratified  and  filed  in 
tlie  office  of  the  secretary  of  state  of 
the  state  of  Kansas,  the  agreement 
being  entered  into  on  the  1st  day  of 
June,  1886;  that  the  Leroy  &  Western 
Bailway  Company  was,  at  the  time 
stated,  and  prior  to  June  1st,  1886,  a 
railroad  company  duly  organized  and 
existing  under  the  laws  of  the  state  of 
Kansas,  and  authorised  to  build  a  line 
of  railroad  through  Sedgwick  county, 
Kansas,  and  that  on  the  loth  day  of 
March,  1886,  it  made  application  to  the 
Hon,  T.  B.  Wall,  judge  uf  the  district 
court  of  Sedgwick  county,  for  the  ap- 
pointment of  commissioners  to  ap- 
praise lands  along  the  line  of  its  rail- 
road, and  make  appraisement  and  as- 
sessment of  damages  for  lands  taken 
as  a  right-of-way,  etc.,  as  required  by 
law,  and  the  judge  appointed  three 
commissioners  as  required  by  law;  that 
said  commissioners  gave  due  notice  as 
required  by  law;  that  on  the  26th  day 
of  April,  18^,  in  pursuance  of  such 
notice,  they  proceeded  to  view,  survey 
and  assess  damages  for  a  right-of-way 
through  the  land  described  in  plain- 
tiff's petition,  and  damages  to  the  land 
not  taken,  and  damages  to  the  crops 
on  said  land,  in  the  aggregate  sum  of 
$141.50;  that  the  report  of  said  com- 
missioners was  filed  and  recorded  in 
the  office  of  the  county  clerk  of  said 
county  on  the  29th  day  of  April,  1886; 
and  on  said  day  the  said  the  Leroy  & 
Western  Bailroad  Company  deposited 
said  sum  of  $141.50  with  the  county 
treasurer  of  said  county  for  the  own- 
ers of  said  land;  that  the  application 
and  appointment  of  said  commissioners 
were  duly  recorded  in  the  office  of  the 
register  of  deeds  of  said  county  on  the 
15th  day  of  March,  1886;  that  said 
award  for  damages  to  said  land  has 
never  been  set  aside,  vacated,  or  ap- 
pealed from,  and  is  in  full  force  and 
effect."  Chicago,  K.  &  W.  R.  Co.  v. 
Abbott,  44  Kan.  170,  24  Pac.  52. 

JJL    Answer*  Landowner  in  Oondemna- 
tlon  Proceeding   (a). 

''1.  Now  comes  the  defendant,  and 
for  its  amended  answer  to  the  plain- 
tiff's petition,  denies  each  and  every 
material  allegation  therein  contained, 
except  as  hereinafter  directly  admitted. 

3.  Por  a  third  and  further  defense, 
the  defendant  admits  that  it  is  a  cor- 
poration, and  is  engaged  in  the  opera- 
tion of  a  railroad  into  and  through  the 


county  of  Osage,  and  over  and  upon  F, 
street  in  the  city  of  Osage  City,  in 
Osage  county,  state  of  Kansas;  and  the 
defendant  says,  that  the  said  city  ordi- 
nance, number  166,  e;i titled  'An  ordi- 
nance granting  the  right-of-way  to  the 
Ottawa,  Osage  City  &  Council  Grove 
Railroad  Company,  through  the  city  of 
Osage  City,  Osage  county,  state  of 
Kansas,'  which  was  passed  and  ap- 
proved October  31,  1885,  and  which  was 
duly  published,  and  was  at  the  time 
complained  of  in  plaintiff's  petition, 
and  is  a  valid  ordinance  of  said  city, 
granted  to  the  defendant  a  right-of- 
way  to  construct,  operate  and  maintain 
its  railroad  track  and  such  turnouts, 
switches  and  side-tracks  as  are  essen- 
tial and  necessary  to  the  transaction 
of  the  business  of  said  company  upon 
said  F  street,  and  the  right  to  make 
•drains  along  the  said  F  street,  and  to 
run  cars,  trains  and  engines  upon  such 
right-of-way;  and  under  the  authority 
conferred  by  said  ordinance,  this  de- 
fendant has,  in  a  proper  and  legal  man- 
ner, coiistructed  its  track  on  said  F 
street  in  said  city,  and  runs  its  cars, 
trains  and  engines  upon  said  street, 
and  made  necessary  alterations  of  the 
surface  of  the  street,  and  has  not  un- 
necessarily impaiced  the  usefulness  of 
said  street  for  public  travel  and  access 
to  the  abutting  lots."  Ottawa,  O.  C. 
&  C.  0.  R.  Co.  f?.  Larson,  40  Kan.  301, 
19  Pac.  661. 

Answer  by  Landowner,  in  Condemna- 
tion Proceedings  (b>. 

*'Now  comes  the  defendant  above 
named,  and  for  answer  to  the  petition 
filed  by  the  plaintiff  admits  that  it 
is  a  corporation  organized  under  and  by 
virtue  of  the  laws  of  the  state  of 
Illinois,  and  that  it  is  operating  cer- 
tain lines  of  railroad  in  the  state  of 
Nebraska.  Further  answering  the  said 
petition,  the  defendant  denies  each  and 
every  allegation  therein  contained." 
Koenig  v.  Chicago,  etc.  R.  Co.,  27  Neb. 
699,  43  N.  W.  423. 

X.  Supplemental  Answer  In  Condemna- 
tion Proceedings. 
"Now  comes  the  above  named  de- 
fendant, and  for  a  supplemental  an- 
swer to  the  petition  herein,  admits  that 
it  is  a  corporation  duly  organized  un- 
der and  by  vfrtue  of  the  laws  of  the 
state  of  Illinois,  and  that  it  is  operat- 
ing certain  lines  of  railroad  in  the 
state  of  Nebraska.  .  .  .  And  defend- 
ant had  the  right  to  construct,  main- 
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tain,  and  use  a  track  across  the  said 
lot  by  virtue  of  a  contract  duly  ex- 
ecuted, signed,  and  delivered  by  the 
plaintiff  on  the  22d  day  of  June,  1887, 
wherein  Henry  T.  Clarke  was  party  of 
the  second  part,  and  which  contract 
and  the  terms  and  condition  thereof 
said  Clarke  had  duly  kept  and  per- 
formed, but  said  plaintiff  now  refuses 
to  keep  and  perform."  And  after  al- 
leging certain  condemnation  proceed- 
ings by  the  Lincoln  &  Northwestern 
railway  in  its  behalf,  it  alleges  that 
'*  Further  answering  the  said  petition, 
the  defendant  denies  each  and  every 
allegation  therein  contained."  Koenig 
V,  Chicago,  etc.  R.  Co.,  27  Neb.  699, 
43  N.  W.  423. 

XL     Stipulation  as  to  Title  in  Con- 
demnation ProceedlngB. 

'Tt  is  stipulated  .in  the  above  en- 
titled cause,  that  the  railway  over  the 
tracts  of  land  sought  to  be  condemned 
in  this  proceeding,  was  constructed  by 
the  Springfield  and  Northwestern  Bail- 
road  Company;  that  at  the  time  the 
land  described  in  plaintiffs'  petition 
was  appropriated  by  said  Springfield 
and  Northwestern  Bailroad  Company, 
the  title  to  said  land  was  in  John  T. 
Bennett;  that  subsequent  to  the  build- ^ 
ing  of  said  road,  to- wit,  in  1872,  Mc-' 
Dougall  and  Hamilton,  defendants  here- 
in, acquired  a  fee  simple  title  to  said 
lands,  and  are  now,  and  ever  since 
have  been,  the  owners  of  said  land 
in  fee  simple,  and  also  at  said  time 
acquired  title  to  all  the  land  described 
in  the  cross-petition  herein,  and  still 
have  title  thereto."  Wabash,  St.  L. 
&  P.  B.  Co.  V.  McDougall,  118  lU,  229, 
8  N.  E.  678. 

XLL    Order  for  Hearing  in  Condenma- 

tion  Proceedings. 
''State  of  California,  county  of  Sacra- 
mento. 

Having  read  the  foregoing  petition, 
I  order  that  the  hearing  of  the  same  be 
set  for  Friday,  the  first  day  of  June, 
A.  D.  1860,  at  the  hour  of  ten  and  a 
half  o'clock,  a.  m.;  that  said  hearing 
take  place  at  the  court  house  in  the 
city  of  Sacramento,  state  of  California; 
and  the  persons  named  in  the  abstract 
of  title  filed  with  the  petition  afore- 
said, together  with  all  others  interested 
in  the  land  described  and  mentioned 
in  said  petition  and  abstract,  are  here- 
by required  to  appear  before  me  at  the 
time  and  place  aforesaid,  to  show  cause, 
if  any  they  have,  why  the  prayer  of 
said    petition    should    not    be    granted. 


Given  under  my  hand,  at  chambers, 
in  the  city  of  Sacramento,  on  this,  the 
twenty-fifth  day  of  April,  A.  D.  186a 

John  H.  McKune, 
District  Judge,  Sixth  District." 
Koppikus  r.  State  Capitol  Com.,  16 
Cal.  248. 

xm.     Report    of    Commissioneni    in 
Oondenmation  Proceedings. 

"The  undersigned,  W.  N.  Bandall, 
George  Morris  and  C.  W.  Bomgardner, 
commissioners  appointed  by  the  judge 
of  this  court,  by  order  dated  December 
15,  1890,  to  ascertain  and  determine 
the  necessity  for  the  taking  of  lands 
described  in  the  complaints  herein,  for 
the  purpose  of  constructing  the  canal 
of  the  plaintiff  and  to  appraise  and 
determine  the  damages  and  compensa- 
tion to  be.  allowed  the  owners  and  per- 
sons interested  in  the  real  estate  so 
proposed  to  be  taken  and  damaged  for 
the  purpose  alleged  in  the  petition  here- 
in, respectfully  report  that,  as  such 
commissioners,  we  held  our  first  meet- 
ing at  the  town  of  La  Junta,  on  the 
29th  day  of  December,  A.  D.  1890,  and 
by  agreement  of  the  parties  hereto,  ad- 
journed to  the  12th  day  of  .lanuar^ 
A.  D.  1891,  when  we  met  and  issned 
subpoenas,  then  adjourned  to  the  2bch 
day  of  January,  A.  D.  1891,  when  we 
met  at  the  town  of  La  Junta  for  the 
purpose  of  hearing  the  testimony  and 
continued  the  taking  of  testimony  until 
the  evening  of  the  27th  day  of  January, 
'1891.  All  parties  to  said  actions  ap- 
pearing, the  said  plaintiff  by  B.  L.  Carr 
and  Geo.  A.  Kilgore,  its  attorneys,  and 
the  said  defendants  by  Gerry  and 
Campbell,  their  attorneys;  that  on  the 
28th  day  of  January,  1891,  we  viewed 
the  premises  in  controversy,  and  on 
the  29th  day  of  January,  1891,  we 
listened  to  the  arguments  of  the  coun- 
sel; that  we  have  heard  all  the  proofs 
and  allegations  of  the  parties,  and  after 
viewing  the  said  premises,  we  have 
ascertained  and  >  do  hereby  certify  as 
follows: 

That  in  order  to  construct  this  canal 
it  is  necessary  for  the  plaintiff  to  take 
and  use  that  portion  of  the  lands  oc- 
cupied by  the  defendants  hereinafter 
described. 

That  an  accurate  description  of  the 
lands  occupied  by  the  defendant  Fos- 
dick,  so  necessary  to  be  taken  is  as 
follows: 


That    the    value    of     said     land 
actually  taken  is  $356.75. 
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That  the  damages  to  the  remainder 
of  said  Fosdick's  land  amount  to  the 
sum  of  $1,390.00. 

That  the  value  of  the  benefits  amount 
to  $ . 

That  an  accurate  description  of  the 
land  occupied  by  the  defendant  Hunger- 
ford,  so  necessary  to  be  taken  is  as 
follows: 
•  ■•••■• 

That  the  value  of  said  land  so 
actually  taken  is  $128.95. 

That  the  damages  to  the  remainder 
of  said  Hungerford's  land  amount  to 
the  sum  of  $920.00. 

That  the  value  of  the  benefits  amount 

to ."    Otero  Canal  Co.  t?.  Fos- 

dick,  20  Colo.  522,  524,  39  Pac.  332. 

XIV.  Beport  of  Viewers  in  Oondeoina- 
tlon  Proceedings. 

"That  the  Pennsylvania  Kailroad 
Company,  heretofore,  to-wit:  Anno 
Domini  ld51,  entered  in  upon  the  said 
tract  of  land,  then  and  aforesaid 
owned  by  your  petitioner  and  his  ward, 
and  constructed  the  railroad  of  the  said 
company,  through  and  over  said  lands, 
to  the  great  damage  and  injury  of 
your  petitioner  and  his  said  ward.  That 
the  eaid  Pennsylvania  Bailroad  Com- 
pany  hath  never  paid  to  your  petition- 
er any  sum  of  money  whatsoever,  for 
and  in  satisfaction  of  the  damages  by 
him  sustained  in  the  premises;  ]»e, 
therefore,  prays  your  honors  for  the 
appointment  of  viewers  to  estimiite  and 
determine  the  damages  aforesaid,  ac- 
cording to  the  Acts  of  Assembly  in  such 
oases  made  and  .provided,  and  he  will 
ever  pray,  etc."  Pennsylvania  B.  Co. 
V,  Porter,  29  Pa.  165. 

XV.  Notice  of  Filing  Beport  In  Oon- 
demnatlon  Proceedings. 

"To  the  said  defendant,  David  Atchi* 

son: 

Tou  are  hereby  notified  that  the 
commissioners  appointed  by  the  court 
to  assess  the  damages  which  you  may 
sustain  by  reason  of  the  appropriation 
of  your  property  by  said  plaintiff  for 
the  purpose  mentioned  in  its  petition, 
did  on  the  seventeenth  day  of  April, 
1893,  file  and  report  all  their  proceed- 
ings as  such  commissioners."  Leaven- 
worth Terminal  B.  &  B.  Co.  v.  Atchison, 
137  Mo.  218,  223,  37  S.  W.  913. 

XVI.  Bond  for  Payment  of  Assessed 
Damage  in  Condemnation  Pro- 
ceedings. 

''The  Bock  Island  and  Alton  Bail- 


road  Company,  principal,  and  David 
Skilling,  Bobert  £.  Haggart,  William 
H.  Wilson,  P.  T.  Hale,  securities, 
acknowledge  themselves  to  be  jointly 
and  severally  bound  unto  Alexander  J. 
Hawks,  John  Gamon  and  Mary  Ann 
Qamon,  his  wife,  Bobert  Scathe,  James 
Coultas,  Hezekiah  Evans,  Hiram 
Kelly,  John  Collins,  and  William  G. 
Coy,  according  to  their  relative  and 
respective  several  interests,  in  the  penal 
sum  of  three  thousand  dollars  ($3,000), 
on  this  express  condition,  that  the 
said  railroad  company  shall,  on  the  as- 
sessment of  damages,  to  be  made  to 
secure  right  of  way  for  said  railroad, 
pay  to  the  obligees,  relatively  and  re- 
spectively, damages  which  may  be  as- 
sessed as  aforesaid,  then  this  bond  to 
be  ^oid,  otherwise  to  remain  in  full 
force  and  effect.  Given  under  our 
hands  and  seals,  this  26th  day  of  May,' 
1858."  St.  Louis,  etc.  B.  Co.  v.  Coul- 
tas, 33  111.  189. 

XVn.  Application  for  Aflsessment  of 
Damages  by  Jury  in  Condemna- 
tion Proceedings. 

"To  the  Hon.  County  Commissioners 
for  the  county  of  Middlesex,  at  their 
meeting  to  be  held  at  Cambridge  on 
the  twenty-fifth  day  of  March,  1845, 
by  adjournment  from  the  first  Tues- 
day of  January,  1845. 
The  petition  of  Lucy  J.  Walker  of 
Charlestown,  in  said  county,  respect- 
fully represents:  That  at  a  special  meet- 
ing of  your  Honors  held  at  Charles- 
town  in  said  county,  on  the  fourteenth 
of  November  last,  she  presented  her 
petition  for  an  appraisement  of  damages 
against  the  Boston  and  Maine  Exten- 
sion Bailroad  Company,  occasioned  by 
the  laying  out  and  constructing  ttie 
railroad  of  said  company  over  and 
across  the  fiats  appurtenant  to  the 
wharf  estate  owned  by  your  petitioner, 
as  set  forth  in  her  said  petition,  when 
and  where  your  Honors,  having  viewed 
the  premises,  heard  the  respective 
parties.  And  at  the  meeting  of  your 
Honors,  held  at  said  Cambridge  on  the 
first  Tuesday  of  January,  1845,  you  did 
estimate  and  award  the  damages  sus- 
tained by  your  petitioner,  to  be  paid 
her  by  said  company,  at  the  sum  of 
eight  hundred  dollars,  with  costs  taxed 
at  the  sum  of  forty-five  dollars  eighty- 
seven  cents.  That  your  petitioner  is 
dissatisfied  with  said  estimate,  and 
wishes  to  have  her  said  damages  as- 
sessed by  a  jury.    Wherefore  she  prays 
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your  honors  to  issue  your  warrant  for 
a  jury  to  assess  her  said  damages, 
agreeable  to  the  statute  in  such  cases 
made  and  provided."  Walker  i;.  Bos- 
ton &  M.  B.;  3  Cush.  (Mass.)  1. 


ZVnL     Order   To   Smmnon   Jury  in 

Oondemnatioii  Proceedlnga 
''Middlesex,  ss.  County  Commissioners' 
meeting  at  Cambridge,  January,  1846, 
and  by  adjournment  at  said  Cam- 
bridge on  the  twenty-sixth  day  of 
March,  1846. 

This  petition  was  presented  to  the 
county  commissioners  at  their  January 
meeting  last,  and  thence  said  petition 
hath  been  continued  from  time  to  time, 
to  this  time.  It  is  now  ordered,  that 
the  clerk  forthwith  issue  a  warrant, 
directed  to  the  sheriff  of  said  county 
of  Middlesex,  to  summon  a  jury  ac- 
cording to  law  in  such  case  made  and 
provided  for  the  purposes  in  said  peti- 
tion mentioned."  Walker  v.  Boston  ft 
M.  B.,  3  Gush.  (Mass.)  1. 

XTT.     Verdict  of  Jury  in  Oondemna- 

tlon  Proceedings. 
''Middlesex,  ss.  June  18th,  1846.  Ver- 
dict of  the  jury  in  the  case  of  Lucy 
J.  Walker,  of  Charlestown,  petition- 
er, against  the  Boston  and  Maine 
Bailroad  Company. 
The  jury  empanelled  by  Samuel 
Chandler,  sheriff  of  said  county,  to 
estimate  and  assess  the  damages  sus- 
tained by  the  said  Lucy  J.  Walker,  oc- 
casioned by  laying  out  and  construct- 
ing the  railroad  of  said  company  over 
and  across  her  land  and  flats,  as  set 
forth  in  her  petition,  having  been  first 
duly  sworn,  by  Samuel  Chandler,  sher- 
iff, and  having  chosen  Orr  S.  Town 
foreman,  by  ballot,  after  viewing  the 
premises,  and  fully  hearing  the  evi- 
dence and  the  parties^  do  find,  and  our 
verdict  is,  that  the  said  Lucy  J. 
Walker  recover,  against  the  said  Bos- 
ton and  Maine  Bailroad  Company,  the 
sum  of  fourteen  hundred  and  fifty 
dollars  and  seventy-one  cents,  as  her 
damages  sustained  as  aforesaid.  In 
witness  whereof,  we  have  hereunto  set 
our  hands  and  seals,  this  eighteenth 
day  of  June,  A.  D.  1846."  Walker  v, 
Boston  &  M.  B.,  3  Cush.  (Mass.)  1. 

ZX.    Judgment  on  Findings,  Jnry  Be- 
ing   Waived,    in    Condemnation 
FroceedingBw 
"The   court    being    sufficiently    ad- 
vised, doth  find  that  the  value  of  the 
property  in  controversy,  to-wit,  lot  7, 
in   block   18,   in   Carpenter's   addition 


to  Chicago,  is  the  sum  of  |1 0,000.  The 
court  also  finds  that  the  value  of  the 
frame  buildings,  situated  in  the  rear 
of  said  lot,  is  the  sum  of  $2500.  The 
court  also  finds  that  the  value  of  the 
partially  constructed  brick  building 
upon  the  front  part  of  said  lot,  as  a 
part  of  a  building  to  be  completed  upon 
jsaid  lot,  including  the  present  cost  of 
the  construction  thereof,  and  the 
respondent's  own  trouble  and  loss  of 
time  in  the  preparation  of  said  build- 
ing, and  for  loss  of  use  of  capital  in- 
vested therein,  for  architect's  fees,  the 
amount  for  which  the  respondent  is 
liable  to  contractors,  and  the  incon- 
venience and  cost  of  the  removal  of 
his  business  from  said  premises,  tBe 
sum  of  $5500,  making  a  total  com- 
pensation for  all  damages  resulting 
from  the  taking  of  said  premises,  the 
sum  of  $18,000.  Therefore  it  is  or- 
dered and  adjudged  by  the  court,  that 
the  full  compentetion  for  the  taking  of 
the  said  premises,  and  for  all  damages 
to  the  respondents,  William  P.  Hock, 
and  Wilhelmina  Hock,  his  wife,  shall 
be  the  sum  of  $18,000,  of  which  sum 
$966  is  to  be  paid  to  Gustav  Wolff,  in 
full  df  his  claim  upon  the  premisee; 
.  .  .  that  petitioner  may  enter  upon 
said  premises,  and  shall  have  exclusive 
possession  thereof,  for  the  use  and  pur- 
pose of  said  railroad  company,  upon 
the  payment  of  said  sum  of  $966  to 
said  Wolff,  and  the  sum  of  $17,034  to 
the  said  William  P.  Hock."  Chicago, 
M.  &  St.  P.  B.  Oo.  V.  Hock,  118  111. 
587,  9  N.  E.  205. 

ZXI.    Order  on  Condemnation  of  Land. 

That  court  (state  supreme  court),  on 
November  19,  1891,  issued  a  peremptory 
writ  of  mandamus,  as  prayed  for.  89 
Mich.  210.  On  November  30,  1891, 
the  circuit  court,  in  compliance  with 
this  writ,  entered  an  order,  which,  as 
amended,  confirmed  the  verdict  and 
award  of  the  jury,  and  also  provided  as 
follows: 

^'It  is  further  ordered  that  within 
sixty  days  from  the  date  of  this  or- 
der the  Port  Street  Union  Depot  Com- 
pany is  required  to  tender  and  pay  to 
Absalom  Backus,  Jr.,  the  sum  of  seven- 
teen thousand,  eight  hundred  and  fifty 
dollars,  and  to  A.  Baekus,  Jr.  ft  Sons 
the  sum  of  seventy-eight  thousand,  two 
hundred  and  ninety-three  dollars,  and 
to  James  N.  Dean  and  William  H. 
Davidson,  executors,  the  sum  of  one 
dollar,  together  with  their  costs  and  ez- 
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penseSy  if  the  same  have  been  taxed, 
including  an  attarney's  fee  of  twenty- 
five  dollars;  and  if  the  said  parlies  or 
either  of  them  refuse  to  accept  the 
tender  and  payment  of  said  sums  the 
Port  Street  Union  Depot  Company  is 
required  to  deposit  the  same,  under 
the  supervision  of  the  clerk  of  this 
court,  in  the  Detroit  National  Bank  and 
to  the  credit  of  this  cause,  including 
said  costs  and  expenses;  provided,  that 
if  said  costs  and  expenses  have  not 
been  taxed  within  the  said  sixty  days 
the  same  to  be  so  deposited  within  ^we 
days  after  they  are  taxed. 

Said  money  shall  remain  on  deposit 
in  said  bank,  but,  at  the  risk  of  the 
petitioner,  subject  to  be  drawn  there- 
from and  to  be  paid  to  the  parties  en- 
titled to  the  same  on  orders  signed 
by  one  of  the  judges  of  this  court  and 
countersigned  by  the  clerk. 

It  is  further  ordered  that  upon  the 
tender  and  payment  or  deposit  of  said 
sum  of  ninety-six  thousand,  one  hun- 
dred and  forty-four  dollars,  and  of  said 
costs,  expenses,  and  counsel  fees,  as 
aforesaid,  the  Fort  Street  Union  Depot 
Company  shall  be  enlitied  to  enter 
upon  and  take  possession  of  and  use 
the  right  of  way  above  described  for 
the  purpose  of  its  incorporation  under 
its  articles  of  association  and  the  Con- 
stitution and  laws  of  this  state,  and 
that  said  respondent  shall  be  divested 
and  barred  of  all  right,  estate,  and 
interest  in  such  right  of  way  until  such 
right  or  title,  shall  be  again  legally 
vested  in  them  and  said  right  of  way 
shall  be  deemed  to  have  been  acquired 
by  said  company  for  public  use." 
Backus  &  Sons  r.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  18  Sup.  Ct. 
445,  42  L.  ed.  853. 

YYTT     Notice  of  Appeal  From  Aflseai- 
ment  by  GommiBsioners. 

"You  will  please  take  notice  that 
we  have  appealed  from  the  assessment 
of  damages  made  by  the  commissioners 
appointed  by  S.  P.  McCaddon,  sheriff 
of  Johnson  county,  state  of  Iowa,  on 
the  26th  day  of  August  and  the  14th 
day  of  September,  A.  D.  1872,  on  our 
land  for  right  of  way  for  said  railroad 
company.  The  land  described  as  fol- 
lows, to- wit:  the  west  half  of^  the 
southwest  quarter  of  section  27,  in 
township  80,  north  of  range  5,  west 
of  the  5th  P.  M.,  to  the  circuit  court 
of  the  state  of  Iowa,  in  and  for  John- 
son county,  and  that  such  an  appeal 


will  be  brought  on  for  further  proceed- 
ing at  the  November  term  of  the  cir- 
cuit court,  to  be  begun  and  held  at 
the  court  house  in  Iowa  city,  in  said 
county,  on  the  18th  day  of  November, 
A.  D.  1875, 
Hahn  &  Wife, 
Plaintiffs. 

Cornell  &  Bro., 
Attorneys  for  plaintiffs." 
Hahn  v.  C.  O.  &  St.  J.  R.  Co.,  43 
Iowa  333. 

YYTTT     Appeal  Prom  Order  of  Board 
of    Aldermen    in    Gondemnation 
Proceedings. 
To  the  board  of  aldermen  of  the  city 

of  Edina,  Knox  county,  Missouri. 

You  are  hereby  notified  that  I  have 
appealed  from  your  order  approving  the 
report  of  the  commissioners  (Rufus  M. 
Ringer,  William  J.  Slaughter  and  V.  E. 
Lycan)  appointed  by  you  on  the  first 
day  of  May,  1893,  to  assess  damages 
to  me  and  others  for  the  location  and 
establishment  of  Cottey  street  on  and 
over  my  lands  in  said  city  of  Edma. 
Said  report  being  dated  the  fifth  day 
of  June,  1893;  and  said  order  of  ap- 
proval being  dated  the  third  day  of 
July,  1893;  and  that  said  appeal  is  tak- 
en to  said  circuit  court  of  Knox  coun- 
ty, Missouri,  from  said  order  of  ap- 
proval and  from  said  report  of  said 
commissioners  and  from  all  orders  or 
proceedings  of  said  board  of  aldermen 
in  said  premises. 

Given  under  my  hand  this  tenth  day 
of  October,  1893.  ^,     ^ 

Mary  L.  Shoot,  appellant. 
By  R.  G.  Balthrope,  her  attorney. 

City  of  Edina  r.  Shoot,  129  Mo.  354, 
31  S.  W.  767. 

XXIV.  Complaint  for  Injunction 
Against  Ufllxig  Without  Gompen- 
sation. 

*'The  plaintiff,  Herman  Koenig,  a 
resident  of  Lincoln,  Lancaster  county, 
and  etate  of  Nebraska,  complains  of 
the  said  defendant,  the  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.,  and  al- 
leges that  said  defendant  is  a  foreign 
and  non-resident  railroad  corporation, 
organized  and  incorporated  under  the 
laws  of  the  state  of  Illinois  and  oper- 
ating a  line  of  railroad  from  the  city 
of  Chicago,  in  the  state  of  Illinois, 
to  the  city  of  Lincoln,  in  the  state 
of  Nebraska,  and  from  thence,  either 
by  lease  or  otherwise,  various  other 
railroads  radiating  in  different  direc- 
tions from  the  said  city  of  X4nooln|  in 
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said  state  of  Nebraska.    The  said  plain- 
tifF  alleges  that  he  is  the  owner  of,  and 
has  the  legal  title  to,  and  is  in  the  pos- 
session of^  lot  two,  in  block  thirty-one, 
of  the  city  of  Lincoln,  county  of  Lan- 
caster, and  state  of  Nebraska,  cnat  he 
has  a  house  upon  the  same,  wherein  he 
resides,    and   that   said   property   is   of 
the    value    of    $8,000.      Plaintiff    avers 
that    the   said   defendant   has   laid   its 
railroad  tracks  across  the  west  end  of 
said  lot  two,  in   said  block  thirty-one 
aforesaid,  and  extended  the  same  from 
its  main   track   across  said  lot   to   the 
warehouse   and    store-building   of    one 
Henry  T.  Clarke,  situated  at  the  inter- 
section of  Eighth  and  P  streets  in  said 
city  of  Lincoln;  and  the  said  plaintiff 
alleges  that  the  said  defendant  unlaw- 
fully, and  without  the  assent,  knowl- 
edge, or  permission  of  the  said  plain- 
tiff, entered  upon  said  lot  of  the  plain- 
tiff's  and  laid   its  track   and   railroad 
ties  thereon  and  is  now  operating,  haul- 
ing, and  running  its  freight  cars  across, 
over  said  track  and  across  the  lot  of 
this   plaintiff   to   the    said    warehouse 
aforesaid  of  the  said  Henry  T.  Clarke, 
without  having  compensated  this  plain- 
tiff for  his  damages  or  tendered  pay- 
ment   for   the    use    and   occupation   of 
said  premises,  and  without  having  tak- 
en   any    steps    to    condemn    said    land 
under    the    laws    of   the   state    of   Ne- 
braska,   or    securing    to    this    plaintiff 
compensation   in    any   manner   whatso- 
ever for  the  damage  occasioned  by  the 
occupancy    of    siatd    lot,    and    the    use 
thefeof,    and    for     the     operation     of 
trains  and  cars  across  the  same.     And 
the  plaintiff  avers   that   by   reason   of 
the  building  in  the  construction  of  said 
railroad  across  said  lot,  and  the  opera- 
tion of  engines,  trains,  and  cars  over 
the  same,  contrary  to  law,   and  with- 
out the  consent  and  permission  of  this 
plaintiff,  he  has  suffered  great  and  ir- 
reparable injury  and  has  been  deprived 
of   the    peaceful     enjoyment     of     said 
premises   and  the  life  of  himself   and 
family   has   been   and   is   daily   endan- 
gered by  the  passing  and  repassing  of 
cars    over   said    track.      Plaintiff    also 
alleges  that  he  has  no  adequate  remedy 
at  law,  and  that  except  for  the  inter- 
position of  this  court   he  will  be   em- 
broiled  in     a    multiplicity     of      suits. 
Plaintiff  further  alleges  that  the  said 
defendant    threatens    to'  continue     the 
use  of  said  track  for  said  railroad  pur- 
poses and  operate  trains  over  and  across 
9Aid  lot,   notwithstanding   the   request 


of  this  plaintiff  to  desist  therefrom, 
unless  restrained  by  the  order  of  this 
court."  Koenig  t?.  Chicago,  etc.  R.  Co., 
27  Neb.  699,  43  N.  W.  423. 

XXV.  Oomplaint  In  Action  for  Dam- 
ages by  Landowner  on  Oondemna- 
tion. 

"That  he  is  the  owner  of  lots  num- 
bers 6,  7,  8,  and  9,  in  block  31,  and 
lots  numbers  4  and  5,  in  block  38,  all 
in  the  Osage  Carbon  Company's  sec- 
ond addition  to  Osage  City,  in  Osage 
county,  state  -of  Kansas;  that  said  sec- 
ond addition  is  duly  platted  of  rec- 
ord, and  the  streets  and  alleys  there- 
of, including  F  street,  are  duly  and 
lawfully  dedicated  and  opened  to  the 
public  as  such  streets  and  alleys,  and 
that  the  portion  of  said  second  addi- 
tion, embracing  plaintiff's  said  lots,  is 
within  the  corporate  limits  of  said 
Osage  City;  that  plaintiff  selected,  pur- 
chased, improved,  occupied  and  culti- 
vated, and  now  occupies  and  cultivates 
said  lands  with  reference  to  and  for 
the  purpose  of  his  comfort,  conven- 
ience and  profit  and  the  comfort  and 
convenience  of  his  family,  and  as  his 
and  his  family's  homestead;  that,  in 
furtherance  and  pursuance  of  said  pur- 
poses, he  has  improved  said  lands  with 
fences,  family  residence,  barns  and 
other  necessary  buildings,  with  fruit, 
ornamental  and  other  trees,  shrubs  and 
plants,  all  at  an  aggregate  expense  to 
him  of  $800. 

"And  plaintiff  says  that  the  defend- 
ant is  a  railroad  corporation,  duly  or- 
ganized under  the  laws  of  the  state 
of  Kansas,  owning,  constructing,  oc- 
cupying and  operating  a  standard- 
gauge  railroad,  known  and  styled  the 
Ottawa,  Osage  City  &  Council  Grove 
Bailroad;  that  said  railroad  is  by  de- 
fendant located,  constructed*  and  oper- 
ated on  and  along  the  whole  of  F 
street  in  said  second  addition  to  Osage 
City,  length  and  breadth,  and  on  and 
along  the  south  line  and  front  of  said 
lots  Nos.  6,  7,  8,  and  9,  in  said  block 
31,  and  on  and  along  the  north  line 
and  front  of  said  lots  4  and  5  in  block 
38  of  said  second  addition;  that  in 
constructing,  locating  and  operating 
said  railroad  on  and  along  said  street, 
and  upon  and  along  said  lines  and 
fronts  of  said  lands  of  plaintiff,  de- 
fendant has  dug  and  excavated  large 
and  deep  ditches  along  and  upon  said 
street  and  along  and  upon  said  the 
said  lines  and  fronts  of  plaintiff's  said 
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lands,  and  raised  and  boilded  a  great 
elevation  along  and  upon-  said  street, 
and  along  and  upon  the  said  lines  and 
fronts  of  said  lands  of  plaintiff,  and 
has  laid,  fixed  and  fastened  along  and 
upon  the  top  of  said  elevation,  for  the 
whole  length  thereof,  the  ties  and  track 
of  said  railroad;  that  thereby  defend- 
ant has  wholly  occupied  and  destroyed 
said  F  street,  length  and  breadth,  and 
particularly  on  and  along  said  lines 
and  fronts  of  plaintiff's  said  lands  as 
such  streets  and  highways;  and  that 
said  defendant  has  not  repaired, 
amended  or  restored  said  street  or  any 
part  thereof,  or  sought,  undertaken  or 
attempted  to  repair,  mend  or  restore 
said  street  or  any  part  thereof  to  its 
original  or  to  any  condition,  state  or 
degree  of  usefulness  or  availability  as 
such  street  or  public  highway.  And 
plaintiff  further  says  that  said  street 
on  and  along  said  lines  and  fronts  of 
his  said  lands  is  the  only  means  of 
ingress  or  egress  to  his  said  lands,  or 
appertaining  in  any  way  thereto. 

*<And  he  further  says  that  the  loca- 
tion, construction  and  operation  of  said 
railroad  by  said  defendant  as  herein- 
before complained  •  of,  has  destroyed, 
injured  and  impaired  his  said  fences, 
dwelling  house,  barns  and  other  build- 
ings and  improvements  on  said  lands, 
and  renderea  them  useless,  untenable 
and  unavailable,  and  has  rendered  said 
lands  and  premises  unfit,  undesirable 
and  untenable  for  the  uses  and  con- 
veniences and  comforts  aforesaid,  to 
his  damage  in  the  sum  of  $1,000. 
Wherefore  he  prays  judgment  against 
said  defendant  for  said  sum  of  $1,000, 
his  damages  so  as  aforesaid  sustained." 
Ottawa,  O.  a  &  C.  G.  B.  Co.  t?.  Lar- 
son, 40  Kan.  301,  19  Pac.  661. 

XXVL     eomi^alnt  for  I&Jnry  to  Ad- 
joining Property  in    Condemna- 

tiOQ. 

''Charles  Fox  complains  of  the  Balti- 
more &  Ohio  Railroad  Company,  a  cor- 
poration created  by  the  laws  of  the 
State  of  Maryland,  which  has  been 
summoned  to  answer,"  .  .  .  ''of  a 
plea  of  trespass  on  the  case,  for  that, 
whereas  the  said  plaintiff  on  the  5th 
day  of  September,  A.  D.  188d,  at  the 
said  county'  of  Wood,  was  lawfully  and 
peacefully  in  his  demesne  as  of  fee, 
and  continually  from  thenceforth  hith- 
erto was  seized,  and  yet  is  seized,  as 
aforesaid,  of  a  certain  lot  and  prem- 
ises   lying    and    being    in    the    county 


of  Wood,  city  of  Parkersburg,  W.  Va., 
Avery  street,  and  bounded  and  de- 
scribed as  follows,  to- wit:  Beginning 
at  a  jpoint  on  Avery  street,  on  the 
west  side  thereof,  twenty-five  feet  from 
Neal  street,  thence  sixty-four  feet, 
parallel  with  Neal  street,  towards  Mar- 
ket street;  thencei  twenty  feet,  parallel 
with  Avery  street,  towards  Court 
street;  thence  sixty-four  feet,  parallel 
with  Neal  street;  thence  twenty  feet 
to  the  beginning— it  being  the  same 
property  conveyed  to  said  plaintiff  by 
C.  Shattuck  and  wife  by  deed  dated 
the  8th  day  of  December,  1879,  and 
of  record  in  the  county  clerk's  office 
of  the  County  Court  of  Wood  county, 
in  Deed-Book  41,  page  176,  which  said 
lot  of  the  plaintiff  is  of  great  value, 
to-wit,  of  the  value  of  fifteen  hundred 
dollars;  and  by  reason  thereof  the  said 
plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievance  here- 
inafter mentioned  by  said  defendant, 
had  the  right  for  himself,  servants  and 
tenants  to  use,  enjoy,  pass  and  repass 
over  and  along  said  Avery  street  on 
foot  and  with  carts,  carriages  and  other 
vehicles,  and  also  to  have  convenient 
access  to  lot  and  premises  from  said 
Avery  street,  from  time  to  time,  for 
the  necessary  ingress  and  egress  to  and 
from  said  lot  and  premises,  and  for  the 
beneficial  occupation  and  enjoyment  of 
the  same:  Nevertheless  the  defendant 
well  knowing  tho  premises,  to-wit,  on 
the  day  and  year  aforesaid,  at  the  eonn- 
ty  aforesaid,  unlawfully,  wrongfully 
and  injuriously,  and  without  the  con- 
sent of  the  said  plaintiff,  laid  a  rail- 
road track  througn  said  Avery  street 
in  front  of  said  plaintiff's  property, 
about  eight  feet  from  the  sidewalk,  and 
hath  unlawfully,  wrongfully  and  in- 
juriously kept  and  continued  to  keep 
the  said  railroad  track  so  laid  by  it  as 
aforesaid  through  said  street  for  a  long 
space  of  time,  to-wit,  from  thenee 
hitherto,  and  thereby  during  all  the 
time  last  aforesaid,  the  said  defendant, 
by  the  track  so  laid  through  and  along 
said  Avery  street,  and  by  the  use  made 
of  it,  of  said  track,  unlawfully,  wrong- 
fully, and  injuriously  deprived  the  said 
plaintiff  from  having  full  and  free  ae- 
cess  to  said  lot  and  premises,  and  his 
facilities  for'  ingress  and  egress  to  and 
from  the  said  lot  and  premises  have 
been  greatly  interrupted  and  cut  off, 
and  the  value  of  said  lot  and  premises 
thereby  greatly  diminished  and  dam- 
aged to  the  value  of  four  hundred  and 
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ninety-nine  dollars.  And  whereas,  alto, 
the  plaintiff,  before  and  at  the  time 
of  committing  the  grievance  heretofore 
and  hereafter  mentioned,  being  so  pos- 
sessed of  his  said  lot  and  premises 
as  in  first  count  is  set  forth,  situated 
as  aforesaid  on  Avery  street  in  the 
city  of  Parkersburg,  and  upon  which 
lot  and  premises  there  is  situated  a 
dwelling  house  and  appurtenances, 
which  said  dwelling  house  had  long  be- 
fore said  grievance  complained  of,  and 
thence  hitherto,  and  now  is  occupied 
by  tenants  of  said  plaintiff,  and  by  the 
occupation  of  said  lot,  premises,  and 
dwelling-house  by  said  tenants  the 
plaintiff  has  derived  great  rents  and 
profits  and  emoluments,  and  he,  by 
means  of  said  common  highway,  ease- 
ments, and  public  street,  had,  together 
with  the  tenants,  comfortable,  safe, 
and  convenient  access  to  his  said  prop- 
erty; and  the  said  defendant,  not  be- 
ing ignorant  of  the  premises,  but 
wrongfully  and  injuriously  contriving 
and  intendiiig  injury,  and  to  hinder  and 
deprive  him,  the  said  plaint,iff,  of  the 
use,  enjoyment,  and  benefit  of  his  said 
property,  and  of  the  rents  and  profits 
and  emoluments  aforesaid,  and  of  the 
peaceful  and  uninterrupted  occupancy 
and  use  of  the  same,  and  of  safe  and 
convenient  access  and  ingress  to  and 
from  the  same,  and  without  the  con- 
sent and  against  the  protest,  did,  as 
aforesaid,  lay  and  construct  a  railroad 
track  on  said  Avery  street  in  front  of 
the  plaintiff's  said  dwelling  house;  and 
the  said  defendant  during  all  the  period 
aforesaid  since  the  laying  of  said  track 
has  placed  thereon  divers  freight  cars, 
and  caused  the  same  to  i  .  .  moved 
and  transported  and  propelled  to  and 
from,  over  and  along  said  track,  by 
means  of  a  locomotive  or  steam  engine 
attached  thereto,  causing  great  jarring 
noises  and  disturbing  sounds  with  bells 
and  steam  whistles,  thereby  rendering 
it  dangerous,  inconvenient,  and  unsafe 
for  plaintiff  or  his  tenants  to  travel 
over  and  use  said  street  and  highwc.y 
for  a  long  space  of  time  thenceforth 
hitherto,  and  thereby,  during  all  the 
time  aforesaid,  said  street  and  high- 
way was  and  still  is  greatly  obstructed 
and  stopped  up,  and  by  means  of  all 
of  said  premises  said  plaintiff  saith 
that  he  and  his  tenants  are  subjected 
to  great  inconvenience,  and  prevented 
from  occupying  said  lot,  dwelling-house 
and  premises,  and  enjoying  the  same 
in  80  convenient  and  beneficial  a  man- 


ner as  otherwise.  .  .  .  might  and  would 
have  done  but  for  the  laying  of  the 
said  railroad  track  as  aforesaid,  and 
the  said  dwelling-house  and  premises 
have,  by  means  of  the  said  premises 
aforesaid,  been  greatly  damaged,  les- 
sened in  value,  and  permanently  in- 
jured; wherefore  the  said  plaintiff  saith 
he  has  sustained  damages  in  the  sum 
of  four  hundred  and  ninety-nine  dol- 
lars; and  therefore  he  sues,''  etc.  Fox 
V,  Baltimore  &  O.  B.  Co.,  84  W.  Va. 
466,  12  S.  B.  757. 

ENTBY,  WBIT  OF.— See  WaiT  or  En- 

.  TRY. 
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h.  Order  for  Leave  To  Amend 
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473 

L  Order  for  Leave  To  Amend 
Injunction  Bill,  473 

Exceptions  to  Answers,  473 
Beplications,    474 
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'  ant,  474 

Testimony,  How  Taken,  474 
Form  of  Interrogatories,  474 
Letters  Bogatory,  474 
Hearing,  474 

Beference  and  Proceedings  Be* 
fore  Master,  474 

a.  Master's  Summons,  474 

b.  Certificate     of     Examination 

Not  Brought  in,  474 
c    Examination  of  Party,  475 
d«    Exceptions  to  Examination  of 

Party,  475 

e.  Master's  Certificate  on  Excep- 

tions    to    Examination    of 
Party,  475 

f.  Exceptions  to  Bepori  of  Mas- 

ter, 476 

Feigned  Issues,  476 

Decrees,  476 

Enrolment  of  Decrees,  476 

Bills    of    Bevivor    and    Supple- 
mental Bills,  476 

Affidavit  of  New  Matter  for  Bill 
of  Beview,  476 

Petition  for  Leave  To  File  Bill 
of  Beview,  476 
Interlocutory  Applications  and  Pro- 
ceedings, 477 

Affidavit,  477 

Jurats,  477 

Motions,  477 

Petitions,  477 

Scandal   and   Impertinence,   477 

Election,  477 

Payment  Into  Court,  477 

Production  of  Papers,  477 

Preliminary   Injunctions,   477 

Ne  Exeats,  477 

Beceivers,  411 

Petition  To  Withdraw    Plea    or 
Demurrer,  411 

Petition  That  Feme  Covert  May 
Answer  Separate,  471 

Affidavit  for  Order  To  Examine 
Witness  Abroad,  477 


15.  Notice  of  Motion  for  Decree,  477 

16.  Petition  To  Enter  Decree  Nunc 

Pro  Tunc,  478 

17.  Leave    To    Enter    Decree   Nunc 

Pro  Tunc,  478 

18.  Notice  of  Motion  To  Vacate  En- 

rolment of  Decree,  478 

CROSS-REFEBENCES : 

Guardian  and  Wabd: 

Petition  for  Appointment  of  a  Gen- 
eral Guardian. 

SUBPLUSAOE    AND    SCANDAL: 

Exceptions  to  Bill  for  Scandal  and 
Impertinence; 

Exceptions  to  Answer  for  Scandal 
and  Impertinence; 

Order  To  Expunge  Scandal  and  Im- 
pertinence on  Submission  to  Ex- 
ceptions; 

Order  To  Expunge  Scandal  and  im- 
pertinence From  Answer  on  Report 
of  Master. 

I.    Jurisdiction. 

A.  On  What  Jurisdiction  Depends. 
Note, — Equity     jurisdiction     depends 

on  the  statement  of  a  cause  of  action 
in  equity  in  the  bill.  The  so-called 
jurisdiction  clause  (see  Bills  and  An- 
swerSy  I,  F)  is  merely  formal  and  baa 
no  legal  effect. 

B.  Exclusive  Jurisdiction, 

For  bills  setting  out  causes  under 
the  exelusive  jurisdiction,  see  titles  as 
follows  in  this  volume:  Chattel  Mort- 
gages (same  title);  Decedents*  Estates 
(same  title);  Election  (see  Choice  and 
Election  of  Remedies);  Guardian  and 
Ward  (same  title) ;  Husband  and  Wife 
(same  title);  Liens  (same  title);  Mar- 
shaling Assets  (same  title)  Mortgages 
(same  title);  Pawns  and  Pledges  (see 
Pledges);  Penalties,  Forfeitures  and 
Fines  (same  title) ;  Trusts  and  Trustees 
(same  title)  ;*  Wills  (same  title). 

C.  Concurrent  Jurisdiction. 

For  bills  setting  out  a  cause  of  ac- 
tion under  the  concurrent  jurisdiction, 
see  titles  as  follows  in  this  volume: 
Account  and  Accounting  (same  title); 
Contribution  (same  title);  Dower,  Pro- 
ceedings To  Recover  (same  title); 
Fraud  and  Deceit  (same  title);  In- 
junctions (same  title);  Inter^eader 
(same  title);  Mistake  (see  Eeforma- 
tion,  Rescission  and  Cancellation); 
Partition  (same  title);  Partnership 
(same  title);  Payment  (same*  title); 
Principal  and  Surety  (see  Contribu- 
tion);  Reformation   (same   title); 
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scission  and  Cancellation  (same  title); 
Set-Off  and  Oonnterclalm  (same  title); 
Specific  Performance  (same  title) ;  Sub- 
rogation (same  title). 

D.     Auxiliary  Jurisdiction, 

For  forms  setting  out  a  cause  of 
action  under  the  auxiliary  jurisdiction, 
see  titles  as  follows  in  this  volume: 
Creditors'  Suit  (same  title);  De  Bene 
Esse  (see  Depositions) ;  Discovery  (same 
title);  Ne  Bzeat  (same  title);  Perpet- 
uation of  Testimony  (sam«  title) ;  Quia 
Timet   (same  title). 

n.     Procedure. 
A.     General. 

1.     Frame  of  BilU, 
'See   the  title  ''Bills  and  Answers" 
in   this  volume;   U.  S.   Eq.   Rule,   Nos. 
18,    24,   25,   26,   27,   8   Standard  Proc. 
500-512. 

JVotc.— Filing  of  Bill.  See  title 
* 'Filing"  in  volume;  U.  S.  Eq.  Rule 
No.  1,  8  Standard  Proc.  500-512. 
.  2.  Parties  to  Bills, 
See  title  "Parties'*  in  this  volume; 
U.  S.  Eq.  Rule,  Nos.  26,  27,  8  Standard 
Proc.'  500-512. 

3.     Service  of  Bill, 
See  "Service  of  Process  and  Papers" 
in  this  volume. 

a.    Affidavit   of  Non-delivery    of 

BiU. 

J.    R,   solicitor    for    the     defendant 

C.  D.,  being  duly  sworn,  deposeth  and 

saith,    that    on    the    day    of 


last  he  personally  served  upon 
0.  M.  D.,  solicitor  for  the  complainant 
in  this  cause,  a  notice  of  the  order  of 

this  court  made  on   the  day 

of  ,  requiring   him   to   deliver 

a  copy  of  the  bill  of  complaint  in 
this  cause  within  twenty  days  after 
such  service  (or,  a  notice,  of  which 
the  annexed  is  a  true  copy),  but  no 
copy  of  such  bill  has  as  yet  been 
served  upon  this  deponent.  2  Barb. 
Ch.  Pr.  401. 

b.     Order    Dismissing     Suit     for 

Non-delivery  of  a  Copy  of 

Bill. 

On  reading  and  filing  due  proof  of 

the    service    upon     the     complainant's 

solicitor,  more  than  twenty  days  since, 

of  notice  of  the  order  of  this  court, 

made  on  the  day  of  

last,  requiring  the  complainant  to  de- 
liver to  the  defendant's  solicitor  a  copy 
of  the  bill  of  complaint  in  this  cause 
within  twenty  days  after  service  of 
such  notice,  or  that  in  default  thereof 
said  bill  be  dismissed  with  costs,  and 


that  no  copy  of  such  bill  has  been 
served  upon  the  defendant's  solicitor; 
on  motion,  etc.,  ordered  that  the  bill 
in  this  cause  be  dismissed  with  costs, 
to  be  paid  by  the  complainant,  for 
want  or  prosecution.  2  Barb.  Ch.  Pr. 
401. 

'4.     Process, 
See  the  title  "Process"  in  this  vol- 
ume; U.  S.  Eq.  Rule,  Nos.  1,  7,  12,  13, 
14,  15,  8  Standard  Proc.  500-512. 

5.  Appearance, 

See  the  title  "Appearances"  in  this 
volume. 

6.  Pro  Confesso, 

See  the  title  "Default"  in  this  vol- 
ume; U.  S.  Eq.  Rule,  No.  16,  8  Stand- 
ard Proc.  500-512. 

a.  Order   for  Decree    Pro    Con- 

fesso Where  Defendant  Ap- 
pears and    Waives    Objec- 
tions, 
This   cause   coming   on,   etc.,   in   the 
presence  of  counsel  for  the  plaintiff  (if 
there  are  defendants  who  appear,  add, 
and   for    the    defendants   A.    and   B.); 
and  the  defendant  C.  now  appearing  by 
counsel,  and  waiving  all  objections  to 

the  ftrder,   dated  the  day  of 

; —  preliminary  order),  and  pray- 
ing to  be  heard  to  argue  the  case 
upon  the  merits  stated  in  the  bill; 
this  court  doth  order  that  the  plain- 
tiff's bill  be  taken  pro  confesso  against 
the  said  defendant  O.  And  doth  order 
and  decree,  etc.  3  Dan.  Ch.  Pl.  &  Pr. 
(Perkins'  ed.)  2348;  2  Seton  Dec. 
(Eng.  ed.  1862)   1128. 

b.  Order   for  Decree    Pro    Con- 

fesso Where  Defendant 
Does  Not  Appear  at  Hear- 
ing, 
This  cause  coming  on,  etc.,  in  the 
presence  of  counsel  for  the  plaintiff 
(if  there  are  defendants  who  appear, 
add,  and  for  the  defendants  A.  and 
B.);  and  whereas,  etc.  (recite  shortly 
the  proceedings  for  obtaining  the  ap- 
pearance of  the  defendant);  and  upon 
reading  the  plaintiff's  bill  duly,  etc.; 
and  upon  hearing  what  was  alleged  by 
the  counsel  for  .the-  plaintiff  (and  for 
the  defendants  A.  an^  B.),  this  court, 
etc.,  doth  order  that  the  plaintiff's 
bill  be  taken  pro  confesso  against  the 
said  defendant  C.  And  doth  order  and 
decree,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2348. 

7.  Guardians   and   Prochein    Amis, 
See  the  title  "Guardian  Ad  Litem" 

in  this  volume;  U.  S.  Eq.  Rule,  No.  70, 
8  Standard  Proc.  500-512. 
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8.    Demurrers. 
Bee  the   title    "Demurrer"    in   this 
volume;    U.    S.    Eq.    Rule,    No.    29,    8 
Standard  Prog.  500-512. 
9     PleaSm 
See*  the  title  "Pleas  in  Equity"  in 
this  volume;  U.  S.  Eq.  Rules,  No.  29, 
8  Standard  Proc.  500-512. 

10.  Answers. 

See  the  title  "Bills  and  Auswats" 
in  this  volume;  U.  S.  Eq.  Rule,  Nos. 
16,  18,  30,  36,  8  Standard  Proo.  500- 
512. 

11.  Disclaimer, 

See  the  title  "Diaclaimer"  in  this 
volume. 

12.  Cross-Bill. 

See  the  title  "OroBS-BlU"  in  this 
volume. 

13.  Bills  of  Interpleader. 

See  the  title  "Interpleader"  in  this 
volume. 

14.  Amendment  of  Bills. 

U.  S.  Eq.  Rule,  Nos.  19,  32,  8  Stand- 
ard Proo.  500-512. 

a.  Affidavit  in   Support   of  Ap- 

plication To  Amend  Bill 
Before  Eeplicatum. 

1.  That  the  draft  of  the  prepared 
amendments  to  the  plaintiff's  bill  has 
been  settled  and  approved,  and  signed 
by  the  counsel. 

2w  That  such  amendment  is  not  in- 
tended for  the  purpose  of  delay  or 
vexation;  but  because  the  same  is  con- 
sidered to  be  material  for  the  case  of 
the  plaintiff. 

If  after  replication  filed,  or  after 
the  expiration  of  four  weeks  from  the 
time  when  the  answer,  or  the  last  an- 
swer, is  deemed  sufficient,  add: — 

3.  That  the  matter  of  the  proposed 
amendments  is  material,  and  could  not, 
with  reasonable  diligence,  have  been 
sooner  introduced  into  such  bill.  (Show 
also  the  materiality  of  the  amend- 
ments, and  state  such  facts  as  will 
enable  the  court  to  judge,  whether  rea- 
sonable diligence  has  been  used).  3 
Dan.  Oh.  PI.  &  Pr.  (Perkins'  ed.  2184. 

b.  Petition  for  Leave  To  With- 

draw     Beplication      and 
Amend  Bill. 
To  the  chancellor  of  the  state  of  New 

York: 

The  petition  of  the  above  complain- 
ant respectfully  showeth,  that  the  de- 
fendant in  this  cause  has  caused  his 
appearance  to  be  entered  therein,  and 
has  put  in  his  answer  to  the  bill  of 
complaint;  and  that  your  petitioner  has 
filed   a    replication,    but    no     witnesses 


have  been  examined  by  either  party. 
That  since  the  filing  of  such  replication 
your  petitioner  has  been  advised  by 
his  counsel  and  believes,  that  it  is 
essential  to  the  rights  of  your  peti- 
tioner in  this  cause  that  the  bill  there- 
in should  be  amended,  by  adding  there- 
to the  following  statements  (insert 
matter  proposed   to  be   introduced). 

And  your  petitioner  further  shows, 
that  he  had  no  knowledge  of  the  facts 
above  set  forth,  nor  was  he  aware  of 
the  necessity  of  inserting  them  in  his 
bill,  until  after  the  said  replication 
was  filed. 

Your  petitioner  therefore  prays  that 
he  may  be  at  liberty  to  withdraw  his 
said  replication,  and  amend  his  said 
bill  by  adding  parties  defendants,  or 
otherwise,  as  he  shall  be  advised,  on 
payment  of  costs.  2  Barb.  Ch.  Pr.  430. 
See  also  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2165. 

c.  FetitUm   To  Amend    Bill    by 

Adding   Defendant, 
(Title,  etc)    Showeth, 

That  your  petitioner  filed  his  bill  in 
this  honorable  court  against  the'  de- 
fendant, on  the day  of , 

to  which  the  defendant  has  appeared 
and  put  in  his  answer,  upon  which  your 
petitioner  is  advised  to  make  E.  F. 
a  party  in  this  cause,  and  to  bring 
him  before  the  court  as  a  defendant  to 
the  suit. 

Your  petitioner  therefore  prays  that 
he  may  have  leave  to  amend  his  bill 
by  adding  the  said  E.  F.,  a  defendant 
thereto,  with  apt  words  to  charge  him. 

And,  etc.  3  Dan.  Oh.  Pi.  &  Pr. 
(Perkins'  ed.)   2157. 

d.  Fetitio7i   To  Amend  Bill  Be- 

quiring  Further  Answer. 
(Title,  etc.)    Showeth, 

That  your  petitioners  having  ex- 
hibited their  bill  against  the  above- 
named  defendant  W.  F.  and  others,  the 
said  defendant  W.  F.  only  hath  ap- 
peared, and  put  in  his  answer  thereto 
(none  of  the  other  defendants  having 
yet  appeared  to  the  said  bill),  since 
which  your  petitioners  are  advised  to 
amend  their  said  bill. 

Your  petitioners  therefore  humbly 
pray,  that  they  may  be  at  liberty  to 
amend    their   said   bill,    as   they   shall 

be  advised,   on   payment   of  $ 

costs  to  the  said  defendant  W.  F.  in 
respect  thereof,  and  without  costs  as 
to  the   other  defendants. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2157. 
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e.  PetiiUm  To  Amend  Bill  Not 
'    Beguiring  Further  Answer, 

(Title,  etc.)    Showeth, 

That  your  petitioner  (or  petitioners) 
having  exhibited  his  (or  their)  bill  in 
this  honorable  eourt  against  the  said 
defendant  B.  A.  and  others,  il^ho  have 
all  appeared  thereto  and  put  in  their 
answers;  and  that  your  petitioner  (or 
petitioners)  is  (or  are)  advised  to 
amend  his  (or  their)  said  bill,  but  he 
(or  they)  does  (or  do)  not  require  any 
further  answer  from  the  defendants. 

Your  petitioner  (or  petitioners)  there- 
fore humbly  prays  (or  pray),  that  he 
(or  they)  may  be  at  liberty  to  amend 
his  (or  their)  said  bill,  as  he  (or  they) 
shall  be  advised,  amending  the  defend- 
ants' copies,  and  recjuiring  no  further 
answer  from  the  said  defendants.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2156. 

f.  Order   for  Leave    To     With- 

draw and  Amend  BiU, 
Upon  motion,  etc.,  and  upon  hearing 
counsel  for  (or  reading  an  affidavit  of 
notice  to)  the  defendant,  this  court 
doth  order  that  the  plaintiff  be  at 
liberty  to  withdraw  his  replication,  and 
amend  his  bill  filed  in  this  cause,  as 
he  may  be  advised;  and  it  is  ordered 
that  the  plaintiff  A.  do  pay  to  the  de* 
fendant  B.  his  costs  of  this  suit  up 
to  the  present  time,  and  also  the  costs 
of  this  application,  to  be  taxed,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2361;  Champneys  v,  Buehan,  2  Seton 
Dee.  (Eng.  ed.  1862)  1253. 

g.  Order  for  Leave   To  Amend 

Bin  After  Plea  to  Part  U 
Allowed, 
The  plea  of  the  defendant  C.  D.  to 
the  bill  of  complaint  in  this  cause  hav- 
ing been,  on  argument,  allowed  as  to 
part  of  said  bill,  on  motion  of  Mr. 
N.  of  counsel  for  complainant,  ordered 
that  the  complainant  have  leave  to 
amend  said  bill  by  (state  the  manner 
in  which  it  is  to  be  amended)  upon 
payment  of  costs  to  be  taxed.  2  Barb. 
Ch.  Pr.  429. 

h.    Order  for  Leave    To    Amend 
Bm     After    Qmeral    De- 
murrer, 
The  defendant  C.  D.  having  put  in 
a  general  demurrer  to  the  bill  of  com- 
plaint   in    this    cause,     for     want     of 
equity,  on  motion  of  Mr.  N.  of  counsel 
for     complainant,    ordered    that    said 
complainant  have  leave  to  amend  his 
bill  as  he  may  be  advised,  upon  pay- 
ment oi  costs  to  be  taxed.     2  Barb. 
Ch.  Pr.  429. 


i.  Order  for  Leave  To  Amend  an 
Injunction  Bill, 
It  is  hereby  ordered  "that  the  peti- 
tion of  the  plaintiff  be  granted,  so  far 
as  that  she  be  at  liberty,  within 
days,  to  amend  her  bill  by  in- 
serting such  additional  statements, 
matters,  and  charges  as  she  shall  be 
advised  are  material,  and  that  the  same 
be  made  without  prejudice  -to  the  in<- 
junction;  and  that  the  defendants  B.  G., 
J.  W.,  and  T.  H.  answer  the  excep- 
tions and  the  amendments  together; 
and  that  the  residue  of  the  prayer  of 
the  petition  be  denied,  with  liberty, 
nevertheless,  to  the  plaintiff,  at  her 
election,  to  act  under  this  order,  or 
on  or  before  the  first  day  of  the  next 
term,  upon  payment  of  the  costs  of 
resisting  this  motion,  to  renew  her 
motion,  upon  due  notice  thereof,  to 
amend,  accompanied  with  an  affidavit, 
stating  clearly  and  precisely  the 
amendments,  alterations,  and  omis- 
sions proposed."  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins^  ed.)  2360. 

15.    Exceptions  to  Answers  for  In- 
sufficiency    (a). 

Exceptions  taken  by  the  said  com- 
plainant to  the  answer  put  in  by  the 
defendant  C.  D.  to  the  said  complain- 
ant's bill  of  complaint. 

1st.  Exception.  For  that  the  said 
defendant  C.  D.  hath  not  to  the  best 
and  utmost  of  his  knowledge,  remem- 
bronce,  information,  and  belief,  an- 
swered and  set  forth  whether  (set 
forth  the  interrogatory  in  the  bill 
which  is  not  answered,  in  haec  verba). 

2d.  Exception.  For  that  the  said 
defendant  C.  D.  hath  not,  in  manner 
aforesaid,  answered  and  set  forth 
whether,  etc.   (as  before). 

In  all  which  particulars  the  answer 
of  the  said  defendant  C.  D.  is,  as 
the  said  complainant  is  advised,  im- 
perfect, insufficient  and  evasive;  and 
the  said  complainant  therefore  ex- 
cepts thereto,  and  prays  that  the  said 
defendant  C.  D.  may  put  in  a  further 
and  better  answer  to  th^e  said  bill  of 
complaint. 

J.   E.,   solicitor   and   of  counsel 
for  complainant. 

2  Barb.  Ch.  Pr.  421;  U.  S.  Eq.  Bule, 
Nos.  21,  33,  8  Standard  Pboc.  500-512. 

Exceptions  to  Answers  for  Insufflcienejf 
(2»)    (English  Form). 

In   Cfhancery.     Between   E.    D.,   plain- 
tiff, and  J.  P.,  defendant. 
Exceptions     taken     by     the     above- 
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named  plaintiif  to  the  answer  of  the 
defendant  (or  if  more  than  one  defend- 
ant, of  the  defendant )  for  in- 

Boffieieney. 

Pirst  exception.  For  that  the  said 
defendant  has  not  in  and  by  his  said 
answer,  according  to  the  best  of  his 
knowledge,  remembrance,  information, 
and  belief,  answered  and  set  forth 
whether,  etc. 

Second  exception.  For  that  the  de- 
fendant has  not  in  and  by  his  said 
answer  in  manner  aforesaid  answered 
and  set  forth  whether,  etc. 

(And  so  with  respect  to  the  other 
exceptions,  using  the  words  of  the  inter- 
rogatory  not   answered.) 

In  aU  or  some  of  which  particulars 
the  said  plaintiff  is  advised  that  the 
said  answer  of  the  defendant  is  evasive 
and  insufficient,  and  ought  to  be 
amended,  and  humbly  prays  the  same 
may  be  amended  accordingly. 

(Counsel's  name.) 

3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2148. 

16.  BepKcaiion  and  Imim. 

IT.  8.  Eq.  Bule,  No.  31,  8  Standasd 
Pboc.  500-512.  See  the  title  "BepUca- 
tion  and  Beply"  in  this  volume. 

17.  Peiiiion  hy  Plaintif    To    DU- 

misa  His  Bill  With  CasU. 

(Title,  etc.)    Showeth, 

That  your  petitioner  having  exhibited 
his  bill  in  tUs  honorable  court  against 
the  above-named  defendant,  who  has 
appeared  (and  put  in  his  answer) 
thereto,  your  petitioner  is  now  advised 
to  dismiss  his  said  bill. 

Your  petitioner  therefore  humbly 
prays,  that  the  said  bill  may  stand 
dismissed  out  of  this  court,  with  costs 
to  be  taxed  by  the  proper  taxing-mas- 
ter (or  by  the  clerk  of  this  court). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2163. 

18.  Dismiaaal  en  M&tion    of    De- 

fendant. 

See  the  title  "Dismiflsal,  DlBCOiir 
tixraance  and  Nonsuit"  in  this  vol- 
ume; IT.  S.  Eq.  Rule,  No.  29,  8  Stand- 
ASD  Pboc.  500-512. 

19.  Testimony,  How  Taken, 

See  the  title  "Depositions"  in  this 
volume;  U.  S.  Eq.  Bule,  Nos.  46,  47, 
48,  49,  50,  51,  52,  53,  54,  55,  56,  8 
Standard  Pboc.  500-512. 

20.  Form  of  Interrogatories, 

See  the  title  ''Depositions"  in  this 
volume. 


21.  Letters  Bogatory, 

See  the  title  "Depositions"  in  this 
volume. 

22.  Hearing, 

See  the  title  "Hearing"  in  this  vol- 
ume; U.  S.  Eq.  Biile,  Nos.  44,  57,  69, 
8  Standard  Pboc.  500-512. 

23.  Beference  and  Proceedings  Be* 

fore  Master. 

See  the  titles  "Decrees"  and  "Bef- 
erences"  in  this  volume;  U.  S.  Eq. 
Bule,  Nos.  59,  60,  62,  63,  64,  65,  66^ 
68,  8  Standard  Pboo.  500-512. 

a.    Master's  Summons, 
A.  B.  f7.  0.  D.  and  others. 

In  pursuance  of  the  authority  and 
directions  contained  in  an  order,  made 
in  the  above  cause,  by  the  (vice) 
chancellor     (of     the    fourth     circuit), 

dated  on  the —  day  of ^ 

18 f  I,  the   subscriber,   one   of   the 

masters  of  the  court  of  chancery  of 
the  state  of  New  York,  do  hereby  sum- 
mon you  C.  D.,  E.  F.,  and  G.  H.,  to  ap- 
pear before  me,  at  my  office,  in  the 
village  of  Saratoga  oprings,  on  the 
day  of  ,   18 ^  at 


o'clock  in  the 


noon. 


to  attend  a  .hearing  before  me  the  said 
master,  of  the  matters  in  reference  in 
the  said  cause,  to  be  had  by  virtue  of 
the  order  of  the  said  court  of  chan- 
cery above  referred  to:  And  hereof 
you  are  not  to  fail  at  your  periL 
Dated  the day  of  ^ 

P.  G.  E.,  master  in  chanoery. 
Underwriting. 
To  proceed  upon  the  settlement  of  the 
issues  at  law  in  above  cause. 

1  direct  the  above  summons  to  be 
served  two  days  previous  to  the  r^ 
turn   day  thereof. 

P.  G.  E.,  mast,  in  ehan* 

2  Barb.  Ch.  Pr.  487. 

b.    Certificate     of     Examinatiom 
Not  Brought  in. 
Whereas  it  appears  by  my  certificate 
made  in  this  cause,  bearing  date  the 

day  of ,  instant,  that 

interrogatories  had  been  exhibited  be- 
fore me,  on  behalf  of  the  above  named 
complainant,  for  the  examination  of 
£.  F.,  one  of  the  defendants  in  this 
cause,  touching  tho  inquiries  directed 
by  the  said  decree;  which  I  had  setr 
tied  and  allowed:  Now,  at  the  request 
of  Mr.  J.  E.,  the  solicitor  for  the 
said  complainant,  I  do  hereby  certify 
that  the  said  defendant  E.  F.,  hath 
not  put  in  any  answer  and  examina- 
tion to  the  said    interrogatories;    al- 
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though  he  hath  been,  duly  stimmoned  for 
that  purpose.  All  whicn  1  certify,  and 
submit  to  this  honorable  court. 

Dated,  etc. 

P.  G.  E.,  master  in  chancery. 

2  Barb.  Gh.  Pr.  488. 

c.    Examination  of  Party, 

(Title.)  The  answer  and  examina- 
tion of  the  above  named  defendant  E. 
F.,  to  interrogatories  exhibited  on  be- 
half of  the  above  named  complainant, 
and  allowed  by  P.  G.  E.,  one  of  the 
masters  of  tlus  honorable  <^ourt,  to 
whom  this  cause  stands  referred,  pur- 
suant to  a  decree  made  on  the  hear- 
ing thereof,  bearing  date  the  ' 
day  of  ,  18 . 

To  the  first  interrogatory  this  ez- 
aminant  saith,  that  he  hath,  in  the 
first  schedule  to  this  his  answer  and 
examination  annexed,  and  which  he 
prays  may  be  deemed  and  taken  as 
part  thereof,  set  forth,  according  to 
the  best  of  his  knowledge,  remem- 
brance, information,  and  belief,  a  full, 
true,  and  particular  account  of  all  the 
personal  estate  and  effects  which  J.  S., 
the  testator  in  the  pleadings  of  this 
cause  named,  was  possessed  of,  entitled 
to,  or  interested  in,  at  the  time  of  his 
death,  and  which  are  not  specifically 
bequeathed  by  his  will,  and  all  the  par- 
ticulars whereof  the  same  consisted, 
and  the  full,  true,  and  utmost  value 
thereof,  and  all  the  particulars  there- 
of. 

To  the  second  interrogatory,  this  ex- 
aminant  saith,  that  he  hath,  in  the  sec- 
ond schedule  to  this  his  answer  and 
examination,  and  which  he  prays  may 
be  taken  and  considered  as  part  there- 
of; given  a  full,  ^  true,  and  particular 
account  of  all  sum  and  sums  of  money, 
and  the  times  when,  and  the  persons 
from  whom  .the  same  have  been  re- 
ceived by  this  examinant,  or  by  any 
person  or  persons  by  his  order,  or  for 
his  use;  and  also  an  account  of  all 
and  every  sum  and  sums  of  money  re- 
ceived by  sale,  or  on  account  of  the 
said  testator's  personal  estate  and  ef- 
fects (not  specincally  bequeathed),  and 
from  and  by  whom;  and  when,  and  on 
what  account  the  same  and  every  part 
thereof  were,  or  was  so  received;  and 
what  parts,  and  to  what  value  and 
amount  the  said  personal  estate  and 
effects  of  the  said  testator  remain  un- 
disposed of,  and  what  is  become  there- 
of. 

To  the  third  interrogatory  this  ex- 
aminant saith,  that  be  has  paid,  ex- 


pended, disbursed  and  allowed  the  sev- 
eral sum  or  sums  of  money  in  respect 
of  the  said  testator's  personal  estate 
and  effects,  not  specifically  bequeathed, 
ntentioned  and  set  forth  in  the  third 
schedule  to  this  his  answer  and  ex- 
amination annexed,  and  which  he  prays 
may  be  taken  and  considered  as  part 
thereof:  And  this  examinant  saith,  that 
the  last  mentioned  schedule  contains  a 
full,  true,  and  particular  account  of 
all  and  every  the  said  sum  and  sums 
of  money  so  paid,  expended,  disbursed, 
or  allowed  by  this  examinant;  and  the 
times  when  and  to  whom,  and  for  what, 
and  upon  what  account  such  sums  of 
money,  and  every  of  them,  were  so 
paid,  expended,  disbursed^  or  allowed. 

To  the  fourth  interrogatory,  this  ex- 
aminant saith,  that  the  said  testator 
J.  S.,  in  the  pleadings  named,  was  not, 
at  the  time  of  his  death,  seized,  or  pos- 
sessed of,  or  entitled  to,  or  interested 
in,  any  freehold,  copyhold,  or  leasehold 
estate  held  for  lives  or  years  whatso- 
ever. 

E.  F. 

Sworn  before  me,  this day 

of  ,  18 . 

P.   G.  E.,  mast,  in   chan. 

2  Barb.  Ch.  Pr.  488;  U.  S.  Bq.  Eule, 
No.  d8,  8  Standard  Psog.  500-512. 

d.    Exceptions  to  Exainination  of 
Party. 

Exceptions  taken  by  the  complain- 
ant, to  the  answer  and  examination  of 
the  defendant  E.  F.,  to  the  interrog- 
atories exhibited  on  behalf  of  said 
complainant,  and  allowed  by  P.  G.  E., 
the  master,  to  whom  this  cause  stands 
referred. 

First  exception.  For  that  the  said 
defendant  hath  not  answered  so  much 
of  the  first  interrogatory  as  requires 
him  to  set  forth  and  state  whether, 
etc. 

Second  exception.  For  that  the  said 
defendant  hath  not  answered  the  mat- 
ters of  the  first  interrogatory,  or  any 
part  thereof,  to  the  best  of  his  knowl- 
edge, remembrance,  information,  or 
belief. 

J.  E.,  solr.  for  compt. 
6.  C,  of  counsel. 

2  Barb.  Ch.  Pr.  490. 

6.  Master's  Certificate  on  Excep* 
tions  to  Examination  of 
Party, 

Exceptions  to  the  answer  and  ex- 
amination of  the  defendant  E.  F.,  to 
the  interrogatories  exhibited  on  the 
part  of  the  above  complainant,  for  in- 
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Bnffieiency,  having  been  taken,  I,  the 
subseriber,  the  master  to  whom  thia 
cause  stands  referred,  pursuant  to  a 
deeree   made   on   the    hearing   thereof, 

bearing    date    the    day    of 

,  18 >  do  certify  and  re- 
port. 

That  having  been  attended  by  the 
counsel  of  the  respective  parties,  and 
having  looked  into  the  said  interrog- 
atories, And  the  answer  and  examina- 
tion of  the  said  defendant  thereto,  1 
am  of  opinion,  that  the  said  answer 
aiid  examination  is  sufficient.  (Or  that 
the  said  answer  and  examination  la 
insufficient  in  the  matters  of  the  1st  and 
4th  exceptions,  and  the  interrogatories 
on  which  suich  exceptions  are  founded; 
and  that  the  said  Ist  and  4th  excep- 
tions are  well  taken.  And  I  do  fix 
the  time  for  the  said  E.  F.  to  put  in 
a  further  examination  to  the  baid  Ist 
and  4th  exceptions,  and  to  the  inter- 
rogatories on  which  the  same  are 
founded,  at  twenty  days  after  this 
certificate  shall  become  absolute.) 

All  which  is  respectfully  submitted. 

Dated,  etc. 

2  Barb.  Ch.  Pr.  490. 

f .    Exceptions  to  Bepori  of  litu* 
ter. 

Exceptions  taken  by  E.  F.,  one  of 
the  above  defendants,  to  the  general 
report  of  J.  M.  A.,  the  master  to  whom 
this  cause  stands  referred,  by  the  de- 
cree made  herein,  on  the day 

of  ,  18 ,  and  which  report 

bears  date  the day  of , 

18 . 

First  exception.  For  that  the  said 
master  has  in  and  by  his  said  report 
certified  that,  etc.  (set  out  the  words 
of  the  report).  Whereas  the  said  mas- 
ter ought  to  have  certified  that,  etc. 

Second  exception.  For  that  the  said 
master,  etc. 

Wherefore  the  said  defendant  doth 
except  to  the  said  general  report,  and 
appeals  therefrom  to  the  judgment  of 
this  court. 

W.  H.,  sol.  for  deft.  E.  F. 
S.  A.,  of  counsel. 

2  Barb.  Ch.  Pr.  423,  507;  U.  S.  Eq. 
Rule;  No.  67,  8  Standard  Peoc.  500- 
512. 

24.  Feigned  Issues, 

See  the  title  "Issaes  in  Floading 
and  Practice"  in  this  volume. 

25.  Decrees. 

See  the  title  *< Decrees"  in  this  vol- 
ume; U.  S.  Eq.  Rule,  Nos.  71,  72,  73, 
8  Standard  Peoc.  500-512. 


26.  Enrolment  of  Decrees, 

See  the  title  "Judgment  Becordfl'*  in 
this  volume. 

27.  Bills  of  Bevivor    and    Supple- 

mental Bills, 
See  the  titles  "Bevivor"  and  "Sup- 
plemental  Pleading"    in   this  volume; 
U.  S.  Eq.  Rule,  Nos.  34,  45,  8  Standard 
Pboc.  500-512. 

28.  Affidavit  of  New  Matter  Dis- 

covered for  BUI  of  Beview, 
(Title,  etc.) 

I,  J.  C.  P.,  the  defendant,  make 
oath  and  say,  that  since  the  time  of 
pronouncing  the  decree  in  this  cause, 
I,  the  deponent,  have  discovered  new 
matter  of  consequence  in  the  said  cause, 
particularly  that  the  plaintiff,  on,  etc., 
did,  etc.  (state  the  substance  of  the 
newly  discovered  matter),  which  I,  this 
deponent,  could  not  possibly  know,  so 
as  to  make  use  thereof,  in  my  defense, 
at  the  time  of  pronouncing  the  said 
decree,  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2185. 

29.  Petitictn  for  Leave  To  File  Bin 

of  Beview  on  Ground  of  Dis- 
covery of  New  Matter. 
(Title,  etc.)    Showeth, 

That  your  petitioner  has  exhibited 
his  bin  in  this  honorable  court  against 
X.  T.,  for  the  purpose  of  (etate  gen- 
eral object  of  original  bill)  and  pray- 
ing (state  the  prayer). 

That  the  said  X.  Y.  being  duly  served 
with  process,  appeared  to  the  said  bill 
and  put  in  his  answer.  And  the  said 
cause  being  at  issue,  was  brought  to 

a    hearing    before   ,    on,    etc., 

whereupon  a  decree  was  made  in  ef- 
fect as  follows:  (set  forth  the  sub- 
stance of  the  deeree). 

That  said  decree  has  since  been  duly 
enrolled  (or  entered  of  record  and  judg- 
ment thereon  rendered).  .  And  your  pe- 
titioner further  showeth,  that  since  the 
time  of  making  and  entering  said  de- 
cree, your  petitioner  has  discovered 
new  matters  important  and  material  in 
the  said  cause;  particularly  (here  set 
forth  the  new  matters),  which  new 
matters  your  petitioner  did  not  know, 
and  could  not,  by  reasonable  diligence 
have  known,  so  as  to  make  use  thereof 
in  the  said  cause,  before  and  at  the 
time  of  making  and  entering  the  said 
decree. 

Tour  petitioner,  therefore,  humbly 
prays,  that  he  may  have  leave  to  file 
a  bill  of  review  against  the  said  C.  D. 
for  the  purpose  of  obtaining  a  review 
and  reversal  of  the  said  deeree;   and 
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that  all  further  proceedings  under  the 
same  may  be  stayed.  And,  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2169. 

B.    Interlocutory     Applications     and 
Proceedings  Subsequent, 

1.  Affidavit. 

See  the  title  "Motions"  in  this  vol- 
ume. 

2.  Jurats. 

See  the  title  * 'Motions"  in  this 
volume. 

3.  Motions, 

See  the  title  '^Motions"  in  this 
volume;  U.  S.  Eq.  Rule,  Nos.  2,  5,  6, 
8  Standard  Pbog.  500-512. 

4.  Petitions, 

See  the  title  ''Petitions"  in  this 
volume. 

5.  Scandal  and  Impertinence. 

See  the  title  "Snrpliisage  and  ScaU' 
dal"  in  this  volume;  U.  S.  Eq.  Bule, 
No.  21,  8  Standard  PRoa  500-512. 

6.  Election. 

See  the  title  "Choice  and  Election 
of  RemedieB"  in  this  volume. 

7.  Payment  Into  Court. 

See  the  title  "Deposit  in  Court"  in 
this  volume. 

8.  Production  of  Papers. 

See  the  title  "Discovery"  in  this 
volume. 

9.  Preliminary  Injunctions. 

See  the  title  "Injunctions"  in  this 
volume;  U.  S.  Eq.  Eule,  No.  73,  8 
Standard  Proc.  500-512. 

10.  Ne  Exeats. 

See  the  title  "Ke  Exeat"  in  this 
volume. 

11.  Beceivers. 

See  the  title  "BeceiverB"  in  this 
volume. 

12.  Petition  To  Withdraw  Plea  or 

Demurrer. 
Showeth, 

That  the  plaintiff  having  exhibited 
his  bill  in  this  honorable  court  against 
your  petitioner,  your  petitioner  put  in 
his  plea  (or  demurrer)  thereto,  since 
which  your  petitioner  is  advised  to 
make  other  defense  to  the  said  bill. 

Your  petitioner  therefore  humbly^ 
prays,  that  he  may  be  at  liberty  to' 
withdraw  his  plea  (or  demurrer)  upon 
payment  of  costs. 

And,  etc.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2161, 


13.  Petition  That  Feme  Covert  May 

Answer  Separate  From    Her 
Husband. 

The    humble    petition    of  , 

wife  of  the  defendant  , 

Showeth, 

That  the  plaintiff  has  exhibited  his 
bill  in  this  honorable  court  against 
your  petitioner  and  her  said  husband 
(and  others),  to  which  your  petitioner 
has  appeared. 

That  your  petitioner's  said  husband 

is    residing   at   ,    out    of     tho 

jurisdiction  of  this  court  (or  that  your 
petitioner  and  husband  are  living  sep- 
arate and  apart  from  each  other,  or 
that  the  said  bill  is  filed  in  respect 
of  your  petitioner's  separate  estate 
and  interest  in  the  estates  (or  funds) 
in  question  in  this  cause). 

Your  petitioner  therefore  humbly 
prays,  that  your  petitioner  may  be  at 
liberty  to  put  in  her  answer  to  the 
plaintiff's  said  bill  separate  from  her 
husband. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Pei^ 
kins'  ed.)   2161. 

14.  Affidavit    for    Order    To    Ex* 

amine  Witness  Abroad, 
(Title,  etc.) 

1.  This  cause  is  now  at  issue,  and 
I,  this  deponent,  am  desirous  of  pro- 
ceeding therein. 

2.  I  have  several  witnesses  to  ex- 
amine in  support  of  the  case  made 
by  my  bill  (or  answer),  who  now  live 

and   reside   at  and  — ^— - 

(and  particularly  A.  B.,  0.  D.,  and 
E.  F.),  who  can,  as  I  believe,  prove 
the  truth   of  the  allegations  made  in 

the paragraphs  of  my  bill  (or 

answer). 

3.  The  several  witnesses  above- 
named  are,  as^  I  believe  and  am  ad- 
vised, material  and  necessary  witnesses 
for  me  in  this  cause,  and  without  their 
testimony  I  cannot  safely  proceed  to 
a  hearing;  but  that  with  the  testimony 
of  those  witnesses,  I  am  advised  and 
believe,  I  shall  be  able  to  make  a 
good  defense  in  this  cause  (or  can  es- 
tablish my  right  to  relief  in  this 
cause).  3  Dan.  Oh.  PI.  &  Pr.  (Perkins' 
ed.)  2184. 

15.  Notice  of  Motion  for  Decree. 
(Title,  etc.) 

Take  notice,  that  this  court  will  be 
moved  before,  etc.,  at  the  expiration  of 

after  the  date  hereof,  or  as 

soon  after  as  counsel  can  be  heard 
by,  etc.,  of  counsel  for  the  plaintiff, 
that  a  decree  may  be  made  in   this 
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cause   in   accordance   with  the  prayer 
of  the  plaintiff's  bill.    Dated,  etc. 

Yours,  etc., 

A.  B., 
Plaintiff's  solicitor. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2152. 

16.  Petition  To  Enter  Decree  Nune 

Pro  Tunc. 
(Title,  etc.)  Showeth, 

That  the  decree  (or  order)  made  in 
this  cause,  bearing  date,  etc.,  has  been 
drawn  up  and  passed  by  the  registrar, 
but  the  time  for  entering  the  same, 
according  to  the  rules  of  this  court, 
being  elapsed, 

Your  petitioner  humbly  prays,  that 
the  said  decree  (or  order)  may  be  en- 
tered nune  pro  tunc. 

And,  etc.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins'  ed.)  2163. 

17.  Leave  To  Enter  -Decree  Nunc 

Pro  Tunc. 
Upon  motion,  etc.,  who  alleged  that 
the  time  for  entering  the  decree   (or 
order)   made  in  this  cause,  and  dated 


ex- 


on  the  day  of  — 

pired  on  the day  of ; 

this  court  doth  order,  that  the  said  de- 
cree (or  order)  be  entered  nunc  pro 
tunc.  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2351. 

18.    Notice   of  Motion   To   Vacate 
Enrolment  of  Decree. 
(TRtle,  etc.) 

Take  notice,  etc.,  etc.,  that  the  en- 
rolment of  the  decree  (or  order)  dated 
the day  of :,  made  by 


his   honor, 


-,  may  be   vacated. 


Dated,  etc    3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins' ed.)  2153. 


BBBOBS,  ASSIGNHEKT  OF. 

I.    AflBlgiiment  of   Error   in    Supreme 
Courts  478 

n.    Kotice  To  Join,  478 

m.    Joinder  of  Error,  479 

IV.  Qpedal   Plea   to   AflBlgnment   of 

Error,  479 

V.  Eeplication  to  Plea  of  B^ease,  479 

VI.  Assignments  of  Error  of  Fact^  479 

A.  Death  of  Plaintiff  Before  Trial, 

479 

B.  Death  of  Defendant  Before  Trial, 

480 

C.  Coverture,  480 

D.  Pleas  to  Aseignmmts  of  Error  of 

Fact,  480 


1.  To  Assignment  of  Deaths  480 

2.  To  Assignment  of  Coverture,  480 

B.    Circuit  BoU  on  Error  in  Fact,  480 
For   other   forms,   see    9    Stakdabd 
Peoc.  519. 

CBOSS-BEFEBENCES: 
Certiobabi: 

Assignment  of  Errors. 
Infants: 
Assignment,  Infancy  as  an  Error  of 

Pact; 
Plea  to  Assignment  of  Error  of  In- 
fancy as  an  Error  of  Fact. 

L    Assignment  of  Error  in    Sajtreme 
Oonrt. 

Supreme   court.      (In   error.)      Of  the 

term  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

.    C.  D.,  plwntiff  in  error,  v, 

A.  B.,  defendant  in  error. 
Afterwards,  to-wit,  on  the  — — 

Monday  of in  this  same  term, 

before  the  justices  of  the  supreme  court 
(of  judicature  of  the   people)    of  the 

state   of  New  York,   at   the  

in  the  city  of ,  comes  the  said 

C.  D.,  by.G.  H.,  his  attorney,  and  says 
that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  manifest  error 
in  this,  to-wit,  that  the  declaration 
aforesaid,  and  the  matters  therein  con- 
tained, are  not  sufficient  in  the  law 
for  the  said  A.  B.  to  have  or  maintain 
his  aforesaid  action  thereof  against  the 
said  C.  D.,  there  is  also  error  in  this, 
to-wit,  that  by  the  record  aforesaid  it 
appears  that  the  judgment  aforesaid, 
in  form  aforesaid  given,  was  given  for 
the  said  A.  B.  against  the  said  C.  D., 
whereas  by  the  law  of  the  land  the  said 
judgment  ought  to  have  been  given  for 
the  said  C.  D.  against  the  said  A.  B. 
And  the  said  C.  D.  prays  that  the  judg- 
ment aforesaid,  for  the  errors  aforesaid, 
and  other  errors  in  the  record  and  the 
proceedings  aforesaid,  may  be  reversed, 
annulled  and  altogether  held  for  noth- 
ing, and  that  he  may  be  restored  to  ail 
things  which  he  hath  lost  by  occasion 
of  the  said  judgment,  etc.  Bnrr.  App. 
410,  §766;  Till.  Forms  157. 

n.    Notice  To  Join  in  Error. 

Please  to  take  notice  that  the  de- 
fendant in  error  in  this  cause  is  hereby 
required  to  join  in  error  in  twenty  days 
after  service  of  a  copy  of  the  assign- 
ment of  errors  and  of  this  notice,  or 
I  his   default   will   be   entered.      (Dated, 


See  "Bow  To  TTse  This  Volume,"  Introduction,  page  v. 
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signed  and  directed  in  the  usual  form.) 
Burr.   App.   204,   {396. 

HL    Joinder    in    Enor    in    Sapreme 
Ooiirt. 

And  hereupon,  afterwards,  to-wit,  on 
the  Monday  of  .,  in 


■  term,  in  the  year  of  our  Lord 
one     thousand     eight     hundred     and 

,  the  said  A.  B.,  by  E.  F.,  his 

attorney,  freely  comes  here  into  court, 
and  says  that  there  is  no  error  either 
in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid; 
and  he  prays  that  the  said  supreme 
court  of  judicature,  before  the  afore- 
said justices  thereof  now  here,  may 
proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid,  as  the  mat- 
ters aforesaid  above  assigned  for  error; 
and  that  the  judgment  aforesaid,  in 
form  aforesaid  given,  may  be  in  all 
things  affirmed,  etc.  Burr.  App.  416, 
1777;  Till.  Forms  159. 

IV.    Qpecial  Plea  To   Asalgmnent  of 
Bzior,  Beleaee. 

And  the  said  A.  B.,  by  E.  F.,  his 
attorney,  comes  and  says  that  the  said 
C.  D.  ought  not  further  to  prosecute 
or  maintain  his  writ  of  error  aforesaid 
against  him  the  said  A.  B.,  because  he 
says  that  after  the  judgment  afore- 
said in  form  aforesaid,  recovered, 
and  before  the  day  of  suing  out 
the      said      writ       of      error,     to-wit, 

on  the  day  of  ,  at 

•.  he  the  said  C.  D.,  by  his  cer- 
tain writing  of  release,  sealed  with 
the  seal  of  him  the  said  G.  D.,  and  to 
the  court  now  here  shown,  the  date 
whereof  is  the  same  day  and  year  afore* 
said,  did  remise,  release,  and  forever 
quitclaim  to  the  said  A.  B.,  his  heirs, 
executors  and  administrators,  all  and 
all  manner  of  error  and  errors,  writ 
and  writs  of  error,  and  all  benefits  and 
advantages  of  the  same,  and  all  nils- 
prisions  of  error  and  errors,  defects  and 
imperfections  whatsoever,  had,  made, 
committed,  omitted,  done  or  suffered, 
in,  about,  touching  or  concerning  the 
judgment  aforesaid,  obtained  against 
him  the  said  G.  D.  by  the  said  A.  B. 

in   the  said  term,   then   last 

past,   in    the   said    (court    of   common 

pleas  in  and  for  the  county  of ), 

a1)   the    (courtlfouse   in    the    town    of 

in  said  county)   for  — ^^— . 

dollars  of  debt,  besides  costs  of  suit; 
or  in,  about,  touching  or  concerning 
any  process,  declaration,  plea^  entry, 
or  other  proceedings  whatsoever  of  or 


in  any  manner  concerning  the  same 
judgment;  as  by  the  said  writing  of 
release  more  fully  appears.  And  this 
he  the  said  A.  B.  is  ready  to  verify, 
Wherefore  he  prays  judgment,  if  the 
said  G.  D.  ought  further  to  prosecute 
his  writ  of  error  aforesaid  against  him 
the  said  A.  B.,  etc.  Burr.  App.  415, 
1775;  TiU.  Forms  160;  2  Humph.  Piee. 
1102. 

V.  BepUcation  To  Plea  of  Belease  To 
Assignment  of  Error. 
And  the  said  C.  D.  says  that  he,  by 
reason  of  anything  by  the  said  A.  B. 
in  his  said  plea  above  alleged,  ought 
not  to  be  barred  from  further  prose- 
cuting and  maintaining  his  writ  of  error 
aforesaid  against  the  said  A.  B.  on  the 
judgment  aforesaid,  because  he  says 
that  the  said  writing  of  release  by 
him  the  said  A.  B.,  in  manner  and  form 
aforesaid  above  pleaded  in  bar  of  the 
errors  aforesaid  by  the  said  G.  D.  above 
assigned,  is  not  the  deed  of  him  the 
said  G.  I>.  And  this  he  the  said  G.  D. 
prays  may  be  inquired  of  by  the  coun- 
try, etc.  Burr.  App.  416,  §776;  TilL 
Forms  160. 

VL    Awdgnments  of  Error  of  Fact. 

A.    Assignment  of  Error,    Death    of 
Plaintiff   Before     Trial   as   an 
Error  of  Fact. 
Supreme    court      (In    error.)      Of   the 

term  of in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

.    0.  D.  V.  A.  B. 

Afterwards,  to-wit,  on  the  ■ 

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supreme 
court  (of  judicature)  aforesaid,  at  the 

in  the  city  of ,  comes 

the  said  G.  D.,  by  O.  H.,  his  attorney, 
and  says  that  in  the  record  and  pro- 
ceedings aforesaid,  and  also  in  giving 
the  judgment  aforesaid,  there  is  mani- 
fest error  in  this,  to-wit,  that  by  the 
record  aforesaid  it  appears  tliat  the 
judgment  aforesaid  in  form  aforesaid 
given  was  given  for  the  said  A.  B. 
against  the  said  C.  D.  in  the  plea  afore- 
said; when  in  truth  and  in  fact  the 
said  A.  B.,  in  the  plea  aforesaid  named, 
before  the  trial  of  the  issue  joined  in 
the  record  aforesaid,  between  the  par- 
ties aforesaid,  and  before  the  giving 
of  the  judgment  aforesaid,  to-wit,  on, 
etc.  (state  the  time),  at,  etc.  (state  the 
place),  died;  therefore  in  that  there  is 
manifest  error;  and  this  he  the  said 
G.  D.  is  ready  to  verify.  Wherefore 
he  prays  that  the  judgment  aforesaid, 
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for  tbe  error  aforesaid,  may  be  re- 
voked, annulled  and  altogether  held 
for  nothing,  and  that  he  may  be  re- 
stored  to  all  things  which  he  hath  lost 
by  occasion  of  the  said  judgment  afore- 
said, etc.  Burr.  App.  412,  |769;  TilL 
Forms  l55. 

Bl  Assignment  of  Error,  Death  of 
Defendant  Before  Trial  as  an 
Error  of  Fact, 

Afterwards,  to-wit,  on  the  

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supreme 
court   of  judicature    aforesaid,   at   the 

(courthouse  in  the  city  of  ), 

«omes  the  said  C.  D.,  by  G.  H.,  his 
attorney,  and  says  that  in  the  record 
and  proceedings  aforesaid,  and  also  in 
giving  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that  by 
the  record  aforesaid  it  appears  that  the 
judgment  aforesaid,  in  form  aforesaid 
given,  was  given  for  the  said  A.  B., 
as  well  against  the  said  I.  J.  as  against 
the  said  C.  D.,  when  in  truth  and  in 
fact  the  said  I.  J.,  in  the  plea  aforesaid 
named,  before  the  trial  of  the  issue 
joined  in  the  record  aforesaid,  between 
the  parties  aforesaid,  and  before  the 
giving  of  the  judgment  aforesaid,  to- 
wit,  on,  etc.  (state  the  time),  at,  etc. 
(state  th0  place),  died;  therefore  in 
that  there  is  manifest  error:  And  this 
he  the  said  C.  I>.  is  ready  to  verify. 
Wherefore  he  prays  that  the  judgment 
aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled  and  altogether 
held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  hath 
lost  by  occasion  of  the  judgment  afore- 
said, etc.  Burr.  App.  413,  S770;  Till. 
Forms  156. 

C.  Assignment  of  Error  Coverture  as 
an  Error  of  Fact, 

Afterwards,  to-wit,  on  the  — — 

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supreme 
court   of   judicature   aforesaid,   at   the 

in  the  city  of ^  come 

(X  D.  and  E.,  his  wife,  which  said  £. 
was  and  is  impleaded  in  this  suit  by 
the  name  of  E).  N.,  in  their  proper 
persons,  and  say  that  in  the  record 
and  proceedings  aforesaid,  and  also  in 
giving  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that 
before  the  day  of  exhibiting  the  bill  of 
the  said  A.  B.  against  the  said  E.,  by 
the  name  of  E.  N.,  and  before  the  giv- 
ing of  the  judgment  aforesaid,  to-wit, 
on,  etc.  (state  the  time),  at,  etc.  (state 


the  plaee),  aforesaid,  the  said  E.  inter* 
married  with  and  took  to  husband  the 
said  C.  D.,  and  that  she  the  said  £., 
at  the  time  of  exhibiting  the  bill 
aforesaid,  and  also  at  the  time  of  giv- 
ing .  the  judgment  aforesaid,  was 
and     yet     is     covert     of     the     said 

0.  D.,    then    and    yet    her    husband, 

to-wit,  at aforesaid;  therefore 

in  that  there  is  manifest  error:  And 
this  they  the  said  C.  D.  and  E.,  his 
wife,  are  ready  to  verify,  wherefore 
they -pray  that  the  judgment  aforesaid, 
for  the  error  aforesaid,  may  be  re- 
voked, annulled  and  altogether  held  for 
nothing,  and  that  they  may  be  restored 
to  all  things  which  they  have  lost  by 
occasion  of  the  judgment  aforesaid,  etc 
Burr.  App.  412,.  §768;  TilL  Forms  154. 

D.  Pleas   To  Assignments  of  Error 

of  Fact. 

1.  Plea  To  Assignment  of  Error^ 

Death  as  an  Error  of  Fact, 
And  hereupon  the  said  A.  B.,  by 
E.  P.,  his  attorney,  freely  here  in  court 
comes,  and  says  that  by  reason  of  any- 
thing above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be 
revoked,  annulled  or  held  for  nothing;* 
because  he  says  that  the  said  L  J.  in 
the  plea  aforesaid  named  is  yet  living 
in  full  life,  to-wit,  at,  etc.  (state  the 
place),  without  this,  that  he  the  said 

1.  J.,  before  the  trial  of  the  issue  afore- 
said, joined  in  the  said  record  between 
the  parties  aforesaid,  died,  in  manner 
and  form  as  the  said  C.  D.  hath  above 
alleged.  And  this  he  the  said  A.  B. 
is  ready  to  verify.  Wherefore  he  prays 
that  the  judgment  aforesaid  may  be 
in  all  things  affirmed,  etc.  Burr.  App. 
415,  1774. 

2.  Plea   To  Assignment  of  Error^ 

Coverture    04    an    Error  of 

Fact. 
(As  in  VI,  D,  1,  to  the  *,  and  then 
as  follows):  because  he  says  that  the 
said  E.,  at  the  time  of  (exhibiting  the 
bill)  aforesaid,  was  not,  nor  is  covert 
of  the  said  C.  D.,  in  manner  and  form 
as  the  said  C.  D.  and  E.  have  above 
alleged.  And  of  this  he  the  said  A.  B. 
puts  himself  upon  the  country,  etc. 
Burr.  App.  414,  |773. 

E.  Judgment  Secord  Circuit  Soil  on 

Error  in  Fact. 
Afterwards,  to-wit,  on  the  — — 

Monday  of  ,   in   the  term   of 

f,  in    the   year    one    thousand 

eight  hundred  and ,  before  the 

said  justices  of  the  supreme  court  of 
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judicature  of  the  people  of  the  state 

of  New  York,  at  the  in  the 

city  of  ,  comes  the  aforesaid 

defendant,  by  G.  H.,  his  attorney  (or 
G.  H.,  his  guardian,  by  the  said  court 
hereunto  specially  admitted),  and 
brings  into  the  said  court,  before  the 
aaid  justices  thereof  now  here,  a  cer- 
tain writ  of  the  said  people  to  correct 
errors  of  and  upon  the  premises  afore 
said;  which  said  record  and  proceed- 
ings now  remain  in  the  said  court,  be- 
fore the  said  justices  thereof  now  here; 
and  prajTS  that  the  said  writ  may  bo 
allowed:  and  by  the  same  court*  before 
the  aforesaid  justices  thereof  now  here, 
the  said  writ  is  allowed  to  him,  etc., 
which  said  writ  follows  in  these  words, 
that  is  to  say: 

The  people  of  the  state  of  New  York, 
to  the  justices  of  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  greeting:  Because  in 
the  record  and  proceedings,  and  also 
in  the  giving  of  judgment,  etc.  (copy 
the  writ  of  error  to  the  end). 

And  hereupon  the  said  defendant 
says  that  in  the  record'  and  proceed- 
ings aforesaid,  and  also  in  the  rendi- 
tion of  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that, 
etc.  (copy  the  assignment  of  errors). 

And  the  said  plaintiff  thereupon,  by 
B.  F.,  his  attorney,  freely  comes  into 
court  and  says  that  by  reason  of  any- 
thing above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be  re- 
voked,  etc.  (copy  the  plea). 

Therefore  the  issue  above  joined  is 
ordered,  by  the  said  supreme  court,  to 
be  tried  at  the  circuit  court  appointed 
to  be  held  at  the  (city  hall  of  the  city 
of  New  York),  in  and  for  the  said 
(city  and  county  of  New  York),  on  the 
— — —  Monday    of    •  next. 

Burr.  App.  71,  |140a;  Till.  Forms  169. 
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(}B0SS-B£FEBBN(7E: 

BKPLIGATI017  AND  BEPLY: 

Beplication  by  Way  of  Estoppel  to 

Plea  in  Abatement. 

I.    Plea  in  Estopp^ 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.y  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says,  that  he,  the  said 
plaintiff,  ought  not  to  be  admitted  to 
say  or  allege  that  (stating  the  allega- 
tion in  the  declaration  to  which  the 
estoppel  relates);  because  he  says  that 
(here  state  the  matter  by  which  the 
plaintiff  is  estopped).  And  this  he  is 
ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought 
to  be  admitted  against  his  own 
acknowledgment  by  his  deed  aforesaid 
(or  otherwise,  according  to  the  matter 
of  the  estoppel),  to  say  or  allege  that, 
(stating  as  before,  the  allegation  to 
which  the  estoppel  relates) ,  etc.  Burr. 
App.  871,  1671;  Archb.  PI.  212a;  Steph. 
PI.  402. 

n.    Plea»  Estoppel  in  Pals^  Inconsist- 
ent AffldaTit. 

''That  said  plaintiff  is  estopped,  and 
ought  not  to  be  permitted,  to  maintain 
his  said  action  against  this  defendant, 
for  the  reason  thiEtt  said  plaintiff  was 
the  secretary  and  bookkeeper  of  the 
Sullivan  Timber  Company,  a  corpora- 
tion organized  nnder  the  laws  of 
Florida,  at  the  time  and  for  a 
long  period  prior  to  the  date  of 
filing  of  a  bill  in  equity,  in  this  honor- 
able court,  by  said  Sullivan  Timber 
Company,  against  M.  H.  Sullivan,  de- 
fendant herein,  on  the  22d  of  May, 
1893,  claiming  divers  sums  of  money 
upon  various  grounds;  and  among  items 
alleged  and  claimed,  in  said  bill  of  Sul- 
livan Timber  Company,  of  M.  H.  Sul- 
livan, the  defendant,  is  the  sum  of 
$9,151,  for  salary  of  clerks  and  em- 
ployes, etc.,  as  set  out  in  paragraph  15 
of  said  bill,  and  alleging  that  said 
employes  and  clerks  were  occupied  in 
the  private  business  of  said  M.  H. 
Sullivan,  in  writing  letters,  telegrams, 
etc.,  while  they  were  paid  by  the  Sul- 
livan Timber  Company;  and  defendant 
alleges  that  plaintiff  was  one  of  the 
employes  of  the  Sullivan  Timber  Com- 
pany claimed  to  have  beien  occupied 
in  the  business  of  defendant,  and  dur- 
ing the  same  period  of  time  claimed 
by  plaintiff  in  this  suit,  and  that  the 
plaintiff  in  this   suit    furnished    the 
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data  for  said  charge  in  said  bill  in 
equity,  and  made  affidavit  that  same 
was  correct.  That  afterwards,  to-wit, 
on  the  7th  day  of  June,  1894,  by  agree- 
ment in  writing,  all  suits  pending  and 
matters  in  controversy  between  said 
Sullivan  Timber  Company  and  M.  H. 
Sullivan,  including  suit  in  equity  in 
this  court,  in  which  said  item  for 
clerk  hire,  etc.,  was  claimed,  were  set- 
tled and  adjusted,  and  by  the  express 
terms  of  said  agreement  each  party 
mutually  released  the  other  from  all 
claims  of  any  kind  then  existing  or 
that  should  thereafter  arise  from  the 
organization  or  operation  of  said  Sul- 
Uvan.  Timber  Company.'  And  defend- 
ant alleges  that  B.  F.  McConnell,  as 
secretary  of  said  Sullivan  Timber  Com- 
pany, participated  in  the  negotiations 
leading  to  said  settlement,  and  signed 
said  agreement  in  writing  aforesaid, 
as  secretary  of  said  Sullivan  Timber 
Company;  and  defendant  alleges  that 
plaintiff's  claim  in  this  suit  is  one 
growing  out  of  the  business  relations 
between  said  Sullivan  Timber  Company 
and  defendant,  and  that  same  was 
covered  by  paragraph  15  of  said  bill 
in  equity  in  this  court,  and  settled  and 
adjusted  as  aforesaid,  and  that  said 
plaintiff,  by  reason  of  the  premises,  is 
estopped  from  asserting  a  claim  in  his 
own  right  in  this  suit  against  this  de- 
fendant, and  this  the  defendant  is 
ready  to  verify. 

"Wherefore  he  praya  judgment  if 
the  plaintiff  ought  to  be  admitted 
against  his  aforesaid  dealings  and  ac- 
tions to  maintain  this  his  suit  against 
this  defendant.''  Sullivan  r.  MeCon- 
neU,  73  Fed.  130,  19  C.  C.  A.  400. 

HL    Plea,  Estoppel  In  Pals,  Sllamco. 

<<That  said  plaintiff  had  full  knowl- 
edge of  the  height  of  said  dam  and  of 
the  manner  and  extent  to  which  the 
aaid  dam  set  the  water  back  on  her 
land;  that  in  the  year  1879,  the  de- 
fendant, desiring  to  purchase  said  mill, 
made  inquiries  concerning  the  dam  and 
the  right  of  the  then  owners  to  main- 
tain said  dam  at  the  height  at  which 
it  was  then  erected,  which  was  the 
same  height  which  said  dam  now  is; 
that  this  defendant  was  a  stranger  in 
the  locality  of  said  mill  and  resided 
in  the  state  of  Michigan,  which  plain- 
tiff well  knew;  that  defendant  was 
ignorant  concerning  the  lights  of  the 
then  owners  of  the  said  mill  and  was 
seeking  for  information  upon  which  to 


act  in  the  purchase  of  said  mill,  as  the 
plaintiff  well  knew;  that  he  was  in- 
formed before  he  purchased,  that  the 
said  dam  as  then  constructed  was  at 
the  same  height  at  which  it  has  stood 
for  more  than  twenty  years,  and  that 
the  owners  of  the  mill  had  the  lawful 
right  against  the  plaintiff  and  all 
others,  to  maintain  said  dam  at  its 
then  height;  that  plaintiff  knew  that 
he  was  about  to  purchase  said  mill  and 
dam  and  knew  that  he  was  inquiring 
concerning  the  right  of  the  owners  to 
maintain  the  dam  at  the  height  it  then 
was,  and  knew  that  he  had  been  in- 
formed that  the  dam  was  at  the  height 
at  which  the  then  owners  had  the  law- 
ful right  to  maintain  it,  and  no  more, 
and  knew  that  the  defendant  was  ig- 
norant of  the  truth  in  the  matter  of 
the  height  of  the  dam,  and  that  he 
was  inquiring  for  tho  purpose  of  pur- 
chasing and  was  about  to  purchase, 
relying  on  the  information  above  set 
out,  which  he  had  received  concerning 
the  rights  of  the  owners  of  the  mill 
to  maintain  said  dam  at  its  then  height, 
and  yet  she  stood  by  well  kno^ng 
of  said  facts,  and  permitted  the  de- 
fendant to  purchase  said  miU  for  the 
sum  of  $8,000,  vnthout  in  any  man- 
ner disclosing  to  the  defendant  that 
said  dam  raised  the  water  on  her  land 
to  any  greater  height  than  the  old  dam 
did."  Anderson  v.  Hubble,  93  Ind. 
570. 

rv.    Boplieation  by  Way  of  EstoppeL 

And  the  said  plaintiff  8a3r8,  that  the 
said  defendant  ought  not  to  be  ad- 
mitted or  received  to  plead  the  said 
plea  by  him  (secondly)  above  pleaded, 
as  to  so  much  thereof,  wherein  he  al- 
leges that,  etc.  (stating  the  part  of 
the  plea  to  which  the  estoppel  re- 
lates); because  he  says,  that,  etc. 
(here  state  the  ground  of  estoppel, 
either  by  the  pleadings  and  verdict  in 
a  former  suit,  or  by  a  bond,  etc.,  and 
conclude  as  follows):  and  this  he,  the 
said  plaintiff,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  defendant  ought  to  be  admitted 
or  received  against  the  said  record  (or, 
against  his  own  acknowledgment  by 
his  deed  aforesaid),  to  plead  the  plea 
by  him  (lastly)  above  pleaded  in  this 
suit,  that,  etc.  (stating  and  conclud- 
ing with  the  allegation  in  that  part 
of  the  plea  to  which  the  estoppel  re- 
lates). Burr.  App.  386,  (710;  3  Chit. 
PI.  1144. 
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V.  Answer  InteipoBing  an  Estoppel 

That  the  plaintiff  ought  not  to  be 
admitted  to  say  (here  state  the  matter 
to  which  the  estoppel  is  interposed, 
e.  g.,  that  said  premises  belonged  to 
M.  N.)y  because  he  says  that  (here 
state  the  subject-matter  of  the  estop- 
pel,   e.    g.,   that    the    plaintiff,    on    or 

about   the  day   of  , 

18 ,  conveyed  said  premises  to  the 

defendant  by  deed,  containing  a  full 
covenant  of  warranty).  2  Abb.  J<^orms 
33. 

VI.  Answer,  Setting  Up  Deed  as  Es- 

toppel. 

That  the  said  deed  was  executed  and 
delivered  to  the  defendant  for  a  full 
and  fair  consideration,  without  fraud 
or  misrepresentation  on  the  part  of  the 
defendant,  and  with  a  full  understand- 
ing and  knowledge  of  all  its  terms  and 
provisions,  and  that  the  plaintiffs  are 
estopped  from  denying  the  terms  and 
provisions  thereof,  and  that  they  fall 
in  their  said  complaint  to  state  any 
equitable  ground  for  the  interference 
of  the  court  to  abrogate,  alter,  change, 
modify  or  in  any  way  reform  or  cor- 
rect the  same.  Johnson  v.  East  Caro- 
lina Land  &  E.  Co.,  116  N.  C.  926,  21 
8.   E.  28. 

VH.     Answer,  Acqniescence  as  Estop- 
peL 

For  another  and  further  defense  and 
answer  herein,  defendant  says  that  on 

the  day  of  ,  A.   D. 

1SS5,  he  entered  upon  the  construction 
of  a  brick  building  situate  on  the 
north  twenty-nine'  feet  of  the  lot  above 
described,  and  with  the  knowledge,  con- 
sent and  acquiescence  of  plaintiff  T.  D, 
Evans,  defendant  contracted  with  plain- 
tiff to  pay  and  did  pay  one-half  of  the 
costs  of  constructing  the  said  wall  with 
the  agreement  that  it  should  stand  and 
bo  used  as  a  partition  wall  between 
said  Evans  and  defendant. 

That  with  the  knowledge,  acqni* 
escence  and  consent  of  plaintiff  Evans, 
this  defendant  constructed  his  building 
on  said  lot,  covering  twenty-eight  and 
one-sixth  feet  on  the  north  side  there- 
of, beginning  on  the  east  end  and  ex- 
tending back  — ^—  feet  thereon, 
and  placed  lasting  and  valuable  im- 
provements thereon.  Wherefore,  plain- 
tiff Evane  is  estopped  from  claiming 
title  to  the  land  occupied  by  said 
building  described  above,  and  he  prays 
judgment  accordingly  and    for    costs. 


Evans  t\  Kunze,  128  ^o.  670,  674,  31 
S.  W.  123. 

Vin.  Substance  of  Bill  Setting  Up 
Eqnitable  Bstojffgel  Against  Suit 
at  Law^ 

The  bill  averred,  in  substance,  that, 
in  August  and  September,  1869,  Davis 
executed  six  promissory  notes,  amount- 
ing to  about  $15,725,  to  the  order  of 
Henry  P.  Wakelee,  and  delivered  them 
to  him,  and  that- they  subsequently  be- 
came the  property  of  the  plaintiff;  that 
on  or  about  September  30,  1869,  Da  via 
was  adjudged  a  bankrupt  upon  his  own 
petition,  by  the  district  court  for  the 
district  of  California,  and  the  notes 
in  question  were  duly  proved  against 
his  estate;  that  on  July  8,  1873,  the 
bankruptcy  court  granted  the  said 
Henry  P.  Wakelee  leave  to  bring  an 
a<ition  upon  these  notes,  and  that  such 
action  was  begun  by  publication  of  a 
summons,  under  the  laws  of  the  state, 
and  without  personal  service  upon 
Davis;  that  on  November  18,  1873, 
Davis  not  appearing,  and  no  service 
having  been  made  upon  him,  judgment 
was  entered  against  him  in  the  sum  of 
$22,760.26.  The  bill  further  alle&red  that 
on  December  23,  1875,  Davis  filed  in 
the  bankruptcy  court  a  petition  for 
his  discharge,  and  that  Wakelee  there- 
upon filed  specifications  of  opposition 
which  Davis  moved  to  dismiss,  upon  the 
ground  that  Wakelee,  ^  subsequent  to 
the  commencement  of  the  proceedings 
in  bankruptcy,  had,  by  leave  of  court, 
brought  suit  upon  such  notes,  obtained 
judgment  thereon,  "and  that  said  judg- 
ment still  stood  of  record  in  said  fif- 
teenth district  court,  and  was  in  full 
force."  That  such  motion  came  on 
for  argument,  and  it  was  there  claimed 
by  counsel  duly  authorized  to  repre- 
sent Davis,  that,  by  reason  of  the 
above  facts,  the  original  debt  of  Davis 
to  Wakelee,  which  had  been  proved  up 
in  the  bankruptcy  proceedings,  had 
become  merged  in  the  judgment  ob- 
tained November  18,  1873,  in  the  state 
court  of  California,  and  thereby  became 
a  new  debt,  created  since  the  adjudica- 
tion of  Davis  as  a  bankrupt.  That 
such  judgment  was  subsisting,  valid, 
and  enforceable,  and  would  not  be 
barred,  discharged,  or  in  anywise  af- 
fected by  the  discharge  of  the  defend*- 
ant  in  bankruptcy.  Thai  by  reason 
thereof,  Wakelee  had  no  standing, 
was  not  interested  in  the  bank- 
ruptcy    proceedings,     and     was     not, 
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therefore,  competent  to  oppose  the 
discharge  of  Davis.  That  upon  such 
motion  an  order  was  made  by  the  dis- 
trict court  in  bankruptcy  that  Wake- 
lee's  proof  of  debt  be  canceled,  and  his 
specifications  of  opposition  to  the  dis- 
charge be  dismissed  and  set  aside.  That 
Wakelee  relied  upon  the  claims  and 
admissions  of  Davis  and  of  his  counsel, 
and  accepted  as  correct  and  binding 
the  order  of  the  district  court  dismiss- 
ing his  opposition,  and  did  not  appeal 
therefrom.  That  the  order  was  ac- 
cepted by  Davis,  who  subsequently  ob- 
tained his  discharge.  That  the  judg- 
ment was  subsequently  assigned  to  An- 
gelica Wakelee,  the  plaintiff,  and  in 
equity  was  of  full  and  binding  force 
and  validity  by  reason  of  the  facts 
above  stated;  but  that  in  sundry  ac- 
tions instituted  upon  such  judgment  be- 
.  tween  Davis  and  the  then  owner  of 
the  judgment,  Davis  claimed  and  set 
up  that  the  judgment  was  void,  be- 
cause of  the  lack  of  jurisdiction  of  the 
court  wherein  it  was  entered,  for  the 
reason  that  he  was  not  personally 
served  with  process,  and  did  not  ap- 
pear in  the  action,  and  also  pleaded 
Jiis  discharge  in  bankruptcy  as  a  bar 
to-  a  recovery  upon  such  judgment. 
That  plaintiff  is  about  to  com- 
mence an  action  at  law  upon  such  judg- 
ment against  Davis  in  the  state  of  New 
York,  wherein  defendant  now  resides; 
and  that  she  is  informed  that,  under 
the  law  of  the  state  of  New  York, 
the  facts  herein  set  forth  cannot  be 
pleaded  in  the  plaintiff's  complaint  in 
aid  of  her  cause  of  action,  but  that 
such  action  must  be  brought  upon  such 
judgment  alone,  and  that  it  is  neces- 
sary to  allege  in  the  complaint  either 
the  facts  showing  the  jurisdiction  of 
the  court,  or  that  the  judgment  was 
duly  entered,  which  cannot  be  truth- 
fully done.  Wherefore  plaintiff  prayed 
for  the  assistance  of  a  court  of  equity 
to  adjudge  Davis  to  be  estopped  by 
his  conduct,  and  that  he  be  enjoined 
from  asserting  that  the  debts  proved 
up  by  Wakelee  against  him  were  not 
merged  in  the  judgment,  or  from  as- 
serting the  invalidity  of  the  judgment, 
or  that  the  same  does  not  constitute  a 
new  debt  unaffected  by  Davis'  final 
discharge  in  bankruptcy.  Davis  r. 
Wakelee,  156  U.  S.  680,  15  Sup.  Ct. 
555,  39  L.  ed.  578. 
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I.    Indictment  for  Using  Estray. 

"One  bay  horse  of  the  value  of  one 
hundred  dollars,  not  of  his  own  prop- 
erty, but  of  the  property  of  some  other 
person,  to  the  grand  jurors  unknown, 
which  said  bay  horse  was  then  and 
there  an  estray,  did  take  up  and  use, 
without  first  complying  with  the  laws 
regulating  estrays,  contrary  to  the  stat- 
ute," etc.  State  v,  Carabin,  33  Tex. 
697. 

n.  '  Ixidietment  for  Oonverting  Estray. 

''On  or  about  the  10th  day  of  June, 
1880,  at  the  county  of  Fulton  and  State 
of  Indiana,  the  defendant  did  then  and 
there  take  up  five  estray  sheep,  then 
and  there  being  found,  the  property  of 
one  Martin  L.  Conner,  of  the  value  of 
$3  each,  and  did  then  and  there  un- 
lawfully, knowingly  and  wilfully  con- 
vert the  same  to  his  own  use  before  the 
title  to  the  said  sheep  had  been  vested 
in  him  according  to  law."  Greene  C 
State,  79  Ind.  537. 
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FORE TRIAL. — See  Discovert. 

EXAMINATION  OP    PERSONS    AC- 
CUSED    of    crime.— See   Phkumi- 

NART    EXAlflNATION. 
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EXECUTION.r— See  Judgments  and  De- 
crees, Enforcement  or. 
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1.  Commencement  of  Complaint,  489 
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ecutor, 489 

3.  Plaintiff's  Appointment   as  Ad- 

ministrator, 489 
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GROSS-BBFEBENCES : 

Account  and  Accounting: 
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tee. 
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Notice  of  Motion  on  Behalf  of  Plain- 
tiff on  Death  or  Disability  of  De- 
fendant; 
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Complaint  for  Conversion  by  Admin- 
istrator. 
Vendor  and  Purchaser: 

Complaint  by  Vendor  Against  Exec- 
utor. 
Wills: 

Bill  by  Husband  of  Legatee  Against 
Executor. 

L    Acttons  at  Law. 

A.    DecUrrationa, 
1.    Declaration  hy  Executor  in  As- 
sumpsit for  Work  Bone  h$ 
Testator, 

A.  B.,  executor  of  the  last  will  and 
testament  of  J.  K.,  deceased,  plaintiff 
in  thia  suit,  by  E,  *  F;,  his  attorney, 
complains  of  C.  D.,  defendant  in  this 
suit,  being  in  custody,  etc.  (or  com- 
plains by  declaration  filed  pursuant  to 
the  statute  of  C.  D.,  defendant  in  this 
suit),  of  a  plea  of  trespass  on  the  case 
upon  promises:  For  that  whereas  the 
said  defendant  on,  etc.,  at,  etc.,  was 
indebted  to  the  said  J.  K.,  in  his  life- 
time, in  the  sum  of  (one  thousand) 
dollars,  for  the  work  and  labor  of  the 
said  J.  K.  by  the  said  J.  K.  before 
that  time  done,  etc.,  and  being  so  in- 
debted, etc.  (as  in  the  ordinary  count 
for  work  and  labor,  laying  the  promise 
to  "the  said  J.  K.  in  his  lifetime'')* 

And  whereas  also,  afterwards,  and  in 
the  lifetime  of  the  said  J.  ]^.,  to-wit, 
on,  etc.,  aforesaid,  at,  etc.,  aforesaid, 
in  consideration  that  the  said  J.  K.  had 


before  that  time  done,  etc.  (qoantum 
meruit  count,  laying  the  promise  in  the 
same  way).  And  the  said  A.  B.,  exec- 
utor as  aforesaid,  avers  that  the  said 
J.  K.  in  his  lifetime  therefore  reason- 
ably deserved  to  have,  etc.,  whereof, 
etc.  Yet  the  said  defendant,  not  re- 
garding his  said  several  promises  and 
undertakings,  hath  not  as  yet  paid  the 
several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the 
said  J.  K.  in  his  lifetime,  or.  to  the 
said  plaintiff,  executor  as  aforesaid, 
since  the  death  of  the  said  J.  K.  (al- 
though often  requested  so  to  do);  but 
he  to  do  this  hath  wholly  refused,  and 
still  refuses  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  exec- 
utor as  aforesaid.  *  To  the  damage 
of  the  said  plaintiff  as  executor  aa 
aforesaid  of  (one  thousand)  dollars, 
and  therefore  he  brings  his  suit. 

And  the  said  plaintiff  brings  into 
court  here  the  letters  testamentary  of 
the  said  J.  K.,  deceased,  whereby  it 
fully  appears  to  the  said  court  here 
that  the  said  plaintiff  is  executor  of 
the  said  last  will  and  testament  of  the 
said  J.  K.,  deceased,  and  hath  the  ex* 
ecution  thereof,  etc. 

E.  F.,  attorney  for  plaintiff. 

(Counts  may  be  inserted  at  the  *,  M 
the  case  admit  of  it,  on  promises  to 
the  plaintiff  as  executor,  thus): 

And  whereas  also  the  said  defendant 
afterwards,  in  the  lifetime  of  the  said 
J.  K.,  deceased,  to-wit,  on,  etc.,  afore- 
said, at,  etc.,  aforesaid,  was  indebted 
to  the  said  J.  K.  in  the  further  sum 
of  one  thousand  dollars  for  the  work 
and  labor,  care  and  diligence,  of  the 
said  J.  K.  by  him  the  said  J.  K.  be- 
fore that  time  done,  performed  and  be- 
stowed, in  and  about  the  business  of 
the  said  defendant,  and  for  the  said 
defendant,  and  at  his  special  instance 
and  request;  and  also  in  the  further 
sum  of  one  thousand  dollars  for  divers 
goods,  wares  and  merchandise,  by  the 
said  J.  K.  before  that  time  sold  and 
delivered  to  the  said  defendant,  and  at 
his  like  special  instance  and  request; 
and  also  in  the  further  sum  of  one 
thousand  dollars,  for  money  by  the 
said  J.  K.  before  that  time  lent  and 
advanced  to,  and  paid,  laid  out  and 
expended  for  the  said  defendant,  and 
at  his  like  special  instance  and  re- 
quest; and  also  in  the  further  sum  of 
one  thousand  dollars,  for  other  money 
by  the  said  defendant  before  that  time 
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had  and  received,  to  and  for  the  use 
of  the  said  J.  K. 

And  the  said  defendant  being  so  in- 
debted, and  the  said  Beveral  sums  of 
money  being  and  remaining  wholly  due 
and  owing,  unpaid  and  unsatisfied,  he 
the  said  defendant,  in  consideration 
thereof,  afterwards,  and  after  the  death 
of  the  said  J.  K.,  to-wit,  on,  etc.,  at, 
ete.,  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plain- 
tiff as  executor  as  aforesaid,  to  pay 
him  the  said  sum  of  money  in  this 
count  mentioned,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards 
requested. 

And  whereas,  also,  the  said  defend- 
ant afterwards,  to-wit,  on,  etc.,  last 
aforesaid,  at,  etc.,  aforesaid,  accounted 
with  the  said  plaintiff  as  executor  as 
aforesaid,  of  and  concerning  divers 
other  sums  of  money  from  the  said 
defendant  to  the  said  plaintiff  as  exec- 
utor as  aforesaid,  before  that  time  due 
and  owing,  and  then  in  arrear  and 
unpaid;  and  upon  that  accounting  the 
saidi'  defendant  was  then  and  there 
found  to  be  in  arrear,  and  indebted 
to  the  said  plaintiff  as  executor,  as 
aforesaid,  in  the  further  sum  of  one 
thousand  dollars;  and  being  so  found 
in  arrear  and  indebted,  he  the  said 
defendant,  in  consideration  thereof, 
afterwards,  to-wit,  on,  etc.,  last  afore- 
saidy  at,  etc.,  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff  as  executor  as  aforesaid, 
to  pay  him  the  said  sum  of  money 
last  mentioned  whenever  afterwards  he 
the  said  defendant  should  be  there- 
unto requested.  Yet  the  said  defend- 
ant, not  regarding  his  said  several 
(three)  last  mentioned  promises  and 
undertakings,  so  by  him  in  manner  and 
form  aforesaid  made,  hath  not  yet  paid 
the  several  sums  of  money  in  the 
(three)  last  mentioned  counts  specified, 
or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff,  executor 
as  aforesaid  (although  often  requested 
so  to  do).  But  the  said  defendant  to 
pay  the  same  or  any  part  thereof,  hath 
hitherto  altogether  refused,  and  still 
doth  refuse;  to  the  damage,  etc.  Burr. 
App.  560,  S1096;  2  Chit.  PL  102. 

Canctusiofis  of  Declaration,  Where  Hxeiy 
utar  is  Plaintiff  {in  Assumpsit),  With 
Profert  of  Letters,  Testamentary, 
(The  breach  is  thus):     Yet  the  said 
defendant,  not  regarding  his  said  sev- 
eral  promises   and   undertakings,   hath 
not  as  yet  paid  the  said  several  sums 


of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  to  the  said  J.  K., 
in  his  lifetime,  or  to  the  said  pl&intiff, 
executor  as  aforesaid,  since  the  death 
of  the  said  J.  K.  (although  often 
requested  so  to  do);  but  he  to  do  this 
hath  wholly  refused,  and  still  refuses 
to  pay  the  same,  or  any  part  thereof 
to  the  said  plaintiff:  To  the  damage 
of  the  said  plaintiff  as  executor  as 
aforesaid,  of  (one  thousand)  dollars, 
and  therefore  he  brings  his  suit,  etc. 
(Add  the  profert  thus):  And  the  said 
plaintiff  brings  into  court  here  the  let- 
ters testamentary  of  the  said  J.  K., 
deceased,  whereby  it  fully  appears  to 
the  said  court  here  that  the  said  plain- 
tiff is  executor  of  the  said  last  will 
and  testament  of  the  said  J.  K.,  de- 
ceased, and  hath  the  execution  there* 
of,  etc. 

E.  F.,  plaintiff's  attorney. 
Burr.  App.  330,  §595;  2  Ohit.  PI,  102. 

2.    Declaration     by     an     Adminis' 
trator, 
A.  B.,  administrator  of  all  and  sin- 
gular the   goods,   chattels   and   credits 
which  were  of  J.  K.,  deceased,  at  the 
time  of  his  death,  who  died  intestate, 
plaintiff    in    this    suit,    by    £.    F.,    his 
attorney,  complains  of  C.  D.,  defendant 
in  this  suit,  being  in  custody  of,  etc. 
(or   as   in    last    form),   of   a   plea   of 
trespass   on   the    case   upon   promises: 
For  that  whereas  the  said  defendant, 
on,  etc.,  at,  etc.,  was  indebted  to  the 
said   J.   K.   in   his  lifetime,   etc.,   and 
being  so  indebted,  etc.  (as  in  last  form, 
laying  the  promises  to  "the  said  J.  K. 
in  his  lifetime";   and  the  breach  will 
be  as  follows):     Yet  the  said  defend- 
ant,  not   regarding   his    said   promises 
and  undertakings,  hath  not  as  yet  paid 
the  said  sums  of  money,  or  any  part 
thereof,  to  the  said  J.  K.  in  his  life-* 
time,  or  to  the  said  plaintiff,  adminis- 
trator as  aforesaid,  since  the  death  of 
the  said  J.  K.  (although  often  requested 
BO  to  do),  but  he  so  to  do  hath  hitherto 
wholly  refused,  and  still  refuses  to  pay 
the  same,  or  any  part  thereof,  to  the 
said   plaintiff,   administrator  as   afore 
said  (counts  on  promises  to  the  admin- 
istrator as  such  may  be  inserted  here, 
if  the  case  admit,  as  in  last  form,  sub- 
stituting "administrator"  for  "execu- 
tor";   otherwise   the   declaration   con- 
cludes thus):     To  the  damage  of  the 
said  plaintiff  as  administrator  as  afore- 
said of dollars,  and  therefore 

he  brings  his  suit,  etc. 
And   the   said   plaintiff   brings  into 

— —  VoL  IS 


488 


EXECUTORS  AND  ADMINISTRATORS 


court  here  the  lettsrs  of  administration 
of  all  and  singular  the  good8,  chattels 
and  credits  which  were  of  the  said  J- 
K.  at  the  time  of  his  death,  and  which 
letters  were,  after  the  death  of  the  said 

J.  K.,  to  -wit,  on  the  day  of 

,  in  the  year,  etc.  (the  date  of 

the  letters),  at,  etc.  (the  venue),  afore- 
said, granted  to  the  said  plaintiff  by 
B«  S.y  surrogate  of  the  county  of 
— — ,  which  gives  sufficient  evi- 
dence to  the  said  court  here  of  the 
grant  of  administration  to  the  said 
plaintiff  as  aforesaid,  etc. 

E.  F.,  plaintiff's  attorney. 

Burr.  App.  562,  §1096a. 
3.    Declaration    Against    Executor 
in  Assumpsit, 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  exec- 
utor of  the  last  will  and  testament  of 
J.  K.,  deceased,  defendant  in  this  suit, 
being  in  custody,  etc.  (or  by  declara* 
tion,  etc.),  of  a  plea  of  trespass  on 
the  ease  upon  promises:  For  that 
whereas  the  said  J.  K.  in  his  lifetime, 
to-wit,  on,  etc.,  at,  etc.,  was  indebted 
to  the  said  plaintiff,  etc.,  and  being  so 
indebted  tfie  said  J.  K.,  in  considera- 
tion thereof,  et«.,  undertook  and  faith- 
fully promised  the  said  plaintiff  well 
and  truly  to  pay,  etc.  (laying  the  prom- 
ises by  the  testator),  yet  the  said  J. 
K.  in  his  lifetime,  and  the  said  C.  D., 
executor  as  aforesaid,  since  the  death 
of  the  said  J.  K.,  have  not,  nor  hath 
either  of  them,  as  yet  paid  the  said 
several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  although  often  requested 
so  to  do.  But  to  pay  the  same,  or 
any  part  thereof,  to  the  plaintiff,  the 
said  J.  K.  in  his  lifetime  wholly  re- 
fused, and  the  said  G.  B.,  executor  as 
,  aforesaid,  hath  ever  since  the  death 
of  the  said  J.  K.  hitherto  wholly  re- 
fused, and  still  refuses,  so  to  do. 
^Counts  on  promises  by  the  exeeutor 
follow    here,    when    proper.)       To   the 

damage  of  the  said  plaintiff  of 

dollars;   and   therefore   he  brings  suit, 
etc. 

E.  F.,  attorney  for  plaintiff. 

Burr.  App.  563,   §1097. 
4.    Declaration  Against  an  Admin* 
istrator. 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,   complains  of  C.  D.,  ad- 
ministrator   of    all    and    singular    the 
goods,  chattels  and  credits,  which  were 
of  J.  K.,  deceased,  at  the  time  of  his 
death,   who   died   intestate,   defendant 


in  this  suit,  being  in  custody,  etc  (or 
by  declaration,  etc.),  of  a  plea  of  tres- 
pass on  the  case  upon  promises:     For 
that  whereas  the  said  J.  K.  in  his  life- 
time, to-wit,  on,  etc.   (as  in  last  form, 
substituting  ''administrator''  for  ''ex- 
ecutor").   Burr.  App.  563,  §1097*. 
5.    Declaration  Against  an  ExeciUof 
or  Administrator,  in  Debt, 
Supreme  court.    Of  — —  term,  etc 
(City  and)  county  (of ),  w.: 

A.  B.,  plaintiff  in  this  suit,  by  K  F., 
his  attorney,  complains  of  C.  D.,  exeeu- 
tor, etc.  (or  "administrator,"  etc,  as 
in  last  form),  being  in  custody,  etc, 
of  a  plea  that  the  said  defendant  ren- 
der to   the   said   plaintiff  the  sum   of 

dollars,  lawful  money  of  the 

United  States  of  America,  which  he 
unjustly  detains  from  him.  For  that 
whereas  (set  forth  the  cause  of  action). 
Burr.  App.  563,  {1097b. 

B.  Plea  of  Ne  Ungues  Exeeutor, 
And  the  said  defendant  in  this  suit, 

by  G.  H.,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury  when,  etc, 
and  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid 
action  thereof  against  -him,  because  he 
says  that  he  the  said  defendant  never 
was,  and  is  not  executor  of  the  last 
will  and  testament  (or  administrator  of 
the  goods,  chattels  and  credits)  of  the 
said  J.  K.,  deceased,  in  manner  and 
form  as  the  said  plaintiff  hath  above, 
in  his  said  declaration,  in  that  behalf 
alleged.  And  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc.  Burr.  App.  372,  |674;  3  Chit 
PL  941,  942;  Yates'  Forms  278. 

-C.    SepUcations. 

1.    Eeplication     to     Plea    of     Ne 
Ungues  Executor, 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
said  plaintiff,  by  reason  of  anything 
by  the  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from  hav- 
ing and  maintaining  his  aforesaid  ac- 
tion thereof  against  the  said  defend- 
ant, because  he  says  that  the  said  de- 
fendant at  the  time  of  the  (commence- 
ment of  this  suit)  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  execu- 
tor of  the  last  will  and  testament  of 
the  said  J.  K.,  deceased,  and  hath  ad- 
ministered divers  goods  and  chattels 
which  were  of  the  said  J.  K.,  deceased. 
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at  the  time  of  his  death,  as  executor 

of  the  last  will  and  testament  of  the 

said   J.   K.,   deceased,   to-wit,   at,   etc. 

( venue),    aforesaid.       And     this,     etc 

Butr.  App.  378,  §689;  3  Chit.  PI.  1162. 

2.    Replication  to  Plea  of  Statute 

of  lAmitatione,  Plaintiff  Sued 

as  Executor  Within  One  Tear 

of  Decease. 

Because  he  says  that  the  said  J.  K. 

(the  testator  or  intestate)  died  within 

the  said  six  years  next  after  the  said 

causes  of  action  so  accrued  to  him  as 

aforesaid,  to-wit,  at,  etc.,  on,  etc.,  and 

that   within   one  year   next   after   his 

death  the  said  plaintiff  commenced  this 

auit.     And  this,  etc.     Burr.  App.  384, 

1707. 

XL    Acttons  Uiider  Code. 

A.     Complaints, 

1.  Commencement  of  Complaint  by 

Executor    or    Administrator, 
Where  He  May  Sue  in  His 
Own  Bight, 
The  plaintiff  above  named,  complain- 
ing as  administrator  of  the  estate  (or 
executor   of   the   will)    of   M.   N.,   de- 
ceased, alleges:     1  Abb.  Forms  143. 

2.  Complaint,  Allegation  of  Plain- 

tiff's  Appointment  as  Execu- 
tor, 
n.     That  thereafter,  and  before  this 
action    (or   on   the   day    of 


•,  18 — ),  said  M.  N.  died,  leav- 
ing a  will,  by  which  the  plaintiff  was 
appointed  the  sole  executor  thereof  (or 
this  plaintiff  and  C.  D.  were  appointed 
executors  thereof). 

III.     That  on  the  day  of 

,    18^—,    said    will    was    duly 

proved  and  admitted  to  probate  in  the 
office   of  the   surrogate   of  the  county 

of  — ,  and  letters  testamentary 

thereupon  were  thereafter  duly  issued 
and  granted  to  this  plaintiff,  as  sole 
executor,  by  the  surrogate  of  said 
county;  and  this  plaintiff  thereupon 
duly  qualified  as  such  executor,  and 
entered  upon  the  discharge  of  the  du- 
ties of  his  said  office.  1  Abb.  Forms 
142. 

3.  Complaint,  Allegation  of  Plain- 
tiff's  Appointment  as  Admin- 
istrator, 

That  thereafter  and  before  this  ac- 
tion    (or    on     the day    of 

,  18 — ),  said  A.  B.  died  intes- 
tate, and  that  on  the day  of 

,  18 — ,  letters  of  administra- 
tion upon  the  estate  of  said  A.  B.,  de- 
ceased, were  duly  issued  and  granted  | 


to   this  plaintiff   by   the   surrogate   of 

the  county  of  ,  of  this  state, 

appointing  this  plaintiff  administrator 
of  all  the  goods,  chattels  and  credits 
which  were  of  said  deceased,  and  that 
this  plaintiff  thereupon  duly  qualified 
as  such  administrator,  and  entered 
upon  the  discharge  of  the  duties  of  his 
said  office.    1  Abb.  Forms  140. 

4.    Complai7it,    Allegation    of    De- 
fendant's    Appointment     as 
Executor     or     Administrator 
With  the  Will  Annexed. 
n.    That  thereafter,  and  before  this 

action    (or   on    the day    of 

),  said  M.  N.  died,  leaving  a 

will  (appointing  the  defendant  his  ex- 
ecutor). 

III.  That  the  defendant,  by  an  or- 
der or  determination  of  the  surrogate 
of  the  county  of  y  duly  made 


on  the 


day  of 


was 


appointed,  and  nOw  is,  the  executor  of 
said  will  (or  the  administrator  of  his 
estate  with  the  will  annexed).  1  Abb. 
Forms  143. 

5.  Complaint,  Allegation  of  De- 
fendant *s  Appointment  as 
Administratm. 

II.  That     thereafter     (or     on     the 

day  of  f  18 — ),  said 

M.  N.  died  intestate. 

III.  That  on   the day  of 

,  at  y  an  order  or  de- 
termination of  the  surrogate  of  the 
county  of was  duly  made,  ap- 
pointing the  defendant  administrator 
of  the  goods,  chattels  and  credits  of 
said  M.  N.,  and  that  he  is  now  such 
administrator.     1  Abb.  Forms  141. 

B.    Answers. 

1.  Answer,  That  Executor  Be- 
nounced. 

I.  That  said  (executor),  after  the 
death  of  the  testator,  and  on  or  about 

the : day  of ,  18 — ,  by 

writing  signed  by  him,  and  attested 
by  two  witnesses,  and  proved  to  the 
satisfaction    of    the    surrogate    of    the 

county  of  ,  before  whom  said 

will  was  proved,  renounced  said  ap- 
pointment as  executor  (leaving  said 
co-executor,  who  is  still  living,  sole 
executor  of  said  will);  which  renunci- 
ation was  duly  filed  in  the  office  of 
said  surrogate. 

II.  That  said  co-executor  has  duly 
qualified  and  taken  upon  himself  the 
execution  of  said  will,  and  is  now  such 
executor. 

(Or,  XL     That  thereupon  letters  of 
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administration  with  said  will  annexed 
were  issued  upon  said  M.  N.'s  estate 
to   one  O.   P.   by   th«   said   surrogate, 

by  an  order  duly  made  on  the 

day  of ,  18 — ).    2  Abb.  Forms 

37. 

Note, — Some  jurisdictions  require  also 
an  averment  that  the  accounts  of  the 
executor  have  been  settled  and  that 
he  has  delivered  over  the  assets  of  the 
estate  as  required  by  law.  Oogburn 
V.  McQueen,  46  Ala.  551. 

2.  Answer,  That  the  Estate  is 
Fully  Administered  (Plene 
Administravit) . 

That  he  has  fully  administered  all 
the  goods  and  chattels  which  were  of 
the  said  M.  N.,  deceased,  at  the  time 
of  his  death,  and  which  have  ever  come 
to  the  hands  of  the  said  defendant  as 
executor  (or  as  administrator)  as  afore- 
said, to  be  administered;  and  that  he 
has  not  had,  at  the  commencement  of 
this  action,  or  at  any  time  since,  any 
goods  or  chattels  which  were  of  the 
said  M.  N.,  deceased,  at  the  time  of 
his  death,  to  be  administered.  2  Abb. 
Forms  37. 

EXEMPTIONS.— «ee   Homestead    and 
Exemption. 


For  forms,  see  8  Standard  Psoa  804. 

SXTOBTIOK. 

Indictment  Against  a  Constable  far  Ss> 
tortion, 
Middlesex,  to- wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  baker,  on 
the^  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  then  being  one  of  the  con- 
stables of  the  said  parish,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did 
take  and  arrest  one  J.  N.,  by  color 
of  a  certain  warrant,  commonly  called 
a  bench  warrant,  which  he  the  said  J. 
S.  then  and  thero  alleged  to  be  in  his 
possession;  and  that  the  said  J.  S. 
afterwards,  and  whilst  the  said  J.  N. 
80  remained  in  his  custody  as  afore- 
said, to-wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlaw- 
fully, corruptly,  deceitfully,  extor- 
sively,  and  by  color  of  his  said  of- 
fice, did  extort,  receive,  and  take  of 
and  from  the  said  J.  N.  the  sum  of 


five  shillings,  as  and  for  a  fee  due 
to  him  the  said  J.  S.  as  such  con- 
stable as  aforesaid,  for  the  obtaining 
and  discharging  of  the  said  warrant, 
as  he  the  said  J.  S.  then  and  there 
alleged;  whereas  in  truth  and  in  fact, 
no  f€e  whatever  was  then  due  from 
the  said  J.  N.  to  the  said  J.  8.  as  such 
constable  as  aforesaid  in  that  behalf; 
in  contempt  of  our  said  lady  the  queen 
and  her  laws,  to  the  evil  and  per- 
nicious example  of  all  others  in  the 
like  ease  offending,  and  again'ftt  the 
peace  of  our  lady  the  queen,  her  erown 
and  dignity.    Arehb.  Gr.  PI.  581. 
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L    Xntemational  ExtraditioiL 

A.    Complaint  Before  Commissioner. 

''First.  That  one  Whitaker  Wright 
did  heretofore  and  in  the  month  of 
December,  1900,  in  the  city  of  London^ 
in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called 
England,  and  within  the  jurisdiction 
of  his  said  Britannic  majesty,  commit 
the  crime  of  fraud  as  a  director  of  a 
company,  to-wit,  did  heretofore  and  in 
the  month  of  October,  in  the  year  1899, 
and  in  the  month  of  December,  1900, 
at  the  city  of  London,  aforesaid,  then 
being  a  director  of  a  certain  body 
corporate,  to-wit,  the  London  ft  Globe 
Finance  Corporation,  unlawfully  make, 
circulate,  and  publish  certain  reports 
and  statements  of  accounts  of  the  said 
corporation,  which  were  false;  the  said 
Whitaker  Wright,  then  well  knowing 
the  said  reports  and  statements  to  be 
false,  with  intent  thereby  to  deceive 
and  defraud  the  shareholders  or  n^m* 
bers  of  the  said  corporation. 

Second.      That    the    said     Whitaker 
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Wright  18  a  fugitive  from  the  justiee 
of  the  kingdom  of  Great  Britain  and 
Ireland,  and  is  now  within  the  terri- 
tory of  the  United  States. 

Third.  That  the  crime  of  whieh  the 
said  Whitaker  Wright  has  so  as  afore- 
said been  guilty  is  an  offense  <  within 
the  treaty  between  the  United  States 
and  Great  Britain. 

Fourth.  That  deponent's  informa- 
tion and  belief  are  based  upon  messages 
received  by  cable  from  his  majesty's 
secretary  of  state  for  foreign  affairs, 
one  of  the  said  messages  stating  that 
a  warrant  had  been  issued  in  England 
for  the  apprehension  of  the  said  Whit- 
aker Wright  for  the  offense  herein 
charged  and  directing  deponent  to  apply 
for  a  provisonal  warrant,  under  the 
treaty  for  extradition  between  the 
United  States  and  Great  Britain. 

That  deponent  has,  since  the  appre- 
hension of  the  said  Whitaker  Wright 
yesterday,  cabled  to  his  majesty's  said 
foreign  secretary*  for  fuller  details  as 
to  said  crime,  and  an  answer  is  di- 
rectly expected,  but  that  the  said 
Whitaker  Wright  may  be  detained, 
pending  the  arrival  'of  such  informa- 
tion, deponent  asks  for  a  provisional 
warrant  herein."  Wright  f.  Henkel, 
190  U.  S.  40,  23  Sup.  Ct.  781,  47  L. 
ed.   948. 

B.  Complaint,  Statements  as  to  Depo- 

sitions  in    His    Possession     by 
Bepresentative  of  Foreign  Gov* 
emmentm 
''Are  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  re- 
ceived  and   admitted   as   evidence   for 
similar   purposes   by    the   tribunahc   of 
Bussia.'^   Grin  i;.  Shine,  187  U.  S.  181, 
193,  23  Sup.  Ct.  98,  47  L.  ed.  130. 

C.  Complaint,   Statement  of  Agency 

of  Complainant, 
''The  duly  accredited  official  agent 
and  representative  of  the  German  em- 
pire at  Chicago  and  also  the  kingdom 
of  Prussia,  forming  a  part  of  said  Ger- 
man empire."  Terlinden  v,  Ames,  184 
U.  S.  270,  22  Sup.  Ct.  484,  4^  L.  ed.  534. 

D.  Warrant    by    Commissioner    for 

Arrest  of  Fugitive, 
"Wliereas,  complaint  has  been  made 
on  oath  under  the  treaty  between  the 
United  States  and  her  majesty,  the  late 
queen  of  Great  Britain  and  Ireland, 
concluded  and  signed  at  Washington, 
on  the  9th  day  of  August,  1842,  and 
of  the  supplementary  treaty  between 
the     same    high    eomtracting    parties. 


signed  July  12, 1889,  before  me,  Thomas 
Alexander,  one  of  the  commissioners 
appointed  by  the  district  court  of  the 
United  States  for  the  southern  district 
of  New  York,  and  also  commissioner 
especially  appointed  to  execute  the 
acts  of  congress,  entitled  'An  act  for 
giving  effect  to  certain  treaty  stipular 
tions  between  this  and  foreign  gov- 
ernments for  the  apprehension  and  de- 
livering up  of  certain  offenders,'  ap- 
proved August  12,  1848  (9  St.  at  L 
302,  ch.  167,  U.  S.  Comp.  St.,  1901,  p. 
359),  and  of  the  several  acts  amend- 
atory thereof,  that  one  Whitaker 
Wright  did  heretofore,  during  the 
month  of  October,  in  the  year  1899, 
and  in  the  month  of  December,  1900, 
in  the  city  of  London,  in  that  part  of 
the  united  kingdom  of  Great  Britain 
and  Ireland  called  England,  and  within 
the  jurisdiction  of  his  said  Britannic 
majesty,  commit  the  crime  of  fraud  as 
a  director  of  a  company,  to-wit,  did 
heretofore,  in  the  month  of  October,  In 
the  year  1899,  and  in  the  month  of 
I>ecember,  1900,  at  the  city  of  London 
aforesaid,  then  being  a  director  of  a 
certain  body  corporate,  to-wit,  the  Lon- 
don and  Globe  Finance  Corporation, 
unlawfully  make,  circulate,  and  publish 
certain  reports  and  statements  of  ac- 
counts of  the  said  corporation,  which 
were  false;  the  said  Whitaker  Wright 
then  well  knowing  the  said  reports  and 
statements  to  be  false,  with  intent 
thereby  to  deceive  and  defraud  the 
shareholders  or  members  of  the  said 
corporation;  that  the  said  Whitaker 
Wright  is  a  fugitive  from  justice  of 
the  kingdom  of  Great  Britain  and  Ire- 
land, and  is  now  within  the  territory 
of  the  United  States;  that  the  crime 
of  which  the  said  Whitaker  Wright 
has  80  as  aforesaid  been  guilty  is  an 
offense  within  the  treaty  between  the 
United  States  and  Great  Britain." 
Wright  V.  Henkel,  190  U.  S.  40,  23  Sup. 
Ct.  781,  47  L.  ed.  948. 

E.    Commitment  by  Commissumer. 

United    States    of   America,    southern 
district   of   New  York,   ss.     In   the 
matter  of  Thomas  Kaine. 
This  case  having  been  heard  before 
me,    on    requisition,   through    Anthony 
Barclay,    esquire,    her    Britannic    maj- 
esty's consul  at  the  port  of  New  York, 
that  the  said  Kaine  be  committed  for 
the  purpose  of  being  delivered  up  as  a 
fugitive  from  justice,  pursuant  to  the 
provisions  of  the  treaty  made  between 
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the  United  States  and  Great  Britain, 
August  9th,  1842,  I  find  and  adjudge 
that  the  evidence  produced  against  the 
said  Kaine  is  insufiicient  in  law  to 
justify  his  commitment  on  the  charge 
of  assault  with  intent  to  commit  mur- 
der, had  the  crime  been*  committed 
within  the  United  States.  "Wherefore 
I  order  that  the  said  Thomas  Kaine  be 
committed,  pursuant  to  the  provisions 
of  the  said  treaty,  to  abide  the  order 
of  the  president  of  the  United  States 
in  tlie  premises. 

"Given  under  my  hand  and  seal,  at 
the  city  of  New  York,  this  29th  day 
of  June,  1852. 

(Signed)    Joseph  Bridgham  (L.  S.) 
United    States    commissioner     for    the 

southern  district  of  New  York. 

Directed  to  the  mars*hal  of  the  south- 
ern district  of  New  York.  In  re  Kaine, 
14  How.  (U.  S.)  103,  121,  14  L.  ed. 
345. 

F.  Warrant  by  Secretary  of  State  To 
Deliver  Prisoner  to  Agent  of 
Foreign  Government, 

Department  of  State,  Washington,  July 
17th,  1852.  To  all  whom  these  pres- 
ents shall  come,  greeting: 
Whereas,  John  F.  Crampton,  envoy 
extraordinary  and  minister  plenipoten- 
tiary to  her  majesty  the  queen  of  Great 
Britain  and  Ireland,  hath  made  requisi- 
tion,  in  conformity  with  the  10th  arti* 
ele  of  the  treaty  between  the  United 
States  and  Great  Britain,  for  the  mu- 
tual surrender  of  fugitive  criminals, 
concluded  at  Washington  the  9th  day 
of  August,  1842,  for  the  delivery  up 
to  justice  of  Thomas  Kaine,  charged 
with  the  crime  of  assault  with  an  in- 
tent to  commit  murder,  in  the  county 
of  Westmeath,  Ireland. 

And  whereas  the  said  Thomas  Kaine 
hath  been  found  in  the  state  of  New 
York,  within  the  jurisdiction  of  the 
United  States,  and  has,  by  proper  affi- 
davit, and  in  due  form,  been  brought 
before  Joseph  Bridgham,  a  commis- 
sioner duly  appointed  by  the  United 
States  circuit  court  for  the  southern 
district  of  New  York,  in  the  second  cir- 
cuit, for  examination  of  said  charge  of 
assault  with  intent  to  commit  murder. 
And  whereas  the  said  commissioner 
hath  deemed  the  evidence  sufficient  to 
authorize  the  commitment  of  said 
ThoniAS  Kaine,  and  has,  accordingly, 
committed  him.  All  of  which  appears 
by  a  copy  of  the  proceedings  trans- 
mitted to  this  department. 


Now,  these  presents  are  to  require 
of  the  United  States  marshal  for  the 
southern  district  of  New  York,  or  of 
any  other  public  officer  or  person  hav- 
ing charge  or  custody  of  said  Thomas 
Kaine,  to  surrender  and  deliver  him  up 
to  Anthony  Barclay,  her  Britannic 
majesty's  consul  at  the  port  of  New 
York,  or  to  any  other  person  or  per- 
sons duly  authorized  to  receive  said 
fugitive,  and  conduct  him  to  Great 
Britain  for  trial. 

In  testimony  whereof  I  have  here- 
unto signed  my  name,  and  caused  th« 
seal  of  this  department  to  be  affixed, 
at  Washington,  this  17th  day  of  July, 
A.  D.  1852,  and  of  the  independence 
of  the  United  States  the  seventy-sev- 
enth. 

(Seal.) 

(Signed.)     W.  Hunter,  acting  sec- 
retary of  state. 

In  re  Kaine,  14  How.  (U.  S.)  103, 
126,  127,  14  L.  ed.  345. 

n.    Xnteratate  BxtradltioiL 

A.    Bequisition   by   Governor   of  Dtf- 
manding  State. 

"State  of  New  York,  executive  cham- 
.  ber.  David  B.  Hill,  governor  of  the 
state  of  N>ew  York,  to. his  excellency 
the  governor  of  the  state  of  Georgia: 
Whereas,  it  appears  by  a  copy  of  an 
indictment  which  I  certify  to  be  au- 
thentic and  duly  authenticated,  in  acr 
cordance  with  the  laws  of  this  state, 
that  William  S.  Boberts  stands  charged 
with  the  crime  of  grand  larceny  in  the 
first  degree,  committed  in  the  county 
of  New  York,  in  this  state,  and  it  has 
been  represented  to  me  that  he  has 
fled  from  justice  of  this  state,  and  may 
have  taken  refuge  in  the  state  of  Geor- 
gia; now,  therefore,  pursuant  to  the 
provisions  of  the  constitution  and  laws 
of  the  United  States  in  such  eases  made 
and  provided,  I  do  hereby  require  that 
the  said  William  S.  Boberts  be  appre- 
hended and  delivered  to  Philip  Beillj, 
who  is  authorized  to  receive  and  convey 
him  to  the  state  of  New  York,  there 
to  be  dealt  with  according  to  law. 

In  witness  whereof  I  have  hereunto 
signed  my  name  and  affixed  the  privy 
seal  of  the  state,  at  the  city  of  Albany, 
this  twenty-se.cond  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-five. 

(Seal  of  the  state  of  New  York.) 

David  B.  HilL 
By  the  governor:     William  G.  Biee, 
private  secretary." 
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Boberts  «.  Beilly,  116  U.  S.  80^  83^ 
84,  6  Sup.  Ct.  291,  29  L.  ed.  544. 

B.     Warrant   for  Arrest   of  Fugitive 
hy  Governor  of  State  of  Befuge. 

State  of  New  York,  executive  cham- 
ber. The  governor  of  the  state  of 
New  York  t6  the  chief  of  police, 
Albany,  N.  T.,  and  the  sheriffs,  un- 
dersheriffs  and  other  officers  of  and 
in  the  several  cities  and  counties  of 
this  state  authorized  by  subdivision 
1  of  section  827  of  the  code  of  crim- 
inal procedure  to  execute  this  war- 
rant: 

It  having  been  represented  to  me  by 
the  governor  of  the  state  of  Tennessee 
that  Charles  £.  Cockran  stands  charged 
in  that  state  with  having  committed 
therein,  in  the  county  of  Davidson, 
the  crimes  of  larceny  and  false  pre- 
tenses, which  the  said  governor  certi- 
fies to  be  crimes,  under  the  laws  of  the 
said  state,  and  that  the  said  Charles. E. 
Cockran  has  .fled  therefrom  and  taken 
refuge  in  the  state  of  New  York;  and 
the  said  governor  of  the  state  of  Ten- 
nessee having,  pursuant  to  the  consti- 
tution and  laws  of  the  United  States, 
demanded  of  me  that  I  cause  the  said 
Charles  £.  Cockran  to  be  arrested  and 
delivered  to  Vernon  Sharpe,  who  is 
duly  authorized  to  receive  him  into  his 
custody  and  convey  him  back  to  the 
said  state  of  Tennessee;  which  said 
demand  is  accompanied  by  copies  oi 
indictment  and  other  documents  duly 
certified  by  the  said  governor  of  the 
state  of  Tennessee  to  be  authentic  and 
duly  authenticated  and  charging  the 
said  Charles  E.  Cockran  with  having 
eommitted  the  said  crimes  and  fled 
from  the  said  state  and  taken  refuge 
in  the  state  of  New  York; 

You  are  hereby  required  to  arrest 
and  secure  the  said  Charles  E.  Cockran, 
wherever  he  may  be  found  within  this 
state  and  thereafter  and  after  compli- 
ance with  the  requirements  of  section 
827  of  the  code  of  criminal  procedure 
to  deliver  him  into  the  custody  of  the 
said  Vernon  Sharpe,  to  be  taken  back 
to  the  said  state  from  which  he  fled, 
pursuant  to  the  said  requisition;  and 
also  to  return  this  warrant  and  make 
return  to  the  executive  chamber  within 
thirty  days  from  the  date  hereof  of  all 
your  proceedings  had  thereunder,  and 
of  the  facts  and  circumstances  relating 
thereto. 

Given  under  my  seal  and  the  privy 
seal  of  the  state,  at  the  capitol  in  the 


city  of  Albany,  this  13th  day  of  March, 
in  the 'year  of  our  Lord  one  thousand 
nine  hundred  and  two. 

(L.  8.)     B.  B.  Odell,  Jr. 
By  the  governor:    James  G.  Graham, 

secretary  to  the  governor. 

Hyatt  V.  Corkran,  188  U.  S.  691,  692, 
693,  23  Sup.  Ct.  691,  47  L.  ed.  657. 

C.    Sheriff's  Betum, 
"Georgia,  Richmond  county: 

Executed  the  within  warrant  by  ar- 
resting William  S.  Boberts  and  deliver- 
ing him,  pursuant  to  the  mandate  of 
the  governor,  to  Philip  Beilly,  agent 
on  the  part  of  the  state  of  New  York, 
at  one  p.  m.,  April  26,  1885. 

W.  Daniel,  sheriff,  B.  C,  Ga." 

Boberts  v.  Beilly,  116  U.  S.  80,  88; 
87,  6  Sup.  Ct.  291,  29  L.  ed.  544. 
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L    Declarations. 

A.  Declaration  by  Factor  for  Com- 
mission. 

For  that  whereas  the  said  defendant 

heretofore,  to-wit,  on  the day 

of ^  in  the  year  of  our  Lord 


-,  at 


in  the  county  of 


',    was    indebted   to    the    said 

plaintiff   in   the    sum    of of 

lawful  money,   etc.,  for  the  work  and 
labor,  care  and  diligence,  journeys  and 
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attendance  of  the  said  plaintifif,  by  him 
the  said  plaintiff  before  that  time  done, 
performed  and  bestowed,  as  the  factor 
andf  agent  of  the  said  defendant,  in 
and  about  the  selling  and  disposing  oi 
divers  goods,  merchandise,  and  chattels, 
and  in  and  about  other  the  business 
of  the  said  defendant,  and  for  the  said 
defendant  and  at  his  special  instance 
and  request,  and  being  so  indebted, 
etc.  (the  quantum  meruit  thereon  is), 
had  before  that  time  done,  performed 
and  bestowed,  other  his  work  and  labor, 
care  and  diligence,  journeys  and  attend- 
ances, as  the  factor  and  agent  of  the 
said  defendant,  in  and  about  the  sell- 
ing and  disposing  of  divers  other  goods, 
merchandise  and  chattels,  and  in  and 
about  other  the  business  of  the  said 
defendant,  and  for  the  said  defendant, 
he  the  said  defendant  undertook,  etc. 
2  Chit.  PI.  78. 

B.  Declaration  Against  Factor  for 
Selling  on  Credit  Contrary  to 
Orders. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (venue),  in  consideration  that 
the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  had 
caused  to  be  delivered  to  the  said  de- 
fendant certain  goods  and  chattels,  to- 
wit,  one  hogshead  of  tallow  of  the  said 
plaintiff,  of  great  value,  to-wit,  of  the 

value  oi: Z.  of  lawful  money  of 

Great  Britain,  to  be  sold  and  disposed 
of  for  ready  money,  by  the  said  de- 
fendant, for  certain  commission  and  re- 
ward, to  be  therefor  paid  by  the  said 
plaintiff  to  the  said  defendant,  he  the 
said  defendant  undertook  and  then  and 
there  faithfully  promised  the  said  plain- 
tiff not  to  sell  or  dispose  of  the  said 
goods  and  chattels  to  any  person  or 
persons  whatsoever,  otherwise  than  for 
ready  money;  yet  the  said  defendant 
not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending 
to  injure  and  defraud  the  said  plaintiff 
in  this  respect,  did  afterwards,  to-wit, 
on  the  day  and  year  aforesaid,  at,  etc 
(venue),  aforesaid,  sell  and  dispose  or 
the  said  goods  and  chattels  upon  credit, 
'  and  otherwise  than  for  ready  money, 
that  is  to  say,  to  one  B.  H.  at  and 
for  a  certain  sum  of  money,  to-wit,  the 

sum  of  I,  and  which  said  sum 

of {  is  still  wholly  unpaid  to 

the  said  plaintiff,  and  the  said  B.  U. 
having  since  become  insolvent,  he  the 
said  plaintiff  is  likely  to  lose  the  same, 
to-wit,    at,     etc.     (venue),    aforesaid. 


(Add  monev  counts,  etc.)     2  Chit.  PL 
348. 

C.    Declaration  for  Commission  as  Beal 
Estate  Broker,  Oral  Agreement. 

And  the  plaintiff  says,  that  on  or 
about  the  30th  day  of  August,  1883, 
the  defendant  employed  the  plaintiff 
to  procure  a  purchaser  for  a  certain 
lot  of  land  and  dwelling  house  there- 
on, situated  on  Webster  street,  in  the 
city  of  Somerville,  in  the  county  of 
Middlesex,  belonging  to  the  defendant, 
and  agreed  and  promised  to  pay  the 
plaintiff  therefor  one  hundred  dollars, 
and  in  pursuance  of  said  agreement  the 
plaintiff  did  procure  such  purchaser, 
and  the  defendant  owes  the  plaintiff 
one  hundred  dollars,  and  interest  there- 
on from  the  fifth  day  of  November, 
when  he  demanded  the  same. 

And  the  plaintiff  says,  that  on  or 
about  the  thirtieth  day  of  August,  1883. 
the  defendant  employed  the  plaintiff 
to  procure  a  purchaser  for  a  •certain 
lot  Qf  land  and  dwelling  house  there- 
on, situate  on  Webster  street,  in  the 
city  of  Somerville,  in  the  county  of 
Middlesex,  belonging  to  the  defendant, 
and  promised  to  pay  the  plaintiff  there- 
for the  usual  and  customary  commis- 
sion for  procuring  such  purchaser,  and 
the  usual  and  customary  commission 
in  such  case  is  two  and  one-half  per 
cent,  on  the  purchase  money,  and  that 
was  twenty- eight  hundred  dollars,  and 
the  said  commission  thereon  is  seventy 
dollars,  and  the  defendant  owes  the 
plaintiff  said  sum  of  seventy  dollars, 
and  interest  thereon  from  November  5, 
when  he  demanded  the  same.  Desmond 
t;.  Stebbins,  140  Mass.  339,  5  N.  E.  150. 

n.    OomplaintB. 

A.    Complaint  Against    Note    Broker 
I         for    Proceeds     of    Note     Dis- 
counted. 

L     That    on    the day    of 

,  18 — ,  at  ,  the  plain- 


tiff employed  the  defendant  to  sell  or 
procure  to  be  discounted  a  promissory 
note,  the  property  of  the  plaintiff,  made 
by  one  M.  N.  (here  describe  the  note), 
and  thereupon  the  plaintiff  delivered 
the  same  to  the  defendant,  who  under- 
took to  sell  it  or  procure  it  to  be  dis- 
counted for  a  reasonable  commission, 
and  to  pay  the  proceeds  over  to  the 
plaintiff. 

II.  The  plaintiff  further  states,  on 
information  and  belief,  that  on  the 
day   of  ,  IS—    (or 
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thereafter  and  before  the day 

of  ,  18 — ,  but  on  what  partic- 
ular day  he  is  not  informed),  the  de- 
fendant procured  said  note  to  be  dis- 
counted by  one  O.  P.,  and  received  as 
the  proceeds  thereof  the  sum  of 
—   dollars. 

m.     (As  in  n,  D.) 

IV.       That     the     plaintiff,     on    the 

day    of ,    18^,    at 

',  duly  demanded  from  the  de* 


fendant  payment  of  the  sum  of 
dollars  being  the  balance  of  the  pro- 
ceeds after  deducting  his  commission, 
but  no  part  thereof  has  been  paid«  1 
Abb.  Forms  185. 

B.  Complaint  far  Commissions  of 
Broker. 

I.  That  the  defendant  is  indebted  to 
the  plaintiff  on  an  account  for  the 
worky  labor  and  services  of  the  plain- 
tiff, as  broker,  in  the  purchase  (or  sale, 
or  both)  for  defendant  of  stocks,  bonds 
and  negotiable  securities  (or  of  real 
estate  in  ),  to  the  amount  of 

—  dollars,  performed  at  the  re- 
quest   of   the  defendant,   between    the 

day   of  ,   la — ,  and 

the  day  of ,  18 — ,  in 


-,  and  interest  there- 
day  of , 


the  sum  of  — 
on  from  the 
18—. 

n.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  201. 

C.    Complaint  Against  Factor  Under 

Del  Credere  Commission. 
L     That   on    the    day    of 


,  18 — y  the  plaintiffs  employed 

the  defendants  to  sell  certain  goods  and 
merchandise  of  the  plaintiffs,  of  the 
value  of dollars,  upon  com- 
mission, and  then  delivered  the  same 
to  them;  and  the  defendants  then  prom- 
ised to  sell  the  same,  and  to  be  respon- 
sible to  the  plaintiffs  for  the  price 
thereof. 

n.  That  aa  the  plaintiffs  are  in- 
formed and  believe,  thereafter  and  on 

or  before  the day  of  , 

18—,  but  on  what  particular  day  or 
days  they  are  not  informed,  and  can- 
not state,  the  defendants  sold  said 
goods  and  merchandise  for  the  sum  of 

dollars,  on  a  credit  of  — — - 

months  from  the  time  of  such  sale; 
which  credit  expired  before  the  com- 
mencement of  this  action. 

ni.     (As  in  n,  D.) 

lY.  The  plaintiffs  further  state  on 
information   and   belief  that  the  sum' 


of  dollars,  being  the  price  of 

said  goods  and  merchandise  after  de- 
ducting said  charges,  became  due  and 
payable    to    these    plaintiffs   from    the 

defendants    on    the day     of 

,18—. 

V.     That   on   the day    of 

1  18 — ,  at  ,  the  plain- 
tiffs demanded  payment  of  tne  same 
from  the  defendants,  but  that  no  part 
of  the  same  has  oeeii  paid.  1  Abb. 
Forms  184. 

D.  Complaint  Against  Factor  for 
Price  Received  hy  Him  for 
Goods  Sold. 

L     That   on   the  day    of 

-,  18 — ,  at ,  the  plain- 


tiff employed  the  defendant  to  sell 
upon  commission  (here  designate  the 
goods),  the  property  of  the  plain tifl^ 
and  thereupon  delivered  the  same  to 
him  for  that  purpose. 

IL  The  plaintiff  further  states  upon 
information  and  belief,  that  thereafter, 

and     before     the day     of 

f  18 — ,  but  on  what  particular 

day  or  days  he  is  not  informed,  the 
defendant  sold  said  goods  for  the  sum 
of dollars,  which  sum  he  there- 
upon received. 

III.  That,  as  this  plaintiff  is  in- 
formed and  believes,  the  just  charges 
of  the  defendants  for  the  commissions 
and  expenses  therein,  amount  to 
— —  dollars,  and  no  more. 

IV.  That   on   the   day   of 

,  18 — ,  the  plaintiff  demanded 

of  the  defendant  payment  of  the  bal- 
ance of  said  price  remaining  after  de- 
ducting said  charges;  but  that  no  part 
of  the  same  has  been  paid.  1  Abb. 
Forms  183. 

K  Complaint  hy  StochhroJcers  for 
Money  Advanced  on  Account  of 
Their  Principal. 

"L  That  the  plaintiffs  are  partners, 
doing  business  in  the  city  of  New  York 
as  bankers  and  brokers,  under  the  firm 
name  of  W.  S.  ft  M. 

n.    That  as  stockbrokers,  on  or  about 

the day   of  ,    18 — , 

they  purchased  for  and  on  account  of 
the  defendant,  and  at  hi3  request,  the 
following  stocks  (designating  the  stocks 
and  prices);  said  stocks  to  be  paid  for 
by  the  defendant  at  the  expiration  of 
thirty  days  from  the  day  of  purchase, 
with  the  right  to  the  defendant  to  pay 
for  said  stocks  at  any  time  before  the 
expiration  of  said  thirty  days,  shonld 
he  so  e)eet. 
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in.  That  it  is  the  custom  of  brok' 
ers  in  such  cases  to  purchase  the  stocks 
in  their  own  names,  without  disclosing 
the  name  of  their  principal;  and  in 
case  of  the  failure  of  the  principal  in 
payingr  the  purchase  money,  to  resell 
the  stocks  without  notice  to  or  demand 
upon  him  or  tendering  him  the  stock, 
and  to  charge  him  with  the  deficiency 
and  their  commissions,  which  custom 
the  defendant  then  well  knew. 

IV.  That  according  to  said  custom, 
the  plaintiffs  purchased  said  stocks  in 
their  own  names,  and  without  disclosing 
the  defendant's  name. 

V.  That  on  or  about  the 

day   of  ,   18 — ,  the  defendant 

paid   to   the   plaintiffs,    on   account   of 

the   said  purchase   of  stock,  

dollars. 

VI.  That  at  the  expiration  of  the 
said  thirty  days,  the  defendant  having 
failed  to  pay  the  balance  due  for  said 
stocks,  the  plaintiffs,  being  liable  there- 
for, paid  for  the  same,  and  to  reim- 
burse themselves,  did,  in  accordance 
with  the  custom  of  br.okers  in  such 
cases,  without  notice  to  or  demand  upon 
the  defendant,  or  a  tender  to  him  of 
said  stocks,  sell  the  same  on  his  ac- 
count, at  (stating  the  price,  it  being 
below  cost). 

VII.  That  there  is  now  due  and  pay- 
able to  the  plaintiffs  from  the  defend- 
ant, on   account   of  the  said  purchase 

of  stock,  the  sum  of dollars, 

together  with  the  sum  of dol- 
lars for  commission  for  the  purchase 
and  sale  of  said  stocks.  1  Abb.  Forms 
168. 

F.    Complaint,  Commissions  for   Sale 
of  Merchandise. 

The  plaintiff,  complaining  of  the  de- 
fendant, alleges  as  follows: 

First.  That  the  plaintiff  is  a  broker 
in  the  city  of  Charleston,  state  of 
South  Carolina,  carrying  on  a  broker- 
age business  in  fertilizers,  phosphate 
rock,  and  similar  products,  and  was  so 
at  the  times  hereinafter  mentioned;  and 
that  the  defendant,  Wappoo  Mills,  was 
at  the  times  hereinafter  mentioned,  and 
now  is,  a  corporation  created  by  and 
under  the  laws  of  the  state  of  South 
Carolina,  and  having  its  principal  of- 
fice and  place  of  business  in  the  county 
of  Berkeley.  Second.  That  the  plain- 
tiff, as  such  broker,  sold  for  account 
of  said  defendant,  on  June  5th,  1890, 
2,000  tons  dissolved  bone  to  the  Caddo 
Fertilizer  Co.,  the  brokerage  on  which. 


at  the  accustomed  rate  agreed  upon, 
was  $200,  and  was  to  be  paid  by  the 
defendant.  That  the  plaintiff  has  re- 
ceived from  the  defendant  sixty-eight 
dollars  on  account  of  said  brokerage, 
but  the  balance  of  $132  is  still  due 
and  unpaid,  although  aemanded  of  the 
defendant.  All  of  which  will  mo^e  fully 
appear,  on  reference  to  the  broker's 
memorandum  of  sale,  bill,  and  account, 
heretofore  rendered  defendant,  and 
copies  of  which  are  hereto 'annexed,  as 
exhibits  A,  B,  C,  and  made  part  of  thia 
complaint.  Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant, 
in  the  sum  of  $132  and  costs.  Verified. 
Fairly  v.  Wappoo  Mills,  44  8.  C.  227, 
22  S.  E.  108. 

G.    Complaint  for  Money  Advanced  by 
Merchandise  Broker, 

That  plaintiff  ie,  and  at  all  times 
hereinafter  mentioned  has  been,  doing 
business  as  a  broker  and  buyer,  on 
commission,  in  the  county  of  Santa  Bar- 
bara, state  of-  California;  that  as  such 
broker,  between  the  twenty-sixth  day 
of  July,  1889,  and  the  twenty-ninth  day 
of  March,  1890,  plaintiff  advanced  in 
Santa  Barbara,  in  the  county  and  state 
aforesaid,  the  sum  of  $697.69  for  de- 
fendants, at  defendants'  instance  and 
request,  in  the  pucchase  of  certain  Ldma 
and  other  beans,  and  other  products  of 
California;  that  defendants  promised  to 
pay  the  same  to  plaintiff,  and  although 
often  requested  so  to  do,  defendants 
have  neglected  and  still  neglect  to  pay 
the  same  to  plaintiff,  or  any  part 
thereof.  Rogers  v.  Duff,  97  CaL  66, 
31  Pac.  836. 
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V.   Indictment  for  False  Imprisonment^ 
502 
For   other   forms,    see    8    Btandabd 
PBGC.  959,  960. 

CBOSS-EEFEBENCB : 

ASSAtTLT  AND  BaTTKBT: 

Complaint  for  Assault  and    Battery 
and  False  Imprisonment. 

L  Declaration  for  False  Imprisonment 

(a). 

For  that  the  said  defendant  on,  ete., 
with  force  and  arms,  etc.,  made  an  as- 
sault upon  the  said  plaintiff,  to-wit,  at 
etc.,  and  then  and  there  seised  and  laid 
hold  of  the  said  plaintiff,  and  with 
great  force  and  violence,  pulled  and 
dragged  about  him,  the  said  plaintiff, 
and  then  and  there  gave,  and  struck 
the  said  plaintiff,  a  great  many  vio- 
lent blows  and  strokes,  and  also  then 
and  there  forced  and  compelled  the  said 
plaintiff  to  go  from  and  out  of  a  cer- 
tain dwelling  house,  situate  and  being, 
at,  etc.,  into  the  public  street  there, 
and  then  and  there  forced  and  com- 
pelled him  to  go  in  and  along  divers 
public  streets  to  a  certain  police  office 
situate  and  being,  at,  etc.,  and  then 
and  there  imprisoned  the  said  plaintiff, 
and  kept  and  detained  him  in  prison 
there,  without  any  reasonable  or  prob- 
able cause  whatsoever,  for  a  long  space 
of    timOi    to-wit,    for     the     space     of 

then  next  following,  contrary 

to  the  laws  and  customs  of  this  state, 
and  against  the  will  of  the  said  plaint- 
iff, whereby  he,  the  said  plaintiff,  was 
then  and  there  not  only  greatly  hurt, 
bruised  and  wounded,  but  was  also, 
thereby,  then  and  there  greatly  ex- 
posed and  injured  in  his  credit  and 
circumstances,  to-wit,  at,  etc.,  afore- 
said. And  also,  for  that  the  said  de- 
fendant on,  etc.,  with  force  and  arms, 
etc.,  made  another  assault  on  the  said 
plaintiff,  to-wit,  at,  etc.,  and  then  and 
there  beat,  bruised,  and  ill-treated  him, 
the  said  plaintiff,  and  then  and  there 
imprisoned  him,  the  said  plaintiff,  and 
kept  and  detained  him  in  prison  there, 
without  any  reasonable  or  probable 
cause  whatsoever  for  a  long  time,  to- 
wit,  for  the-  space  of  : hours, 

then  next  following;  contrary  to  the 
laws  and  customs  of  this  state,  and 
against  the  will  of  the  said  plaintiff. 
And  also  for  that  the  said  defendant, 
on,   etc^   with   force  and  arms,    etCi 

33 


made  another  assault  on  the  said  plaint- 
iff, to-wit,  at,  etc.,  and  then  and  there 
again  beat,  bruised,  wounded,  and  ill- 
treated  him  (in  so  much  that  his  life 
was  thereby  then  and  there  greatly 
despaired  of),  and  other  wrongs  to  the. 
said  plaintiff  then  and  there  did,  etc. 
Burr.  App.  299,  §5^5;  2  Chit.  PI.  857. 
Note, — As  to  the  necessity  of  alleging 
special  damage  in  order  to  admit  proof 
of  same,  the  practice  in  the  s^ate  where 
the  form  is  to  be  used  must  be  con- 
sulted, as  in  some  states  special  dam- 
age must  be  alleged  in  order  to  admit 
such  proof,  while  in  others  special  dam- 
ages may  be  proven  though  not  al- 
leged. 

Declaration  for  False  Imprisonment  (&). 

State  of  West  Virginia,  Wayne  coun- 
ty, to-wit: 

Hiram  Bloss  complains  of  John  Ply- 
male,  Jesse  Spurlock,  William  P.  Spur- 
lock,'  Hurston  Spurlock,  Hugh  Bowen, 
Milton  J.  Ferguson,  James  Ferguson, 
Achilles  M.  C.  Davis,  Edmund  Osborn, 
Samuel  Wellman  and  John  Jarrell,  Jr, 
of  a  plea  of  trespass  on  the  case,  for 
that  heretofore,  to-wit:  on  the  10th 
day  of  April,  1863^  at  the  county  of 
Wayne,  aforesaid,  the  said  defendants 
unlawfully,  and  without  any  reasonable 
or  probable  cause,  did  arrest,  seize,  lay 
hold  of.  arrest  and  imprison  the  said 
plaintiflf,  and  did  then  and  there  un- 
lawfully, forcibly,  and  against  the  will 
of  the  said  plaintiff,  force  and  compel 
the  said  plaintiff  to  go  with  them  to 
the  city  of  Bichmond,  and  did  then 
and  there  unlawfully,  forcibly,  and 
against  the  will  of  the  said  plaintiff, 
confine  and  imprison  him  in  a  certain 
loathsome  and  filthy  prison,  for  a  long 
space  x>f  time,  to-wit:  for  the  space 
of  six  months,  during  all  of  which  time 
he  was  compelled  by  the  said  defend- 
ants to  subsist  upon  unwholesome  and 
insufficient  food,  by  reason  whereof  the 
health  of  the  said  plaintiff  became,  and 
was,  greatly  impaired;  and  he  was  sub- 
jected to  great  suffering,  hardships  and 
expense,  and  has  been,  and  is  other- 
wise greatly  injured,  to-wit:  at  the 
county  aforesaid. 

And  for  that,  also,  afterwards,  to- 
wit:  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  the  said  defend- 
ants, in  and  upon  the  body  of  the  said 
plaintiff,  did  make  an  assault,  and  him, 
the  said  plaintiff,  did  then  and  there 
unlawfully,  and  without  any  reasonable 
or  probable  cause,  arrest  and  imprison 
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for  a  long  space  of  time,  to- wit:  for 
the  space  of  six  montlis;  and  other 
wrongs  to  the  said  plaintiff  then  did, 
to- wit:  at  the  county  aforesaid.  Where- 
fore and  by  reason  of  the  premises, 
the  said  plaintiff  has  been,  and  is, 
greatly  injured,  and  sustained  damages 
to  the  amount  of  10,000  dollars.  And 
therefore  he  brings  this  suit.  Bloss  t?. 
Plymale,  3  W.  Va.  394 

XL    Oomplaixits. 

A.  Complaini    for    False    Zmprwon- 

ment  (a). 

L     That   on  the  • day    of 

,     18 ,     at -,     the 

defendant  maliciously,  and  with  in- 
tent to  injure  the  plaintiff,  by  force 
(compelled  the  plaintiff  to  go  with  him 
to  a  police  office,  or,  to  the  county 
jail,  or  the  like,  there  situate,  and 
there)  imprisoned  this  plaintiff,  and 
then  and  there  detained  him  unre- 
strained of  his  liberty,  for  the  space 

Qf  hours,  without  reasonable 

cause,  and  without  any  right  or  author- 
ity io  to  ^o,  and  against  the  will  of 
the  plaintiff;  whereby  the  plaintiff  was 
not  only  bruised  and  wounded,  but  was 
also  injured  in  his  credit,  and  was  pre- 
vented from  attending  to  his  necessary 
affairs  and  business  during  that  time, 

and  was  compelled  to  expend • 

dollars  in  costs  and  counsel-fees  in  ob- 
taining his  discharge,  to    his    damage 

dollars.    1  Abb.  Forms  484. , 

Complaint  for  False  Imprisonment  (6). 

*'The  plaintiff  N.  M.  Newell  com- 
plains of  James  H.  Akin  and  says  that 
heretofore,  on  the  8th  day  of  May,  1876, 
the  said  defendant  unlawfully  and 
forcibly  restrained  the  plaintiff  of  his 
liberty,  and  did  unlawfully  and  falsely 
imprison  him  for  a  long  space  of  time, 
to- wit:  for  the  space  of  twelve  hours, 
whereby  the  plaintiff  was  greatly  in- 
jured against  his  will.  Wherefore  he 
demands  damages  against  the  defend- 
ant in  the  sum  of  five  thousand  dollars 
and  for  his  costs.''  Akin  v.  Newell,  32 
Ark.  605. 

B.  Complaint  Against  Bailroad  Com- 

pany  and  Agent  for  False  Im- 
prisonment, 
''Plaintiff  further  says  that  the  de- 
fendant Dwyer  was  at  the  day  afore- 
said, and  for  more  than  a  year  prior 
thereto  had  been,  the  agent  and  em- 
ploye of  said  railroad  company  for  the 
purpose  of  detecting,  arresting  and 
prosecuting  all  persons  who  should,  in 


any  way,  unlawfully  obstruct  the  rail- 
road aforesaid  in  said  county.    That  on 

the  day  of  November,  1882, 

the  railroad  track  aforesaid  was  ob- 
structed by  some  person,  or  persons  un- 
known to  this  plaintiff  and  without 
his  knowledge,  direction  or  consent, 
and  thereupon  said  railroad  company  di- 
rected the  defendant  Dwyer  to  arrest  the 
persons  who  had  so  obstructed  said  road 
and  caused  them  to  be  criminally 
prosecuted  for  such  obstructions  in  the 
courts  of  said  county;  that  pursuant 
to  said  direction  so  received  from  said 
company,  and  in  the  discharge  of  his 
authority  as  the  agent  and  employe  of 
said  railroad  company  as  aforesaid,  the 
defendant  Dwyer  thereupon  proceeded 
to  detect  and  arrest  and  prosecute 
criminally  in  the  courts  of  said  county 
the  person  or  persons  who  had  so  ob- 
structed the  railroad  aforesaid,  and  in 
so  doing  said  Dwyer  assaulted,  arrested 
and  falsely  imprisoned  plaintiff  at  said 
county  on  the day  of  Decem- 
ber, 1882,  without  any  legal  authority 
so  to  do,  upon  the  charge  made  by  said 
Dwyer  against  him,  said  plaintiff,  of 
unlawfully  obstructing  said  railroad  in 
said  county  on  the  day  the  same  was 
obstructed,  as  aforesaid,  to-wit,  on  the 

day  of  November,  1882;  that 

thereupon  said  Dwyer  placed  handcuffs 
upon  his  wrists,  and  in  company  with 
others,  in  said  Dwyer 's  employ,  by 
threats  of  personal  violence  to  him,  said 
plaintiff,  and  by  catching  hold  of  the 
plaintiff's  person,  compelled  the  plain- 
tiff to  go  with  him,  said  Dwyer,  from 
his  home  in  Knox  county,  Indiana,  dis- 
tant from  Emison  's  Station  about  three 
miles,  to  said  station,  in  the  night  over 
a  dark  road,  in  the  woods  where  it  was 
cold  and  disagreeable,  at  which  station 
said  Dwyer  compelled  said  plaintiff  to 
get  into  a  ear  on  said  railroad  pro- 
vided by  said  railroad  company  for 
that  purpose,  and  said  Dwyer  there- 
upon, by  means  of  said  car,  carried 
said  plaintiff  upon  said  railroad  a  dis- 
tance of  ten  miles,  at  which  point 
said  Dwyer  put  said  plaintiff  off  of 
said  car  in  the  woods  in  the  middle 
of  the  night,  and  in  the  darkest  kind 
of  a  night,  from  which  point  said 
plaintiff  was  compelled  to  and  did  wan- 
der home,  a  distance  of  twelve  miles, 
on  foot  as  best  he  could."  Evansville 
&  T.  H.  E.  Co.  V.  McKee,  99  Ind.  519. 
Note. — ^Alleging  that  the  arrest  was 
''at  the  instigation  and  procurement 
of"  the  corporation  has  been  held  sof- 
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fieient  on   demnrrer.      American    Ezp. 
Co.  p.  Patterson,  73  Ind.  430. 

01  Complaint  Against  Officer  and 
Sureties  for  False  Imprison- 
ment. 

The  plaintiff  alleges: 

1.  That  the  general  election  held  in 
and  for  the  county  of  Edgecombe,  state 
of  North  Carolina,  on  the  first  Tues- 
day in  November,  1892,  the  defendant, 
Nathan  Boyd,  was  duly  elected  con> 
stable  in  and  for  the  county  aforesaid, 
township  No.  1,  far  and  during  the 
period  of  two  years  next  ensuing  after 
the  first  Monday  in  December  of  said 
year. 

2.  That  thereafter,  to-wit,  on  the 
first  Monday  of  December,  1892,  the 
said  Nathan  Boyd,  executed  his  official 
bond  as  constable  in  the  penal  sum  of 
one  thousand  dollars,  with  the  above 
named  Jno.  C.  Dancy  and  Orren  James 
as  sureties  thereto,  payable  to  the 
state  of  North  Carolina  and  conditioned 
for  the  "faithful  discharge  of  all 
duties  devolving  upon  him  as  such  con- 
stable and  according  to  law,"  which 
said  bond  was  thereafter  duly  accepted 
and  approved  by  the  proper  authorities. 

3.  That  the  said  Nathan  Boyd  there- 
upon took  and  subscribed  the  proper 
oath  of  office  and  entered  upon  the 
duties  of  the  said  office,  and  thereafter, 
to-wit,  the  17th  day  of  December,  1893, 
acting  as  constable  in  and  for  the  said 
township  and  county,  and  under  color 
of  his  said  office,  arrested  the  relator 
herein  and  imprisoned  him  in  the  jail 
or  'Mock -up"  used  for  such  purposes 
by  the  municipal  authorities  of  the 
town  of  Princeville,  and  there  confined 
him  forcibly  and  against  his  will,  from 
10  o'clock  a.  m.,  ,till  5  o'clock  p.  m., 
restraining  him  of'  his  liberty  and  sub- 
jecting him  to  hardships,  privations, 
humiliation  and  disgrace. 

'4.  That  the  arrest  and  imprisonment 
of  the  relator  as  aforesaid  was  without 
legal  process  or  color  thereof  and  not 
in  due  course  of  law. 

5.  That  the  course  and  conduct  of  the 
defendant  Boyd,  as  aforesaid,  was  in 
wanton  and  reckless  disregard  of  the 
rights  of  the  relator  and  wholly -with- 
out excuse  or  justification  in  law. 

6.  That  by  reason  of  the  said  false 
arrest  and  imprisonment,  the  said  re- 
lator was  detained  from  his  business 
and  restrained  of  his  liberty,  to  his 
great  loss  and  damage,  and  in  mind, 
body  and  reputation  has  sustained  in- 


juries, in  all  amounting  to  the  sum  of 
one  thousand  dollars. 

Therefore,  the  plaintiff  relator  de- 
mands judgment  for  the  full  penalty 
of  said  bond,  to-wit,  one  thousand  dol- 
lars, and  the  costs  of  this  action." 
\^rren  v.  Boyd,  120  N^  C.  56,  26  S.  E. 
700. 

m.    Pleaa 

A.    Plea  Justifying  Imprisonment  on 
Suspicion  of  Felony, 

Because,  he  sa3rs,  that  before  and  at 
the  time  when,  etc,  to-wit,  on,  etc., 
aforesaid,  at,  etc.  (venue)  aforesaid 
(here  state  the  felony  to  have  been 
committed,  and  the  causes  of  suspicion 
against  the  plaintiff,  and  which,  in  the 
plea  in  question,  was  stated  as  fol- 
lows:) 'Hhe  said  plaintiff  was  the 
servant  of  the  said  defendant,  and  was 
then  and  there  living  and  residing  in 
the  house  of  him  the  said  defend- 
ant; and  the  said  plaintiff,  so  being 
such  servant  as  aforesaid,  to-wit,  at  etc., 
divers  goods  and  chattels,  to-wit,  20 
pair  of  silk  stockings  and  100  yards  of 
lace,  of  great  value,  to-wit,  of  the  value 

of ,  the  property  of  the  said 

defendant,  had  been  and  were  feloni- 
ously stolen,  taken,  and  carried  away 
from  out  of  the  possession  of  the  said 
defendant,  and  afterwards,  to-wit,  on, 
etc.,  at,  etc.,  divers,  to-wit,  20  bundles, 
containing  the  said  goods  and  chattels 
so  feloniously  taken  and  carried  away 
as  aforesaid,  were  found  and  discovered 
hidden  and  concealed  in  a  certain  cel- 
lar of  and  belonging  to  the  house  of 
the  said  defendant,  and  to  which  the 
servants  of  the  said  defendant  had  ac- 
cess, and  the  said  bundles,  containing 
the  said  goods  and  chattels,  being  so 
found  and  discovered  as  aforesaid, 
were  immediately  seized  and  taken 
away  by  the  said  plaintiff,  the  said 
plaintiff  then  and  there  averring  that 
the  same  were  the  property  of  her  the 
said  plaintiff,  and  the  said  plaintiff 
then  and  there  endeavored  to  burn  and 
make  away  with  the  said  bundles,  with 
their  contents  aforesaid,  and  did  actual- 
ly burn  divers,  to-wit,  10  of  the  said 
bundles,  so  containing  the  said  goods 
and  chattels,  the  property  of  the  said 
defendant  as  aforesaid";  wherefore  the 
said  defendant  having  good  and  prob- 
able cause  of  suspicion,  and  vehemently 
suspecting  the  said  plaintiff  to  have 
been  guilty  of  or  concerned  in  the  steal- 
ing and  carrying  away  of  the  said 
goods  and  chattels  of  the  said  defend- 

ol.  DC 


500 


FALSE  IMPBI80NMENT 


ant,  and  to  have  felonionerly  taken  and 
carried  away  the  same,  did,  at  the  said 
time  when,  etc.,  gently  lay  hands  on 
the  said  plaintiff,  and  did  give  the 
plaintiff  in  charge  to  one  W.  S.  then 
and  there  being  a  constable  and  peace 
office  of  and  for  our  lord  the  king,  in 
and  for  the  (city  of  London)  aforesaid, 
and  then  and  there  requested  the  saia 
constable  and  peace  officer  to  take  the 
said  plaintiff  into  his  custody,  and  sate- 
ly  keep  her  until  she  could  be  carriea 
and  conveyed,  and  td  carry  and  convey 
her  before  some  one  of  the  justices  as- 
signed to  keep  the  peace  of  our  said 
lord  the  kinsr  within  and  for  the  city  of 
London,  and  to  hear  and  determine 
divers  felonies  and  misdemeanors  com- 
mitted within  the  said  city  of  London, 
to  be  examined  by  and  before  such  jus- 
tice, touching  and  concerning  the  prem- 
ises, and  to  be  further  deslt  with  ac- 
cording to  law;  and  on  that  occasion 
the  said  W.  8.,  so  being  such  constable 
and  peace  officer  as  aforesaid,  at  the  re- 
quest of  the  said  defendant,  did  then 
and  there  gently  lay  his  hands  upon 
the  said  plaintiff,  take  the  sai^  plaintiff 
into  his  custody,  and  as  soon  as  con- 
veniently could  be,  to-wit,  on  the  said 

day  of  ,  in  the  year 

aforesaid,  the  said  plaintiff  was  carried 
and  conveyed  in  custody  to  and  before 
sir  W.  L.,  knt.,  and  alderman  of  the  city 
of  London,  and  one  of  the  justices  as- 
signed to  keep  the  peace  of  our  said  lord 
the  king  within  and  for  the  said  city  of 
London,  and  also  to  hear  and  determine 
divers  felonies  and  misdemeanors  com- 
mitted within  the  said  city,  to  be  ex- 
amined by  and  before  the  said  Sir  W. 
L.  touching  and  concerning  the  prem- 
ises, and  to  be  further  dealt  with  ac- 
cording to  law,  and  the  said  plaintiff 
was  then  and  there  detained  by  order 
of  the  said  Sir  W.  L.  until  and  upon 

the day  of  ,  in  the 

year  aforesaid,  when  she  the  said  plaint- 
iff was  examined  by  the  said  Sir  W.  L. 
touching  and  concerning  the  premises, 
and  the  said  plaintiff  was  afterwards 
discharged  out  of  custody  by  the  said 
Sir  W.  L.;  and  by  means  of  the  said 
several  premises  aforesaid,  the  said 
plaintiff  was  imprisoned,  and  kept  and 
detained  in  prison,  for  the  said  several 
spaces  of  time  in  the  said  declaration 
mentioned,  the  same  being  a  reasonable 
time  for  that  purpose,  and  lawful  and 
just  for  the  cause  aforesaid,  which  are 
the  supposed  trespasses  in  the  intro- 
ductory  part   of   this   plea   mentioned. 


and  whereof  the  said  plaintiff  hath 
above  complained  against  the  said  de* 
fendant,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  main* 
tain  her  aforesaid  action  thereof  against 
him,  ete.    3  Chit.  PL  1081. 

B.    Plea  of  Jtttiifioation  by  Officer. 

''An^  for  further  answer,  defendant 
says  that  on  the  8th  day  of  July,  1873, 
the  defendant  was  marshal  of  the  town 
of  Frankfort,"  etc.,  "duly  appointed* 
qualified,  and  acting  as  such;  that  at 
that  date  there  was  an  ordinance  in 
force,  passed  by  the  board  of  trustees 
of  said  town,  and  duly  signed  by  the 
members  of  said  board,  and  attested  by 
the  clerk  of  said  town,  entitled  *an 
ordinance  prohibiting  the  disturbance 
of  the  peace  and  other  misdemeanors 
in  the  town  of  Frankfort,'  "  etc., 
"pasi^ed  by  the  board  of  trustees  of 
said  town  at  a  meeting  held  Februaiy 
5th,  1873,  a  copy  of  which  ordinance  is 
filed  herewith,  and  made  part  of  this 
answer;  that  at  the  date  mentioned  in 
the  complaint,  to-wit,"  etc.,  "the plain- 
tiff was  found  by  defendant,  within  the 
corporation  of  said  town  of  Frankfort, 
at  the  hour  of  eleven  o'clock,  on  the 
night  of  said  8th  day  of  July,  1873,  in 
a  state  of  gross  intoxication,  so  that 
he  was  unable  to  walk  or  stand  with* 
out  support  from  some  other  person; 
that  when  so  found  by  this  defendant 
plaintiff  was  prostrated  on  the  sidewalk 
of  said  town  from  the  effects  of  in- 
toxicating liquors;  that  in  pursuance  of 
his  duties  as  marshal  of  said  town,  and 
in  obedience  to  the  ordinance  afore- 
said, defendant  arrested  plaintiff  and 
conveyed  him  to  the  place  designated 
and  used  by  order  of  said  board  of 
trustees  for  the  safe  keeping  of  per- 
sons guilty  of  a  violation  of  the  ordi- 
nances of  said  town;  that  at  the  time 
of  making  said  arrest  and  ijicarceration, 
plaintiff  was  in  such  a  state  of  intox- 
ication as  to  be  entirely  unconscious 
of  any  acts  then  transpiring;  that  as 
soon  as  plaintiff  was  in  a  condition  to 
be  taken  before  a  justice  of  the  peace 
to  answer  for  said  violation  of  the 
ordinance  aforesaid,  the  defendant  did 
take  him  before  Joseph  Baum,  a  justice 
of  the  peace  of  said  town,  and  then 
and  there  filed  an  affidavit,  charging 
the  plaintiff  with  said  violation  of  said 
ordinance,  to  which  said  charge  the 
plaintiff  pleaded  guilty,  and  was  fined, ' ' 
etc.,  * '  as  shown  by  a  certified  transcript 
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of   the   proceedings     herewith     filed.'' 
Scircle  v.  Neeves,  47  Ind.  289. 

C    Plea,  Justification  by  Justice  of 
the  Peace, 

And  the  said  defendant,  Joseph  L. 
Davis,   by   his    attorney,    Puterbaugh, 
comes  and  defends  the  force  and  in- 
jury, etc.,  when,  etc.,  and  says,  actio 
non,   because   he   says,    that    the   said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof,  in  the  sec- 
ond   count    of    said    declaration    men- 
tioned, because  he  says,  that  the  said 
defendant  was,  and  is  now,  an  actinff 
justice  of  the  peace,  in  and  for  said 
county,  and  having  jurisdiction  of  mat- 
ters of  such  nature,  the  said  defend- 
ant, Joel  B.  Ketchum,  at  the  county 
and  state  aforesaid,  on  the  2nd  day  of 
November,  A.  D.  1859,  made  oath,  that 
there  was  danger  that  the  debt  or  claim 
of  such  Joel  B.  Ketchum  against  said 
George  W.  Outlaw,  amounting  to  $94.69, 
will  be  lost  unless  the  said  George  W. 
Outlaw  be  held  to  bail,  and  stated  the 
cause  of  such  danger,  so  as  to  satisfy 
the  naid  Joseph  L.  Davis  that  there  was 
reason  to  apprehend  such  loss.     There- 
upon Joseph  L.  Davis  dia  issue  a  war- 
rant   commonly    called    a    capias    ad 
resppndendem,  in  the  name  of  the  Peo- 
ple of  the  State  of  Illinois,  directed  to 
any   constable    of   said    county,     com- 
manding him  to  take  the  body  of  the 
said  plaintiff,  and  to  bring  him  forth- 
with before  the  said  Joseph  L.  Davis, 
unless  special  bail  be  entered,  and  if 
Buch  special  bail  be  entered,   then  to 
command  him  to  appear  before  the  said 
Joseph  L.  Davis  at  Mackinaw,  on  the 
7th    day    of   November,    at    2    o'clock 
p.  m.,  to  answer  the  complaint  of  said 
Ketchum,  for  a  failure  to  pay  him  a 
certain  demand  not  exceeding  one  hun- 
dred dollars,  and  to  make  due  return, 
as  the  law  directs;  which  said  capias 
ad   respondendum,  the  said  Joseph  L. 
Davis,   as    such   justice   of   the   peace, 
then  and  there  delivered  into  the  hands 
of  E.  B.  Hibbard,  the  said  Hibbard  be- 
ing then  and  there  a  constable  of  said 
Tazewell   county,   to   execute,  and   the 
said   Hibbard,   in    pursuance,    and    in 
obedience  to  the  command  of  said  writ, 
as  constable  as  aforesaid,  gentiy  laid 
his  hands  upon  said  plaintiff  and  ar- 
rested him,  using  only  necessary  force, 
and  brought  said  plaintiff  before  said 
Joseph  L.  Davis  for  trial,  on  the  day 
and  year  last  aforesaid,  when  the  said 
George  W.  Outlaw  confessed  judgment 


for  the  amount  of  said  claim,  where- 
upon the  said  plaintiff  was  then  and 
there  released  from  such  arrest,  which 
is  the  same  supposed  trespass  in  the 
said  second  count  in  said  declaration 
mentioned,  whereof  the  said  plaintiff 
hath  complained  of  them,  and  this  the 
said  defendant  is  ready  to  verify. 
Wiherefore  he  prays  judgment,  etc.  Out- 
law i;.  Davis,  27  111.  467. 

Note. — ^Held  sufficient  under  statute 
that  the  party  made  oath,  affi.davit  not 
being  required. 

17.    Axiswen. 

A.  Answer,  Denial  of  Arrest. 

That  the  defendant  did  not  cause  said 
order  of  arrest  (or  said  process)  to  be 
issued.    2  Abb.  Porms  138. 

B.  Answer,  Denial  of  Want  of  Prob- 

able Cause. 
That  the  defendant  did  not  falsely 
or  maliciously,  or  without  probable  and 
reasonable  cause,  cause  the  plaintiff  to 
be  arrested.    2  Abb.  Porms  133. 

C.  Answer,  Justification  of  Arreit  <m 

Suspicion  of  Felony. 

I.  That  immediately  before  the  time 
mentioned  in  the  complaint,  a  felony 
was  committed  (here  briefly  state  the 
felony  and  causes  of  suspicion  against 
the  plaintiff). 

n.  That  thereupon  the  defendant, 
having  reasonable  cause  to  suspect  the 
plaintiff  of  having  committed  such  fel- 
ony,* arrested  him  and  carried  him  be- 
fore M.  N.,  a  justice  of  the  peace  of 
the  town  of  — — —  (or  other  magis- 
trate), to  be  dealt  with  according  to 
law. 

m.  That  the  above  acts  are  the 
same  of  which  plaintiff  complains.  2 
Abb.  Porms  133. 

D.  Answer,  Justification  by  Officer^  of 

Arrest  on  Suspicion  of  Felony. 

I.  That  at  and  immediately  before 
the  time  mentioned  in  the  complaint, 
the  defendant  was  a  constable  of  the 

town  of  (or  designate  other 

official  character). 

n.  That  he  was  then  informed  by 
(here  state  sources  of  information), 
that  a  felony  had  been  committed,  in 
the  robbery  of  (here  state  felony,  and 
the  grounds  of  suspicion  of  the  plaint- 
iff). 

m.  That  thereupon,  believing  such 
information  to  be  true,  and  acting 
thereon,  as  was  his  duty  to  do  (con- 
tinue as  in  the  preceding  form,  from 
the  *).    2  Abb.  Porms  134. 
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Bi  Answer,  Jtutifieaiian,  bjf  Officer 
of  Arrest  Under  Criminal  Puh 
cess. 

L  That  before  and  at  the  time  of 
tlie  eommitting  of  the  alleged  tree* 
passes,  he,  the  said  defendant,  was  a 
constable  within  and  for  the  town  of 
— ,  in  the  county  of  . 

n.     That  a  warrant  duly  issued  by 

one  M.  N..  under  his  hand  and  seal,  the 

said  M.  K.  then  being  a  justice  of  the 

peace  within  and  for  the  said  town  of 

,  and  directed  to  any  constable 

of  said ,  then  was  delivered  to 

this  defendant  as  such  constable  to  be 
executed;  whereby  he  was  commanded 
to  arrest  the  said  plaintiif,  and  have 
him  forthwith  before  said  jus^ce,  or 
acme  other  justice  of  the  peace  for 
said  county  of f  there  to  an- 
swer to  the  charge  of  having  feloni- 
ously    stolen    and    carried    away    the 

goods  and  chattels  of  one ,  to 

the  value  of  dollars  (setting 

forth  the  tenor  of  the  writ  or  warrant 
according  to  its  effect). 

III.  That  by  virtue  of  the  said  war- 
rant BO  issued,  he,  the  said  defendant, 
did  arrest  the  said  plaintiff,  and  had 
him  in  his  custody  until  he,  as  soon  as 
he  conveniently  could,  took  the  said 
plaintiff  before  the  said  justice  of  the 
peace,  to  answer  to  the  complaint  afore- 
said, as  will  appear  by  his  return,  duly 
entered  on  the  said  warrant  (or,-  writ, 
etc.)»  which  are  the  acts  of  which  the 
plaintiff  complains.    2  Abb.  Forms  134. 

F.  Answer,  Justification,  by  Officer,  of 
Arrest  Under  Civil  Process. 

L  That  at  the  time  mentioned  in 
the  complaint,  the  defendant  Y.  (the 
officer)  was  a  sheriff  of  the  county  of 
— ,  in  this  state. 

n.     That  on  the  day    of 

,  18 ,  the  defendant  X.  (the 

one  at  whose  suit  the  process  was  is- 
sued, or,  if  he  is  not  made  a  defend- 
ant, one  X.,  naming  the  judgment  cred- 
itor) duly  recovered  a  judgment  in  the 
supreme  court  of  this  state,  in  and  for 

the  county  of (or  other  court), 

against  the  said  A.  (the  plaintiff  in 
the   present  action),   for   the   sum  of 

dollars,  in  an  action  in  which 

the  said  A.  might  have  been  arrested, 

as  provided  in  section  of  the 

code  of  procedure,  which  judgment,  at 
the  time  mentioned  in  the  complaint, 
was  in  force,  and  wholly  unsatisfied 
(or,  unsatisfied  in  part). 

III.     That  on  the  day  of 


,  18 ,  an  ezeeution  against 

the  property  of  the  plaintiff  in  this 
action  was  duly  issued  on  said  judg- 
ment, and  afterwards  was  returned 
wholly  unsatisfied  (or,  unsatisfied  in 
part). 

IV.     That   afterwardSi   and    on    or 

about  the  day   of  , 

18—,  an  execution  against  the  person 
of  the  plaintiff  in  this  action  was  duly 
issued  upon  said  judgment,  and  deliv- 
ered to  the  defendant  Y.  (the  sheriff) 
to  be  executed. 

^  V.  That  by  virtue  of  the  said  execu- 
tion, and  before  the  return  day  there- 
of, the  defendant  Y.  gently  laid  his 
hands  upon  the  plaintiff  in  order  to  ar- 
rest him,  and  take  and  detain  him  un- 
der the  said  execution,  which  is  the 
same  act  of  which  the  plaintiff  com- 
plains. 

YI.  That  the  defendant  Z.,  by  the 
command  of  the  defendant  Y.,  and  in 
his  aid  and  assistance,  did  gently  lay 
their  hands  upon  the  plaintiff  in  order 
to  take  him  into  custody;  and  the  de- 
fendant Y.  detained  him  in  custody 
under  said  execution,  according  to  law; 
which  acts  are  the  same  of  which  the 
plaintiff  complains.    2  Abb.  Forms  135. 

G.    Answer,    Justification    by    Officer 
Under  Order  of  Arrest. 

I.  (As  in  preceding  form.) 

II.  That  on  or  before  the  time  men- 
tioned in  the  complaint,  an  order  was 
duly  made  by  the  supreme  court  of  this 

state,  in  and  for  the  county  of 

(or  other  court  or  officer);  whereby 
(here  recite  the  command  of  the  or- 
der). 

III.  That  on,  etc.,  said  order  was 
delivered  to  the  defendant  (the  officer) 
to  be  executed. 

IV.  That  by  virtue  of  said  order 
(continue  as  in  preceding  form).  2 
Abb.  3BV>rms  186. 

V.     Indictment   for  False   Imittlioii- 
uent* 

On  March  9,  A.  D.  1877,  ««with  force 
and  arms,  in  the  county  of  Smith  and 
state  of  Texas,  did  then  and  there  un- 
lawfully and  wilfully  arrest  and  detain 
one  W.  W.  Moss,  in  the  peace  of  Uod 
and  our  said  state  then  and  there  be- 
i^Si  ftgainst  his  consent  and  without 
any  express  warrant  or  authority  of 
law;  the  said  detention  being  then  and 
there  effected  by  the  said  C.  T.  Herring 
(and  the  other)  by  threats  of  violence, 
and  the  threats  being  then'  and  there 
of  such  a  character  as  was  calculated 
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to  operate  upon  and  to  inspire  the 
said  W.  W.  lifoBS  with  a  jnst  fear  of 
serious  injur7  to  his  person,  and  then 
and  there  to  restrain  the  said  W.  W. 
Moss,  the  party  detained,  from  remov- 
ing from  one  place  to  another  as  he 
might  then  and  there  see  proper,  con- 
trary," etc  Herring  ^.  State,  3  Tex. 
App.  108. 

Note. — ^Indictment  held  amply  suffi- 
cient to  support  verdict  and  juagment 
nnder  statute. 


FALSE  PEBflONATIOK. 

Z,    fiidictment^  Penonatioii  of  Owner 

of  Stock,  503 
IL     Iiiilictm«nt»  Penonatioii  of  Bail, 

503 
nL    Indictment,  Seceiving  Process  as 

Anottiar,  503 
IV.    Indictment^  Obtaining  Property  or 

Money  by  False  Personation,  503 

L    Indictment  for  False  Penonatioii  of 
Owner  of  Stock. 

(Commencement,  see  Malidoos  Mis- 
chief,  I,  A),  in  the  county  aforesaid, 
feloniously  did  falsely  and  deceitfully 
personate  one  J.  N.,  the  said  J.  N.  then 
and  there  being  the  owner  of  a  certain 
share  and  interest  in  certain  stock  and 
annuities,  which  were  then  transferable 
at  the  Bank  of  England,  to- wit  (state 
the  amount  and  nature  of  the  stock): 
and  that  the  said  J.  S.  thereby  did 
then  and  there  transfer  the  said  share 
and  interest  of  the  said  J.  N.  in  the 
said  stock  and  annuities,  as  if  he  the 
said  J.  8.  were  then  and  there  the  law- 
ful owner  thereof;  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  agaiinst  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 
Archb.  Or.  PL  401. 

IL    Indictment  for  Falae  Penonatlon 
of  Ball. 

(Commencement  as  above) — in  the 
county  aforesaid,  before  the  right  hon- 
orable Sir  James  Parke,  knight,  one  of 
the  barons  of  her  majesty's  court  of 
exchequer,  at  Westminster  (the  said 
Sir  James  Parke,  knight,  then  and 
there  having  lawful  authority  to  "take 
any  recognizance  of  bail  in  any  suit 
then  depending  in  the  said  court),  then 
and  there  feloniously  did  acknowledge 
a  certain  recognisance  of  bail,  in  the 
name  of  J.  N.,  in  a  certain  cause  then 
depending  in  the  said  court,  wherein 
A.  B.  was  plaintiff  and  C.  D.  defend- 


ant, he  the  said  J.  N.  not  being  then 
and  there  privy  or  consenting  to  the 
said  J.  S..  so  acknowledging  such  recog- 
nizance m  his  name  as  aforesaid; 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  Archb.  Ch.  PI. 
401. 

m.    Indictment^  Allegation  of  Falsely 
Beceivlng  Process  as  Another. 
''In  a  certain  proceeding  instituted 
in  the  second  circuit  court  of  Shelby 
county,  by  Annie  0.,  against  her  hus- 
band, E.  B.  Davidson,  for  divorce,  'did 
falsely,    fraudulently,    and    feloniously 
personate  the  said  B.  B.  Davidson  and 
accept    and   receive   from    the    officer 
*  charged  with  the  execution  of  process, 
service  of  the  same,  together  with  a 
copy   of  the  bill   filed   in   said   cause, 
with   the   intent    then   and    there    to 

Srejudice   the   interest   of   said   B.   B. 
Davidson.'  "    Edgar  r.  State,  96  Tenn. 
090,  36  S.  W.  379. 

IV.     Uiformation,  Obtaining  Property 
or  Money  by  False  Personation 

"Dolveney  V.  White  is  accused  by 
the  prosecuting  attorney  of  Sang  coun- 
ty, State  of  Washington,  bv  this  in- 
formation, of  the  crime  oi  larceny, 
committed  as  follows:  He,  the  said 
Dolveney  V.  White,  in  King  county, 
State  of  Washington,  on  the  23d  day 
of  March,  1893,  unlawfully  and  falsely 
did  represent  himself  to  one  Sam 
Steve,  an  Indian,  that  he,  the  said 
Dolveney  V.  White,  was  then  and  there 
a  duly  authorized  agent  of  the  Singer 
Sewing  Machine  Company,  the  same 
being  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the 
laws  of  the  state  of  New  Jersey,  and 
duly  and  legally  doing  business  and 
having  a  place  of  business  in  said 
King  county,  State  of  Washington;  and 
the  said  Dolveney  V.  White  not  then 
and  there  being  the  agent  of  the  said 
Singer  Sewing  Machine  Company,  and 
in  said  assumed  character,  did  then 
and  there  receive  from  the  said  Sam 
Steve  one  sewing  machine  of  the  value 
of  $70  in  lawful  money,  the  property 
of  the  said  Singer  Sewing  Machine 
Company,  with  the  intent  then  and 
there  and  thereby  to  convert  the  said 
sewing  machine  to  his  own  use,  the 
said  Sam  Steve  intending  then  and 
there  to  deliver  the  said  sewing  ma- 
chine to  the  said  Singer  Sewing  Ma- 

Vol.  DC 


504 


FALSE  PERSONATION 


ehlne  Company^  the  agent  of  whom  was 
misrepresented  as  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the 
peace  and  dignity  of  the  State  of  Wash- 
ington. Dated  at  Seattle  in  county  and 
state  aforesaid  this  12th  day  of  Janu- 
ary, 1894. 

"John  F.  Miller, 
"Prosecuting  Attorney. 
'^  State  of  Washington,  County  of  King, 

SB.: 

"John  F.  Miller,  being  first  duly 
Bworn  upon  oath,  depoees  and  states 
that  he  is  prosecuting  attorney  for 
King  County,  State  of  Washington; 
that  he  has  read  the  foregoing  in- 
formation and  knows  the  contents 
thereof;  that  the  statements  and  al- 
legations made  and  contained  therein 
are  true  as  alleged. 

"John  F.  Miller. 

"Subscribed  and  sworn  to  before  me 
this  13th  day  of  January,  1894. 

"T.   W.   Gordon, 
"Clerk  of  the  Superior  Court. 
"By  P.  D.  Hughes,  Deputy." 

State  V.  W'hite,  12  Wash.  417,  41  Pac. 
182. 

Indictment,  Ohtaining  Property  or  Money 
by  False  Personation  (&). 

"A.  B.  did  falsely  personate  C.  D. 
with  intent  to  defraua,  and,  in  such 
assumed  character,  received  one  hun- 
dred dollars,  intended  to  have  been 
delivered  to  the  said  C.  D. ' '  Ala.  Crim. 
Code  (1896),  |4923,  No.  47. 

FALSE  PRETENSES.— See  Obtaining 
Pbopertt  by  False  Pretenses. 


FILINa. 

L    Affidavit  To  Ooxnpel  Filing  of  Plead- 

inga,  504 
XL    Certificate  That  Pleadings  Are  Not 

Filed,  504 
m.    Order  on  Oertificate,  504 

IV.  Notice  of  Motion  To  Take  Evasive 

Answer  Off  File,  504 

V.  Motion  To    Dismiss^    Failure    To 

File,  504 

L    Affidavit  To  Ooxnpel  Filing  of  Plead- 
ings. 

A.  B.,  the  defendant's  attorney,  be- 
ing duly  sworn,  says  that  the  summons 
ax^  complaint  (and  reply)  were  served 
in  this  action  more  than  ten  days 
since;  th»t  the  place  of  trial  is  laid  in 

the  county  of .    And  that  said 

summons  and    complaint    (and    reply) 


have  not  been  filed  in  said  county,  as 
appears  by  the  annexed  certificate  of 
the  clerk  thereof.    2  Abb.  Forms  207. 

n.    Oertificate  That  Pleadings  Axe  Not 
FUed. 

I,    M.    N.,    clerk   of    the    county    of 
-,   do   hereby  certify    that    no 


complaint  (or,  answer,  or,  reply)  in  the 
above  entitled  action  has  been  filed  la 
my  office. 

(Date.)  (Signature.) 

2  Abb.  Forms  207. 

m.    Order  on  Oertificate  Tliat  Plead- 
ings Are  Not  Filed. 

It  appearing  to  my  satisfaction  that 
the  (complaint)  in  this  action  has  not 
been  filed,  let  the  plaintiff  file  the 
same  with  the  clerk  of  the  county  of 

f   within   days   after 

service  of  a  copy  of  this  order;  or 
let  the  same  be,  in  default  thereof^ 
deemed  abandoned. 

(Judge 's   signature.) 

2   Abb.   Forms  207. 

IV.  Notice  of  Motion  To  Take  Evasive 

Answer  Off  the  File  (In  Sotni^). 

Take  notice,  etc.,  etc.,  that  the  an- 
swer of  the  defendant in  this 

cause,  filed,  etc.,  may  be  taken  off  the 
file^  with  costs  to  be  paid  by  the  said 
defendant.  Dated,  etc.  8  Dan.  Ch.  Pi. 
&  Pr.  (Perkins'  ed.)  2151. 

V.  Motion  To  Dismiss^  Failure  To  File 

Pleading. 

On  the  3d  day  of  December,  1878, 
a  motion  was  filed  in  the  following 
words:  "Comes  now  the  said  defend- 
ants and  move  the  court  here  to  dis- 
miss this  said  action  and  shows  the 
court  the  following  grounds  therefor. 
That  said  plaintiff  has  no  petition  on 
file  as  required  by  a  previous  order  of 
this  cpurt. 

James  Laird, 
B.  F.  Smith  and 
A.  H.  Bowen, 
Attorneys  for  defendants." 
Clutz  V.  Carter,  12  Neb.  113,  10  N.  W. 
541. 
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C7BOS8-REFERENCB : 
Preuminaby  Examination: 
Finding  of  Probable  Cause  on  Pre- 
liminarj  Examination  (a,  b). 

L    Findings  and  Oondnsions. 

A«  Findinffs  in  Action  on  Promi88or$ 
Note. 

In  tliis  aetion,  tried  before  the  court 
without  a  jury,  1  make  and  file  the  fol* 
lowing  findings  of  fact  and  conclusions 
of  law: 

Findings  of  fact.* 

I.  That  at  the  time  of  making  the 
note  hereinafter  mentioned,  the  plaint* 
iff,  and  one  C.  D.,  were  partners  in 
business,  under  the  firm  name  of  A.  B. 
ft  Co. 

n.     That  on  the  day   of 

,  18 ,  at  y  the  de- 
fendant made  his  promissory  note  in 
writing,  dated  on  that  day,  and  thereby 
promised    to  pay   to   the   plaintiff  and 

C.  D.,  under  .said  firm  name,  

dollars,  in  — ~»—  months  after  said 
date. 

m.  That  no  part  thereof  has  been 
paid. 

rv.     That  on  the  day  of 

^  18 ,  at ,  said  C.  D. 

died  leaving  the  plaintiff  sole  surviving 
partner  of  said  firm. 

Conclusions  of  law: 

I.  The  Cause  of  action  against  the 
defendant  survived  to  the  plaintiff  on 
the  death  of  C.  D. 

n.      The    defendant   is   indebted    to 

the  plaintiff  on  said  note  for 

dollars. 

Judgment  is  therefore  rendered  for 
the  plaintiff  in  the  sum'  of  ■ 

dollars,  with  costs.    2  Abb.  Forms  465. 

Bw  Findings  in  an  Action  on  Inn^ 
keeper's  Liability. 

(As  in  I,  A,  to  the  *.) 

L  That  on  the  — ^-^—  day  of 
■■ — ,  18—,  the  defendant  was  a 
common  innkeeper  at  the  town  of 
,  in  this  state. 

n.  That  on  said  day  the  defendant 
received  and  entertained  the  plaintiff 
as  a  guest  at  his  inn,  for  hire. 

in.  That  the  inn  of  the  defendant 
was  upon  the  seashore,  and  in  con- 
nection with  it  the  defendant  -  main- 
tained bathing  houses  for  the  safe- 
keeping of  the  clothing,  wardrobe,  and 
such  money  and  jewelry  of  his  guests 
as  are  usually  carried  upon  the  person 
of  guests  and  patrons  of  his  inn  and 
bathing  house. 

IV.     That  while  the  ^aintiif    was 


then  and  there  his  guest,  the  defendant 
undertook  for  compensation  paid  him  by 
the  plaintiff  to  keep  safely  in  one  of 
his  said  bathing  houses,  the  clothing  and 
such  articles  of  jewelry  and  valuables 
as  the  plaintiff  then  had  upon  his  per- 
son, while  the  plaintiff  should  bathe. 

V.  That  plaintiff  thereupon  put  into 
the  said  bathing  house  his  clothing,  his 
pocket  book  containing  money,  and 
such  other  property  as  is  usually  car- 
ried upon  the  person,  of  the  value  of 

dollars,  and  left  the  same  in 

the  possession  and  charge  of  the  de- 
fendant. 

YL  That  while  the  plaintiff  was 
there  bathing,  his  pocket  book  and 
money  were,  by  the  negligent  and  dis- 
honest management  of  the  defendant 
and  his  servants,  lost  and  stolen. 

YII.  That  the  said  inn  was  upon 
the  seashore;  and  that  facilities  for 
bathing  according  to  the  customs  of 
the  neighborhood,  and  as  the  defend* 
ant  then  well  knew,  were  a  part  of 
the  accommodations  necessary  to  be  af- 
forded by  the  innkeepers  in  that  vi« 
cinity. 

Vin.  That  the  defendant  did  not 
provide  or  maintain  a  safe  for  the  re- 
ception- of  the  money,  valuables,  or 
jewelry  of  his  guests. 

Conclusions  of  law: 

I.  That  the  defendant  is  liable  for 
the  money  so  lost  in  his  capacity  of 
innkeeper. 

II.  That  defendant  is  liable  for  the 
money  so  lost,  by  reason  of  his  neg- 
ligence and  misconduct  as  bailee  for 
hire  of  said  property. 

m.  That  the  defen^nt  is  respon- 
sible for  the  negligence  and  miscon- 
duct of  his  servants  in  the  course  of 
their  ordinary  employment. 

rv.  That  the  money  so  lost  by 
plaintiff  was  such  a  sum  as  he  might 
reasonably  carry  on  his  person. 

Y.  That  plaintiff  is  not  entitled  to 
recover  his  expenses  of  advertising  his 
loss,  or  in  employing  police  officers  to 
recover  his  said  pocket  book. 

Judgment   is  therefore  rendered  for 

the   pUiintiff  in  the   sum   of  

dollars,  with  costs.    2  Abb.  Forms  465. 

C.    Notice  of  Exceptions  to  Findings 
of  Fact. 

L  Take  notice  that  the  plaintiff  (de- 
fendant) hereby  excepts  to  the  findings 
of  fact  in  the  above  entitled  action 
in  80  far  as  they  find  in  the  third  find- 
ing that  the  contract  was  an   entire 
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contract;  that  the  plaintiffs  agreed  in 
writing  that  they  would  furnish  the 
lumber  itemized;  that  the  bill  was  for 
lumber  required  to  complete  the  eon- 
tract. 

n.  That  he  also  excepts  to  said  find- 
ings in  so  far  as  they  find  in  the 
fourth  finding,  that  the  general  de- 
livery of  the  lumber  itemized  was  on 
or  about  June  13th,  1904;  that  the  prin- 
cipal contractor  and  the  plaintiffs 
checked  over  said  bill;  that  they 
agreed  to  deduct  $88.00. 

III.  That  he  also  excepts  to  said 
findings  in  so  far  as  they  find  in  the 
fifth  finding,  that  the  lumber  pur- 
chased after  the  first  order  was  de- 
livered between  the  tenth  and  twenty- 
third  day  of  September,  1904;  that  the 
lumber  was  purchased  on  independent 
orders  at  the  usual  and  customary 
prices;  that  the  lumber  amounted  to 
one  hundred  six  and  95/100  dollars; 
that  the  principal  contractor  agreed  to 
pay  $8.00  for  each  working  day  there- 
after from  September  1,  1904,  that  the 
plant  was  not  in  operation. 

IV.  That  he  also  excepts  to  said 
findings  in  so  far  as  they  find  in  the 
sixth  finding,  that  the  defendant  re- 
fused further  payment  because  the 
plant  would  not  concentrate  ores;  that 
the  contractor  worked  on  the  plant  to 
remedy  its  defects. 

V.  That  he  also  excepts  to  said  find- 
ings in  so  far  as  they  find  in  the 
eighth  finding,  that  it  seems  to  be  an 
undisputed  proposition  that  the  con- 
tractor or  its  assigns  has  no  right  to 
demand  anytMng  more  from  the  min- 
ing company^  since  settlement  with 
them,  etc.  From  records  of  Taylor  v. 
Dall  Lead  &  Zinc  Co.,  131  Wis.  348,  111 
N.  W.  490. 

Note, — ^In  some  jurisdictions  excep- 
tions are  required  to  findings  of  fact; 
in  others  to  conclusions  of  law. 

D.  Notice  of  Exceptions  to  Conclit' 
sions^of  Court  or  Beferee. 

I.  Take  notice,  that  the  plaintiff 
excepts  to  the  first  of  the  conclusions 
of  law  found  herein  by  Mr.  Justice 
—  (or,  by  Hon.  ,  ref- 
eree). 

n.  That  he  also  excepts  to  the  sec- 
ond of  said  conclusions  of  law. 

m.  That  he  also  excepts  to  the 
third  of  said  conclusions  of  law,  in  so 
far  as  it  is  thereby  decided  that  the 
plaintiff  is  estopped  from  asserting  his 
claim  against  the  defendant  for  the 
▼alue  of  the  goods  delivered  to  S.  T. 


IV.  That  he  also  excepts  to  said 
conclusions  of  law  generally,  in  that 
it  is  not  decided  that  upon  the  facta 
proved  herein,  the  defendant  is  indebted 
to  the  plaintiff,  upon  an  account  stated, 

for  dollars.     2  Abb.    Forms 

481. 

FINES.— See    Penalties,    FoancinmBB 
AND  Fines. 

FIBE  ABMS.— See  Weapons. 

FOOD  LAWS.— See  Pure  Food  Laws. 


FOBOIBLE  ENTBY  AND  DETAINEB. 

L    Dedaratioii  on  Statute  for  FovelUa 

Entry,  506 
n.    OomplaiQt  for  Forcible  Entry,  507 
m.    Indictment   for   Forcible   Entxy, 

507 
For   other   forms,   see    8    Standabd 
Pboc.  1109. 

CBOSS-BEFEBENCE: 
Injunctions: 
Injunction    Against    Proceeding    for 
Dispossession. 

I.    I>eclaration  on  Statate  for  FordUe 


For  that  after  the  making  of  a  eer> 
tain  act  of  parliament,  made  at  a  par- 
liament holden  at  Westminster,  in  the 
county  of  Middlesex,  in  the  reign  of 
Henry  the  Sixth,  late  King  of  England, 
entitled,  ''The  duty  of  justices  of  the 
peace,  where  land  is  entered  upon  or 
detained  with  force,"  and  at  the  time 
of  the  committing  of  the  grievanees 
by  the  said  defendant  as  hereinafter 
next  mentioned,  the  said  plaintiff  was 
seized  (that  is  to  say)  in  his  demesne 
as  of  fee,  of  and  in  a  certain  dwelling 
house  (or  "close,"  according  to  the 
fact),  with  the  appurtenances,  situate 

in  the  parish  of in  the  county 

of  ^  and  the  said  plaintiff  be- 
ing so  seized  thereof,  the  said  defend- 
ant not  regarding  the  said  statute, 
heretofore,  and  after  the  making  of  the 
said  statute,  and  whilst  the  said  plain- 
tiff was  so  seized,  to-wit,  on,  etc,  with 
force  and  arms,  etc.,  broke  and  entered 
the  said  messuage  (or,  close,  etc.)  of 
the  said  plaintiff,  and  then  and  there 
in  a  forcible  manner  put  out  and  di^ 
seized  the  said  plaintiff  thereof,  and  in 
a  forcible  manner,  and  with  a  strong 
hand,  kept  and  continued  the  said 
plaintiff  so  put  out  and  disseized  for 
a  long  space  of  time,  to-wit,  from 
thence  hitherto,  and,  etc.  (Here  several 
trespasses  on  the  land  at  common  law 
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were  stated,  but  it  was  thonght  that 
they  ought  to  be  omitted,  on  the  ground 
that  treble  damages  cannot  be  given 
under  the  statute  for  any  damage  sub- 
sequent to  the  forcible  entry;  a  third 
count,  however,  was  added,  to  enable 
the  plaintiff  to  try  that  point).  By 
means  whereof  the  said  plaintiff,  for 
and  during  the  time  aforesaid,  lost  and 
was  deprived  of  the  profits,  benefits, 
and  advantages  which  might  and  other- 
wise would  have  arisen  and  accrued  to 
him  from  the  possession,  use,  occupa- 
tion, and  enjoyment  of  his  said  mes- 
suage, to-wit,  at,  etc  (venue)  afore- 
8ai£  And  other  wrongs  to  the  said 
plaintiff  then  and  there  did,  in  con- 
tempt of,  and  against  the  peace  of  our 
said  lord  the  king,  and  to  the  great 
damage  of  the  said  plaintiff,  and 
against  the  form  of  the  statute  in  such 
case  made  and  provided.  2  Chit.  PI. 
865. 

XL  Complaiiit  for  Treble  Damages  for 
Forcible  Entry  or  Detainer. 

L  That  at  the  time  hereinafter  men- 
tioned, the  plaintiff  was  owner  of  a 
freehold  estate  in  a  certain  farm  and 
dwelling  house,  bams,  and  sheds  there- 
on, in  the  possession  of  the  plaintiff, 
situate  at . 

n.     That*  on   the   dav   of 

,  18 f  the  defendant  forci- 
bly entered  thereon,  and  in  a  forcible 
manner  disseized  the  plaintiff,  and 
ejected  and  put  him  out  of  said  lands 
and  tenements,  and  by  force  and  with 
a  strong  hand  kept  him  out  therefrom, 
to  his  damage dollars;  where- 
by the  defendant,  by  force  of  section 

r. of  the  statute  "Of  Trespass 

on  Lands, ' '  forfeited  and  became  liable 
to  pay  treble  the  alnount  of  said  dam- 
ages.    1  Abb.  Femfs  472.  ■ 

UL  Sudictment  for  Forcible  Entry  and 
Detainer. 
Middlesex,  to-wit:  The  jurors  for  our 
lady  the  Queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  gentleman, 
K.  T.,  of  the  same  parish,  carpenter, 
and  L.  W.,  of  the  same  parish,  laborer, 
together  with  divers  other  persons,  to 
the  number  of  six  or  more,  to  the  jurors 
aforesaid  unknown,  on  the  third  day  of 
August,  in  the  ninth  year  of  the  reign 
of  par  sovereign  lady  Victoria,  with 
force  and  arms,  to-wit,  with  pistols, 
swords,  sticks,  staves,  and  other  of- 
fensive weapons,  at  the  paridh  afore- 
said, in  the  county  aforesaid,  into  a 


certain  bam  and  a  certain  orchard 
there  situate  and  being,  and  then  and 
there  in  the  possession  of  one  J.  N., 
unlawfully,  violently,  forcibly,  injuri- 
ously, and  with  a  strong  hand,  did 
enter;  and  the  said  J.  S.,  K.  T.,  and 
Ifc  W.,  together  with  the  said  other 
evil-dispos^  persons,  to  the  jurors 
aforesaid  unknown,  as  aforesaid,  then 
and  there,  with  force  and  arms,  to-wit, 
with  pistols,  swords,  sticks^  staves,  and 
other  offensive  weapons,  unlawfully, 
violently,  forcibly,  injuriously,  and 
with ,  a  strong  hand,  the  said  J.  M. 
from  the  possession  of  the  said  barn 
and  orchard  did  expel,  amove,  and  put 
out;  and  the  said  J.  M.  so  as  aforesaid 
expelled,  amoved,  and  put  out  from  the 
possession  of  the  said  bam  and  orchard, 
then  and  there  with  force  and  arms,  to- 
wit,  with  pistols,  swords,  sticks,  staves, 
and  other  offensive  weapons,  unlawful- 
ly, violently,  forcibly,  injuriously,  and 
with  a  strong  hand  did  keep  out,  and 
still  do  keep  out,  and  other  wrongs  to 
the  said  J.  K.  then  and  there  did: 
to  the  great  damage  of  the  said  J.  N., 
and  against  the  peace  of  owr  lady  the 
Queen,  her  crown  and  dignity.  Archb. 
Or.  PI.  713. 

FOEBCLOSXJEE.— -See  Mortgages. 

FOEPEITUBES.— See  Penai/tibs,  Foe-  * 

FEITUBXS   AND   FINE8. 


FOBOEBY. 

I.    I&dictments,  507 

A.  Forging  Bond,  507 

B.  Fromissory  Note  and  Indorsement, 

508 

C.  Deed  and  Acknowledgment,  508 

D.  Sank  Check,  509 

E.  Execution  of  Court,  510 

F.  Having  in  Possession  Forged  Bank 

Note,  510 

G.  Having    in    Possession    Fictitious 

Check,  511 
H.    Forgery  of  Orain  Check,  511 
I.     Forged  Instrument  Lost,  511 
For   other   forms,    see    8    Standard 
PROC.  1143,  1144,  1173. 

I.  Indictments. 
A.  Indictment  for  Forging  a  Bond, 
Nottingham.  That  B.  W.,  late  of, 
etc.,  and  W.  M.,  late  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  afore- 
said, feloniously  did  falsely  make,  forge 
and  counterfeit,  and  did  cause  and  pro- 
cure to  be  falsely  made,  forged  and 
counterfeited,  a  certain  bond,  purport- 
ing to  be  signed  by  one  J.  L.,  then 
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deceased,  in  his  lifetime,  with  the  mark 
of  him  the  said  J.  L.,  and  to  be  sealed 
and  delivered  by  the  said  J.  L.  in  his 
lifetime,  the  tenor  of  which  said  bond 
is  as  follows:  "Know  all  men,  etc. 
(here  set  out  the  bond  verbatim),  the 
mark  of  J.  z  L.     Sealed  and  delivered 

in  the  presence  of ,  the  mark 

of  A.  B.,  C.  D.,"  with  an  intent  to  de- 
fraud W.  B.  and  T.  W.,  executors  of 
the  last  will  and  testament  of  the  said 
J.  L.,  of  the  sum  of  two  hundred  and 
fifty  pounds,  against  the  form  of  the 
statute,  etc.,  and  against  the  peace, 
etc.  And  the  jurors,  etc.,  do  further 
present,  that  the  aforesaid  B.  W.  and 
W.  M.  afterwards,  to-wit,  on  the  said, 
etc,  at,  etc.,  aforesaid,  a  certain  false, 
forged  and  counterfeited  bond,  pur- 
porting to  have  been  signed  by  the 
said  J.  L.,  then  deceased,  in  his  life- 
time,  with  his  mark,  and  to  have  been 
sealed  and  delivered  by  the  said  J.  I*, 
in  his  lifetim«,  with  force  and  arms, 
feloniously  did  utter  and  publish  as  a 
true  bond,  which  said  bond  so  as  afore- 
said falsely  made  and  counterfeited, 
is  in  words  and  figures  following  (here 
set  out  the  bond),  with  an  intent  to 
defraud  the  said  W<.  B.  and  T.  W., 
executors  of  the  last  will  and  testa- 
ment of  the  said  J.  L.,  of  the  sum 
of  two  hundred  and  fifty  pounds,  the 
said  B.  M.  and  W.  H,,  at  the  time  of 
publishing  the  said  last  mentioned 
false,  forged  and  counterfeit  bond,  by 
them  as  aforesaid,  then  and  there  well 
knowing,  and  each  of  them  well  know- 
ing, the  said  bond  to  have  been  false, 
forged  and  counterfeited,  against  the 
form  of  the  statute,  «tc.,  and  against 
the  peace,  etc.    3  Chit.  Cr.  L.  1065b. 

B.    Indictment  for  Forgery,  Bromia- 
8ory  Note  and  Indorsement, 

'^The  jurors  for  the  state,  upon  their 
oath,  present  that  Charles  E.  Cross  and 
Samuel  C.  White,  both  late  of  the 
county  of  Wake  and  state  aforesaid, 
on  the  8th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  eightyeight,  and  within  the 
jurisdiction  of  this  court,  at  and  in 
the  county  aforesaid,  unlawfully  and 
feloniously,  of  their  own  head  and 
imagination,  did  wittingly  and  falsely 
make,  forge  and  counterfeit,  and  then 
and  there  wittingly  assent  to  the  falsely 
making,  forging  and  counterfeiting,  a 
certain  promissory  note  for  the  pay- 
ment   of   money,    which    said    forged 


I  promissory   note   is   of   the   tenor   fol- 
lowing, that  is  to  say: 

"  '$6,250.00.  March  8th,  1888. 

'*  'Four  months  after  date  we,  D.  H. 
Graves,  principal,  and  W.  H.  Sanders, 
the  other  subscribers,  sureties,  promiae 
to  pay  the  State  National  Bank  of 
Baleigh,  Korth  Carolina,  or  order, 
sixty-two  hundred  and  fifty  dollars^ 
negotiable  and  payable  at  State  Na- 
tional Bank  of  Raleigh,  N.  C,  with  in- 
terest at  the  rate  of  eight  per  cent,  per 
annum  after  maturity  until  paid,  for 
value  received,  being  for  money  bor- 
rowed, the  said  sureties  hereby  agree- 
ing to  continue  and  remain  bound  for 
payment  of  this  note  and  interest,  not- 
withstanding any  extension  of  time 
granted  from  time  to  time  to  the  prin- 
cipal debtor,  waiving  all  notice  of  such 
extension  of  time  from  either  payor  or 
payee;  and  I  do  hereby  appoint  Sam- 
uel C.  White,  cashier,  my  true  and  law- 
ful attorney,  to  sell  any  or  all  collat- 
erals we  may  have  in  his  hands  to  pay 
this  claim,  if  I  should  fail  to  do  so 
when  said  claim  falls  due,  after  giving 
me  ten  days'  notice  of  his  intention 
to  sell  the  same,  and  pay  any  Burplna 
that  may  remain  to  me. 

"  *D.   H.   Graves. 
**  'W.  H.  Sanders.' 

"And  upon  the  back  of  which  said 
false,  forged  and  counterfeited  promis- 
sory note  is  stamped  and  written,  'D. 
D.  D.  H.  Graves.  $6,250.00.  July  8th,' 
with  intent  to  defraud,  contrary  to  the 
form  of  the  statute  in  such  ease  made 
and  provided,  and  against  the  peaee 
and  dignity  of  the  state."  State  v. 
White,  11  Cr.  L.  Mag.  231,  232,  233. 

C.    Indictment  for  Forgery,  Deed  and 
Acknowledgment, 

"And  the  said  prosecuting  attorney 
of  said  county,  prosecuting  as  afore- 
said, further  gives  the  court  now  here 
to  understand  and  be  informed  that 
heretofore,  to-wit,  on  the  25th  day  of 
August,  A.  D.  1876,  at  the  township 
in  the  county  of  Hillsdale  aforesaid, 
one  Eleanor  Van  Alstine  died  eeised  of 
certain  real  estate,  situate  in  the  town- 
ship of  Somerset  aforesaid,  in  the 
county  aforesaid,  and  known  and  de- 
scribed as  the  southeast  quarter  of  the 
northwest  quarter  of  section  twenty- 
six,  town  five  south,  range  one  west, 
and  that  afterwards,  heretofore,  to- wit, 
on  the  16th  day  of  April,  A.  D.  1877, 
at  the  township  of  Somerset,  in  the 
county  aforesaid,  Cliarles  Van  Alstine, 
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CliarleB  A.  Parker  and  Edwin  C.  Cleve- 
land did  falsely  and  feloniously  make, 
forge  and  counterfeit  a  certain  paper 
writing,  being,  or  purporting  to  be,  a 
deed  or  conveyance  from  the  aforesaid 
Eleanor  Van  Alstine,  to  the  said 
Charles  Van  Alstine,  of  the  aforesaid 
deseribed  lands,  situate  in  the  town- 
ship of  Somerset,  in  said  county,  and 
did  then  and  there  falsely  and  felon- 
iously make,  forge  and  counterfeit  on 
the  back  of  the  aforesaid  deed  or  con- 
veyance a  certain  other  paper  writing, 
being,  or  purporting  to-be,  a  certificate 
of  acknowledgment  of  the  execution 
by  the  said  Eleanor  Van  Alstine  of 
the  aforesaid  deed  or  conveyance  from 
the  aforesaid  Eleanor  Van  Alstine  to 
the  said  Charles  Van  Alstine,  before 
the  said  Charles  A.  Parker,  a  notary 
public  in  and  for  the  county  of  Lena- 
wee, and  state  of  Michigan,  which  said 
deed  or  conveyance  was  of  a  nature 
proper  to  be  recorded  according  to  the 
law;  and  the  same,  together  with  the 
said  certificate  of  acknowledgment,  aft- 
erwards, to-wit,  on  the  16th  day  of 
April,  A.  D.  1877,  was  duly  recorded  in 
the  office  of  the  register  of  deeds  in  and 
for  the  county  of  Hillsdale  and  state 
of  Michigan,  in  liber  72  of  deeds,  on 
page  611,  with  intent  to  defraud,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,"  etc.  People 
V.  Van  Alstine,  6  Cr.  L.  Mag.  715,  719. 

D.    Indidmeni    for    Forgery    (Bank 
Cheek). 

''City  and  county  of  New  York,  ss.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  New  York,  upon 
their  oath,  present:  That  George  B. 
.dements,  late  of  the  first  ward  of  the 
city  of  New  York,  in  the  county  of 
New  York  aforesaid,  on  the  3d  day  of 
September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty- 
one,  with  force  and  arms,  at  the  ward, 
city  and  county  of  New  York,  afore- 
said, felonioudy  did  falsely  make, 
forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and 
counterfeited,  and  willingly  aid  and  as- 
sist in  the  false  making,  forging  and 
counterfeiting,  a  certain  instrument  and 
writing,  commonly  called  a  bank  check, 
which  said  false,  forged  and  counter- 


feited  instrument    and    writing,   is   as 

follows,  that  is  to  say: 

*No.  492. 

Jersey  City,  Sept.  3,  1861. 

The  Bank  op  Jbesbt  City. 

Pay  to  the  order  of  Livermore,  Clews 
&  Mason,  twenty-four  hundred  sixty-six 
dollars  and  ninety-three  cents. 

-  M.  Barker  &  Son. 
Certified  by  Sparks,  Bank,  J.  C. 
$2,466.93. ' 

With  intent  to  injure  and  defraud 
Charles  P.  Livermore,  Henry  Clews  and 
Henry  M.  Mason,  and  divers  other  per- 
sons to  the  jurors  aforesaid  tinknown, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present:  That 
the  said  George  B.  Clements,  late  of 
the  ward,  city  and  countv  aforesaid, 
afterward,  to-wit,  on  the  day  and  year 
last  aforesaid,  with  force  and  arms,  at 
the  ward,  city  and  county  aforesaid, 
feloniously  and  falsely  did  utter  and 
publish .  as  true,  with  intent  to  injure 
and  defraud  the  said  Charles  P.  Liver- 
more, Henry  Clews  and  Henry  M.  Ma- 
son, and  divers  other  persons  to  the 
jurors  aforesaid  unknown,  a  certain 
false,  forge^  and  counterfeited  instru- 
ment in  writing,  commonly  called  a 
bank  check,  which  said  last  mentioned 
false,  forged  and  counterfeited  instru- 
ment and  writing  is  as  follows,  that 
is  to  say: 
i  ]^Q   492. 

Jersey  City,  Sept.  3,  1861. 

Tbx  Bank  or  Jsbset  City. 

Pay  to  the  order  of  Livermore,  Clews 
&  Mason,  twenty-four  hundred  sixty-six 
dollars  ninety-three  cents. 

M.  Barker  &  Son. 
Certified  by  Sparks,  Bank,  J.  C. 
$2,466.93.' 

The  said  George  B.  Clements,  at  the 
said  time  he  so  uttered  and  published 
the  last  mentioned  false,  forged  and 
counterfeited  instrument  and  writing 
as  aforesaid,  then  and  there  well  know- 
ing the  same  to  be  false,  forged  and 
counterfeited,  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people 
of  the  state  of  New  York  and  their 
dignity. 

,  district  attorney." 

Clements  v.  People,  5  Park.  Cr.  (N. 
Y.)  337,  338. 
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Note, — ^Beveraed  on  error  because 
proof  showed  only  certificate  on  check 
to  be  forged. 

E.    Indictment    far   Forgery,    Ezeov^ 
tion  of  Court. 

That  L.  Y.,  late  of,  etc.,  falsely,  un- 
lawfully and  wickedly  devising,  con- 
triving and  intending,  one  A.  K.,  late 
of  the  same  parish  and  county,  yeoman, 
unjustly,  maliciously  and  injuriously  to 
aggrieve,  oppress  and  impoverish,  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  wicked  mind,  inven- 
tion andimagination,  unlawfully,  know- 
ingly, subtly  and  falsely,  did  forge  and 
counterfeit  a  certain  writing  engrossed 
on  parchment,  in  form  and  to  the  like- 
ness and  similitude  of  a  writ  of  our 
lord  the  king,  of  fieri  facias,  to  the 
tenor  following,  that  is  to  say,  George, 
etc.  (here  set  out  the  forged  writ  with 
accuracy).  And  the  jurors,  etc.,  do 
further  present  that  the  said  L.  T.  of 
his  wicked  mind,  invention  and  imagi* 
nation,  afterwards,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  the  said  false,  forged 
and  counterfeit  writing,  falsely  forged, 
purporting  to  be  a  writ  of  fieri 
facias,  subtly,  falsely,  knowingly  and 
deceitfully,  did  pronounce  and  publish, 
and  then  and  there,  to-wit,  on  the 
same,  etc.,  at,  etc.,  aforesaid,  subtly, 
falsely,  knowingly  and  deceitfully,  as  a 
true  writ  of  our  said  lord  the  king,  of 
fieri  facias,  did  cause  to  be  delivered 
to  the  then  sheriff  of  Salop,  for  execu- 
tion to  be  made  thereof,  and  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, did  cause  to  be  seized  and  taken, 
divers  goods  and  chattels  of  the  said 
A.  E.  by  pretense  of  that  writ,  to  the 
great  damage  and  oppression  of  the 
said  A.  E.  to  the  evil  example,  etc.,  ani 
against  the  peace,  etc.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  L.  T.  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  wicked  mind,  -  inten* 
tion,,  imagination,  a  certain  false, 
forged  and  counterfeit  writing,  en- 
grossed on  parchment,  falsely  forged, 
in  form  and  to  the  likeness  and  simili- 
tude of  a  writ  of  our  said  lord  the 
king,  of  fieri  facias,  issuing  out  of  the 
said  court  of  our  said  lord  the  king, 
of  common  pleas,  unlawfully,  subtly, 
knowingly  and  deceitfully  did  pro- 
nounce and  publish,  as  a  true  writ  of 
our  said  lord  the  king,  whose  tenor  fol- 
lows,* that  is  to  say  (set  out  the  writ), 
he  the  said  L.  Y.  then  and  there,  to- 


'  wit,  on  the  same,  etc.,  at,  etc.,  afore- 
said, well  knowing  the  same  to  be 
falsely  forged  and  counterfeited,  and 
the  same,  then  and  there,  to-wit,  on  the 
same,  etc,  at,  etc.,  aforesaid,  unlaw- 
fully, subtly,  knowingly  and  deeeitfnlly 
did  cause  to  be  delivered  to  the  then 
sheriff  of  'Salop^  for  execution  to  be 
made  thereof,  and  afterwards,  to-wit, 
on  the  same,  etc.,  at,  ete^  aforesaid, 
did  cause  to  be  seized  and  taken,  divers 
goods  and  chattels  of  the  «aid  A.  K. 
by  virtue  of  that  writ,  to  the  greats 
damage  and  oppression  of  the  said  A« 
K.,  to  the  evil  example,  etc.,  and  against 
the  peace,  etc.    3  Chit.  Or.  L.  1045. 

F.    Indictment,  Having  in  Posaessum 
Forged  Sank  Note. 

"City  and  county  of  New  York,  ss.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  eounty  of  New  York,  upon 
their  oath,  present:  That  William 
Smith,  late  of  the  first  ward  of  the  city 
of  New  York,  in  the  county  of  New 
York  aforesaid,  and  John  Tomlinson, 
late  of  the  same  place,  on  the  thirteenth 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty- 
one,  with  force  and  arms  at  the  ward, 
city  and  county  aforesaid,  feloniously 
had  in  their  possession  a  certain  forged 
and  counterfeited  negotiable  promissory 
note,  for  the  payment  of  money,  to-wit, 
the  sum  of  five  dollars,  commonly  called 
a  bank  note,  purporting  to  have  been 
issued  by  a  certain  corporation  or  com- 
pany, called  the  Judson  Bank,  duly  au- 
thorized for  that  purpose  by  the  laws 
of  the  state  of  New  York,  a  further 
description  of  which  said  last  mentioned 
forged  and  counterfeited  negotiable 
promissory  note  for  the  payment  of 
money,  is  to  the  iurors  aforesaid  un- 
known, with  intention  to  utter  and  pass 
the  same  as  true,  and  to  permit,  cause 
and  procure  the  same  to  be  so  uttered 
and  passed,  with  the  intent  to  injure  and 
defraud  one  Charles  Meyer,  and  divers 
other  persons  to  the  jurors  aforesaid 
unknown,  he  the  said  William  Smith 
and  John  Tomlinson,  then  and  there 
well  knowing  the  said  last  mentioned 
forged  and  counterfeited  promissory 
note,  for  the  payment  of  money,  to 
be  forged  and  counterfeited  as  afore- 
said, against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the 
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8tate.of  New  York  and  their  dignity. 
,  district  attorney." 

Tomlinson  v.  People,  5  Park.  Cr.  (N. 
Y.)  313. 

6.  Indictment,  Having  in  Possession 
Fictitious  Check,  With  Intent 
To  Utter. 

''And  the  grand  jurors  aforesaid,  up- 
on their  oath  aforesaid,  do  further 
say  and  present  that  Chas.  F.  Allen, 
at  the  county  of  Jackson,  state  of  Mis- 
souri, on  the  thirteenth  day  of  August, 
1892,  unlawfully  did  have  in  his  pos- 
session, and  custody  a  certain  false, 
forged  and  counterfeit  check  purport- 
ing to  be  made  by  H.  A.  Faunte,  a 
fictitious  person,  and  purporting  to  be 
drawn  on  the  Midland  National  Bank, 
a  banking  corporation  duly  organized 
according  to  the  laws  of  the  state  of 
Missouri,  which  said  false,  forged  and 
counterfeit  check  is  of  the  tenor  fol- 
lowing: 

'Kansas  City,  Mo.,  Aug.  13,  1892. 
Midland  National  Bank  $28,  No.  57. 

Capital,  $500,000. 
Pay   to   Harry   F.     Allen,    for    wages 
$28.50-100. 
Twenty-eight  .    .    .  50-100  dollars. 

(Signed)  H.  A.  Faunce.' 

with  the  felonious  intent  to  utter,  pass, 
sell  and  exchange  the  said  false,  forged 
and  counterfeit  check  as  true  to  JuHus 
Stein  and  Sigmund  Stein,  parties  do- 
ing business  under  the  name  and  style 
of  the  National  Clothing  Company,  with 
intent  to  defraud  them,  the  said  Julius 
Stein  and  Sigmund  Stein,  parties  as 
aforesaid;  he,  the  said  Charles  F.  Allen, 
then  and  there  well  knowing  the  said 
check  to  be  false,  forged  and  counter- 
feit, against  the  peace  and  dignity  of 
the  state."  State  v,  Allen,  110  Mo. 
548,  22  S.  W.  792. 

H.  Indictment,  Forgery  of  Orain 
Cheek. 

''First  count:  In  the  name  and  by 
the  authority  of  the  state  of  Kansas,  I, 
Jno.  C.  Sheridan,  county  attorney  in 
and  for  the  county  of  Miami,  in  the 
said  state  of  Kansas,  who  prosecute 
for  and  on  behalf  of  said  state,  in  the 
district  court  of  said  district,  sitting 
in  and  for  the  said  county  of  Miami, 
and  duly  empowered  to  inform  of  of- 
fenses committed  within  said  county  of 
Miami,  come  now  here  and  give  the 
court  to  understand  and  be  informed, 
that  on  or  about  the  24th  day  of  Janu- 
ary, 1884,  at  the  county  of  Miami,  in 
the  state  of  Kansas,  one  8.  W.  Lee, 


with  the  intent  then  and  there  to  de- 
fraud, feloniously  and  wilfully  did 
falsely  make,  forge  and  counterfeit  a 
certain  instrument  of  writing,  to-wit, 
a  grain  check  for  the  payment  of 
money,  to-wit,  the  sum  of  thirty-five 
dollars  and  seventy-five  cents  ($35.75), 
the  same  purporting  to  be  the  act  of 
another  person,  to-wit,  of  one  M.  Beed, 
which  said  false,  forged  and  counter- 
feited grain  check  is  of  the  purport, 
value  and  effect  as  in  the  following 
copy  thereof,   to-wit: 

'Louisburg,  Kan.,  January  24,  1883. 

M.   Beed:   Pay  L.   Johnson,   for   corn, 

gross     ,    tare     ,     net 


-,   bu. 


-,    at 


cts.,  $35.75. 

M.  Beed, 
Per  J.  H.  B.;  Weigher.' 

by  which  said  false,  forged  and  coun- 
terfeited grain  check  a  pecuniary  de- 
mand and  obligation  was  then  and  there 
purported  to  be  created,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided."  State  v.  Lee,  32  Kan. 
360,  4  Pae.  653. 

I.    Indictment,     Forged     Instrument 
Lost. 

''The  grand  jury  aforesaid,  on  their 
oaths  aforesaid,  do  further  charge  and 
present  that  the  said  John  T.  Callahan,  • 
on  April  23d,  1887,  at  said  county  and 
State  aforesaid,  did  then  and  there  un- 
lawfully, feloniously  and  falsely  forge 
and  counterfeit  a  certain  promissory 
note  for  the  payment  of  money,  by 
then  and  there  unlawfully,  feloniously 
and  falsely  forging,  counterfeiting  and 
signing  the  name  of  John  M.  Henry  to 
said  false,  forged  and  counterfeited 
note  as  one  of  the  makers  thereof, 
which  said  note  was  dated  April  23d, 
1887,  due  in  one  year  after  date,  pay- 
able to  the  order  of  Beed  &  Macken- 
bach,  calling  for  two  hundred  dollars, 
with  eight  per  cent,  interest  from  ma- 
turity, and  purporting  to  have  been 
executed  by  J.  T.  Callahan,  Samuel 
Hanlin  and  John  M.  Henry;  that  said 
note  has  been  destroyed,  or  is  in  the 
possession  of  some  one  to  the  grand 
jury  unknown;  that  the  grand  jury  are 
unable  to  set  out  the  same  according 
to  its  tenor;  with  intent  to  defraud 
William  H.  Beed  and  Charles  A.  Mack- 
enbach,  of  the  firm  of  Beed  &  Macken- 
bach,  contrary  to  the  form  of  the  stat- 
ute, in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
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the  State  of  Indiana."    State  t'.  Calla- 
han, 124  Ind.  364,  24  N.  E.  732. 

Note, — Held   sufficient   where  instru- 
ment has  been  lost. 

FORMER   ACQUITTAL  OR  CONVIC- 
TION.— See  Arraionicent  and  Plea. 


FOBTHOOMINa  BONDS. 

Forthcoming  Bond,  Condition  of, 

''The  condition- of  the  above  obliga- 
tion is  such  that  whereas  the  said 
David  P.  Marum  has  instituted  an  ac- 
tion before  Eugene  McGinnis,  a  justice 
of  the  peace  of  Preston  county.  State 
aforesaid,  to  recover  the  possession  of 
one  gray  horse  of  the  value  of  one  hun- 
dred dollars  from  the  said  Bratt,  who 
holds  the  same  as  deputy  sheriff  of 
said  county  by  virtue  of  tax  receipts 
.against  Calhoun  and  Evans;  and  where- 
as the  said  Marum  desires  to  have  im- 
mediate possession  of  said  horse;  now 
therefore,  if  said  Marum  shall  pay  all 
costs  and  damages,  which  may  be 
awarded  against  him  or  sustained  by 
any  person  by  reason  of  such  suit,  and 
shall  have  the  said  horse  forthcoming 
to  answer  any  judgment  or  order  of  the 
justice  respecting  the  same  made  at 
any  time  during  the  pendency  of  the 
action,-  then  the  above  obligation  to 
be  void,  otherwise  shall  remain  in  full 
force  and  virtue."  Bratt  v.  Marum,  24 
W.  Va.  653. 


FBAUD  AND  DEOBIT. 

I.    Dedaratloiis,  512 

A.  False  Warranty  of  Horse,  512 

B.  False  Warranty  of  Cable,  513 

C.  Deceit   in   Selling   Smaller   Qtuin- 
tity,  513 

D.  Deceit   in  Selling  Smaller   Quan- 

tity of  Land,  514 

E.  Misrepresentation  as  to  Quantity 

of  Business,  514 
P.    Misrepresentation    to    Third   Per- 
sons, Credit  Obtained,  515 
n.    Oomiilaliits,  516 

A.  Fraudulently      Selling       Smaller 

Quantity  of  Land,  516 

B.  Fraudulently    Delivering    Smaller 

Quantity,  516 
0.    Fraudulently  Misrepresenting 
Value  of  Good-Will,  517 

D.  Fraudulently  Representing   Goods 

To  Be  Seller's  Property,  517 

E.  Frau dulently   Misrepresenting 

Value  of  Stock,  517 
E.    Fraudulently  Obtaining  Goods  on 
Credit,  518 


G.    Fraudulently  Obtaining  Credit  far 
Another,   518 
UL    Defensao,  518 

A.  Denial  of  Falsity,  518 

B.  Denial  of  Scienter,  518 

C.  Answer,  Denial  of  Fraud  in  Ob- 

taining Deed,  518 

D.  Plea,  False  Bepresentations  as  to 

Existence  of  Patent,  518 

E.  Bejoinder,    Denial    of    Fraud    i» 

Obtaining  Judgment,  519 

CBOSSRBPERENCES : 

Bills  and  Notes: 
Answer  That  the  Note  Was  for  Goods 
Sold  by  Means  of  Deceit. 
Rescission  and  Cancellation: 
Complaint  To  Cancel  a  Contract  for 
Fraud. 
Sales: 

Complaint,   Sale   and    Delivery,    An- 
ticipating and  Avoiding  Defense  of 
Payment; 
Complaint,   Sale  and    Delivery,    An- 
ticipating and  Avoiding  Defense  of 
an  Unexpired  Credit; 
Complaint  Against  Fraudulent  Buyer, 
Seeking      Injunction      Bestraining 
€ale  Pending  Suit. 
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Complaint  by  Seller  Against  Fraud- 
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Warranty: 
Declaration  for  False    Warranty    of 
Horse. 

I.    Declarations. 

A.    Declaration    for   False   Warranty 
of  Horse. 

For  that  whereas  the  said  plaintiff 
heretofore,  to-wit,  on,  etc.,  at,  etc 
(v,enue),  at  the  special  instance  and 
request  of  the  said  defendant,  bargained 
with  the  said  defendant  to  buy  of  the 
said  defendant  a  certain  (horse),  at  and 
for  a  certain  price  or  sum  of  money, 

to-wit,  the  sum  of  £ ,  and  the 

said  defendant  by  then  and  there  false- 
ly and  fraudulently  warranting  the  said 
(horse)  to  be  (sound  and  quiet  in  har- 
ness), then  and  there  sold  the  said 
(horse)    to  the   said   plaintiff  for   the 

said  sum  of  £ ,  which  was  then 

and  there  paid  by  the  plaintiff  to  the 
said  defendant;  whereas,  in  truth  and 
in  fact,  the  said  (horse)  was,  at  the 
time  of  the  said  warranty  and  sale 
thereof  (unsound,  unsteady,  restive  and 
ungovernable  in  harness,  and  hath  from 
thence  hitherto  so  remained  and  con- 
tinued.   And  the  said  plaintiff  in  faet 
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saitli  that  the  said  defendant,  by  means 
of  the  premises,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  aforesaid, 
falsely  and  fraudulently  deceived  the 
said  plaintiff  on  the  sale  of  the  said 
(horse)  as  aforesaid,  and  thereby  the 
said  (horse)  afterwards,  to- wit,  on  the 
day  and  year  aforesaid,  not  only  be- 
came of  no  use  or  value  to  the  said 
plaintiff,  but  alsp  then  and  there  greatly 
kicked,  hurt,  injured  and  spoiled  a  cer- 
tain other  horse  of  the  said  plaintiff, 
of  great  value,  to-wit,  of  the  value  of 

£ ,   and   thereby   also  the   said 

plaintiff  was  then  and  there  put  to 
great  expense  of  his  moneys,  in  the 
whole    amounting    to    a    large   sum    of 

money,  to-wit,  the  sum  of  £ ,  in 

and  about  the  feeding  and  taking  care 
of  and  selling  and  disposing  of  the 
said  (horse),  to-wit,  at,  etc.  (venue), 
aforesaid.     2  Chit.  PI.  679. 

B.     Declaration    for   False    Warranty 
of  Cable, 

For  that  whereas  the  said  plaintiffs, 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue),  at  the  special  instance  and 
request  of  the  said  defendants,  bar- 
gained with  the  said  defendants  to  buy 
of  them  the  said  defendants  a  certain 
cable,  at  and  for  a  certain  price  or  sum 
of  money,  to-wit,  the  sum  of,  etc.,  of 
lawful  money  of  Great  Britain:  and  the 
said  defendants  then  and  there,  by 
falsely  and  fraudulently  warranting  the 
said  cable  to  be  a  new  British-made 
cable,  then  and  there  sold  the  said 
cable  to  the  said  plaintiffs,  for  the  said 

sum  of  £ ,  then  and  there  paid 

by  the  said  plaintiffs  to  the  said  de- 
fendants for  the  same;  whereas  in  truth 
and  in  fact  the  said  cable,  at  the  time 
of  the  said  warranty  and  sale,  was 
not  a  new  British-made  cable,  but  was 
then  and  there  a  cable  made  of  the 
materials  of  an  old  rotten  unlaid  Bus- 
sian  cable,  and  of  half  clean  hemp, 
and  other  toppings,  and  hemp  from 
which  the  staple  part  thereof  had  been 
taken  away  by  the  manufacturer,  con- 
trary to  the  statute  in  such  case  made 
and  provided.  And  the  said  plaintiffs 
in  fact  say  that  the  said  defendants, 
by  means  of  the  premises,  on  the  day 
and  year  aforesaid,  at,  etc.,  aforesaid, 
falsely  and  fraudulently  deceived  them 
tho  said  plaintiffs  on  the  sale  of  the 
said  cable  as  aforesaid.  By  mean& 
whereof  the  said  plaintiffs,  confiding 
in  the  said  warranty,  used  and  employed 
the    said   first    mentioned   cable    as    a 


ts 


cable  in  and  for  a  certain  ship  or  ves- 
sel of  the  said  plaintiffs  called  the 
Shakespeare;  and  afterwards,  to-wit, 
on,  etc.,  whilst  the  said  ship  or  vessel 
was  anchored  by  the  said  last  men- 
tioned cable,  in  a  certain  place  called 
Yarmouth  Beads,  the  said  last  men* 
tioned  cable,  from  its  being  so  made 
as  aforesaid,  then  and  there  broke,  and 
the  said  ship  or  vessel  was  in  imminent 
peril  of  being  wrecked,  and  the  lives 
of  tho  crew  thereof  were  greatly  en- 
dangered, and  also  thereby  the  said 
plaintiffs  were  forced  and  obliged  to, 
and  necessarily  did,  lay  out  and  expend 
a  large  sum  of  money,  to-wit,  the  sum 

of  £, ^  of  like  lawful  money,  in 

and  about  purchasing  and  getting  on 
board  the  said  ship  or  vessel,  a  certain 
other  cable  for  the  said  ship  or  vessel, 
in  the  place  of  the  said  first  mentioned 
cable,  and  also  thereby  the  said  ship 
or  vessel  was  greatly  delayed  in  a  cer- 
tain voyage  in  which  she  was  then 
engaged,  and  the  said  plaintiffs  lost  and 
were  deprived  of  divers  large  profits 
and  gain,  which  they  otherwise  would 
have  made  from  the  earnings  of  the  said 
ship  or  vessel,  to-wit,  at,  etc.,  aforesaid. 
2  Chit.  PI.  682. 

C.  Declaration  for  Deceit  in  Selling 
Smaller  Qttantity  of  Coal  Than 
Pretended, 

For  that  whereas,  before  the  commit- 
ting of  the  grievance  by  the  said  de- 
fendant hereinafter  next  mentioned,  to- 
wit,  on,  etc.,  at,  etc.  (venue);  the  said 
plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  bargained 
for  and  agreed  to  buy  of  the  said  de- 
fendant, and  the  said .  defendant  then 
and  there  sold  to  the  said  plaintiff,  a 
large  quantity,  to-wit  (two  chaldrons 
and  a  half  of  coals,  wharf  measure), 
at  and  for  a  certain  price  or  sum  of 
money,  to-wit,  at  and  after  the  rate  or 

price  of  £ of  lawful  money  of 

Great  Britain,  for  each  and  every  chal- 
dron thereof;  and  the  said  defendant 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  aforesaid, 
fraudulently  and  deceitfully  contriving 
and  craftily  and  subtly  intending  to 
deceive  and  defraud  the  said  plaintiff 
in  this  behalf,  did  fraudulently  and 
deceitfully  deliver  to  the  said  plain- 
tiff a  certain  quantity  of  coals, 
as  and  for  the  said  quantity  of 
coals  so  bargained  for  and  sold  to  the 
said  plaintiff  as  aforesaid,  whereas  in 
truth  and  in  fact  the  said  coals  so  de- 
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livered  to  the  said  plaintiff  by  the  said 
defendant  as  aforesaid,  at  the  time  of 
the  delivery  thereof  as  aforesaid,  were 
deficient  in  the  full  quantity  which  they 
ought  to  have  contained,  and  wanted  of 
the  said  quantity  which  they  ought  to 
have  contained,  divers,  to-wit,  twenty 
bushels  of  coals,  as  the  said  defendant 
then  and  there  well  knew;  and  so  the 
said  plaintiff  saith  that  the  said  de- 
fendant falsely  and  fraudulently  de- 
ceived and  defrauded  the  said  plaintiff 
in  the  said  sale,  and  thereby  he  the 
said  plaintiff  lost,  and  was  deprived  of 
all  the  benefit  and  advantage  which  he 
might  and  would  otherwise  have  derived 
and  acquired  from  the  said  sale,  and 
hath  been,  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured  and 
damnified,  to*wit,  at,  etc.  (venue),, 
aforesaid.    2  Chit.  PI  685. 

D.  Declaration  for  Deceitfully  Sell- 
ing Land  for  Greater  Quantity 
Than  it  Was. 

For  that  whereas  the  said  plaintiff, 
on,  etc.,  at,  etc.  (venue),  bargained 
with  the  said  defendant  to  buy  of  him 
a  certain  piece  or  parcel  of  ground  of 
the  said  defendant  called,  etc.,  situate 

and  being  in  the  parish  of  , 

in  the  county  of y  and  the  said 

defendant  then  and  there,  to-wit,  at, 
etc.  (venue),  aforesaid,  well  knowing 
the  said  close  to  contain  a  much  less 
quantity  than  (three  acres)  of  land, 
to-wit,  the  quantity  of  (two  acres  and 
a  half)  of  land  only,  by  then  and  there, 
to-wit,  at,  etc.  (venue),  aforesaid,  false- 
ly and  fraudulently  warranting  the  said 
close  to  contain  (three  acres)  of  land, 
then  and  there,  to-wit,  at,  etc.  (venue), 
falsely, «  fraudulently  and  deceitfully, 
sold  the  said  close  to  the  said  plaintiff, 
at   and   for  a  certain   sum   of  money, 

to-wit,  the  sum  of  £ ,  of  lawful 

money  of  Great  Britain  to  be  therefore 
paid  by  the  said  plaintiff  to  the  said 
defendant,  and  which  was  then  and 
there,  to-wit,  at,  etc.,  aforesaid,  accord- 
ingly paid  for  the  same;  whereas  in 
truth  and  in  fact  the  said  close,  so  as 
aforesaid  sold  by  the  said  defendant 
to  the  said  plaintiff  did  not  contain 
(three  acres)  of  land,  but,  on  the  con- 
tVary  thereof,  contained  a  much  less 
quantity  than  (three  acres)  of  land, 
to-wit,  the  quantity  of  (two  acres  and 
a  half)  only;  by  means  of  which  prem- 
ises the  said  defendant  lost  great  gains 
and  profits  which  he  otherwise  would 
have  made  and  derived  from  the  pur* 


chase,  of  the  said  close,  and  was  put 
to  great  charge  and  expense,  to-wit,  at, 
etc.  (venue);  and  so  the  said  plaintiff 
in  fact  saith  that  the  said  defendant, 
on,  etc.,  aforesaid,  falsely  and  fraudu- 
lently deceived  him,  to-wit,  at,  ete^ 
aforesaid.    2  CHiit.  PI.  687. 

£.    Declaration  for  Mierepreaenfation 
as  To  Quantity  of  Business, 

For  that  whereas,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant,  as  here- 
inafter next  m-entioned,  the  said  de- 
fendant was  possessed  of  a  certain  pub- 
lie  house,  called  and  known  by  the  sign 
of  the  ('*Sun"),  and  carried  on  there- 
in the  trades  and  business  of  a  publican 
and  victualer,  and  dealer  in  wines  and 
spirits,  to-wit,  at,  etc.  (venue).  And 
the  said  defendant  then  and  there  rep- 
resented to  the  said  plaintiff  that  he 
was  possessed  of  a  certain  lease,  of  and 
in   the   said   premises,   to-wit,   for   the 

term    of   ,    etc.    (according   to 

the  fact) ;  and  the  said  defendant  being 
desirous  of  selling  and  disposing  of  the 
said  lease  and  the  good-will  of  the  said 
premises,  and  trades  and  business,  here- 
tofore, to-wit,  on,  etc.  (day  of  misrepre- 
sentation, or  about  it),  at,  etc.  (venue), 
aforesaid,  wrongfully  and  injuriously 
contriving  and  intending'  to  deceive, 
defraud  and  injure  the  said  plaintiff  in 
this  behalf,  then  and  there  falsely, 
fraudulently  and  deceitfully  represented 
and  asserted  to  the  said  plaintiff  that 
(let  the  misrepresentations  here  stated 
agree  as  nearly  as  possible  with  the 
misrepresentations  made  use  of,  and 
which  in  the  case  upon  which  this  form 
was  drawn  were  as  follows:  the  said 
public  house  was  then  and  there  doing 
between  seven  and  eight  butts  a  month, 

and  about  £ or  £ in 

spirits),  whereupon,  heretofore,  to-wit, 
on  the  day  and  year  last  aforesaid,  at, 
etc.  (venue),  aforesaid,  the  said  plain- 
tiff, confiding  in  the  said  representa- 
tions and  assertions  of  the  said  defend- 
ant, at  the  special  instance  and  request 
of  the  said  defendant,  ba.'gained  with 
him  to  buy  of  him  the  said  defendant's 
interest  in  the  said  unexpired  lease  of 
his  said  premises,  and  the  said  good- 
will, at  and  for  a  certain  sum,  to-wit, 
the  sum  of  £ ,  and  the  house- 
hold furniture,  fixtures,  utensils,  and 
effects,  then  upon  the  said  premises, 
at  and  for  a  large  sum  of  money,  to- 
wit,  the  sum   of  £ .     And  the 

said  defendant,  by  then  and  there  false- 
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ly,  fraudulently  and  deceitfully  pro- 
tending and  repreaenting  to  the  said 
plaintiff  that  the  said  false,  fraudulent 
and  deceitful  representation  of  the 
said  defendant  was  true,  then  and  there 
sold  the  said  lease  and  premises  and 
good-will  to  the  said  plaintiff,  at  and 
for  the  said  sum  of  money,  to-wit,  the 
said  sum  of  £ .  And  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  at,  etc.  (venue),  afore- 
said, paid  the  said  defendant  the  said 
sum  of  money  for  the  same;  whereas 
in.  truth  and  in  fact  the  said  trades 
and  businesses  of  the  said  public  house 
bad  not  been,  nor  were  they  before,  or 
at  the  time  of  the  mtUdng  of  the  said 
false  representation  and  assertion,  be- 
tween seven  and  eight  butts  a  month, 
but  had  been  and  were  much  less,  to- 
wit,  one  butt  a  month;  and  whereas,  in 
truth  and  in  fact,  there  had  not  been 
sold  or  disposed  of  at  the  said  public 

house,  to  the  amount  of  from  £-— 

to  £— in  spirits,  but,  on  the  con- 
trary, much  less  spirits,  that  at  the  rate 

of  from  £ to  £- a  month 

had  been  sold  and  disposed  of  in  and 
from  the  said  public  house,  to-wit,  to 
the  amount  of  about  £ in  spir- 
its per  month,  as  the  said  defendant, 
at  the  time  of  his  making  his  said  false 
and  deceitful  representation  well  knew; 
and  the  said  plaintiff  further  saith  that 
the  said  defendant,  by  means  of  the 
premises,  on  the  day  and  year  afore- 
said, at,  etc.  (venue),  aforesaid,  falsely 
and  fraudulently  deceived  the  said 
plaintiff  on  the  said  sale,  and  thereby 
the  said  lease,  trades  and  business  have 
become,  and  are,  of  no  use  or  value 
to  the  said  plaintiff;  and  the  said  plain* 
tiff  hath  sustained  great  trouble,  ex- 
pense and  loss,  to-wit,  an  expense  and 

loss    of   £ ,   in   and   about   the 

carrying  on  the  said  trades  and  busi- 
nesses in  the  said  house  and  premises, 
and  endeavoring  to  dispose  of  the  said 
lease,  trades  and  businesses,  to-wit,  at, 
etc,  (venue),  aforesaid.    2  Chit.  PI.  688. 

F.  Declaration,  Misrepresentation  to 
Third  Person  Whereby  Credit 
Was  Obtained. 

<<That  the  firm  of  T.  H.  Hinchman 
&  Sons  (composed  of  the  above  named 
plaintiffs)  are  wholesale  dealers  in  gro- 
ceries, drugs,  «tc.,  in  the  city  of  De- 
troit, county  of  Wayne,  and  State  of 
Michigan,  and  that  they  were  thus  en- 
gaged and  have  been  since  the  1st  day 
of  July,  1887,  and  that  since  said  last 


mentioned  date,  in  the  course  of  trade, 
the  said  defendant,  Ambrose  A.  Weeks, 
became  indebted  to  the  firm  of  T.  H. 
Hinchman  &  Sons,  composed  of  the 
parties  above  named,  in  the  sum  of 
$1,202.61  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  plain- 
tiffs to  the  said  Ambrose  A.  Weeks, 
defendant  herein;  and  that  said  in- 
debtedness was  created  and  credit  giv- 
en by  plaintiffs  to  defendant  upon  the 
basis  that  the  statements  and  repre- 
sentations of  defendant  as  to  his  finan- 
cial responsibility,  more  particularly 
hereinafter  referred  to,  were  true  in 
substance  and  in  fact. 

<<That  the  said  firm  of  T.  H.  Hinch- 
man &  Sons  is  a  member  of  Bun 's  Com- 
mercial Agency,  a  company  organized 
and  existing  for  the  purpose  of  collect- 
ing information  as  to  the  circumstances, 
standing,  and  pecuniary  reliability  of 
merchants  and  dealers  throughout  the 
country,  and  keeping  accounts  thereof, 
so  that  the  subscribers  of  the  agency, 
when  applied  to  by  customers  to  sell 
goods  to  them  on  credit,  may,  by  re- 
sorting to  the  agency,  or  to  the  lists 
which  it  publishes,  ascertain  the  stand- 
ing and  responsibility  of  the  customers 
to  whom  its '  purpose  is  to  extend 
credit. 

"That  on  or  about  the  19th  day  of 
December,  A.  D.  1887,  the  said  Am- 
brose A.  Weeks,  with  intent  to  obtain 
a  standing  and  credit,  and  to  extend 
information  therefor,  stated  and  repre- 
sented to  said  Dun's  Commercial 
Agency,  its  agents  and  servants,  in  sub- 
stance, among  other  things,  that  he 
then  had  and  owned  a  stock  of  goods, 
wares,  and  merchandise,  and  that  he 
had  made  an  inventory  of  such  stock, 
which  showed  an  amount  of  goods  on 
hand  amounting  to  $4,000  or  there- 
abouts; that  he  then  owned  a  house 
and  lot,  store  and  barn,  at  Grattan, 
in  said  county,  for  which  he  paid  the 
sum  of  $3,550  or  thereabouts;  that  he 
had  that  fall  built  an  addition  to  his 
store  building,  and  that  it  was  filled 
with  goods;  that  he  then  owed  $1,500 
on  his  residence,  which  was  secured  by 
a  mortgage,  which  would  mature  a  year 
from  that  fall,  and  that  he  had  offered 
to  pay  up  the  mortgage,  but  the  mort- 
gagee would  not  take  the  money  until 
it  became  due;  that  he  also  then  owned 
20  acres  of  land,  worth  $800  or  there- 
abouts, which  was  free  and  clear  from 
all  incumbrances;  that  he  had.  good  ac- 
counts amounting  to  $400,  and  personal 
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property  worth  $1,000,  besides  house 
hold  goods,  furniture,  «tc.,  whieh  were 
valued  at  $2,500;  that  he  then  had 
notes  and  cash  worth  about  $800;  and 
that  in  July  or  August,  1886,  his  (the 
said  Ambrose  A.  W«eks')  wife  gave 
him  as  a  present  a  sum  of  $2,000,  whieh 
she  received  from  the  estate  of  Thomas 
Byrne,  with  which  he  (the  said  Weeks) 
purchased  a  team  of  horses,  which  he 
used  in  his  business,  making  his  gross 
assets,  in  round  numbers,  upwards  of 
$10,000;  and  that  his  total  sales  during 
the  two  years  he  had  been  in  the  tra^e 
amounted  to  $21,000;  that  his  liabilities 
consisted  of  a  mortgage  on  his  said 
residence  of  $1,500,  and  about  $1,000 
for  merchandise. 

' '  Plaintiffs  further  aver  that  the  sub- 
stance of  such  information  was  re- 
ported by  said  Dun's  Commereial 
Agency  to  the  said  plaintiffs;  and  that 
the  said  plaintiffs,  in  making  and  con- 
tinuing the  sale  of  the  gooids  to  the 
said  Ambrose  A.  Weeks,  after  the  mak- 
ing of  such  report,  and  especially  dur- 
ing the  time  the  goods  for  which  the 
indebtedness  in  this  action  arose,  relied 
upon  the  said  statements  so  made  to 
the  said  commercial  agency,  and  be- 
lieved the  same  to  be  true,  and  that 
such  sales  were  made,  and  such  credit 
granted  and  extended,  upon  the  basis 
of  such  representations. 

''Plaintiffs  further  aver  that  such 
representations  were  untrue  in  sub- 
stance and  in  fact,  and  were  known 
to  be  so  by  said  defendant;  and  that 
afterwards,  and  on  or  about  the  29th 
day  of  December,  1888,  the  said  Am- 
brose A.  Weeks  made  a  general  assign- 
ment for  the  benefit  of  his  creditors. 
And  they,  the  said  plaintiffs,  allege 
that  in  the  fall  of  1887,  and  at  the  time 
of  making  such  reports  and  permitting 
them  to  be  spread  abroad  for  the  pur- 
poses aforesaid,  the  said  Ambrose  A. 
Weeks  was  owing  to  merchandise  cred- 
itors between  $1,200  and  $1,500,  and 
was  owing  to  his  wife  the  sum  of 
$2,700,  and  was  largely  indebted  other- 
wise; and  that  he  then  had  on  hand  a 
stock  of.  only  about  $2,600;  and  that 
the  said  Ambrose  A.  Weeks  was  at 
such  time  insolvent,  and  unable  to 
pay  his  debts  in  full;  and  that,  by 
means  of  such  false  and  fraudulent  rep- 
resentations upon  the  part  of  the  said 
defendant,  they,  the  said  plaintiffs,  lost 
and  were  wholly  deprived  of  their  said 
goods,  wares,  and  merchandise,  and  be- 
came and  were,  and  ever  since  have 


beeni  unable  to  secure,  eolleeti  or  Ml- 
force  payment  for  the  same,  or  any 
part  thereof,  and  lost  and  became  de- 
prived of  the  value  thereof;  to  the 
great  damage  of  them,  the  said  plain- 
tiffs, to-wit,  in  the  sum  of  $10,000. 
Therefore  they  bring  suit."  Hinehman 
€.  Weeks,  85  Mich.  535,  48  N.  W.  790. 

n.    Oomplaint^ 

A.  Complaint  for  Fraudulently  Sell' 

ing  Tract  of  Land  for  More 
Than  it  Woe. 

L    That  the  plaintiff,  on  the  ■ 

day  of  ,  18 — ^  bargained  with 

the  defendant  to  buy  of  him  a  piece 
of  land  of  the  said  defendant,  situate 
in  (very  briefly  designate  it),  which 
said  jfiece  of  land  the  defendant  then, 
with  intent  to  deeeive  and  defraud  the 
plaintiff,  falsely  and  fraudulently  rep- 
resented to  him  to  contain  — — ^— 
acres,   when   the   defendant  then   well 

knew  that  it  contained  only  

acres. 

n.  That  the  plaintiff,  then  eonfiding 
in  the  truth  of  said  representations,  and 
supposing  said  piece  of  land  to  contain 

the    said   quantity   of acres, 

agreed  to  pay  for  said  land,  and  did 
then  pay  therefor  to  the  said  defendant 
the  sum  of  -^ dollars. 

TTT.    That  in  truth  the  said  piece  of 

land  did  not  contain acres,  but 

only acres,  whereby  the  said 

plaintiff  has  sustained  damages,  to  the 

amount   of  dollars.     1   Abb. 

Forms  432. 

B.  Complaint  for    Fraudulently    X>e- 

livering  Smaller  Quantity  Than 

Agreed  for. 

L    That  the  pliaintiff,  on  the 

day  of ,  18 ,  at , 

bought  of  the  defendant,  and  the  de- 
fendant sold  and  agreed  to  deliver  to 
the  plaintiff  (briefly  designate  the  mer- 
chandise and  price,  e.  g.,  thus,  ten  tona 
of  coal,  for  the  price  of  — dol- 
lars per  ton), 
n.     That  the  defendant  afterwards, 

and  on  the day  of  , 

18 ,  intending  to  defraud  the  plain- 
tiff, fraudulently  and  deceitfully  deliv- 
ered to  him  only  (nine  tons  of  coal) 
as  and  for  the  said  quantity  of  (ten 
tons),  so  bargained  for  and  sold,  and 
pretending!  it  so  to  be,  though  then 
well  knowing  that  the  (coal)  so  de- 
livered did  not  contain  the  quantity 
bargained  for  and  sold,  but  only  (nine 
tons),  to  the  damage  of  the  plaintiff 
dollars.    1  Abb.  Forms  435. 
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Note, — This  complaint  should  contain 
an  allegation  that  plaintiff  paid  de- 
fendant for  ten  tons  of  coal.  ElUgood 
p.  De  Festeties,  8  N.  T.  Snpp.  851. 

0.  Complaint   far  Fraudulently  Mis- 

representing    Value    of    Good- 
Will  of  Bueineee  Sold, 

1.  That    on    the day    of 

",  18 ,  at ,  the  de- 


fendant being  engaged  in  business  as 

,   and   having   offered   to    sell 

out  the  (stock,  fixtures,  and)  good-will 
of  his  said  business  to  the  plaintiff, 
didy  with  intent  to  deceive  and  de- 
fraud the  plaintiff,  falselj  and  fraud- 
ulently represent  to  him  that  the  said 
business,  as  theretofore  conducted  by 
defendant,  was  a  profitable  business, 
and  that  the  net  profits  therof,  real- 
ized by  the  defendant  during  the  year 

ending  the  day  of  , 

18 ,     had     exceeded     the     sum     of 

dollars  (or  otherwise,  as  the 

representations  were). 

n.  That  this  plaintiff,  relying  on 
said  representations,  purchased  of  de- 
fendant the  (stock,  .fixtures,  and)  good- 
will of  defendant,  and  paid  him  there- 
for the  sum  of dollars. • 

IIL  That  in  truth,  and  as  defend- 
ant then  well  knew,  said  representa* 
tions  were  false,  and  said  business  was 
not  and  never  had  been  a  profitable 
business,  and  the  defendant  had  not 
realized  any  profits  whatever  from  the 
same     during     the    year     ending     the 

day  of  ,  18 (or 

otherwise  state  specifically  the  par- 
ticulars in  which  the  representations 
Were  false). 

IV.  That  by  reason  of  the  premises, 
this  plaintiff  was  misled,  to  his  dam- 
age     dollars.     1   Abb.  Forms 

433. 

D.  Complaint  Against  Seller  of  Chat- 
tels for  Fraudulently  Bepre- 
senting  Them  To  Be  His  Prop- 
erty. 

L  That  on  the  ■  day  of 
-,  18 ,  at  ,  the  de- 


fendant having  offered  to  sell  to  the 
plaintiff  a  certain  horse  did,  with  in- 
tent to  deceive  and  defraud  the  plain- 
tiff, falsely  and  frandulentlv  represent 
to  him  that  said  horse  was  the  property 
of  defendant  (or  otherwise,  as  the  rep- 
reeemtationa  were). 

n.  That  the  plaintiff,  relying  on 
said  representations,  purchased  said 
horse  of  the  defendant,  and  paid  him 
therefor  the  sum  of dollars. 


m.  That,  in  truth,  and  as  defend- 
ant then  well  knew,  said  representa- 
tions were  false,  and  said  horse  was 
not  the  property  of  the  defendant,  but 
was  the  property  of  one  M.  N.  (or 
otherwise  state  specifically  the  par- 
ticulars in  which  the  representations 
were  false). 

IV.  That  thereafter,  the  said  M.  N. 

sued  this  plaintiff  in  the court 

(or,  before  Q.  B.,  a  justice  of  the  peace 

for  the  town  of ),  to  recover 

the  value  of  said  horse;  and  although 
this  plaintiff  (employed  one  O.  P.,  a 
competent  attorney  of  the  supreme 
court  of  this  state,  to  defend  and)  used 
due  diligence  in  the  defense  of  said 
suit,  the  said  M.  N.  recovered  a  judg- 
fent  against  the  plaintiff   (duly  given 

by  said  justice)  for  the  sum  of 

dollars,  which  this  plaintiff  has  since 
paid  (or,  which  judgment  still  remains 
outstanding  and  in  full  force). 

V.  That  by  reason  of  the  premise^ 
this  plaintiff  has  been  misled,   to   his 

damage dollars.    1  Abb.  Forms 

434. 

E.  Complaint  for  Fraudulently  Mis- 
representing Value  of  Stock  in 
a  Corporation  Taken  in  Pay- 
ment for  Services. 

I.      That    on    the   day    of 

-,  18 ,  at  ,  the  de- 


fendant having  offered  to  the  plaintiff 
that  he  would  assign  and  transfer  to 
him  '  shares  of  the  par  value 

of dollars  each,  of  the  capital 

stock  of  the  M.  N.  company,  a  cor- 
poration, incorporated  under  the  laws 
of    ,    and    doing    business    in 


,   upon   consideration   that  the 

plaintiff   should     render     services     (by 

himself  and  his  servants)   in  

(stata  briefly  the  nature  of  the  ser- 
vices agreed  to  be  rendered)  did,  with 
intent  to  deceive  and  defraud  the 
plaintiff,  falsely  and  fraudulently  rep- 
resent to  him  that  said  stock  was  of 

the  market  value  of  dollars, 

and  that  defendant  had  paid  all  charges, 
calls,  and  assessments  laid  or  to  be 
laid  upon  said  shares  by  said  company 
or  the  trustees  or  directors  thereof  (or 
otherwise,  as  the  false  representations 
were). 

n.  That  the  plaintiff,  relying  upon 
said  representations,  then  and  there 
agreed  with  the  defendant  to  render 
(by  himself  and  his  servants)  all  neces- 
sary services  that  should  be  required 
by  the  defendant  in  said,  etc.),  to  the 
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value,  at  the  market  prices  for  such 
services,  of  dollars  (or  other- 
wise state  fully  the  nature  and  the 
value  of  the  services  agreed  to  be  ren- 
dered), and  thereafter  proceeded  to, 
and  did  render  (and  cause  to  be  ren- 
dered) said  services  (state  facts  show- 
ing how  far  the  contract  was  performed 
hj  plaintiff). 

III.  That,  in  truth,  and  as  defend- 
ant then  well  knew,  the  said  stock  was 
not    then    of   the    market    value     of 

dollars;  but,  on  the  contrary, 

the  said  company  was  then  insolvent, 
and  the  stock  worthless  and  unsalable 
in  the  market;  and  the  defendant  had 
not  paid  all  charges,  calls,  and  assess- 
mentis  laid  upon  said  shares;  but,  on 
the  contrary,  a  special  assessment  of 
— — —  per  cent,  on  the  par  value  of 
said  shares  had  been  theretofore  duly 
imposed  upon  them  by  the  directors  of 
said  company,  which  assessment  bad  not 
been  paid  by  defendant,  but  then  re- 
mained (and  still  remains)  a  charge 
upon  said  shares  (or  otherwise  state 
apeeifically  the  particulars  in  which  the 
representations  were  false). 

IV.  That  by  reason  of  the  premises, 
the   plaintiff   has   been   misled,   to   his 

damage,    • dollars.       1     Abb. 

Porms  435. 

F.    Complaint    for   Fravdulently    Oh- 
taining  Goods  on  Credit. 

I.     That    on    the   day    of 

>  18 y  at  y  the  de- 


fendant^ with  intent  to  deceive  and  de 
fraud    the    plaintiff   by    inducing    the 
plaintiff  to  sell  goods  for  him,  falsely 
and    fraudulently    represented    to    the 
plaintiff  that  he  was  solvent,  and  worth 

dollars  over  all  his  liabilities 

(or   otherwise,   as   the   representations 
were). 

n.  That  the  plaintiff,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  the 
value  of dollars. 

m.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
spect), and  were  then  known  by  the 
defendant  to  be  so. 

rv.  That  no  part  of  the  price 
thereof  has  been  paid  (and,  if  the 
goods  were  not  delivered,  and  that  the 
plaintiff  in  preparing  and  shipping  the 
said   goods,    and   in   stopping   them   in 

transit,  expended  dollars),  to 

Ms  damage  — —  dollars.     2  Abb. 
Forms  431. 


G.  Complaint  for  FraiiduleniXy  Ob- 
taining Credit  for  Another. 

I.     That  on    the    day    of 

■,  18 f  at  ,  the  de- 


fendant, with  intent  to  deceive  and 
defraud  the  plaintiff,  falsely  and  fraud- 
ulently represented  to  him  that  one 
M.  N.  was  in  good  credit  and  safe  to 
be  trusted,  and  worth  the  sum  of 
dollars  over  and    above    his 


debts  and  liabilities   (or  otherwise, 
the  fraudulent  representations  were). 

II,  That  the  plaintiff  relying  on  said 
representations,  sold  and  delivered 
(briefly  designate   the  goods),  of  the 

value  of  i  to  said  M.  N.  for 

a  credit  of  months;  but  al- 
though said  term  has  expired,  said  M. 
N.  has  neglected  and  refused  to  pay 
for  said  goods. 

m.  That  in  truth,  and  as  defend- 
ant then  well  knew,  said  M.  N.  was, 
at  the  time  of  such  representations,  in- 
solvent, and  not  in  good  credit,  nor 
safe  to  be  trusted,  nor  worth  anything 
over  and  above  his  debts  and  liabil- 
ities. 

rv.  That  by  means  of  said  prem- 
ises the  plaintiff  has  wholly  lost  said 
goods,   and   the   value  thereof,  to   his 

damage dollars.  1  Abb.  Forma 

431. 

m.    Defemsea. 

A.  Answer,  Denial  of  Falsity. 

That  the  representations  alleged  to 
have  been  made  by  the  defendant  to 
the  plaintiff  were  true.  2  Abb.  Forms 
116. 

B.  Answer,  Denial  of  Scienter. 
That  he  did  not  know  at  the  time 

of  making  said  representations  that 
they  were  untrue.    2  Abb.  Forms  116. 

0.  Answer,  Denial  of  Fra^d  in  Ob* 
taining  Deed. 

That  he  did  not  obtain  the  said  deed 
(or  other  instrument  in  question)  from 
the  plaiiTtiff  by  fraud  or  misrepresenta- 
tion.   2  Abb.  Forms  162. 

B.  Flea,  False  Representations  a$  to 
Bxisienee  of  Patent. 

''That  heretofore,  to-wit:  on  the 
16th  of  June,  1851,  at,  etc.,  oneG.  W. 
Cottingham,  and  the  said  Peter  Ger- 
man, the  payee  in  the  said  bond,  were 
partners,  and  jointly  interested  in  the 
ownership  of  an  alleged  patent-right  to 
a  certain  medicine,  known  and  com- 
monly called  'Newsom's  Vegetable 
Tonic';  and  said  Cottingham,  as  saea 
partner,  then  and  there  offered,  and 
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proposed  to  sell  and  eonvey  nnto  him, 
*the  knowledge  of  making,  vending  and 
using,  in  any  way,  in  the  counties  of 
Hot  Springs,  Pnlaski  and  Saline,  the 
said  medicine,  and  to  have  all  the  pro- 
ceeds arising  from  the  same  during  the 
term  of  the  patent,'  and  then  and. 
there  the  said  Gottingham,  falsely  and 
fraudulently  represented  and  ^ated, 
that  said  medicine  had  been  and  was 
regularly  patented  under  the  United 
States  laws,  and  the  exclusive  use 
thereof  secured  thereunder;  and  that 
said  parties  were  the  sole  owners  of, 
and  had  the  exclusive  right  to  sell  and 
dispose  of  the  same,  and  the  said  de- 
fendant fully  relying  on  the  representar 
tions,  so  made  by  the  said  Gottingham, 
and  having,  within  his  reach,  no  other 
means  of  information  in  respect  there- 
of, agreed  to,  and  did  purchase  of,  and 

from  the  said  (the  name  of 

the  person  is  omitted;  it  is  presumed 
the  pleader  must  have  intended  Got- 
tingham), the  right  of  making,  using 
and  vending^  the  said  medicine  in  the 
said  counties  of  Hot  Springs,  Pulaski, 
and  Saline,  and  to  receive  the  pro- 
ceeds arising  therefrom  during  the  term 
of  the  patent,  for  the  price  and  sum  of 
eight  hundred  dollars,  and  then  and 
there,  to  secure  part  of  said  price  and 
consideration,  and  for  no  other  cause 
or  consideration  whatever,  he  executed 
and  delivered  to  the  said  Peter  Ger- 
man, the  said  bond  for  $150,  in  said 
declaration  mentioned;  and  the  said  de- 
fendant in  fact  says,  that  in  truth,  and 
in  fact,  said  persons,  or  either  of  them, 
never  had  any  exclusive  right  to  the 
said  medicine,  or  right  to  sell  the  same, 
and  that  the  same  never  had  been  pat- 
ented under  the  United  States  laws,  to 
any  person  or  persons  whatsoever,  and 
the  whole  pretended  right  to  the  said 
medicine^  and  the  representations  in  re- 
spect thereof,  were,  and  are,  a  mere 
and  sheer  fabrication  to  defraud  de- 
fendant. And  so  the  said  defendant 
says  that  the  said  contract  was  a  gross 
and  naked  fraud  upon,  and  that  said 
bond  was  given  without  consideration 
by,  defendant,  and  is  void,  and  he  ought 
not  to  be  charged  or  made  liable  there- 
on, and  this  he  is  ready  to  verify,  etc" 
Brown  p.  Wright,  17  Ark.  9. 

E.    Bejoinder,    Denial    of   Fraud   in 
Obtaining  Judgment, 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff  to 
the  said  (second)  plea  of  the  said  defend- 


ant, says,  that  the  said  plaintiff  ought 
not  by  reason  of  anything  by  him  in 
that  replication  alleged,  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  the  said  defendant,  because 
he  says,  that  the  said  judgment  in  the 
said  (first)  plea  of  him  the  said  de- 
fendant first  mentioned,  was  had  and 
obtained  for  a  true  and  just  debt,  really 
and  truly  owing  to  the  said  I.  J.,  and 
not  by  the  fraud  or  covin  of  him,  the 
said  defendant,  or  with  intent  to  de- 
fraud the  said  plaintiff  of  his  said  debt, 
in  manner  and  form  as  he,  the  said 
plaintiff,  hath  above  in  his  said  replica- 
tion in  that  behalf  alleged;  (and  the 
said  defendant  further  says,  that  the 
said  judgment  in  the  said  first  plea  of 
him,  the  said  defendant,  secondly  men- 
tioned, was,  etc.  [similar  denial  to  each 
judgment].  And  of  this  he,  the  said 
defendant,  puts  himself  upon  the  coun- 
try, etc.)  3  Ghit.  PI.  1225;  Burr.  App. 
390,  §719. 

FRAUDS,  STATUTE  OF. 

L    Plea  of  Statnte  of  Frauds,  519 

n.    Under  Codes,  520 

A.  Complaint,    Allegation    of    Pari 

Payment,  520 

B.  Answers,  520 

1.  Leasing  or  Sale  of  Lands ,'>  520 

2.  ^^0*  To  Be  Performed  Within  a 

Tear,  520 

3.  Promise  To  Answer  for  Default, 

Etc.,  520 

4.  In  Consideration  of  Marriage,  521 

5.  Sale  of  Personal  Property,  521 
UL    In  Equity,  521 

A.  Plea  to  BiU  for  Specific  Perform- 

ance, 521 

B.  Answer  Claiming  Benefit,  521 

CEOSS-BEFEEENGES: 
Guaranty: 
Plea  of  Statute  of  Frauds  to  Declara- 
tion on  Guaranty. 
Specipic  Performance: 
Bill  for  Specific  Performance  of  Parol 
Agreement,  Belying  on    Part    Per- 
formance. 

I.  Flea  of  Statute  of  Frauds  on  Ghuu:- 
anty  (a). 
And  the  said  G.  D.,  defendant  in  this 
suit,  by  S.  G.  B.,  his  attorney,  comes 
and  defends  the  wrong  and  injury  when, 
etc.,  and  says  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  be- 
cause he  says  that  by  the  statute  en- 
titled ''Of  fraudulent  conveyances  and 
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contracts  relative  to  goods,  chattels 
and  things  in  action,"  it  is  enacted  that 
every  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another 
person  shall  be  void  unless  such  agree- 
ment, or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be 
in  writing,  and  subscribed  by  the  party 
to  be  charged  therewith.  And  the  said 
defendant  avers  that  the  said  plaintiffs 
have  brought  their  said  action  for  the 
default  (or  debt,  or  miscarriage),  of 
H.  M.,  and  for  no  other  purpose  what- 
ever, and  that  the  supposed  promise 
and  undertaking  aforesaid,  of  the  said 
defendant  in  the  said  declaration  spe- 
cified, was  not  and  is  not  in  writing, 
nor  was  nor  is  any  note  or  memorandum 
thereof  made  as  required  by  the  said 
statute;  and  this  he  is  ready  to  verify. 
Wherefore,  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc. 

■ ,  attorney  for  deft. 

Burr.  App.  347,  §636;  Yates'  Forms 
297. 

Flea  of  Statate  of  Frauds  on  Quar* 
anty  (b). 
Because  he  saith  that  the  several  sup- 
posed promises  and  undertakings  in  the 
said  (nrst  and  second)  counts  respect- 
ively mentioned,  were  special  promises, 
and  each  of  .them  was  a  special  prom- 
ise for  the  debt  of  another  person,  to- 
wit,  the  said  A.  P.  and  that  no  agree- 
ment in  respect  of,  or  relating  to,  the 
supposed  causes  of  action  in  the  (first 
and  second)  counts  of  the  said  declara- 
tion, or  either  of  them,  nor  any  mem- 
orandum, or  note  thereof,  wherein  t&e 
consideration  or  considerations  for  the 
said  special  promises,  or  either  pf  them, 
was  or  were  stated  or  shown,  was  or  is 
in  writing,  or  was  or  is  signed  by  the 
said  defendant,  or  by  any  other  person 
by  him  thereunto  lawfully  authorized, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and 
this,  etc.    3  Chit.  PI.  909. 

n.    Under  Codes. 

A.     Complaint,     Allegation     of    Part 
Payment    Where  No  Memoran- 
dum, 
L     That   on   the   day    of 


briefly  designate  the  thing),  and  that 
the  plaintiff  should  pay  to  the  defend- 
ant therefor   at  the  rate   of  ■ 

dollars    per    ,    amounting     to 

dollars,   payable   as    follows: 

dollars  at  the  time  of  making 


18- 


-,  at 


it  was 


mutually  agreed  between  the  plaintiff 
and  the  defendant  that  the  defendant 
should  sell  and  deliver  to  the  plaintiff 

at   ,    and    on     or    before     the 

day  of ,  18 (very 


said  agreement,  and  the  residue  on  the 

delivery  of  the  as  aforesaid. 

XL    That  the  plaintiff  thereupon  paid 

to  the  defendant  the  sum  of  

dollars,  in  pursuance  of  the  agreement, 
1  Abb.  Forms  373. 

B.    Answers. 

1.  Answer,  Statute  of  Frauds;  at 

to  Leasing   or  Sale  of    Lands 

(a). 
That  neither  the  defendant,  nor  any 

person  by  him  lawfully  authorized,  did 
ever  make  or  sign  any  contract  or 
agreement  in  writing  for  making  or  ex- 
ecuting any  lease  to  the  said  plaintiff 
of  the  same  premises,  or  any  of  them, 
or  any  part  thereof,  or  to  any  such 
effect  as  is  alleged;  or  any  memoran- 
dum or  note  in  writing  of  any  agree- 
ment whatsoever  for  or  concerning  the 
demising  or  leasing,  or  making  or 
executing,  any  lease  of  the  said  prem- 
ises, or  any  of  them,  or  any  part  there- 
of, to  the  plaintiff.     2  Abb.  Forms  42. 

Answer,  Statute  of  Frauds;  as  to  LeaS" 

ing  or  Sale  of  Lands  (b). 

That  neither  the  said  lease,  though 
for  a  longer  period  than  one  year  (or 
said  contract  for  the  sale  of  said 
lands),  nor  any  note  or  memorandum 
thereof  expressing  the  consideration, 
was  ever  in  writing  and  subscribed  by 

the  said  ,  by  whom  the  lease 

(or  sale)  is  alleged  to  have  been  made, 
or  by  any  lawfully  authorized  agent  of 

said (nor  was  said  agreement 

ever  partly  performed).  2  Abb.  Forms 
42. 

2.  Answer,  Statute  of  Frauds;  as 

to  Agreement  Not  to  Be  Per- 
formd  Within  a  Year. 
That  although  the  said  agreement  by 
its  terms  was  not  to  be  performed 
within  one  year  from  the  making  there- 
of, neither  said  agreement  nor  any  note 
or  memorandum  thereof  (expressing  the 
consideration)  was  ever  in  writing  and 

subscribed  by  the  said  ,  who 

is  sought  to  be  charged  therewith,  or 
by  his  lawful  agent.    2  Abb.-  Forms  43. 

3.  Answer,  iStatute  of  Frauds;  as 

to    Special   Promise    to    An- 
swer   for    Default,   etc,    of 
Another* 
I.    That  the  supposed  promise  iA  the 
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complaint  alleged  is  a  special  promise 
to  answer  for  the  debt  (or  default,  oi 
miscarriage)  of  another  person,  to-wit, 
M.  N.,  in  said  complaint  mentioned. 

n.  That  no  note  or  memorandum 
of  such  contract  (expressing  any  con- 
sideration) was  made  in  writing,  or 
subscribed  by  the  party  to  be  charged 
therewith,  to-wit,  this  defendant  (but, 
on  the  contrary,  ..he  same  was  wholly 
without  consideration).  2  Abb.  Forms 
43. 

4.  Answer,  Statute  of  Frauds;  as 

to  Agreement  in  Considera- 
tion of  Marriage, 
That  although  said  alleged  agreement 
(or  promise,  or  undertaking)  was  made 
upon  consideration  of  marriage,  neither 
said  agreement  nor  any  note  or  memo- 
randum thereof  (expressing  the  con- 
sideration), was  ever  in  writing,  and 
subscribed  by  the  said  ,  who 

is  sought  to  be  charged  therewith,  or 
by  his*  lawful  agent.    2  Abb.  Forms  43. 

5.  Answer,  Statute  of  Frauds;  as 

to  Sale  of  Personal  Property. 
That  although  said  alleged  contract 
was  for  the  sale  of  goods  (or  chattels, 
or  things  in  action)  for  the  price  of 
fifty  dollars  or  more,  no  note  or  memo- 
randum thereof  was  ever  made  in  writ- 
ing,    and     subscribed     by     the     said 

,  sought  to  be  charged  thereby, 

or  by  his  lawful  agent;  nor  did  the 
said  (buyer)  accept  and  receive  any 
part  of  such  goods  (or  any  of  the  evi- 
dences of  such  things  in  action);  nor 
did  the  said  (buyer),  at  the  time,  pay 
any  part  of  the  purchase  money.  2 
Abb.  Forms  43. 

m.    In  Equity. 

A.  Plea  of  Statute  of  Frauds,  to  Bill 
for  Specific  Performance. 

This  defendant  by  protestation  not 
confessing  or  acknowledging  all  or  any 
of  the  matters  and  things  in  said  com- 
plainant's  bill  mentioned  to  be  true  in 
such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  al- 
leged, as  to  so  much  of  the  said  biU 
as  seeks  to  compel  this  defendant  or 
any  person  or  persons  claiming  under 
him  to  execute  a  lease  in  writing  of  the 
several  lands  and  tenements  in  the 
said  bill  mentioned  or  of  any  of  them 
or  of  any  part  thereof,  pursuant  to 
the  pretended  agreement  in  the  bill 
mentioned,  and  as  to  any  relief  there- 
by prayed  touching  such  lease  and 
agreement,  this  defendant  doth  plead 
in  bar,  and  for  plea  saith  that  by  an 


act  of  parliament  made  in  the  twenty- 
ninth  year  of  the  reign  of  his  late  maj- 
esty King  Charles  the  second,  entitled 
''An  act  for  the  prevention  of  frauds 
and   perjuries;"    it    is   amongst   other 
things  enacted  that  from  and  after  the 
24th  day  of  June,  1677^  no  action  shall 
be  brought  whereby  to  charge  any  per- 
son upon  any  contract  of  lands,  tene- 
ments or  hereditaments,  or  any  inter- 
est in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall 
be   br(Aight    or   some   memorandum   or 
note   thereof  shall  be  in  writing  and 
signed   by   the  party   to    be    charged 
therewith,  or  some  other  person  there- 
unto lawfully  authorized;  as  by  the  said 
act   may   appear;    and   this   defendant 
avers  that  neither  he,  this  defendant, 
nor   any   person   by   him    lawfully   au- 
thorized,  did   ever  make   or   sign   any 
contract   or  agreement   in   writing  for 
making  or  executing  any  lease  to  the 
said  complainant  of  the  same  premises 
or  any  of  them,  or  of  any  part  or  parcel 
thereof,   or  to   any  such   effect   as  by 
the  said  bill  is  suggested,  or  any  memo- 
randum   or   note   in    writing    of    any 
agreement  whatsoever  for  or  concern- 
ing the  demising  or  leasing,  or  making 
or   executing   any   lease   of    the    said 
premises,  or  any  of  them,  or  any  part 
or  parcel  thereof  to  the   complainant. 
And  therefore  this  defendant  doth  plead 
the    said   act    of   parliament    and    the 
matters  aforesaid   in   bar  to   so  much 
and  such  part  of  the  said  bill  as  seeks 
to  compel  this  defendant  or  any  person 
or  persons  claiming  under  him  to  exe- 
cute a  lease  to  the  complainant  of  the 
several  lands  and  tenements  in  the  bill 
mentioned  or  any  of  them,  or  any  part 
or  parcel  thereof,  pursuant  to  the  said 
pretended    agreement,   and    as   to   any 
the  relief  thereby  prayed  touching  such 
lease  and  agreement,  and  humbly  prays 
the  judgment   of  this   honorable  court 
whether  he  shall  be  compelled  to  make 
any  further  or  other  answer,  etc.    Van 
Heyth,  Eq.  Dr.  654. 

B.    Answer,  Claiming  Benefit  of  Stat- 
ute  of  Frauds  (a). 

That  by  a  certain  statute  'j 

made   and  passed  in  the  for 

the  prevention  of  fraud  and  perjuries, 
and  commonly  called  the  statute  of 
frauds,  all  contracts  and  agreements 
relating  to  lands,  except  as  therein  is 
excepted,  are  required  to  be  reduced 
into  writing,  and  signed  by  the  party 
or  parties  to  be  bound  thereby;   and 
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that  the  said  agreement  in  the  said 
bill  mentioned,  and  therein  alleged  to 
have  been  made  and  entered  into  by 
this  defendant  and  the  said  plaintiff, 
was  not  reduced  into  writing  and  exe- 
cuted pursuant  to  the  said  sUitute,  and 
therefore  this  defendant  insists  that 
the  same  is  void  as  against  this  defend- 
ant; and  that  he  cannot  be  affected 
thereby,  and  this  defendant  claims  the 
same  benefit  as  if  he  had  pleaded  the 
same  statute  in  this  cause;  and  this 
defendant,  for  the  reasons  and*  under 
the  circumstances  aforesaid,  is  advised, 
and  insists,  that  the  said  plaintiff  is 
not  entitled  to  any  relief  against  this 
defendant  touching  the  matters  com- 
plained of  in  the  said  bill.  3  Dan.  Gh. 
PI.  &  Pr.  (Perkins'  ed.)  2144. 

Answer,  Claiming  Benefit  of  Statute  of 
Frauds  (h). 

And  this  defendant  sets  forth,  in  an- 
swer to  the  several  averments  of  con- 
tracts, agreements,  promises,  and  trusts 
concerning  the  premises,  with,  to,  or 
for  the  benefit  of  said  plaintiff,  in  the 
said  bill  contained,  and  to  so  much 
of  the  said  bill  as  sets  forth  any  pre- 
tended contract,  agreement,  trust  or 
confidence  between  the  said  plaintiff 
and  defendant,  or  as  seeks  any  relief 
or  discovery  of  this  defendant,  of  or 
concerning  any  pretended  contract, 
agreement,  trust  or  confidence  between 
this  defendant  and  the  plaintiff  touch- 
ing the  said  lands  mentioned  in  said 
bill  or  any  part  thereof,  the  statute  of 
frauds,  as  enacted  in  the  laws  of  the 

state    (or  commonwealth)    of  

by  the section  of  the 

chapter,   and   the  section   of 

the  chapter  of  the  

statutes. 

And  this  defendant  says  that  neither 
he,  nor  any  person  by  him  lawfully  au- 
thorized thereto,  did  ever  make  or  sign 
any  note  or  memorandum  in  writing 
[or  (if  so)  any  writing  whatsoever], 
of  or  containing  any  such  contract, 
promise  or  agreement,  or  grant,  or  dec- 
laration [or  (if  so)  any  contract,  prom- 
ise or  agreement,  or  grant,  or  declara- 
tion whatsoever]  with,  to  or  for  the 
benefit  of  the  said  plaintiff,  touching 
the  said  lands,  or  creating  any  estate 
or  interest  therein,  or  creating  or  de- 
claring any  trust  respecting  the  same, 
in  or  for  the  benefit  of  the  said  plain- 
tiff; and  this  defendant  insists  upon 
the  said  statutes  and  claims  the  same 
benefit  therefrom  as  if  he  had  pleaded 


the  same.     3  Dan.  Ch.  PL  ft  Pr.  (Per- 
kins' e*'.)  2145. 

Answer^  Claiming  Benefit  of  Statute  of 
Frauds  (c). 

I  say  that  no  agreement  in  writing 
for  purchase  of  the  said  premises  or 
any  part  thereof,  nor  any  memorandam 
or  note  thereof  in  writing,  has  been 
made,  entered  into  or  signed  by  me  or 
by  any  person  thereunto  by  me  lawfully 
authorized,  and  I  claim  the  benefit  of 
the  statute  passed  in  the  twenty-ninth 
year  of  Charles  the  second  for  the  pre- 
vention of  frauds  and  perjuries,  in  the 
same  manner  as  if  I  had  pleaded  or 
demurred  to  the  plaintiff's  bill.  3  Dan. 
Ch.  PI.  ft  Pr.  (Perkins'  ed.)  2145. 
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Complaint  To  Set  Aside  an  Assign- 
ment Void  on  Its  Face; 
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and  One  to  Whom  He  Fraudulent- 
ly Confessed  Judgment; 
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Creditors; 
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ulent; 
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mitting Conveyance  To  Stand  as 
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Proceedings  To  Set  Amde  fraud- 
ulent Conveyance. 
Plea  in  Equity:  . 

Plea  of  Purchase  Without  NtUeo  oi 
Fraudulent  Conveyance. 

Answer,  Goods  Were  Attached,  and 
Plaintiff  Fraudulent  Grantee. 
L    Oomplalnt^  by  Sabseqnent  Oredltox. 

*'And  now  comes  plaintiff,  and  by 
leave  of  court  files  his  amended  peti- 
tion, and  states  that,  on  the  sixth  day 
of  June,  A.  D.  1889,  he  recovered  a 
judgment  against  the  defendant,  James 
P  Murphy,  in  the  circuit  court  of  the 
city  of  St.  Louis,  for  the  sum  ol 
$701.92,  and  $17.10  for  his  costs;  that 
execution  was  duly  issued  on  said  judg- 
ment, returnable  to  the  October  term, 
1889,  of  said  court,  and  was  retifrned 
nulla  bona,  and  after  such  return  plain- 
tiff paid  all  of  the  costs  of  suit  and 
execution,  to-wit,  the  sum  of  $25,  and 
the  total  of  said  judgment  and  costs 
now  remain  due  and  unpaid. 

''Plaintiff  further  states  that,  in  the 
year  1881,  plaintiff  (said  defendant) 
purchased  and  paid  for  the  following 
described  tract  or  parcel  of  land  sit- 
uated in  city  block  number  1884,  among 
others  the  following  described  piece  or 
parcel  of  land  situated  in  the  city  ot 
St.  Louis,  state  of  Missouri,  to-wit:  A 
lot  of  ground  located  as  follows:  Be- 
ginning at  the  northwest  comer  junc- 
tion of  Easton  and  Sheridan  avenues, 
and  running  thence  one-half  inch; 
thence  westwardly  at  right  angles  with 
Sheridan  avenue,  one  hundred  and.  one 
feet  and  six  inches  to  an  alley;  thence 
southwardly  along  said  alley  a  distance 
of  fifty-eight  feet,  two  and  one-half 
inches;  thence  eastwardly  to  a  point; 
thence  southwardly  a  distance  of  fifty- 
five  feet  to  the  northern  line  of  Easton 
avenue;  thence  eastwardly  along  the 
north  line  of  Easton  avenue  sixty-two 
feet,  four  and  one-half  inches,  more 
or  less,  to  the  place  of  beginning. 

"Said  property  is  fully  described  in 
a  deed  of  Sarah  B.  Curtis  to  James  F. 
Murphy  as  trustee  for  his  wife,  Han- 
nah Murphy,  defendant  herein,  dated 
August  25,  1881,  and  recorded  in  the 
oflice  of  the  recorder  of  deeds  for  the 
city  of  St.  Louis  in  book  655,  at  page 

521. 

"Plaintiff  further  states  that  James 
P,  Murphy  paid  for  said  property  wit|i 
his  own  money,  and  has,  since  the  date 
of  said  purchase,  placed  improvementa 


on  the  same  at  his  own  expense,  and 
paid  for  the  same  with  his  own  money, 
of  the  value  of  about  $10,000. 

"That  all  of  said  property,  although 
the  title  to  the  same  was  placed  in 
the  name  of  his  wife,  Hannah  Murphy, 
is  owned  and  controlled  by  defendant, 
James  F.  Murphy,  and  he  now  has  and 
enjoys  the  use  and  usufruct  thereof, 
but  the  title  to  the  same  was  placed 
in  the  name  of  himself  as  trustee  of 
his  wife,  Hannah  Murphy,  for  the  pur- 
pose of  secreting  the  same,  and  also 
for  the  purpose  of  hindering,  delaying 
and  defrauding  his  then  and  future 
creditors,  and  the  same  so  remains  for 
said  purposes,  and  by  the  terms  of  said 
deed  there  is  a  contingent  remainder 
in  said  James  P.  Murphy. 

"Plaintiff  further  states  that  the 
said  conveyance  was  made  by  the  said 
James  F.  Mnrphy  to  the  trustee  for 
the  use  and  benefit  of  his  wife,  Hannah 
Murphy,  without  any  valuable  consid- 
eration moving  to  him,  but  for  the 
sole  purpose  of  defeating  his  creditors 
then  existing,  and  those  who  might 
subsequently  become  such,  and  especial- 
ly this  plaintiff,  and  such  was  the 
purpose  and  intention  of  the  said  James 
F.  Murphy  when  he  caused  the  im- 
provements to  be  placed  on  said  prop- 
erty, which  was  done  when  the  said 
James  F.  Murphy  was  wholly  insolv- 
ent. 

"Plaintiff  avers  that  said  property  is 
held  by  the  said  James  F.  Murphy  as 
trustee  for  his  wife,  Hannah  Murphy, 
to  enable  him  to  defraud  the  creditors 
of  the  latter,  and  prevent  the  collec- 
tion of  their  just  demands  from  him 
out  of  the  same,  while,  in  truth,  the 
said  property  belongs  to  the  said  James 
F.  Murphy,  and  in  equity  and  good 
conscience  should  be  subject  to  the  pay- 
ment of  plaintiff's  judgment. 

"Plaintiff  further  states  that  the  de- 
fendant, James  F.  Murphy,  has  no  prop- 
erty held  or  owned  by  him  in  his  own 
name,  subject  to  execution,  or  where- 
with plaintiff's  judgment  can  be  satis- 
fied. 

"Plaintiff  further  states  that  the 
Mound  City  Building  to  Loan  Associa- 
tion, defendant  herein,  has  several 
deeds  of  trust,  or  mortgages,  on  said 
property,  upon  which  there  now  re- 
mains due  about  the  sum  of  $200,  and 
which  were  placed  on  said  property  in 
1884,  188fi  and  1889. 

"Plaintiff,  therefore,  prays  that  the 
amount  due  said  Mound  City  Building 


Vol.  IZ 


524 


FRAUDULENT  CONVEYANCES 


&  Loan  Association  be  aseertained,  and 
that  the  remainder  of  said  property  be 
subjected  to  the  payment  of  plaintiff's 
said  judgment  and  costs,  and,  if  the 
same  be  not  paid  within  a  time  to  be 
limited  by  this  court,  that  said  prop- 
erty be  sold  by  the  sheriff  of  the  city 
of  St.  Louis  at  public  vendue,  and  out 
of  the  proceeds  of  said  sale  the  debt 
of  the  Mound  City  Building  &  Loan 
Association  be  first  paid,  the  homestead 
rights,  if  any,  be  ascertained  and  set 
apart  to  the  party  entitled  thereto,  and 
out  of  the  said  residue  plaintiff's  debt 
and  demand  be  paid  in  full,  together 
with  the  costs  of  this  case,  and  the 
remainder  to  the  parties  entitled  thereto, 
and  for  other  and  further  relief.  *  *  Loehr 
V.  Murphy,  45  Mo.  App.  519. 

Note, — "With  the  exception  of  this 
single  point  of  indefiniteness  (date  of 
debt),  we  are  unable  to  see  how  it 
could  be  better  drawn,  unless  to  avoid 
some  repetition."    Opinion  of  Court. 

n.     Bill  Requiring    Qrantee    To    Pay 
Oyer  Balance  of  Pnrchaee  Price. 

''State  of  West  Virginia,  Ohio  county 
circuit    court — January    rules,    1868. 
To  the   Honorable  E.    H.    Caldwell, 
judge  of  the  said  court,  in  chancery 
sitting: 
'  ''Your     orator,     Samuel     Snodgrass, 
hereby  complaining,  here  shows  to  the 
court  that  David  Snodgrass,  a  non-resi- 
dent  of  this   State,   was   seized   of   a 
tract  of  land  in  the  said  Ohio  county, 
containing  two  hundred  and  forty-eight 
acres,   three    roods    and    twenty-seven 
perches,  lying  on  the  waters  of  Short 
creek,  in   the   said   county,   being   the 
same   tract   of   land   conveyed   by   the 
said   David    Snodgrass    to    Jaines    L. 
Delaplain,  dated  the  8th  day  of  June, 
1867,  and  recorded  in  this  county,  to 
be  more  particularly  referred  to  here- 
after. 

"That  while  owning  the  said  tract 
of  land,  which  was  very  saleable,  the 
said  David  Snodgrass  being  indebted  to 
your  orator  in  the  sum  of  ^60.00,  made 
his  certain  promissory  note  in  writing, 
bearing  date  the  day  and  year  last 
aforesaid,  by  which  promissory  note  the 
said  David  Snodgrass  promised  to  pay 
io  your  orator  or  his  order  the  said 
sum  of  $960.00,  twelve  months  after 
the  date  thereof,  with  interest  at  the 
rate  of  six  per  cent.,  for  value  received, 
negotiable  and  payable  at  the  First 
National  Bank  at  Wheeling,  West 
Virginia,  and  then  and  there  delivered 


I  the  said  note  to^  your  orator,  a  copy  of 
which  is  herewith  exhibited  and 
marked  'A,'  the  original  of  which  is 
ready  to  be  produced;  that  there  is 
now  due  on  the  said  note,  including 
interest,  about  $1,060.00;  that  the  said 
David  Snodgrass  had  repeatedly  prom- 
ised the  agent  of  your  orator,  Isaac 
Irwin,  of  Wtheeling,  to  pay  this  debt, 
and  especially  when  he  should  sell  his 
said  farm,  and  your  orator  was  in  hopes 
that  he  would  so  have  done;  but  that 
the  said  David  Snodgrass,  on  the  8th 
day  of  June,  1867,  soon  after  your 
orator's  note  became  due  and  payable, 
with  intent  to  defraud  your  orator  out 
of  his  said  money  so  due  and  owing 
by  the  said  note,  conveyed  the  said 
tract  of  land  for  the  expressed  sum  of 
$15,184.04  to  James  L.  Delaplain,  about 
the  «value  of  the  same,  which  deed 
passed  the  legal  forms  of  such  con- 
veyance, and  was  recorded,  and  fully 
described  the  said  tract  of  land  before 
referred  to,  a  certified  copy  of  which 
is  here  exhibited  and  made  a  part  of 
this  your  orator's  bill  and  marked  'B.' 
"Your  orator  further  shows,  that  on. 
the  same  day,  the  8th  day  of  June, 
186.7,  the  said  Delaplain  and  wife  made 
a  deed  of  trust  of  this  same  land  to 
A.  J.  Wilson  to  secure  the  said  David 
Snodgrass  the  sum  of  $8,790.43,  with  an- 
nual interest  thereon  after  September 
1,  1867,  evidence  by  eight  notes  pay- 
able at  the  Merchants  National  Bank 
of  West  Virginia  to  the  order  of  the 
said  David  Snodgrass,  being  for  the 
balance  of  purchase  money  after  ap- 
propriating part  of  the  first  payment 
and  all  of  the  second  payment  to  the 
satisfaction  of  liens  upon  said  land  al- 
ready. Said  notes  are  dated  on  said 
day,  and  tbree  of  them  are  payable 
on  the  1st  day  of  September,  1868,  with 
interest  from  September  1,  1867,  and 
for  the  sum  of  $1,243.03  cash;  the  other 
five  are  for  $1,012.24,  each  of  the  same 
date,  interest  payable  annually  on  the 
let  day  of  September,  1870;  the  trustee 
is  to  execute  the  deed  upon  the  de- 
mand of  any  holder  of  any  note  after 
maturity,  and  which,  said  deed  of  trust 
was  duly  recorded,  and  a  copy  is  here- 
with exhibited  and  marked  'C,'  and  is 
here  particularly  referred  to.  Your 
orator  believes  and  charges  the  fact  to 
be,  that  the  said  land  was  so  conveyed 
to  the  said  Delaplain,  who  is  a  near 
relative  of  the  said  David  Snodgrass, 
and  was  so  received  by  the  said  Dela- 
plain, with  intent  and  for  the  purpose 
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of  defrauding  the  creditors  of  the  said 
David  SnodgrasSy  especially  your  ora- 
tor; that  the  said  Delaplain  did  not 
pay  to  the  said  David  Snodgrass  the 
said  sum  of  $6,393.61,  of  which  the 
said  $8,790.43  is  the  pretended  balance, 
nor  did  the  said  Delaplain  pay  the  said 
Snodgrass  any  money  whatever,  but 
gave  three  notes  mentioned  in  the  said 
deed  of  trust,  and  paid  nothing  else 
for  the  said  land. 

"Your  orator  further  shows,  that  the 
said  Delaplain  is  indebted  to  the  said 
David  Snodgrass,  if  the  transaction  was 
an  actual  sale,  in  the  said  sum  of  $8,- 
790.43,  and  a  large  unknown  sum,  for 
all  of  the  chattel  property  of  the  said 
David  Snodgrass  which  he  received  of 
him,  which  ought  to  be  applied  to  the 
payment  of  your  orator's  debt.  Your 
orator  shows,  that  the  said  A.  J.  Wil- 
son is  the  trustee  for  the  said  land  and 
debt,  an^  may  secure  the  money  there- 
for. 

"All  of  which  ActingB  and  doings  are 
contrary  to  equity  and  conscience,  and 
inasmuch  as  your  orator  is  remediless 
by  the  rules  of  the  common  law,  and  is 
only  relievable  in  this  court  as  a  court 
of  equity,  he  therefore  prays,  that  the 
said  David  Snodgrass,  the  said  James 
L.  Delaplain  and  A.  J.  Wilson  be  made 
parties  defendant  hereto,  and  that  sum- 
mons may  issue  against  them.  Your 
orator  prays,  that  the  said  David  Snod- 
grass be  enjoined  from  receiving  the 
money  due  on  the  said  note  or  of  trans- 
ferring the  same  to  the  prejudice  of 
your  orator,  and  that  the  said  Dela- 
plain be  enjoined  from  paying  the  same 
to  the  prejudice  of  your  orator  at  this 
time;  and  upon  the  final  hearing  of 
this  your  orattfr's  case,  that  the  court 
order  and  decree,  that  the  said  sale  so 
made  of  the  said  land  be  set  aside  for 
the  fraud  aforesaid,  and  be  sold  to 
satisfy  your  orator's  said  claim  and 
his  costs,  or  that  the  court  order  and 
decree,  that  the  said  James  L.  Dela- 
plain, out  of  the  money  he  so  owes  the 
said  David  Snodgrass,  pay  your  orator's 
said  claim,  and  such  other  and  further 
relief  as  your  orator's  case  may  re- 
quire, or  as  to  the  court  shall  seem 
proper  and  right.  And  your  orator  will 
ever  pray,  etc. 

"Samuel  Snodgrass, 

"By  Peck  &  Hubbard,  Sol." 
Goshom's  Ezr.  v,  Snodgrass,  17  W. 
Va.  717. 


in.  Decree^  CkmTeyance  in  Oontampla- 
tlon  of  Insolvency  ^et  Aside  as 
Fraudulent. 
This  court  doth  declare,  that  the  in- 
denture dated,  etc.,  in  the  pleadings 
mentioned,  is  fraudulent  and  void  as 
against  the  creditors  of  the  insolvent 
debtor  in  the  pleadings  named;  And 
doth  order  that  the  aefendant  deliver 
up  the  said  indenture  to  the  plaintiffs 
to  be  cancelled;  and  the  court  doth 
order  and  decree,  that  it  be  referred 
to,  etc.,  to  take  an  account  of  the 
rents  and  profits  of  the  estate  comprised 
in  the  said  indenture  received  by  the 
defendant  or  by  any  other  person,  etc.; 
and  that  the  said  defendant,  within  one 
month  after  the  date  of  the  master's 
report  of  the  result  of  such  account, 
pay  the  balance,  if  any,  that  shall  be 
found  to  be  due  from  him  to  the  plain- 
tiffs C.  and  W.,  as  assignees  of  the  es- 
tate of  the  said  insolvent  debtor." 
Defendant  to  pay  plaintiffs'  costs  of 
suit,  "But,  in  case,  on  taking  the  said 
account,  any  balance  shall  appear  to 
be  due  to  the  said  defendant,  it  is  or- 
dered that  the  further  consideration  of 
this  cause  and  of  the  subsequent  costs, 
be  adjourned,  etc.  3  Dan.  Oh.  PI.  &  Pr. 
(Perkins'  ed.)  2273;  Cazenove  v.  Pilk- 
ington,  1  Seton  Dec.  (Eng.  ed.  1862) 
649. 

FREEHOLD. — See  Libekum    Tknsmek- 

TUM. 


FBIVOLOXJS  AND   SHAM 
PLEADINaS. 

I.    FrlTOlOQB  Pleadingly  526 

A.  Notice  of  Motion  for  Judgment, 

526 

B.  Orders,  526 

1.  For  Judgment  on  Frivolous  De- 

murrer,    With     Liberty     To 
Plead,  526 

2.  For  Judgment  on  Frivolous  De- 

murrer, Absolute,  526 

3.  Denying  Motion  for  Judgment, 

526 

4.  For  Severance  and  Judgment  as 

to  One,  526 

5.  For     Judgment     on     Frivolous 

Pleading,  526 

6.  For     Judgment     on     Frivolous 

Pleading,  Reserving  Leave  To 
Amend,  526 

n.    Sham  Pleading,  526 
A.    Affidavits,   526 

1.  To  Strihe  Out  Sham  Plea,  526 

2.  To  Falsity  of  Answer,  527 
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FRIVOLOUS  AND  SBAM  PLEADINGS 


3.    Corroborative,  to  FaUiiy  of  ^n- 
awer,  527 

B.  Notices  of  Motion,  527 

1.  To  Strike  Out  Sham  Plea,  627 

2.  To  Strike  Out  Sham  Answer,  527 

3.  To  Strike  Out  One  Defense  as 

Sham,  and  for  Judgment  on 
Other  as  Frivolous,  527 

C.  Order  Striking  Out  Sham  Flead- 

ing,  527 

CBOSS-BEFEBENCE: 

JUDGIfKNT  BECOBDS: 

Judgment  Beeord  on    Friyolons   De- 
murrer. 

I.    FriTolOQB  Pleading. 

A.  Notice  of  Motion  for  Judgment 
on  Frivolous  P.leadings, 

Please  take  notice  that  on  the  plead- 
ings in  this  action,  the  undersigned 
will  move  the  court,  at  a  special  term 

to  be  held  at ,  on  the  — — 

day    of    18 — ,    «t 


o'clock  in  the 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard  (or 

will  move  before  Mr.  Justice , 

at  his  office  in  the  city  of , 

on  the day  of ,  18 — , 

at   — — ^—  o'clock   in   the  • 

noon),  for  an  order  overruling  the  (an- 
swer) herein  as  frivolous,  and  for  judg- 
ment thereon,  and  for  such  other  or 
further  relief  as  may  be  just  (and  for 
the  costs  of  this  motion).  2  Abb. 
Forms  216. 

B.    Orders, 

1.  Order  for  Judgment  on  Frivolous 

Demurrer    With    Liberty    To 

Plead. 
On  motion  of  Mr.  J.,  of  counsel  for 
the  plaintiff,  and  after  hearing  Mr.  B., 
of  counsel  for  the  defendant,  ordered, 
judgment  for  the  plaintiff  on  the  de- 
murrer in  this  cause,  as  frivolous  (with 
liberty,  however,  to  the  defendant  to 
withdraw  the  demurrer  and  plead,  on 
payment  of  costs).  Burr.  App.  461, 
(928.  ^ 

2.  Order  for  Judgment  on  Frivolous 

Demurrer, 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  notice  of  argument 
in  this  cause,  and  on  motion  of  Mr.  J., 
of  counsel  for  the  plaintiff  (no  one  ap- 
pearing to  oppose),  ordered,  judgment 
final  for  the  plaintiff  for  his  debt  and 
damages,  on  the  ground  of  the  frivol* 
ousness  of  the  demurrer.  Burr.  App. 
461,  S929. 

3.  Order  Denying  Motion  for  Judg- 

ment on  Frivolous  Demurrer, 
A  motion  having  been  made  on  the 


part  of  the  plaintiff  in  this  causa  for 
judgment  on  the  ground  of  the  frivol- 
ousness  of  the  demurrer,  and  after 
hearing  Mr.  J.,  of  counsel  for  the  plain- 
tiff, in  support  thereof,  and  Mr.  Xi.  in 
opposition,  ordered,  that  the  said  mo- 
tion be  denied  (with  eosts).  Bnrr. 
App.  461,  t930. 

4.  Order   for  Severance   and    fef 

Judgment  on  Frivolous    D^ 

murrer  as  to  One, 
This  suit  having  been  originally  eom- 
menced  by  the  above  named  plaintiff 
against  the  above  named  defendant, 
and  one  I.  V.,  on  motion  of  Mr.  L,  of 
counsel  for  the  plaintiff,  ordered,  that 
the  same  be  severed  as  against  the 
said  I.  v.,  and  on  reading  and  filing 
notice  of  argument,  and  affidavit  of 
service,  and  on  like  motion,  ordered, 
judgment,  for  the  plaintiff  on  the  ground 
of  the  frivolousness  of  the  demurrer, 
and  that  the  clerk  assess  the  damages. 
Burr.  App.  461,  |931. 

5.  Order  for  Judgment  en  FrivoHr 

ous  Pleading. 
At  a  special  term,  etc.  (or,  if  at  cham- 
bers, add  date  at  foot  of  order). 
On  reading  and  filing  the  pleadings 
in  this  action,  and  notice  of  this  mo- 
tion (and  proof  of  due  service  there- 
of), and  on  motion  of  Q.  B.,  for  the 
defendant,  and  after  hearing  8.  T.  (or 
no  one  appearing)  in  opposition  there- 
to: 

Ordered,  that  Ihe  answer  (or  the  de- 
murrer) of  the  defendant  Y.  Z.  herein 
be  overruled  as  frivolous;*  and  that 
the  plaintiff  Jiave  judgment  thereon  for 
the  relief  demanded  in  the  complaint, 

with  costs  of  this  action,  and  — 

dollars  costs  of  this  motion.  2  Abb. 
Forms  217. 

6.  Order  for  Judgment  on  Frivol- 

ous Pleading f  Reserving  Leave 
To  Amend. 
(As  in  preceding  form  to  the  *,  con- 
tinuing): with  leave  to  the  defendant 
to    answer     (anew)     within  ■ 

days  after  service  of  this  order  upon 
(state  terms);  and  that  if  he  fail  te 
do  80,  that  the  plaintiff  have  judgment 
thereon  for  the  relief  demanded  in  the 
complaint,  with  costs  of  this  action, 
and dollars  costs  of  this  mo- 
tion.   2  Abb.  Forms  217. 

IL    Sham  Pleading: 
A.    Affidavits, 
1.    Affidavit   To   Strike   Out   Sham 
Plea. 
A.  B.,  the  plaintiff  In  the  above  en- 


See  *'How  To  Use  This  Volnmo,"  Introduction,  page  ▼• 
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titled  eanse,  being  duly  sworn,  says 
that  the  plea  of  judgment  recovered 
(or  otherwise,  specifying  the  plea), 
pleaded  by  the  defendant  in  said  cause, 
and  a  copy  whereof  is  hereto  annexed, 
is  wholly  false  and  without  foundation; 
and  that  there  never  was  (any  such 
judgment  recovered)  as  in  said  plea  is 
alleged  (negativing  the  subject-matter 
of  the  plea  in  terms).  Burr.  App.  26, 
(50. 

2.  Affldavit  To  Falsity  of  Answer, 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the 
above  entitled  action. 

II.  That  he  has  read  the  answer  of 
the  defendant  Y.  Z.  herein,  and  that 
the  defense  of  payment  therein  set  up 
is  wholly  and  absolutely  false;  that 
the  defendant  has  never  paid,  or  in 
any  way  satisfied,  the  demand  set  up 
in  the  complaint,  nor  any  part  thereof; 
nor  has  he  ever  paid,  by  himself  or  his 
agents,  to  the  plaintiff,  or  to  any  of 
his  agents,  any  part  of  the  sum  alleged 
by  the  said  answer  to  have  been  paid. 

m.  That  the  only  person  ever  em- 
ployed by  deponent  to  ask  or  receive 
money  from  the  defendant  is  one  £.  F., 
whose  affidavit  is  hereto  annexed;  and 
that,  to  the  best  of  deponent's  knowl- 
edge and  belief,  no  other  person  ever 
asked  or  received  anything  from  the 
defendant  for  account  of  this  deponent. 
2  Abb.  Forms  215. 

3.  Corroborative  Affldavit  To  Fal- 

sity of  Answer. 
E.  F.,  being  duly  sworn,  says: 
L    That  he  is  a  clerk  in  the  employ- 
ment   of  the  plaintiff,  and  attends  to 
the  collection  of  the  debts  due  to  the 
latter. 

n.  That  he  has  frequently  asked 
the  defendant  for  payment  of  the 
amount  demanded  by  the  complaint  in 
this  action,  and  the  defendant  has  al- 
ways refused  to  pay  the  same,  and 
never  has  paid  any  part  thereof  to 
deponent;  nor,  so  far  as  deponent  is 
informed  and  believes,  to  any  other 
person.     2  Abb.  Forms  215. 

B.    Notices  of  Motion. 

1.    Notice  of  Motion  To  Strike  Out 

Sham  Plea. 

Sir:    Please  to  take  notice  that  upon 

the  affidavit,  with  a  copy  whereof  you 

are  herewith  served,  this  court  will  be 

moved,  at  the  next  special  term  to  be 

held   at   the  in   the   city   of 

f     on     the    first     Tuesday    of 

next,  that  the  plea  of  (sped' 


fendant  in  this  cause,  be  stricken  out 
as  false  (or  frivolous) ^  with  costs. 
Burr.  App.   209,   |411. 

2.    Notice  of  Motion  To  Strike  Out 

Sliam  Answer, 

Take    notice    that    on    the    affidavit 

herewith  served,  and  on  the  pleadings 

in    this    action,    the    undersigned    will 

move  the  court,  at  a  special  term  to 

be  held  at  ,  on  the 

day    of   ,    18 — ,     at    


o'clock  in  the 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard,  to 
strike  out  the  answer  herein  as  sham 
(or  the  first  defense  in  the  answer 
herein  asisham,  and  the  second  defense 
as  irrelevant);  or  for  such  other  relief 
as  may  be  just  (with  costs).  2  Abb. 
Forms  214. 

3.    Notice  of  Motion  To  Strike  Out 
One   Defense   as   Sham,   and 
for   Judgment   on    Other   as 
Frivolous. 
Please  take  notice  that  on  (the  affi- 
davit herewith  served,  and)  the  plead- 
ings   in    this    action,    the    undersigned 
will  move  the  court,  ^t  a  special  term 

to  be  held  at ,  on  the 

day    of   ,    18 — ,     at    


o'clock  in  the 


-noon,  or  as  soon 


fying  the   plea),   pleaded   by  the   de- 


thereafter  as  counsel  can  be  heard, 
that  the  first  defense  in  the  answer 
herein  be  struck  out  as  sham  or  irrele- 
vant, and  that  the  second  defense  be 
overruled  as  frivolous,  and  that  judg- 
ment be  given  for  the  plaintiff  there- 
on; or  for  such  other  relief  as  may  be 
just   (with  costs).     2  Abb.  Forms  216. 

C.  Order  Striking  Out  Sham  Plead- 
ing. 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  B. 
for  the  (defendant),  and  after  hearing 
S.  T.  in  opposition  thereto  (or  and  on 
proof  of  due  service  of  notice  of  the 
motion,  and  no  one  appearing  in  op- 
position thereto): 

Ordered,  that  the  answer  of  the  de- 
fendant Y.  Z.  in  this  action  be  stricken 

out    as    sham,    with   dollars 

costs  to  plaintiff.    2  Abb.  Forms  216. 

L    Indietmeiita,  528 

A.  Fcrr  Winning  Money  at  (hrds  hy 

Fraud,  528 

B.  Card  Game,  528 

C.  Common  Gambling,  628 

D.  Dealing  Faro,  528 

E.  For  Obtaining   Money    hy    dm- 

fidence  Game,  529 
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F.    Throwing  Diee,  529 
IL     OlvU  Actlonfl^  52d 

A.  To  Beoover  Money  Lost  at  Play,  529 

B.  To  Recover  Back  Wager,  529 

OEOSS-REPERENCES : 

IlXEOALITY,  How  PLEADED: 

Answer,  That  the  Contract  Was  Cov- 
er for  Wager; 

Answer,  That  Debt  Was  for  Money 
Lost  at  Flay. 
MoKEY  Had  and  Received: 

Complaint  for  Money  Received  Con- 
trary to  Statpte. 

I.    Indictments. 

A.  Indictment  for  Winning  Money  at 
Cards,  Etc.,  by  Fraud. 

Middlesex,  to- wit:  The  jurors  of  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  8.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  laborer,  on 
the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  by  fraud,  shift, 
cosenage,  circumvention,  deceit,  unlaw- 
ful device,  and  ill  practice,  in  playing 
at  and  with  cards,  to-wit,  at  a  certain 
game  of  carda  called  Rouge  et  noir, 
with  one  J.  N.,  unlawfully  did  win,  ob- 
tain and  acquire  to  himself  a  large  sum 
of  money,  to-wit,  the  sum  of  sixty 
pounds,  of  the  moneys  of  the  said  J.  M. 
(or  certain  valuable  things,  to-wit,  one 


of  the  Tahie  of 


and 


of  the  value  of 


one 

of  the  goods  and  chattels  of  the  said 
J.  N.,  or  being  the  property  of  the 
said  J.  N.) ;  to  the  great  damage  of  the 
said  J.  N.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown 
and  dignity.    Archb.  Cr.  PL  657. 

B.    Indictment,  Card  Game, 
''State   of   Arkansas  r.   H.   H.   Hunn. 

Indictment.    Jefferson  county  circuit 

court.  Spring  Term,  A.  B.  1879. 

''The  grand  jury  of  (Gaming)  coun- 
ty, in  the  name  and  by  the  authority 
of  the  State  of  Arkansas,  accuse  H.  H. 
Hnnn  of  the  crime  of  gaming,  com- 
mitted as  follows,  to-wit:  the  said  H.  H. 
Hunn,  in  the  county  and  state  afore- 
said, on,  etc.,  did,  then  and  there,  un- 
lawfully bet  ten  cents  in  money  on 
a  cheek,  or  chip,  of  the  estimated,  or 
representative,  value  of  ten  cents  in 
money,  on  a  certain  unlawful  game  at 
cards  then  and  there  being  played  with 
cards,  as  aforesaid,  which  said  game  so 

>8ee  "Bow  To  Use  This  Volmne,"  Introdactlon,  page  ▼. 


played,  as  aforesaid,  is  commonly  called 
whist,  contrary  to  the  statute."  btate 
If.  Hunn,  34  Ark.  321. 

Note. — Held  that  the  insertion  of 
Gaming  instead  of  Jefferson  did  not 
invalidate  the  indictment  because  of 
reference  to  the  caption. 

C.  Indictment,  Common  Gambling, 
"The   grand  jury  of  the  county  of 

Miami  and  state  of  Indiana,  upon  their 
oaths,  do  present,  that  Elmer  De  Haven, 
on  the  19th  day  of  January,  in  the 
year  1891,  at  the  county  of  Miami,  in 
the  state  of  Indiana,  and  on  divers 
other  times  before  and  after  the  said 
date,  and  previous  to  this  presentment, 
did  then  and  there  unlawfully  frequent 
for  the  purpose,  and  engage  therein  for 
a  livelihood,  gaming  with  cards,  rou- 
lette, faro  and  dice,  at  a  certain  place 
in  said  county,  where  gambling  was 
then  and  there  permitted,  contrary  to 
the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  In- 
diana." De  Haven  v.  State,  2  Ind. 
App.  376,  28  N.   E.  562. 

D.  Indictment  for  Dealing  Faro» 
The  people  of  the  state  of  California 

against  Robert  Beatty.  State  ot 
California.  In  the  court  of  ses- 
sions of  the  city  and  county  of  San 
Francisco,  October  term,  A.  D.  one 
thousand  eight  hundred  and  fifty-eight. 
Robert  Beatty  is  accused  by  the  grand 
jury  of  the  city  and  county  of  San 
Francisco,  state  of  California,  by  this 
indictment,  found  this  twenty-second 
day  of  November,  A.  D.  one  thousand 
eight  hundred  and  fifty-eight,  of  the 
crime  of  felony,  committed  as  follows: 
The  said  Robert  Beatty,  on  the  fifth 
day  of  November,  A.  D.  1858,  at  the 
said  city  and  county,  state  aforesaid, 
with  a  pack  of  playing  cards,  with 
one  Abraham  M.  Carter,  and  divers 
other  persons,  to  the  grand  jury  un- 
known, for  the  sum  of  twenty  dollars 
in  money,  and  for  divers  ivory  checks, 
then  and  there  representing  money,  to- 
w^t:  twenty  dollars,  then  and  there  un- 
lawfully and  feloniously  did  deal  and 
play  a  game  of  faro,  the  said  game  of 
faro  being  then  and  there  a  banking 
gaoie,  and  played  with  cards  contraiy 
to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California, 
H.  S.  Brown,  district  attorney. 
People  V.  Beatty,  14  Gal.  567. 
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Eb    Indietmeni  for  Ohiaining   Money 
by  Confidence  Garne, 
State  of  illinoia,  St.  Glair  county,  ss. 

Of  the  Mareh  term  of  the  St.  Clair 

eireuit  court,  in  the  year  of  our  Lord, 

18G8. 

The  grand  jurors  choeen,  selected  and 
sworn,  in  and  for  the  county  of  St. 
Clair,  state  of  Illinois,  upon  their  oaths 
present,  that  Thomas  Morton  and  James 
Stewart  did,  on  the  18th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-eight, 
in  the  county  of  St.  Clair  aforesaid, 
unlawfully  and  feloniously  obtain  from 
one  Daniel  Hughes  thirty  dollars  of  his 
money,  by  means  and  by  use  of  the 
eonfidence  game,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  ef  the  state  of 
Illinois. 

And  the  jurors  aforesaid,  in  the 
name  and  by  the  authority  aforesaid, 
upon  their  oaths  aforesaid,  do  further 
present,  that  Thomas  Morton  and  James 
Stewart,  on  the  day  and  year  afore- 
said, and  in  the  county  aforesaid,  did 
unlawfully  and  feloniously  obtain  from 
Daniel  Hughes  one  United  States  legal 
tender  treasury  note,  for  the  payment 
of  ten  dollars,  and  of  the  value  of 
ten  doUars,  one  bank  note  for  the  pay- 
ment of  ten  dollars  and  of  the  value 
of  ten  dollars,  and  two  bank  notes  for 
the  payment  of  five  dollars  each  and 
of  the  value  of  five  dollars  each,  the 
personal  property  then  and  there  of  the 
said  Daniel  Hughes,  by  means  and  by 
use  then  and  there  of  the  confidence 
game;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois. 
J.  B.  Hay,  state's  attorney. 
Morton  v.  People,  47  111.  468. 

P.    Indictment,  Throwing    Dice    {for 
Turkeys). 

''The  jurors  for  the  state,  upon  their 
oath,  present:  That  Nick  De  Boy,  late 
of  the  county  of  Wake,  on  the  25th 
day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
five,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  unlawfully  and 
wilfully  did  play  at  a  game  of  chance, 
namely  a  raffle,  at  which  money,  prop- 
erty and  other  things  of  value  were 
bet,  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of 


the  State.  And  the  jurors  for  the 
State,  upon  their  oath,  do  further  pre- 
sent: That  Nick  De  Boy,  late  of  the 
county  of  Wake,  on  the  25th  day  of 
March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five, 
with  force  and  arms,  at  and  in  the 
county  aforesaid,  unlawfully  and  wilful- 
ly did  bet  at  a  game  of  chance,  name- 
ly, a  raffle  at  which  game  of  chance 
money,  property  and  other  things  of 
value  were  bet,  against  the  form  of 
the  statute  in  such  case  made  and  pro* 
vided,  and  against  the  peace  and  dig- 
nity of  the  State."  State  v.  Kick  De 
Boy,  117  N.  C.  702,  23  S.  E.  167, 

n.    Civil  Actions. 

A.  Declaration    To    Becover    Money 

Lost  at  Play, 
For  that  the  said  defendant,  within 
three  months  next  before  the  commence- 
ment of  this  suit,  to-wit,  on,  etc.  (any 
day  within  three  months  before  the 
title  of  the  declaration,  to-wit,  etc. 
(venue)  was  indebted  to  the  said  plain- 
tiff in  the  sum  of  ^  of  lawful 

money  of  G-reat  Britain,  by  force  of 
the  statute  made  and  passed  in  the 
ninth  year  of  the  reign  of  our  late 
Queen  Anne,  entitled  ''An  act  for  the 
better  preventing  of  excessive  and  de- 
ceitful gaming,"  being  money  then 
and  there  lost  and  paid  by  the  said 
plaintiff  to  the  said  defendant,  and  by 
the  said  defendant  then  and  there  won 
of  the  said  plaintiff  by  playing  with 
dice  at  a  certain  unlawful  game,  com- 
monly called  or  known  by  the  name  of 
(French  hazard),  at  one  sitting,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  whereby  and 
by  force  of  the  statute,  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant the  said   sum   of  ^  parcel 

of  the  said  sum  above  demanded.  2 
Chit.  PI.  500. 

B.  Complaint    To    Becover   Back    a 

Wager. 
L      That   on    the   day   of 

,  18        ,  at y  the  plain- 


tiff and  one  M.  N.  entered  into  a  wager, 
depending  on  the  result  of  the  general 
election  in  this  state  in  that  year, 
which  was  then  to  take  place  (or,  upon 
the  event  of  a  horse  race  then  about 
to  take  place). 

n.  That  while  the  event  upon  whieh 
said  wager  was  made  was  still  con- 
tingent (or,  unknown,  or,  both)  the 
plaintiff  deposited  in  the  hands  of  the 
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defendant,  aa  stakeholder,  the  anm  of 

dollars,  to  abide  the  event  of 

such  wager,  whereby  an  action  accrued 
to  the  plaintiff,  according  to  the  pro- 
visions of  the  statute  of  betting  and 
gaming.     1  Abb.  Forms  175. 


I.  Motion  To  DismlBS  Writ  by  Gar- 
nldiee,  Balanco  In  Partnezsliip 
Account^  530 

n.  Affidavit  Claiming  Exemption  on 
Ckoniflbment^  530 

HL  Answer  by  aaxniabee  Olalming 
Ezemiition  In  Behalf  of  Defend- 
ant^ 531 

IV.  Answer  of  Oaxnlahee,  Acceptance 

of  Order  To  Pay  Third  Party,  531 

V.  BepUcatlon  to  Answer  of  Oarnlshee, 

531 
VL    Order  Directing  Oarnlshee  To  Pay 

Money  &ito  Ooart»  532 
Vn.     Judgment  After  Answer,  532 
Vm.      Judgment    Condemning    Fund, 

Serrlce  by  Publication,  532 
DC     Order  Setting    Aside    Judgment 

Against  Oamishee,  532 

CBOSS-BEFEBENCE : 

ADMntAI/TY: 

Warrant  for  Arrest  and  for  Attach- 
ment Against  Goods  and  Chattels, 
and  Its  EffoctSy  and  Summons  to 
Garnishee. 

L  Motion  To  Dismiss  Writ  by  Oar- 
nlshee^ Debt>  if  Any,  a  Balance 
in  Partnership  Account. 
"2.  Because  if  said  Eugene  Bobin- 
son  was  at  all  indebted  to  said  Thomas 
Jeynes,  or  had  any  property,  money, 
goods,  chattels,  credits,  or  effects  of  his 
m  his  hands  or  under  his  control  at 
the  time  said  writ  of  garnishment  was 
issued,  such  indebtedness  was  of  such 
a  character,  and  he  held  and  controlled 
said  goods,  chattels,  credits,  and  effects 
in  such  a  way  and  capacity,  that  they 
could  not  be  garnished  by  said  plaintiff, 
and  said  writ  of  garnishment  therefor 
gave  said  court  no  jurisdiction  over 
said  indebtedness  from  said  Bobinson 
to  said  Jeynes,  or  over  any  of  the 
property,  moneys,  goods,  chattels,  cred- 
its, or  effects  of  said  Jeynes  in  the 
hands  or  under  the  control  of  said  Bob- 
inson, for  the  reasons  following,  viz: 
"If,  at  the  time  said  writ  was  is- 
sued, said  Bobinson  was  at  all  indebted 
to  said  Jeynes,  or  had  in  his  hands  or 
under  his  control  any  property,  money, 
goods,  chattels,  credits,  or  effects  be- 


longing to  said  Jeynes,  he  was  so  in- 
debted, and  had  in  his  hands  and  under 
his  control  said  property  and  money, 
etc.,  as  a  member  of  the  firm  of  GoUins, 
Jeynes  &  Co.,  and  said  indebtedness 
was  to  said  Jeynes,  and  said  property, 
money,  etc.,  belonged  to  him,  as  a 
member  of  said  firm,  and  not  in  any 
other  capacity;  that  said  firm  is  com- 
posed of  said  Jeynes,  Henry  Collins, 
and  said  Bobinson  as  general  partners, 
and  said  plaintiff  as  a  special  partner; 
that  there  has  been  no  dissolution  of 
said  firm,  and  no  accounting,  settlement, 
or  adjustment  of  the  matters  and  busi- 
ness of  said  firm  between  its  mem- 
bers, or  between  said  Bobinson  and 
said  Jeynes,  by  which  the  amount 
coming  to  said  Jeynes  from  said  firm 
has  been  ascertained,  or  by  which  it 
has  been  determined  thai  at  the  time 
said  writ  of  garnishment  was  issued 
there  was  any  particular  sum,  and  if 
so  how  much,  due  from  said  Bobinson 
to  said  Jeynes,  or  any  particular  sum 
of  money  or  other  property,  and  if  so 
how  much  and  what,  in  the  hands  or 
under  the  control  of  said  Bobinson  be- 
longing to  said  Jeynes;  that  there  are 
still  many  important  items  of  account 
unsettled  and  unadjusted  between  said 
Jeynes  and  the  other  remaining  mem- 
bers of  said  firm,  and  they  must  be 
settled  and  adjusted  before  said  Bobin- 
son can  tell  how  much  he  was  in- 
debted to  said  Jeynes,  or  what  prop- 
erty or  money,  credits  or  effects,  of  his 
he  had  in  his  hands  at  the  time  said 
writ  of  garnishment  was  issued."  Far- 
well  r.  Chambers,  62  Mieh.  316,  28  N. 
W.  859. 

IL    Affldavlt  Claiming  Ezemption  on 
Oaxnishment. 

''State  of  Nebraska,  Douglas  county. 

**L.  H.  Webster,  being  duly  sworn, 
deposes  and  says  that  he  is  the  de- 
fendant above  named,  that  he  is  a  bona 
fide  resident  of  Douglas  county,  Ne- 
braska, and  has  been  tor  eighteen  years 
last  past;  that  he  is  a  married  man 
and  the  head  of  a  family,  with  whom 
he  resides  in  said  Douglas  county,  and 
whom  he  supports;  that  the  money 
sought  to  be  garnished  in  this  action, 
in  the  hands  of  the  Union  Pacific  By. 
Co.,  was  earned  by  him  during  the 
month  of  March,  1884,  as  a  laoorer; 
that  prior  to  the  service  of  the  gar- 
nishment herein,  to  secure  an  indebted- 
ness due  to  Charles  Brandes,  of  Omaha, 
he  assigned  to  said  Brandes  the  mon^ 
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garnished  in  this  aetion;  that  if  the 
Bald  money  had  not  been  assigned  as 
aforesaid,  it  would  have  been  exempt 
to  him  under  the  laws  of  this  state,  hy 
reason  of  its  being  laborer's  wages  for 
less  than  sixty  days,  and  he  being  the 
head  of  ia  family  aforesaid.  Affiant 
says  that  he  only  this  day  received  no- 
tice of  said  garnishment,  and  was  not 
aware  that  the  court  had  made  any 
order  in  respect  to  his  earnings.  Affiant 
further  says  that  said  plaintiff  is  well 
acquainted  with  this  defendant,  and 
well  knows  that  the  defendant  is  a 
resident  of  Bouglafi  county,  and  that 
he  is  the  head  of  a  family,  and  that 
by  reason  thereof  thb  said  money  is 
exempt  to  him  under  the  laws  of  this 
state;  but  that  the  said  plaintiff  is 
taking  this  course  for  the  purpose  of 
maliciously  prosecuting  and  annoying 
this  defendant. 

''Wherefore  defendant  asks  that  the 
garniahee  herein  may  be  discharged, 
and  the  order  on  the  garnishee  to  pay 
said  money  into  court  be  revoked  and 
set  aside.''  Union  Pac.  B.  Co.  v. 
Smersh,  22  Neb.  7^1,  36  N.  W.  139. 

IZL  Jknswer  by  Oamidiee  cnaimlng 
Exemption  in  Behalf  of  Def  end- 
ant» 

''Affiant  further  says  if  the  said 
money  had  not  been  assigned  as  afore- 
said but  on  the  other  hand  was  due 
and  payable  to  said  defendant,  it  would 
have  been  exempt  to  said  defendant 
under  the  laws  of  this  state;  that  said 
defendant  is  a  married  man  and  the 
head  of  a  family,  consisting  of  a  wife 
and  children,  whom  he  supports  and 
with  whom  he  resides  in  Douglas  coun- 
ty, and  that  the  said  money  was  earned 
by  him  as  laborer's  wages,  all  within 
sixty  days  immediately  preceding  the 
date  of  the  answer  aforesaid.  Affiant 
says  that  said  plaintiff  and  this  court 
have  had  notice  since  the  answer  was 
filed  herein  that  said  money  was  ex- 
empt to  said  defendant,  for  the  reason 
above  set  forth;  but  affiant  believes 
that  the  said  defendant  up  to  this  time 
has  had  no  notice  of  the  pending  of 
said  garnishment,  and  has  had  no  op- 
portunity to  file  his  exemption. 

"Wherefore  garnishee  asks  to  be  dis- 
charged.'' Union  Pac.  B.  COb  r.  gbnersh, 
22  Neb.  751,  36  N.  W.  1S9. 

IV.    Answer  of  Oaniishoe,  Acceptance 

of  Order  To  Pay  to  Third  Party. 

"John  Lowery,  being  duly    sworn," 

etc.,  "says;  that  he  was  not  indebted 


to  said  Cornelius  Woodall  at  the  time 
of  the  levy  of  the  attachment,  nor  at, 
the  time  of  making  this  his  answer; 
that  he  will  not  be  indebted  to  him 
by  a  contract  now  or  then  in  existence; 
that  he  has  not  in  his  possession,  or 
under  his  control,  personal  or  real  prO|». 
erty,  or  things  in  action,  belonging  to 
said  defendant.  He  further  says,  that 
he  employed  said  Woodall  to  do  some 
work  at  the  light-house  at  Pascagoula, 
in  the  State  of  Mississippi,  previous  to 
the  7th  October,  1854;  that  said  Wood- 
all,  on  said  7th  October,  1854,  drew  an 
order  on  him  for  $163,  in  favor  of  one 
George  Draper;  that  said  order  was  pre^ 
sented  to  him  by  said  Draper,  on  or  about 
the  11th  October,  1854,  which  said  order 
he  then  verbally  accepted,  to  be  paid 
when  the  work  was  done  on  said  light- 
house according  to  said  contract  with 
Woodall,  and  only  for  the  amount  which 
should  be  due  to  said  Woodall  accord- 
ing to  said  contract;  that  the  sum  due 
to  said  Woodall  upon  said  contract  is 
about  $120  (said  contract  being  now 
finished),  which  sum,  by  reason  of  his 
acceptance  of  said  order  in  favor  of 
Draper,  of  right  belongs  to  said 
Draper."  Easton  v.  Lowery,  29  Ala. 
454. 

Note. — ^Held  garnishee  not  entitled  to 
discharge  under  above  answer;  that 
plaintiff  had  right  to  contest  claim  of 
third  party. 

V.   BepUcation  to  Answer  of  Garniahee. 

"And  now  comes  sfdd  plaintiff,  who 
sues  for  the  use  of  said  Eva  Brown 
herein,  and  says  that  the  said  Empire 
Car-Boofing  Company  hath  not,  either 
in  its  original  or  additional  answers 
filed  herein,  truly  discovered  the 
lands,  tenements,  goods,  chattels, 
moneys,  choses  in  action,  credits  and 
effects  of  the  St.  Louis  Galvanizing 
Company,  and  the  value  thereof,  in  its 
possession,  custody  or  charge,  or  from 
it  due  and  owing  at  the  time  of  the 
service  of  the  writ  herein,  or  at  any  time 
after,  or  which  thereafter  shall  become 
due  to  the  said  St.  Louis  Galvanizing 
Company;  and  this  he  prays  may  be 
inquired  into  pursuant  to  the  statute  in 
such  case  made  and  provided."  Em- 
pire Car-Roofing  Co.  v.  Macey,  115  BL 
890,  897,  3  N.  E.  417. 

Note, — ^This  general  form  was  held 
sufficient  under  the  Dlinois  statute,  al- 
though it  did  not  specifically  aeny  the 
matters  set  up  in  the    answer    upon 
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whieh  th«  garnishee  relied  to  defeat  the 
action. 

VL  Order  Directing  Oamlsfaee  To  Pay 
Money  Into  Court 

"And  now,  on  the  24th  day  of  April, 
1888,  it  appearing  from  the  answer  and 
amended  answer  of  the  Union  National 
Bank,  by  J.  W.  Bodefer,  its  cashier, 
garnishee  in  the  above  entitled  cause, 
that  said  bank  had  on  the  15th  day  of 
March,  1888,  personal  property,  to- wit, 
money  in  the  sum  of  $228,  and  on  the 
17th  day  of  April,  1888,  being  the  date 
of  said  bank's  first  answer  herein,  the 
sum  of  $325  of  the  defendant's,  George 

D.  Edson,  attorney,  subject  to  attach- 
ment in  its  possession  and  under  its 
control  as  a  credit  to  George  D.  Ed- 
son,  attorney:  It  is  therefore  ordered 
by  this  court  that  said  bank  forthwith 
pay  into  the  clerk  of  this  court,  Frank 

E.  Moores,  out  of  the  money  under  its 
control  or  in  its  possession  at  any  time 
since  the  15th  day  of  March,  1888,  be- 
longing to  or  credited  on  its  bank  ac- 
count books  of  George  D.  Edson,  attor- 
ney, the  sum  of  $325,  and  that  said 
bank  be  thereupon  discharged  as  gar- 
nishee herein,  the  said  money  to  re- 
main in  the  hands  of  the  clerk,  sub- 
ject to  the  future  ord«r  of  the  court. 

''George  W.  Doane, 
"Judge  of  District  Court.'' 
Union  Nat.  Bank  v.  Hickey,  34  Neb. 
300,  51  N.  W.  825. 

vn.  Jadgm«nt  After  Answer,  Con- 
demning Fiind  In  Oamlflhee's 
Possession. 

"This  day  came  the  said  garnishee 
and  filed  his  answer^  acknowledging  an 
indebtedness  to  the  defendants  in  the 
original  judgment,  in  the  sum  of  eight 
hundred  and  fifty-four  and  twenty-one 
hundredth  dollars;  which  answer,  the 
plaintiff  consents-  to  receive.  And  it 
appearing  that  the  plaintiff  has  ob- 
tained a  judgment  at  the  February  Spe- 
cial term  of  this  Oourt,  for  the  sum 
of  five  thousand  two  hundred  and  nine- 
ty-one and  ten-hundredth  dollars, 
against  the  defendants  viz:  Esekiel 
Nichols,  Andrew  Poor,  Henry  B.  Hall, 
Thomas  E.  Clark  and  Otis  T.  Peters, 
besides  his  costs.  It  is  therefore  con- 
sidered by  the  Court,  that  the  said 
sum  of  eight  hundred  and  fifty-four 
and  twenty-one  hundredth  dollars,  be 
condemned  in  the  hands  of  the  said 
garnishee,  towards  the  payment  of  the 
said  judgment;  and  that  the  plaintiff 


have  execution  therefor."    Stubblefleld 
V.  Hagerty,  1  Ala.  39. 

Note, — ^Beversed  on  record;  sufficienej 
of  judgment  not  questioned. 

vnL  Judgment  Ckmdsmning  Tand, 
Sarvice  on  Defendant  by  PnbUca- 
tion. 

<<It  appearing  to  the  Court,  that 
though  the  defendant  was  duly  notified 
of  the  pendency  of  this  suit  by  pub* 
lication,  he  has  not  entered  his  ap- 
pearance therein.  And  it  appearing  that 
the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  $143.75,  with  interest 
from  15th  November,  1876,  besides 
costs.  And  it  appearing  by  the  answer 
of  the  said  garnishee  Bond,  that  he  is 
indebted  to  the  said  defendant  in  the 
sum  of  $94.35,  and  no  cause  having 
been  shown  to  the  contrary:  it  is  con- 
sidered by  the  Court,  that  said  sum  of 
$94.35  of  the  defendant's,  so  attached 
by  the  Marshal  as  aforesaid,  be  and 
the  same  is  hereby  condemned  in  the 
hands  of  said  garnishees,  towards  the 
satisfaction  of  the  plaintiff's  above  de- 
mand and  costs;  and  that  the  plain- 
tiff have  execution  thereof  against  the 
said  garnishee,  which  said  judgment 
was  duly  entered  according  to  the  rules 
of  said  court. ' '  Savin  v.  Bond,  57  Md. 
228. 

Note, — Held  suiBcient  defense  in 
action  against  garnishee  by  prineipal 
defendant  on  original  debt. 

IZ.  Order  Setting  Aside  Jndgnmtt 
Against  €tanildiee. 

*  *  It  now  appearing  that  the  summons 
of  garnishment  on  the  above  judgment 
mentioned,  had,  for  a  valid  considera- 
tion, been  withdrawn  by  plaintiff's 
counsel,  and  that  no  answer  was  re- 
quired thereto  on  the  part  of  the  said 
garnishee:  It  is  hereby  ordered,  that 
the  said  judgment  against  Levy  EL 
Byck,  the  said  garnishee,  be  set  aside 
and  vacated,  and  that  the  sheriff  dis- 
miss his  levy  made  in  that  behalf,  and 
return  the  execution  to  the  clerk  of 
this  Court,  with  the  proper  endorse- 
ment, at  plaintiff's  costs. 

''In  open  court,  June  3d,  1878. 

(Signed)  <<Wdlliam  Schley, 

''Judge  Superior  Court,    Eastern    Gbs 

cuif 

Platen  v,  Byek,  50  Ga.  245. 

Note. — ^Writs,  summonses,  or  other 
process  against  garnishees  are  provided 
for  in  the  statutes  of  the  several  states, 
which  must  be  strictly  followed  to  c^ 
tain  jurisdiction.    No  general  form  earn 
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be  set  out  whieh  ean  be  followed  with 
safety.  By  an,  C.  J.,  in  fiteen  v.  Nor- 
ton, 45  Wis.  612,  Bays:  "The  statute 
makes  the  service  of  a  summons  on 
the  garhishee  the  commencement  of  an 
action  against  him.  But  it  is  a  most 
peculiar  action,  out  of  the  ordinary 
course  of  judicial  proceedings.  ^  It  is 
an  anomaly,  a  statutory  invention  sui 
generis  with  no  affinity  to  any  action 
known  to  the  common  law.  It  does  not 
proceed  on  liability  of  the  garnishee  to 
the  plaintiff  or  any  privity  between 
them.  It  intrudes  between  the  debtor 
and  the  creditor,  sets  aside  all  con- 
siderations of  forbearance  or  composi- 
tion between  them,  and  subjects  the 
debtor  to  judgment,  without  action  or 
consent  of  his  creditor.  In  effect,  it 
makes  one  the  creditor  of  another  with- 
out privity  of  contract,  and  it  may  well 
operate  unjustly.'.' 
eENEBAL  DEMUBBEB.— See  Dbmtje- 
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OENSBAL    ISSUE    AND    QENEBAL 

DENIAL. 

L    Q«n«ral  Itaae,  533 

A.  Non  ABSumpnt,  533 

B.  Non  A89ump9it    hy    'Executor    or 

Adnwnistraior,  533 

C.  NU  Debit,  533 
I).     Non  Est  Factum    in 

Covenant,  533 
E.     Nul  Tiel  Becord,  534 
P.    Non  Cepit,  534 
G.     Non  Detinet,  534 
H.    Not  Guilty,  Trespass,  534 
L     Not  Guilty,  Case  and  Trover,  534 
J.     Not  Guilty,  Case  and  Trover,  Sev- 
eral Defendants,  534 
K.     With  Special  Plea,  534 
L.     With  Special  Plea  to  Part,  534 
M.    With  Set-Of,  535 


XL    Answers,  (General  Denial,  535 

A.  All  Allegations,  535 

B.  One  Cause,  535 

C.  As  to  Part,  536 

D.  Of  Knowledge  or  Information,  536 

E.  Of  Knowledge  or  Information  hy 

Several  Defendants,   536 

F.  Of   Knowledge,   Etc,   Explaining 

Ignorance,  536 

OBOSS-BEFEBENOISS : 
Ejsctmxnt: 

Plea  in  £jectment,  General  Issue. 
NoncB  OF  DEncNSB: 

Notice,  With  Plea  of  General  issue. 
Pleas: 
Pleas  to  a  New  Assignment,  GFeneral 
Issue  and  Special  Plea; 


Notice  of  Special  Matter  With  Gen- 
eral Issue. 

I.    General  Issne. 

A.  Plea  of  Non-Assumpsit, 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.:  and  says  that  he  did  not 
undertake  or  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him.  And 
of  this  he  puts  himself  upon  the  coun- 
try. (And  the  said  plaintiff  doth  the 
like,  etc.). 

G.  H.,  defendant's  attorney. 

Burr.  App.   838,   (613. 

B.  Plea  of  Non-Assumpsit  hy  Execur 

tor  or  Administrator. 

And  the  said  C.  D.,  executor  (or 
"administrator"),  as  aforesaid,  de- 
fendant in  this  suit,  by  G.  H.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  that 
the  said  J.  K.,  deceased,  in  his  life- 
time, did  not  undertake,  or  promise 
(if  there  be  promises  by  the  executor, 
etc.,  laid  in  the  declaration,  add:  "nor 
did  the  said  defendant  undertake  or 
promise")  in  manner  and  form  as  th€ 
said  plaintiff  hath  above  thereof  com- 
plained against  him.  And  of  this  he 
puts  himself  upon  the  country.  (And 
the  said  plaintiff  doth  the  like,  etc.). 
G.  H.,  defen4ant'8  attorney. 

Burr.  App.  338,   (614. 

C.  Plea  of  Nil  Debit. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comet 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  he  does  not 
owe  the  said  sum  of  money  (or  "the 

said  sum  of  dollars")  above 

demanded,  or  any  part  thereof,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him. 
And  of  this  he  the  said  defendant  puts 
himself  upon  the  country.  (And  the 
said  plaintiff  doth  the  like,  etc.). 

G.  H.,  defendant's  attorney. 

Burr.  App.  339,  (615. 

D.  Plea  of  Non  Est  Factum  in  Debt 
and  Covenant, 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said  sup 
posed  writing  obligatory  (or  "inden- 
ture," or  "articles  of  agreement," 
etc.,  according  to  the  fact)  is  not  his 
deed,  etc.    And  of  this  he  puts  hunself 
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\ipoii  the  country.    (And  the  said  plain- 
tiGF  doth  the  like,  etc.)< 

G.  H.,  defendant's  attorney. 
Burr.  App.  339,  {616. 

E.  PZeo  of  Nul  Tiel  Jteeord, 

And  the  said  C  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  eomei 
and  defends  the  wrong  and  injury 
when,  ete.,  and  says  that  there  is  not 
any  reeord  of  the  said  supposed  reeog* 
nizance  (or,  if  in  debt  upon  a  judg 
ment,  says,  ''of  the  said  supposed  re- 
covery"), in  the  said  declaration  men* 
tioned,  remaining  in  the  supreme  court 
of  judicature  aforesaid,  before  the 
aforesaid  justices  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath 
above,  in  his  said  declaration,  alleged. 
(And  this  he  the  said  defendant,  is 
ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him  the  said  defendant, 
etc). 

G.  H.,  defendant's  attorney. 

Burr.  App.  339,  |617;  Till.  Porms 
503. 

F.  Plea  of  Non  Cepii  in  KepUvin, 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  he  did  not 
take  the  said  (cattle,  goods  and  chat* 
tels),  in  the  said  declaration  men- 
tioned, or  any  or  either  of  them,  or 
any  part  thereof,  in  manner  and  form 
as  the  said  plaintiff  hath  above  there- 
of complained  against  him.  And  of 
this  he  the  said  defendant  puts  him- 
self upon  the  country.  (And  the  said 
plaintiff  doth  the. like,  etc.). 

G.  H.,  defendant's  attorney. 

Burr.  App.  340,  1618. 

G.  Flea  of  Non  Detinet  in  Replevin. 

(As  in  last  form,  except  that  for  the 
words  "he  did  not  take"  you  sub- 
stitute "he  doth  not  detain.")  Burr. 
App.  840,  1619. 

H.    Plea  of  Not  Guilty  in  Trespass. 

And  the  said  C.  D., ,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  force  and  injury 
when,  etc.,  and  says  that  he  is  not 
guilty  of  the  said  supposed  trespasses 
above  laid  to  his  charge,  or  any  part 
thereof,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him.  And  of  this  he 
the  said  defendant  puts  himself  upon 


the  countTy.     (And  the  nid  pltintiff 
doth  the  like,  etc.). 

G.  H.,  defendant's  attorney. 
Burr.  App.  340,  |680. 

I.  Plea  of  Not  ChUliy  in  Case  and 
Trover. 

And  the  said  C.  B.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  he  is  not 
guilty  of  the  said  supposed  grievances 
above  laid  to  his  charge,  in  manner 
and  form,  as  the  said  plaintiff  hath 
above  thereof  complained  against  him, 
etc.  And  of  this  he  the  said  defendant 
puts  himself  upon  the  country.  (And 
the  said  plaintiff  doth  the  like,  etc.). 
G.  H.,  defendant's  attorney. 

Burr.  App.  340,  |621. 

J.  Plea  of  Not  Guilty  in  Case  and 
Trover,  Several  Defendants. 

And  the  said  0.  D.,  I.  J.  and  K.  L., 
defendants  in  this  suit,  by  F.  B.  C, 
their  attorney,  come  and  defend  the 
wrong  and  injury  when,  etc.,  and  say 
that  they  are  not,  nor  is  either  of 
them,  guilty  of  the  said  supposed  griev- 
ances above  laid  to  their  charge,  or 
any  or  either,  or  any  part  thereof,  in 
manner  and  form  as  the  said,  plaintiff 
hath  above  thereof  complained  against 
them.  And  of  this  they  put  themselves 
upon  the  country.  (And  the  said  plain- 
tiff  likewise,   etc.).^ 

F.  B.  C,  atty.  for  defendants. 

Burr.  App.   341,   (622. 

K.  Plea  of  General  Issue  With  Spe- 
dal  Plea  to  Whole  Declaration. 

And  the  said  C.  D.  (the  general  issue 
according  to  the  form  of  the  action 
[see  forms  supra],  omitting  the  signa- 
ture). 

And  for  a  further  plea  in  this  be- 
half, the  said  defendant,  by  leave  of 
the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought'  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that,  etc.  (here  follows 
the  special  plea  in  form  [see  post].  If 
there  be  other  pleas,  preface  each  with 
the  same  commencement:  "And  for  a 
further  plea,  etc.,"  as  supra).  Burr 
App.  341,  1623. 

L.    Plea  of  General  Issue  With  Spe- 
cial Plea  to  Part. 
And   the   said   C.   B.,   defendant   in 
this  suit,  by  G.  H.,  his  attorney,  tomes 
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and  defends  the  wrong  (or  "force") 
and  injury  when,  etc.,  and  as  to  the 
said  several  supposed  promises  and 
undertakings  in  the  said  first  (or 
other)  count  of  the  said  declaration 
(or,  if  in  covenant,  "as  to  the  said 
supposed  breach  of  covenant  first  above 
assigned";  or,  if  in  trespass,  "as  to 
the  breaking  and  entering,  etc.,"  spec- 
ifying the  particular  trespasses  charg- 
ed); he  the  said  defendant  says  that 
he  did  not  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
him  (giving  the  general  issue  accord- 
ing to  the  nature  of  the  action  [see 
forms  supra]);  and  of  this  he  puts 
himself  upon  the  country.  (And  the 
said  plaintiff  doth  the  like,  etc.). 

And  as  to  the  said  several  supposed 
promises  and  undertakings  (or  other- 
wise, according  to  the  action)  in  the 
said  second  and  third  (or  other)  counts 
of  the  said  declaration  mentioned,  the 
said  defendant  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that,  etc.  (here  follows 
the  special  plea).    Burr.  App.  341,  |624. 

M.    Notice  of  Bet-Of  With  Plea  of 
General  Issue, 

(At  the  foot  of  the  general  issue, 
immediately  following  the  attorney's 
signature,  subjoin  the  notice  in  the  fol- 
lowing form):  Sir:  Please  to  take 
notice  that  the  said  defendant,  at  the 
trial  of  the  above  cause,  will  insist 
upon  and  give  in  evidence,  under  the 
general  issue  above  pleaded  *,  that 
(here  give  the  substance  of  the  notice, 
according  to  the  facts;  thus,  in  case  of 
a  notice  of  set-off,  proceed  as  follows): 
The  said  plaintiff  at  the  time  of  the 
commencement  of  the  action  aforesaid 
against  the  said  defendant  was,  and 
still  is,  indebted  unto  him  in  the  sum 
of  (one  thousand)  dollars,  lawful 
money  of  the  United  States  of  Amer- 
ica, for  divers  goods,  wares  and  mer- 
chandise, before  that  time  sold  and 
delivered  by  the  said  defendant  to  the 
said  plaintiff,  and  at  the  special  in- 
stance and  request  of  the  said  plain* 
tiff.  And  in  the  further  sum  of  (one 
thousand)  dollars  of  like  lawful  money, 
for  the  work  and  labor,  care  and  dili- 
gence of  the  said  defendant,  by  the 
said  defendant,  and  his  servants  before 
that  time  done,  performed  and  bestowed 
in  and  about  the  business  of  the  said 
plaintiff,  and  for  the  said  plaintiff,  and 


at  his  like  request.  And  in  the  further 
sum  of  (one  thousand)  dollars,  of  like 
lawful  money,  for  money  before  that 
time  lent  and  advanced  by  the  said 
defendant,  to  the  said  plaintiff,  and  at 
the  like  request  of  the  said  plaintiff; 
and  for  other  money  by  the  said  de- 
fendant, before  that  time  paid,  laid  out 
and  expended  for  the  said  plaintiff, 
and  at  the  like  request  of  the  said 
plaintiff.  And  for  other  money  by  the 
said  plaintiff,  before  that  time  had  and 
received  to  and  for  the  use  of  the  said 
defendant.  And  also  that  the  said 
plaintiff,  before  the  commencement  of 
this  action,  accounted,  together  with 
the  said  defendant,  of  and  concerning 
the  said  demand  of  the  said  plaintiff 
against  the  said  defendant,  and  also 
of  and  concerning  divers  other  sums 
of  money  and  accounts  between  the 
said  plaintiff  and  the  said  defendant, 
and  upon  such  accounting  the  said 
plaintiff  was  found  to  be  in  arrear  and 
indebted  to  the  said  defendant,  in  the 
further  sum  of  (one  thousand)  dollars, 
of  like  lawful  money,  which  the  said 
plaintiff  undertook  and  then  and  there 
faithfully  promised  the  said  defendant, 
well  and  truly  to  pay  unto  the  said 
defendant,  when  the  said  plaintiff 
should  be  thereunto  afterwards  re- 
quested. Which  said  several  sums  of 
money,  or  so  much  thereof  as  will  be 
sufficient  for  that  purpose,  the  said 
defendant  will  set-off  against  the  de- 
mand of  the  said  plaintiff,  to  be  proved 
at  the  trial,  and  have  the  balance  cer- 
tified in  his  favor.    Dated  the  day  of 

,  1846. 

Yours,  etc., 
0.  H.,  attorney  for  defendant. 
To  E.  F.,  Esq.,  attorney  for  plaintiff. 
Burr.  App.  342,  {025. 

n.    Answers;  General  DeniaL 

A.  General  Denial  of  All  AUegaiions. 

The  defendant  answering  the  com- 
plaint herein  denies  each  and  every 
allegation  thereof.     2  Abb.  Forms  17. 

General  Denial  of  AU  AUegaiions. 
(Another  form,) 

The  defendant  answers  (or  the  de- 
fendants answer,  or  if  only  part  of 
the  defendants  join,  the  defendants 
W.  X.  and  Y.  Z.  answer)  to  the  com- 
plaint: That  no  allegation  thereof  is 
true.     2  Abb.  Forma  17. 

B.  General  Denial  of  One  of  Several 

Causes  of  Action, 
The    defendant    answering    the    first 
cause  of  action  contained  in  the  com 
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plaint  herein  denies  each  and  every 
allegation  of  the  complaint  respecting 
the  same.    2  Abb.  Forms  17. 

C.    General  Denial  08  to  Part  of  the 
Pleading. 

Denies    all    those    allegations   whieh 
are    contained   within,   folios  ■ 

to ,  inclusive  (or  contained  in 

the  paragraphs  numbered and 


-!! 


2  Abb.  Forms  17. 


the 


General  Denial   as   to  Part    of 
Pleading,    (Anotlter  form,) 

Denies  each  and  every  allegation  in 
said  complaint  contained  not  hereinbe- 
fore (or  hereinafter)  specifically  ad- 
mitted (or  specifically  controverted).  2 
Abb.  Forms  18. 

D.  General  Denidl  of  Knowledge  of 

Information  SufHeient  To  Form 
o  Belief, 

fiays  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  of  any  of  the  allega- 
tions of  the  complaint  (respecting  the 
same).     2  Abb.  Forms  18. 

General  Denial  of  Knowledge  or  In- 
formation   Sufficient    To    Form   a 
Belief,     (Another  form.) 
Says  that  he  has  no  knowledge  or 
information  other  than  is  afforded  by 
said   (pleading),  that   (reciting  allega- 
tion), and  cannot  therefore  admit,  but 
on  the  contrary  he  denies,  etc.    2  Abb. 
Itons  19. 

E.  General  Denial  of  Knowledge  or 

Information,    ete.,    by    Several 
Defendants      Answering       To- 
gether, 
Severally  say,  each  for  himself,  that 
he   has   no   knowledge   or  information 
sufficient   to  form   a  belief  as   to  the 
truth  of  any  of  the  allegations  of  the 
complaint    (respecting    the    same).     2 
Abb.  Forms  19. 

F.  Denial   of   Knowledge,   ete,,   Ex- 

plaining Ignorance, 
Says  that  he  has  never  been  within 

the  state  of (the  place  where 

the  transactions  were  alleged  by  the 
complaint  to  have  taken  place),  and 
has  never  personally  transacted  any 
business  therein,  and  has  no  personal 
knowledge  of  what  therein  occurred; 
and  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to 
the  truth  of  any  of  the  allegations  of 
the  complaint  respecting  the  same  (or 
as  to  whether,  reciting  specific  allega- 
tion).    2  Abb.  Forms  19. 
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Sfileeted,  537 
nL    BepUcatioii  to  Plea  That  Juroxa 

Were  Not  Properly  Selected,  537 
IV.    Plea  In  Abatenient^  Grand  Juror 

Diaqnalified,  537 

L    Plea  in  Abatement,  Full  Jury  Not 
Present. 

Charles  Gavan  Duffy,  at  the  prosecu- 
tion of  the  Queen.  And  now  on  this 
day,  to-wit,  on  the  19th  day  of  January, 
in  the  year  of  our  Lord,  1846,  comes 
the  said  Charles  Gavan  Duffy,  by  John 
Mitchell,  his  attorney,  into  the  court 
here  of  our  Lady  the  Queen,  and  pro- 
testing that  he  is  not  guilty  of  the 
supposed  offenses  in  the  said  supposed 
indictment  specified,  or  any  of  them,  or 
any  part  thereof;  for  plea  in  abatement 
nevertheless  saith,  that  he  ought  not  to 
be  C(Hnpelled  to  answer  the  said  sup- 
posed indictment,  and  that  the  same 
ought  to  be  quashed,  because  he  says, 
that  the  said  supposed  indictment  was 
not  publicly  and  in  open  court,  by  the 
jurors  aforesaid,  or  in  their  presence, 
or  in  the  presence  of  twelve  of  them, 
or  of  a  number  of  them,  sufficient  ac- 
cording to  law  in  that  behalf,  presented 
to  the  said  court  of  our  said  Lady  the 
Queen,  as  a  true  bill;  but  on  the  con- 
trary thereof  the  same  was  heretofore, 
to-wit,  on  the  14th  day  of  January,  in 
the  year  of  our  Lord  last  aforesaid, 
presented  in  open  court  to  the  said 
court,  as  a  true  bill,  by  one  of  the' 
jurors  aforesaid  only,  to-wit,  by  John 
Croker,  in  the  presence  of  a  less  num- 
ber than  eleven  of  the  jurors  aforesaid, 
to-wit,  in  the  presence  of  five  only 
of  the  jurors  aforesaid,  to-wit,  at  Dub- 
lin, in  the  county  of  the  city  of  Dub- 
lin.  And  the  said  Charles  Gavan  Duffy 
further  says,  that  the  jurors  aforesaid 
were  not,  nor  were  any  of  them  sev- 
erally or  at  all  called  over  by  his 
or  their  name  or  names  in  open  court 
in  the  said  court  of  our  said  Lady  the 
Queen,  by  the  proper  officer  in  that  be- 
half, or  by  any  other  person  whatever, 
or  at  all,  at  or  immediately  before  the 
time  when  the  said  supposed  indictment 
was  so  presented  as  aforesaid  to  the 
said  Court  by  the  jurors  aforesaid,  to- 
wit,  at  Dublin,  in  the  county  of  the 
city  of  Dublin  aforesaid,  to-wit,  on  the 
day  and  year  aforesaid;  and  thia  he 
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(the  said  Charles  Gavan  Dnflfy)  is 
ready  to  verify.  Wherefore  he  prays 
judgment  of  the  said  indictment,  and 
that  the  same  may  be  quashed,  and  so 
forth.  The  Queen  17.  Duffy,  1  Cox  0.  C. 
283. 

« 

Note, — Quashed  for  want  of   proper 
affidavit  annexed. 

JL    Special  Plea»  Juiors  Not  Properly 
Selected. 

**And  the  said  Dominick  Moran^  in 
his  own  proper  person,  comes  into  court 
here,  and,  having  heard  the  said  in- 
dictment read,  saith  that  this  court 
ought  not  to  take,  cognizance  of  the 
said  supposed  offense  in  said  indict- 
ment set  f orthy  because,  protesting  that 
he  is  not  guilty  of  the  same,  neverthe- 
less the  said  Dominick  Moran  saith 
that  said  indictment  was  found  and  re- 
turned at  the  present  term  of  said 
court  by  persons  acting  as  a  grand 
jury,  which  said  persons  did  not  con- 
stitute a  legal  grand  jury;  that  said 
persons  were  not  legally  drawn,  se- 
lected, qualified,  summuued,  notified  and 
returned  into  said  court,  and  did  not 
constitute  a  legal  grand  jury.  And 
especially  ha  saith  that  Daniel  J.  Goss, 
a  person  who  acted  and  served  as  one 
of  the  grand  jurors  finding  said  indict- 
ment, was  not  duly  and  legally  drawn, 
selected,  summoned  and  notified  to  ap- 
pear and  serve  as  one  of  said  grand 
jurors;  that  George  A.  Beynolds  also 
acted  and  served  as  one  of  said  grand 
jurors  finding  said  indictment,  but  that 
he  was  not  duly  and  legally  drawn, 
summoned,  notified  and  returned;  that 
the  venire  on  which  ne  was  supposed 
to  have  been  drawn  and  selected,  sum- 
moned, notified  and  returned,  was  not 
directed  to  any  or  either  of  the  con- 
stables of  any  town  or  city  in  said 
county;  and  no  authority  was  given 
therein  or  thereby  to  any  person  to 
draw,  select,  summon,  notify  or  return 
said  George  A.  Beynolds  as  one  of  said 
grand  jurors;  that  the  service  of  said 
George  A.  Beynolds  and  said  Daniel 
J.  6 OSS  on  said  grand  jury  rendered 
said  indictment,  found  as  aforesaid, 
null  and  void,  and  the  finding  of  said 
Indictment  illegal.  And  this  the  said 
Dominick  Moran  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  this 
court  now  here  will  or  ought  to  take 
cognizance  of  said  indictment."  Com. 
V.  Moran,  130  Mass.  281. 


nL  Rei^licatlQii  to  Plea  That  Jurors 
Were  Not  Properly  Selected. 
^'And  hereupon  Asa  French,  the  Dis- 
trict Attorney  for  the  Southeastern 
District,  who  prosecutes  for  the  Com- 
monwealth in  this  behalf,  says,  that 
notwithstanding  anything  by  the  said 
Dominick  Moran  in  pleading  alleged, 
this  court  ought  not  to  be  precludea 
from  taking  cognizance  of  the  indict- 
ment aforesaid,  because  he  says  that 
the  grand  jurors  from  the  towns  of 
Bandolph  and  Hyde  Park,  viz:  George 
A.  Beynolds  and  Daniel  J,  Goes,  as  to 
whom  specific  objection  is  taken  in  said 
defendant's  plea,  were  duly  and  legally 
drawn,  summoned,  notified  and  returned 
as  grand  jurors,  and  presented  them- 
selves on  the  first  day  of  the  term  of 
this  court  at  the  April  term  thereof  in 
the  present  year,  and  were  then  duly 
sworn  and  empanelled,  and  that  said 
grand  jury  was  in  all  respects  a  legal 
grand  jury.  And  this  the  said  Asa 
French  is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  the  said 
Dominick  Moran  may  answer  to  this 
said  indictment."  Com.  v.  Moran,  130 
Mass.  281. 

IV.  Plea  In  Abatement  Qrand  Juror 
DisquaUfied  (a). 
"That  the  territory  of  New  Mexico 
ought  not  further  to  prosecute  the  said 
indictment  against  him,  because  he 
saith  that  Anastacio  Sandoval,  one  of 
the  grand  jurors  who  found  the  said 
indictment,  was  not  at  the  time  of 
finding  said  indictment  a  citizen  of  the 
United  States,  but  was  at  the  time  of 
finding  said  indictment  a  citizen  of  the 
republic  of  Mexico,  etc.  He  prayed 
'judgment'  that  he  be  discharged  and 
dismissed  from  the  premises  in  said  in- 
dictment specified."  Carter  v.  Terri- 
tory, 1  N.  M.  317. 

Flea  in  Abatement,  Grand  Juror  Dis- 
qualified (&). 
'f  And  now  on  this  day,  that  is  to 
say,  Monday,  the  18th  day  of  Decem- 
ber, in  the  year  of  our  Lord  1848,  the 
said  Charles  Gavan  Duffy,  being  led  to 
the  bar  of  the  court  here  by  the  High 
Sheriff  of  the  county  of  the  city  of 
Dublin,  and  having  heard  the  said  sup- 
posed indictment  read,  protesting  that 
he  is  not  guilty  of  the  offences  in  the 
said  supposed  indictment  specified,  or 
any  of  them;  for  plea  in.  abatement 
nevertheless  saith  that  he  ought  not 
to  be  compelled  to  answer  the  said 
supposed  indictment,  and  that  the  same 
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onght  to  be  quashed,  because  he  saith 
that  Walter  Sweetman,  one  of  the 
jurors  af  oresaidy  by  whom  the  said  sup- 
posed indictment  was  found  a  true  bill 
as  aforesaid,  was  not,  at  the  time  of 
his  being  sworn  on  the  grand  inquest 
aforesaid,  nor  at  the  time  of  his  find- 
ing the  said  supposed  indictment  a  true 
bill,  as  aforesaid,  an  inhabitant  of  the 
county  of  the  city  of  Dublin,  or  resi- 
dent within  the  same,  or  a  freeman 
of  the  city  of  IXublin,  or  seised  of  any 
estate  of  freehold  in  the  said  county 
of  the  city  of  Dublin,  and  this  he  the 
said  Charles  Gavan  Duffy  is  ready  to 
verify;  wherefore  he  prays  judgment 
of  the  said  indictment,  and  that  the 
same  may  be  quashed,  and  so  forth. 

"And  for  a  further  plea  in  this  be- 
half,  the   said   Charles   Gavan    Duffy, 
protesting  as  he  hath  above  testified, 
safth   that   he  ought  not   to  be  com- 
pelled to  answer  the  said  supposed  in- 
dictment, and  that  the  same  ought  to 
be  quashed;    because    he    saith    that 
Patrick  Boylan,  another  of  the  jurors 
aforesaid  by  whom  the  said  supposed 
bill   of  indictment  was   found  a  true 
bill,  as  aforesaid,  was  not,  at  the  time 
of  his  being  sworn  on  the  grand  in- 
quest aforesaid,  nor  at  the  time  of  his 
finding  the  said  supposed  indictment  a 
true   bill,   as   aforesaid,   an   inhabitant 
of  the  county  of  the  city  of  Dublin, 
or  resident  within  the  same,  or  a  free- 
man of  the  city  of  Dublin,  or  a  burgess 
of  the  said  city,  or  seised,  or  possessed 
of,  or  entitled  to  any  lands,  tenements 
or  hereditaments  within  the  said  coun- 
ty of  the  city,  for  any  estate  of  free- 
hold, or  any  less  estate,  or  entitled  to 
any  property  within  the  said  county  of 
the  city,  in  respect  of  which  he,  the 
eaid  Patrick  Boylan,  was  liable  to  be 
rated  to   the   relief   of  the    poor,    or 
for  county,  parish  or  municipal  taxes, 
and   this   he   the   said   Charles   Gavan 
Duffy  is   ready  to  verify;    whereupon 
he  prays  judgment  of  the  said  indict- 
ment,  and    that   the    same    may    be 
quashed,  and  so  forth.''    Beg.  v.  Dnffy, 
4  Cox  C.  O.  172. 

Note.-^'*  But  it  is  said  that  a  juror 
cannot  legally  act  as  such,  unless  he 
be  of  the  body  of  the  county,  and  that 
Mr.  Boylan  cannot,  consistently  with 
this  plea,  be  considered  as  of  the  body 
of  the  county.  But  I  take  it  he  may 
consistently,  with  anything  in  this  plea 
be  a  merchant  in  this  city;  he  may 
have  a  partner  there,  and  though  he 


may  have  a  residence  outside  the  city, 
he  may  spend  his  time  in  it."  Demur- 
rer sustained  because  of  statute  above 
suggested. 

aUASANT7. 

L     Declaration,  Goods  Bold  to  Third 

Person,  538 
n.    Plea  of  Btatnte  of  Frauds  539 

in.    Oomplainta^  539 

A.  On  Contract  for  Work  and  Labor, 

539 

B.  For  Payment  of  Sent,  539 

C.  Good8  Sold  to  Third  Person,  540 

D.  Precedent  Debt,  540 

B.    Of   Mortgage    To   Becover   Defi- 
ciency, 640 
IV.    Answers;  541 

A.  Denial  of  Performance,  541 

B.  Departure  From  Guaranty,  541 

C.  Denial  of  Notice,  541 

D.  Answer    on    Guaranty,    Want    of 

PHvity,  541 

L    Declaration  on  Promise  To  Be  Ac- 
countable for  Goods  Sold  to  Third 
Person. 
For  that  whereas,  heretofore,  to-wit, 
on,   etc    (day   of   guarantee   or   about 
it)    at,    etc.    (venue)    in   consideration 
that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defend- 
ant, would  (here  set  out  the  terms  of 
the   guarantee  as   relates  to   the   con- 
sideration  for  it.     In   the   case   upon 
which  this   form   was   framed   it   was 
thus)  (sell  and  deliver  to  one  E.  F.  on 
credit,  all  such  goods  as  he  the  said 
E.  F.  should  have  occasion  for  and  re- 
quire of  the  said  plaintiff  in  *  the  way 
of   his  trade  and  business  of  a  hemp 
merchant)    he  the  said   defendant  un- 
dertook, and  then  and  there  faithfully 
promised   the    said   plaintiff    (here    set 
out  the  defendant 's  promise,  which  la 
thQ  case  upon   which   this   form    was 
drawn,  was  thus  (to  be  accountable  to 
the  said  plaintiff  for  whatsoever  goods 
he  the  said  plaintiff  should  sell  and  de- 
liver to  the  said  E.  F.  as  aforesaid). 
And  the  said  plaintiff  avers,  that  he, 
confiding  in  the  said  promise  and  un- 
dertaking of  the  said   defendant,  did 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,    at,    etc.    (venue)     aforesaid 
(here  aver  plaintiff's  performance    of 
the   consideration,  and  which  may  be 
thus,   mutatis   mutandis)    sell   and   de- 
liver to  the  said  £.  F.  on  certain  credit, 
then  and   there  agreed  upon   between 
the    said    plaintiff    and    E.    F.    certain 
goods  of  great  value,  which  he  the  said 
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EL  F.  then  and  there  had  occasion  for 
and  required  of  the  said  plaintiff,  in 
the  way  of  his  trade  and  business,  and 
at  and  for  certain  reasonable  prices 
then  and  there  agreed  npon  by  and  be- 
tween the  said  plaintiff  and  the  said 
£.  F.  (or,  if  qo  stipulated  price,  say 
''at  and  for  certain  reasonable  sums  of 
money,  amounting,  etc.")  amounting  in 
the  whole  to  a  large  sum  of  money, 
to-wit,  the  sum  of  ^1,  of  law- 
ful money  of  Great  Britain,  and  that 
although  the  said  credit  and  the  time 
for  payment  of  the  price  of  the  said 
goods,  by  the  said  £.  F.  to  the  said 
plaintiff,  hath  long  since  elapsed,  yet 
the  said  E.  F.  hath  not  (although  he 
was  afterwards,  to-wit,  on  the  day  and 
year  last  aforesaid,  at,  etc.  (venue) 
aforesaid,  requested  by  the  said  plaintiff 
8o  to  do)  as  yet  paid  to  him  the  said 

sum  of ^1.,  or  any  part  thereof, 

but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  to-wit,  at,  etc. 
(venue)  aforesaid,  of  all  which  said 
premises  the  said  defendant  afterwards, 
to-wit,  on  the  day  and  year  last  afore- 
said, there  had  notice;  yet  the  said 
defendant  not  regarding  his  said  prom- 
ise and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  hath  not 
as  yet  accounted  to  the  said  plaintiff, 
or  paid  the  said  sum  of  money,  or  any 
part  thereof,  for  the  said  goods,  or  any 
part  thereof  (although  he  the  said  de- 
fendant afterwards,  to-wit,  on  the  day 
and  year  last  aforesaid,  at,  etc.  (venue) 
aforesaid,  was  requested  by  the  said 
plaintiff  so  to  do),  and  hath  hitherto 
wholly  neglected  and  refused,  and  still 
wholly^  neglects  and  refuses  so  to  do,  and 

the  said  sum  of ^1,  still  remains 

wholly  du3  and  unpaid  to  the  said 
plaintiff,  to-wit,  at,  etc.  (venue)  afore- 
said. (Add  such  special  counts  as  may 
be  necessary.)     2  Chit.  PI.  314a. 

n.    Flea  of  Statute  of  Frauds  to  2>eo- 
laration  on  Chiaraaty. 

Because  he  saith,  that  the  sereral 
aapposed  promises  and  nndertakings  in 
the  said  (first  and  second)  counts  re- 
spectively mentioned,  were  special 
promises,  and  each  of  them  was  a  ape- 
eial  promise  for  the  debt  of  another 
person,  to-wit,  the  said  A.  P.  and  that 
no  agreement  in  respect  of,  or  relating 
to,  the  supposed  eanses  of  action  in  the 
(first  and  second)  counts  of  the  said 
declaration,  or  either  of  them,  nor  any 
memorandum,  or  note  thereof,  wherein 


the  consideration  or  considerations  for 
the  said  special  promises,  or  either  of 
them,  was  or  were  stated  or  shown, 
was  or  is  in  writing,  or  was  or  is  signed 
by  the  said  defendant,  or  by  any  other 
person  by  him  thereunto  lawfully 
authorized,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided; 
and  this,  etc.    3  Chit.  PL  909. 

m.    Complaints. 

A.    Complaint  Against  Prineipdi  and 
Ouarantars  in  Contract  for  Work 
and   Labor. 
L    That  heretofore  certain  articles  of 
agreement  were  made  and  entered  into 
between  the  plaintiff,  of  the  first  part, 
and  the  said  defendant  W.  of  the  sec- 
ond part,  under  their  respective  hands 
and     seals,     and     bearing     date     the 
day  of  y  18 ^  of 


which  a  copy  is  hereto  annexed  as  a 
part  of  this  complaint,  and  marked  Ex- 
hibit A. 

IL     That  on  the  day    of 

-,    18 ,   simultaneously   with 


said  agreement,  and  in  consideration 
thereof,  the  said  defendants  X.,  Y.,  and 
Z.  executed  an  agreement  in  writing, 
under  their  respective  hands  and  seals, 
written  at  the  foot  of  said  agreement, 
of  which  a  copy  is  hereto  annexed  as 
a  part  of  this  complaint  and  marked 
Exhibit  B. 

in.  That  the  plaintiff  afterwards 
duly  performed  all  the  conditions  of 
the  said  contracts  on  his  part,  and  that 
the  same  were  fully  completed  on  the 

day  of  y  18 ,  and 

that  on  that  day  he  was  entitled  to 
have  and  receive  from  the  said  defend- 
ant  W.,  and  the  said  defendants  X., 
Y.,  and  Z.,  upon  the  said  contract,  for 
the  said  work,  a  large  sum  of  money, 
viz.,  the  sum  of  dollars. 

IV.  That  the  said  defendants  have 
wholly  failed  to  perform  the  said  con- 
tracts on  their  parts,  and  have  wholly 
neglected  and  refused  to  pay  the  said 

sum  of  dollars,  and  are  now 

indebted  to  the  plaintiff,  upon  the  said 
contract,  in  the  sum  aforesaid,  with  in- 
terest from,  etc.    1  Abb.  Forms  293. 

B.  CompUint  Against  Quarantora  for 
Payment  of  Bent. 

L     That  on  or  about  the  

day  of ,  18 ^  one  M.  N.,  by 

agreement  in  writing  with  this  plain- 
tiff, hired  of  the  plaintiff  (very  briefly 
designate  the  premises,  e.  g.,  thus,  the 

building  No. ,  in  the 

city  of y  at  the  yearly  rent  of 
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on  the 


dollars,    payable     (quarterly) 
days  of,  etc. 


II.  That  the  defendant,  in  con- 
sideration of  the  premises  and  of  one 
dollar  to  him  paid,  and  as  security  for 
the  punctual  payment  of  said  rent,  then 
and  there  subscribed  and  delivered  to 
the  plaintiff  an  agreement  in  writing, 
of  which  the  following  is  a  copy:  (copy 
of  guaranty;  or  say,  an  agreement  in 
writing,  and  thereby  agreed  that  if  any 
default  should  be  made  therein,  he 
would  pay  to  the  plaintiff  such  sum  or 
sums  of  money  as  should  be  sufficient 
to  make  up  such  deficiency  and  fully 
satisfy  the  conditions  of  said  agree- 
ment, without  requiring  any  notice  of 
non-payment,  or  proof  oi  demand 
made). 

in.  That  said  M.  N.  has  made  de- 
fault in  the  payment  of  the  sum  of 
■  dollars,  which  was  due  for  said 

rent  on,  etc. 

lY.     That  before  the  commencement 

of  this  action  (and  on  the day 

of ,  18 ),  the  plaintiff  (duly 

demanded  of  said  M.  N.  payment  there- 
of, and  gave  to  the  defendant  due  no- 
tice and  proof  of  said  demand  and  non- 
payment, and  then  and  there)  duly  de- 
manded payment  from  the  defendant 
of  said  sum;  but  no  part  thereof  has 
been  paid.    1  Abb.  Forms  291. 

€•  CompUiint  on  Agreement  To  Be 
Answerable  for  Goods  Bold  to 
Third  Persons, 


L    That   on   the 

-,  18 ,  at 


day    of 

-,  in  con- 


sideration that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  would  fiell  to 

one   M.   N.,  on   a  credit    of    

months,  such  goods  as  said  M.  N.  should 
desire  to  buy  of  this  plaintiff  (or 
other  consideration),  the  defendant 
promised  to  be  answerable  to  the  plain- 
tiff for  the  payment  by  said  M.  N.  of 
the  price  of  goods  so  sold  on  credit 
(if  the  amount  of  the  guaranty  was 
limited,  add,  to  an  amount  not  exceed- 
ing a  total  credit  of  dol- 
lars at  any  one  time,  or  otherwise  as 
the  limit  may  have  been). 

n.  That  this  plaintiff  afterwards, 
and  on  the  faith  of  said  guaranty,  sold 
and  delivered  to  said  M.  N.  (designate 
briefly  the  goods  sold),  for  the  sum  of 
— ^—  dollars,  upon  a  credit  of 
— ^— -  months,  which  sum  became 
due  therefor  from  said  M.  N.  to  this 
plaintiff,  on,  etc. 

m.    That  payment  of  the  same  was 


thereafter  duly  demanded  from  eaid 
M.  N.,  but  the  same  was  not  paid;  of 
all  which  due  notice  was  given  to  the 
defendant. 

IV.     That   on   the  day   of 

,  18 ,  at -,  payment 


of  the  same  was  duly  demanded  by  the 
plaintiff  from  the  defendant,  but  no 
part  thereof  has  been  paid  (except  the 
sum  of,  etc.)  1  Abb.  Forms  294. 

D.    Complaint  on  Guaranty  of  Pre^ 

edent  Debt, 
I.     That    on    the    day    of 

•,  18 ,  at  ,  one  M. 


N.,  being  then  indebted  to  this  plaintiff 

in  the  sum  of  dollars,  which 

sum  was  then  (or,  on  the day 

of  ,  18 ,  became)   due  and 

payable  to  the  plaintiff,  the  defendant 
made  and  subscribed  a  memorandum  in 
writing,  of  which  the  following  is  a 
copy:  (copy  of  the  guaranty),  and  de- 
livered the  same  .to  the  plaintiff  (or, 
made  and  subscribed  a  memorandum  in 
writing,  expressing  the  consideration 
thereof;  or,  under  seal,  and  thereby 
promised  to  the  plaintiff  to  answer  to 
him  for  said  debt). 

n.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his  part,  and  there  is  now  due  to  him 
thereon  from  the  defendant  the  sum  of 
dollars,    with    interest    from, 


ete.    1  Abb.  Forms  295. 

E.    Complaint  Against  Gwirantor  of 
Mortgage  To  Recover  Deficiency, 

I,     That   on   or  about  the  ■ 

day  of  i  18 ,  the  defend- 
ants entered  into  an  agreement  in  writ- 
ing with  the  plaintiff,  under  their  hands 
and  seals,  of  that  date,  in  the  words 
and  figures  following:  (copy  of  agree- 
ment). 

n.  That  the  principal  sum  secured 
by  the  bond  and  mortgage  referred  to 
in  the  said  agreement,  became  due  and 
payable  on,  etc.,  and  that  on  or  about, 
etc.,  the  plaintiff  commenced  an  action 
in  the  supreme  court  for  the  county 
of  ■     for  the  foreclosure  of  said 

mortgage,  the  principal  sum  thereof, 
with  interest,  not  having  been  paid; 
and  such   proceedings   were   thereupon 

had,    that    on    the    day    of 

,  18 ,  a  decree  or  judgment 

order  in  said  action  was  made  by  the 
said  court,  for  the  foreclosure  of  the 
said  mortgage  and  sale  of  the  premises; 
and  that  if  the  proceeds  of  such  sale 
should  be  insufficient  to  pay  the  amount 
reported  due  to  the  plaintiff,  with  in- 


See  ^'Row  To  TTse  This  Volume,"  Introdactioii,  page  v. 


GUARDIAN  AD  LITEM 


541 


terest  and  costs,  the  amount  of  sueh 
deficieney  should  be  specified  in  the  re- 
port of  sale  therein,  and  W.,  one  of  the 
defendants  therein,  should  pay  the  same 
to  the  plaintiff. 

III.  That  pursuant  to  said  decree  or 
judgment-order,  the  premises  were  duly 
Bold  on,  etc.,  by  the  sheriff  of,  etc.,  for 
the  price  or  sum  of,  etc.  (and  that  the 
plaintiff  became  the  purchaser  thereof). 

IV.  That,  upon  said  sale,  there  oc- 
curred a  deficiency  of,  etc.,  as  appears 
by  the  sheriff's  report  of  said  sale,  duly 
filed  in  the  office  of  the  clerk  of,  etc., 
and   that    thereupon,    to-wit,    on    the 

day  of  ,   18 ,    a 

judgment  was  rendered  in  said  court 
against  W.  in  favor  of  the  plaintiff,  for 
the  said  sum  of,  etc.,  with  interest  from 

,  18 ,  of  which  no  part  has 

ever  been  paid. 

Y.  That  before  the  commencement 
of  this  action,  he  demanded  of  the  de- 
fendants payment  of  the  amount  of 
sueh  deficiency,  and  at  the  same  time 
tendered  to  them  an  assignment  of  said 
judgment  against  W.,  duly  executed  by 
the  plaintiff,  but  that  the  defendants 
refused  to  pay  the  same,  and  have  ever 
since  neglected  and  refused  to  pay 
the  same,  although  the  plaintiff  has  al- 
ways been,  and  still  is,  ready  and 
willing  to  deliver  to  said  defendants  an 
assignment  of  said  judgment  upon  be- 
ing paid  the  amount  due  thereon.  1 
Abb.  Forms  295. 

IV.    Answers. 

A.  Answer,  Denial  of  Plainiif's  Per- 

formance, 
That  the  plaintiff  did  not  supply  the 
goods    (or  render  the  services)    to  the 
said   M.   N.   alleged  in   the   complaint. 
2  Abb.  Forms  90. 

B.  Denial  of  Plainiif's  Performance, 

Departure  from  Guaranty, 

That  the  defendant  did  not  promise 
to  be  answerable  generally  to  the 
plaintiff  for  the  price  of  goods  sold  to 
the  defendant,  but  only  for  goods  to 
an  amount  not  exceeding dol- 
lars (or,  to  be  sold  on  a  eredit  not  ex- 
ceeding   '■ months),  which  limit 

the  plaintiff  exceeded  in  his  alleged 
sale.     2  Abb.  Forms  90. 

C.  Answer,  Denial  of  Notice. 

That  no  notice  of  the  furnishing  said 
goods  (or,  rendering  said  services)  to 
said  M.  N.  was  given  to  the  defendant 
2  Abb.  Forme  90. 


D.  Answer  on  Cruaranty,  Want  of 
Privity, 

"Fourth — The  defendant,  further  an- 
swering, denies  that  the  plaintiff  sold 
and  furnished  said  Lichtenberger  goods 
and  materials  as  alleged  in  said  peti- 
tion, and  denies  that  said  alleged  sales 
were  made  to  said  Lichtenberger  with 
the  knowledge  and  consent  of  the 
plaintiff  and  at  his  request,  and  denies 
that  the  defendant  requested  the  plain- 
tiff to  sell  any  goods  whatever  to  said 
Lichtenberger,  or  ever  in  any  manner 
whatever  agreed  to  become  liable  for 
the  same,  and  denies  that  there  is  due 
the  plaintiff  the  sum  of  $881  from  said 
Lichtenberger,  or  any  part  thereof. 

"And  the  said  defendant,  further 
answering,  denies  that  he  is  indebted 
to  the  plaintiff  in  any  sum  whatever.'' 
Crane  Co.  v,  Specht,  39  Neb.  123,  57 
N.  W.  1015. 

Noie.-^Detendi&nt  admitted  guaranty 
to  predecessor  in  business.  Plaintiff 
was  a  re-organized  corporation.  Gnar- 
anty  under  former  name. 
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CB06B-BEFEBBNCES : 
Infants  : 

Petition  for  Appointment  of  Guard- 
ian for  Infant  Defendant; 

Petition  for  Appointment  of  Pro- 
chein  Ami  for  Infant  Plaintiff; 

Order  Appointing  Guardian  for  In- 
fant Defendant; 

Order  Appointing  Prochein  Ami; 

Order  That  Defendant  Procure  Ap- 
pointment of  Guardian; 

Order  Appointing  Guardian  for  In- 
fant Defendant  on  Failure  To  Pro- 
cure Appointment  by  Infant; 

Bond  by  Prochein  Ami  to  Infant  for 
Moneys  Which  May  Be  Becovered. 
Partition  : 

Petition  for  Appointment  of  Guard- 
ian in  Partition; 

Bond  of  Guardian  in  Partition; 

Order  for  Appointment  of  Guardian 
in  Partition. 
Sbbvice  op  Pbocbss  and  Papebs: 

Petition  for  Appointment  of  Guard- 
ian Ad  Litem  for  an  infant  After 
Publication  of  an  Order  To  Ap- 
pear. 

L    Petitioii  for  Guardian  Ad  lAtem  of 

Infant  Plaintiff  Over  Fourteen. 
To   the  court     (or    to    Hon. 


-,    judge    of    the 


court) 

The  petition   of  A.  B.,    an    infant^ 
shows, 

I.  That  your  petitioner  was  of  the 

age  of  : —  years  on  the  

day  of  last;  and  is  the  only 

minor  child  of  C.  B.,  deceased,  and  re- 
sides with  his  mother  at ,  and 

that  he  has  no  general  guardian  ap- 
pointed pursuant  to  law  (or,  otherwise 
show  what  guardianship  the  petitioner 
has). 

II.  State  the  cause  of  action  briefly, 
for  instance  as  follows:  That  said  C.  B. 

died  on  the  day  of  , 

seized  in  fee  simple  of  certain  premises 
(describing  them  briefly)  which  were 
leased  by  the  said  O.  B.  at  the  time  of 
his  death  to  one  Y.  Z.  That  said  C.  B. 
by  his  last  will,  devised  said  premises 
to  your  petitioner  and  his  brother, 
D.  B.,  in  equal  undivided  moities.  That 
said  Y.  Z.  is  now  indebted  to  your 
petitioner  and  the  said  D.  B.  in  the 
sum  of  one  hundred  dollars,  rent  of 
said  premises  accrued  since  the  death 
of  C.  B.  aforesaid.  That  your  peti- 
tioner is  desirous  of  commencing  with 
said  D.  B.  an  action  against  Y.  Z.  for 
the  recovery  of  said  rent,  and  your  pe- 


titioner is,  as  he  is  advised,  a  necessary 
party  plaintiff  to  such  action. 

That  M.  N.,  the  uncle  of  your  peti- 
tioner, of  ,  is  worth,  as  your 

petitioner  is  informed  and  believes^  at 
least  the  sum  of  Ave  hundred  doliarsy 
over  and  above  all  just  debts  and 
liabilities,  and  is  a  competent  and  re- 
sponsible person  to  become  the  guard- 
ian of  your  petitioner  in  such  action. 

Wherefore  your  petitioner  asks  that 
M.  N.y  or  some  other  c&mpetent  person, 
may  be  appointed  guardian  ad  litem  of 
your  petitioner  to  commence  and  carry 
on  such  action  for  your  petitioner.  1 
Abb.  Forms  53. 
Veriflcation. 

A.  B.,  being  duly  sworn,  says,  that 
he  has  read  (or,  heard  read)  the  fore- 
going petition,  subscribed  by  him,  and 
knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
1  Abb.  Forms  54. 
Consent  of  Proposed  Guardian. 

I  hereby  consent  to  become  the 
guardian  of  A.  B.,  to  bring  the  action 
above  referred  to.    1  Abb.  Forms  54. 

Note. — The  preceding  and  following 
forms  must  be  varied  to  conform  to 
the  statutes  of  the  particular   statee. 

n.     Order   Appointing   anardian   Ad 
Litem  for  Infant  Plaintiff. 

(Name  of  the  court.)  In  the  matter 
of  the  petition  of  A.  B.,  an  infant, 
for  the  appointment  of  a  guardian  ad 
litem.  At  a  special  term,  etc. 
On  reading  and  filing  the  annexed 
petition  of  A.  B.,  for  the  appointment 

of  as  his  guardian  ad  litem. 

and  the  consent  of  said  (and 

it  being  made  satisfactorily  to  appear 

to  the   court   that  said  is  a 

competent  and  responsible  person):* 

Ordered,  that  be  and  here- 
by is  appointed  guardian  ad  litem  of 
A.  B.,  infant  above  named,  and  author- 
ized to  prosecute  for  him  as  such  guard- 
ian, the  action  mentioned  in  the  an- 
nexed petition  (in  partition  cases,  add, 
on  his  executing  to  the  people  of  this 
state,  and  duly  acknowledging  and  fil- 
ing, a  bond  in  the  penalty  of 

dollars  [to  be  fixed  by  the  court],  and 

with  sureties   [one  or  more, 

as  the  court  may  direct],  to  t>e  ap- 
proved by  a  justice  of  ,thi8  court,  con- 
ditioned for  the  faithful  discharge  of 
the  trust  committed  to  such  guardian. 
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and  to  render  a  JQ8t  and  tnie  aecount  [ 
of  his  guardianship,  in  all  courts  and 
Traces  when  thereunto  required).  1  Abb. 
SV>rm8  56. 

m.  Petition  hy  Oeneral  Guardian,  or 
BelatiYe,  or  Friend,  for  Appoint- 
ment of  Ouardlan  Ad  Litem  for 
Infant  Plaintiff  Under  Fourteen. 


To  the 


court. 


The  petition  of  G.  H.,  respectfully 
shows: 

L  That  your  petitioner  is  the  testa- 
mentary guardian  of  A.  B.,  an  infant 
under  fourteen  years  of  age,  duly  ap- 
pointed by  the  will  of  O.  B.,  his  father 
(or,  is  the  general  guardian  of  A.  B., 
an  infant  under  the  age  of  fourteen 
years,    duly    appointed    such    on    the 

day  of  ,  18 ,  by 

the  order  of  M.  N.,  surrogate  of .  the 

eounty  of  ,  or,  is  the  father, 

or,  other  relative  of  A.  B.,  an  infant 
under  the  age  of  fourteen  years). 

n.     That  said  A.  B.  was    

years    old    on    the    day    of 

last,  and  resides  at  , 

with  the  petitioner. 

m.  Set  forth  concisely  the  cause 
of  action. 

IV.  That  your  petitioner  ib  desirous 
of  bringing  an  action  to  recover  the 
amount  due  on  the  foregoing  facts  (or, 
to  foreclose  the  said  mortgage,  or, 
stating  other  relief  sought),  on  behalf 
of  said  A.  B. 

(If  the  petitioner  seeks  appointment 
of  himself,  add,  that  your  petitioner  is 
willing  to  become  the  guardian  ad  litem 
of  said  A.  B.,  and  that   he  is  worth 

dollars  over  and  above  all  his 

debts  and  liabilities,  and  property  ex- 
empt by  law  from  execution;  that  he 
is  the  general  guardian  of  the  petition- 
er [or,  of  the  infant  above  named,  or, 
that  he  is  an  attorney  and  counsellor 
of  this  court].  That  he  is,  fully  com- 
petent to  understand  and  protect  the 
rights  of  the  infant,  and  has  no  in- 
terest adverse  to  that  of  the  infant, 
and  is  not  connected  in  business  with 
the  attorney  or  counsel  of  the  adverse 
party  or  any  of  them.) 

Wiherefore  your  petitioner  asks  that 
he  may  be  appointed  -(or,  that  P.  G., 

who  resides  at  ,  in  this  state, 

and  who  is  a  competent  and  responsible 

person,  and  worth dollars  over 

all  his  debts  and  liabilities,  and  prop- 
erty exempt  by  law  from  execution, 
may  be  appointed)  guardian  ad  litem 


of  said  A.  B.,  to  prosecute  said  action 
for  him.    1  Abb.  Forms  58. 

IV.  Kotice  of  Application  for  Ooard- 

ian  Ad  Idtem  by    Belatiye    or 
Friend. 

(Name  of  court.)  In  the  matter  of  the 
petition  of  C.  D.  for  the  appointment 
of  a  guardian  ad  litem  for  A.  B.,  an 
infant. 

To  .     Take  notice  that  on 

the  annexed  petition  (consent  and  affi- 
davits) an  application  will  be  made  to 
this  court,  at  a  special  term  thereof, 

to  be  held  at ,  on  the 

day  of  f  18 ,  at  

o'clock  in  the  forenoon,  for  an  order 
appointing  E.F.  guardian  ad  litem  of 
A.  B.,  infant  above  named,  and  author- 
izing him  to  prosecute  the  action  re- 
ferred to  in  said  petition.  1  Abb. 
Forms  59. 

V.  Petition  by  Infant  Defendant  for 

the  Appointment  r>t  a  Gnardlaa 
Ad  Litem. 

■  ,    one    of    the 
court. 


To    honorable   — 

justices  of  the 

The -petitioner  Y.  Z.,  one  of  the  de- 
fendant above  named,  respectfully 
shows, 

I.  That  an  action  has  been  com- 
menced against  your  petitioner  in  this 
court  by  A.  B.  (here  state  object  of  the 
action). 

n.    That  your  petitioner  is  an  infant 

of  the  age  of  : years  on  the 

day  of  last,  and  re- 
sides with  Ids  father  at  ,  and 

that 


is  his  general  guardian. 


m.  That  twenty  days  have  not 
elapsed  since  the  service  of  the  sum- 
mons upon  the  petitioner  (or,  that  no 
application  for  appointment  of  guard- 
ian ad  litem  to  appear  on  behalf  of 
your  petitioner,  in  said  action,  has  been 
made,  to  the  best  of  your  petitioner's 
knowledge  and  belief). 

Wherefore  your  petitioner  asks  that 
G.  H.  may  be  appointed  his  guardian 
ad  litem,  to  appear  and  defend  said 
action  on  his  behalf.  1  Abb.  Forms 
60. 

VL   Order  Appointing  Qnardlan  for  Jn- 
f ant  Defendant. 

(As  in  II  to  the  *.) 

Ordered,  that be  and  hereby 

is  appointed  guardian  ad  litem  for  the 
petitioner,  and  authorized  and  directed 
to  appear  and  defend  on  his  behalf  the 
action  mentioned  therein.  1  Abb.  Forms 
60. 
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VIL  Petition  for  OnardiMi  Ad  Litam 
by  Eelatlye  or  Friend  of  Infant 
Defendant. 

To   the    honorable   ,     (Or,  to 

the court.) 

The  petition  of  C.  £).  shows: 
L     That  the    above-entitled    aetion 
has  been  commenced  by  service  of  sum- 
mons apon  Y.   Z.    (or,  upon  ^ 

one  of  the  defendants  above  ^amed). 
That  the  object  of  the  action  is  (here 
state  it  concisely). 

II.  That  the  defendant  Y.  Z.  is 
an  infant,  years  old  on  the 

day  of  last  (and  if 

he  is  over  fourteen  years,  add,  and  has 
neglected  to  apply  for  the  appointment 
of  a  guardian  ad  litem  in  this  action). 
That  he  resides  with  the  petitioner, 
who  is  his  father,  and  that'  he  has  no 
general  guardian  (or,  otherwise  state 
what  guardianship  he  has). 

Wherefore  your  petition  asks  that  a 
guardian  ad  litem  be  appointed  to  ap- 
pear and  defend  said  action,  on  behalf 
of  the  infant.    1  Abb.  Forms  62. 

VnL     Notice  to  Defendant    or    His 
Guardian,  That  Plaintiff  Will  Ap^ 
ply  for  Guardian  Ad  Litem. 
To  Y.  Z.,  one  of  the  defendants. 

Take  notice,  that  unless  you  procure 
the  appointment  of  a  guardian  ad 
litem,  to  appear  and  defend  this  action 
on  your  behalf,  within  twenty  days 
from  the  service  of  the  summons  here- 
in upon  you  (or,  unless  the  defendant 
Y.  Z.  procures  the  appointment  of  a 
guardian  ad  litem  to  appear  and  de- 
fend this  action  on  his  behalf  within 
twenty  days  from  the  day  of 

',    18 ,    the     date     of    the 

service  of  the  summons  herein  upon 
him),  an  application  will  be  made  to 
this   court   at  a   special  term  thereof, 

to  be  held  (or,  to  Hon.  ),  on 

the  day  of  ,  i8      ■*, 

at o'clock  in  the  forenoon  for 

an  order  appointing  some  suitable  and 
competent  person  guardian  ad  litem 
for  you  (or,  for  said  defendant  Y.  Z.), 
and  authorizing  and  directing  him  to 
appear  and  defend  the  above  entitled 
action  in  your  behalf  (or,  in  behalf 
of  said  defendant  Y.  Z.),  and  for  such 
other  and  further  relief  as  may  be  just. 
1  Abb.  Forms  64. 

IX.    Order  of  Appointment  on  Defend- 
ant's Failure  To  Procure  tbe  Ap^ 
polntment  After  Notice. 
On  reading   and   filing   the   annexed 

notice,  proof  of  service,  and  of  no  ap- 


plication on  the  part  of  the  defendant 
for  the  appointment  for  guardian  ad 
litem,  and  on  motion  of  Q.  B.,  conn* 
sel  for  the,  plaii^tiff, 

•Ordered,  that be  and  here- 
by is  appointed  guardian  ad  litmn  of 
the  infant  defendant  Y.  Z.  in  this 
action,  and  is  authorized  and  directed 
to  appear  and  defend  the  same  on  hia 
behalf  as  such  guardian.  1  Abb.  Forms 
67. 

Z.    Petition  for  Guardian  Ad  Idtem  in 
Case  of  Publication. 

A.  B.,  of  ,  plaintiff  (or,  at- 
torney for  the  plaintiff)  in  this  ae- 
tion, being  duly  sworn,  says,  that  this 
action  is  now  pending  in  this  court, 
being  brought  for  (the  partition  of  real 
estate,  situated  in  the  county  of 
),  that  the  defendant  Y.  Z.  is 


a  necessary  or  proper  party  thereto, 
but  is  an  infant  under  the  age  of 
twenty-one  years,  and  resides  without 

the  state,  to-wit,  at  •■ (as  the 

deponent  is  informed  and  verily  be- 
lieves, by  W.  Z.,  the  brother  of  said 

infant,  who  resides  at  ),  (and 

that  there  is  no  regular  communica- 
tion by  mail  with  such  place)  (or,  re- 
sides without  this  state,  but  the  place 
of  his  residence  is  not  known  to  the 
defendant,  and  his  residence  cannot  on 
due  inquiry  be  ascertained  by  the  pe- 
titioner, although  he  has  diligently 
made  such  inquiry,  stating  how;. 
That  this  action  was  commenced  by 

service  of  the  summons  upon  

(or,  by  order  for  the  service  of  sum- 
mons upon  said  infant  by  publication, 
made  by  this  court  on  the  -^^-^— 
day  of ; — ,  and  the  first  publica- 
tion of  the  same  waa  made  on  the 
day  of ). 


That  no  appearance  by  or  on  behalf 
of  said  infant,  and  no  application  for 
an  appointment  of  a  guardian  ad  litem 
by  him,  or  on  his  behalf,  has  been 
made,  to  the  best  of  this  deponent's 
knowledge  and  belief. 

Wherefore,  etc.     1  Abb.  Forms  72. 

Note, — ^In  case  of  service  by  publica- 
tion on  an  infant  defendant  the  pub- 
lication must  be  complete  before  the 
appointment  of  the  guardian  ad  litem. 

XL     Order  Appointing   Guardian  Ad 
Litem  in  Oaae  of  Publication. 

On  reading  and  filing  the  afiidavit  of 
A.  B.,  the  plaintiff  in  the  above- entitled 
cause,  setting  forth,  among  other 
things,  that  Y.  Z.,  one  of  the  above- 
named  defendants,  is  a  non-resident  in- 
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fant,  and  that  no  guardian  has  been 
appointed  for  him  in  this  action;  on 
motion   of  B.  H.,  plaintiff's  attorney, 

it  is  ordered  that  J.  L.  P.  of 9 

counsellor-at-law,  be  appointed  guard- 
ian ad  litem  of  said  infant  defendant  for 
the  purposes  of  this  action,  unless  the 
said  defendant,  or  some  one  in  his  behalf, 
within  twenty  daya  after  service  of 
a  copy  of  this  order  in  the  manner 
herein  directed,  procure  a  guardian  ad 
litem  to  be  appointed,  and  give  notice 
thereof  to  the  plaintiff's  attorney. 

It  is  further  ordered,  that  this  or* 
der  be  served  on  said  infant,  either 
by  personal  service  on  W.  Z.,  the 
mother  of  said  infant,  with  whom  he 
resides,  or  by  depositing  a  copy  there- 
of in  the  poit-office  at  ■»  prop- 
erly enclosed  in  an  envelope,  with 
postage  prepaid  and  directed  to  said 
W.  Z.,  at  her  place  of  residence;  to- 

wit,    the   town   of  ,   etc.    (or, 

specifying  such  other  mode  of  service 
as  the  court  shall  direct);  and  that 
such  guardian  execute  to  the  people  of 
this  state,  and  duly  acknowledge  and 
file  a  bond,  ete.     1  Abb.  Forms  73. 

Xn.     In  Equity. 

A.  Petition  To  Assign    a    Guardian 

Ad  Litem   by  Infant  Defendr 
ant. 
(Title,  etc) 

Showeth,  That  the  plaintiff  has  filed 
his  bill  against  your  petitioner,  who 
has  appeared  thereto  (and  is  preparing 
to  answer  the  same);  that  your  peti- 
tioner is  an  infant  under  the  age  of 
twenty-one  years. 

That  your  petitioner  is  advised  that 

■'  of  -,    who    is    your 

petitioner's  (state  relationship),  is  a 
proper  person  to  be  appointed  his 
guardian  to  defend  this  suit. 

Your     petitioner    therefore     humbly 

prays,  that  the  said  may  be 

assigned  his  guardian,  by  whom  he 
may  (answer  the  plaintiff's  bill  and) 
defend  this  suit. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2158. 

B.  Affidavit  for  Quardian  Ad  Ltt&m 

to  Infant  Defendant. 
(Titie,  ete.) 

I, ■• — ,  of f  aolidtor  for 

the    above-named     (infant)     defendant, 

— • ,  make  oath  aqd  say,  that  the 

said  — — ^-.  is  an  infant  under  the 
age  of  twenty-one  years,  and  A.  B.  of 

,  is  the  (state  relationship)  of 

the  said  infant,  and  has  no  interest 

S5 


in  the  matters  in  question  in  this  cause 

adverse  to  the  said  ;  and  the 

said  A,  B.  is  a  proper  person  to  be 
appointed  a  guardian  of  the  said 
-,  by  whom  to  defend  this  suit. 


3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2178. 

C.  Petition   for  Appointment    of  a 

Gtuirdian  Ad  Litem  for  Infant 
Defendant  by  Plaintiff. 
(Title,  etc.) 

Showeth, 

That  the  bill  in  this  suit  was  filed 
against  the  defendant  to  foreclose  a 
mortgage  executed  by  the  father  of 
said  defendant,  who  is  now  deceased, 
in  his  lifetime,  to  your  petitioner,  and 
praying  for  a  sale  of  the  mortgaged 
premises;  and  that  the  said  defendant 
claims  an  interest  in  the  said  prem- 
ises as  heir  at  law  of  her  father;  and 
the  said  defendant  C.  D.  resides  in  the 
town  of  ,  and  is,  as  the  peti- 
tioner is  informed  and  believes,  an  in- 
fant under  the  age  of  twenty-one  years, 
viz.,  of  the  age  of  fifteen  years  and 

upwards.     And  that   on   the  

day  of  process  in  this  cause 

was  duly  served  on  the  said  0.  D. 
requiring  her  to  appear  and  answer 
the  said  bill,  returnable  on  the  ■ 

day  of  .    And  your  petitioner 

further  shows,  that,  although  more  than 

days  have   elapsed  since  the 

day  of  appearance  named  in  said  pro- 
cess, no  guardian  ad  litem  has  as  yet 
been  appointed  for  such  infant,  or  ap- 
plied for  by  her  or  by  any  person 
on  her  behalf,  to  the  knowledge  or  be- 
lief of  your  petitioner. 

Your  petitioner,  therefore,  prays  that 
A.  H.,  the  clerk  of  this  court,  may 
be  appointed  guardian  ad  litem  of  such 
infant  defendant,  to  appear  and  de- 
fend this  suit  in  her  behalf.  And,  etc. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2159. 

D.  Order,  Quardian  Assigned  on  Ap' 

plication    of    Infant    or     Non 

Compos. 
Upon  motion,  etc.,  who  alleged  that 
the  said  defendant  0.  is  an  infant  (or 
a  person  of  unsound  mind  not  so  found 
by  inquisition),  and  that  (name  and 
description  of  proposed  guardian)  is 
a  fit  and  proper  person  to  be  appointed 
his  guardian,  and  has  no  interest  in  this 
suit  adverse  to  the  said  infant  (or 
lunatic),  as  by  an  affidavit,  etc.,  1^ 
pears;  and  upon  reading  the  said  affi- 
davit, this  court  doth  order,  that  the 
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said  be  assigned  the  guard- 
ian of  the  said  infant  (or  lunatic)  C, 
by  whom  he  may  defend  this  suit.  8 
Ban.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2359;  2  Seton  Dec.  (£ng.  ed.  1862) 
1250. 

£.  Guardian  Assigned  to  Infant  or 
Non  Compos  Defendant  on  Mo- 
tion of  Plaintiff. 

On  motion  of  the  plaintiff's  solicitor 
it  is  ordered  that  Mr.  A.  C.  0.,  a  coun- 
sellor of  this  court,  be  appointed  guard- 
ian ad  litem  of  Anna  Thorndike  alias 
Bayerly  an  infant  under  the  age  of 
twenty-one  years,  one  of  the  defend- 
ants to  this  suit.  3  Dan.  Ch.  PL  & 
Pr.  (Perkins'  ed.)   2360. 
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Bond  of  Guardian  in  Partition. 

L    Proceedings  In  Equity. 

A.    Petition    for   Appointment   of   a 
General  Guardian, 
In   Chancery.     Before   the  Chancellor. 
To   the   chancellor   of   the    state   of 

The  petition  of  A.  B.,  of,  etc.,  an 
infant  over  the  age  of  fourteen  years, 
respectfully  showeth:  That  your  peti- 
tioner is  the  daughter  of  C.  B.,  late 
of,  etc.,  deceased,  and  is  of  the  age 
of  about  fifteen  years.  That  as  one 
of  the  devisees  of  her  said  father,  now 
deceased,  your  petition  is  seized  of  and 
entitled  to  an  estate  in  fee  in  and 
to  a  certain   house  and  lot  situate  in 

the   ward    of     the     city     of 

,  and  known  as  lot  No. , 

— I street,    the   gross    income    of 

which  is  about  $ annually;  also 

to  a  certain  farm  or  lot  of  land  sit- 
uate in  the  town  of  • ,  in  the 

county  of  ■ ,  consisting  of  about 

•   acres,   the   gross   annual    in- 
come   of   which   is    about    $ 
That  she  is  also  entitled  to  the  follow- 
ing personal  estate,  viz:  a  horse  of  the 

value  of  about  $ ,  two  cows  of 

the  value  of  about  $ each,  a 

promissory  note  given  by  J.  T.  to  her 
said  father  previous  to  his  death,  for 

the  sum  of  $ ,  and  interest  from 

the   day   of   ^   which 

note   became   due  and   payable   on  the 
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day  of 


last,  and  that 


no  part  thereof  has  been  paid. 

And  your  petitioner  further  showeth, 
that  she  has  not,  to  her  knowledge  or 
belief,  any  other  property,  real  or  per- 
sonal, nor  any  right  or  interest  in  any 
other  property  than  that  above  speci- 
fied. That  on  account  of  her  tender 
age,  and  of  her  own  inability  to  pro- 
tect her  rights  and  interests,  she  is  de- 
sirous of  having  some  suitable  and 
proper  person  appointed  by  this  court 
to  take  charge  thereof. 

Your  petitioner  therefore  prays  that 
P.  M.,  of,  etc.,  physician,  who  is  her 
un<:le,  may  be  appointed  the  general 
guardian  of  her  person  and  estate,  up- 
on his  giving  security  for  the  faithful 
performance  of  his  trust  as  such  guard- 
ian, according  to  the  statute^  and  in 
conformity  with  the  rules  and  practice 
of  this  court. 

And   your  petitioner^  etc. 

Dated,  etc.  A.  B. 

(Usual  jurat.) 

Consent  of  Guardian, 

1  hereby  consent  to  be  appointed  the 
general  guardian  of  the  above  peti- 
tioner; and  I  offer  as  my  sureties  W.  N. 
and  B.  S.,  both  of,  etc. 

Dated,  etc.  P.  M. 

2  Barb.   Ch.  Pr.  645. 

Note. — Except  so  far  as  provided 
otherwise  by  statute,  the  appointment 
of  guardians  devolves  on  courts  exer- 
cising equity  jurisdiction  in  the  United 
States,  and  where  the.  power  has  been 
conferred  on  probate  courts  the  equity 
courts  have  concurrent  jurisdiction  un- 
less excluded  by  the  statute. 

B.    Master's  Report,  on  Petition  fcr 

General  Guardian, 

In   Chancery.     Before   the   Chancellor. 

In  the  matter  of  the  petition  of  A. 

B.,  an  infant.     To  the  chancellor  of 

the  state  of  . 

In  pursuance  of  the  provisions  of  the 
and   rules    of    thifl 


court,  I,  the  subscriber,  the  master  re- 
siding nearest  to  the  residence  of  tbe 
said  infant,  do  certify  and  report  that 
the  petition  of  the  said  infant  in  the 
above  matter  having  been  presented  to 
me,  to  the  end  that  the  inquiries  and 
examinations  directed  by  the  said 
^ rule  might  be  made,  and  hav- 
ing been  attended  by  the  said  A.  B. 
and  her  solicitor,  I  have  proceeded  to 
make  such  inquiries  and  examinations, 
having  previously  directed  notice  to 
be  given  to  the  mother  of  the  said  in- 


fant, with  whom  she  resides,  and  to 
G.  B.,  her  uncle,  to  appear  before  me 
if  they  desired  to  be  heard  in  relation 
to  the  said  application;  and  having  re- 
quired the  attendance  of  such  wit- 
nesses before  me  as  appeared  to  me  to 
be  necessary,  to  give  testimony  on  the 
subject  of  such  application. 

And  I  further  report,  that  from  an 
inspection  of  the  said  infant,  as  well 
as  from  the  affidavit  of  F.  B.,  her 
mother,  taken  before  me,  I  am  satis- 
fied the  age  of  the  said  infant  is  about 
fifteen  years;  that  I  have  examined 
her  as  to  her  nomination  of  a  guardian, 
and  that  she  voluntarily  nominated  P. 
M.,  of,  -etc.,  to  be  her  general  guardian; 
and  that  I  am  of  opinion  the  said 
P.  M.  is  a  suitable  and  proper  person 
to  be  appointed  such  guardian. 

1  further  report,  that  the  amount, 
nature,  and  value  of  the  real  and  per- 
sonal property  of  the  said  infant  is 
correctly  stated  in  the  said  petition; 
that  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  said  real  es- 
tate is  about  $ annually,  and 

that  the  aggregate  Amount  of  such 
rents  and  profits  during  her  minority 
will  be  the.  sum  of  $ , 

And  I  further  report  that  such  guard- 
ian has  offered  W.  N.  and  R.  3.,  both 
of,  etc.,  as  his  sureties;  and  having 
taken  from  each  of  them  an  affidavit 
as  to  his  sufficiency,  and  made  in- 
quiries relative  thereto,  I  am  satisfied 
that  the  sureties  so  offered  are  suffi- 
cient; and  I  certify  that  each  of  such 

sureties  is  worth  the  sum  of  $ 

over  and  above  all  his  debts. 

And  I  further  report  that  the  said 
guardian  should  be  required  to  give 
security  in  the  sum  of  $ 

All  which,  etc. 

Dated,  etc. 

P.  G.  E.,  Master  in  Chan'y. 

2  Barb.   Ch.  Pr.   646. 

C.     Order  Appointing  General  Guard- 
ian, 
At   a  court   of  chancery  held   for  the 
state  of ,  at ,  on  the 


(lay  of 


-,  1843. 


(Title.) 

On  reading  and  filing  petition  of 
A.  B.,  an  infant  over  the  age  of  four- 
teen years,  praying  for  the  appoint- 
ment of  P.  M.  as  the  general  guardian 
of  her  person  and  estate,  upon  his  giv- 
ing the  requisite  security,  together 
with  the  consent  of  the  said  P.  M. 
to    be    appointed    such    guardian,     and 
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the  proposal  by  him  of  W.  N.  and  B.  8., 
of,  etc.,  as  his  sureties,  and  on  read- 
ing and  filing  the  report  of  P.  G.  E., 
master  in  chancery,  made  in  pur- 
suance  of   the  and  

rules  of  this  court;  and  on  motion  of 
W.  C.  N.  of  counsel  for  said  infant, 
ordered  that  the  said  P.  M.  be,  and  he 
is  hereby  appointed  the  general  guard- 
ian of  the  person  and  estate  of  the 
said  infant,  upon  his  executing  a  bond 
to  the  said  infant,  with  the  said  W.  N". 
and  R.  8.  as  his  sureties,  in  the  penal 

sum  of  $ conditioned  that  the 

said  P.  M*  shall  faithfully  perform 
his  trust  as  such  guardian,  and  file  an 
inventory  of  the  estate  of  said  infant 
within  six  months  after  his  appoint- 
ment, and  render  the  annual  inven- 
tory or  account  of  his  guardianship 
required  to  be  rendered  and  filed  by 
the  rules  of  this  court;  that  he  shall 
observe  and  obey  all  the  general  rules 
of  this  court  respecting  general  guard- 
ians, and  such  orders  as  shall  be  made 
by  this  court  from  time  to  thne  in 
relation  to  such»>  trust;  and  that  he 
shall  render  a  just  and  true  account 
of  all  moneys  and  property  of  the  said 
infant,  which  shall  come  tb  £is  hands 
as  such  special  guardian,  and  of  the 
application  thereof,  and  of  his  guard- 
ianship generally,  before  any  court  hav- 
ing jurisdiction,  whenever  he  shall  be 
thereunto  lawfully  required.  And  it  is 
further  ordered  that  the  execution  of 
said  bond  be  acknowledged  or  proven, 
as  required  by  statute,  and  approved 
of  as  to  its  form  and  manner  of 
execution,  by  the  said  master,  to  be 
signified  by  his  approval  endorsed 
thereon,  and  filed  in  the  office  of  the 


the  above  bounden  P.  M.  was  ap- 
pointed the  general  guardian  of  the 
person  and  estate  of  the  above  named 
A.  B.,  an  infant  under  the  age  ^  of 
twenty-one  years,  upon  his  executing 
a  bond  to  the  said  A.  B.,  with  the  saitf 
W.  N.  and  B.  S.,  as  his  sureties^  in 
the  penalty  and  upon  the  condition 
therein  mentioned.  Now  therefore  the 
condition  of  this  obligation  is  such 
that  if  the  above  bounden  P.  M.  shall 
faithfully  perform  his  trust  as  such 
guardian,  and  shall  file  an  inventory 
of  the  estate  of  the  said  infant  within 
six  months  after  his  appointment,  and 
render  the  annual  inventory  or  account 
of  his  guardianship  required  to  be  ren* 

dered   and   filed   by  the  rule 

of  the  said  court  of  chancery,  and  shau 
observe  and  obey  all  the  general  rules 
of  said  court  respecting  general  guard- 
ians, and  such  orders  as  shall  be  made 
from  time  to  time  by  the  said  court 
in  relation  to  such  trust;  and  if  he 
shall  render  a  just  and  true  account 
of  all  moneys  and  property  of  the  said 
infant  which  shall  come  to  his  hands 
as  such  special  guardian,  and  of  the 
application  thereof,  and  of  his  guard- 
ianship generally,  before  any  court  hav- 
ing jurisdiction,  whenever  he  shall  be 
thereunto  lawfully  required — then  this 
obligation  to  be  void;  otherwise  to  be 
and  remain  in  full  force  and  virtue. 

Acknowledgment  of  Bond, 
State  of , county, 


On   this 


day   of 


before  me,  a  justice  of  the  peace  in 
and  for  said  county,  came  the  above 
named  P.  M.,  W.  N.  and  R.  S.,  to  me 
well  known  to  be  the  persons  described 


in,  and  who  executed  the  above  in- 
register  (or  clerk)  of  this  court.  2 1  strument,  and  severally  acknowledged 
•D-.-1.    nx.    T>-    i>A^  ^jj^^  ^^^y,  executed  the  same. 


Barb.  Ch.  Pr.  647. 

D.    Bond  of  General  Guardian. 

Enow  all  men  by  these  present  that 
we,  P.  M.,  of,  etc.,  and  W.  N.  and 
R.  S.,  of,  etc.,  are  held  and  firmly 
bound    unto    A.    B.    in    the    sum    of 

$ ; — f  to  be  paid  to  the  said  A.  B., 

her  heirs,  executors,  administrators  or 
assigns;  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by 
these  present.     Sealed  with   our  seals, 

and  dated  the day  of , 

one     thousand     eight     hundred      and 

Whereas,  by  an   order  of  the  court 

of  chancery  of  the  state  of  , 

made  on  the day  of       . 


-,  justice  of  the  peace. 
Approval  of  Bond  hy  Master. 

1  approve  of  the  within  bond,  as  tl 
its  form  and  manner  of  execution* 

Dated,  etc. 

y  mastery  in   chy, 

2  Barb.  Oh.  Pr.  648. 

IL     Proceedings  Under  Statates. 

A.  Order  Appointing  Guardian  Nom 
inated  by  Infant, 

(Oaption.)  ''In  the  matter  of  the  esi 
tate  of  Edson  Davis,  of  St.  Lawrene^ 
county.  New  York; 

"On  reading  and  filing  the  petition 
of  James  H.  Hodgman,  praying  that 
the  said  James  H.  Hodgman,  of  the 
city  of  Red  Wing,  in  said  county  of 


Goodhue,  may  be  appointed   guardian 
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of  Edson  Leroy  Davis,  of  St.  Lawrenee 
county,  New  York,  a  minor,  and  the 
bond  of  said  James  Hodgman  having 
been  duly  filed  and  approved  by  said 
court:  It  is  hereby  ordered  that  the 
said  James  .H.  Hodgman  be,  and  he 
thereby  is,  appointed  the  general 
guardian  of  said  Edson  Leroy  Davis, 
and  that  letters  of  guardianship  be 
duly  issued  unto  him  in  pursuance  of 
this  order. 

"Dated  and  signed  this  ninth  day  of 
November,  A.  D.  1866. 

**  Robert  Deakin, 
Judge  of  Probate." 

Davis  V.   Hudson,   29    Minn.    27,    11 
N.    W.    136.    . 

B.  Inventory  of  Property  of  Infant, 
"We,  li.  G.  Coffin,  sheriff  of  Gage 
county,  in  the  state  of  Nebraska,  Josiah 
Hawkins  and  Alfred  Hazlett,  two  Oia- 
interested  freeholders,  residents  of  said 
county  of  Gage,  the  said  Josiah  Hawk- 
ins and  Alfred  Hazlett  having  been 
first  duly  sworn  by  said  sljeriff  do 
truly  and  impartially  inventory  and  ap- 
praise the  following  property  at  its 
real  value  in  money,  to  be  sold  as  the 
property  of  Henry  Larimer,  by  Ellen 
E.  Larimer,  his  guardian,  by  virtue 
of  a "  license  granted  by  the  district 
court  of  the  first  judicial  district  of 
the  state  of  Nebraska,  in  and  for  the 
county  of  Gage,  at  the  November  term 
of  said  court,  in  the  year  1874,  to-wit: 
S.  E.  14  of  sec.  34,  T.  5  N.,  R.  5 
east,  in  said  Gage  county,  160  acres,  ai 
$4  per   acre,  $&0. 

"Given   under   our   hands   this    23d 
day  of  September,  A.  D.  1875. 

L.  G.  Coffin, 
"Sheriff  of  Gage  County,  Nebraska, 
"By  O.  H.  Phillips,  Deputy, 
"Alfred   Hazlett, 
' '  Josiah   Hawkins, 
' '  Appraisers. ' ' 
Larimer  v,  Wallace,  36  Neb.  444,  54 
N.   W.    835.  • 
O.     Order  on  Interlocutory  Account  of 
Guardian. 
"In  the  matter  of  Mary  Hanifin,  an 
heir    at    law    of   John    Hanifin,     de- 
ceased.    Guardian's  Report. 
"Now,   at    this   day,    comes   Charles 
R.    Bennett,    guardian    of    said    Mary 
Hanifin,   and  makes   report   of   his  ac- 
tions and  doings  in  the  premises;  and 
it  appears  that  said  guardian  was  in- 
debted  to  said  ward,  at   the  time   of 
making  his  last  report   (December  18, 
1866),  in  the  sum  of  $723.88;  and  said 
guardian  bas  paid  since  his  last  report^ 


in  taxes  and  cash,  for  said  ward,  up 
to  April  1,  1876,  the  sum  of  $510;  also, 
has  paid  out  for  said  ward,  in  cash, 
from  April  1,  1867,  up  to  date,  the 
sum  of  $85,  making  total  paid  out  since 
last  report  the  sum  of  $595,  leaving  a 
balance  in  the  hands  of  said  guardian, 
and  due  said  ward,  the  sum  of  $128.88; 
and  said  Mary  Hanifin,  the  aforesaid 
ward,  being  present  in  court,  examines 
said  report^  and  said  guardian  having 
been  duly  sworn  that  said  report  is 
true  and  correct,  it  is  ordered  by  the 
court  that  said  report  be  approved." 
Bennett  t?.  Hanifin,  87  111.  31. 
Note, — Held   not    final    adjudication. 

D.  Decree  on  Final  Account  of  Guard- 
ian, 
"Peyton  T.  Graves,  guardian,  v,  Anna 
Wiitten,  formerly  Turner,  and 
Charles  H.  Whitten,  her  husband. 
"This  22d  day  of  January,  I860, 
came  the  said  Peytofl  T.  Graves,  guard- 
ian as  aforesaid,  and  also  came  Philip 
H.  Cook,  esq.,  the  guardian  ad  litem 
of  the  said  Anna,  appointed  by  this 
court;  and  it  appearing  to  the  satisfac- 
tion of  the  court  that  the  said  Peyton 
T.  Graves  heretofore,  to-wit,  on  the 
23d  day  of  December,  1865,  filed  his 
account,  vouchers,  and  evidences,  for 
a  final  settlement  of  his  said  guard- 
ianship; and  the  said  account,  vouch- 
ers, and  evidences,  having  been  ex- 
amined by  the  said  guardian  ad  litem, 
and  he  making  no  objection  to  the 
same;  and  it  appearing  that  due  no- 
tice of  the  time  and  place  of  this  set- 
tlement was  given,  by  putting  up  no- 
tice of  the  same  more  than  three 
weeks  before  the  22d  day  of  January, 
1866,  the  time  set  for  said  settlement 
by  former  order  of  this  court,  on  the 
court-house  door,  and  at  three  other 
public  places  in  this  county,  there  be- 
ing no  newspaper  published  in  this 
county;  the  court  proceeds  to  hear  the 
matters  pertaining  to  this  account,  and 
to  consider  the  evidences  submitted 
relating  thereto.  Whereupon  it  is 
shown  by  sufficient  proof,  that  the  said 
guardian  has  received  as  assets  of  said 
ward's  estate  sixteen  bales  of  cotton, 
valued  at  thirty-two  hundred  dollars, 
and  other  personal  property  to  the 
value  of  twenty-five  hundred  and 
eighty  dollars;  which  cotton  and  other 
personal  property,  it  is  shown  by  proof, 
has  been  turned  over  by  said  guardian 
to  Charles  H.  Whitten,  the  husband  of 
said  Anna.  It  further  appears,  by  suf- 
ficient proof,   that   the  said    guardian 
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has  received  no  money  assets  belong 
ing  to  said  ward.  It  further  appears 
from  an  inspection  of  said  account^  and 
from  the  proof  relating  thereto,  that 
the  said  guardian  has  expended  for  the 
necessary  support  and  maintenance  of 
his  said  ward,  the  sum  of  four  thousand 
seven  hundred  and  ninety-five  93-100 
dollars  in  Confederate  money;  for 
which  amount  the  court  now  allows 
him,  from  proof  submitted^  a  credit  of 
four  hundred  and  seventy-nine  59-100 
dollars.  It  also  appears,  that  the  said 
guardian  expended  the  following 
amounts  in  the  proper  execution  of  his 
guardianship— to-wit,  to  James  Har- 
rison, eighteen  dollars;  to  Clements  & 
Williamson,  fifty  dollars;  court  cost, 
twenty-four  90-100  dollars,  and  also 
six  hundred  dollars,  which  it  is  shown 
the  said  guardian  has  paid  to  his  said 
ward,  through  the  said  Charles  H. 
Whitten,  her  husl>and;  all  of  which 
amounts  are  allowed  by  the  court.  The 
court  allows  the  said  guardian,  the 
amount  of  one  hundred  and  thirty-five 
34-100  dollars,  as  commissions  for  ex- 
penditures as  above  stated,  and  the 
further  sum  of  one  hundred  and  fifty- 
two  dollars  as  commissions  on  the  value 
of  the  personal  property  turned  over 
to  the  husband  of  his  ward.  It  ap- 
pears from  the  above  that  the  whole 
amount  expended  by  the  guardian  for 
his  ward,  including  commissions  al- 
lowed, is  fourteen  hundred  and  sixty 
33-100  dollars;  which  amount  it  is  or- 
dered and  decreed,  that  the  said  guard- 
ian retain  out  of  any  assets  in  his 
hands,  belonging  to  his  said  ward.  And 
said  account  appearing  to  be  full  and 
correct,  it  is  considered  and  decreed 
by  the  court,  that  said  accounts  be,  and 
the    same    are    hereby   in    all    things, 

fassed  and  allowed  as  above  stated, 
t  is  further  ordered,  that  said  ac- 
count be  recorded,  and  that  all  vouch- 
ers, evidences,  and  settlements  relat- 
ing thereto,  be  filed  in  this  court.  It 
is  further  ordered,  that  said  P.  T. 
Graves  be  discharged  from  any  further 
duty  as  guardian  as  aforesaid,  it  ap- 
pearing that  his  said  ward  intermarried 
in  the  spring  of  1865  with  Charles  H. 
Whitten,  who  is  over  the  age  of  twen- 
ty-one years."  Whitten  r.  Graves,  40 
Ala.  578. 

nL    Foreign  Guardian. 
A.    Petition   for   Leave    To   Transfer 
Fund   to  Non-Besident    Guard- 
ian, 

''To  the  Hon.  James  Keith,  Judge  of 


the  circuit  court  of  Fauquier  county, 

Virginia: 

**Your  petitioner,  John  D.  Conrad, 
a  citizen  of  Jefferson  county.  West 
Virginia,  shows  to  your  Honor  that  he 
was  appointed  by  the  County  Court 
of  the  said  county  guardian  of  Mary 
E.,  Laura  £.,  Ada  L.,  and  Daniel  P. 
Conrad,  infant  children  of  B.  F.  Con- 
rad, who  was  your  petitioner's  brother. 

*  *  The  said  B.  F.  Conrad  died  in  Fau- 
quier county  very  poor,  and  your  peti- 
tioner has  been  compelled  to  take 
charge  and  care  of  the  children,  as 
they  were  motherless  also. 

''Your  petitioner  further  shows  that 
the  said  children  are  entitled,  under 
your  Honor's  decree,  pronounced  in 
the  cause  of  Clendenning  i;.  Hall,  to 
the  sum  of  $2,000 — the  homestead  al- 
lotted to  their  father  (subject  to 
costs,  etc.).  Tour  petitioner  also 
shows  that  he  has  qualified  as  guard- 
ian, and  executed  bond,  with  good  se- 
curity more  than  sufficient  to  cover 
the  entire  estate  of  the  said  infants. 
All  of  which  facts  will  appear  by  duty 
authenticated  records  herewith  filed. 

''Notice  has  been  given  of  the  lb- 
tention  to  apply  to  your  Honor  to 
transfer  the  said  fund  to  your  peti- 
tioner as  guardian,  at  the  April  term, 
1883,  of  your  Honor's  court,  a  copy 
of  which,  from  the  Warrenton  Index, 
is  herewith  filed.  The  rights  of  no 
parties  will  be  affected  by  the  pro- 
posed transfer,  as  the  children  are 
without  any  kindred  in  Virginia  able 
to  assist  them,  and  the  fund  will  be 
necessary  for  their  clothing,  etc. 

"All  the  requirements  of  the  law 
having  been  conformed  to,  your  peti- 
tioner asks  leave  to  file  his  petition  in 
the  said  cause,  and  prays  your  Honor 
to  order  the  transfer  of  the  fund  to 
your  petitioner  forthwith,  as  he  is  here 
at  expense. 

' '  Respectfully  submitted, 

"John  D.  Conrad." 

Clendenning  v,  Conrad,  91  Va.  410, 
21  S.  E.  818. 

B.    Order  Directing  Transfer  of  Fund 
to  Non-Besident,  Guardian, 

"In  the  matter  of  the  petition  of 
John  D.  Conrad,  guardian  of  Mary 
£.,  Laura  £.,  Ada  L.,  and  Daniel  P. 
Conrad,  infant  children  of  B.  F.  Con- 
rad, deceased. 

"The  said  John  D.  Conrad,  guardian 
as  aforesaid,  this  day  filed  his  petition, 
and  this  cause  came  on  to  be  heard  on 
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said  petition  and  the  accompanying 
papers.  And  it  appearing  to  the  sat- 
isfaction of  the  court  (  by  authentic 
documentary  evidence,  that  the  said 
John  D.  Conrad  has  qualilied,  in  Jef- 
ferson county,  in  the  Btate  of  West 
Virginia^  as  guardian  of  the  said  in- 
fants, and  has  given,  in  the  court 
where  he  qualified,  bond  with  surety 
sufficient  to  insure  his  accountability 
for  the  whole  of  the  estate  of  his 
said  wards,  which  now  is  or  probably 
will  come  into  his  hands  as  guardian; 
and  it  further  appearing  to  the  court 
that  neither  the  rights  of  said  infants, 
nor  of  any  other  person,  will  be 
prejudiced  by  the  transfer  of  the  es- 
tate of  said  wards  to  the  guardian; 
and  it  also  appearing  that  notice  of 
the  application  of  the  transfer  of  the 
said  estate  has  been  published  as  re- 
quired by  law  for  four  weeks  in  the 
W-arrenton  Index,  a  newspaper  pub- 
lished in  the  town  of  Warrenton,  the 
court  doth  adjudge,  order  and  decree 
that  W.  H.  Payiie,  the  attorney  into 
whose  hands  the  said  fund  was  paid 
by  order  made  in  the  cause  of  Clen- 
denning  v.  Conrad,  now  pending  in  this 
court,  do  pay  to  the  said  John  D.  Con- 
rad the  said  sum  of  $2,000  (subject  to 
a  credit  of  $28.27)  allowed  G.  B.  Gib- 
son, and  paid  him  by  said  Payne,  and 
such  costs  and  reasonable  fees  as  may 
have  been  incurred.  And  the  sum 
herein  ordered  (p  be  paid  to  said  Con- 
rad shall  be  held  and  accounted  for  by 
him  as  guardian  aforesaid."  Clen- 
denning  v.  Conrad,  91  Va.  410,  21  S.  E. 
818. 

Note, — ^Petition  to  open  up  this  mat- 
ter because  of  interest  of  creditors  in 
fund  after  youngest  child  came  of  age 
was  jmstained. 

IV.     Actions  Against  Ghiardian. 
A.    Complaint,    Action     To     Compel 
Guardian  To  Pay  Over  Money 
Due  on  Final  Account. 
<<The  said  plaintiff,  Mary  A.  Lind- 
say, who  is  now  of  full  age,  complains 
of  the   said   defendant,   Francis  Lind- 
say, for  that  the  said  defendant  was 
duly   appointed    and   qualified   as    the 
guardian  of  said  plaintiff,  by  the  Pro- 
bate Court  of  said  county,  on  or  about 
the  8l8t  day  of  October,  A.  D.   1854, 
and   that,    as    such   guardian,   a   large 
amount    of    money   belonging   to   said 
plaintiff   came  into  his  possession,  to- 
wit,  the  sum  of  $798.39.     That  on  or 
about  the  6th  day  of  April,  1867,  said 


defendant  filed  in  the  Probate  Court  of 
said  Harrison  county,  Ohio,  a  paper 
purporting  to  be  a  final  settlement  of 
his  accounts  as  guardian  of  said  plain- 
tiff as  aforesaid;  that  at  the  date  of 
filing  said  pretended  account  there  was 
justly  due  from  said  defendant  as  such 
guardian  to  said  plaintiff  the  sum  of 
$741.14;  that  since  the  filing  of  said 
pretended  account  the  said  defendant 
has  paid  the  said  plaintiff  at  different 
times  small  sums  of  money,  amounting 
in  the  aggregate  to  not  more  than 
$60.00,  leaving  a  balance  still  due, 
after  deducting  said  credits,  from  said 
defendant  to  said  plaintiff,  the  sum 
of  $681.14,  no  part  of  which  has  ever 
been  paid,  either  before  or  since  the 
filing  of  said  pretended  account,  an^ 
the  same  now  remains  due  and  unpaid. 
Said  defendant  has  at  different  times, 
at  and  since  filing  said  pretended  ac- 
count, promised  to  pay  said  plaintiff 
said  sum  of  money  so  remaining  due  to 
said  plaintiff,  but  now  wholly  refuses 
to  pay  the  same,  or  any  part  thereof. 
Wherefore  said  plaintiff  prays  a  judg- 
ment against  said  defendant  for  said 
sum  of  $681.14,  with  interest  there- 
on from  the  6th  day  of  April,  1867." 
Lindsay  v.  Lindsay,  28  Ohio  8t.  157. 

B.    Complaint  Against  Guardian  for 
Ward's  Board  and  Lodging, 

"State  of  Indiana,  Lawrence  County, 
ss.:  Lawrence  Circuit  Court,  Decem- 
ber term,   1890. 

"Hamilton  Clipp  v,  Sarah  A.  Mc- 
Nabb,  guardian  of  H.  Dale  Browning, 
minor  heir  of  Joseph  W.  Browning, 
deceased,  and  Hugh  MeNabb,  her  hus- 
band." 

Plaintiff  complains  of  said  defendant, 
Sarah  A.  McNabb,  and  says  that  on 
the  12th  day  of  February,  1879,  said 
defendant  became  the  guardian  of  the 
person  and  estate  of  H.  Dale  Browning, 
minor  heir  of  Joseph  W.  Browning, 
deceased,  and  has  continued  in  such 
capacity  ever  since;  that  as  such  guard- 
ian she  has  in  her  possession  money 
of  the  estate  of  said  ward  amounting 
in  all  to  the  sum  of  three  hundred 
dollars;  that  the  said  minor  has  no 
father,  and  that  said  defendant,  and 
guardian,  is  his  mother;    that   on  the 

day   of   October,    1888,    said 

defendant,  Sarah  A.  McNabb,  as  such 
guardian,  agreed  and  contracted  with 
the  plaintiff  to  pay  plaintiff  for  the 
board  and  lodging  of  said  H.  Dale 
Browning,  the  said  ward  of  said  guard* 
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ian^  and  contracted  with  the  plaintiff 
for  the  plaintiff  to  board  and  lodge 
Baid  H.  Bale  Browning,  he  being  also 
her  eon;  that  in  pursuance  and  by  vir- 
tue of  the  terms,  agreements  and  prem- 
ises of  said  contract;  this  plaintiff  did 
furnish  board  and  lodging  to  said 
ward  and  minor,  which  were  and  are 
of  the  value  of  two  hundred  and  twen- 
ty dollars,  which  is  more  fully  set 
forth  in  the  account  hereto  attached 
and  made  part  of  this  complaint,  and 
for  identification  is  marked  'A;'  that 
said  amount  is  due  and  wholly  .un- 
paid. Plaintiff  avers  that  said  defend- 
ant, Sarah  A.  McNabb,  is  now  the 
wife  of  Hugh  HeNabb,  who  is  made 
a  defendant  herein.  Wherefore  plain- 
tiff demands  judgment  against  said 
defendant,  Sarah  A.  McNabb,  indi- 
vidually, and  for  all  other  proper  re- 
lief." MoNabb  v,  Clipp,  5  Ind.  App. 
204,  31  N.  E.  858. 

Note. — ^Held  to  state  a  cause  of  ac- 
tion  against   the   guardian   personally. 

V.    Sale  of  Lands  of  Minois. 
A.    Fetiiion  for  Leave  To  Sell  Meal 
Estate  for  Support  and  Jiduou 
tion  of  Infant, 
"In  the  district  court  of  the  first  ju- 
dicial district  of  Nebraska,  held  in 
and  for  Gage  county.    To  the  Honor- 
able the  said  District  Court: 
''The  petition  of  Ellen  E.  Larimer, 
of  the  county  of  Scott,  in  the  state  of 
Iowa,  shows: 

"1.  That  she  is  the  mother  and 
duly  appointed  guardian  of  Henry 
Larimer,  a  minor  child,  born  Septem- 
ber 19,  1865,  as  shown  by  the  papers 
hereto  attached,  marked  exhibit  'A,' 
and  that  said  child  lives  with  your 
petitioner  in  the  said  county  of  Scott. 
"2.  That  said  Henry  Larimer  has 
no  estate  whatever,  real  or  personal, 
except  the  following,  to- wit:  The  S.  E. 
%  of  sec.  34  in  T.  5,  B.  6,  in  Gage 
county,  Nebraska,  which  said  lan'SHs  he 
owns  in  fee. 

'  *  3.  That  said  lands  are  uncultivated 
and  wholly  unproductive  and  are  now 
liable  for  a  large  amount  of  unpaid 
taxes  for  a  long  time  due  thereon. 

''4.     That   the  value  of  aaid  lands 
does  not  exceed  $1,000. 
■     ''5.     That   said   Henry  Larimer    is 
wholly  dependent  upon  your  petitioner 
for  his  support  and  education. 

''6.  That  your  petitioner  is- unable 
by  reason  of  her  poverty  to  support  and 
educate     said    Henry    Larimer    in    a 


proper  manner,  and  that  it  would  be 
to  the  great  benefit  of  said  Henry 
Larimer  if  said  lands  should  be  sold 
and  the  proceeds  of  the  sale  thereof 
be  applied  towards  his  education  and 
support.  And  your  petitioner  asks  that 
a  license  to  sell  said  lands  may  be 
granted  to  her  in  the  manner  provided 
by  law. 

Ellen  E.  Larimer. 
''State  of  Iowa,  Oounty  of  Scott. 

"Ellen  E.  Larimer,  having  been  first 
duly  sworn,  says  that  she  is  the  named 
petitioner;  that  she  has  read  the  said 
petition  above  written  and  knows  that 
the  contents  thereof  are  true. 

"Ellen  E.  Larimer." 

Larimer  v,  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

Not^. — The  foregoing  and  the  fol- 
lowing forms  on  the  sale  of  lands  of 
infants  from  adjudicated  cases  will  be 
SQggestive  only  in  the  preparation  of 
simUar  forms  under  other  statutes. 

B.    Petition  for  Leave  To  Mortgage 
Infant's  Seal  Estate. 

^'Now  comes  Kichard  Hogeboom^ 
guardian  of  the  above  named  persons, 
and  represents  unto  said  court  that 
said  Bichard  H.  Bobertson  is  a  minor 
under  the  age  of  twenty-one  years, 
that  said  Elizabeth  Bobertson  is  also 
a  minor  under  the  age  of  eighteen  and 
unmarried;  that  John  Bobertson  is  a 
minor  under  the  age  of  twenty-one 
years,  and  that  said  Bertha  Bobertson 
is  also  a  minor  under  the  age  of  eight- 
een and  unmarried;  that  the  father 
and  mother  of  said  minor  persons  are 
dead;  that  on  or  about  the  16th  day  of 
September,  A.  D.  1879,  your  petitioner 
was  duly  appointed  guardian  of  the 
persons  and  property  of  said  minors, 
and  is  still  such  guardian;  that  the 
only  estate,  real  or  personal,  belonging 
to  said  minors  consists  of  forty  acres 
of  land,  or  thereabouts,  situated  in 
Douglas  county,  and  state  of  Nebraska, 
described  as  follows,  to- wit:  The  north- 
east quarter  of  the  northeast  quarter 
of  section  5,  in  township  15  north,  of 
range  13  east  of  the  6th  principal 
meridian;  that  there  are  no  improve- 
ments or  buildings  on  said  land,  but 
nearly  the  entire  land  is  under  culti- 
vation and  yields  an  annual  income  of 
about  $100;  that  said  minors  have  no 
other  means  of  support,  except  as  fur- 
nished by  your  petitioner,  who  is  the 
grandfather  of  said  minors;  that  there 
is  a  large  sum  against  said  land  for 
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taxes  assessed  thereon  for  several 
years,  for  which  said  land  has  been 
sold  by  the  county  treasurer  of  said 
Douglas  county  and  which  is  subject 
to  redemption;  that  the  annual  taxes 
of  levy  against  said  land  is  about  the 
sum  of  $£K);  that  the  value  of  said 
land  is  about  the  sum  of  $1,600;  that 
said  minors  have  no  other  means  with 
which  to  redeem  said  land  from  sale 
for  said  delinquent  taxes,  nor  pay  such 
annual  taxes;  that  the  whole  amount 
required  to  satisfy  said  delinquent  and 
other  taxes  is  about  the  sum  of  $850. 
Your  petitioner  therefore  asks  the 
court  to  grant  your  petitioner  a  license 
to  sell  such  land,  or  such  portion  there- 
of as  may  be  sold  separately  without 
injury^  to  pay  said  delinquent  and 
other  taxes,  and  for  the  support  and 
education  of  said  children,  or  that  said 
court  make  an  order  autnorizing  your 
petitioner  to  raise  said  money  by  a 
mortgage  on  said  land,  as  shall  to  said 
court  appear  for  the  best  interest  of 
all  persons  interested  in  said  land. 

"Bichard  Hogeboom." 

''I,  Bichard  Hogeboom,  depose  and 
say  I  am  the  guardian  named  in  the 
foregoing  petition,  and  know  all  the 
facts  set  forth  therein  personally,  and 
that  the  same  are  true. 

Bichard  Hogeboom. 

**  Signed  in  my  presence  and  sworn 
to  before  me  this  30th  day  of  June, 
A.  B.  1883. 

Wm.  H.  Ijams,  Clerk." 

Hogeboom  r.  Bobertson,  41  Neb.  795, 
60  N.  W.  2. 

C.  Notice    of    AppUcaiion    To    Sell 

Bedl  Estate  of  Minor. 
(Order  below   was  published   as  no- 
tice.) 

D.  Order  To  Publish  Notice  of  Ap- 

plication To  Sell  Minor's  Prop- 
erty, 

"In  tbe  district  court  of  the  first  ju- 
dicial district,  held  in  and  for  Gage 
eounty,  Nebraska.    In  the  matter  of 
the  application  of  Ellen  £.  Larimer, 
guardian  of  Henry  Larimer,  a  minor 
child,   to  sell   the  6.   E.    ^    of  sec. 
34,  in  T.  5  north,  of  B.  6  east,  of  the 
6th  principal  meridian,  in  said  Gage 
county,   Nebraska^   for    the    mainte- 
nance and  education  of  said  minor. 
"It  is  now  ordered  that  all  persons 
next  of  kin  of  said  ward,  and  all  per- 
sons interested  in  the  estate  above  de- 
scribed', appear  before  me  at  the  court 
house  in  the  city  of  N^br^Mikfi  Oit^^  in 


the  county  of  Otoe,  Nebraska,  on  Fri- 
day, the  18th  day  of  December,  1874, 
at  the  hour  of  10  o'clock  A.  M.  of  that 
day,  to  show  cause  why  a  license 
should  not  be  granted  to  said  guardian 
to  sell  said  real  estate  for  the  pur- 
pose aforesaid.  Ordered,  that  a  copy 
of  this  order  be  published  four  con- 
secutive weeks  in  the  Beatrice  Ex- 
press, prior  to  the  time  fixed  for  said 
hearing. 

"Dated  November  5,  A.  D.  1874. 

D.  Gantt,  Judge." 

Larimer  v,  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

E.     Order   Granting   License   To   Sell 
Land  of  Minor. 

"In  the  district  court  of  the  first  ju- 
dicial district  in  and  for  Gage  coun- 
ty. In  the  matter  of  the  applica- 
tion of  Ellen,  E.  Larimer,  guardian 
of  Henry  Larimer,  to  sell  real  estate 
of  said  minor. 

"And  now  this  18th  day  of  Decem- 
ber, 1875,  this  cause  came  on  to 
be  heard,  at  chambers,  at  the  court 
house  in  Nebraska  City,  Otoe  county, 
in  pursuance  of  the  order  hel'etofore 
made  in  this  cause  on  all  persons  in- 
terested in  the  said  estate,  to  show 
cause,  if  any  they  had,  why  a  license 
should  not  be  granted  to  said  guardian 
to  sell  said  real  estate  for  the  main- 
tenance and  education  of  said  minor; 
and  it  appearing  to  the  Hon.  D.  Gantt, 
judge,  presiding  in  said  first  judicial 
district,  that  publication  of  said  order 
and  notice  to  the  next  of  kin  of  said 
minor,  and  all  persons  interested  in 
said  estate,  was  duly  made  in  the  man- 
ner and  for  the  time  prescribed  by  law, 
in  the  Beatrice  Express,  a  newspaper 
printed  and  having  a  general  circula- 
tion in  the  said  county  of  Gage,  and 
the  said  judge  having  heard  and  ex- 
amined the  proofs  of  the  said  guardian 
(no  one  appearing  to  resist  said  ap- 
plication), and  being  fully  advised  in 
the  premises,  doth  find  that  the  in- 
come of  said  minor  is  not  sufficient  to 
maintain  and  educate  the  said  minor. 
It  is  therefore  ordered  that  the  said 
Ellen  E.  Larimer,  as  guardian  afore- 
said, be  and  is  hereby  licensed  to  sell 
the  real  estate  of  the  said  minor,  in 
her  said  petition  described,  to-wit,  the 
S.  E.  ^,  of  sec.  34,  in  T.  5  N.,  B.  6 
east,  in  said  county  of  Gage,  for  the 
maintenance  and  education  of  said 
minor.  And  it  is  further  ordered  that 
said  (pardian  shall;  before  making  such 
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sale,  t&ke  and  file  the  oath  required 
by  law,  and  shall  make  due  publiea- 
tion  and  g^ve  notice  of  said  sale  in 
the  manner  and  for  the  time  prescribed 
by  law.  The  terms  of  said  sale  shall 
be  cash;  and  the  said  guardian  is  re- 
quired to  make  full  return  of  all  her 
proceedings  herein  to  the  next  term 
of  the  district  court  of  said  county  of 
Gage. 

D.  Gaatt,  Judge." 
Larimer  v.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

F.  Petition,  Action  To  Set  Aside 
Sale  of  Beal  Estate,  Insuffh 
dent  Price,  No  Confirmation* 

1.  That  since  the  filing  of  the  re- 
port of  the  sale  of  the  land  herein- 
after described  and  set  out,  the  said 
W.  E.  Salter  has  been  regulany  ro- 
moved  as  the  general  guar£an  of  the 
infant  lola  Dickerson,  and  that  your 
petitioner  has  been  duly  appointed  her 
next  friend  in  this  proceeding. 

2.  That  since  the  filing  of  the  re- 
port in  said  proceeding,  to- wit,  on  the 
31st  day-  of  March,  1883,  no  confirma- 
tion of  said  report  has  been  made  by 
this  court^  no  confirmation  thereof 
asked  by  said  guardian  W.  E.  Salter, 
or  the  purchaser  at  such  sale  as  named 
in  the  said  report,  to- wit,  S.  S.  Willis. 

3.  That  since  the  sale  and  filing 
of  the  report  aforesaid,  and  without 
any  confirmation  thereof,  the  said  W. 
E.  Salter  has  executed  a  deed  of  con- 
veyance, to-wit,  on  the  day  of  said 
sale,  March  31,  1883,  to  said  pur- 
chaser S.  S.  Willis,  who,  on  the  1st 
day  of  January,  1885,  conveyed  the 
same  to  one  E.  W.  Bell,  who  has  since 
died,  leaving  a  last  will  and  testa- 
ment, to  which  said  will  W.  E.  and 
J.  N.  Bell  were  duly  appointed  execu- 
tors, and  having  qualified  as  such  and 
entered  duly  on  the  discharge  of  the 
duties  thereof,  and  by  virtue  of  the 
provisions  of  said  will,  the  real  estate 
of  said  B.  W.  Bell  has  become  vested 
in  the  said  executors. 

4.  That  the  guardian,  W.  E.  Salter 
as  aforesaid,  put  the  purchaser,  S.  8. 
Willis,  in  the  possession  of  said  land, 
who,  and  those  claiming  under  him, 
have  held  possession  thereof  by  virtue 
of  the  deed  aforementioned,  and  are 
now  in  the  possession  thereof. 

5.  That  the  land  aforedescribed  is 
ehiefiy  and  almost  mainly  valuable  for 
the  timber  growing  and  standing  there- 


on, and  that  W.  N.  and  J.  B.  Bell,  their 
agents  and  employes,  are  cutting  and 
removing  the  said  timber  rapidly  from 
said  land,  and  continue  to  threaten  so 
to  do,  and  your  petitioner  is  advised 
and  believes  that  the  said  Bells  have 
been  advised  by  their  counsel,  and  pro- 
pose, in  pursuance  to  said  advice,  to 
cut  and  remove  said  timber  in  as  short 
time  as  possible,  for  that  the  infant 
lola  Dickerson  might  give  them  trouble 
concerning  their  title  and  possession  of 
the  said  Und. 

6.  That  at  the  time  of  the  sale  and 
report  of  said  guardian,  the  value  of 
said  land  was  in  excess  of  that  re- 
ported by  said  guardian,  and  that,  to 
the  knowledge  of  this  petitioner,  and 
upon  reliable  information  and  belief, 
this  petitioner  avers  that  the  value 
thereof  was  at  such  time  at  least  the 
sum  of  three  hundred  dollars,  and  that 
the  value  thereof  at  this  time,  and  the 
sum  offered  therefor  for  the  timber 
standing  thereon,  is  five  hundred  dol- 
lars. 

Wherefore,  he  prays  that  the  sale 
aforesaid  be  set  aside,  that  the  infant 
lola  Dickerson  be  restored  to  the  pos- 
session of  said  land,  and  that  a  com- 
missioner be  appointed  to  sell  said  land 
and  report  his  action  to  this  court,  and 
for  such  other  and  further  relief  as 
she  may  be  entitled  to.  In  re  Dicker- 
son,  111  N.  C.  108,  15  S.  E.  1025. 

G.    Order  Setting  Aside  Sale  of  Land 
of  Ward, 

''It  is  ordered  and  adjudged  by  the 
court  that  the  order  of  W.  M.  Watson, 
C.  S.  C,  made  February  10,  1892,  be 
and  the  same  is  hereby  set  aside  and 
a  resale  ordered  of  the  said  interest 
of  lola  Dickerson,  minor,  in  the  lands 
described  in  the  petition  filed  in  this 
proceeding."  In  re  Dickerson^  111  N. 
C.  108,  15  S.  E.  1025. 

H.    Oath    of    Chuirdian    on    Bale    of 
Lands  of  Minors, 

''I,  Ellen  E.  Larimer,  being  first 
duly  sworn,  make  oath  and  say  that 
I  am  the  guardian  above  mentioned 
of  the  said  minor,  Henry  Larimer; 
that  in  disposing  of  the  following  real 
estate,  to-wit,  the  8.  E.  %  of  sec.  34, 
T.  5  N.,  of  B.  6  east,  of  the  principal 
meridian  in  Gage  county,  Nebraska, 
which  said  lands  I  am  licensed  to  sell 
by  the  said  district  court,  I  will  use 
my  best  endeavors  to  dispose  of  the 
same  in  such  manner  as  will  be  most 
convenient   for  the  advantage   of  the 
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said  Henry  Larimer  and  all  other  per- 
sons interested  therein. 

** Ellen  E.  Larimer." 
Larimer  r.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

L  Bond  of  Gwirdian  on  Sale  of 
Land  of  Minor, 

''Know  all  men  by  these  presents, 
that  we,  Ellen  E.  Larimer,  of  the 
county  of  Scott,  in  the  state  of  Iowa, 
James  Gamble,  of  the  same  place,  and 
Joseph  Suiter,  of  the  county  of  Gage, 
in  the  state  of  Nebraska,  are  held  and 
firmly  bound  unto  the  Hon.  Daniel 
Gantt,  judge  of  the  district  court  of 
the  first  judicial  district  of  Nebraska, 
and  to  his  successors  in  office  in  the 
penal  sum  of  $1,000,  current  money 
of  the  United  States;  the  payment  of 
which  sum  to  be  well  and  truly  made 
we  and  each  of  us  bind  ourselves,  our 
executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

''The  condition  of  the  above  obliga- 
tion is  such,  that  if  the  said  Ellen  E. 
Larimer,  guardian  of  Henry  Larimer, 
shall  as  such  guardian  sell  under  a 
license  from  the  said  district  court  the 
following  lands,  to-wit,  the  S.  E.  % 
of  see.  34,  T.  5  N.,  of  B.  6  east,  in 
said  Gage  county,  in  the  manner  pre- 
scribed by  law  for  the  sale  of  real 
estate  by  executors  and  administrators, 
and  if  the  said  Ellen  E.  Larimer  shall 
account  for  and  dispose  of  the  proceeds 
of  said  sale  in  the  manner  provided 
by  law,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  in 
full  force. 

"Witness  our  hands  and  seals  this 
10th  day  of  December,  1874. 

"Ellen  E.  Larimer.  (Seal.) 
"James  Gamble.  (Seal.) 
"Joseph   Suiter.  (Seal.) 

"Subscribed  and  sworn  to  by  Ellen 
E.  Larimer  and  James  Gamble  before 
me,  a  notary  public  in  and  for  Scott 
county,  Iowa,  this  10th  day  of  Decem- 
ber, A.  D.  1874. 

"John  W.  Buckman, 
"Notary  Public,    Scott   County,   Iowa. 

' '  The  above  bond  and  sureties  there- 
in approved. 

D.  Gantt,  Judge." 

Larimer  v,  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

J.  Notice  of  Sale  of  Minora'  Landt 
by  Guardian. 

''"By  virtue  of  a  license  of  tBe  dis- 
trict court  of  the  first  judicial  district 
of   Nebraska,   held   in    and   for   Gage 


county,  to  me  granted,  I,  Ellen  E. 
Larimer,  guardian  of  Henry  Larimer, 
a  minor,  will  sell  for  cash  at  public 
auction  on  Saturday,  the  25th  day  of 
September,  A.  D.  1875,  at  2  o'clock 
P.  M.,  at  the  south  front  door  of  the 
court  house,  in  Beatrice,  Gage  county, 
Nebraska,  the  following  real  estate, 
situated  in  said  Gage  county,  the  land 
of  said  minor,  to-wit,  the  southeast 
quarter  of  section  34,  in  T.  5  N.,  of  B. 
6  east. 

V  Ellen  E.  Larimer, 

"Guardian  of  Henry  Larimer." 
Larimer  v,  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

K.    Beport    of    Sale    of    Lands    by 
Guardian. 

"Beeeived  the  license  hereto  an- 
nexed, marked  Exhibit  'A,'  and,  ac- 
cording to  the  command  thereof,  I  did, 
on  the  24th  day  of  August,  1875,  cause 
a  notice  (a  copy  of  which  is  hereto  an- 
nexed, marked  Exhibit  'B'),  to  be  pub- 
lished in  the  Beatrice  Courier,  a  news- 
paper published  in  the  county  of  Gage, 
Nebraska,  and  of  general  circulation 
therein,  and  continued  the  publication 
of  the  same  for  thirty-two  days, 
and  did  post  up  copies  of  tbe 
said  notice  in  five  of  the  most  public 
places  in  said  Gage  county,  giving  no- 
tice that  I  would,  on  the  25th  day  of 
September,  1875,  at  the  south  front 
door  of  the  court  house  in  said  coun- 
ty, at  2  o'clock  P.  M.  of  said  day, 
sell  the  said  lands  in  said  license  men- 
tioned, at  public  auction;  and  I  did 
at  said  time  and  place  sell  said  lands 
at  public  auction  to  Orren  Stevens  for 
the  sum  of  $430,  he  being  the  high- 
est and  best  bidder  therefor.  That 
before  the  sale  of  said  lands  I  did 
cause  the  same  to  be  appraised  in  the 
manner  required  by  law,  which  said 
appraisement  is  hereto  annexed,  marked 
Exhibit  'C,'  and  that  the  said  sum  of 
$430  is  more  than  two-thirds  of  the 
appraised  value  of  said  lands,  to-wit, 
the  8.  E.  %  of  sec.  34,  in  T.  5  N., 
of  B.  6  east.  Gage  county.  That  1 
did  also  before  making  said  sale  make 
and  file  with  the  clerk  of  the  district 
court  of  said  county  the  oath  re- 
quired by  law.  All  done  in  Gage  coun- 
ty, Nebraska. 

"Witness  my  hand  this  27th  day  of 
September,  A.  D.  1875. 

Ellen  E.  Larimer. '* 

Larimer  v.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 
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L.    Beceipt   for  Purchase  Money  by 

Guardian. 
"1,  Kllen  £.  Larimer,  above  named, 
do  hereby  certify  that  I  have  received 
from  Orren  Stevens  the  sum  of  $430, 
in  full  for  purchase  money  of  lands 
above  mentioned,  being  the  S.  E.  ^ 
of  sec.  34,  T.  5  N.,  of  B.  6  east,  in 
said  Gage  county. 

Ellen  E.  Larimer. 
**In  presence  of 

''James   Gamble." 
Larimer  r.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

M.    Confirmation  of  Sale  of  Lands  by 
Guardian, 
"In  the  district  court  of  the  first  ju- 
dicial  district   of  Nebraska,  held  in 
and  for  Gage  county.    In  the  matter 
of  the  application  of  Ellen  E.  Lar- 
imer, guardian  of  Henry  Larimer,  to 
sell  the   lands  of  said  minor.     Con- 
firmation of  sale  of  lands. 
''And   now,    on    this   third    day    of 
November,  1875,  comes  the  said  Ellen 
E.  Larimer,  by  S.  C.  B.  Dean,  her  at- 
torney,   and    the    court     having    fully 
examined  the  papers  in  this  cause,  and 
being  fully   advised   in  the    premises, 
order   that   the   sale  of  the  lands   by 
said   Ellen   E.   Larimer,   under  the   li- 
cense    for     that     purpose     heretofore 
granted   by    said   court,   be    confirmed, 
and  is  hereby  ordered  that  a  deed  of 
said  lands  be  made  by  said  Ellen  E. 
Larimer   to    Orren    Stevens,    the    pur- 
chaser of  said  lands. 

D.    Gantt,    judge." 
Larimer  v,  Wallace,  36  Neb.  444,  54 
N.  W.  835. 
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I.    Petitions. 

A.  Petition  for  Habeas  Corpus. 

To  the  honorable   (the  court  or  officer 

allowing  the  writ): 

The  petition  of  C.  D.  respectfully 
showeth  that  he  is  now  a  prisoner  con- 
fined in  the  custody  of  (state  the  of- 
ficer's name),  in  (stating  the  place  of 
confinement),  for  a  supposed  criminal 
offense,  to-wit  (here  state  the  offense), 
and  that  such  confinement  is  by  virtue 
of  a  warrant,  a  copy  of  which  is  hereto 
annexed:  And  your  petitioner  further 
shows  that  to  his  best  knowledge  and 
belief  he  is  not  committed  or  detained 
by  virtue  of  any  process  issued  by  any 
court  of  the  United  States,  or  any  judge 
thereof,  or  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tri- 
bunal of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  any  execution  issued 
upon  such  judgment  or  decree. 

And  your  petitioner  further  states 
and  shows  that  he  is  advised  by  his 
counsel,  and  verily  believes,  that  his 
imprisonment  is  illegal  in  this,  to-wit 
(here  state  in  what  the  alleged  illegal- 
ity consists). 

Wherefore  your  petitioner  prays  a 
writ  of  habeas  corpus,  to  discharge  him 
from  custody  (or  to  bring  him  up,  in 
order  to  be  bailed).  Dat^  etc.  C.  D. 
G.  H.,  attorney. 

(City  and)  county  (of ),  ss.: 

C.  D.,  the  above  named  petitioner,  be- 
ing duly  sworn,  says  that  the  said  peti- 
tion is  true  in  substance  and  matter 
of  fact.  C.  D. 

Sworn,  etc    Burr.  App.  547,  |1080. 

B.  Petition  far  Habeas  Corpus,  Pris- 

oner  Unable   To   Furnish  Copy 
of  Proceedings. 
To  the  honorable   (the  court  or  officer 
.  allowing  the  writ) : 


The   petition   of   C,   P.   respectfully 
See  *'H9w  Tp  Us?  ShJs  Volnme,"  Introduction,  page  ▼. 
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showetli  that  he  is  now  a  prisoner  con- 
fined in  the  custody  of  (state  the  of- 
ficer's name),  in  (statinf;^  the  place  of 
confinement),  for  a  supposed  criminal 
offense,  to-wit  (state  the  offense).  And 
your  petitioner  avers  that,  by  reason  of 
his  being  removed  or  concealed,  before 
this  application,  a  demand  of  a  copy 
of  the  warrant  or  process  by  virtue  of 
which  he  is  informed  he  is  confined, 
could  not  be  made  (or  thus:  And  your 
petitioner  avers  that  a  demand  of  a 
copy  of  the  warrant  or  process  by 
virtue  of  which  he  is  informed  he  is 
confined,  has  been  made  of  the  said 
[the  ofScer],  and  the  lef^l  fees  there- 
for tendered  to  him;  and  that  such  copy 
has  been  refused). 

And  your  petitioner  further  shows 
that,  to  his  best  knowledge  and  belief, 
he  is  not  committed,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  548, 
§1080a. 

C.  Petiium  far  Habeas  Corpus  Where 

Prisoner  Is  Ignorant  of  Cause. 
To  the  honorable,  etc.  (as  in  last  form). 

The  petition  of  G.  D.  respectfully 
showeth  that  he  is  now  restrained  in 
his  liberty  by  (naming  the  person  re- 
straining him),  in  (state  the  place 
where  he  is  restrained),  under  pretense 
of  (state  what,  or  say:  And  your  peti- 
tioner avers  that  he  is  utterly  ignorant 
of  the  pretense  under  which  he  is  so 
restrained,  but  has  heard  or  understood 
that  such  pretense  is  as  follows:  stating 
it): 

And  your  petitioner  further  showw, 
etc.  (as  in  I,  A,  to  the  end).  Burr. 
App.  548,  flO80b. 

D.  Petition   for   Habeas   Corpus    To 

Obtain  Custody  of  Infant  (a). 
To  the  supreme  court  of  the  state  of 

New  York: 

The  petition  of  A.  B.,  of  , 

respect  fully  shows: 

I.  That  she  is  the  wife  of  C.  B., 
they  having  been  married  in  the  year 

,  but  that  since  they 

have  been  living  in  a  state  of  separa- 
tion without  being  divorced. 

n.     That  they  have  a  minor  child, 

a  boy,  named  ,  aged  < 

years  (proceed  and  state  the  circum- 
stances of  the  case,  and  particularly 
the  ability  of  the  petitioner  to  provide 
for  her  child,  and  the  pecuniary  con- 
dition of  the  father). 

Wherefore  your  petitioner  prays  that 
a  writ  of  habeas  corpus  to  deliver  said 
from  the  custody  of  said  C. 


B.,  and  for  such  other  relief  as  may 
be  just. 

(Signature  and  verification.) 
2  Abb.  Forms  725. 

Petition  for  Habeas  Corpus  To  Obtafii 
Custody  of  Infant   (6). 

''Wesley  Hofer  complains  and  showa 
to  the  court  that  he  is  the  legally  ap- 
pointed guardian  of  the  person  and  es- 
tate of  William  Thomas  Walker,  a 
minor;  that  the  said  William  Thomas 
is  the  son  and  only  heir  at  law  of  John 
K.  Walker  and  Dorcas  Walker,*  both 
of  whom  are  now  dead;  that  said  John. 
K.  and  Dorcas  died  in  La  Bue  county, 
Kentucky,  the  place  of  their  residence, 
and  that  afterwards,  by  the  proper 
Court  of  said  county,  letters  of  guard- 
ianship over  the  person  and  estate  of 
said  infant,  were  issued  to  plaintiff. 

"The  plaintiff  further  shows  that 
soon  after  the  death  of  the  mother, 
who  survived  the  father  of  said  Wil- 
liam Thomas,  one  Zachariah  L.  Warren, 
without  the  consent  of  the  friends  of 
William  Thomas,  caused  him  to  be  re- 
moved to  the  county  of  Lawrence,  state 
of  Indiana,  where  he  now  detains  him 
under  the  pretext  of  a  guardianship 
conferred  by  a  Court  in  Indiana,  and 
refuses  to  permit  him  to  return  to  Ken- 
tucky with   the  plaintiff. 

"Plaintiff  further  shows  that  he  is 
the  uncle  as  well  as  the  legal  guardian 
of  said  William  Thomas. 

"Plaintiff  further  shows  that  there 
is  no  estate  belonging  to  said  William 
Thomas  in  Indiana,  while  there  is  a 
respectable  estate,  which  he  inherits 
from  his  parents,  in  La  Bue  county, 
Kentucky;  and  that  there,  also,  dwell 
the  larger  portion  of  his  friends.  In 
consideration  of  the  premises,  plaintiff 
prays  that  said  Warren  may  be  re- 
quired to  produce  the  body  of  said 
William  Thomas  before  this  court,  and 
that  the  Court  will  direct  that  he  be 
delivered  to  this  plaintiff,  to  be  taken 
to  his  home  in  Kentucky. 

(Signed)  "Wesley  Hofer.*' 

The  complaint  is  sworn  to. 

Warren  i;.  Hofer,  13  Ind.  167. 

Note, — Beversed  for  failure  of  proof 
of  guardianship;  no  copy  of  liters 
filed. 

E.    Petition    for   Habeas    Corpus   tp 

Third   Person     on     Behalf     of 

Prisoner, 

To  the  supreme  court  of  the  state  of 

New  York  (or  to  Hon.  J.  J.,  justice 

of   the   supreme   court;     or    to    the 
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county  judge  of 


county,  or 


other    magistrate    mentioned    in    the 

statute) : 

The  petition  of  C.  J),  respectfully 
shows  that  A.  B.  (or,  if  his  name  is 
unknown,  describe  him,  and  proceed  as 
in  preceding  form,  substituting  the 
name  or  designation  of  the  person  con- 
fined in  the  place  of  the  words,  **your 
petitioner/'  whenever  necessary).  2 
Abb.  Forms  725. 

F.  Fetition  Where  It  U  Feared  That 

Person  May  Be  Carried  Out  of 

tfce  State,  or  Suffer  Some  Injury 

Before  Writ  Can  Issue. 

(Add  to  petition  a  statement  of  facts 

showing  grounds  of  the   apprehension, 

e.  g.,  thus): 

And  your  petitioner  further  shows 
that  the  said  M.  N.,  in  whose  custody 
the  said  A.  B.  is,  has  threatened  to 
carry  the  said  A.  B.  out  of  this  state, 
and  has  told  several  persons,  publicly, 
that  such  was  his  intention.  That  your 
petitioner  had  a  conversation  with  said 
M.  K.  this  morning,  in  whicn  he  In- 
formed your  petitioner  that  he  should 
leave  immediately  with  said  A.  B.  for 

the  state  of ,  and  that  neither 

your  petitioner  nor  any  other  person 
had  power  to  prevent  him  from  doing 
so,  and  your  petitioner  fears  that  he 
(or  said,  naming  prisoner)  will  be  car- 
ried out  of  the  state  by  said  M.  N. 
or  will  suffer  some  irreparable  injury) 
before  he  can  be  relieved  by  proceed- 
ing by  habeas  corpus  or  certiorari. 

Wherefore  your  petitioner  prays  that 
a  warrant  be  issued  to  itSkke  your  peti- 
tioner (or  said  prisoner),  and  to  arrest 
said  M.  N.,  and  forthwith  to  bring  him 
(or  them)  before  this  court  (or  before 
you),  to  bo  dealt  with  according  to  law. 

(Signature.) 
(Verification.)     2  Abb.  Forms  728. 

G.  Petition    for    Habeas    Corpus  by 

One  Committed  by  Legislative 
Body. 
'/To   the  honorable  judges  of  the  su- 
preme court  of  the  state  of  Kansas: 
Your   petitioner,    L.    C.    Gunn,    com- 
plains and  respectfully  represents  that 
he  is  unlawfully  restrained  of  his  lib- 
erty by  C.  C.  Clevenger;  that  the  pre- 
tended cause  of  his  arrest  and  restraint 
from  liberty  is  as  follows,  to- wit:  On 
or   about   the    13th    day   of   February, 
1893,  certain  members  of  the  Kansas 
house  of  representatives  assembled  to- 
gether, and  pretended  then  and  thero 
to  act  as  the  regularly-constituted  and 


organized  house  of  representatives  un- 
der and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  and  passed  a  resolu- 
tion   declaring   your   petitioner   to    be 
in    contempt    of   said    body,    for     not 
obeying  a  certain  pretended  subpoena 
to  appear  before  the  said  body.     Your 
petitioner   further   alleges,   that  under 
and  by  virtue  of  said  resolution,  one 
George    L.    Douglass,    who    then     and 
there  pretended   to   be  acting  as   the 
speaker  of  the  house  of  representatives 
of  the  state  of  E^ansas,  did  issue  and 
cause  to  be  issued,  over  his  signature^ 
a  warrant  directed  to  the  said  C.  C. 
Clevenger,    who  was    then   and    there 
acting  as  sergeant-at-arms  of  the  said 
pretended  organized  or  pretended  house 
of  representatives;  that  the  said  war- 
rant was  then  and  there  duly  certified 
by  one  Frank  L.  Brown,  wha  was  act- 
ing as  clerk  of  the  said  pretended  house 
of   representatives.        Your   petitioner 
further  says,  that  on  or  about  the  15th 
day  of  February,  1893,  the  said  C.  C. 
Clevenger,  under  and  by  virtue  of  said 
pretended  warrant  issued  by  the  said 
George    L.     Douglass     as     aforesaid, 
forcibly,   and   against   the   protest   of 
your  petitioner,  apprehended  your  pe- 
titioner  and   took    him    into    custody, 
in  the  city  of  Parsons,  county  of  La- 
bette, state  of  Kansas.     Your  petition- 
er further  alleges,  that  the  said  C.  C. 
Cflevenger,  acting  under  and  by  virtue 
of  said  pretend^  warrant,  still  holds 
your  petitioner  in  custody,  and  in  re- 
straint of  his  liberty,  a  copy  of  which 
said   warrant    is    hereto    attached    and 
marked  'Exhibit  A,'  ,and  made  a  part 
of  this  petition.    Your  petitioner  states 
that  the  said  arrest  is  illegal  in  this, 
that  the  said  George  L.  Douglass  had 
no  authority  or  power  in  law  to  issue 
said  warrant;  that  the  said  George  In 
Douglass  is   not   the  speaker    of    the 
regularly-organized     house     of     repre- 
sentatives of  the  state  of  Kansas,  and 
that  the  said  C.  0.  Clevenger  has  no 
right    or    authority    to    restrain     your 
petitioner  by  reason  of  such  pretended 
warrant  issued  as  aforesaid.      Where- 
fore, your  petitioner  asks  that  a  writ 
of  habeas  corpus  may  be  granted,  and 
that  he  may  be  discharged  from  sueh 
unlawful  imprisonment.''    In  re  Gunn, 
50  Kan.  155,  32  Pac.  470,  948. 

Note. — ^Prisoner   remanded   on    fketa 
of  ease. 

n.    Writ  of  Habeas  Oorpwi  (a). 

The  people  of  the  state  of  New  York» 
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to    the    sheriff    of    the    eonnty    of 

(or  to  M,  N.): 

We  command  yea  that  yoa  have  the 
body  of  A.  B.,  by  you  imprisoned  and 
detained,  as  it  is  said,  to^^ether  with 
the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever 
name  the  said  A.  B.  shall  be  called 
or  charged,  before  our  justices  of  our 
supreme  court  (or  before  Hon.  J.  J., 
one  of  the  justices  of  our  supreme 
court;   or  otherwise,  as   the  case  may 

be),  at  the  city  hall  in  ,  on 

the day  of ,  18 —  (or 

immediately  after  the  receipt  of  this 
writ),  to  do  and  to  receive,  what  shall 
then  and  there  be  considered,  concern- 
ing  the  said  A.  B.  And  have  you  then 
and  there  this  writ. 

Witness,  J.  J.,  esq.,  one  of  the  just* 
ices  of  our  supreme  court,  this  ■ 

day  of ,  18—. 

By  order  of  the  court. 
(Signature  of  clerk.) 
(Signature  of  attorney.) 

2  Abb.  Forms  726. 

Writ  of  Habeas  Corpus  (5). 

The  people  of  the  state  of  New  York, 

to    the    sheriff   of    the    (city    and) 

county   of  ■    (or   to  A.   B.), 

greeting: 

We  command  you  that  you  have  the 
body  of  C.  D.,  by  you  imprisoned  and 
detained,  as  it  is  said,  together  with 
the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever 
name  the  said  C.  D.  shall  be  called  or 
charged,  before  our  justices  of  our  su- 
preme court,  etc.  (or  before  J.  W.  E., 
circuit  judge,  etc.,  as  the  case  may  be), 
at,  etc.   (the  place  of  appearance),  on 

the day  of next  (or 

instant,  or  immediately  after  the  re- 
ceipt of  this  writ);  to  do  and  receive 
what  shall  then  and  there  be  considered 
concerning  the  said  C.  D.  And  have 
you  then  there  this  writ. 

Witness,  etc.  (teste  in  the  usual 
form). 

,  ,  clerks. 

K  P.,  attorney. 

(Endorsed.) 

Allowed  the day  of ^ 

1846. 

(J.  W.  B.,  circuit  judge.) 

Burr.  App.  521,  |1043. 

in.    Indorsement  on  Writ  of  Habeas 

Allowed  this day  of , 

18 — ,  on  application  of  C.  D.  (or  of  the 
attorney-general,  or  district  attorney). 


(And  the  charges  for  bringing  up  such 

prisoner,    amounting   to   ,    are 

hereby  required  to  be  paid  by  the  peti- 
tioner on  whose  application  this  writ 
is  issued.) 

(Signature  of  judge,  or  of  presiding 
judge  of  the  court  by  whom  issued.)  2 
Abb.  Forms  726. 

IV.  Kotlce  To  Party  Interested  of  the 
Time  and  Place  the  Writ  is 
Betnmable. 

Court  of .    County  of . 

Or,  if  the  proceeding  is  before  a  mag- 
istrate out   of   court,   omit  name  of 
court,  and  say:     Before  Hon.  J.  J., 
county  judge,  etc.,  as  the  case  may 
be. 
The  people  of  the  state  of  New  York, 
on  the  relation  of  A.  B.  against  Y.  Z. 
Take  notice  that   a  writ  of  habeas 
corpus  (or  certiorari)   has  been  issued 
by  (designating  the  court  or  officer)  to 
inquire  into  the  cause  of  the  imprison- 
ment or  restraint  of  A.  B.,  now  con- 
fined  (in  the  jail  of  county, 

under  process),  in  which  you  have,  or 
claim  (or  the  said  G.  H.  has,  or  claims) 
some  interest;  and  that  the  said  writ 
is  made  returnable  before  the  said  court 
(or  officer),  at  the  courthouse  (or  at 
his  office)  in ,  on  the 


o'clock  in  the 


-noon  (and  that 


the  application  will  be  heard  upon  the 
writ  and  return  thereto  before  said 
court,  or  officer,  at  thn  Ann  rt house,  or 

at  his  office,  in ,  on  the 

day  of  ,  18 — — ,  at 


o'clock  in  the 
(Date.) 


noon). 
(Signature.) 


(Address  to  the  party  in  interest,  or 
to  his  attorney  if  he  have  one.)  2  Abb. 
Forms  730. 

y.    Betom  To  Habeas  Ctorpos  (a). 

In  obedience  to  the  writ  of  habeas 
corpus  hereto  annexed,  I  do  hereby  cer* 
tify  and  return  to  (the  court  or  officer 
allowing  the  writ),*  that  before  the 
coming  of  the  said  writ  to  me,  to-wit, 
on,  etc.,  at,  etc.  (state  the  commitment 
[annexing  a  copy  of  it],  and  all  the 
facts).  AH  which  I  certify,  and  have 
here  the  body  of  the  said  C.  D.,  as  by 
the  said  writ  I  am  commanded. 

The  answer  of  (signature  of  the  of- 
ficer or  person  J. 

(If  the  person  named  in  the  writ  be 
not  in  custody,  the  return  varies  after 
the  %  thus):  '^that  neither  at  the  time 
of  the  allowance  of  the  said  writ,  nor 
at  any  time  since,  was  the  said  C.  D. 
in  my  custody,  nor  restrained  by  me  of 
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his  liberty,  wherefore  I  cannot  havp 
his  body  before  (the  court  or  officer) 
as  by  the  said  writ  I  am  commanded." 
The  answer  of  (the  officer,  etc.)* 
Burr.  App.  578,  |1132. 

Betum  to  Edbeas  Corpus  (b). 

''C.  0.  devenger,  sergeant-at-arms 
of  the  house  of  representativeB  of  the 
state  of  Kansas,  to  whom  the  within 
writ  is  directed,  returns  the  same  and 
has  now  here  before  the  court  the 
body  of  L.  C.  6unn,  therein  named,  aa 
thereby  commanded.  And  I  certify 
that  the  cause  of  the  restraint  and 
detentioja  of  the  said  L.  C.  Gunn  is 
by  virtue  of  a  certain  warrant  issued 
by  George  L.  Douglass,  as  speaker  of 
the  house  of  representatives^  a  true 
copy  of  which  is  attached  to  the  peti- 
tion herein  in  this  case  as  'Exhibit 
A,'  and  issued  in  the  manner  and  un- 
der the  circumstances  set  forth  in  the 
petition.  But  the  respondent  alleges 
that  said  detention  is  lawful,  and  in 
support  hereof  alleges  that  said  war- 
rant of  arrest  was  issued  and  placed 
in  the  hands  of  respondent  as  sergeant- 
at-arms  of  the  house  of  representatives 
of  the  state  of  Kansas,  because  of  cer- 
tain proceedings  had  by  the  committee 
on  elections  of  said  house  of  repre- 
sentatives, which  had  been  regularly 
appointed  by  the  speaker  subsequent 
to  the  organization  of  said  house;  that 
said  committee  on  elections  was  reg- 
ularly investigating  and  considering 
certain  contest  cases  then  pending  be- 
fore it,  wherein  one  D.  M.  Bender  was 
contestant  and  John  L.  Humphrey  was 
contestee,  and  claiming  to  be  a  mem- 
ber of  said  house  of  representatives; 
that  iu  furtherance  of  the  investiga- 
tion of  said  committee  in  said  case, 
and  for  the  purpose  of  securing  testi- 
mony therein,  said  house  of  representa- 
tives caused  a  subpoena  to  be  issued 
commanding  said  L.  C.  Gunn  to  appear 
before  it  as  a  witness  to  testify  in  said 
contest  case,  which. said  subpoena  was 
duly  served  on  said  L.  C.  Gunn  on  the 
21st  day  of  Janua^^  1893,  by  deliver- 
ing to  him  a  copy  thereof  at  the  place 
of  his  residence,  in  Labette  county, 
Kansas;  that  said  witness  refused  and 
failed  to  obey  the  command  of  said 
subpoena,  and  did  not  appear  as  a  wit- 
ness, but  refused  so  to  do;  that  there- 
after, on  the  18th  day  of  February, 
1893,  said  committee  on  elections  re- 
ported said  facts  with  reference  to  the 
eerving  of  the  subpoena  upon  said  wit- 


ness, and  his  refusal  to  appear;  that 
thereupon  said  proceedings  were  had 
in  said  house  of  representatives  with 
reference  thereto;  that  a  rselution  was 
duly  adopted  by  said  house  of  the  13 th 
day  of  February,  1893,  and  it  is  set 
out  in  said  warrant,  and  pursuant  to 
said  resolution  said  warrant  was  is- 
sued, and  said  L.  C.  Gann  placed  un- 
der arrest,  and  Is  now  held;  that  said 
respondent  has  not  had  time  previous 
to  the  issuance  of  the  writ  in  this 
case,  subsequent  to  the  arrest  of  said 
L.  C.  Gunn,  to  present  him  at  the  bar 
of  the  house  of  representatives,  as  in 
said  warrant  commanded.  Said  re- 
spondent further  says,  that  at  the  time 
of  the  issuance  of  said  warrant,  and 
that  at  the  time  of  the  proceedings  had 
previous  thereto,  concerning  the  mat- 
ters out  of  which  the  issuance  of  said 
warrant  grew,  said  George  L.  Douglass, 
who  issued  said  warrant,  was  the 
legally-elected  and  qualified  speaker  of 
the  house  of  representatives,  and  that 
Frank  L.  Brown  was  the  legally-elected 
and  qualified  chief  clerk  of  the  house 
of  representatives  of  the  state  of  Kan- 
sas, it  theretofore  having  been  duly 
organized  as  the  house  of  representa- 
tives, and  that  at  the  time  of  the  do- 
ing of  all  of  the  matters  herein  re- 
ferred to  there  being  a  majority  of  all 
the  members  of  said  house  of  represen- 
tatives present  and  participating  in  the 
proceedings  of  said  house."  In  re 
Gunn,  50  Ean.  155,  32-  Pac.  470,  948. 

VI.     Traverae  of   Betnin   of    Habeas 
Corpus  (a). 

(Title  as  in  IV.)  A.  B.,  by  thi«  his 
answer  to  the  return  of  M.  N.,  sheriff 

of  the  county  of  ^  denies  (or 

alleges),  etc.  (here  set  forth  matter  in 
answer  to  the  return). 

(Signature.) 

(Unless  the  moving  party  is  the  at- 
torney-generiJ  or  district  attorney,  add 
verification.)     2  Abb.  Forms  731. 

Traverse  to  Betum  of  Hdbea$  CorpmM 

''And  now  comes  said  L.  C.  Gunn, 
petitioner  herein,  and  controverts  the 
return  made-  by  said  G.  C.  Clevenger 
to  the  writ  of  habeas  corpus  herein,  in 
these  particulars,  to- wit:  Said  peti- 
tioner denies,  first,  that  said  George 
L.  Douglass  is  or  has  been  speaker  of 
the  house  of  representatives  of  the 
state  of  Kansas;  second,  that  said 
Frank  L.  Brown  is  or  has  been  chief 
clerk    of    the    house    of    representa- 
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tives  of  the  state  of  Kansas;  third, 
that  said  C.  C.  Clevenger  is  or  has  been 
sergeant-at-arms  of  the  house  of  rep- 
resentatives of  the  state  of  Kansas; 
fourth,  that  there  is  or  has  been  at 
any  time  pending  before  the  commit- 
tee on  elections  of  the  house  of  rep- 
resentatives  of  the  state  of  Kansas  any 
contest  proceeding  or  case  between  said 
D.  M.  Bender  and  said  John  Lw 
Humphrey;  fifth,  that  the  house  of  rep- 
resentatives of  the  state  of  Kansas 
ever  caused  any  subpoena  to  be  issued 
commanding  your  petitioner  to  appear 
before  said  house  or  said  committee  to 
testify  in  any  case  or  proceeding 
whatsoever;  that  any  such  subpoena 
was  ever  served  upon  your  petitioner 
by  any  person  or  in  any  manner;  or 
that  your  petitioner  ever  failed  or  re- 
fused to  obey  any  subpoena  issued  by 
or  under  the  direction  of  the  house 
of  representatives  of  the  state  of  Kan- 
sas; sixth,  that  the  committee  on  elec- 
tions of  the  house  of  representatives 
of  the  state  of  Kansas,  on  the  13th 
day  of  February,  1893,  or  at  any  other 
time,  made  any  report  to  said  house 
that  your  petitioner  had  been  served 
with  a  subpoena  and  had  refused  to 
appear,  nor  any  other  fact  or  state- 
ment whatever  concerning  the  issuing 
or  service  upon  the  petitioner  of  any 
subpoena,  nor  concerning  any  refusal 
of  his  to  obey  any  subpoena  or  to 
appear;  seventh,  that  the  house  of  rep- 
resentatives of  the  state  of  Kansas, 
on  the  13th  day  of  February,  1893,  or 
at  any  other  time,  ever  adopted  any 
resolution  adjudging  said  petitioner  to 
be  in  contempt  of  said  house  for  any 
cause  or  matter  whatsoever,  or  author- 
izing or  requiring  the  speaker  of  said 
house  to  issue  his  warrant  to  the  ser- 
geant-at-arms  of  said  house,  or  to  any 
other  person,  commanding  the  arrest 
of  your  petitioner  to  answer  as  for  a 
contempt  of  said  house  in  refusing  to 
comply  with  any  order  of  the  commit- 
tee on  elections  of  said  house,  or  in 
any  other  respect,  or  commanamg  his 
arrest  for  any  cause  or  for  any  pur- 
pose whatsoever;  eighth,  said  petition- 
er further  denies  generally  each  and 
every  statement  in  said  return  save 
that  he  is  restrained  of  his  liberty  b^ 
the  said  0.  C.  Clevenger;  ninth,  said 
petitioner  further  avers,  that  he  is  by 
said  C.  C.  Clevenger  restrained  of  hia 
liberty  in  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United   States,   and  is  by   said   C.   C. 


Clevenger  deprived  of  his  liberty  with- 
out due  process  of  law."  In  re  Gunn, 
50  Kan.  155,  32  Pac.  470,  948. 

Vn.  Dincharge  on  Habeas  CorinxB  (a). 

By  (the  judge  or  officer  who  allowed 
the  writ). 

It  appearing,  on  the  return  of  the 
writ  of  habeas  corpus  allowed  by  me, 
that  C.  D.  is  illegally  imprisoned  (con- 
fined or  restrained)  by  you,  I  therefore 
command  you  forthwith  to  discharge 
him  from  your  custody. 

Given  under  my  hand  and  seal,  at, 

etc.,  on  the  day  of  , 

etc. 

(Signature  and  seal  of  judge.) 
G.  H.,  attorney. 
To  (the  officer  or  person  having  custody 

of  the  prisoner).  Burr.  App.  517, 
$1037. 

Discharge  on  Habeas  Carpus  (h), 
"In  the  Matter  of  the  Application  of 

William     Conant     for     Release     on 

Habeas  Corpus. 

''In  this  matter,  the  answer  of  the 
officer  having  been  filed,  from  which  it 
appears  that  he  holds  the  said  Conant 
by  virtue  of  a  commitment  issued  by 
W.  E.  Leonard,  a  justice  of  the  peace 
for  the  city  of  Port  Huron,  dated  the 
fourth  day  of  February,  1884,  whereby 
said  Conant  was  committed  to  the 
State  House  of  Correction  and  Reforma- 
tory at  Ionia  for  six  months  from  and 
including  date,  and  from  which  it  fur- 
ther appears  that  said  Conant,  after 
being  received  into  said  instftution, 
escaped  therefrom  before  the  expira- 
tion of  his  said  sentence,  and  is  held 
by  said  officer  for  the  purpose  of  being 
returned  to  said  State  House  of  Cor- 
rection and  Reformatory;  and  wit- 
nesses being  now  here  sworn,  and  evi- 
dence heard,  and  that  the  docket  and 
proceedings  had  by  and  before  said 
justice  of  the  peace,  and  the  arguments 
of  counsel  having  been  heard,  to-wit, 
A.  R.  Avery  on  behalf  of  petitioner, 
and  P.  H.  Phillips,  prosecuting  attor- 
ney, on  the  part  of  the  officer,  and 
due  consideration  thereof  had,  it  is 
found  and  determined  that  at  the  time 
of  the  issue  of  the  said  commitment 
the  said  William  Conant  was  under 
the  age  of  sixteen  years,  and  could 
not  be  committed  to  said  State  House 
of  Corrections  and  Reformatory.  It  is 
also  found  that  the  said  justice,  at  the 
time  of  the  trial  of  said  Conant,  did 
not  determine  or  enter  of  record  the 
age   of   said  Conant.     Therefore   it   is 
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considered  that  the  eommitment  of  said 
Conant  to  said  State  House  of  Cor- 
rection and  Reformatory  is  invalid, 
and  that  his  imprisonment  therein  is 
unlawful,  and  it  is  ordered  and  ad- 
judged that  said  petitioner,  William 
Conant,  be,  and  is  hereby,  discharged 
from  the  custody  of  said  Clark,  and  all 
others  claiming  on  account  of  said 
commitment. 

Herman   W.   Stevens,   Circuit  Judge." 
People  V,  Conant,  59   Mich.  565,  26 
N.  W.  768. 

Note. — Held  that  no  writ  of  error 
in  behalf  of  state  lies  to  review  habeas 
corpus   proceedings. 

vm.    Order  Bemanding  Prlaoner. 

(Title  as  in  IV.) 

(Address  to  the  sheriff  or  other  officer 
having  custody  of  the  prisoner.) 
It  appearing  on  the  return  of  the 
writ  of  habeas  corpus  (or  certiorari) 
allowed  by  me  (or  by  this  court),  that 
A.  B.  is  legally  detained  in  custody,  by 
virtue  of  an  execution  issued  upon  a 
final  judgment  rendered  in  the  supreme 
court  (or  other  court)  in  favor  of  A. 
G.,  as  plaintiff,  against  the  said  A.  B., 
as  defendant  (or  by  virtue  of  a  com- 
mitment for  a  contempt  issued  by  the 
■  court,  in   which  commitment 

the  said  contempt  is  specially  and 
plainly  charged,  the  said  court  having 
authority  to  commit  for  the  contempt, 
BO  charged,  or  otherwise,  according  to 
the  statute). 

Ordered  that  the  said  A.  B.  be,  ana 
he  is  hereby,  remanded  to  his  formei 
imprisonment  under  the  execution  (oi 
eommitment  aforesaid). 

By  order  of  the  court,  given  undei 

my   hand  and   seal   this  Qa:f 

of  ,  18—. 

(Signature    of    clerk,    or,    if 
the  proceeding  be  before  a 
judge  out  of  court,  signa- 
ture of  judge.) 
2  Abb.  Forms  732. 

IZ.  Order  That  the  Prisoner  Be  Balled. 

(Title  as  in  IV.) 

(Address  to  sheriff  or  other  officer  hav- 
ing custody  of  the  prisoner.) 
It  appearing  on  the  return  of  the 
writ  of  habeas  corpus  (or  certiorari) 
allowed  by  me  (or  by  this  court),  that 
A.  B.  is  detained  in  the  custody  of  the 

sheriff  of  the  county  of ,  under 

a  commitment  in  which  the  said  A.  B. 
is  charged  with  the  offense  of  (grand 


larceny);  and  that  the  said  A.  B.  is 
entitled  to  bail: 

It  is  therefore  ordered  that  the  said 
A.  B.  be  held  to  bail  for  his  appear- 
ance  at   the   next   court   of  ^ 

to  be  held  in  and  for  the  county  of 
,  in  the  sum  of  dol- 
lars. 

And  it  is  further  ordered  that  upon 
such  bail  being  entered  into,  in  con- 
formity to  this  order  and  the  provi- 
sions of  law,  that  the  said  A.  B.  be 
discharged. 

By  order  of  the  court,  given  under 

my  hand  and  seal  this  day 

of ,  18—. 

(Signature  of  clerk,  or  if 
the  proceeding  be  before  a 
judge  out  of  court,  signa- 
ture of  judge.) 

2  Abb.  Forms  732. 

Z.    Bond  on  Habeas  Corpus,  to  ShediT 
for  Transportation  of  Prisoner. 

Know  all  men  by  these  presents,  that 
we  (names  and  residences  of  obligors) 
are  held  and  firmly  bound  unto  S.  B., 
sheriff  of  the  county  of  (or  other  of- 
ficer), in  the  sum  of  (double  the  amount 
of  the  sum  for  which  the  prisoner  is 
detained,  if  he  is  detained  for  any  spe- 
cific sum  of  money;  if  not,  then  one 
thousand  dollars),  lawful  money,  etc., 
to  be  paid,  etc.  (penal  part  in  the 
usual  form). 

The  condition  of  this  obligation  is 
such  that  if  the  said  (obligors)  shall 
pay  to  the  said  S.  T.,  sheriff  as  afore- 
said (or  otherwise),  the  charges  of  car- 
rying back  C.  D.,  if  he  shall  be  re- 
manded on  a  habeas  corpus  allowed  by 
(the  judge  or  officer,  etc.),  and  if  the 
said  C.  D.  shall  not  escape  by  the  way, 
either  in  going  to  or  returning  from 
(state  the  place  to  which  he  is  to  be 
taken),  then,  etc.,  otherwise,  etc. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 
(witnesses).    Burr.  App.  511,  |1029. 

XL    Attadiment    for    Not    Betmnias 
Habeas  Corpus. 

By   (the  judge  or  officer  who  allowed 

the  writ). 

It  appearing  to  me  on  oath  that  C. 
D.,  to  whom  a  writ  of  habeas  corpus 
was  directed  and  delivered,  command- 
ing him  to  bring  before  me  A.  B.,  in 
the  said  writ  named,  has  neglected  (or 
refused)  to  obey  the  same  according 
to  the  command  thereof,  by  not  pro> 
ducing  the  said  A.  B.  before  me,  nor 
by  making  a  return  to  such  writ,  within 
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the  time  limited  by  law,  and  no  suffi- 
cient excuse  havinf;^  been  shown  for 
such  neglect  (or  refusal):  Therefore 
the  sheriff  (or  coroner,  etc.)  of  the 
county  of is  hereby  command- 
ed, in  the  name  of  the  people  of  the 
state  of  New  York,  forthwith  to  appre- 
hend the  said  C.  D.  and  brin^  him  im- 
mediately before  me  at,  etc. 

Given  under  my  hand   and  seal  at, 

etc.,  on  the day  of  , 

in  the  year,  etc. 

(Signature  and  seal  of  judge.) 
E.  P.,  attorney. 

Burr.  App.  507,  §1022. 

XTT.    Oommitment  for  DlBObedienca  to 

Writ. 
To   the   sheriff    (or    coroner)     of    the 

county  of  ■  ; 

Whereas  M.  N.  has  been  brought  be- 
fore me  (or  this  court)  on  a  warrant 
issued  by  me  (or  the  court),  stating 
that  the  said  M.  N.  (etc.,  reciting  its 
substance). 

And  whereas  the  said  M.  N.  still 
refuses  to  obey  the  said  writ  of  habeas 
corpus,  by  producing  the  body  (or  by 
certifying  the  day  and  cause  of  the 
imprisonment)  of  the  said  A.  B.,  as 
therein  required,  and  by  not  making  a 
return  (or  a  full  and  explicit  return) 
to  such  writ  of  habeas  corpus  (or  cer- 
tiorari). 

Now,  therefore,  you  are  authorized 
and  commanded  forthwith  to  convey 
the  said  M.  N.  to  the  jail  of  said 
county,  and  there  commit  him  to  close 
custody  in  such  jail,  without  being  al- 
lowed the  liberties  thereof,  there  to 
remain  until  he  shall  make  return  to 
the  writ  in  such  warrant  mentioned 
(and  also  comply  with  the  order  this 
day  made,  if  any,  designating  it). 

By  order  of  the  court,  given  under 
my   hand   and   seal  this  — ^— —  day 

of ,  18—. 

(Signature  of  clerk,  or,  if 
the  proceeding  be  before  a 
judge  out  of  court,  signa- 
ture of  judge.) 

2  Abb.  Forms  734. 

XTTT.     Further  Precei>t  To  Bring  T7p 
Person  Confined. 

The  people  of  the  state  of  New  York, 
to    the    sheriff    (or    coroner)    of   the 

county  of : 

Wibereas  a  writ  of  habeas  corpus  has 
heretofore  been  issued  by  this  court 
(or  by  me),  directed  to  M.  N.,  in  which 
he  was  commanded  to  have  the  body 
of  A.  B.^  by  him  imprisoned  and  de- 


tained as  it  was  said,  together  with 
the  time  and  cause  of  such  imprison- 
ment, and  which  writ  has  been  duly 
served  upon  the  said  M.  N.,  and  where- 
as the  said  M.  N.  has  neglected  (or 
refused)  to  produce  the  body  of  the 
said  A.  B.,  according  to  the  command 
of  said  writ;  and  for  which  neglect 
(or  refusal)  an  attachment  has  been 
issued  against  the  said  M.  N., 

Now,  therefore,  you  are  commanded 

forthwith  to  bring  the  said  A.  B.  before 

me,   at   my   office,   in   the    village    of 

,  in  said  county  (or  before  this 

court,  at  the  courthouse,  in ). 

By  order  of  the  court,  given  under 

my  hand  and  seal  this  day 

of y  18—. 

(Signature    of   clerk,   or,   if 
the  proceeding  be  before  a 
judge  out  of  court,  signa- 
ture of  judge.) 
2  Abb.  Forms  734. 

HABITUAL  DRUNKARDS.— «ee  Hus- 

BAND  AND  WiFE. 


HAWKEBS  AND  PEDDZ.EBS. 

I.     Indictment  for  Peddling    Without 

State  License,  563 
n.     Indictment  for  Peddling  Without 

Oity  License,  563 
in.    Indictment  for  Peddling  Without 

Licence,  564 

IV.  Information  for  Peddling  Without 

License,  564 

V.  Indictment  for  Selling  Drugs  and 

AppUancea  Without  License,  564 

VI.  Complaint  In  Action  To  Becoyer 

Penalty,  564 

L     Indictment  for  Peddling   Witfaont 
State  License. 

"First  day  of  October,  A.  D.  1895, 
and  thence  continually  until  the  find- 
ing of  this  indictment,  did  engage  in, 
carry  on  and  conduct  the  business  of 
hawker  and  peddler,  and  did  during 
the  times  and  on  the  days  aforesaid, 
hawk  and  peddle  at  divers  and  sundry 
places  in  said  county,  sugar,  rice,  meat, 
butter,  flour  and  lard,  without  first 
having  obtained  a  State  license  so  to 
do,  contrary,"  etc.  Hall  v.  State,  39 
Fla.   637,   23  So.   119. 

n.    Indictment  for  Peddling  Without 
City  Uceose. 

''That  the  defendant,  on  the  12th 
day  of  September,  1894,  at  the  city 
.  .  .  aforesaid,  violated  sections  Nos. 
24  and  25  of  the  ordinance  No.  938 
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of  said  city,  passed  by  the  common 
council  thereof  on  the  11th  day  of  De- 
cember, 1893,  and  amended  August j 
1894,  by  ear  lying  on  the  business  of 
hawking  and  peddling  within  the  cor- 
porate limits  of  the  city  of  South 
Bend,  by  carrying,  exposing,  offering 
and  crying  for  sale  articles  of  mer- 
chandise, to-wit:  rattan  rocking  chairs, 
in  the  public  streets  and  avenues  of 
said  city,  without  having  a  license  for 
that  purpose.  That  while  so  engaged, 
the  defendant  sold  and  delivered  to 
one  Emma  Wright  one  rattan  rocking 
chair  for  the  sum  of  six  dollars.  That 
said  articles  of  merchandise  so  sold 
were  not  newspapers,  nor  produce,  nor 
provisions,  and  that  said  sales  were 
not  for  future  delivery  of  said  chairs. 
That  defendant  is  not  a  wholesale 
traveling  merchant."  City  of  South 
Bend  t*.  Martin,  142  Ind.  31,  41  N.  E. 
315. 

m. '  Indictment  for  Peddling,  Withont 
License. 

"That  W.  C.  Montgomery  commorant 
at  Farmington,  witUn  the  county  of 
Franklin  at  Farmington,  on  the  fif- 
teenth day  of  January,  A.  D.  1898, 
then  and  there  without  any  authority, 
license  or  permission  therefor,  did  go 
about  from  place  to  place  in  said  town 
of  Farmington,  then  and  there  carry- 
ing for  sale  and  exposing  for  sale, 
goods,  wares  and  merchandise  other 
than  such  as  he  is  by  the  statutes  al- 
lowed to  carry  for  sale  and  expose  for 
sale  without  a  license,  to-wit:  pictures 
and  picture  frames;  the  said  W.  U. 
Montgomery  not  being  then  and  there 
exempt  from  obtaining  a  license  to 
carry  for  sale  and  expose  for  sale,  said 
goods,  wares  and  merchandise,  to-wit: 
pictures  and  picture  frames;  against 
the  peace  of  the  State,  etc."  State 
17.  Montgomery,  92  Me.  433,  43  Atl. 
13. 

Note, — Specify  which  if  both  state 
and  city  license  are  required. 

IV.      Information,    Peddling    Without 
laicenae. 

''W.  W.  Wood,  prosecuting  within 
and  for  the  county  of  Johnson,  in  the 
state  of  Missouri,  informs  the  court 
that  Thomas  Downing,  on  the  twenty- 
seventh  day  of  August,  1885,  at  the 
said  county  of  Johnson,  did,  then  and 
there,  unlawfully  deal  in  the  selling 
of  goods,  wares  and  merchandise,  not 
being  books,  charts,  maps,  or  station- 
ery, by  going  from  place  to  place,  in 


a  cart  or  carriage,  with  two  horses,  to 
sell  the  same,  and  did,  then  and  there, 
while  going  from  place  to  place  to 
sell  said  goods,  wares  and  merchan- 
dise, as  aforesaid,  unlawfully  sell  one 
harrow  and  seeder,  without  then  and 
there  having  a  license  as  a  peddler, 
or  any  other  legal  authority,  to  sell 
the  same,  against  the  peace  and  dignity 
of  the  state. 

W.  £.  Borthick  makes  oath  and  says 
that  the  facts  stated  in  the  foregoing 
information  are  true. 

W.   E,   Borthick. 

Sworn  to  and  subscribed  before  me, 
this  fifth  day  of  August,  1885. 

W.  K.  Morrow,  clerk." 

State  V.  Downing,  22  Mo.  App.  504. 

V.  Indictment    Selling    Drags    and 

Medical  ApiiUances,  Without  Ll- 
oen0e. 

**The  grand  jury  of  the  county  of 
Monroe,  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  accuse  W.  M* 
Bair  of  the  crime  of  violating  the 
pharmacy  law,  committed  as  follows: 
The  said  defendant,  W.  M.  Bair,  on  the 
first  day  of  December,  in  the  year  of 
our  Lord,  one  thousand,  eight  hun- 
dred and  ninety-two,  in  Monroe  county, 
being  then  and  there  an  itinerant 
vendor  of  drugs,  nostrums,  ointments, 
appliances  intended  for  the  treatment 
of  diseases  and  injuries,  did  unlawfully 
and  wilfully,  by  printing,  writing,  and 
other  methods,  publicly  profess  to  treat 
and  cure  diseases,  injuries,  and  de- 
formities, by  drugs,  nostrums,  manip- 
ulations, and  other  expedients;  the  said 
defendant  not  having  a  licente  as  such 
itinerant  vendor,  nor  having  paid 
therefor,  as  required  by  law,  contrary 
to  the  statute  in  such  case  made  and 
provided^  and  against  the  peace  and 
dignity  of  the  state  of  Iowa."  State 
r.  Bair,  92  Iowa  28,  60  N.  W.  486. 

VI.  Complaint  in  Action  To  Becowr 

Penalty. 
The  city  of  Huntington  complains  of 
the  said  defendant  Wilson  Cheesbro, 
late  of  said  city,  and  says,  that  the 
said  defendant,  on  the  9th  day  of 
October,  1875,  at  the  city  and  county 
aforesaid,  did  then  and  there  violate 
section  4  of  chapter  6  of  an  ordinance 
of  said  city,  passed  by  the  common 
council  thereof  on  the  17th  day  of 
December,  1873,  by  unlawfully  follow- 
ing the  occupation  of  a  peddler,  with 
a  wagon^  in  the  city  limits,  without 
a   license   so   to   do,   as    provided    ill 
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seetion  2  of  said  chapter  6;  wherefore 
the  plaintiff  demands  judgment  (for) 
one  hundred  dollars  as  providled  in  sec- 
tion   4   of   said   chapter. 

This  complaint  was  dulj  signed  by 
the  city  attorney  and  properly  verified. 
City  of  Huntington  t*.  Cheesbro,  57  Ind. 
74. 

Note, — Whether  the  ordinance  may 
be  set  out  as  above,  cr  whether  it  must 
be  set  out  in  full  depends  upon  the 
state  statutes. 


I.     Indictment  for  Nuiaance  Affecting 

Health,  565 
n.    Information  for  Violating  Qnaran- 

tine,  565 

I.     Indictment  for  Knisance  Affecting 
Health. 

"The  jurors  of  the  grand  jury  of 
the  State  of  Iowa,  within,  etc.,  upon 
their  oath  do  aver,  find  and  present 
that  M.  T.  Close,  at  and  within  said 
county,  on  the  1st  day  of  April,  A.  D. 
1869,  being  possessed  of  a  certain  mill- 
dam  and  mill,  with  their  appurtenances, 
situate  near  and  adjacent  to  a  com- 
mon highway  and  public  road,  and  the 
dwelling  houses  of  divers  persons  and 
citizens  of  Johnson  county,  did,  at  the 
time  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and 
the  finding  of  this  indictment,  unlaw- 
fully and  injuriously  cause  and  per- 
mit the  waters  of  said  mill-dam  to 
overflow  the  adjacent  lands  as  well  of 
others  as  his  own,  by  means  whereof 
the  water  of  said  mill-dam  or  pond 
was  rendered  impure,  corrupted  and 
unwholesome,  and  the  land  overflowed 
as  aforesaid  by  the  means  aforesaid, 
was  rendered  and  kept  marshy  and 
filled  with  noxious  weeds  and  putrid 
vegetation,  and  corrupted,  impure  and 
unwholesome  water,  whereby  the  air 
became  corrupted  and  infected,  to  the 
injury  and  prejudice  of  others,  con- 
trary to  the  form  of  the  statute,"  etc. 
State  r.  Close,  35  Iowa  570. 

n.  Information  for  Violating  Qnaraa- 
tine. 
"That  in  July,  1782,  an  order  was 
made  by  the  king  in  council,  whereby 
it  was  ordered  that,  if  any  pilot  or 
other  person,  should  go  on  board  any 
ship  or  vessel  obliged  to  perform  quar- 
antine, such  pilot  or  other  person  should 
perform  quarantine  in  like  manner  as 
any    person    coming   in    such    ship    or 


vessel  should  be  obliged  to  perform 
the  same;  that  the  order  was  published 
in  the  Gazette  in  the  same  month,  and 
has  ever  since  been  in  force;  that  the 
defendant,  well  knowing  the  premises, 
but  having  no  regard  to  the  laws  and 
statutes  of  this  realm,  afterwards,  on 
the  8th  of  June,  1788,  etc.,  with  force 
of  arms  went  on  board  a  certain  ship 
called  the  'Stephen,'  which  was  obliged 
to  perform  quarantine,  in  order  to 
conduct  the  same  into  the  port  of  Bris- 
tol, and  did  not  perform  quarantine, 
in  like  manner  as  any  person  coming 
in  the  said  ship  or  vessel  was  obliged 
to  perform  the  same;  but  that  the- 
defendant  on  the  14th  June,  1788,  with 
force  and  arms,  unlawfully  quitted  the 
said  ship  by  going  on  board  a  certain 
other  ship  or  vessel  in  a  certain  place 
within  His  Majesty's  dominions,  be- 
fore the  ship  ('Stephen')  had  fully 
performed  and  been  discharged  from 
such  quarantine;  he  the  said  defend- 
ant not  being  in  any  manner,  nr  in 
any  case,  or  by  any  license,  directed 
or  permitted  by  any  order  made  by  His 
Majesty  in  council  so  to  do;  in  '*on- 
tempt,  etc.,  to  the  evil  example,  etc., 
against  the  peace,  etc.,  and  also  against 
the  form  of  the  statute,  etc."  King  v, 
Harris,  4  T.  E.  202,  100  Eng.  Keprint 
973. 

Note. — ^Por  an  illustration  of  cases 
where  language  of  the  statutes  is  in- 
sufficient, see  Schmidt  v.  State,  78  Ind. 
42. 
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CR0S3-BEFEBENCES : 
Cboss-Bill: 
Order    That   Original   and   Cross-Bill 
Be  Heard  Together. 
Dismissal  Discontinuance    and    Non- 
suit: 
Order  for  Dismissal   of  Bill  at  the 

Hearing; 
Order   for  Dismissal   as   to  Part   of 
Bill. 
Equity   Jubisdiction   and   Procedure: 
Order  for  Decree  Pro  Conf esse  Where 
Defendant    Does    Not    Appear     at 
Hearing. 
Beceivebs: 

Order,    Beeeiver   Continued    at    the 

Hearing; 
Order  for  Separate  Accounts  by  Be- 
eeiver,  of  Bents   and   Personalty; 
Investment. 
Befebences  : 

Notice  of  Hearing  or  Trial; 
Appointment  of  Hearing  on    Befer- 

ence; 
Notice   of   Hearing  Before  Beferee. 

L    Notice  of  Hearing. 

Take  notice  that  this  cause  will  be 
brought'  to  a  hearing  on  bill  and  an- 
swer (or  on  pleadings  and  proofs;  or 
on  the  demurrer  filed  therein,  or  on 
bill,    answer    and    replication)    before 

,  on  the day  of , 

at 0  'clock,  or  as  soon  after  as 

counsel  can  be  heard.  Dated,  etc 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2154. 

n.    Note  of  Issue. 

This  cause  belongs  to  the  first  class, 
and  is  to  be  heard  on  bill  taken  as 
confessed  by  all  the  defendants  (or, 
belongs  to  the  second  class,  and  is  to 
be  heard  on  the  plea  [or  demurrer] 
of  the  defendant,  etc.)  and  is  entitled 


to  priority  from  the 

,  1843. 

Dated  •• ,  18- 


daj  of 


To 


.  esq.,  register, 

(or  clerk.) 

Yours,  etc., 


-,  sol.  for  compt. 


2  Barb.  Ch.  Pr.  447. 

m.    Case  and  Abbreviation  of  Flaad- 
ings. 

The  bill  in  this  cause  was  filed  on 
the  of  y  18 ,  be- 
fore the  chancellor.  The  answer  was  filed 

on   the  of  ,   18 , 


and  the  replication    on    the 
day   of   ,     18 .      The    fol- 
lowing   witnesses    were    examined   on 

the      day      of      , 

18 ,  before   T.  G.  Y.,  an  examiner 

of  this  court,  in  pursuance  of  an  or- 
der to  produce  proofs,  entered  on  the 

day  of  ,  18 ,  to- 

wit,  E.  F.  and  G.  H.,  on  the  part  of 
the  complainant,  and  M.  N.  and  O.  P., 
on  the  part  of  the  defendant. 

The  defendant  appeared  by  H.  B.  8., 
esq.,  his  solicitor,  who  has  died  since 
the  commencement  of  the  suit,  and  J. 
B.,  esq.,  has  been  substituted  in  his 
place  as  solicitor  for  said  defendant. 

The  object  of  the  bill  is  to  procure 
a  conveyance  from  the  defendant  of 
the  legal  estate  in  the  premises  par- 
ticularly described  in  the  bill,  and  be- 
ing lot  No.  in  the 

tract. 

BiU. 
States   that   before     complainant    pur- 
chased lot  No.  ,  A.  owned  the 

improvements,  etc. 

Dot  No.  was  leased  to  A.  on 

the  day  of  ,  but  by 

an  understanding,  etc. 

On  the  of  ,  18 , 

etc. 

Complainant    paid    his   share     of     the 

money,  etc. 

Usual  charge  of  confederacy,  etc. 

Answer   on   oath   prayed   for. 

Prayer  for  injunction;   that  defendant 

may  be  decreed  to  execute  conveyance; 

and   for   general   relief. 

General  replication. 

Answer. 
Admitted.     But     defendant,     on     the 

day  of ,  purchased  of 

A.  all  of  the  improvements,  etc. 
Denies  that  by  any  understanding,  the 

acres,  etc. 

Substantially  admitted. 
Denied. 
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QeneTftl  tTaverse  and  nsnal  eoneltudo^. 
J.    E.,   Sol'r   for   Compt. 
W.  H.,  of  Counsel. 
2  Barb.  Oh.  448. 

IV.  Older  of  Bafereuce  Preparatory 
to  a  Hearing. 

A.  B.  V.  C.  D.  and  othenL     At,  ete. 

On  filing  due  proof  that  the  bill  in 
this  eause  has  been  taken  as  confessed 
against.  C.  D.,  one  of  the  defendants 
therein,  as  an  absentee,  and  on  motion 
of  P.  S.,  solicitor  for  the  complainant, 
it  is  ordered  that  it  be  referred  to 
one  of  the  masters  of  this  court  to 
take  proof  of  the  facts  and  circum- 
stances stated  in  such  bill,  as  against 
the  said  absentee,  and  to  report  such 
proofs  to  the  court  with  all  convenient 
speed.  (If  the  bill  is  to  obtain  satis- 
faction of  a  debt,  add):  And  it  is  fur- 
ther ordered,  that  the  said  master  do 
examine  the  complainant  on  oath  as  to 
any  payments  which  may  have  been 
made  to  him,  or  to  any  other  person 
for  his  use,  on  account  of  the  demand 
mentioned  in  the  bill,  and  which  ought 
to  be  credited  on  such  demand.  2  Barb. 
Ch.  Pr.  449. 

V.  Pointe  on  Hearing. 
Defendant's  Points. 

I.  The  complainants  have  a  perfect 
remedy  at  law  whereby  they  avail 
themselves  of  every  ground  of  com- 
plaint set  forth  in  the  bill. 

n.  The  court  of  chancery  will  not 
assume  jurisdiction  of  this  case  upon 
the  ground  of  its  being  a  bill  of  peace. 
Because 

1.  The  bill  is  filed  only  against  a 
single  party,  which  party  has  neither 
commenced  nor  threatened  to  commence 
a  multiplicity  of  suits,  etc. 

2.  The  apprehensions  of  the  com- 
plainants that  they  have  incurred,  etc. 

m.    The  defendants  are  vested  with 

full  authority,  by  the  section 

of  the  charter  of  17 to  pass  the 

ordinance  in  question. 

IV.  The  ordinance  is  a  reasonable 
regulation  of  trade. 

,  of  counsel  for  defts. 

2  Barb.  Ch.  Pr.  449. 

VI.  Notice  of  Uotton   To    Savpren 
Depositiona. 

Sir: 

Take  notice,  that  I  intend  to  move 
this  honorable  court  on   the  — ^-^— 

day  of  next   at   ten   o'clock 

in  the  forenoon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  at  the  capitol 
in  the  city  of  Albany,  for  an  order 


that  the  deposition  of  J.  M.,  a  wit- 
ness examined  in  this  cause  on  the 
part  of  the  defendant  before  T.  G.  ^., 

examiner,     on    the    day    of 

— —  last,  be  suppressed.  And  for 
such  further,  or  for  such  other  order 
or  relief  as  the  court  may  think  proper 
to  grant;  which  motion  will  be  founded 
on  the  bill  and  answer  in  this  cause. 

Dated  ,  18 , 

To  W.  N.,  esq.,  sol.  for  deft. 
Yours,  etc., 

J.  £.,  sol.  for  compt. 

2  Barb.  Ch.  Pr.  450. 

vn.    Snbmifleion  of  Oanae  on  Written 
ArgiunentBi 
It  is  stipulated  and  agreed  that  this 
cause  be  submitted   to  the   chancellor 
(or  vice   chancellor)    on  written  argu- 
ments.    The   complainant's   counsel   to 
serve  his  argument  within  thirty  days, 
and    the    defendant's    counsel    to    an- 
swer the  same,  and  submit  the  cause 
within  thirty   days  thereafter. 
Dated,  etc. 

A.  0.,  solr.  for  compt. 
L.  H.  S.,  solr.  for  deft. 
2  Barb.  Ch.  Pr.  450. 

vm.  Order  for  Oaoae  To  Stand  Oyer^ 
To  Add  Parties. 
This  cause  coming  on  to  be  heard 
this  day,  and  counsel  for  both  parties 
having  been  in  part  heard;  and  it  ap- 
pearing to  the  court  that  *  C.  J.  and 
Lucy  his  wife  are  necessary  parties 
to  this  cause;  it  is  ordered  that  this 
cause  do  stand  over,  to  the  end  that 
the  complainant  may  make  the  said 
C.  J.  and  Lucy  his  wife  parties  there- 
to, either  by  amendment  or  supple- 
mental bill,  as  he  may  be  advised*  8 
Barb.  Ch.  Pr.  450. 

nc    Order  for  Cause  To  Stand  Ovec; 
To  Add  Proofs. 

(As  in  vm  to  the  *,  then)  the  com- 
plainant has  omitted  to  introduce  proof 
of  the  death  of  D.  B.,  his  intestate,  it 
is  ordered  that  this  cause  do  stand 
over,  to  the  end  that  the  complainant 
may  examine  witnesses  to  prove  the 
death  of  such  intestate.  2  Barb.  Otau 
Pr.  451. 

Z.  Order  on  Hearing  Demnrrer  or 
Plea  (a). 
The  demurrer  (or  plea)  put  in  by 
the  defendant  to  the  whole  (or  part) 
of  the  plaintiff's  bill  coming  on,  etc., 
to  be  argued  before  this  court,  in  the 
presence  of  counsel  for  the  plaintiif 
and   for    the    defendant    (if    so,    add. 
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and  the  said  defendant  by  his  counsel 
demurring  orally  to  the  said  bill  for 
want  of  parties);  upon  opening  and 
debate  of  the  matter,  etc.  This  court 
(if  standing  for  judgment,  add,  did 
order,  that  the  said  demurrer  [or  plea  J 
should  stand  for  judgment,  and  the 
same  standing,  etc.);  if  allowed,  This 
court  held  the  said  demurrer  (or  plea) 
to  be  good  and  sufficient,  and  doth 
therefore  order,  that  the  same  do  stand 
and  be  allowed  (if  plaintiff  undertakes 
to  reply  to  plea,  And  the  plaintiff  by 
his  counsel  undertaking  to  reply  to 
the  said  plea,  it  is  ordered,  that  the 
costs  occasioned  by  the  said  plea  be 
costs  in  the  cause);  and  that  the  plain- 
tiff A.  do  pay  to  the  said  defendant 
B.  his  costs  of  the  said  demurrer  (or 
plea);  (if  to  the  whole  bill  and  no 
liberty  to  amend  given,  add,  and  also 
his  further  costs  of  this  suit),  to  be 
taxed  by,  etc. — Liberty  to  amend  (if 
any,  and  if  sOj  add,  but  in  default  of 
the  plaintiff  amending  his  bill  within 
[three  weeks]  from  this  date,  it  is 
ordered,  that  the  plaintiff  A.  do  pay  to 
the  defendant  B.  his  further  costs  of 
this  •  suit,  to  be  taxed  by,  etc.)  If 
overruled.  This  court  held  the  said  de- 
murrer (or  plea)  to  be  insufficient,  and 
doth  therefore  order  that  the  same  be 
overruled.  Direction  as  to  costs;  time 
to  answer,  if  any.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins*  ed.)  2362;  2  Seton  Dec 
(Eng.  ed.  1862)  1258. 

Order  on  Hearing  Demurrer  or  Plea  (b). 

The  plea  of  the  defendant  C.  D.  to 
the  bill  of  complaint  in  this  cause  hav- 
ing heretofore  come  on  to  be  argued, 
and  counsel  on  both  sides  having  been 
heard  thereupon,  it  is  ordered  that  the 
said  plea  do  stand  for  an  answer,  with 
liberty  to  the  complainant  to  except 
thereto.     2  Barb.  Ch.  Pr.  410. 

3X    Order  on  Hearing  of  EzceptionB 
for  InsafiLciency. 

The  exceptions  taken  by  the  plain- 
tiff to  the  sufficiency  of  the  defendant 
to  the  interrogations  filed  by  the 
plaintiff  for  the  examination  of  the 
said  defendant,  in  answer  to  the  plain- 
tiff's bill,  coming  on,  etc.,  to  be  ar- 
gued before  this  court,  in  the  presence 
of  counsel  for  the  plaintiff  and  for 
the  said  defendant;  and  the  said  ex- 
ceptions being  opened,  upon  debate  of 
the  matter  and  hearing  the  defendant's 
answer,  and  the  said  exceptions  taken 
thereto,    read,   and   what   was   alleged 


by  the  counsel   for  the  plaintiff  and 
for  the  defendant; 

Allowed. — ^This  court  held  the  an- 
swer of  the  defendant  to  be  insufficient 
in  the  points  excepted  to;  and  dotti 
order  that  the  said  excepliona  (do 
stand  and)  be  allowed. — Direction  for 
payment  of  costs  by  defendant,  and 
time  to  answer,  ifi  any: 

Overruled. — This  court  held  the  an- 
swer of  the  said  defendant  to  be  suffi- 
cient in  the  points  excepted  to;  and 
doth  order  that  the  said  exceptions  be 
overruled. — ^Direction  for  payment  of 
costs  by  plaintiff,  and  liberty  to 
amend,  if  any: 

8ome  allowed,  others  overruled. — ^This 
court  held  the  answer  of  'the  said  de- 
fendant to  be  insufficient  in  the  points 
excepted  to  by  the  Ist,  2d,  3d,  4th,  and 
5th  of  the  said  exceptions;  and  doth 
order  that  the  said  exceptions  1st,  2d, 
3d,  4th,  and  5th  (do  stand  and)  be 
allowed;  and  this  court  held  the  an- 
swer of  the  said  defendant  to  be  snffl- 
cient  in  the  points  excepted  to  by  the 
6th  and  7th  of  such  exceptions;  and 
doth  order  that  the  said  6th  and  7th 
of  such  exceptions  be  overruled;  and 
it  is  ordered  that  the  costs  of  the 
plaintiff  and  the  defendant  of  all  the 
said  exceptions  be  taxed  by,  etc.,  who 
is  to  certify  the  amount  of  five  seventh 
parts  of  such  costs  of  the  plaintiff,  and 
two  seventh  parts  of  the  said  costs  of 
the  said  defendant,  and  deduct  the 
said  two  seventh  parts  of  the  said  de- 
fendant's costs  from  the  amount  of  the 
said  five  seventh  parts  of  the  costs 
of  the  plaintiff,  and  certify  the  bal- 
ance; and  it  is  ordered  that  the  said 
defendant  A.  do  pay  to  the  plaintiff 
B.  the  balance  so  certified. — Time  to 
answer,  if  any.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins*  ed.)  2361;  2  Seton  Dec. 
(Eng.   ed.  1862)   1256. 

xn.  Order  for  Ctoneral  Adjonmatent 
to  Ohamben. 
Let  this  cause  (or  matter,  or  petition, 
or  application)  be  adjourned  for  con- 
sideration in  chambers.  3  Dan.  Ch.  Pi* 
&  Pr.   (Perkins'  ed.)  2197. 

XHL    Order  That  Master  Bettto  Oon- 
veyanceB. 

And  the  said  master  is  to  settle  the 
said  conveyances,  in  case  the  parties 
differ  about  the  same.  3  Dan.  Ch.  PL 
&  Pr.    (Perkins'  ed.)   2198. 

XIV.    Order  Besenrbig  Farther  Dlree- 
tiona. 
And  this  court  doth  reserve  the  cop- 
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aideration  of  all  farther  direetions,  an. 
til  after  the  said  master  shall  have 
made  his  report.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2198. 

XV,  Order,  Beserratlon  of  Interest. 
And  the  court  doth  reserve  the  eon- 

aideration  of,  etc.,  and  of  interest,  an- 
til  after  the  said  master  shall  have 
made  his  report.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2198. 

XVI.  Order,  Furtber  Consideration 
Adjonmed. 

And  let  the  farther  eonsideration  of 
this  (matter  and)  cause  be  adjourned; 
and  any  of  the  parties  are  to  be  at 
liberty  to  apply  (to  this  court)  as  they 
shall  be  advised.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'   ed.)    2198. 

XVn.     Order,    Further    Oonaideratlon 
Adjonmed  Witb  Liberty  To  A]^ 
ply  at  Ohambers. 
And  let  any  of  the  parties  be  at  lib* 
erty  to  apply  in  chambers  for  the  ap- 
pointment of  a  receiver  (or  for,  or  as 
to,    etc.,   as   the    case   may    be),    and 
otherwise  (generally)  to  apply  as  they 
may  be  advised.    3  Dan.  Ch.  PI.  ft  Pr. 
(Perkins'  ed.)  2198. 

XVm.  Order  for  Fnrtber  Coiuddora- 
tlon  of  OanM  and  of  Costs  Ad- 
jonmed. 

And  let  the  farther  consideration  of 
this  cause,  and  of  the  costs  of  this 
eause  not  hereinbefore  otherwise  pro- 
vided for  (or  disposed  of)  be  ad- 
journed. Liberty  to  apply.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2198;  1  Seton 
Dee.   (Eng.  ed.  1862)  56. 

XEL  Order  Baservlng  Case  for  Fnll 
Oonrt 
Heard  on  bill,  answer,  evidence,  and 
exhibits,  and  reserved  thereon  for  the 
eonsideration  (and  determination)  of 
the  full  court.  3  Dan.  Ch.  PI,  ft  Pr. 
(Perkins'  ed.)  2205. 

ZZ.  Order  Beseivlng  Demurrer  for 
Fnll  Oonrt 
Heard  on  demurrer  (to  the  bill),  and 
reserved  for  the  consideration  of  the 
full  court.  3  Dan.  Cfh.  PL  ft  Pr.  (Per- 
kins '  ed.)  2205. 

Decretal  Order  Retaining  Bill, 
l^th  Liberty  To  Bring  Action  at 


judged  and  decreed,  and  this  court,  by 
virtue  of  the  power  and  authority 
thereof  doth  order,  adjudge,  and  de- 
cree, that  the  bill  in  this  cause  be 
retained  for  twelve  months,  with  lib- 
erty to  the  complainant,  in  the  mean- 
time, to  proceed  at  law  touching  the 
matters  in  question  in  this  cause,  as  he 
shall  be  advised.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  it 
the  complainant  shall  commence  an 
action  at  law  and  proceed  to  trial 
within  the  time  specified,  the  court  re- 
serves the  eonsideration  of  the  costs 
of  this  suit,  and  of  all  further  direc- 
tions until  after  such  trial  shall  be 
had.  But  in  case  the  complainant  shall 
not  proceed  at  law  and  go  to  triai 
within  the  time  aforesaid,  his  bill  is 
from  thenceforth  to  stand  dismissed 
out  of  this  court,  with  costs  to  be 
taxed.  And  in  either  case  any  of  the 
parties  are  to  be  at  liberty  to  apply 
to  the  court,  as  they  shall  be  advised. 
2  Barb.  Ch.  Pr.  451. 

HEIBS.—See  Inheritance. 


This  cause  having  been  brought  to 
hearing  upon  the  pleadings  and  proofs 
therein,  and  having  been  argfued  by 
Mr.  W,  C.  N.  of  counsel  for  the  com- 
^ainant,  and  by  Mr.  J.  £.  of  counsel 
xor  the  defendant.  It  is  ordered,  ad- 1 
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Officers  : 
Indictment  for  Neglecting  To  Keep 
Boad  in  Bepair. 

L    Indictment  for  Erecting  Fence  on 
Highway. 

''With  force  and  arms,  in  and  npon 
a  certain  town  wa^  there  legally  laid 
out/.  acoepted|  and  established  as  a 
town  way  of  the  said  town  of  Shap* 
leigh  (which  way  leads  and  extends 
from  the  dwelling  house  of  G.  Ham, 
to  the  dwelling  house  of  A.  Bragdon, 
in  said  S.)y  did  unlawfully  and  in- 
juriously put,  place,  and  erect  a  cer- 
tain fence,  in,  upon,  and  across  the 
highway  aforesaid;  and  the  same  fence 
did  then  and  there  unlawfully  and  in- 
juriously continue,  and  suffer  to  be  and 
remain  from,  etc.,  to  the  day  of  the 
finding  of  this  bill;  whereby  the  way 
aforesaid,  for  and  during  the  whole 
time  aforesaid,  was  wholly  obstructed, 
so  that  the  citizens  of  the  Common- 
wealth were  prevented  from  passings 
and  repassing,  etc.,  as  they  have  a 
right,  and  have  been  wont  to  do;  to 
tlie  great  injury  and  common  'nuis- 
ance of  all  the  citizens  of  said  com- 
monwealth having  occasion  to  pass,  re- 
pass, and  use  the  way  aforesaid, 
against  the  peace  and  dignity  of  the 
commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  ease  made 
and  provided."  Com.  v,  Gowen,  7 
Mass.  378. 

H.  Indictment  for  Nnlaance  in  Ob- 
stmctlng  Highway  With  Gate. 
"That  he,  on  the  first  day  of  Oc- 
tober, 1854,  in  a  certain  road,  leading, 
etc.,  etc.,  being  a  common  highway, 
etc.,  etc.,  unlawfully  and  injuriously 
did  build  and  erect  gates,  and  unlaw- 
fully and  injuriously  did  cause  to  be 
built  and  erected  gates  and  other  ob- 
structions, and  did,  then  and  there,  and 
on  divers  other  days  and  times,  be- 
tween that  day  and  the  time  of  taking 
this  inquisition,  unlawfully  and  in- 
juriously continue  and  allow  to  remain, 
the  said  gates  and  divers  other  ob- 
structions, so  as  aforesaid  unlawfully 
built  and  erected,  and  caused  to  be 
built  and  erected,  by  reason  whereof, 
the  citieens  of  this  State,  during  the 
time  aforesaid,  could  not  go,  return, 
ride,  pass  and  repass,''  ete.  Wroe  i'. 
State,  8  Md.  416. 

m.    Indictment  f cfr  Obstmeting  Street 
With  Bay  Window. 
"At    Boston    aforesaid,    and    within 
the  judicial  district  of  said  court,  with 


force  and  arms,  in  a  certain  bnUding 
there  situate,  and  bordering  on  Weet 
Brookline  Street,  the  same  being  a 
public  street  of.  said  city,  did  cause 
to  be  constructed  a  certain  window, 
which  said  window  did  then  and  there 
project  into  ^aid  street,  against  the 
peace  of  said  Commonwealth,  the  form 
of  the  statute  of  said  Commonwealth 
and  by-laws  of  said  city,  in  such  case 
made  and  provided."  Com.  v.  Good- 
now,  117  Mass.  114. 

IV.  Information  for  Obstmeting  Bizeefc 

With  Lumber. 
''State  of  Indiana  1^.  John  D.  Mathto 
and  Samuel  Hege — ^In  the  Bartholomew 
common  pleas:  Jeptha  D.  New,  prose- 
cuting attorney,  etc.,  informs  the  court 
that  the  defendants,  on  or  about  tha 
1st  of  September,  1862L  owned  a  saw- 
mill on  Jackson  street,  in  the  towm 
of  Columbus,  Bartholomew  county,  In- 
diana, which  obstructed  and  hindered, 
and  ever  since  hath  continued  to  ob- 
struct and  hinder,  the  free  passage  of 
a  public  street  of  known  notoriety,  to- 
wit:  Jackson  street  atoresaid,  in  the 
town,  county  and  State  aforesaid,  la 
front  of  said  saw-mill,  by  piling  Imn* 
ber  from  said  mill  on  said  street  in 
front  of  said  mill,  to  the  great  an- 
noyance and  injury  of  the  citiaens  of 
the  town,  county  and  state  aforesaid," 
etc.    State  f.  Mathis,  21  Ind.  277. 

V.  Indictment  for  Enclosing  Part  «ff 

Highway. 

"Did  unlawfully  and  injuriously 
put,  place,  lay  and  continue  a  large 
quantity  of  stones,  in  and  upon  a  part 
of  said  highway,  to-wit,  upon  a  space 
thereof  ten  rods  long  and  one  rod  wide^ 
and  the  said  stones,  so  placed  as 
aforesaid,  he  the  said  Wm.  King,  from 
the  said  first  day  of  August,  until  the 
finding  of  this  bill,  unlawfully  and  in- 
juriously did  keep,  continue  and  main- 
tain, in  and  upon  said  highway,  where- 
by the  same  has  been,  during  all  the 
time  aforesaid,  and  still  is,  greatly-  nar- 
rowed, obstructed  and  stopped  vp^" 
etc.,  "against  the  peace,"  etc.  Oim, 
V.  King,  13  Mete.  (Mass.)  115. 

Note, — ^Held  suffident  under  eommoa 
law  and  insufioient  under  statute. 

VL  Indictment  for  Sefosing  To  Tmrn 
Ont  of  Traveled  Highway. 
"Bobert  Allen  of  Mendon  in  the 
county  of  Worcester,  and  Hannah  Af^ 
nold,  wife  of  James  Arnold  of  Wreat- 
ham  in  the  county  of  Norfolk,  mift 
each  other  in  the  road  in  siid  Hendeiiy 
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traveling  with  their  respective  wagons, 
L^i  the  said  Bobert  Allen,  while  so 
meeting  the  said  Hannah  with  said 
wagon  on  said  road,  did  not  drive  his 
said  wagon  to  the  right  of  the  mid- 
dle of  the  traveled  part  of  said  road, 
so  that  the  said  wagon  of  the  said 
Allen  interfered  with  said  James' 
wagon,  in  passing  it,  and  by  sneh  in- 
terference broke  said  James'  wagon 
in  pieces,  and  other  wrongs  did,  against 
the  peace,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided/'  Com.  v,  Allen,  11  Meto. 
(Mass.)  403. 

Note, — ^Description  of  highway  held 
sufficient  for  this  particular  offense. 

Vn.    Indictment  for  Neglecting  To  Ba- 
pair  Street. 

''That  the  road  leading  from  Bell- 
ville,  in  Crockett  county,  to  Alamo, 
in  Crockett  county,  Tennessee,  is  a 
public  road,  and  that  the  Mayor  and 
Aldermen  of  said  town  of  Bellville, 
comprised  of  Tac*  Wainwright  and  six 
others,  late  of  said  county,  on  the  Ist 
of  January,  1873,  were  overseers  of 
that  part  of  said  road  from  the  depot 
building  of  the  Louisville  and  Memphis 
railroad,  in  said  town  of  Bellville, 
through  the  street  known  as  Front 
street,  in  said  town,  in  the  direction 
of  Alamo  and  Gadsden  road,  to  the 
end  of  the  corporate  limits  of  said 
town  of  Bellville,  etc.,  and  having 
hands  assigned  to  keep  the  same  In 
repair,  but  the  said  before  named 
Mayor  and  Aldermen,  not  regarding 
their  duty,"  etc.  State  v.  Mayor,  7 
Baxt.    (Tenn.)    548. 

VnL     Indictment  for  Falling  To  Be- 
pair  Prnmiant  to  Agreemenx^ 

"The  grand  jury  of  said  county 
charge,  thatj  before  the  finding  ot 
this  indictment,  Elza  Blann  erected  a 
bridge  across  Bougchitto  creek  in  said 
county,  known  as  'Bamer's  bridge,'  on 
the  lower  Linden  road,  by  contract 
with  the  county  commissioners,  and 
obligated  himself  to  keep  the  same  in 
good  repair  for  the  term  of  five  years, 
and  knowingly  suffered  the  same  to  re- 
main out  of  repair,  and  unsafe  for  the 
passage  of  travelers  and  other  per- 
sons, for  more  than  ten  days  at  a 
time,  during  the  period  stipulated  for 
its  safety  by  the  terms  of  the  con- 
tract, against  the  peace  and  dignity," 
etc    Blann  if.  State,  39  Ala.  353. 


IX.  Information  for  Interfering  With 
Highway  by  Unlawful  Working. 
'*  Edward  Mainey,  did  then  and  there 
unlawfully  interfere  with,  obstruct  and 
cause  to  be  obstructed  and  interfered 
with,  a  certain  highway,  known  as 
George  street,  between  Broadway  and 
Franklin  streets,  in  the  town  of  Coch- 
ran, in  the  county  and  State  afore- 
said, by  then  ahd  there  unlawfully 
entering  upon,  and  being  and  remain- 
ing in  and  upon  said  George'  street, 
with  horses,  plows,  picks  and  shovels, 
and  by  then  and  there  unlawfully 
plowing,  digging  and  removing  the  sod 
of  said  George  street,  between  said 
Broadway  and  Franklin  streets."  State 
V.  Mainey,  65  Ind.  404. 
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CROSS-BEFERENCBS : 
Bankruptcy: 

Trustee's  Beport  of  Exempted  Prop- 
erty. 
Gasnishhent: 
Affidavit     Claiming     Exemption     on 

Garnishment; 
Answer  by   Garnishee   Claiming   Ex* 
emption  on  Behalf  of  Defendant. 

L  Affidavit  for  Exemption  of  Wages. 
''State  of  Indiana,  Cass  county,  ss.: 
Blazius  Meyer,  being  by  me  first  duly 
sworn,  according  to  law,  upon  his  oath 
saith  that  he  is  a  married  man,  the 
head  of  a  family,  and  he  resides  with 
his  family;  that  his  said  family  are 
entirely  dependent  on  his  services  for 
support;  that,  he  is  a  laborer,  in  the 
employment  of  the  Chicago,  St.  Louis 
and  Pittsburgh  Bailroad  Company;  that 
his  earnings,  in  said  employment,  are 
less  than  $50  per  month  and  are  neces- 
sary for  the  support  of  his  family; 
that  he  has  no  other  income,  and  his 
family  consists  of  himself,  wife  and 
two  children;  and  that  said  sum  is  ex- 
empt from  execution,  attachment  and 
all  other  writs  against  him,  and  he 
claims  it  as  such. 

(Signed)  Blazius    Meyer.*' 

Chicago,   etc.  B.   Co.  v.  Meyer,  117 
Ind.  563,  19  N.  E.  320. 
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Note» — The  statutes  on  exemption 
vary  greatly  in  their  provisions.  The 
following  forms  from  adjudicated  eases 
will  be  suggestive  in  preparing  forms 
under  similar  statutes.  Under  the  pro- 
visions of  some  statutes  no  action  by 
the  claimant  is  necessary  as  to  specifi- 
cally exempt  property,  the  levying  of- 
ficer being  simply  treated  as  a  tres- 
passer. 

n.    Notice  to  Sheriff  That  Debtor  Will 
Ohoee  Exempt  Property. 

''To  James  A.  Grady,  Sheriff  of  Pas- 
co county,  State  of  Florida:  I  desire 
you  to  make  an  inventory  of  all  of 
my  personal  property  and  am  now 
ready  to  point  out  the  whole  of  my 
personal  property  to  you,  so  that  you 
make  an  inventory,  and  to  make  oath 
that  said  inventory  when  taken  con- 
tains' a  true  and  periect  list  of  all 
of  my  personal  property,  so<  that  ap- 
praisers may  be  appointed  to  appraise 
the  same  at  its  cash  value  in  order 
that  I  may  select  from  such  an  in- 
ventory an  amount  of  such  property, 
according  to  such  appraisal,  not  ex- 
ceeding one  thousand  dollars,  which  1 
claim  and  desire  to  be  exempt  from 
forced  sale  under  the  laws  of  this 
state  and  especially  from  sale  under 
executions  in  favor  of  Eckman  and 
Vetsburg  et  al.  against  myself  as  ad- 
vertised by  you  to  take  place  on  6th 
day  of  January,  A.  D.  1890.  John  T. 
McMichael."  McMicjiael  v.  Grady,  34 
Fla.  219,  15  So.  765. 

m.     Answer  to  AilLdavit  Setting  Up 
Exemption. 

<' Answer  to  Defendant  O.   N.  Callen- 
der's  Inventory  and  AflEldavit  of  Ex- 
emption Filed  Herein. 
First— Comes   now   the  plaintiff   and 
for  answer  to  defendant  O.  N.  Callen- 
der's  inventory  and  affidavit  filed  here- 
in,  claiming  the  property   attached  in 
this  cause,  denies  that  the  $480  men- 
tioned in  said  affidavit  and  inventory 
is  exempt  from  execution. 

Second — Plaintiff  states  that  for  a 
long  time  after  the  levy  of  attachment 
in  this  case,  the  defendant  has  pos- 
sessed in  fee-simple  of  ^Ye  lots,  in 
the  town  of  Gandy,  Logan  county,  Ne- 
braska, and  that  upon  said  lots  there 
was  and  still  is  standing  three  good 
buildings,  one  being  a  hotel  building 
of  the  value  of  not  less  than  $1,500, 
another  being  a  brick  business  build- 
ing of  the  value  of  not  less  than  $600, 


and  that  the  last  being  a  frame  bam 
or  livery  stable  of  the  value  of  not 
less  than  $400.  Plaintiff  furthermore 
says,  that  for  a  long  time  after  the 
levy  of  the  attachment  defendant  O.  M. 
Gallender  was  possessed  in  fee  simple 
of  other  real  estate  in  Logan  county, 
state  of  Nebraska,  consisting  of  town 
lots  in  the  town  of  Gandy,  in  said 
county  and  state,  the  exact  description 
of  which  plaintiff  is  unable  to  give; 
that  said  last  mentioned  real  estate  ia 
of  the  reasonable  value  of  $500. 

Third — That  since  the  levy  of  said 
attachment  said  defendant  O.  N.  Gal- 
lender has  been  possessed  of  a  large 
amount  of  personal  property,  consist- 
ing of  horses,  cattle,  wagons,  audi  har- 
ness, the  exact  number  and  description 
of  which  plaintiff  is   unable   to   give. 

Fourth — That  all  of  said  personal 
property  was  of  the  reasonable  value 
of  $300,  and  has  all  been  soid  by  the 
said  defendant  O.  N.  Callender  since 
the  issuance  and  levy  of  the  attach- 
ment herein  and  the  proceeds  thereof 
applied  to  his  own  use. 

Fifth— Plaintiff  further  says  that 
since  the  issuance  and  levy  of  said 
attachment  herein  the  defendant  M. 
Callender,  who  is  the  wife  of  her  co- 
defendant,  O.  N.  Callender,  has  been 
possessed  of  a  large  amount  of  goods 
and  chattels,  consisting  of  such  articles 
as  are  usually  kept  for  sale  in  a 
.country  store,  and  that  the  value  of 
said  goods  and  chattels  wag  not  leas 
than  $600. 

Sixth — That  all  of  said  goods  and 
chattels  have  been  sold  and  converted 
into  money  by  the  defendants  herein, 
and  said  money  appropriated  to  their 
own  use,  since  the  issuance  and  ievj 
of  the  attachment  herein. 

Seventh — That  the  defendants,  nor 
either  of  them,  have  applied  the  pro- 
ceeds of  any  of  said  property  so  sold 
and  disposed  of  to  the  payment  of  any 
part  of  their  indebtedness  to  this  plain- 
tiff. 

Eighth — That  all  of  said  property- 
was  sold  and  disposed  of  by  said  de- 
fendants for  the  purpose  of  placing 
themselves  in  a  position  so  they  could 
file  an  affidavit  of  exemption  herein 
and  thereby  avoid  and  defeat  the  ap- 
plication of  the  money  attached  here- 
in toward  the  payment  of  their  in- 
debtedness to  this  plaintiff."  Kil- 
patrick-Koch  Co.  v.  Callender,  34  Neb. 
727,  52  N.  W.  403. 
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IV.  Beport  of  Appraisers  of  Exempt 
Property. 

' '  We,  George  Kreag  and  Jacob  Stack, 
the  appraisers  selected  to  appraise  the 
property  in  the  foregoing  schedule, 
have  been  duly  sworn,  and,  having  ex- 
amined said  property,  have  appraised 
the  several  items  at  the  sum  set  op- 
posite thereto,  and  we  swear  that  the 
same  is  a  fuU  fair  cash  value  of  the 
same,  to  the  best  of  our  judgment. 
(Signed)  George  Kreag, 
Jacob  Stack. 

Sworn  to  before  me  this  6th  day  of 
July,   1876. 

''Wm.  Maal,  Notary  PubKc'* 

Over  €.  Shannon,  91  Ind.  99. 
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L     Indictment  for    Murder,    Oeneral 
Form. 
Essex,    to- wit.     The    jurors    for    our 
lord  the  king  upon  their  oath  present, 

that  A.   B.,   late    of  ,   in   the 

parish  of ,   in  the  county   of 

—  ■  ,  laborer,  not  having  the  fear 

of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the 

devil,  on  the day  of , 

in   the  year    of    the    reign 

of  our  sovereign  lord  George  the 
Third,  by  the  grace  of  God  of  the 
united  kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith, 
with  force  and  arms,  at  the  parish  of 
— — -  aforesaid,  in  the  county  of 
,  aforesaid,  in  and  upon 
one  E.  F.,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there 
being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  as- 
sault,* and  that,  etc.  (here  state  the 
means  and  manner  of  the  killing,  and 
the  consequent  death,  according  to  the 
facts,  and  then  conclude  thus):  And  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  B. 
him  the  said  E.  F.  in  the  manner  and 
by  the  means  (or  in  the  manner  and 
form)  aforesaid  (or  in  the  eondusion 
of  a  second  or  subsequent  count,  last 
aforesaid),  feloniously,  wilfully,  and  of 
his  maliee  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 
3  Chit.  Cr.  L.  750. 

n.     Shooting. 

A.  Indictment  for  Murder,  Shooting, 
Immediate  Death. 

And  that  the  said  C.  D.  a  certain 
pistol  of  the  value  of  five  shillings  then 
and  there  charged  with  gunpowder  and 
one  leaden  bullet,  which  said  pistol  he 
the  said  C.  D.  in  his  right  hand  then 
and  there  had  and  held,  then  and  there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  discharge  and  shoot 
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off,  tO;  against,  and  upon  the  said  A.  B.; 
and  that  the  said  G.  D.  with  the  leaden 
bullet  aforesaid,  out  of  the  pistol  afore- 
said, then  and  there  by  the  force  of 
the  gunpowder  aforesaid,  by  the  said 
0.  D.  discharged  and  shot  off  as  afore- 
said, then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought, 
did  strike,  penetrate,  and  wound  the 
said  A.  B.  in  and  upon  the  right  side 
of  the  belly  of  him  the  said  A.  B.  near 
the  right  hip  of  him  the  said  A.  B., 
giving  to  him  the  said  A.  B.  then  and 
there  with  the  leaden  bullet  aforesaid, 
so  as  aforesaid  discharged  and  shot  out 
of  the  pistol  aforesaid,  by  force  of  the 
gunpowder  aforesaid,  by  the  said  G.  D., 
in  and  upon  the  right  side  of  the  belly 
of  him  the  said  A.  B.  near  the  said 
right  hip  of  him  the  said  A.  B.  one 
mortal  wound  of  the  depth  of  four 
inches,  and  of  the  breadth  of  half  an 
inch,  of  which  said  mortal  wound  he 
the  said  A.  B.  then  and  there  instant- 
ly died;  and  so,  etc.  8  Ghit.  Gr.  L. 
752. 

B.  Indictment  for  Shooting,  With 
Principal  in  Second  Degree  and 
Accessory, 

Middlesex,  to-wit.  (The  assault  was 
stated  jointly  by  the  principal  in  the 
first  and  second  degree,  as  in  I.)  And 
the  aforesaid  B.  G.  with  a  certain  gun 
called  a  pistol,  of  the  value  of  five 
shillings,  then  and  there  charged  with 
gunpowder  and  one  leaden  bullet,  which 
gun  the  said  B.  G.  in  his  right  hand 
then  and  there  had  and  held  in  and 
upon  the  aforesaid  J.  T.  then  and 
there  f^oniously,  voluntarily,  and  of 
his  malice  aforethought,  did  shoot  off 
and  discharge,  and  the  aforesaid  R.  G. 
with  the  leaden  bullet  aforesaid,  from 
the  gun  aforesaid,  then  and  there  sent 
out,  the  aforesaid  J.  T.  in  and  upon 
the  left  part  of  the  breast  of  him  the 
said  J.  T.  then  and  there  feloniously 
struck,  giving  to  the  said  J.  T.  then 
and  there  with  the  leaden  bullet  as 
aforesaid,  near  the  left  pap  of  him 
the  said  J.  T.  one  mortal  wound  of 
the  breadth  of  half  an  inch  and  depth 
of  five  inches,  of  which  mortal  wound 
the  aforesaid  J.  T.  at,  etc.,  aforesaid, 
instantly  died;  and  that  J.  I.  felonious- 
ly, and  of  his  aforethought  malice, 
then  and  there  was  present,  aiding, 
assisting,  abetting,  comforting,  and 
maintaining  the  aforesaid  R.  G.  to  do 
and  commit  the  felony  and  murder 
aforesaid,  in  form  aforesaid;  and  so 
^he  aforesaid  B.   G.  and  J.  G.  I.  the 


aforesaid  J.  T.  at,  etc.,  aforesaid,  in 
manner  and  form  aforesaid,  felonious- 
ly, voluntarily,  and  of  their  forethought 
malice,  killed  and  murdered,  against 
the  peace,  etc.  And  that  one  R.  C. 
late  of,  etc.,  esquire,  not  havine  the 
fear  of  God  before  his  eyes,  but  being 
seduced  by  the  instigation  of  the  devil, 
before  the  felony  and  murder  afore- 
said, by  the  aforesaid  R.  G.  and  J.  T. 
in  manner  and  form  aforesaid  done  and 
committed,  that  is  to  say,  on,  etc., 
aforesaid,  the  aforesaid  R.  G.  at  the 
aforesaid  parish  of  St.  Margaret,  in 
Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  to  do  and  commit 
the  felony  and  murder  aforcbaid,  in 
manner  and  form  aforesaid,  malicious- 
ly, feloniously,  voluntarily,  and  of  his 
aforethought  malice,  did  stir  up,  move, 
abet,  counsel,  and  procure,  against  the 
peace  of  our  said  lord  the  kind,  his 
crown  and  dignity.    3  Ghit.  Gr.  L.  755. 

G.  Indictment  for  Murder,  Shooting, 
Death  Not  Immediate. 

And  that  he  the  said  G.  D.  a  certain 
pistol  of  the  value  of  two  shillings,  then 
and  there  being  charged  with  gunpow- 
der and  a  leaden  bullet,  which  pistol 
he  the  said  G.  D.  in  his  right  hand 
then  and  there  had  and  held,  at, 
against,  and  upon  him  the  said  A.  B. 
then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did 
discharge  and  shoot  off;  and  that  he 
the  said  G.  I>.  with  the  leaden  bullet 
aforesaid,  by  force  of  the  gunpowder 
aforesaid,  out  of  the  said  pistol  by  him 
the  said  G.  D.  so  as  aforesaid  dis- 
charged and  shot  off,  him  the  said 
A.  B.  in  and  upon  the  left  side  of 
the  said  A.  B.  a  little  under  the  low- 
est rib  of  the  said  A.  B.  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  strike  and 
wound,  giving  to  the  said  A.  B.  then 
and  there  with  the  leaden  bullet  afore- 
said, out  of  the  said  pistol  so  as  afore- 
said discharged  and  shot  off,  in  and 
upon  the  said  left  side,  a  little  under 
the  lowest  rib  of  the  said  A.  B.  one 
mortal  wound  of  the  breadth  of  one 
inch  and  depth  of  four  inches,  of 
which  said  mortal  wound  the  said  A.  B. 
on  and  from  the  said,  etc.,  until,  etc., 
at,  etc.,  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said, 
etc.,  about  the  hour  of  nine  o'clock 
in  the  morning,  he  the  said  A.  B.,  at, 
etc.,  aforesaid,  of  the  mortal  wound 
aforesaid,  died.  And  so,  ete.  (as  in  I). 
3  Ghit.  Gr,  L.  753. 
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IZL    Beating. 

A.  Indictment  far  Murder,   Beating 

With    Fists     and    Kicking    on 

Gr(mnd, 
And  tbat  the  said  W.  W.  then  and 
there  feloniously,  wilfnlly,  and  of  his 
malice  aforethought,  did  strike,  beat, 
and  kick  the  said  E.  D.  with  his  hands 
and  feet,  in  and  upon  the  head,  breast, 
back,  belly,  sides,  and  other  parts  of 
the  body  of  him  the  said  E.  D.,  and 
did  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  cast 
and  throw  the  said  E.  D.  down,  unto, 
and  upon  the  ground,  with  great  force 
and  violence  there,  giving  unto  the  said 
E.  D.  then  and  there,  as  well  by  the 
beating,  striking,  and  kicking  of  him 
the  said  E.  D.  in  manner  and  form 
aforesaid,  as  by  the  casting  and  throw- 
ing of  him  the  said  E.  D.  down  as 
aforesaid,  several  mortal  strokes, 
wounds,  and  bruises,  in  and  upon  the 
head,  breast,  back,  belly,  sides,  and 
other  parts  of  the  body  of  him  the 
said  E.  D.,  to-wit,  one  mortal  wound 
on  the  left  side  of  the  belly  of  him 
the  said  E.  D.  of  the  length  of  five 
inches,  and  of  the  depth  of  six  inches 
(state  the  other  wounds  in  the  same 
way),  of  which  said  mortal  strokes, 
wounds,  and  bruises,  he  the  said  E.  D. 
from  tne  said,  etc.,  until,  etc.,  as  well 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  as  also  at  the  parish  of  Saint 
C,  in  the  town  of  Shrewsbury,  in  the 
said  county  of  S.,  did  languish,  and 
languishing  did  live,  on  which  said, 
etc.,  the  said  E.  D.,  at,  etc.,  afotesaid, 
in  the  town  of  Shrewsbury  aforesaid, 
in  the  county  aforesaid,  of  the  several 
mortal  strikes,  wounds,  and  bruises 
aforesaid,  died.  And  soy  etc.  3  Chit. 
Cr.  L.  7dl. 

B.  *  Indictment,  Beating  and  Stamp- 

ing on  the  Ground. 

The  jurors  of  the  people  of  the  state 

of  N«w  York,  in  and  for  the  body  of 

the  county  of  Otsego,  being  then  and 

there    sworn    and    charged   upon    their 

oaths,  present  that  James  W.  Cyphers, 

late  of  the  town  of  Maryland,  county 

of   Otsego,    and    state    of   New   York, 

laborer,    not    having   the   fear   of   God 

before  his  eyes,  but  being  moved  and 

seduced  by  the  instigation  of  the  devil, 

on   the   27th   day   of   January,   in   the 

year  one  thousand  eight   hundred  and 

sizty-four,  with  force  of  arms,  at  the 

town   of  Maryland,   in   the   county  of 

Otsego  af  oresaidi  in  and  apon  one  Pat- 


rick Callahan,  in  the  peace  of  Ood,  and 
of  the  said  people  of  the  state  of  New 
York,  then  and  there  being,  then  and 
there  feloniously,  wilfully,  and  of  mal- 
ice aforethought,  did  make  an  assault; 
and  that  he  the  said  James  W.  Cyphers 
then  and  there,  with  both  his  hands, 
the  said  Patrick  Callahan,  in  and  upon 
the  head,  neck  and  breast  of  him  the 
said  Patrick  Callahan,  feloniously  and 
wilfully,    and    of    his    malice    afore- 
thought,  did  strike  and  beat;  and  that 
the  said  James  W.   Cyphers  then  and 
there,   with  both  his   hands  and  feet, 
the  said  Patrick  Callahan  so,  and  upon 
the  floor,  feloniously,  wilfully,  and  of 
his    malice    aforethought,    did     knock, 
cast  and  throw;  and  the  said  Patrick 
Callahan  so  on  the  floor  lying  and  be- 
ing, he  the  said  James  W.  Cyphers,  with 
both  his  hands,  knees  and  feet  in  and 
upon  the  head,  neck,  breast,  stomach, 
back  and  sides  of  him  the  said  Patrick 
Callahan,    did    then    and    there    felon- 
iously, wilfully,  and  of  his  malice  afore- 
thought,  knock,   cast   and   throw;    and 
the   said   Patrick   Callahan   so   on    the 
floor  lying  and  being,  he  the  said  James 
W.  Cyphers,  with  both  his  hands,  knees 
and  feet,  in  and  upon  the  head,  neck, 
breast  and  stomach,  back  and  sides  of 
him  the  said  Patrick  Callahan,  did  then 
and  there  feloniously,  wilfully,  and  of 
his   malice    aforethought,   strike,   beat, 
stamp,    kick,   press,   and   by  the    said 
striking,    beating,     stamping,     kicking, 
pressing,    giving   to    the    said    Patrick 
Callahan    several    mortal    wounds    and 
bruises    in    and   upon   the   breast   and 
stomach  of  the  said  Patrick  Callahan, 
of   which   said   several  mortal   wounds 
and.  bruises,  he  the  said  Patrick  Calla- 
han, from  about  9  o'clock  in  the  even- 
ing of  the  27th  day  of  January,  1864, 
until  about  nine  o'clock  in  the  morning 
of  the  28th  day  of  January,  1864,  did 
languish,  and  languishing  did  live.    On 
which  said  28th  day  of  January,  1864, 
the  said  Patrick  Callahan,  at  the  town 
of  Maryland,  in  the  county  aforesaid, 
of   the    several     mortal    wounds    and 
bruises  aforesaid,  died. 

And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said 
James  W.  Cyphers,  on  the  day  ond  year 
aforesaid,  in  manner  and  form  afore- 
said, the  said  Patrick  Callahan  felon- 
iously, wilfully,  and  of  his  malice  afore- 
thought did  kill  and  murder,  contrary 
to  the  form  of  the  statute  in  such  case 
I  made   and  provided,   and   against  the 
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peace  of  the  people  of  the  state  of  New 
York  and  their  dignity. 

(There    were    three   other    counts   in 
the  indictment.) 

J.  A.  Lynes,  district  attorney. 

People  V,  Cyphers,  5  Park.  Grim.  (N. 
Y.)  66<J,  668. 

IV.    Beating  With  Instrument. 

A.    Indictment,   Killing   With    Crouh 
bar, 
*'The  state  of  Maryland, 
Carroll  county,  to- wit: 

The  grand  jurors  of  th^  state  of 
Maryland,  for  the  body  of  Carroll 
county,  do  on  their  oaths  present,  that 
Joseph  Davis,  late  of  Carroll  county 
aforesaid,  yeoman,  on  the  fifth  day  of 
April,  in  the  year  of  our  IfOrd  one 
thousand  eight  hundred  and  seventy- 
two,  with  force  and  arms,  at  the  county 
aforesaid,  in  and  upon  one  Abraham 
L.  Lynn,  in  the  peace  of  God,  and  of 
the  said  state,  then  and  there  being, 
feloniously,  wilfully,  and  of  iiis  malice 
aforethought,  did  make  an  assault,  and 
that  the  said  Joseph  Davis,  with  a  cer* 
tain  crowbar,  in  and  about  three  foet 
in  length  and  one  inch  in  diameter, 
which  he  the  said  Joseph  Davis  then 
and  there  had  and  held  in  both  of  his 
hands,  the  said  Abraham  h,  Lynn,  in 
and  upon  the  back  part  of  the  head 
of  him  the  said  Abraham  L.  Lynn,  then 
and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  giv- 
ing unto  him  the  said  Abraham  L. 
Lynn,  then  and  there,  with  the  said 
iron  crowbar,  by  the  stroke  aforesaid, 
in  manner  aforesaid,  in  and  upon  the 
back  part  of  the  head  of  him  the  said 
Abraham  L.  Lynn,  one  mortal  wound, 
of  the  length  of  one  and  a  half  Inc^hes, 
and  of  the  width  of  one  and  a  quarter 
inches,  and  of  the  depth  of  one-eighth 
of  an  inch,  of  which  said  mortal  wound 
he  the  said  Abraham  L.  Lynn,  on  the 
said  fifth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  seventy-two,  at  the  county  afore* 
said,  did  languish,  and  languishing  did 
live.  On  which  same  fifth  day  cf  April, 
in  the  year  of  our  Lord  one  thouf^aud 
eight  hundred  and  seventy- two  afore- 
said, at  the  county  aforesaid,  he  the 
said  Abraham  L.  Lynn,  of  the  said 
mortal  wound  died. 

And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the 
said  Joseph  Davis,  him  the  said  Abra- 
ham L.  Lynn,  in  manner  and  form 
aioresaid,  and  by  the  means  aforesaid,  i 


feloniously,  wilfully,  and  of  his  malice 
aforethougnt,  did  kill  and  murder,  con- 
trary to  the  act  of  assembly  in  such 
case  made  and  provided,  and  against 
the  peace,  government  and  dignity  of 
the  state."    Davis  v.  State,  39  Md.  355. 

B.    Indictment,   Killing   With   Clevit. 

The  grand  jury  of  the  county  of 
Jackson  aforesaid,  in  the  name  and  by 
the  authority  of  the  state  of  Iowa, 
accuse  Samuel  P.  Watkins,  Calvin  Nel- 
son and  John  B.  Bucklin,  of  the  crime 
of  murder,  perpetrated  and  committed 
as  follows: 

1.      The    said    Samuel    P.     WatkinSy 
John    B.    Bucklin    and    Calvin    Nelson, 
on  the  23d  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and   sixty-seven,   in   the   county   afore- 
said, in  and  upon  one  Samuel  8.  Cronk, 
in    the    peace    then    and    there     being, 
feloniously,  wilfully,  premeditately,  and 
of  their  malice  aforethought,  did  make 
an   assault;   and  the   said    Samuel    P. 
Watkins,   Calvin    Nelson   and   John   B. 
Bucklin,  with   a  certain  piece  of  iron 
called  a  part  of  a  clevis,  of  about  the 
length  of  twelve  inches,  and  the  width 
of  one  inch,  and  with  one  oak  stick  of 
wood  of  the  length  of  eighteen  inches 
and    of    the    thickness   of   two   inches, 
which   they   then   ana   there    in     their 
hands  had,  and  him  the  said  Samuel  S. 
Cronk,  then  and  there  feloniously,  wiJ- 
fully,    deliberately,    premeditately,   and 
of    their    malice    aforethought,    divers 
times   did   strike    and  beat,    giving   to 
him  the  said  Samuel  S.  Cronk,  by  strik- 
ing and  beating  him,  as  last  aforesaid, 
with  said  piece  of  iron  and  said  stick 
of  wood,  several  mortal  strokes,  wounds 
and  bruises  in  and  upon  the  head  of  him 
the  said  Samuel  S.  Cronk,  to- wit:     One 
mortal  wound  on  the  forehead  of  him 
the  said  S.  S.  Cronk;  one  mortal  wiound 
on  the  back  and  side  of  the  head  of 
him   the  said   Cronk;   and   one   mortal 
wound  extending  from  the  side  of  the 
head  to  the  back  of  the  head  of  him 
the  said  Cronk,  of  which  said  mortal 
strokes,  wounds  and  bruises  he  the  said 
Cronk,   afterward,   to- wit,   on   the   day 
and   year    aforesaid,    at    and    in    the 
county  of  Jackson,  died. 

2.  And  the  grand  jury  aforesaid,  in 
the  name  and  by  the  authority  of  the 
state  of  Iowa,  do  further  find  and  pre- 
sent, that  the  said  Samuel  P.  Watkins, 
Calvin  Nelson  and  John  B.  Bucklin,  on 
the  23d  day  of  January,  A.  D.  1867, 
in  the  county  of  Jackson,  in  the  state 
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of  Iowa,  in  and  npon  one  Samnel  B 
Cronk,  in  the  peace  then  and  there  be- 
ing, feloniously,  wilfully,  deliberately, 
premeditately,  and  of  their  thaliee 
aforethought,  did  make  an  assault;  and 
with  a  part  of  an  iron  clevis,  and  with 
a  stick  of  wood,  and  with  a  knife,  did 
then  and  there  strike,  beat,  bruise,  cut 
and  wound  him  the  said  Cronk,  in  and 
npon  his  head  and  other  parts  of  his 
body,  and  by  means  aforesaid,  the 
said  Samuel  P.  Watkins,  Calvin  Nelson 
and  John  B.  Bucklin,  did  then  and 
there,  him  the  said  Samuel  S.  Cronk, 
kill  and  murder.  And  so  the  grand 
jury  aforesaid  do  say  that  the  said 
Samnel  P.  Watkins,  Calvin  Nelson  and 
John  B.  Bucklin,  him  the  said  Samnel 
8.  Cronk,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully, 
deliberately,  premeditately,  and  of  their 
malice  aforethought,  did  kill  and  mur- 
der, contrary  to  the  laws  of  Iowa,  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Iowa.  State  v.  Watkins,  27 
Iowa  415. 

Y.    ikdlctment  for  Murder,   iftrlkliig, 
Drowning. 

Admiralty  of  England,  to- wit:  The 
jurors,  etc.,  that  George  Hindmarsh, 
late  of,  etc.,  mariner,  not  having  the 
fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation 
of  the  devil,  on,  etc.,  with  force  and 
arms  upon  the  high  sea,  within  the 
jurisdiction  of  the  admiralty  of  Eng- 
land, to-wit,  about  the  distance  of  one 
league  ftrom  Annamaboe,  on  the  coast 
of  Africa,  in  and  upon  one  8.  B.  C, 
then  and  there  being  on  board  of  a 
certain  sloop,  called  Eolus,  and  in  the 
peace  of  God,  and  our  said  lord  the 
king,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  as- 
sault. And  that  the  said  G.  H.  then 
and  there,  with  force  and  arms,  and  with 
a  certain  large  piece  of  wood  of  the 
value  of  one  penny,  which  he  the  said 
G.  H.  then  and  there  had  and  held,  in 
the  right  hand  of  him  the  said  G.  H., 
him  the  said  S.  B.  C.  in  and  upon  the 
head  of  him  the  said  S.  B.  C.  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  did  strike  and  beat,  giv- 
ing him  the  said  S.  B.  C.  by  such 
striking  and  beating,  etc.,  divers  mortal 
bruises  and  contusions,  in  and  upon  the 
head,  etc.,  of  which  said  mortal  bruiseb 
and  contusions,  he  the  said  S.  B.  C. 
did  instantly  die.    And  so,  etc.  (as  in 
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I,  to  the  *).  And  that  the  said  G.  H. 
then  and  there,  etc.,  with  force  and 
arms,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  cast  and  throw 
the  said  S.  B.  C.  from  and  out  of  the 
said  sloop  called  the  Eolus,  into  the 
high  seas  there,  by  means  of  which 
said  casting  and  throwing  of  him  of  the 
said  6.  B.  C.  from  and  out  of  the  said 
sloop  called  the  Eolus,  into  the  high 
seas,  there,  by  means  of  which  said 
casting  and  throwing  of  him  the  said 
S.  B.  C.  from  and  out  of  the  said  sloop 
into  the  high  seas  aforesaid,  he  the 
said  S.  B.  C.  in  and  with  the  waters 
thereof,  upon  the  high  seas  aforesaid, 
within  the  jurisdiction  of  the  admiralty 
of  England  aforesaid,  then  and  there 
was  suffocated  and  drowned,  of  which 
said  suffocation  and  drowning,  he  the 
said  S.  B.  C.  did  then  and  there  in- 
stantly die.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say, 
that  the  aforesaid  G.  H.,  him  the  said 
S.  B.  C,  upon  the  high  sea  aforesaid, 
in  the  ship  aforesaid,  and  within  the 
jurisdiction  of  the  admiralty  of  Eng- 
land aforesaid,  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and 
murder,  against  the  peace,  etc.  3  Chit. 
Cr.  L.  759. 

VL  Indictment  for  Murder  Against 
Two,  Which  Gave  Blow  JSvl- 
known. 

Middlesex  (to-wit).  The  jurors  for 
our  sovereign  lord  the  king,  upon  their 
oath,  present  that  E.  Q.,  late  of,  etc., 
in,  etc.,  laborer,  otherwise  called  E.  Q., 
late  of  the  same  place,  laborer,  together 
with  a  certain  other  person  to  the 
jurors  aforesaid  as  yet  unknown,  not 
having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on,  etc., 
in  the  ninth  year,  etc.,  with  force  and 
arms,  at,  etc.,  in,  etc.,  in  and  upon  one 
G.  H.,  in  the  peace  of  God,  and  our  said 
lord  the  now  king,  then  and  there  be- 
ing, feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  make  an  as- 
sault, and  that  the  said  person,  to  the 
jurors  aforesaid  yet  unknown,  with  a 
certain  stick,  of  the  value  of  one  penny, 
which  the  said  person,  so  to  the  jurors 
aforesaid  as  yet  unknown,  in  his  right 
hand,  then  and  there  had  and  held, 
the  said  G.  H.  in  and  upon  the  head 
of  him  the  said  G.  H.,  on  the  right  side 
thereof,  near  to  the  temple  muscle,  then 
and  there  feloniously,  wilfully,  and  of 
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his  malice  aforethought,  did  strike,  giv- 
ing to  the  said  G.  H.  then  and  there 
with  the  stick  aforesaid,  by  the  stroke 
aforesaid,  in  manner  aforesaid,  in  and 
upon  the  head  of  him  the  said  G.  H., 
in  the  right  side  thereof,  near  to  the 
temple  muscle,  one  mortal  wound  of 
the  length  of  two  inches,  and  of  the 
depth  of  half  an  inch,  of  which  said 
mortal  wound  the  said  G.  H.  on  and 
from  the  said,  etc.,  until  and  upon  the 
daj,  etc.,  as  well  at,  etc.,  aforesaid, 
as  at  the  parish  of,  etc.,  in,  etc.,  did 
languish,  and  languishing  did  live,  and 
then  and  there,  that  is  to  say,  on,  etc., 
.  at,  etc.  (the  place  last  named),  he  the 
said  G.  H.  of  the  mortal  wound  afore- 
said, died,  and  that  the  said  £.  (j.  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  was  present,  aiding,  help- 
ing, abetting,  comforting,  assisting  and 
maintaining  the  said  person  so  to  the 
jurors  aforesaid  yet  unknown,  in  the 
felony  and  murder  aforesaid,  in  man- 
ner and  form  aforesaid,  to  do  and  com- 
mit: And  80  the  jurors,  etc.,  do  say 
that  the  said  persons  so  to  the  jurors 
aforesaid  as  yet  unknown,  and  the  said 
£.  Q.,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  their  mal- 
ice aforethought,  did  kill  and  murder, 
against  the  peace,  etc.  3  Chit.  Or.  L. 
762,  763. 

Vn.    Indictment  for  Mnxder,  Stabbing 
(a). 

(Commencement  as  in  I,  to  the  *.) 
And  that  the  said  P.  H.,  with  a  cer- 
tain drawn  sword  made  of  iron  and 
steel,  of  the  value  of  five  shillings,  which 
he  the  said  P.  H.,  in  his  right  hand  then 
and  there  had  and  held,  him  the  said 
S.  0.  in  and  upon  the  left  side  of  the 
belly  of  him  the  said  S.  C,  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  thrust, 
stab,  and  penetrate,  giving  unto  the 
said  S.  C.  then  and  there,  with  the 
sword  drawn  as  aforesaid,  in  and  upon 
the  left  side  of  the  belly  of  him  the 
said  S.  C,  one  mortal  wound  of  ther 
breadth  of  one  inch,  and  the  depth  of 
nine  inches;  of  which  said  mortal 
wound  he  the  said  S.  C,  at,  etc.,  afore- 
said, from  the  said,  etc.,  until,  etc., 
did  languish,  and  languishing  did  live, 
on  which  said,  etc.,  the  said  6.  C,  at, 
etc.,  aforesaid,  of  the  said  mortal 
wound  did  die;  and  so,  etc.  (conclusion 
as  in  I).    3  Chit.  Cr.  L.  756. 

Indictment   for  Murder,   Stabbing    (5). 
That  Moses  Lowenberg,  late  of  the 


first  ward  of  the  city  of  New  York, 
in  the  county  of  New  York,  aforesaid, 
on  the  fourteenth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one,  at  the 
ward,  city  and  county  aforesaid,  with 
force  and  arms,  in  and  upon  one  Sam- 
uel Hoifman,  in  the  peace  of  the  people 
of  the  state  then  and  there  being,  wil- 
fully and  feloniously,  deliberately  and 
premeditately,  and  of  his  malice  afore- 
thought, did  make  an  assault;  and  that 
the  said  Moses  Lowenberg,  with  a  cer- 
tain knife,  which  he  the  said  Moaea 
Lowenberg,  in  his  right  hand  then  and 
there  had,  and  held  him  the  said  Sam- 
uel Hoffman,  in  and  upon  the  chest  of 
him  the  said  Samuel  Hoffman,  then  and 
there  wilfully,  deliberately,  premedi- 
tately, feloniously,  and  of  his  malice 
aforethought,  did  beat,  strike,  stab,  cut 
and  wound,  giving  unto  the  said  bamnei 
Hoffman,  then  and  there,  with  the  knife 
aforesaid,  in  and  upon  the  chest  of 
him  the  said  Samuel  Hoffman,  one  mor- 
tal wound  of  the  breadth  of  two  inches, 
and  of  the  depth  of  six  inches,  of  which 
said  mortal  wound  he  the  said  Samnei 
Hoffman,  on  the  day  and  year  afore- 
said, at  the  ward,  city  and  county 
aforesaid,  did  die. 

And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  he  the 
said  Moses  Lowenberg,  him  the  said 
Samuel  Hoffman,  in  the  manner  and 
form,  and  by  the  means  aforesaid,  at 
the  ward,  city  and  county  aforesaid, 
on  the  day  and  the  year  aforesaid,  wil- 
fully, deliberately,  premeditately,  felon- 
iously, and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the 
poople  of  the  state  of  New  York,  and 
their  dignity.  Lowenberg  v.  People, 
5  Park.  Crim.  (N.  Y.)  414,  417. 

vnL  Indictment  for  Murder,  Strang- 
ling, With  H«lp  of  Penan  Un- 
known, 

(Commencement  as  in  I,  to  the  *.) 
Being  in  a  certain  coach  with  one 
E.  F.,  and  a  certain  man  yet  unknown, 
in  and  upon  the  said  E.  F.,  violently, 
feloniously,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that 
the  said  A.  B.,  with  the  help  and  as- 
sistance of  the  said  man  unknown,  with 
a  pocket  handkerchief  with  a  coal  in 
the  same  being  put,  of  the  value  of 
two  pence,  about  the  neck  of  him  the 
said  E.  F.,  then  and  there  feloniously, 


See  "How  To  Use  This  Volume,"  Introduction,  page  ▼. 


HOMICIDE 


57d 


Tolnntarilj,  and  of  his  malice  afore- 
thought, did  put,  fasten  and  bind,  and* 
that  the  said  A.  B.,  with  the  help  and 
assistance  of  the  said  man  unknown, 
with  the  said  hankerchief  with  the 
coal  aforesaid  in  it,  about  the  neck 
of  the  aforesaid  £.  F.,  then  as  afore- 
said, put,  fastened,  and  bound  him  the 
said  E.  F.  then  and  there,  with  force 
and  arms,  feloniously,  and  of  his  malice 
aforethought,  did  choke  and  strangle, 
of  which  choking  and  strangling  of  the 
said  £.  F.,  he  the  said  £.  F.  then  and 
there  instantly  died.    3  Chit.  Or.  L.  766. 

IZ.  Indictment  for  Murder,  Biding 
Over  With  Horse. 
(Commencement  as  in  I,  to  the  *.) 
And  that  the  said  C.  D.,  then  and  there 
riding  upon  a  certain  horse  of  the  price 
of  twenty  pounds,  the  said  horse  in  and 
upon  the  said  A.  B.  then  and  there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  ride  and  force,  and 
him  the  said  A.  B.,  with  the  horse 
aforesaid,  then  and  there  by  such  rid- 
ing and  forcing  did  throw  to  the 
ground;  by  means  whereof  the  said 
horse  with  his  hinder  feet  him  the  said 
A.  B.  BO  thrown  to  and  upon  the  ground 
as  aforesaid,  in  and  upon  the  hinder 
part  of  the  head  of  him  the  said  A.  B., 
did  then  and  there  strike  and  kick, 
thereby  then  and  there  giving  to  him 
the  said  A.  B.  in  and  upon  the  said 
hinder  part  of  the  head  of  him  the 
said  A.  B.,  one  mortal  fracture  and 
contusion;  of  which  said  mortal  frac* 
ture  and  contusion  he  the  said  A.  B. 
then  and  there  instantly  died.  And  so, 
etc.,  as  in  I.    3  Chit.  Cr.  L.  765. 

X.  Indictment^  Murder  by  Forcing 
Sick  Person  Into  Street. 
That  W.  J.,  late  of,  etc.,  not  having, 
etc.,  but  moved  and  seduced,  etc.,  on, 
etc.,  at  an  unreasonable  hour  in  the 
night,  to-wit,  about  the  hour  of  eleven 
in  the  night  of  the  same  day,  'with  force 
and  arms,  at,  etc.,  aforesaid,  in  and 
upon  the  said  £.  B.,  then  and  there  be- 
ing in  the  peace  of  God  and  of  our  said 
lord  the  king,  and  also  then  and  there 
being  in  extreme  sickness  and  weakness 
of  body,  occasioned  by  a  fever,  and 
then  and  there  confined  to  her  bed  in 
the  dwelling  house  of  him  the  said  W. 
J.,  there  situate,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  the  said  W. 
J.,  her  the  said  E.  B.  from  and  out 
of  the  said  bed,  and  also  out  of  the 
said  dwelling  house,  into  the  public  and 


open  street,  there,  did  then  and  there 
violently,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  remove,  force 
and  drive,  and  there  leave:  he  the  said 
W.  J.  then  and  there  well  knowing  the 
said  E.  B.  to  be  then  in  extreme  sick- 
ness and  weakness  of  body,  occasioned 
by  the  fever  aforesaid,  by  means 
whereof  she  the  said  E.  B.,  through 
cold  and  the  inclemency  of  the  weather, 
and  for  want  of  due  care  and  other 
necessaries  requisite  for  a  person  in 
such  sickness  and  weakness  as  afore- 
said, then  and  there  died;  and  so,  etc., 
as  in  I.     3  Chit.  Cr.  I».  771. 

ZI.    Poisoning. 

A.  Indictment  for  Murder  hy  Poison- 
ing  (a). 

That  M.  B.,  late  of,  etc.,  spinster, 
daughter  of  F.  B.,  late  of  the  same 
place,  gentleman,  deceased,  not  having 
the  fear  of  God  before  her  eyes,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  of  her  malice 
aforethought,  contriving  and  intending 
him  the  said  F.  B.,  her  late  father  in 
his  lifetime  to  deprive  of  his  life,  and 
him  feloniously  to  kill  and  murder,  on, 
etc.,  and  on  divers  other  days  and  times 
between  the  said,  etc.,  and,  etc.,  with 
force  and  arms,  at,  etc.,  aforesaid,  did 
knowingly^  wilfully,  feloniously,  and  of 
her  malice  aforethought,  mix  and  min- 
gle certain  deadly  poison,  to-wit,  white 
arsenic,  in  certain  tea  which  had  been 
at  divers  days  and  times  during  the 
time  aforesaid  prepared  for  the  use  of 
the  said  F.  B.  to  be  drank  by  him  the 
said  F.  B.,  she  the  said  M.  B.,  then 
and  there  well  knowing  that  the  said 
tea  with  which  she  the  said  M.  B.  did 
so  mix  and  mingle  the  said  deadly  poi- 
son as  aforesaid,  was  then  and  there 
prepared  for  the  use  of  the  said  F.  B., 
with  intent  to  be  then  and  there  ad- 
ministered to  him  for  his  drinking  the 
same,  and  the  said  tea  with  which  the 
said  poison  was  so  mixed  as  aforesaid, 
afterwards,  to-wit,  on  the  said,  etc., 
and  on  the  said  other  days  and  times, 
at,  etc.,  aforesaid,  was  delivered  to  the 
said  F.  B.  to  be  then  and  there  drank 
by  him,  and  the  said  F.  B.  (not  know- 
ing the  said  poison  to  have  been  mixed 
with  his  said  tea)  did  afterwards,  to- 
wit,  on  the  said,  etc.,  and  on  the  E&ii 
divers  other  days  and  times  there  drink 
and  swallow  down  into  his  body  sev- 
eral quantities  of  the  said  poison  so 
mixed  as  aforesaid  with  the  said  tea. 
And  that  the  said  M.  B.  might  more 
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speedily  kill  and  murder  the  said  F.  B., 
she  the  said  M.  B.,  on  the  said,  etc., 
and  on  divers  other  days  and  times 
between  the  said,  etc.,  and,  etc.,  with 
force  and  arms,  at,  etc.,  aforesaid,  did 
knowingly,  wilfully,  feloniously,  and  of 
her  malice  aforethought,  mix  and  min- 
gle certain  deadly  poison,  to-wit,  white 
arsenic,  with  certain  water  gruel  which 
had  been  made  and  prepared  for  the 
use  of  the  said  F.  B.  to  be  drank  by 
him  the  said  F.  B.,  she  the  said  M.  B. 
then  and  there  well  knowing  that  the 
said  water  gruel  with  which  the  said 
poison  was  so  mixed  as  aforesaid  was 
then  and  there  prepared  for  the  use 
of  the  said  F.  B.,  with  intent  to  be 
then  and  there  administered  to  him  for 
his  drinking  of  the  same,  and  the  said 
water  gruel  with  which  the  said  poison 
was  so  mixed  as  aforesaid,  afterwards, 
to-wit,  on  the  said,  etc.,  and  on  the 
said  other  days  and  times  last  afore- 
said, at,  etc.,  was  delivered  to  the  said 
F.  B.  to  be  then  and  there  drank  by 
him,  and  the  said  F.  B.  (not  knowing 
the  said  poison  to  have  been  mixed 
with  the  said  water  gruel)  did  after- 
wards, to-wit,  on  the  said,  etc.,  and  on 
the  day  then  next  following,  and  on 
divers  other  days  and  times,  after- 
wards, and  before  the  said,  etc.,  there 
take,  drink  and  swallow  down  into  his 
body  several  quantities  of  the  said 
poison  so  mixed  as  aforesaid,  with  the 
said  water  gruel,  and  the  said  F.  B., 
of  the  poison  aforesaid,  and  by  the 
operation  thereof,  became  sick  and 
greatly  distempered  in  his  body,  of 
which  said  sickness  and  distemper  of 
body  occasioned  by  the  said  drinking, 
taking  and  swallowing  down  into  the 
body  of  the  said  F.  B.  of  the  poison 
aforesaid  so  mixed  and  mingled  in  the 
said  tea  and  water  gruel  as  aforesaid, 
he  the  said  F.  B.,  from  the  said  several 
days  and  times  on  which  he  had  so 
taken,  drank  and  swallowed  down  the 
same  as  aforesaid,  until  the  said,  etc., 
at,  etc.,  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said, 
etc.,  at,  etc.,  aforesaid,  he  the  said  F. 
B.,  of  the  poison  aforesaid  so  taken, 
drank  and  swallowed  down  as  afore- 
said, and  of  the  said  sickness  and  dis- 
temper thereby  occasioned  did  die.  And 
so,  etc.,  as  in  I.     3  Chit.  Cr.  L.  772. 

Indictment    for    Murder    by    Poisoning 

That  George  C.  Hersey,  *  *  on  the  third 
day  of  May,  in  the  year  of  our  Lord 


eighteen  hundred  and  sixty,  at  Wey- 
mouth, in  the  county  of  Norfolk,  in  and 
upon  one  Beti^  Frances  Tirrell,  in  the 
peace  of  the  said  commonwealth  then 
and  there  being,  wilfully,  feloniously, 
and  of  his  malice  aforethought,  did 
make  an  assault,  and  to  her  the  said 
Betsey  Frances  Tirrell  did  feloniously, 
wilfully,  and  of  his  malice  aforethought 
then  and  there  give  and  administer  a 
certain  large  quantity,  to-wit,  ten 
grains  in  weight,  of  a  certain  deadly 
poison  called  strychnine,  he  the  said 
Oeorge  C.  Hersey,  then  and  there  well 
knowing  the  same  to  be  a  deadly  poi- 
son, with  intent  that  the  said  Betsey 
Frances  Tirrell  should  then  and  there 
take  and  swallow  down  the  same  into 
her  body,  and  that  the  said  Betsey 
Frances  Tirrell,  the  said  strychnine,  so 
given  and  administered  as  aforesaid, 
did  then  and  there  take  and  swallow 
into  her  body,  and  by  reason  thereof 
became  then  and  there  mortally  sick 
and  distempered  in  her  body,  and  of 
said  mortal  sickness  and  distemper  did 
then  and  there  -languish,  and  languish- 
ing for  the  space  of  one-half  hour  did 
there  live,  and  afterwards,  on  the  day 
and  year  aforesaid,  did  there  die  of 
the  mortal  sickness  and  distemper  then 
and  there  caused  by  the  poison  afore- 
said, so  as  aforesaid  by  the  said  George 
C.  Hersey,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  afore- 
thought given  and  administered  to  her 
the  said  Betsey  Frances  Tirrell;  and 
so  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  say  and  present  that  the 
said  George  C.  Hersey,  her  the  said 
Betsey  Frances  Tirrell,  in  manner  and 
form  aforesaid,  and  by  the  means  afore- 
said, at  Weymouth,  in  the  county  afore- 
said, feloniously,  wilfully,  lind  of  his 
malice  aforethought,  did  kill,  poison 
and  murder,  against  the  peace,''  eta 
Com.  V.  Hersey,  2  Allen  (Mass.)  173. 

B.    Indictment  for  Murder  by  Poison^ 
ing,  Substituting  for  Medicine, 

That  J.  D.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
feloniously,  wilfully,  and  of « his  malice 
aforethought,  devising  and  intending 
T.  B.  to  poison,  kill  and  murder,  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  a  certain  quantity  of  arsenic, 
to-wit,  two  drachms  of  arsenic  (being 
a  deadly  poison,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  put, 
infuse,  mix  and  mingle  in  and  together 
with  water  (he  the  said  J.  D.  then  and 
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there  well  knowing  the  said  arsenic  to 
be  a  deadly  poison);  and  that  the  said 
J.  D.  the  said  arsenic  so  as  aforesaid 
put,  infnsed  in,  mixed  and  mingled  in 
and  together  with  water,  into  a  certain 
glass,  phial  bottle  of  the  value  of  one 
I>enny,  did  put  and  pour,  and  the  said 
glass  phial  bottle  with  the  said  arsenic 
put,  infused  in,  and  mixed  and  mingled 
in  and  together  with  water  as  afore- 
said contained  therein,  then  and  there, 
to-wit,  on  the  same,  etc.,  with  force  and 
arms,  at,  etc.,  ieiforesaid,  feloniously, 
wilfully,  and  of  Jiis  malice  afore- 
thought, in  the  lodging  room  of  the 
said  G.  B.,  did  put  and  place,  in  the 
place  and  stead  of  a  certain  medicine 
then  lately  before  prescribed  and  made 
up  for  the  said  T.  B.,  and  to  be  taken 
by  the  said  T.  B.,  he  the  said  J.  D. 
then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  intending 
that  the  said  T.  B.  should  drink  and 
swallow  down  into  his  body  the  said 
arsenic,  put,  infused,  mixed,  and  min- 
gled in  and  together  with  water  as 
aforesaid  contained  in  the  said  glass 
phial  bottle,  by  mistaking  the  same  as 
and  for  the  said  medicine  so  prescribed 
and  made  up  for  the  said  T.  B.,  and 
to  be  by  him  the  said  T.  B.  taken 
as  aforesaid.  And  the  jurors,  etc.,  do 
further  present  that  the  said  T.  B., 
not  knowing  the  said  arsenic  put,  in- 
fused in,  and  mixed  together  with 
water  as  aforesaid,  contained  in  the 
said  glass  phial  bottle  so  put  and 
placed  by  the  said  J.  D.  in  the  lodging 
room  of  the  said  T.  B.  in  the  place 
and  stead  of  the  said  medicine  then 
lately  before  prescribed  and  made  up 
for  the  said  T.  B.  and  to  be  taken  by 
him  the  said  T.  B.  in  nfanner  afore- 
said, to  be  a  deadly  poison,  but  be- 
lieving the  same  to  be  true  and  real 
medicine  then  lately  before  prescribed 
and  made  up  for  and  to  be  taken  by 
him  the  said  T.  B.,  afterwards,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  the  said 
arsenic  so  as  aforesaid  put,  infused  ii^ 
and  mixed  together  with  water  by  the 
aaid  J.  D.  as  aforesaid,  contained  in 
the  said  glass  phial  bottle,  so  put  and 
placed  by  the  said  J.  D.  in  the  lodging 
room  of  him  the  said  T.  B.  in  the 
place  and  stead  of  the  said  medicine 
then  lately  before  prescribed  and  made 
up  for  the  said  T.  B.,  he  the  said  T.  B. 
did  take,  drink  and  swallow  down  into 
his  body,  by  means  of  which  said  tak- 
ing, drinking  and  swallowing  down  into 
the  body  of  him  the  said  T.  B.  of  the 


said  arsenic  so  as  aforesaid  put,  in- 
fused in,  and  mixed  together  with 
water  by  the  said  J.  D.  as  atoresaid, 
he  the  said  T.  B.  then  and  there  became 
sick  and  distempered  in  his  body,  of 
which  said  sickness  and  distemper  of 
body,  occasioned  by  the  said  taking, 
drinking  and  swallowing  down  into  the 
body  of  him  the  said  I.  B.  of  the  said 
arsenic  so  as  aforesaid  put,  infused  in, 
and  mixed  together  with  water  by  the 
said  J.  D.  as  aforesaid,  he  the  said  T. 
B.,  on  the  said,  etc.,  at,  etc.,  aforesaid, 
did  die;  and  so,  etc.    3  Chit.  Cr.  L.  775. 

C.    iTidictment  for  Murder  by  Sending 
Poison, 

That  G.  L.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
and  of  his  malice  aforethought,  con- 
triving and  intending  the  said  A.  B. 
with  poison  feloniously  to  kill  and  mur- 
der, on,  etc.,  with  force  and  arms,  at, 
etc.,  aforesaid,  a  great  quantity  of  yel- 
low arsenic,  being  a  deadly  poison,  with 
a  certain  quantity  of  white  wine,  felon- 
iously,  wilfully,  and  of  his  malice 
aforethought,  did  mix  and  mingle,  he 
the  said  G.  L.  then  and  there  well 
knowing  the  said  yellow  arsenic- to  be 
a  deadly  poison;  and  that  the  said  G. 
L.,  afterwards,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  the  poison  aforesaid,  so  as 
aforesaid  mixed  and  mingled  with  the 
white  wine  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought, 
did  send  to  her  the  said  A.  B.  to  take,- 
drink,  and  swallow  down;  and  that  the 
said  A.  B.,  not  knowing  the  poison 
aforesaid,  in  the  white  wine  aforesaid, 
to  have  been  mixed  and  mingled  as 
aforesaid,  afterwards,  to-wit,  on,  etc., 
at,  jstc,  aforesaid,  the  said  poison  so 
as  aforesaid  mixed  and  mingled  by  the 
][>rocurement  and  persuasion  of  the  said 
G.  L.,  did  take,  drink,  and  swallow 
down,  and  thereupon  the  said  A.  B.,  by 
the  poison  aforesaid  so  mixed  and  min- 
gled as  aforesaid,  and  so  taken,  drank, 
and  swallowed  down  as  aforesaid,  be- 
came then  and  there  sick  and  distem- 
pered in  her  body,  and  the  said  A.  B. 
of  the  poison  aforesaid,  and  of  the 
sickness  and  distemper  occasioned 
thereby  from  the  said,  etc.,  until,  etc., 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languish- 
ing did  live;  on  which  said,  etc.,  she 
the  said  A.  B.,  at.  etc.,  aforesaid,  of 
the  poison  aforesaid  and  of  the  said 
sickness  and  distemper  thereby  occa- 
sioned as  aforesaid,  did  die.  And  so, 
etc,    3  Chit.  Cr.  L.  776. 
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Zn.  Indictment^  Murder  by  Wrecking 
Train  Wliile  Perpetrating  Bob- 
bery. 

''Did  then  and  there  wilfully  and 
with  malice  aforethought  kill  and  mur- 
der one  Mike  Hackett,  by  toen  and 
there  displacing  and  interfering  with 
a  certain  switch  of  the  St.  Louis, 
Arkansas  &  Texas  Bailway,  and  there- 
by wrecking  and  injuring  a  car  and 
train  of  ears  on  said  railway,  and 
thereby  mashing,  wounding,  and  bruis- 
ing the  said  Hackett,  who  was  then 
and  there  on  said  train  of  cars;  from 
which  said  mashing,  woundmg  and 
bruising,  inflicted  in  the  manner  and 
by  the  means  aforesaid,  the  said  Hack- 
ett  did  then  and  there  instantly  die; 
and  that  the  said  displacing  and  inter- 
fering with  said  switch,  and  the  said 
wrecking  and  injuring  of  said  car  and 
train  of  ears,  and  the  said  killing  and 
murder  of  said  Hackett,  were  each  and 
All  committed  by  the  said  John  A.  Wil- 
liams in  the  perpetration  of  robbery; 
in  this,  that  the  said  Williams  did  then 
and  there  fraudulently  take  from  the 
person  and  possession  of  one  S.  It. 
Neblett,  who  was  then  and  there  upon 
said  train  of  cars,  and  by  assault  and 
violence  upon  the  said  Neblett,  and  by 
putting  the  said  Neblett  in  fear  of 
life  and  bodily  injury,  certain  per- 
sonal property,  to- wit,  .  .  .  (here  the 
various  packages,  containing  money, 
jewelry,  and  other  valuables,  are  spe- 
cifically set  out  in  the  indictment),  the 
property  of  him,  the  said  Neblett,  with 
the  intent  of  him,  the  said  John  A. 
Williams,  to  appropriate  the  same  to 
his  own  use;  and  in  the  perpetration 
of  the  said  crime  of  robbery,  and  by 
the  displacement  of  and  interference 
with  said  switch,  and  the  wrecking 
and  injuring  of  said  car  and  train  of 
cars,  all  as  aforesaid,  the  said  John 
A.  Williams  did  then  and  there  kill 
and  murder  the  said  Mike  Hackett  as 
aforesaid,  against  the  peace  and  dignity 
of  the  State."  Williams  v.  State,  30 
Tex.  App.  354,  17  S.  W.  408. 

XTTT.  Information  for  Morder  by  Ar- 
son. 

'*That  heretofore,  to- wit,  on  the 
25th  day  of  December,  1873,  at  the 
county  of  Sedgwick  and  state  of  Kan- 
sas, Joseph  W.  McNutt  and  Arthur 
Winner,  unlawfully,  and  of  their  malice 
aforethought,  contriving  and  intending 
one  W.  W.  Seiver,  otherwise  known 
as  'Texas,'  otherwise  known  as  'Tex,' 


then  and  there  being  in  a  certain  frame 
house  situated  upon  lot  No.  73  on  Mam 
street  in  the  city  of  Wichita,  in  tho 
county  and  state  aforesaid,  feloniously, 
wilfully,  deliberately,  premeditatedly, 
and  of  their  malice  aforethought,  to 
burn,  kill  and  murder,  then  and  there, 
with  force  and  arms,  unlawfully,  feloni- 
ously, wilfully,  deliberately,  premedi- 
tateidly,  and  of  their  malice  afore- 
thought, did  set  fire  to  and  burn  the 
said  frame  house,  he  the  said  W.  W. 
Siever  then  and  there,  before,  at,  an<r 
during  the  said  burning,  being  in  tho 
said  frame  house,  and  they  the  said 
Joseph  McNutt  and  Arthur  Winner 
then  and  there,  before,  at,  and  during 
said  setting  fire  and  burning,  well 
knowing  him  the  said  W.  W.  Seiver 
to  be  in  said  frame  house,  and  that 
they,  the  said  Joseph  W.  McNutt  and 
Arthur  Winner,  by  so  setting  fire  to, 
and  firing  and  burning  the  said  frame 
house  as  aforesaid,  then  and  there  did 
unlawfully,  wilfully,  feloniously,  de- 
liberately, premeditatedly,  and  of  their 
malice  aforethought  mortally  bum  the 
body  of  him  the  said  W.  W.  Seiver, 
by  means  of  which  said  mortally  burn- 
ing of  the  body  of  him  the  said  W.  W. 
Seiver,  he  the  said  W.  W.  Seiver  then 
and  there  instantly  died."  State  v. 
Winner,  17  Kan.  298. 

XIV.    Indictment,  Criminal  Negligence 
in  Erecting  Building. 

''Heretofore  and  prior  to  the  thir- 
teenth day  of  April,  in  the  var  of 
our  Lord  one  thousand  eight  hundred 
and  eighty-five,  the  said  Charles  A. 
Buddensieck  and  Charles  Franck,  each 
late  of  the  city  and  county  of  New 
York  aforesaid,  did  erect  and  construct 
and  cause  and  procure  to  be  erected 
and  constructed,  and  did  act  and  assist 
and  were  concerned  in  the  erection  and 
construction  of  a  certain  building 
within  the  said  city  and  county,  the 
same  being  designed  and  intended  to 
be  used  and  occupied  upon  its  com- 
pletion by  human  beings  for  dwelling 
purposes,  the  said  Charles  A.  Budden- 
sieck and  Charles  Franck,  at  the  time 
of  the  erecting  and  constructing  of 
the  said  building,  having  the  entire 
care,  charge  and  control  and  super- 
vision of  the  same.  And  the  «  said 
Charles  A.  Buddensieck  and  Charles 
Franck,  so  having  the  entire  care, 
charge,  control  and  supervision  of  the 
constructing  and  erecting  of  the  said 
building,  it  thereupon  became  and  waa 
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their  duty,  at  the  time  of  cmeh  erection 
and  eonstmction,  and  until  the  said 
building  should  be* completed,  to  cause 
the  walls  thereof  to  be  properly  bonded 
and  solidly  put  together,  and  to  be 
built  to  a  line,  and  be  carried  up  plumb 
and  straight  with  close  joints;  and  to 
cause  all  joints  in  the  said  walls  to 
be  well  filled  with  mortar  of  good 
quality;  and  to  cause  mortar  of  good 
quality  to  be  used  in  the  construction 
of  the  said  walls^  in  order  that  the 
same  should  be  properly  and  solidly 
put  together;  and  to  cause  bricks, 
stoneSy  iron  work,  planks,  timbersi 
beams,  boards  and  materials,  of  good 
quality  and  of  sufficient  strength,  to 
be  used  in  the  construction  of  the 
said  building;  and  to  prerent  from 
being  used  in  such  construction  any 
bricks,  stones,  iron  work,  planks,  tim- 
bers, beams,  boards  or  other  materials 
which  were  not  of  good  quality  and  of 
sufficient  strength;  and  to  use  and 
exercise  every  care  and  precaution  in 
their  power  to  render  the  said  build- 
ing and  every  part  thereof  safe  and 
secure,  as  well  during  its  construction 
as  upon  the  completion  of  the  same. 
And  the  said  Charles  A.  Budden* 
sieck  and  Charles  Franck,  well  know- 
ing the  premises,  but  being  wholly  un- 
mindful and  neglectful  of  their  duty 
in  that  behalf,  at  the  time  of  the 
erection  and  construction  of  the  said 
building,  and  on  divers  days  and  times 
up  to  the  said  thirteenth  day  of  April, 
in  the  (year)  aforesaid,  at  the  city  and 
county  aforesaid,  did  feloniously  and 
wilfuUy  neglect  and  omit  to  cause  the 
walls  of  the  said  building  to  be  prop- 
erly bonded  and  solidly  put  together 
and  to  be  built  to  a  line  and  carried 
up  plumb  and  straight  with  close 
joints;  and  did  then  and  there  wilfully 
and  feloniously  neglect  and  omit  to 
cause  the  joints  in  the  said  walls  to 
be  well  filled  with  mortar  of  good 
quality;  and  did  then  and  there  wil- 
rally  and  feloniously  neglect  and  omit 
to  cause  proper  mortar  to  be  used  in 
the  construction  of  the  said  walls;  and 
did  then  and  there  wilfully  and  feloni- 
ously nefflect  and  omit  to  cause  bricks, 
stones,  iron  work,  planks,  timbers, 
beams,  boards  and  materials  of  good 
quality  and  of  sufficient  strength  to 
be  used  in  the  construction  of  the  said 
building;  and  did  then  and  there  wil- 
fully and  feloniously  neglect  and  omit 
to  prevent  from  being  used  in  such  con- 
struction  divers    bricks,    stones,    iron 


work,  planks,  timbers,  beams,  boards 
and  other  materials  which  were  not  of 
good  quality  nor  of  sufficient  strength; 
and  did  then  and  there  wilfully  and 
feloniously  neglect  and  omit  to  use  and 
exercise  every  care  and  precaution  in 
their  power  to  render  the  said  build- 
ing and  every  part  thereof  safe  and  se- 
cure during  its  construction  and  upon 
the  completion  thereof;  and  the  said 
Charles  A.  Buddensieck  and  Charles 
Franck,  on  the  days  and  times  afore- 
said, at  the  city  and  county  aforesaid, 
did  then  and  there  wilfully  and  feloni- 
ously cause,  suffer  and  permit  the 
walls  of  the  said  building  to  be  im- 
properly bonded  and  loosely  and  fiim- 
sily  put  together;  and  did  then  and 
there  wilfully  and  feloniously  cause, 
suffer  and  permit  mortar  of  a  grossly 
poor  and  inferior  quality,  and  mortar 
chieflly  composed  of  loam  to  be  used 
in  the  construction  of  the  said  walls; 
and  did  then  and  there  wilfully  and 
feloniously  cause,  suffer  and  permit 
divers  bricks,  stones,  planks,  beams, 
timbers,  iron  work  and  other  materials 
of  poor  quality  and  insufficient  strength 
to  be  used  in  the  construction .  of  the 
said  building. 

In  consequence  of  which  said  most 
culpable  negligence,  acts  and  omissions 
on  the  part  of  them,  the  said  Charles 
A.  Buddensieck  and  Charles  Franck, 
the  said  building  afterward,  to-wit,  on 
the  said  thirteenth  day  of  April,  in  the 
year  aforesaid,  did  fall  to  the  ground 
there.  And  the  said  Charles  A.  Bud- 
densieck and  Charles  Franck,  by  the 
falling  of  the  said  building  in  man- 
ner aforesaid,  on  the  day  and  in  the 
year  aforesaid,  at  the  city  and  county 
aforesaid,  with  force  and  arms^n  and 
upon  the  body  of  one  Louis  welters, 
in  the  peace  of  the  people  of  the  State 
of  New  York,  then  and  there  being  in 
the  said  building  before  and  at  the  time 
of  the  falling  of  the  same,  wilfully  and 
feloniously  did  make  an  assault,  and 
him,  the  said  Louis  Walters,  down  up- 
on and  against  the  bricks,  stones, 
planks,  timbers,  beams,  iron  work  and 
other  component  parts  of  the  said 
building,  did  then  and  there,  with  great 
force  and  violence,'  wilfully  and  feloni- 
ously cast  and  throw,  thereby  giving 
unto  him,  the  said  Louis  Walters,  then 
and  there,  in  and  upon  the  head,  neck, 
breast,  belly,  back,  sides  and  other 
parts  of  the  body  of  him,  the  said 
Louis  Walters,  divers  mortal  bruises 
and  contusions,  of  which  said  mortal 
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bruises  and  contusions  he,  the  said 
Louis  Walters,  from  the  said  thir- 
teenth day  of  April,  in  the  year  afore- 
said, until  the  fourteenth  day  of  April, 
in  the  same  year  aforesaid,  at  the 
city  and  county  aforesaid,  did  lan- 
guish, and  languishing  did  live,  on 
which  said  fourteenth  day  of  April,  in  the 
year  aforesaid,  the  said  Louis  Wal- 
ters, at  the  city  and  county  afore8aid| 
of  the  said  mortal  bruises  and  con- 
tusions died."  People  r.  Buddensieek, 
103  N.  Y.  487,  9  N.  E.  44. 

ZV.     Indictment  for  Murder,   Meana 
TJkiknown. 

''And  the  grand  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further 
find  and  present  that  the  said  George 
Godas,  on  the  eighth  day  of  September, 
A.  D.  1887,  at  the  said  county  of 
Lewis  and  Clarke,  with  force  and  arms, 
in  and  upon  one  John  Embody,  in 
the  peace  of  God  and  the  Territory 
of  Montana,  then  and  there  being, 
feloniously,  wilfully,  and  of  his  de- 
liberately premeditated  malice  afore- 
thought, did  make  an  assault;  and  in 
some  way  and  manner,  and  by  some 
means,  instruments,  and  weapons  to 
the  grand  jurors  unknown,  he,  the  said 
George  G^as,  did  then  and  there 
feloniously,  wilfully,  and  of  his  delib- 
erately premeditated  malice  afore- 
thought, inflict  on  and  create  in  the 
said  John  Embody  certain  mortal  in- 
juries and  a  mortal  sickness,  a  further 
description  whereof  is  to  the  jurors 
aforesaid  unknown,  of  which  said  mor- 
tal sickness  and  injuries,  so  to  the 
jurors  aforesaid  unknown,  the  said 
John  Embody  then  and  there  instantly 
died.  And  so  the  said  George  Godas 
did,  in  the  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of  his 
deliberately  premeditated  malice  afore- 
thought, kill  and  murder  the  said  John 
Embody,  against  the  peace  and  dignity 
of  the  Territory  of  Montana,  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided."  Ter- 
ritory V.  Godas,  8  Mont.  347,  21  Pae. 
26. 

Note. — ^This  form  would  be  stronger 
under  the  statute  if  there  be  an  ad- 
ditional allegation  that  the  assault  was 
made  with  intent  to  kill,  although  the 
court  in  the  above  case  held  the  in- 
dictment sufficient. 

ZVI.    Indictment^  Death  Occurring  in 
Another  State. 

State  of  North  Carolina,  Stokes  county. 


ss.  Superior  eourt  of  law  begun  and 
held  on  the  second  Monday  after  tlie 
fourth  Monday  of  September,  A«  D. 
1842. 

The  jurors  for  the  state,  npon  their 
oath  present,  that  William  B.  I>unkle7, 
late  of  the  said  eounty  of  Stokes,  la- 
borer, not  having  the  fear  of  God  be- 
fore  his   eyes,   but   being   moved   and 
sedueed  by  the  instigation  of  the  devil, 
on   the   thirteenth  day  of  August,  in 
the   year    of    our   Lord   one   thousand 
eight  hundred  and  forty-two,  with  force 
and  arms  in  the  county  aforesaid,  in 
and  upon   one   Archibald   McHone,   in 
the  peace  of  God  and  the  state,  then 
and  there  being,  feloniously,  wiifdlly', 
and   of   his   malice   aforethought,    did 
make    an    assault,   and    that   the   said 
William  Dunkley,  with  a  certain  knife 
of  the  value   of  six  pence,  which  he 
the  said  William  Dunkley  in  hia  right 
hand  then  and  there  had  and  held,  the 
said  Archibald  McHone  in  and  upon  the 
right   hip,   and   the  left   side   of  the 
back   near  the   backbone  of  him  the 
said  Archibald  McHone,  then  and   there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,    did    strike   and    thrust, 
giving  to  the  said  Archibald  McHone, 
then  and  there  with  the  knife  afore* 
said,  in  and  upon  the  said  right  hip 
and   the    left   side   of   the   back    near 
the  backbone  of  the  said  Archibald  Me- 
Hone,  several  mortal  wounds,  each  of 
the  breadth  of  three  inches  and  of  the 
depth    of    six    inches;    of   which    said 
several  mortal  wounds  the  said  Archi- 
bald McHone,  from  the  said  thirteenth 
day  of  August,  in  the  year  aforesaid, 
until  the  twenty-ninth  day  of  the  same 
month   of  August,   in  the  year  afore- 
said^ as  well  in  the  county  aforesaid, 
as   in   the   county   of  Patrick,   in   the 
state   of   Virginia,   did   languish,    and 
languishing   did   live,   on    which    said 
twenty-ninth   day   of  August,    in    the 
year  aforesaid,  the  said  Archibald  Mc- 
Hone, in  the  said  county  of  Patrick, 
in  the  state  of  Virgrinia,  of  the  said 
several    mortal    wounds    died;    and    so 
the   jurors   aforesaid,  upon   their  oath 
aforesaid,  do  say,  that  the  said  Wil- 
liam   B.     Dunkley     the     said     Archi- 
bald McHone,  in  manner  and  by  the 
means   aforesaid,  feloniously,   wilfully, 
and  of  his  malice  aforethought,  did  kill 
and    murder,    against    the    peace    and 
dignity  of  the  state. 

John  F.  Poindexter,  Sol'r. 
State  V,  Dunkley,  25  N.  C.  116. 
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XVn.  AawDlt  With  Ibtant  To  Mnxder. 

A.  Attempt  To  Murder  With  Sward. 
That  A.  B.,   late  of,   etc.,   on,  etc., 

with  foree  and  arms,  at,  ete.,  afore- 
said, with  a  certain  drawn  sword,  which 
he  the  aaid  A.  B.  in  his  right  hand 
then  and  there  had  and  held,  in  and 
upon  one  &  W.,  in  the  peace  of  God  * 
and  onr  said  lord  the  hing,  then  and 
there  being,  did  make  an  assault  with 
an  intent  him  the  said  S.  W.  then  and 
there  feloniously,  wilfnlly,  and  of  hii 
malice  aforethought,  to  kill  and  mur- 
der, and  other  wrongs,  etc. 

(Second  coT^nt  for  a  common  assault.) 
3  Chit.  Cr.  L.  828. 

B.  Indictment,  Attempt   To  Murder 

With  Fi8tol 
"The  grand  jurors  of  the  state  of 
Indiana,  in  and  for  the  county  of  Rush, 
good  and  lawful  men,  duly  and  legally 
empanelled,  sworn  and  charged  in  the 
Bush  circuit  court,  at  the  l&rch  term, 
1877,  to  enquire  in  and  for  the  body 
of  said  county,  in  the  name  and  by  the 
authority  of  the  state  of  Indiana,  upon 
their  oath,  present  and  charge  that,  on 
the  18th  day  of  January,  1877,  and  in 
the  county  of  Bush  and  state  of  In- 
diana, William  A.  Jones,  in  and  upon 
one  Orlando  B.  Scobey,  did  then  and 
there  unlawfully,  feloniously,  purposely 
and  with  premeditated  malice,  make 
an  anault,  and  then  and  there,  at  and 
against,  and  in  contact  with,  the  said 
Orlando  B.  Scobey,  did  feloniously,  pur 
posely  and  with  premeditated  malieeii 
shoot  a  certain  pistol,  then  and  there 
loaded  with  gunpowder  and  leaden 
balls,  which  he  the  said  William  A. 
Jones  then  and  there  in  his  hands  had 
and  held,  with  the  intent  then  and 
there  him  the  said  Orlando  B.  Scobey, 
feloniously,  purposely  and  with  premed- 
itated maUce,  to  kill  and  murder.'' 
Jones  V.  StatCi  60  Ind.  241. 

0»  Indictment,  Attempt  To  Murder 
With  Dangerous  Weapon,  In- 
juries Inflicted. 

Middlesex  The  jurors  for  onr  lord 
the  king,  upon  their  oath,  present  thsit 

A.  B.,  mte  of  the  parish  of , 

in  the   county  of  Middlesex,  yoeman, 

on  the  — — ^—  day  of ,  in 

the  year  of  the  reign  of  our 

sovereign  lord  George  the  third,  by  the 
grace  of  God  of  the  united  kingdom 
of  Great  Britain  and  Ir^and,  king,  de- 
fender of  the  faith,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  J. 


H.,  in  the  peace  of  God  and  our  said 
lord  the  king,  then  and  there  being, 
did  make  an  assault,  and  her  the  said 

C.  D.  then  and  there  did  beat,  wound, 
and  illtreat,  and  one  brass  candlestick 
at,  towards,  and  against  the  said  C.  D 
then  and  there  did  cast  and  throw  with 
intention  to  strike,  bruise,  wound,  and 
hurt  the  said  0.  D.  with  the  said  can- 
dlestick, and  that  the  said  A.  B.  then 
and  there,  with  force  and  arms,  with 
a  certain  chair,  did  strike  the  said  C. 

D.  divers  terrible,  grievous  and  danger- 
ous blows  upon  the  head,  arms,  sides, 
back,  and  other  parts  of  the  body  of 
her  the  said  C.  ]>.,  and  thereby  griev- 
ously cut,  bruised,  and  wounded  the 
said  C.  D.,  in  and  upon  her  head,  arms, 
sides,  back,  and  other  parts  of  'her 
body,  in  so  much  that  her  life  was 
greatly  despaired  of,  with  an  intent, 
ber  the  said  C.  D.  then  and  there  felon- 
iously, wilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder,  and  other 
wrongs,  etc.    3  Chit.  Cr.  L.  828. 

B.    Indictment,  Intent  To  Kill,  With 
Count  for  Intent  To  Maim, 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body 
of  the  county  aforesaid,  to-wit: 
Lawrence  W.  Bristol,  etc.,  etc.,  good 
and  lawful  men  of  the  county  afore- 
said, then  and  there  sworn  and  charged 
to  inquire  for  the  said  people  for  the 
body  of  the  county  aforesaid,  upon 
their  oaths  present:  That  Daniel 
O'Leary,  late  of  the  village  of  Water- 
ford,  in  the  county  of  Saratoga  afore- 
said, on  the  twenty-second  day  of  Sep- 
tember,  in  the  year  of  onr  Lord  one 
thousand  eight  hundred  and  fitty-seven. 
with  force  and  arms,  at  the  village  of 
Waterford,  in  the  county  of  Saratoga 
aforesaid,  in  and  upon  one  Margaret 
Collins,  then  and  there  being,  felon- 
iously did.  make  an  assault,  and  her 
the  said  Margaret  Collins,  with  a  cer- 
tain deadly  weapon,  commonly  called  a 
cleaver,  which  the  said  Daniel  O'Leary 
in  his  right  hand  then  and  there  had 
and  held,  feloniously  did  beat,  strike, 
and  cut  and  wound,  with  intent  her  the 
said  Margaret  Collins  then  and  there 
feloniously  and  wilfully  to  kill,  and 
other  wrongs  to  the  said  Margaret  Col- 
lins, then  and  there  did,  to  the  great 
damage  of  the  said  Margaret  Collins, 
against  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity. 
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And  the  jnrors  aforesaid,  on  their 
oath  aforesaid,  do  further  present  that 
the  said  I>aniel  O'Leary,  late  of  the 
town  and  village  of .  Waterf ord,  in  the 
county  of  Saratoga,  on  the  twenty* 
second  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  fifty-seven,  with  force  and  arms, 
at  the  village  and  county  aforesaid,  in 
and  upon  Margaret  Collins,  then  and 
there  being,  feloniously  did  make  an 
assault,  and  her  the  said  Margaret  Col- 
lins, with  a  certain  deadly  weapon  com- 
monly called  a  cleaver,  which  he  the 
said  Daniel  O'Leary,  in  both  his  hands, 
then  and  there  had  and  held,  felon- 
iously did  beat,  strike,  and  cut  and 
wound,  with  intent  her  the  said  Mar* 
garet  Collins  then  and  there  feloniously 
and  wilfully  to  kill,  and  other  wrongs 
to  the  said  Margaret  Collins,  then  and 
there  did,  to  the  great  damage  of  the 
said  Margaret  Collins,  and  against  the 
statute  in  such  case  made  and  pro> 
vided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and 
their  dignity. 

And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present  that 
the  said  Daniel  O'Leary,  on  the  said 
twenty-second  day  of  September,  in  the 
year  last  aforesaid,  with  force  and 
arms,  at  the  village  and  county  afore- 
said, in  and  upon  tho  said  Margaret 
Collins,  then  and  there  being,  felon- 
iously did  make  another  assault,  and 
her  the  said  Margaret  Collins,  with  a 
certain  cleaver,  which  he  the  said  Dan- 
iel O'Leary,  in  both  of  His  hands  then 
and  there  had  and  held  the  said  cleaver, 
being  a  deadly  weapon,  feloniously  did 
beat,  strike,  cut  and  wound,  with  intent 
her  the  said  Margaret  Collins  then  and 
there  feloniously  and  wilfully  to  maim, 
agafnst  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York,  and  their  dignity. 

John  O.  Mott,  district  attorney. 

O'Leary  v.  People,  4  Park.  Or.  (N. 
T.)  187. 

E.    Indictment,     Attempt     To     KiXl 
Helpless   Person    by   JSxposure. 

^*  State  of  Illinois,  Wayne  county,  ss. 
The  grand  jurors  chosen,  selected  and 
flworn,  in  and  for  the  county  of  Wayne, 
in  the  name  and  by  the  authority  of 
the  people  of  the  state  of  Illinois,  upon 
their  oaths,  present  that  Absalom 
Nixon,   late    of   the    county    aforesaid, 


laborer,  on  the  twenty-tUrd  day    of 
October,  in  the  year  of  our  Lord  one 
thousand    eight    hundred     and     thirty- 
eight,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  in  and  upon  one 
Adam,  a  man  of  color,  then  and  there 
being  a  deformed  person,  and  by  reason 
of  his  being  such  deformed  person,  be- 
ing  unable    to    walk    or    otherwise   to 
move  himself  from  place  to  place,  and 
also  then  and  there  being  deficient  in 
voice,  so  as  to  be  unable  to  call  aloud, 
and  in  the  peace  of  God,  and  of  the 
people   of  the   state   of   Illinois,  then 
and   there   also   being,   unlawfully   did 
make  an  assault,  and  then  and  there 
forced  and  threw  the  said  Adam  from 
a  certain  wagon,  in  which  he  the  aaid 
Adam  then  and  there  was,  to  and  upon 
the  ground,  the  said  ground  then  and 
there  being  frozen  and  very  cold,  and 
then  and  there  did  force  and  compel  the 
said  Adam   (so  being    such    deformed 
person  as  aforesaid,  and  also  by  reason 
of  his  being  such  deformed  person,  be- 
ing unable  to  move  himself  from  place 
to  place  as  aforesaid,  and  idso  being 
deficient  in  voice,  so  as  to  be  unable 
to  call  aloud  as  aforesaid),  then  and 
there  to  lie  upon  the  ground,  so  being 
frozen  and  very  cold  as  aforesaid,  and 
then  and  there  did  abandon  and  leave 
him  the  said  Adam  lying  on  the  ground 
as  aforesaid,   to-  the    great   pain   and 
torture  of  the  said  Adam,  and  to  the 
great   damage   and   impoverishment   of 
his  health  and  strength  of  body,  with 
intent    him   the   said   Adam,     by    the 
means  aforesaid,  then  and  there  felon- 
iously, wilfully  and  of  his  maliee  afore- 
thought, to  kill  and  murder,  and  other 
wrongs  to  him  the  said  Adam  then  and 
there  did,  to  the  great  damage  of  him 
the  said  Adam,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 

Provided,   and   against  the   peace   and 
ignity  of  the  people  of  the  state  of 
Illinois. 

G.  B.  Shelledy,  state's  attorney." 
Nixon  V,  People,  8   111.   207.     (8p6« 
cially  approved   as   to   form    by    the 
court.) 


XVllL    Verdlcti^ 

A.  Verdict,  Gitilty  on  One  Comi,  Ac- 
quittal on  Other, 

^'We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree 
as  charged  in  the  second  count  of  the 
indictment,  and  we  find  him  BOt  gnil^ 
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as  to  the  first  eoant  of  the  indictment. 

''W.  F.  Jeffers, 

Foreman.  * ' 
State  V.  Blunt,  110  Mo.  322,  339,  19 
S.  W.  650. 

Note, — Sufficient  under  statute.  See 
general  form  of  verdict  in  ''Judgment 
Eecords." 

B.  Verdict  Becommending  Mercy, 
"We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree 
and  recommend  him  to  the  mercy  of 
the  court.  Nov.  28th,  '93.  C.  K.  Bis- 
bee,  foreman."  Grant  v.  State,  33 
Fla.   291,  14  So.  747. 

Note, — ^Beversed  for  want  of  evi- 
dence to  support  verdict.  (Form  oi 
verdict  not  in  question;  propriety  of  re- 
jecting first  verdict,  improper  in  form, 
and*  receiving  second  verdict  deter- 
mined, and  second  verdict  received.) 
HOTELS. — See  Inns  and  Innkeepers. 
HOUSE  BBEAKING.--See  Burglary. 

HOUSE    OF    ILLFAME.— See    Disor- 
DERLT  House. 


HUSBANI>  AND  WIFE. 

L    Beclarationiy  588 

A.  By  Husband  and  Wife  for  WorJc 

Done  hy  Wife  Before  Marriage, 
588 

B.  Against  Husband  and    Wife    for 

WorJc  Done  for    Wife    Before 
Marriage,  588 
n.     Ctomplaints,  589 

A.  Against  Husband  on  Antenuptial 

Debt,  589 

B.  Where    Husband    Has    Acquired 

Property  of  Wife,  589 

C.  Against  Married  Woman  on  Her 

Contract,  589 

D.  Concerning  Separate  Property,  589 

1.  Alleging  "Separate  Estate,  589 

2.  Alleging  Separate  Estate  in  Ac- 

tion Other  Than  for  Payment 
of  Money,  590 
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3.  Share  Settled,    Husband    Bank- 

rupt, 593 

4.  Ordering  Trustee  To  Contribute 

to  Support  of  Insane  Wife,  593 

CBOSe-BEFEBENOES: 

Alienating  Afpbctions: 

Declaration  for  Alienating  Affections 
of  Wife; 

Complaint  for  Enticing  Away  Plain- 
tiff's Wife. 
Answers: 

Answer,  Coverture  of    the    Defend- 
ant. 
Assault  and  Battery: 

Declaration  by  Husband  for  Battery 
of  Wife. 
Bills  and  Answers: 

Introductory  Part,  Bill  by  Married 
Woman  Suing  by  Her  Next  Friend; 

Introductory  Part,  Bill  by  Husband 
and  Wife; 

Introductory  Part  of  Bill  by  Feme 
Covert  Whose  Husband  Is  Defend- 
ant; 

Introductory  Part   of  Bill  by  Feme 
Covert    Whose   Husband   Has   Ab- 
jured Realm. 
Criminal  Conversation: 

Declaration  for  Criminal  Conversa- 
tion; 

Complaint  for  Criminal 'Conversation. 

Degrees: 
Payment     of    Interest     to     Mariiea 

Woman  for  Her  Separate  Dse; 
Usual  Directions  for  Payment  of  in- 
terest to  Husband  in  Right  df  11  :s 
Wife. 
Equity   Jurisdiction   and   Procedure: 
Petition  That  Feme  Covert  May  An 
swer  Separately  From    Her    Hus- 
band. 
Errors,  Assignment  of: 

Assignment    of   Error,    Coverture   as 

an  Error  of  Fact; 
Plea  to  Assignment  of  Error,  Cover- 
ture as  an  Error  of  Fact. 
Limitation  of  Actions: 

Replication   to   Plea   of    Statute    of 
Limitations,   Plaintiff    Was    Feme 
Covert. 
Parties: 

Suggestion   of  Marriage   of  a   Feme 
Plaintiff   After   Verdict,   or   Inter- 
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Revivor  : 
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Plaintiff,    Filed    by    Husband    To 
Revive  in  Joint  Names. 
Sales : 

Complaint  for  Necessaries  Furnished 
to  Defendant's   Wife   or   Children. 
Title: 

Declaration,  Title  by  Miarriage. 
Wills  : 
Bill  by  Husband  of  Legatee  Against 

Executor. 
Declaration,    Inducement,    Seizin    in 
Fee,  Husband  and  Wife,  in  Kight 
of  Wife. 

L    Declarations. 

A.  Declaration  by  Husband  and  Wife 
for  Work^  Done  by  Wife  Before 
Marriage, 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.  and 
M.  his  wife,  defendants,  etc.:  For  that 
whereas  the  said  M.  whilst  she  was 
sole  and  unmarried,  to-wit,  on,  etc., 
at,  etc.,  was  indebted,  etc.,  for  the 
work  and  labor,  etc.,  before  that  time 
done,  etc.,  for  the  said  M.  and  at  her 
special  instance,  etc.,  and  being  so  in- 
debted, she,  the  said  M.,  in  considera- 
tion thereof,  afterwards,  and  whilst 
she,  the  said  M.,  was  sole  and  unmar- 
ried, to-wit,  on,  etc.,  aforesaid,  at,  etc., 
aforesaid,  undertook,  etc. 

And  whereas  also,  afterwards,  and 
whilst  the  said  M.  was  sole  and  un- 
married, to-wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  like  special 
instance,  etc.,  had  before  that  time 
done,  etc.,  for  the  said  M.  she,  the 
6aid  M.  undertook,  etc.,  etc.  (as  in 
the  quantum  meruit  count),  and  the 
said  A.  B.  avers  that  he  therefor 
reasonably  deserved  to  have  of  the 
said  M.  whilst  she  was  sole  and  un- 
married, the  further  sum,  etc.,  where- 
of the  said  M.  afterwards,  and  whilst 
she  was  sole  and  unmarried,  to-wit, 
on,  etc.,  there  had  notice.  (Add  the 
money  counts,  and  the  account  stated 
by  the  feme  before  marriage.)  Yet 
the  said  M.,  whilst  she  was  sole  ana 
unmarried,  and  the  said  C.  D.  and 
M.  since  their  intermarriage,  not  re- 
garding the  said  several  premises  and 
undertakings  of  the  said  M.,  have  not, 
nor  hath  either  of  them  as  yet  paid, 
etc.  (althaugh  often  requested  so  to 
do),  but  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff  the  said 
M.  whilst  she  was  sole  and  unmarried, 
wholly^  refused,  and  the  said  C.  D.  and 
M.  his' wife,  have  ever  since  their  inter* 


marriage,  hitherto  wholly  refused,  and 
still  refuse  so  to  do;  to  the  damage  of 
the  said  plaintiff,  etc.  Burr.  App.  564, 
11099. 

B.  Declaration  Against  Husband  and 
Wife  for  Work  Done  for  Wife 
Before  Marriage, 

A.  B.  and  E.,  his  wife,  plaintiffs  in 
this  suit,  by  £.  F.,  their  attorney,  com* 
plain  of  C.  D.,  defendant,  etc.  (in  the 
usual  form).  For  that  whereas  the 
said  defendant  whilst  the  said  E.  was 
sole  and  unmarried,  to-wit,  on,  etc.,  at, 
etc.,  was  indebted  to  the  said  E.  in 
the  sum  of  two  hundred  dollars,  for 
the  work  and  labor  of  the  said  £.  by 
her  the  said  E.  before  that  time  done, 
etc.,  for  the  said  defendant,  and  at 
his  special  instance,  etc.  (or,  for  divers 
goods,  wares  and  merchandise,  by  the 
said  E.  before  that  time  sold  and  de- 
livered, to  the  said  defendant,  etc.), 
and  being  so  indebted,  he,  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, and  whilst  the  said  E.  was  sole 
and  unmarried,  to-wit,  on,  etc.,  afore- 
said, at,  etc.,  aforesaid,  undertook,  etc., 
the  said  E.  to  pay  her  the  8um  of 
money  when  he,  the  said*  defendant, 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  afterwards,  and 
whilst  the  said  E.  was  sole  and  unmar- 
ried, to-wit,  on,  etc.,  aforesaid,  at,  etc, 
aforesaid,  in  consideration  that  the 
said  E.  at  his  like  special  instance, 
etc.,  had  before  that  time  done,  etc., 
he,  the  said  defendant,  undertook,  etc., 
the  said  E.  to  pay  her  so  much  money, 
etc.,  as  she,  etc.  And  the  said  A.  B. 
and  E.  his  wife,  avers  that  the  said  E. 
whilst  she  was  sole  and  unmarried, 
therefor  reasonably  deserved  to  have, 
etc.,  whereof,  etc.  (Add  the  money 
counts,  and  the  accounts  stated  with 
the  feme  before  marriage.)  Yet  the 
said  defendant  not  regarding,  etc.,  has 
not  as  yet  paid  the  said  sums  of 
money,  or  any  part  thereof,  to  the 
said  E.  whilst  she  was  sole  and  un- 
married, or  to  the  said  A.  B.  and  E. 
his  wife,  or  either  of  them,  since  their 
intermarriage  (although  often  requested 
so  to  do).  But  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  doth 
refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  and  E.  his 
wife,  to  the  damage  of  the  said  A.  B. 
and  E.  his  wife,  of  four  hundred  dol- 
lars, and  therefore  they  bring  their 
suit,  etc.     Burr.  App.  564,  11098. 
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XL    Oom^ainti.  { 

A.  Complaint    Against    Husband    on 

Ante-Nuptial  Debt  of  Wife. 
L     That  the  defendant  W.  Z.  is  the 
wife  of  the  defendant  Y.  Z. 

II.  That  previous  to  the  marriage 
of  the  defendants;  while  said  W.  Z.  was 
sole  and  unmarried  (here  set  forth  the 
cause  of  action  against  her). 

III.  The  plaintiff  further  shows, 
that  previous  to  the  marriage  of  the 
defendants,  said  W.  Z.  owned  certain 
property,  to- wit:  (here  describe  the 
property  of  the  wife  which  the  hus- 
band has  acquired). 

IV.  That  before  their  marriage  the 
defendants  entered  into  an  ante-nuptial 
agreement  (here  state  effect  of  agree- 
ment as  to  transfer  of  property);  and 
that  the  value  of  the  separate  prop- 
erty of  said  defendant  W.  Z.  (wife), 
so    acquired    by    the    defendant    Y.    Z. 

(husband),   was  ■    dollars.      1 

Abb.  Forms  143. 

Note. — See  statutes  of  particular 
state  as  to  liability  for  ante-nuptial 
debts. 

B.  Complaint  on  Ante-Nuptial  Debt 

Where  Husband  Has  Acquired, 
After    Marriage,    Property    of 
Wife. 
(I,  n  and  III,  as  in  preceding  form.) 
IV.     That  since  the  marriage  of  the 
defendants,  and  before  this  action,  the 
defendant  W.  Z.  conveyed  to  the  de- 
fendant  Y.   Z.    (here    state    what    was 
conveyed);  and  that  the  value  of  the 
separate   property    of    the     defendant 
(wife),  so  acquired  by  the  defendant 

(husband),    was   dollars.      1 

Abb.  Forms  144. 

C.  Complaint     Against     a     Married 

Woman  on  Her  Contrctet. 

I.  That  the  defendant  is  the  wife 
of  one  M.  N. 

n.  That  at  the  time  of  making  the 
note  hereinafter  mentioned,  the  defend- 
ant was,  and  still  is,  seized  in  fee  (or 
otherwise)    in   her  own   separate  right 

of  a  farm  in  the  town  of ,  and 

county   of ,   containing   about 

acres  of  land,  of  the  value  of 

dollars. 


m.  (State  cause  of  action;  and 
either  show  that  the  transaction  was 
in  a  separate  business  carried  on  by 
her  within  this  state,  or  that  the  con- 
sideration was  a  direct  benefit  to  the 
defendant's  separate  estate,  or  else 
add)  : 

rv.     That  in  eonsideration  thereof, 


the    defendant    agreed    to    charge    her 
said    estate    with    the    amount    of   the 

said — . 

Wherefore  the  plaintiff  demands 
judgment : 

1.  That  said  note  be  a  charge  on 
said  estate  of  defendant; 

2.  That  said  estate  be  applied  to  the 
payment  of  the  sum  of dol- 
lars, with  interest  from  the  ■ 

day  of ,  18 , 

3.  That  a  receiver  be  appointed  to 
take  possession  of  the  same,  for  that 
purpose.    1  Abb.  Forms  150. 

D.    Concerning    Separate   Property, 

1.    Complaint     Alleging     Marriage 
and  Separate  Estate  pf  Plaint- 


day   of 


n.     That    on    the 


—  ,  18 ,  the  plaintiff  intermar- 

ried with  one  J.  S.,  whose  wife  she 
now  is. 

in.  That  the  consideration  of  the 
said  note  (or  of  the  said  transfer,  or, 
indorsement  of  said  note  to  the  plaint- 
iff) was  the  payment  by  this  plaintiff 
to  the  maker  (or  indorse r,  or  assignor) 

thereof,  of  the  sum  of ,  which 

said  sum  was  (or  the  principal  and 
interest  of  a  certain  sum  which  was), 
at  and  before  the  time  of  her  marriage, 
owned  by  her  (or  which  was  acquired 
by  her,  by  her  trade  or  services);  and 
thereafter  was  her  sole  and  separate 
property,  and  *  so  continued  until  the 
time  of  such  payment;  and  that  said 
note  thereupon  became  and  ever  since 
has  been  her  sole  and  separate  prop- 
erty. 

(Or,  m.  That  the  eonsideration  of 
the  said  note  (or  of  the  said  trans- 
fer, or  indorsement,  of  said  note  to  the 
plaintiff)  was  the  payment  by  the 
plaintiff  to  the  maker  (or  indorser,  or 
assignor),  of  the  sum  of dol- 
lars, which  said  sum  became  (or  was 
the  principal  and  interest  of  a  certain 
sum  which  became),  after  her  said  mar- 
riage her  sole  and  separate  property 
by  inheritance  (or  gift,  grant,  devise, 
or  bequest)  from  (a  person  other  than 
her  said  husband,  to- wit,  one)  M.  N., 
and  (continue  as  above,  from  the  *). 

Or,  m.  That  the  eonsideration  of 
(etc.,  as  above),  which  said  sum  was 
the  proceeds  of  certain  property,  which 
was  at  and  before  (etc.,  as  above), 
or  which  said  sum  was  the  proceeds 
of  certain  property  which  became  after 
(etc.>  as  above).    1  Abb.  Forms  148. 
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2.  Complaint     AUeging     Marriage 

and  Separate  Estate  of  Plaint- 
iff in  Action  Other  Than  for 
Payment  of  Money. 

n.  (State  marriage,  as  in  preceding 
form.) 

III.  That  the  property  hereinbefore 
mentioned  was,  at  and  before  the  time 
of  her  said  marriage,  owned  by  her,  and 
ever  since  has  been  her.  sole  and  sep- 
arate property. 

(Or,  III.  That  the  property  herein- 
before mentioned  was  after  her  said 
marriage  bought  by  her  with  the  pro- 
ceeds of  certain  property,  which  was  at 
and  before  the  time  of  her  said  mar- 
riage owned  by  her;  and  that  ever  since 
the  same  has  been  (as  above). 

(Or,  ni.  That  the  property  herein- 
before mentioned  became,  after  her  said 
marriage,  her  sole  and  separate  prop- 
erty, by  inheritanee  (or,  gift,  grant, 
devise,  or  bequest)  from  M.  N.,  and 
that  ever  since  the  same  has  been  (as 
above). 

(Or,  III.  That  the  property  herein- 
before mentioned  was  after  her  said 
marriage  acquired  by  her,  by  her  trade 
or  services  entered  into  on  her  own 
and  separate  account,  and  ever  since, 
etc.    1  Abb.  Forms  150. 

3.  Complaint  Against  Married  Wo- 

man, Contract  Expressed  In- 
tent To  Charge  Separate  Es- 
tate, 
(After  alleging  cause  of  action,  add) : 
That  the   defendant  is   the   wife   of 
M.  N.,  and  at  the  time  of  making  said 
indorsement    she   had   and    still   has   a 
separate  estate,  and  intended  to  charge 
such   separate  estate  by   said  indorse- 
ment. 

Wherefore  (demanding  usual  money 
judgment).     1  Abb.  Forms  151. 

4.  Complaint  Against  Husband  and 

Wife  for  Goods  Sold  for  Her 
Separate  Estate, 

1,     That  between  the  day 

of  ,  18 ,  and  the  


that    she    would    pay    for    the    same 
dollars  (or,  as  much  as  they 


day  of 


18- 


-,  at 


the  plaintiff  furnished  to  the  defend- 
ant W.  Z.,  who  was  then,  and  still 
is,  the  wife  of  the  defendant  Y.  Z., 
materials  used  for  the  building  of  a 
house  for  her,  upon,  and  for  the  benefit 
of,  her  own  separate  lands  and  prem- 
ises, situated  in  the  town  of , 

in  the  county  of 

U.  That  the  said  defendant  (wife) 
in  consideration  that  the  plaintiff  would 
furnish  such  materials  as  aforesaid, 
then  and  there   promised  the  plaintiff 


should  be  reasonably  worth),  out  of 
her  own  separate  property,  and  did 
appoint  the  same  to  be  paid  for  out 
of  her  separate  property. 

lU.  That  such  (materials  so  fur- 
nished were  reasonably  worth  the  sum 
of  dollars,  which)  sum  be- 
came due  to  the  plaintiff  from  her  on 

the day  of ,  18 , 

but  no  part  thereof  has  been  paid  (ex- 
cept the  sum  of,  etc.) 

IV.  The  plaintiff  further  shows,  on 
information  and  belief,  that  the  prem- 
ises above  mentioned  and  hereinafter 
more   particularly   described,    were,    at 

and     before     the day     of 

,  18 (which  was  the   day 


of  the  marriage  of  defendants),  since 
have  been  and  now  are,  her  sole  and 
separate   property;    and   the   same   are 

worth  about dollars,  and  are 

bounded  and  described  as  follows:  (de- 
scription of  premises). 

Wherefore  the  plaintiff  demands 
judgment  that  the  separate  property 
aforesaid  of  the  defendant  (wife)  be 
charged  with  the  payment  of  the  said 

sum  of  ■ dollars,  with  interest 

from ,  together  with  the  costs 

of  this  action,  and  that  the  said  prop- 
erty be  applied  to  the  payment  of 
the  same,  and  that  a  receiver  be  ap- 
pointed to  take  possession  of  her  said 
separate  property,  and  dispose  of  it, 
or  of  so  much  thereof  as  shall  be 
necessary  to  satisfy  the  same.  1  Abb. 
Forms  191. 

E.    Complaint  on  Ante-Nuptial  Debt 
of   Wife,   Where  Husband  Has 
Acquired  That   Which    Became 
Separate     Property     of     Wife 
After  Marriage. 
(I  and  II  as  in  II,  A.) 
m.     That  since  the  marriage  of  the 
defendants,    certain     property,     to-wit 
(here  describe  her  separate  property), 
became  the  sole  and  separate  property 
of  the  defendant  (wife),  by  inheritanee 
(or    gift,    grant,    devise,     or    bequest) 
from    (a    person    other   than    her   said 
husband,   to-wit:    one)    M.  N. 

IV.  That  thereafter  and  before  this 
action,  the  defendant  W.  Z.  conveyed 
to  the  defendant  Y.  Z.  (here  state  what 
was  conveyed);  and  that  the  value  of 
the  separate  property  of  the  defendant 
(wife),   so  acquired   by  the  defendant 

(husband),    was   dollars.      1 

Abb.  Forms  144. 
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HL    Ja  Equity. 

A.    Bill  Melaiing  to  Estate  of  Mar- 
ried Woman,  To  Enforce  Pay- 
ment  Out  of  Separate  Property 
for  Land  Conveyed  to  Separate 
Uee, 
To  the  honorable  the  jnstiees  of  the 
supreme  judicial  eourt,  etc.: 
Humbly  complaining,    showeth    unto 
your  honors  A.  G.  B.,  of  the  city  and 
state  of  New  York,  that  G.  M.  W.,  ol 
B.y  in  the  eounty  of  S.,  and  common- 
wealth    of      Massachusetts,      married 
woman,   wife   of   J.    W.    W.,    did,    as 
your  orator  is  informed  and  believes, 

on   or   about    the day    of 

•— ,  'A.  D.  1855,  purchase  in  her 

own  name  and  in  )ier  own  right,  an 
estate  of  land  and  buildings,  situated 
in  the  town  of  J.,  in  the  county  of  (j., 
and  State  of  N.  Y.,  of  one  I.  H.,  then 
of  said  town  of  J.;  which  said  estate 
consisted  of  several  parcels  or  pieces 
of  land,  as  will  more  fully  appear  by 
the  deed  thereof  from  said  I.  H.  to 
the  said  0.  M.  W.;  a  certified  copy 
whereof,  from  the  registry  where  the 
same  is  recorded,  your  orator  craves 
leave  to  produce  at  the  hearing  of  this 
case. 

And  your  orator  further  shows  that 
he  is  informed  and  believes  that  the 
consideration  or  price  of  said  estate 
purchased  by  the  said  0.  M.  W.  as 
aforesaid,  was  not  less  than  eighteen 
thousand  dollars,  which  the  said  C.  M. 
W.  paid,  or  agreed  to  pay;  and  that, 
as  a  part  of  said  price  or  considera- 
tion, the  said  C.  M.  W.  assumed  and 
agreed  to  pay  a  mortgage  for  six 
thousand  dollars  on  said  estate,  made 
by  the  said  I.  H.  to  M.  S.  and  H.  S., 
dated  on  or  about  the day  of 


,  1854;  and  that,  further,  for 

a  portion  of  said  price,  or  consideration 
of  said  purchase,  the  said  C.  M.  W., 
together  with  her  husband,  the  said 
J.  W.  W.,  made  and  executed  to  the 
said  I.  H.  a  bond  for  the  sum  of  six 
thousand  dollars,  under  seal  (a  copy 
whereof  is  hereto  annexed,  marked 
**A")>  *ttd  that,  to  secure  the  pay- 
ment of  said  bond,  the  said  C.  M.  W., 
together  with  her  said  husband,  ex- 
ecuted and  delivered  to  the  said  1.  H. 
a  mortgage  on  said  estate,  before  men- 
tioned; which  said  mortgage,  or  a  cer* 
tified  copy  thereof,  your  orator  craves 
leave  to  produce  in  court  at  the  hear- 
ing of  this  cause. 

And  your  orator  further  shows,  that, 
oa   or  about   the day    of 


■ ,   1859,   he   purchased,    for    a 

valuable  consideration,  of  the  said  I. 
H.,  the  bonds  before  mentioned,  given 
by  the  said  G.  M.  W.  and  her  said  hus- 
band to  the  said  I.  H.,  together  with 
the  said  mortgage  given  as  aforesaid 
to  secure  the  payment  of  the  same; 
which  were  assigned  to  your  orator  by 
the  said  I.  H.,  by  an  assignment  in 
writing  duly  executed,  and  delivered  by 
the   said   I.   H.   to  your  orator   on   or 

about  said day  of  , 

1859;  and  your  orator  became  thereby 
the  owner  of  said  bond  and  mortgage, 
and  the  debt  and  money  due  from  said 
G.  M.  W.  to  the  said  I.  H.,  and  ever 
since  has  and  still  does  continue  to 
own  and  hold  the  same. 

And  your  orator  further  shows,  that 
no  part  of  the  principal  sum,  or  the 
interest  thereon  of  said  bond  (or  of 
the  debt  due  from  the  said  G.  M.  W., 
as  aforesaid),  has  been  paid  since  the 
same  was  assigned  to  him;  and  he  is 
informed  and  believes  that  no  part  of 
the  principal  sum  of  said  bond  had 
been  paid  before  the  same  was  as- 
signed to  him;  but  he  is  informed  that 
the  interest  due  thereon  had  been  paid 
up  to  April,  1857;  and  there  is  now 
due  to  your  orator,  as  he  believes,  the 
whole  of  the  principal  sum  of  six 
thousand  dollars  on  said  bond,  and  the 
interest  thereon,  at  the  rate  of  six  per 
cent  per  annum,  from  April,  1857,  to 
the  present  time. 

And  your  orator  further  shows,  that 
he  is  informed  and  believes  that  the 
said  G.  M.  W.  has  not  paid  said  first- 
mentioned  mortgage  made  by  said  I.  H. 
to  H.  8.,  neither  the  interest  or  the 
principal  thereof;  but,  in  consequence 
of  her  not  paying  the  same  as  she  had 
assumed  and  agreed  to  do,  the  holders 
or  holder  of  said  mortgage  have  fore- 
closed the  same,  in  the  manner  and 
form  required  by  the  laws  of  the  state 
of  N.  Y.;  and,  under  and  in  pur- 
suance of  such  foreclosure,  said  estate 
has  been  sold  at  sheriff's  sale  to  pay 
said  mortgage;  and,  as  your  orator  is 
informed  and  believes,  said  estate  did 
not  bring  at  said  sale  above  the  sum 
of  seven  thousand  dollars,  which,  as 
your  orator  is  informed  and  believes, 
was  not  enough  to  pay  the  amount  due 
on  said  first-mentioned  mortgage. 

And  your  orator  further  shows,  that 
he  is  informed  and  believes  that  the 
said  G.  M.  W.,  together  with  her  said 
husband,  has  since  the  date  of  said  bond 
and  mortgage  given  by  her  to  the  said 
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I.  H.,  and  by  bim  assigned  to  your 
orator,  sold  and  conveyed  said  estate 
to  one  W.  for  a  large  sum  or  price,  the 
particulars  of  which  are  unknown  to 
your  orator. 

And  your  orator  further  shows,  that 
said  estate  was  conveyed  to  the  said 
C.  M.  W.,  aa  her  sole  and  separate 
property,  and  that  she  was  possessed 
of  it  as  such;  and  that,  as  your  orator 
is  informed,  she  has  other  sole  and  sep- 
arate property,  either  in  her  own  name 
or  in  the  name  or  in  the  hands  of 
some  person  as  trustee;  and  that  such 
property,  either  in  her  own  name  or 
in  the  hands  of  her  trustee,  ought  to 
be  and  is  holden  for  and  chargeable 
with  the  payment  of  the  amount  of 
said  bond,  and  the  interest  due  thereon; 
and  your  orator  ought  to  receive  and 
recover  the  same  from  the  said  C.  M. 
W.'s  estate. 

But  now,  so  it  is,  may  it  please  your 
honors,  that  the  said  C.  M.  W.  and 
the  said  J.  W.  W.,  although  often  re- 
quested to  pay  to  your  orator  the 
amount  due  to  him  upon  said  bond  and 
mortgage,  utterly  and  wholly  refuse 
and  neglects  to  comply  with  such  re- 
quest, or  to  pay  to  your  orator  the 
same,  or  any  portion  thereof;  all  which 
is  contrary  to  equity  and  good  con- 
science, and  tends  to  the  manifest  in- 
jury of  your  orator. 

In  consideration  whereof,  and  foras- 
much as  your  orator  is  entirely  remedi- 
less in  the  premises,  according  to  the 
strict  rules  'Of  the  common  law,  and 
can  only  have  relief  in  a  court  of 
equity,  where  matters  of  this  nature  are 
properly  cognizable  and  relievable;  to 
the  end,  therefore,  that  the  said  C.  M. 
W.,  upon  her  corporal  oath,  may  full, 
true,  direct  and  perfect  answer  make  to 
all  and  singular  the  matters  hereinbefore 
stated  and  charged,  as  fully  and  par- 
ticularly as  if  the  same  were  herein- 
before repeated  and  she  thereunto  dis- 
tinctly interrogated,  and  that  accord- 
ing to  the  best  of  her  knowledge,  in* 
formation  and  belief; 

And  that  your  honors  would  order 
and  find  the  amount  due  to  your  orator 
upon  said  bond  and  mortgage,  and  de- 
cree that  the  same  may  be  paid  to 
your  orator  out  of  the  separate  prop- 
erty of  the  said  0.  M.  W.,  standing 
either  in  her  own  name,  or  in  the 
hands  of  a  trustee;  and  that  your 
orator  may  have  such  other  and  fur- 
ther relief  in  the  premises  as  tlie  na- 


ture of  his  case  shall  require,  and  to 
your  honors  shall  seem  meet; 

May  it  please  your  honors  to  grant 
unto  your  orator  a  writ  of  subpoena, 
issuing  out  of  this  honorable  eourt,  to 
be  directed  to  the  said  C.  M.  W.,  there* 
by  commanding  her,  under  a  eertain 
penalty  therein  to  be  specified,  to  "be 
and  appear  personally  before  your  hon- 
ors at  a  certain  day,  then  and  there  to 
answer  all  and  singular  the  premises, 
and  to  stand  to,  perform  and  abide  sueh 
order  and  decree  therein  as  to  your 
honors  shall  seem  meet;  and  your  orator 
shall  ever  pray.  3  Dan.  Gh.  PL  ft  Pr. 
(Perkins'  ed.)  1921;  Bogers  v.  Ward, 
8  Allen  (Mass.)  387. 

A.  G.  B. 

B.  Answers, 

1.  Answer,  Statement  hy  Wife  8e^ 

strated  from  Husband  Claim' 

ing  Costs, 
I  have  long  been  separated  from  my 
husband,  and  I  hum.bly  submit  that  1 
ought  to  be  allowed  all  the  costs, 
charges,  and  expenses  incurred  by  me 
in  putting  in  my  answer  to  the  said 
bill  of  complaint  and  in  other  the 
proceedings  in  this  suit.  3  Ban.  Gh. 
PL  &  Pr.  (Perkins'  ed.)  2141. 

2.  Answer,  Statement  hy  Husband 

Disclaiming  Interest  by  Sea- 
son of  Separation, 
I  have  long  been  separated  from  my 
wife,    and    I    disclaim   all    right,   title, 
and  interest  in  or  to  the  said  legaey 

or  sum  of  $ ,  so  bequeathed  to 

my  said  wife  A.  8.,  for  her  separate 

use  by  the  will  of  the  said ^ 

as  in  the  said  bill  mentioned,  and  every 
part  thereof.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  ed.)  2141. 

C.  Decrees, 

1.    Decrees,  Sale  of  Stock  and  Paf* 

ment  to  Wife's  Separate  Use, 

It  is  ordered  and  decreed  that  the 

$ (stock)    standing,    etc,    in 

trust  in  this  cause  (the  account  of,  etc), 
be  sold,  and  that  the  money  to  arise  by 
such  sale,  and  $ — cash  in  the 


-,  to  the  credit  of  this  eaoae 
(the  *like  account,  etc.),  and  any  in- 
terest, etc.,  be  paid  to  B.,  the  wife  of 
N.,  for  her  separate  use.  3  Dan.  Ch. 
PL  ft  Pr.  (Perkins '.ed.)  2288. 

2.    Inquiry,    Whether    Any    SetiU- 
ment,  and  if  Proper,  and  if 
Not,  Direction  for  Settlement, 
The  court  doth  order  that  it  be  re- 
ferred to,  etc.,  to  inquire  whether  (the 
plaintiff  or  defendant)  A.  has  made  any 
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snd  what  settlement  or  proyision  for 
(the  plaintiff  or  defendant)  B.,  his 
-mi^j  and  the  issue  of  their  marriage, 
or  entered  into  any,  and  what  agree- 
ment for  that  purpose;  and  if  so, 
whether  the  same  is  a  fit  and  proper 
settlement  or  provision  for  the  said 
(plaintiff  or  defendant)  B.,  and  such 
issue;  and  if  it  shall  appear  that  the 
said  plaintiff  or  defendant)  has  not 
made  any  such  settlement  or  provision, 
or  that  such  settlement  or  provision, 
if  any,  is  not  fit  and  proper,  the  court 
doth  order  that  a  proper  settlement 
to  be  made  by  the  said  (plaintiff  or  de- 
fendant) A.,  on,  etc.,  be  approved  by 
the,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
od.)  2288;  2  Seton  Dee.  (Eng.  ed.  1862) 
665. 

3.  Share  Settled  by  Order,  TFit^- 

out  Deed,  Htubaiid  Bankrupt, 
The  eourt  doth  order  that  the  resi- 
due of  the  said  $ ,  etc.,  be  car- 
ried over  in  trust  in  this  cause,  ''The 
account  of  the  settlement  of  the  de- 
fendant C,  the  wife  of  W.,  and  her 
children;"  and  the  court  doth  declare 
that  the,  etc.,  so  to  be  carried  over  are 
to  be  held  in  trust  for  the  said  de- 
fendant 0.  for  her  Ufe,  and  during  her 
present  coverture,  for  her  separate  use, 
without  power  of  anticipation,  and 
after  her  decease  in  trust  for  all  the 
children  of  her  present  marriage  who 
shall  attain  the  age  of  twenty-one 
years,  or  being  daughters  shall  (attain 
that  age  or)  marry  under  that  age^ 
equally,  and  if  there  shall  be  no  such 
child,  and  the  defendant  C.  shall  survive 
the  said  W.,  her  present  husband,  in 
trust  for  her,  her  executors,  admin- 
istrators, and  assigns;  but  if  she  shall 
die  in  the  lifetime  of  her  said  husband, 
without  any  child,  in  trust  for  the  de- 
fendants P.  and  D.,  as  the  assignees 
of  his  estate  and  effects;  and  the  court 
doth  order  that  the  interest  during  the 
life  of  the  said  defendant  C,  from  time 
to  time  to  accrue  due  on,  etc.,  so  to  be 
carried  over  be,  as  the  same  accrue 
due,  paid  to  the  said  defendant  C,  the 
wife  of  the  said  W.,  for  her  separate 
use,  or  until  further  order.  3  Dan.  Ch. 
PL  ft  Pr.  (Perkins'  ed.)  2288;  1  Seton 
Dec.  (Eng.  ed.  18G2)  665,  666,  and 
notes.) 

4.  Decree     Ordering     Trustee     To 

Contribute  to  Support  of  In- 

sane  Wife. 
The  cause  having  come  before  the  full 
eourt,  for  a  final  hearing  upon  the  bill, 
answers  and  facts  agreed,  and  the  par- 
ts 


ties,  by  their  respective  counsel,  hav- 
ing been  fully  heard,  it  is  ordered  and 
decreed  that  the  said  H.  D.,  trustee  of 
the  said  J.  E.  D.,  pay  to  the  said  W. 
W.  D.,  guardian  of  the  said  J.  E.  D., 
the  sum  of  four  hundred  dollars,  the 
same  to  be  paid  in  thirty  days  after 
the  filing  of  this  decree;  and  that  he 
afterwards  pay  to  the  said  W.  W.  D. 
the  sum  of  four  hundred  dollars  an- 
nually from  the  time  of  filing  this  de- 
cree, till  the  further  order  of  the  court; 
the  same  to  be  paid  in  equal  half 
yearly  instalments;  the  said  sums  to  be 
paid  out  of  the  income  of  the  trust 
property  in  the  hands  of  the  said  H.  D. 

It  is  further  ordered  and  decreed, 
that  the  costs  of  this  suit,  'and  the  rea- 
sonable charges  of  counsel,  to  be  ap- 
proved and  allowed  by  the  court,  be 
paid  by  said  H.  D.  out  of  said  income 

In  default  of  payment  by  said  H.  D. 
of  said  sum  of  four  hundred  dollars, 
and  costs  and  expenses  hereinbefore 
mentioned,  according  to  the  terms  of 
this  decree,  within  thirty  days  as 
aforesaid,  it  is  ordered  that  an  execu- 
tion issue  for  the  same  in  due  form  of 
law. 

It  is  further  ordered  and  decreed, 
that  the  said  W.  W.  D.  apply  the  sev- 
eral sums  as  aforesaid,  except  the  said 
costs  and  charges,  to  the  support  and 
maintenance  of  the  said  J.  E.  D.,  so 
that,  in  addition  to  what  shall  be  fur* 
nished  for  her  by  him  out  of  his  pri- 
vate' property,  she  may  be  supplied 
with  everything  that  ought  reasonably 
to  be  provided  for  her  comfort  and 
convenience. 

By  the  court.    Boston,  Jan.  16,  1863. 
(Signed)   G.  C.  W.,  clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2289;  Davenport  v,  Davenport,  5  Allen 
(Mass.)  464. 
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Special  Assessments: 
Answer,  Pleading  Illegality    o£    As- 
sessment. 
I.    Answors. 

A.  Answer,   Thai   the  Contract   Wcu 

Cover  fctr  Wager, 

I.  That  at  the  time  of  the  alleged 
contract  the  defendant  was  not  a 
dealer  in  the  merchandise  mentioned 
therein,  nor  had  he  possession  or  con- 
trol of  any  thereof. 

II.  That  it  was  the  intent  of  the 
parties  not  to  make  any  actual  sale  or 
delivery  thereof,  but  at  maturity  of 
the  said  contract  that  the  difference 
between  the  market  value  and  the  con- 
tract price  should  be  paid  by  one  party 
to  the  other. 

III.  That  the  market  price  of  such 
merchandise  at  the  maturity  of  the 
contract  was,  at  the  time  of  making 
the  contract,  contingent  and  uncertain; 
and  the  contract  was  a  mere  wager  on 
the  future  market  price  thereof,  and 
contrary  to  ithe  statute.    2  Abb.  Forms  45. 

B.  Answer,     That     Debt     Was     for 

Money 'Lost  at  Play. 

I.  That  the  defendant  and  the 
plaintiff  played  together  at  a  game  of 
chance  called  ,  for  stakes,  up- 
on credit;,  and  not  for  ready  money; 
and  at  said  gaming  the  plaintiff  won 

dollars     of    the     defendant, 

which  he  did  not  pay. 

n.  That  thereafter  the  defendant 
gave  the  plaintiff  the  note  mentioned 
in  the  complaint  for  said  money  so 
staked  and  lost.     2  Abb.  Porms  45. 

0.  Answer,    That    the    Contract     Is 

Foreign  One,  Void  by  Law  of 
Place, 

1.  That  the  (contract)  alleged  in 
the   complaint  was  made  without  this 

state,  and  in  the  state  of (or, 

in  the  kingdom  of  France),  where  the 
defendant  was  then  domiciled. 

n.  That  by  an  act  of  the  legis- 
lature of  said  state,  entitled.  An  Act, 
etc.,  passed  on,  etc.,  it  is  enacted  that 
(here  set  forth  the  law  relied  on,  and 
if  there  be  exceptions,  add  allegations 
showing  that  the  contract  is  not  with- 
in them).    2  Abb.  Forms  44. 

D.  Answer,  That  Note  Was  Oiven  To 
Compound  Felony, 

I.  That  heretofore,  on,  etc.,  at,  etc., 
one  L.  M.,  the  son  of  the  said  defend- 
ant, had  feloniously  (here  desiguAte 
the  crime,  e.  g,,  thus),  stolen,  t^ken, 
and  carried  away  a  horse,  the  prop- 
erty' of  the  plaintiff. 


n.  That  the  said  defendant,  in  or- 
der to  compound  and  settle  said  fel- 
ony, gave  the  said  note;  in  considera- 
tion of  which,  the  plaintiff  and  othera 
desisted  from  informing  and  proseent- 
ing  upon   said  felony. 

m.  That  there  was  no  other  con- 
sideration for  said  note.  2  Abb.  Forms 
45. 

E.  Answer,   Note   for   Liquors   Sold 

Without  License. 

I.  That  the  only  consideration  for 
said  note  was  for  the  sale  of  strong 
or  spirituous  liquors,  sold  by  said 
(payee),  in  quantities  less  than  five 
gallons  to  said  defendant  in  the  town 

of  ^   and  county  of  , 

the  said  (seller),  at  the  time  of  such 
sale,  having  no  license  for  the  sale 
thereof,  as  required  by  the  laws  of 
18—,  either  grocer  or  tavern  licenae. 

n.  That  the  said  note  was  trans- 
formed to  the  plaintiff  after  it  was 
due,  and  without  consideration,  and 
after  he  had  the  full  notice  of  the 
foregoing  facts.    2  Abb.  Forms  4^ 

F.  Answer,  Usury  by  Antedating  Be* 

curity, 

L  That  he  gave  said  bond  and 
mortgage  upon  a  loan  made  to  him  by 
the     plaintiff,     and     which    was    first 

agreed   for   on   the    day    of 

,  18-^ (or,  to  secure  the  pur- 
chase money  of  lands  conveyed  to  him 

by  the  plaintiff  on  the  day 

of  ■ ,  18 ,  on  which  day,  and 

not  before,  said  purchase  money  ac- 
crued to  the  plaintiff). 

n.  That  the  said  bond  and  mort- 
gage were  antedated  as  of  the 

day  of ,  18 ,  upon  an  agree- 
ment between  the  parties,  that  the  de- 
fendant should  secure  and  pay  to  the 
plaintiff,  in  addition  to  interest  at  the 
rate  of  seven  per  cent,  on  said  loan 
(or,  purchase  money)  from  said  dajr, 
the  further  sum  of dollars 


interest  thereon  from  the  day  on  whieh 
said  bond  and  mortgage  bore  date,  un- 
til the  day  above  named,  as  a  cover 
for  usury. 

m.  That  in  pursuance  of  said  usnrl- 
ous  agreement,  the  said  bond  and  mort- 
gage were  given,  and  thereafter  said 

sum    of   » —  was   paid   by  the 

defendant,  and  exacted  and  accepted 
by  the  plaintiff.    2  Abfo.  Forms  46. 

IMPRISONMENT  FOB  DEBT.— 8e« 
Arbbst  in  Civil  Cases;  Judgmbntq 
AND  Decrees,  ENroEoxMtiNT  Qy« 
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INCEST. 

Indictment  fctr  Incest  (a). 

'*The  grand  jury  of  said  county 
charge,  that  before  the  finding  of  this 
indictment,  William  Baker,  being  then 
and  there  the  father  of  one  Elizabeth 
Baker,  and  ■  within  the  degree  of  con- 
sanguinity within  which  marriages  are 
declared  by  law  to  be  incestuous  and 
void,  and  then  and  there  knowing  the 
said  Elizabeth  Baker  to  be  his  daugh- 
ter, did  then  and  there  live  with  the 
said  Elizabeth  Baker  in  a  state  of 
adultery,  against  the  peace  and  dig- 
nity of  the  state  of  Alabama. '^  Baker 
r.  State,  30  Ala.  521. 

Indictment  for  Incest  (b). 

''That  said  defendant,  Lewis  Kaiser, 
on  or  about  the  first  day  of  January, 
A.  D.  1895,  and  before  the  finding  and 
presentation  of  this  indictment,  at  the 
county  of  Placer,  and  state  of  Califor- 
nia, did  wilfully,  unlawfully,  knowing- 
ly, ineestuously,  -and  feloniously,  upon 
the  person  of  one  Cordelia  Kaiser,  the 
daughter  of  said  Lewis  Kaiser,  commit 
fornication  and  have  sexual  intercourse 
with,  ajid  carnally  know  the  said  Cor^ 
delia  Kaiser,  contrary,"  etc.  People 
r.  Kaiser,  119  Cal.  456,  51  P<ac.  702. 

Indictment  for  Incest  (c). 

The  jurors  of  the  grand  jury  of  the 
state  of  Ohio,  within  and  for  the  body 
of  the  county  of  Lake,  impaneled, 
sworn  and  charged  to  inquire  of  crimes 
and  oifenses  committed  within  said 
county  of  Lake,  in  the  name  and  by 
the  authority  of  the  state  of  Ohio,  on 
their  oaths,  do  further  find  and  pre- 
sent that  Benjamin  Robert  Brown,  late 
of  said  county,  on  the  eighth  day  of 
November,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eighty- 
five,  with  force  and  arms,  in  said 
county  of  Lake,  and  state  of  Ohio,  be- 
ing then  and  there  an  unmarried  man, 
did  commit  fornication  with  Bose 
Cramer,  by  then  and  there  unlawfully 
and  feloniously  having  sexual  inter- 
course with  the  said  Rose  Cramer,  the 
said  Benjamin  Robert  Brown  being 
then  and  there  the  uncle  of  the  said 
Rose  Cramer,  and  the  said  Rose  Cramer 
being  then  and  there  the  niece  of  the 
said  Benjamin  Robert  Brown,  and 
the  said  Benjamin  Robert  Brown,  and 
the  said  Rose  Cramer  then  and  there 
having  knowledge  of  their  relationship, 
contrary  to  the  form  of  the  statute 
in  sueh  case  made  and  provided^  and 


against  the  peace  and  dignity  of  the 
state  of  Ohio.    State  r.  Brown,  47  Ohio 
St.  102. 
Indictment  for  Incest  (<2)» 

"Did  unlawfully,  feloniously  and  in- 
cestuously  commit  adultery  with  one 
Ella  Branham,  a  single  and  unmarried 
female  person,  by  then  and  there 
feloniously  and  incestuously  liaving 
carnal  knowledge  of  her,  the  said  Ella 
Branham, — he,  the  said  Will  Nations, 
and  she,  the  said  Ella  Branham,  then 
and  there  being  first  cousins,  and  he, 
the  said  Will  Nations,  then  and  there 
being  a  married  man,— against  the 
peace  and  dignity  of  the  state  of  Ar- 
kansas." Nations  v.  State,  64  Ark. 
467,  43  S.  W.  396. 

INCONSISTENCY  OP  REMEDIES.— 
See  Choice  and  Elbotion  of  Rem- 
edies. 

INDEBITATUS  COUNT.— See  Assump- 
sit. 

INDECENT  EXPOSURE.— See  Obscjkn- 

ITY. 
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1     ]>6Claration  for  Not  Indemnif^^ing, 

595 

n.    Complaintfl^  595 

A.  Of  Surety  Against  Principal,  596 

B.  On    Promise    To    Indemnify    on 

Action,  596 

C.  By  Betiring  Partner  on  Bond  To 

Indemnify,  597 

D.  Betiring  Partner  Against  Bemain- 

ing  Partners,  598 

CROSS-REPERENCES : 

Lost  Instruments: 

Decree,  Order  in  Case  of  Lost  Deed, 
With   Injun  ction ; 

Decree,  Order  in  C^se  of  Lost  Mort- 
gage Deeds; 

Decree  for  Indemnity  Against  Lost 
Bill  of  Exchange. 
Sheriffs  and  Constables: 

Bond  of  Indemnity  to  Sheriff,  Title 
of  Property  in  Dispute; 

L   Dedaratioii  for  Kot  Indemnif^g. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  and 
for  his  accommodation,  would  make  and 
deliver  to  one  T.  H.,  his  certain  promis- 
sory note,  in  writing,  and  thereby 
promise  to  pay  to  the  said  T.  H.,  or 
order,  on  demand,  the  sum  of 
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dollars,  as  for  value  received  by  the 
said  plaintiff  of  the  said  T.  H.,  he,  the 
said  defendant,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  that  he,  the  said  defendant, 
would  save  harmless  and  indemnify  the 
said   plaintiff   against   the  payment   of 

the  said  sum  of dollars,  in  the 

said  note  mentioned,  and  all  charges 
and  expenses  he  should  bear,  sustain 
or  be  put  unto,  by  reason  of  his  making 
and  delivering  of  the  said  note  to  the 
said  T.  H.;  and  the  said  plaintiff  in 
fact  saith,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said 
defendant,  afterwards,  to-wit,  on,  etc., 
aforesaid,  at,  etc.,  aforesaid,  did  make 
his  certain  promissory  note  in  writing, 
bearing  date  the  same  day  and  year 
aforesaid,  and  did  thereby  promise  to 
pay  to  the  said  T,  H.,  or  order,  on  de- 
mand, the  said  sum  of dollars, 

as  for  value  received  by  the  said 
plaintiff  of  the  said  defendant;  and 
that  he,  the  said  plaintiff,  did  de- 
liver the  said  note,  so  made  by  him 
as  aforesaid,  to  the  said  T.  H.;  and 
the  said  plaintiff  further  saith,  that  the 
said  defendant,  not  having  saved  harm- 
less and  indemnified  the  said  plaintiff, 
against  the  payment  of  the  said  sum 
of dollars,  in  the  said  note  con- 
tained, by  the  payment  thereof,  or  of 
any  part  thereof,  to  the  said  T.  H.; 
and  the  said  sum  of  money  being 
wholly  unpaid,  he,  the  said  plaintiff, 
afterwards,  to-wit,  on,  etc.,  at,  etc., 
was  compelled  and  obliged  to  pay,  and 
did  then  and  there  pay  to  the  said 
T.  H.,  the  said  sum  of dol- 
lars, in  the  said  note  mentioned  and 
contained,  being  then  and  there  due 
and  payable  by  virtue  of  the  said  note, 
whereof  the  said  defendant,  afterwards, 
to-wit,  on,  etc.,  at,  etc.,  aforesaid,  had 
notice.  Nevertheless  the  said  defend- 
ant, not  regarding,  etc.,  hath  not  yet 
repaid   to   the    said   plaintiff,   the  said 

sum  of  dollars,  or  any  part 

thereof,  nor  in  anv  manner  indemnified 
him  on  account  of  his  having  paid  the 
same  (although  so  to  do,  he,  the  said 
defendant,  afterwards,  to-wit,  on,  etc., 
and  oftentimes  since  hath  been  re- 
quested by  the  said  plaintiff,  to-wit,  at, 
etc.,  aforesaid),  but  hath  hitherto, 
wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse  so  to  do,  to- 
wit,  at,  etc.,  aforesaid.  (Add  the 
money  counts,  account  stated  and 
breach.)  Burr.  App.  264,  |528;  2  Chit. 
PL  318. 


n.    Oomplaints. 

A.  Complaint  of  Surety  Againgt  PriU' 

cipal  on  Promise  To  Indemnify, 

I.  That  on   the day    of 

,  18 ,  at f  the  de- 
fendant, in  consideration  that  the 
plaintiff  would  become  surety  for  him 
by  executing  a  bond  (or  other  obliga- 
tion), of  which  a  copy  is  annexed  as 
a  part  of  this  complaint,  the  defendant 
promised  and  agreed  with  the  plaintiff 
that  he  would  indemnify  him,  and  save 
him  harmless  from  and  against  all  dam- 
ages, costs,  and  charges  which  he  might 
sustain  by  reason  of  his  becoming 
surety  as  aforesaid. 

II.  That  the  plaintiff,  confiding  in 
such  promise  of  the  defendant,  duly 
executed  and  delivered  such  bond  (or 
other  obligation). 

III.  That  the  defendant  did  not  in- 
demnify the  plaintiff,  and  save  him 
harmless  from  such  damages,  costs,  and 
charges;  but,  on  the  contrary,  the 
plaintiff,  by  a  judgment,  on  or  about 

the  day  of ,  18 , 

duly  given  against  him  by  the 

court,  at ,  in  an  action  brooght 

against  him  upon  said  bond,  was  com- 
pelled  to   pay,   and   on   or   about   the 

day   of ,     did     pay 

dollars  to  ,  in  satis- 
faction and  discharge  of  said  bond,  and 
he  incurred  also  necessary  costs  and 
expenses  in  said  action  and  on  account 
of  said  bond,  to  the  amount  of  ^— — 
dollars. 

IV.  That  the  defendant  had  notice 
of  the  premises,  but  has  not  repaid 
any  part  thereof  to  the  plaintiff.  1 
Abb.  Forms  363. 

B.  Complaint  on  Promise  To  Indem- 

nify     on     Action     for    Money 
Which  Defendant  Claimed. 

L     That   on   or  about   the  ■ 

day    of f   18 ,   one   M.    N, 

deposited  with  the  plaintiff  -^— ^— 
dollars. 

IL    That  afterwards,  on  the 

day  of  f  18 ,  the  plaintifiEy 

at  the  request  of  the  defendant,  de- 
livered to  him  the  said  sum  of  money 
of  the  said  M.  N.,  the  defendant  then 
claiming  the  same,  and  the  plaintiff 
not  knowing  to  whom  the  same  be- 
longed. 

in.  That  the  said  M.  K.  then 
threatened  to  commence  an  action  at 
law  against  him  for  the  recovery  of 
said  money. 

rv.       That      afterwards,      on      tli^ 
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day  of 


18- 


plaintiff,  at  the  request  of  the  defend* 
ant,  agreed  with  the  defendant  that  he 
'Would  defend  any  action  which  the  said 
M.  N.  should  commence  against  him 
for  the  said  money;  and  the  defend* 
ant,  in  consideration  of  the  premises, 
then  promised  the  plaintiff  to  save  him 
harmless  from  the  consequences  of  the 
said  action. 

V.  That  the  said  M.  N.  afterwards, 
on  (etc.),  prosecuted  an  action  against 
the  plaintiff  in  the  court  of  common 
pleas,  of  county,  for  the  re- 
covery of  the  said  sum  of  money,  of 
^which  the  defendant  then  had  notice. 

VT.  That  the  plaintiff,  with  the 
privity  of  the  defendant,  and  to  the 
best  of  his  ability,  defended  the  said 

action;  but  the  said  M.  N.  in 

term,  18 ,  of  said  court,  recovered 

a  judgment  against  the  plaintiff  in  said 
action,  to  the  amount  of dol- 
lars; and  afterwards,  an  execution  is- 
sued upon  the  said  judgment,  and  the 
plaintiff,  to  prevent  his  property  from 
being   taken    on    said    execution,     was 

forced  to  pay,  and  on  the -^  day 

of  ,  18 ,  did  pay  the  said 

Bum  of  dollars,  and,  also,  the 

sum  of dollars,  for  poundage 

and  officer's  fees,  and  other  expenses 
upon  the  said  writ.  And  the  plaintiff 
was  also,  by  means  of  the  premises, 
put  to  other  charges  and  expenses  of 
his  moneys,  amounting  to  the  sum  of 
dollars,  in  defending  and  set- 
tling the  said  action.  1  Abb.  Forms 
368. 

C.  Complaint  by  Betiring  Partner 
Against  Sureties  in  Partner's 
Band  To  Indemnify, 

L     That    on   the    day    of 


-,  18-^ ,  the  plaintiff  and  one 

M.  K.,  theretofore  co-partners  in  busi- 
ness as  plumbers,  in  the  city  of 
—  ,  under  the  firm  name  of  M.  K. 

k  M.  G.,  dissolved  their  connection  as 
sneh  co-partners,  and  thereupon  en- 
tered into  an  agrieement  in  writing,  of 
said  date,  duly  executed  and  signed  by 
them  respectively,  and  delivered,  where- 
by it  was,  among  other  things,  mutual- 
ly agreed  that  the  said  M.  K.  should 
retain  and  keep  to  his  sole  and  separate 
use  all  and  singular  the  partnership 
property  of  every  name  and  character, 
whether  in  action  or  possession,  and 
wheresoever  situated;  and  in  considera- 
tion thereof,  whereas  the  said  co-part- 
nership   was   indebted   to   sundry   per- 


sons in  sundry  'considerable  sums  of 
money,  he  should  pay  and  discharge 
the  debts  so  due  by  the  said  firm  to 

the  extent  of dollars  from  his 

own  individual  resources,  and  to  the 
like  extent  hold  the  plaintiff  harmless 
and  indemnified,  of  and  from  and  by 
reason  of  any  claims  or  liabilities  due 
by  the  said  firm  (or,  instead  of  stat- 
ing the  substance,  say,  which  agree- 
ment contained  covenants  on  the  part 
of  the  said  M.  K.,  of  which  the  follow- 
ing is  a  copy:  copy  of  covenant). 

II.  That  the  defendants,  in  consid- 
eration of  said  agreement  between  said 
M.  K.  and  the  plaintiff,  and  of  one  dol- 
lar to  each  of  them  then  paid  by  the 
plaintiff,  entered  into  an  understanding 
in  writing,  duly  executed  and  signed 
by  them  respectively,  and  delivered  to 
the  plaintiff  (a  copy  whereof  is  an- 
nexed as  a  part  of  this  complaint) ^ 
whereby  they  severally  undertook  and 
bound  themselves  to  the  plaintiff  for 
the  faithful  performance  by  the  said 
M.  K.  of  the  covenants  in  said  agree- 
ment to  be  kept  and  performed  on  said 
M.  K.'s  part. 

III.  That  said  M.  K.,  under  his  said 
agreement  with  the  plaintiff,  retained 
and  kept  to  his  sole  and  separate  use 
all  the  partnership  property  of  the 
firm;  but  has  not,  pursuant  thereto, 
paid  and  discharged  the  debts  due  by 
said  firm  to  the  extent  aforesaid;  and 
has  failed  to  hold  this  plaintiff  harm* 
less  and  indemnified  to  the  like  extent, 
of  and  from  and  by  reason  of  any 
claim  or  liabilities  due  by  the  said 
firm. 

rv.  That  at  the  time  of  the  dissolu- 
tion of  the  partnership,  and  agreement 
aforesaid,  the  said  firm  were  indebted 

to  the  firm  of  L.  &  Co.  of y  for 

merchandise  sold  and  delivered,  in  the 

sum    of dollars,     which    was 

then  due  and  payable;  which  indebted- 
ness  formed   a   part    of   the 

dollars,  debts  of  M.  K.  and  M.  G.,  and 
was  included  among  such  debts,  to  be 
paid  by  the  said  M.  K.,  under  his  agree- 
ment aforesaid  with  the  plaintiff;  but 
the  said  M.  K.,  although  Requested, 
would  not  pay  L.  &  Co.  their  said  de- 
mand, or  any  part  thereof. 

V.     That   on   the  day    of 

last,  an  action  was  duly  com- 
menced by   the   plaintiff,   in   the   court 

of y  to   recover  upon   and   by 

virtue  of  the  aforesaid  agreement,  from 
the  said  M.  K.  the  said  amount  with 
interest,  then  due  by  the  said  M«  £• 
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and  M.  G.  to  the  said  firm  of  L.  &  Co^ 
amounting  to dollars,  and  in- 
terest thereon;  and  such  proceedings 
were  thereupon  had,  that  on  the  tenth 
daj  of  December  Inst.,  judgment  was 
recoyered  in  such  action  (which  was 
duly  given)  in  favor  of  the  plaintiff 
asainst  the  said  M.  E.,  for  the  sum 

of  — doIlarS|    including    costs; 

upon  which  judgment  execution  was  at 
once  duly  issued  against  the  said  M. 
K.,  and  is  returned  wholly  unsatisfied. 

VI.  That  prior  to  the  commencement 
of  said  action,  the  plaintiff  caused  no* 
tice  in  writing  to  be  served  on  the  de* 
fendants  respectively,  as  sureties  afore- 
said, of  his  intention  to  commence  such 
action  to  compel  the  payment  of  the 
indebtedness  aforesaid  to  said  L.  is  Co., 
by  said  M.  K,,  or  for  him;  but  the  de- 
fendants altogether  neglected  to  pay 
attention  to  said  notice. 

Vn.  That  the  plaintiff  has  neces- 
sarily paid  or  expended,  in  consequence 
of  the  neglect  and  refusal  of  said  M.  K. 
to  comply  with  his  agreement  aforesaid 
with   the   plaintiff,   at    different   times 

since  the  said day  of , 

18 — ,  in  addition  to  the  costs  of  said 
action  included  in  said  judgment,  for 
legal  costs,  counsel  fees,  disbursements, 
and  for  other  reasonable  expenses, 
divers  sums  of  money,  amounting  in  the 

aggregate    to dollars,   whicn 

remain  due  and  unpaid  to  the  plaintiff 
by  the  said  M.  K.,  who,  although  (on 

the day  of  — > ,  18 — ), 

requested,  refuses  to  make  payment 
thereof  to  the  plaintiff. 

VIII.   That  the  defendants  (although, 

on  the day  of ,  18 — , 

requested),  have  not  paid  to  the  plain- 
tiff the  amount  of  said  judgment,  or 
the  legal  costs,  counsel  fees,  disburse- 
ments, and  expenses  aforesaid.  1  Abb 
Forms  866. 

D.  Complaint  hy  Betiring  Partner  an 
Bemaining  Partners^  Promise 
To  Indemnify  Him  Against 
Damage. 

L  That  the  plaintiff  and  the  defend-, 
ants,  having  been  partners  in  trade  at 
'  — >  under  the  firm  of  B.  &  Z.,  on 
the day  of ,  18 — ,  dis- 
solved the  partnership,  and  mutually 
agreed  that  the  defendants  should  take 
and  keep  all  the  partnership  property, 
pay  all  debts  of  the  firm,  and  indem- 
nify the  plaintiff  against  all  claims  that 
might  be  made  upon  him  on  account 
of  any  indebtedness  of  the  said  firm, 


and  all  eosts  and  charges  thence  aris- 
ing. 

n.  That  the  plaintiff  duly  performed 
all  the  conditions  thereof  on  his  part. 

III.  That  the  defendants  have  not 
paid  all  said  debts  nor  indemnified  the 
plaintiff   therefrom;    but,   on    the    eon- 

trary,  on  the day  of f 

18 — ,  one  M.  N.  recovered  judgment, 
which  was  duly  given  in  the  —  ■ 

court  against  the  plaintiff  and  defend- 
ants upon  a  debt  due  from  the  said 
firm  to  the  said  M.  N.,  of  which  debt 
the  defendants   had  notice  but  failed 

to   pay,   and   on   the day   of 

,  18 — ,  the  plaintiff  paid 

dollars  in  satisfaction  of  the  same. 

(IV.  And  for  a  further  breach,  the 
plaintiff  alleges,  etc.,  setting  forth  any 
other  liabilities.) 

y.  That  the  defendants  have  not 
paid  the  same  to  the  plaintiff.  1  Abo. 
^orms  365. 


INDIANS. 

Indictment  for  Selling  Spirituous  Liquor 
to  Indian, 
That  the  defendant  (naming  him), 
on,  etc.,  at,  etc.  (stating  the -time  and 
place),  sold  and  disposed  of  a  quantity 
of  spirituous  liquor,  to-wit,  a  pint  of 
whiskey  of  the  value  of  ten  cents,  to 
an  Indian  of  this  state,  of  the  Miami 
nation  of  Indians,  the  name  of  which 
said  Indian,  to  the  jurors  aforesaid  is 
wholly  unknown,  contrary  to  the  form 
of  the  statute  and  against  the  peace 
of  the  state.  State  f.  Jackson,  4 
Blackf.    (Ind.)    49. 


INDICTMENT  AND  INFOBMATION. 

L    Oairtloii  of  Indictment,  605 

n.    Commencement  of  Indictment^  605 

A.  Addition  as  Widow,  605 

B.  Addition  <u  Yeoman,  605 

0.    Person  Known  by  More  Than  One 
Name,  605 

D.  Addition  as  Wife,  605 

E.  Offense  on  High  Seas,  605      • 

F.  Of  Second  or  Subsequent  Count, 

606 
m.    ConcluslonB  of  Indictments  606 

A.  Offense  at  Common  Law,  606 

B.  Offense  Under  Statute,  606 

IV.  Informations^  606 

A.  General  Form,  606 

B.  Ex   Offldo   by  Attorney   General^ 

606 

V.  Statements  XTsed  in  Framing  In- 

dictments, 607 
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CBOSS-BEFERENCES : 
Abduction: 

Indictment,  Abdaction  of  Woman  on 

Aceount  of  Her  Fortune; 
Indictment,   Abduction    of    Girl    Un- 
der Sixteen; 
.  Indictment,  Stealing  Child  Under  Age 

of  Ten  Tears. 
Abortion  : 

Indictment  for  Administering  Poison 

To  Procure  Hiscarriage; 
Indictment  for  Using  Instruments  To 

Procure  Miscarriage; 
Indictment  for  Using  Instrument  and 
Administering  Drugs. 

ACCI8S0RIES   ▲ND    ACGOliPLICES : 

Indictment    of    Principal    in    Second 

Degree; 
Indictment  of  Accessory  Before  tbe 

Tact  With  Principal; 
Indictment  of  Accessory  Before  Fact, 

Principal   Convicted; 
Indictment  of  Accessory  Before  Fact 

as  Substantive  Felony; 
Indictment  Against  Accessory  After 

Fact  With  Principal; 
Indictment  Against  Accessory  After 

Fact,  Principal  Convicted. 
Adulteration  : 

Indictment  for    Selling    Adulterated 

Milk  (a,  b,  c); 
Indictment  for  Having  in  Possession 

Adulterated  Milk; 
Complaint   for   Keeping   Adulterated 

Liquors. 
Abulteby; 

Indictment  for  Adultery; 
Indictment  for  Adultery,  Continuous 

Acts. 
Affray: 

Indictment  for  an  Affray. 
Animals: 

Indictment   for   Nuisance   for   Keep- 
ing Furious  Dog  Unmuzzled  Near 

Highway. 
Arson: 

Indictment    for    Arson    at    Common 

Law; 
Indictment   for    Arson,    Burning    in 

Night  Time; 
Indictment,    Setting    Fire    to    Hay- 
stack; 
Indictment  for  Setting  Fire  to  Own 

House; 
Indictment   for    Attempt     To    Burn 

Court  House; 
Indictment   for    Attempt    To    Burn 

Bam. 
Assault  and  Battery: 

Indictment  for  Common  Assault  and 

Battery; 
Indietmant  for  Two>  Assaults; 


Indictment,  Tearing  Hair; 
Indictment,     Encouraging     Dog     To 

Bite; 
Indictment,  Riding  Over  Person  With 

Horse; 
Indictment    for    Aggravated    Assauic 

and  Battery. 

Bastardy  Proceedings: 
Indictment  for  Bastardy. 

Bigamy: 

Indictment  (a,  b,  e,  d). 

Blasphemy: 
Indictment  at  Common  Law  for  Ver- 
bal Blasphemy. 

Breach  of  the  Peace: 

Indictment  for  Using  Profane  and 
Abusive   Language; 

Indictment  for  Breach  of  the  Peace 
by  Noise  and  Disturbance. 
BRIBERY: 

Indictment  for  Attempting  To  Bribe; 

Indictment  for  Giving  Bribe  at 
Election; 

Indictment  for  Accepting  Bribe; 

Indictment  for  Agreement  To  Bribe. 
Burglary: 

Indictment  for  Burglary  With  Intent 
To  Steal; 

Indictment  for  Burglary  and  Actual 
Stealing; 

Indictment  for  Burglary  With  In- 
tent, and  Actual  Stealing; 

Indictment  for  Breaking  Out  of 
House; 

Information  for  Burglary. 
Civil  Bights: 

Indictment    for    Befusing    Accommo- 
dations Under  State  Law. 
Compounding  Crime: 

Indictment   for   Compounding   Crime. 
Conspiracy: 

Indictment,  General  Form; 

Indictment  for  Conspiracy  To  De- 
fraud Bank; 

Indictment  for  Conspiracy  To  Charge 
With  Receiving  Stolen  Goods. 
Counterfeiting  : 

Indictment  for  Counterfeiting  Coins; 

Indictment  for  Having  in  Possession 
Instruments   for   Counterfeiting; 

Indictment  for  Passing  Counterfeit 
Coin; 

Indictment  for  Passing  Counterfeit 
Bank   Note; 

Indictment,  Having  in  Possession 
Counterfeit  National  Bank  Note 
With  Intent  To  Pass  Samo, 

Indictment,  Having  in  Possession 
Counterfeit  Note  With  Intent  To 
Pass  the  Sam^; 

Indictment  for  Having  in  Possession 
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Counterfeit    United    States    Note, 

Excusing  Particular  Description. 
Gkuelty  to  Animals: 
Indictment    for    Overdriving     Team 

(a),   (b); 
Indictment,  Turning  Fox    Loose    to 

Dogs; 
Indictment;  Burning  a  Goose. 

Death  by  Wrongful  Act: 

Indictment  Against  Railroad  for 
Death  by  Negligence. 

Disorderly  Conduct: 

Indictment  for  Disorderly  Conduct, 
Drunkenness; 

Complaint  for  Using  Vulgar  Lan- 
guage in  Hearing  of  Children; 

Complaint  for  Disturbing  Peace  by 
Noise  and  Profanity; 

Information,  Loud  and  Indecent 
Language; 

Complaint,  Peeking  in  Window  of 
Dwelling; 

Complaint,  Language  Likely  To 
Cause  a  Breach  of  Peace; 

Complaint,  Discharging  Firearms,  in 
Corporate  Limits; 

Indictment  for  Being  a  Street  Walk- 
er. 

Disorderly  House: 
Indictment    for   Keeping    Disorderly 

House  (a,  b,  c); 
Indictment  for  Keeping    House    for 

Fighting  Cocks; 
Indictment     for      Keeping      Bawdy 

House; 
Information  for  Keeping  Disorderly 

House; 
Indictment  for  Leasing  Property  for 

Disorderly  House. 

Disturbing  Public  Assembly: 

Indictment  for  Disturbing  Congrega- 
tion; 

Indictment  for  Disturbing  Meeting 
by  Riotous  Conduct; 

Indictment  for  Disturbing  Religious 
Worship  (a,  b); 

Indictment  for  Disturbing  Religious 
Meeting  in  Private  House; 

Indictment,      DisturDing      Salvation 
Army. 
Elections:  ,., 

Information  for  Refusal  of  Official 
To  Administer  Oath  to  Elector; 

Indictment  for  Intimidating  Elector 
by  Threat  of  Imprisonment; 

Indictment  for  Giving  Intoxicant  to 
Elector; 

Indictment  for  Interference  With 
Election  Officer; 

Indictment,  Failure  of  Election  Offi- 
cers To  File  Copy  of  Poll-Books; 


Indictment,  False  Statement  as  to 
Time   of  Residence; 

Indictment  for  Stating  False  Resi- 
dence on  Registration; 

Indictment,  Voting,  Not  Being  a 
Legal   Voter  in  District; 

Indictment  for  Voting,  Disqualifiea- 
tion,  Conviction  for  a  Felony; 

Indictment  for  Repeating  at  Elec- 
tion; 

Indictment,  Betting  on  Result  of 
Election. 

EliBEZZLElCENTt^ 

Indictment  Against  Clerk  of  Bank- 
ers; 

Information  for  Embezzlement  by 
Attorney; 

Indictment  for  Embezzlement  of 
Property; 

Indictment  for  Aiding  and  Abetting 
Embezzlement ; 

Indictment  for  Embezzlement  of  City 
Funds; 

Indictment  for  Ehnbezzlement  by  Em- 
ploye. 

EliBRACEBY: 

Indictment  for  Embracery,  Attempt- 
ing To  Influence; 
Indictment  for  Embracery,  Indefinite 

Offer   of  Gain,   Defendant   Not    a 

Party; 
Indictment  for  Embracery,  Offer  of 

Specific  Property, 
Estrays: 
Indictment  for  Using  Estray; 
Indictment  for  Converting  Estray. 
Extortion  : 
Indictment  Against  a  Constable  for 

Extortion. 
False  Imprison  icent: 

Indictment   for  False  ImpriaonmenU 
False  Personation: 
Indictment  for  False  Personation  of 

Owner  of  Stock; 
Indictment  for  False  Personation  of 

Bail; 
Indictment,    Allegation     of     Falsely 

Receiving  Process  as  Another; 
Information,   Obtaining   Property   or 

Money  by  False  Personation.  . 
Forcible  Entry  and  Detainer: 
Indictment   for  Forcible   Entry   and 

Detainer. 
Forgery: 
Indictment  for  Forging  Bond; 
Indictment   for   Forgery,   Promissory 

Note  and  Indorsement; 
Indictment   for  Forgery,    Deed    and 

Acknowledgment; 
Indictment  for  Forgery,  Bank  Cheek; 
Indictment  for  Forgery,  Execution  of 

Court; 
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Indietmenty  H<aving  in  PosseBBion 
Forged   Bank    Note; 

Indictment,  Having  in  Possession 
Fictitious  Check  With  Intent  To 
Utter; 

Indictment,  Forgerj  of  Grain  Check; 

Indictment,  Forged  Instrument  Lost. 
Gaming: 

Indictment  for  Winning  Money  at 
Cards,  Etc.,  by  Fraud; 

Indictment,  Card  Game; 

Indictment,  Common  Gambling; 

Indictment  for  Dealing  Faro; 

Indictment  for  Obtaining  Money  by 
Confidence    Game; 

Indictment,     Throwing     Dice      (for 
Turkeys). 
Hawkess  and  Peddlers  : 

Indictment  for  Peddling  Without 
State  License; 

Indictment  for  Peddling  Without 
City  License; 

Indictment  for  Peddling  Without 
License; 

Information,  Peddling  Without  Li- 
cense; 

Indictment,  Selling  Drugs  and  Med- 
ical Appliances  Without  License. 
Health: 

Indictment  for  Nuisance  Affecting 
Health; 

Information  for    Violating    Quaran- 
tine. 
Highways,  Streets  and  Bridges: 

Indictment  for  Erecting  Fence  on 
Highway; 

Indictment  for  Nuisanee  in  Obstruct- 
ing Highway  With  Gate; 

Indictment  for  Obstructing  Street 
With  Bay  Window; 

Information  for  Obstructing  Street 
With  Lumber; 

Indictment  for  Enclosing  Part  of 
Highway; 

Indictment  for  Refusing  To  Turn 
Out  of  Traveled  Highway; 

Indictment  for  Neglecting  To  Bepair 
Street; 

Indictment  for  Failing  To  Bepair 
Pursuant  to  Agreement; 

Information     for     Interfering     With 
Highway  by  Unlawful  Working. 
HomciDE: 

Indictment  for  Murder,  General 
Form; 

Indictment  for  Murder,  Shooting, 
Immediate  Death; 

Indictment  for  Shooting,  With  Prin- 
cipal in  Second  Degree  and  Ac- 
cessory; 

Indictment  for  Murder,  Shooting, 
Death  Not  Immediate; 


Indictment  for  Murder,  Beating  With 
Fists  and  Kicking  on  Ground; 

Indictment,  Beating  and  Stamping 
on   the   Ground; 

Indictment,  Killing  With  Crowbar; 

Indictment,  Killing  With  Clevis; 

Indictment  for  Murder,  Striking, 
Drowning; 

Indictment  for  Murder  Against  Two, 
Which  Gave   Blow  Unknown; 

Indictment  for  Murder,  Stabbing 
(a,  b); 

Indictment  for  Murder,  Strangling, 
With  Help  of  Person  Unknown; 

Indictment  for  Murder,  Biding  Over 
With  Horse; 

Indictment,  Murder  by  Forcing  Sick 
Person  Into  Street; 

Indictment  for  Murder  by  Poisoning 
(a,  b); 

Indictment  for  Murder  by  Poisoning, 
Substituting  for  Medicine; 

Indictment  for  Murder  by  isjendlng 
Poison; 

Indictment,  Murder  b^  Wrecking 
Train  While  Perpetrating  Bobbery; 

Information   for    Murder   by   Arson; 

Indictment  for  Criminal  Negligence 
in  Erecting  Building; 

Indictment  for  Murder,  Means  Un- 
known; 

Indictment,  Death  Occurring  in  An- 
other State; 
.Indictment,     Attempt     To     Murder 
With  Sword; 

Indictment,  Attempt  To  Murder  With 
Pistol; 

Indictment,  Attempt  To  Murder 
With  Dangerous  Weapon,  Injuries 
Inflicted; 

Indictment,  Intent  To  Kill,  With 
Count  for  Intent  To  Maim; 

Indictment,   Attempt   To   Kill  Help- 
less Person  by  Exposure. 
Incest: 

Indictment  for  Incest. 
Indians  : 

Indictment     for     Selling    Spirituous 
Liquor   to   Indian. 
Inns  and  Innb3eepers: 

Indictment    for    Illegally    Bemoving 
Baggage. 
IifSANE  Persons: 

Indictment  for  Ill-treatment   of  Lu- 
natic. 
Intoxicating  Liquors: 

Indictment  for  Selling  Liquors  With- 
out License  (a,  b); 

Indictment,  Selling  Less  Tnan  Per- 
mitted Quantity; 

Information  for  Dlegally  Selling 
Idquor  To  Be  Drunk  on  Premises; 
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Indictment  for  Giving  Away  on 
False  Prescription; 

Information,  Maintaining  Nuisance 
by  Belling  Liquor; 

AfSdavit,  Selling  to  Minor; 

Affidavit  (Complaint)  Selling  Con- 
trary to  Law; 

Indictment,  Selling  Liquor  on  Sun- 
day; 

Indictment,  Selling  on  Election  Day; 

Complaint,  Being  Open  at  Prohibited 
Hour. 

Justices  ov  the  Peace: 

Indictment    of   Justice,    Failing    To 

Turn  Over  Property; 
Indictment    of   Justice,    Failing    To 

Beport  (a,  b). 

Kidnaping: 

Indictment  for  Kidnaping; 
.    Indictment  for  Kidnaping  With  In- 
tent To  Carry  From  Besidence; 

Information  for  Kidnaping  Under 
Common  Law;  ■ 

Indictment     for    Fraudulent     Arrest 
and   Carrying   Away    From     Besi- 
dence. 
Larceny: 

Indictment  for  larceny,  General 
Form; 

Indictment,  Stealing  Hay; 

Indictment,  Stealing  Sacks  of  Wheat; 

Indictment,  Stealing  Oats,  Chaff  and 
Beans  Mixed  Together; 

Indictment,  Stealing  Wool; 

Indictment,  Stealing  Promissory 
Note; 

Indictment  for  Stealing  a  Horse; 

Indictment  for  Stealing  Bailroad 
Bonds; 

Indictment  for  Stealing  Money,  Cur- 
rency; 

Indictment  for  Larceny  From  Per- 
son; 

Information  Charging  Second  Offense. 
Lewdness: 

Indictment  for  Cohabiting  Together 
as  Man  and  Wife; 

Indictment  for  Lascivious  Cohabita- 
tion (a,  b,  c); 

Indictment    for    Living    in    Fornica- 
tion. 
Libel  and  Slander: 

Indictment,    Common    Form; 

Indictment  for  Libel  by  **Bad  Debt'* 
Envelope; 

Indictment  for  Libel  of  Public  Offi- 
cial; 

Indictment,  Libel  Contained  in 
Handbill; 

Information,  Libel  With  Innuendoes 
Charging  Crime; 


Indictment  for  Slander  Charging  Un- 
chastity. 

Licenses: 

Indictment  for  Not  Having  License 

as  Pawnbroker; 
Indictment,  Failure  To  Take  Out  a 

Business  License; 
Indictment  for  Practising  Profession 

Without  License. 

LOfTTERIES: 

Indictment  for  Selling  Lottery 
Ticket  (a,  b,  c); 

Indictment  for  Having  in  Possession 
Lottery  Tickets; 

Indictment  for  Setting  Up  Lottery; 

Indictment  for  Permitting  Setting 
Up  of  Lottery; 

Indictment  for  Publishing  Advertise- 
ments for  Lottery; 

Information  for  Promoting  Lottery; 

Information  for  Selling  Lottery 
Ticket; 

Information,  Selling  Prisse  Packages. 

Malicious  Mischief: 
Indictment   for   Malicious    Mischief, 

Destroying  Threshing  Machine; 
Indictment  for    Malicious    Mischief, 

Breaking  Fish  Pond; 
Indictment   for   Malicious    Mischief, 

Drowning  a  Mine; 
Indictment   for   Malicious  'Mischief, 

Destroying  a  Steam   Engine; 
Indictment    for   Malicious    Mischief, 

Catting      Down      Biver     or      Sea 

Banks; 
Indictment  "for    Malicious    Mischief, 

Injuring  a  Bridge  (a,  b); 
Indictment    for    Malicious    Mischief, 

Injuring  Stock; 
Indictment,  Injury  to  Dam; 
Indictment    for   Placing   Obstructioii 

on  Bailway  Track; 
Indictment,  Destroying  Wearing  Ap- 
parel; 
Indictment  for  Injury  to  Harness; 
Indictment  for  Disfiguring  Horse  by 

Cutting  Off  Mane  and  Hair  From 

Tail; 
Indictment,  Killing  Fowls  by  Poison. 

Master  and  Servant: 
Indictment  for  Enticing  Servant  Un- 
der Contract  To  Leave  Employer; 
Indictment,  Intimidation  of  Employe. 

Mayhem: 

Indictment  for  Mayhem  at  Common 
Law; 

Indictment  Under  Statute,  Disfigur- 
ing Thumb; 

Indictment  for  Injury  to  Private 
Parts. 
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MiSCBOENATION : 

Indictment  for  Miscegenation  (a,  b); 
Complaint  for  Miscegenation. 

l^EUTRALITT   LAWS: 

Indictment,  Preparing  Military  Ex- 
pedition in  Violation  of  Ncmtrality 
Laws; 

Indictment  for  Fitting  Out  VesBel  in 
Violation  of  Neutrality  Laws. 
Nuisance  : 

Indictment  for  Nuisance,  Maintaining 
a  Dam  at  Outlet  of  Lake; 

Indictment,  Obstructing  Highway  by 
Maintaining  Fence; 

Affidavit  Charging  Maintenance  of 
Nuisance; 

Affidavit,    Maintaining    8mok«-8taek 
of  Insufficient  Height. 
Obscbnitt: 

Indictment  for  Selling  an  Obscene 
Print; 

Information,  Publishing  and  Selling 
Obscene  Literature; 

Indictment,  Exhibiting  Obscene 
Painting. 

Indictment  Against  a  Man  for  Pub- 
licly Exposing  His  Naked  Person. 

Obstbuctino  Justice: 

Indictment  for  Resisting  Officer,  Com- 
mon Law  Form; 

Information  for  Resisting  Public 
Officer,  Statutory; 

Indictment  for  Impeding  Officer  in 
Execution  of  Civil  Process; 

Indictment,  Assault  on  Officer; 

Indictment,  Resisting  Officer  Serving 
Process; 

Indictment,  Resisting  Receiver  Ap- 
pointed by  Court; 

Indictment,  Interfering  With  Wit- 
ness, Advising  Non-attendance; 

Indictment,  Interfering  With  Wit- 
ness, Administering  Intoxicants. 

Obtaikino    Propbbtt    by    False    Pre- 
tenses: 

Indictment  for  False  Pretei^es,  Pre- 
senting a  Pretended  Lettet  From, 
and  Pretending  To  Be  a  Relative 
of,  a  Person  of  Credit; 
Indictment  for  False  Pretenses,  Pre- 
tending Second  Mortgage  Was  Only 
Lien; 
Indictment  for  False  Pretense,  Pre- 
tending To  Be  Agent  of  Wholesale 
Firm; 
Indictment  for  Obtaining    Merchan- 
dise by  False  Pretenses. 

Officers: 
Indictment  for    Official    Misconduct, 
Failure  To  Pay  Over  to  Successor; 


Indictment  for  FailuTe  To  Make  Re- 
port of  Revenue; 

Indictment  Against  County  Clerk  for 
Failing  To  File  Statements; 

Indictment  for  Neglect  To  Supervise 
Jail; 

Indictment  for  Neglecting  To  Keep 
Road  in  Repair; 

Indictment  for  Misconduct  in  Office, 
Appropriating  Money  Contrary  to 
Law. 
Parent  and  Child: 

Indictment  for  Solemnizing  Marriage 
Without  Consent  of  Parent. 
Perjury: 

Indictment  for  Perjury  Upon  a  Trial 
at  the  Assizes; 

Indictment    for    Perjury     at     State 
Court; 

Indictment   for   Perjury   in   an   Affi- 
davit To  Hold  to  Bail; 

Indictment  for  Perjury,  in  Affidavit 
for  Continuance; 

Indictment   for  Subornation  of  Per- 
jury; 

Indictment  for  Attempt  To    Suborn 
Perjury. 
Physicians  and  Surgeons: 

Indictment   for    Practicing    Without 
License; 

Information,  Practicing  Without  Li- 
cense; 

Indictment,  Illegal  Practice  of  Med- 
icine, Failure  To  Record  Certificate. 
Piracy: 

Indictment  for  Piracy    at    Common 
Law, 
Post-Office: 

Indictment     for      Mailing     Obscene 
Matter; 

Indictment      for     Mailing     Obscene 
Book; 

Indictment  for  Sending  Lottery  Cir- 
cular  Through   Mail; 

Indictment  for  Bobbing  Mail; 

Indictment  for  Assisting  in  Robbing 
Mail; 

Indictment   for   Fraudulent   Use    of 
the  Mail. 
Preliminary  Examination: 

Complaint  for  Preliminary  Examina- 
tion (a,  b,  e,  d,  e). 
Prize  Fighting: 

Indictment  for  Prize  Fighting  (a,  b) ; 

Indictment     for     Aiding     at     Prize 
Fight; 

Indictment,   Leaving   State   To    En- 
gage in  Prize  Fight. 
Profanity: 

Indictment,  Profanity  as  a  Common 
Law  Nuisance; 

Affidavit   (Complaint)   for  Profanity. 
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Prostitution  : 

Affidavit     for     Prostitution       (Com- 
plaint) ; 

Indictment  for  Prostitution  (a,  b); 

Indictment  for  Resorting  to  House  of 
Ill-Fame; 

Indictment     for     Placing     Wife     in 
House  of  Prostitution   (a,  b). 
Public  Drunkenness:  . 

Complaint    for    Public    Drunkenness 
(a,  b,  c); 

Affidavit,  Drunk  on  a  Public  Street. 
Pure  Food  Laws: 

Indictment  Under  Common  Law  for 
Selling  Unwholesome  Beef; 

Indictment   for    Exposing    for    Sale 
and  Selling  Unwholesome  Beef; 

Indictment,  Killing  Young  Calf  With 
Intent  To  Sell. 
Railroads: 

Indictment  for    Placing    Obstruction 
on  Track  (a,  b); 

Indictment  Against  Railroad  for  Ob- 
structing Highway  With  Cars; 

Indictment  for  Attempted  Train  Bob- 
bery; 

Indictment,   Disturbing   Fixture    At- 
tached to  Switch  on  Railroad. 
Rape: 

Indictment  for  Rape^(a,  b); 

Indictment,   Rape   on   a   Woman    of 
Unsound  Mind; 

Indictment  for  Rape  of  a  Child; 

Complaint  for  Preliminary  Examina- 
tion for  Rape; 

Complaint  for  Preliminary  Examina- 
tion, Assault  With  Intent  To  Com- 

,   mit  Rape. 
Receiving  Stolfn  Goods: 

Indictment     for     Receiving     Stolen 
Goods; 

Indictment     for     Receiving     Stolen 
Goods,  Naming  Principal  Felon. 
Rescue  and  Escape: 

Indictment  at  Common  Law  Against 
Prisoner  for  Escape; 

Indictment  for  Escape  From  Jail; 

Indictment  for  Aiding  Escape  From 
Jail; 

Indictment    Against   Jailer   for   Per- 
mitting Escape   (a,  b); 

Indictment     for     Rescuing    Prisoner 
From  Officer. 
Riot: 

Indictment     for     Riot,     Obstructing 
Justice; 

Indictment    for    Riot,    With   Assault 
and  Beating  (a,  b); 

Indictment    for    Riot,    Pursuing    for 
Purpose   of  Assaulting; 

Indictment    for  Riot,   Making  Noise 
and  Tumult; 


Indictment  for  Riot,  Making  'Nois^ 
and  Tumult  and  Destroying  Prop- 
erty; 

Indiiitment  for  Riot,  Charivari. 

Robbery: 
Indictment  for  Robbery  on  Highway; 
Indictmeqt  for  Robbery  in  Dwelling 

House; 
Indictment,  Assault  With  Intent  To 

Rob   (a,  b,  c); 
Indictment,  'Assault    With    Weapon 

With  Intent  To  Rob. 

Search  Warrants: 
Complaint  for  Search  Warrant. 

Seduction: 

Indictment  for  Seduction; 
Indictment     for     Seduction      Under 
Promise  of  Marriage* 

Sodomy: 

Indictment   for  Sodomy. 
Solicitation  : 
Indictment    for    Soliciting   a    Person 

To  Commit  an  Offense. 
Sundays  and  Holidays: 

Indictment  for  Keeping    Open    Shop 

on  Sunday; 
Indictment   for   Keeping  Open    Gro- 
cery on  Sunday; 
Indictment  for  Working  on  Sunday; 
Complaint  for  Keeping  Open  Saloon 

on  Sunday; 
Indictment,  Keeping  Open  Room  on 

Sunday  and  Selling  Liquor; 
Indictment    for    Selling    Liquor    on 

Sunday; 
Indictment  for  Keeping  Open  Bowl- 
ing Alley  on  Saturday  Evening. 
Threats  : 

Indictment  for  Sending  Threatening 

Letter; 
Indictment    for   Threatening    To    Do 

Injury  to  Another; 
Indictment   for   Threat   With   Intent 

To  Extort  Money; 
Information,  for  Threat  With  Intent 

To  Extort  Money; 
Indictment  for  Extortion    by    Force 

or  t'ear; 
Indictment  for  White-capping. 
Treason  : 

Indictment    for    Treason. 
Vagrancy: 

Indictment  for  Vagrancy. 
Weapons: 
Indictment   for   Carrying    Concealed 

Weapon  (a,  b,  c); 
Indictment    for   Carrying    Concealed 

Weapon  Into  Public  Assembly   (a, 

b); 
Indictment     for     Carrying     Weapon 

Contrary  to  Law. 
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L    Caption  of  Indictment  (a). 

''Norfolk.  At  a  general  sessions  of 
the  peace,  holden  at  S.,  in  the  county 
aforesaid,  on  the  fifth  day  of  October, 
in  the  twenty-fifth  year  of  the  reign, 
etc.,  before  A.  B.,  C.  D.,  and  their  fel- 
lows, justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  of  ounr  said 
lord  the  king,  and  also  to  hear  and 
determine  divers  felonies,  trespasses 
and  other  misdemeanors  in  the  same 
county  committed,  by  the  oath  of  G.  H., 
E.  P.,  etc.,  good  and  lawful  men  of  the 
said  county,  sworn  and  charged  to  in- 
quire for  our  said  lord  the  king,  and 
the  body  of  the  said  county,  it  is  pre- 
sented," etc.    1  Chit.  Cr.  L.  326. 

Note, — The  caption  formerly  con- 
cluded "it  is  presented  that,"  etc., 
but  the  preferable  form  is  '*it  is  pre- 
sented in  manner  following,"  that  is  to 
say,  "Middlesex,  to- wit.  The  jurors, 
etc."     1  Chit.  Cr.  L.  334. 

Altbough,  in  general,  the  caption  does 
not  appear  until  the  return  to  a  writ 
of  certiorari,  or  a  writ  of  error,  yet, 
in  case  of  high  treason,  the  defendant 
is  entitled  to  a  copy  of  it  in  the  first 
instance,  after  the  finding  of  the  in- 
dictment, in  order  that  he  may  be  ac- 
quainted with  the  names  of  the  jurors 
by  whom  it  was  presented.  The  caption 
is  no  part  of  the  indictment  itself,  it 
is  only  a  copy  of  the  style  of  the  court 
at  which  the  indictment  was  found.  It 
is  a  formal  statement  of  the  proceed- 
ings, describing  the  court  before  which 
the  indictment  was  found,  the  time  and 
place  where  it  was  found,  and  the 
jurors  by  whom  it  was  found,  and  these 
particulars  it  must  set  forth  with  suffi- 
cient certainty.  The  record  of  the 
prosecution  will  not  be  perfect  without 
the  caption,  and  would  not  be  admis- 
sible in  evidence.  The  above  form  is 
given  by  Lord  Hale.  1  Chit.  Cr.  L. 
326. 

Caption  of  Indictment  (b). 

State  of  New  York,  county  of 
Kings,  SB.:  Be  it  remembered,  that,  at 
a  Court  of  Sessions,  holden  at  the  City 
Hall  in  the  city  of  Brooklyn,  in  the 

county  of  Kings,  on  the  day 

of  November,  in  the  year  one  thousand 
eight  hundred  and  fifty-seven,  Present, 
Hon.  S.  D.  Morris,  County  Judge  of 
said  county,  and  Martin  Schoonmaker 
and  John  A.  Emmons,  Esqs.,  Justices 
of  the  Sessions  in  and  for  the  said 
county,  sitting  as  such  Court  of  Ses- 
nonSy  a  grand  jury,  of  good  and  law- 


ful men,  in  and  for  said  county  of 
Kings,  were  then  and  there  duly  im- 
paneled, and  then  and  there  duly  sworn 
and  charged  by  said  court,  to  inquire 
into  all  offenses,  as  required  by  the 
statute  in  such  case  made  and  pro- 
vided; whereupon  it  was  afterwards 
presented  by  said  jurors,  at  said  term 
of  said  court,  in  the  manner  and  form 
as  follows,  to- wit:  (indictment).  Daw- 
son i*.  People,  25  N.  Y.  399. 

n.     Commencement  of  Indictment. 

A.  Commencement  of  Indictment,  Ad- 

dition as  Widow, 
Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
Elizabeth  Powell,  late  of  the  parish  of 
Saint  Paul,  Covent  Garden,  in  the  coun- 
ty of  Middlesex,  widow,  on  the  twen- 
tieth day  of  February^  in  the  sixth  year 
of  the  reign  of  our  sovereign  lord 
George  the  Fourth,  by  the  grace  of 
God  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defender  of 
the  Faith,  with  force  and  arms,  at  the 
said  parish  of  Saint  Paul,  Covent  Gar- 
den, in  the  said  county  of  Middlesex, 
did,  etc.  (state  offense).  2  Chit.  Cr. 
L.  1. 

B.  Commencement  of  Indictment,  Ad' 

dition  as  Yeoman, 
Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
A.  B.,  late  of  the  parish  of  Saint  Mar- 
tin in  the  Fields,  in  the  county  of 
Middlesex,  yeoman,  etc.  (proceed  as 
above).    2  Chit.  Cr.  L.  1. 

0.    Commencement      of      Indictment 

Against     Person      Known      by 

More  Than  One  Name, 

Essex.     The  jurors  for  our  lord  the 

king  upon  their  oath  present,  that  John 

Richardson,     late     of     the     parish     of 

,  in  ^he   county  of  Essex,  la- 


borer,  otherwise  called   John  Baldwin, 
on,  etc.     2  Chit.  Cr.  L.  2. 

D.  Commencement      of      Irulictment, 

Addition  as  Wife, 
Essex.     The  jurors  for  our  lord  the 
king  upon   their   oath   present  that  E. 
D.,  wife  of  C.  D.,  late  of  the  parish 

of  ,  in   the   county  of  Essex^ 

yeoman,  on,  etc.    2  Chit.  Cr.  L.  2. 

E.  Commencement  of  Indictment  for 

Offense  on  High  Seas, 

Admiralty   of   England.     The   jurors 

for  our   sovereign  lord  the  king  upon 

their  oath  present  that  C.  D.,  late  of 

,  mariner,  on,  etc.,  with  force 


and  arms  upon  the  high  sea,  near  the 
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coast  of  Malabar,  in  the  East  Indies, 
and  within  the  jurisdiction  of  the  ad- 
miralty of  England,  in  and  on  board 
of  a  certain  ship,  called  the  Adventure 
galley  (whereof  the  said  C.  D.  was  then 
and  there  commander),  then  and  there 
being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did,  etc.  (state  the 
offense  and  every  fact  to  have  hap- 
I>ened|  within  the  jurisdiction  of  the 
admiralty  of  England  aforesaid;  and, 
if  for  murder,  conclude  as  follows): 
And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  afore- 
said C.  D.,  him  the  said  A.  B.  upon  the 
hi^h  sea  aforesaid,  in  the  ship  afore- 
said, and  within  the  jurisdiction  of  the 
admiralty  of  England  aforesaid,  in 
manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought 
did  kill  and  murder  against  the  peace 
of  our  said  lord  the  king,  his  crown 
and  dignity.     2  Chit.  Cr.  L.  3. 

F.  Commencement  of  a  Second  or 
Subsequent  Count, 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  0.  D.,  on,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaid,  etc.  (state  the 
offense).     2  Chit.  Cr.  L.  3. 

in.    Ckmclualons  of  Indictment. 

A.  Conclusion  of  Indictment,  Offense 

at  Common  Law  (a). 

In  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example 
of  all  others,  and  against  the  peace  ol 
our  said  lord  the  king,  his  crown  and 
dignity.    2  Chit.  Cr.  L.  4. 

Conclusion  of  Indictment  (h). 

To  the  great  scandal,  infamy,  dis- 
grace and  damage  of  the  said  A.  B., 
to  the  evil  and  pernicious  example  ot 
all  others,  in  contempt  of  our  said  lord 
the  king,  and  his  laws,  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.     2  Chit.  Cr.  L.  4. 

B.  Conclusion  of  Indictment  for  Of- 

fense Under  Statute, 

Against  the  form  of  the  statute  (or 
statutes)  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  out 
said  lord  the  king,  his  crown  and  dig- 
nity.    2  Chit.  Cr.  L.  4. 

Contrary  to  the  form  of  the  statute 
of  the  state  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

Note,  —  Conclusions  are  necessary 
parts  of  the  indictment,  their  form  be- 
ing frequently  prescribed  by  state  eon- 
Btitutions. 


Note, — ^For  matter  in  relation  to 
endorsements  and  the  formal  requisites 
in  general,  see  article  on  "Indictment 
and    Information ' '    in    Btandabd   Pbo- 

CEDUBE. 

IV.    InfonnationB. 

A.  General  Form  of  Information, 

'' Middlesex:  Be  it  remembered  that 
Christopher  Bobinson,  esq.,  coroner  and 
attorney  of  our  lady  the  now  queen,  in. 
the  court  of  our  lady  the  queen,  before 
the  queen  herself,  who  prosecutes  for 
our  said  lady  the  queen,  in  this  behalf, 
in  his  proper  person,  comes  here  into 
the  court  of  our  said  lady  the  queen, 
before  the  queen  herself,  at  Westmin- 
ister, on  (Monday,  next  after  eight 
days  of  the  Holy  Trinity,  in  this  same 
term),  and  for  our  said  lady  the  queen 
gives  the  court  here  to  understand  and 
be  informed  that,"  so  proceeding  to 
state  the  facts  and  circumstances  -con- 
stituting the  offense  with  the  same 
certainty  and  precision  as  in  an  indict- 
ment, and  in  the  same  form,  and  ac- 
cording to  the  same  rules,  excepting 
that,  in  introducing  averments,  instead 
of  the  words,  "And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  fnr* 
ther  present,"  are  used  the  word^ 
"And  the  said  coroner  and  attorney 
of  our  said  lady  the  queen,  who  prose- 
cutes as  aforesaid,  further  gives  the 
court  here  to  understand  and  be  in- 
formed, that,"  etc.,  so  proceeding  to 
state  the  offense,  and  concluding  as  in 
an  indictment.  And  to  the  conclusion 
of  the  last  count  are  added  these  words: 
"And  therefore  the  said  coroner  and 
attorney  of  our  said  lady  the  queen 
prayeth  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  pro- 
cess of  law  may  be  awarded  against 
him  the  said  J.  8.  in  this  behalf,  to 
make  him  answer  to  our  said  lady  the 
queen,  touching  and  concerning  th^ 
premises  aforesaid."  Archb.  Cr.  PL 
77. 

B.  Information,  ex  Officio  by  Attar^ 

ney 'General, 
Michaelmas  term,  in   the   6th  year   of 

the  reign  of  King  George  the  fourth. 

Middlesex    (to- wit). 

Be  it  remembered  that  A.  B.^ 
esquire,  attorney-general  of  our  sov- 
ereign lord  the  now  king,  who 
for  our  said  lord  the  king  prose- 
cuteth  in  this  behalf,  in  his  proper 
person,  comes  here  into  the  court  of 
our  said  lord  the  king,  before  the  king 
himself,  at  Westminister,  in  the  county 
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of  Middlesex,  on 


next  after 


-,  in  this  same  term,  and  for 
our  said  lord  the  king  gives  the  court 
here   to  understand   and   be  informed, 

that  C.  D.,  late   of  yeoman, 

on,  etc.  (describe  the  offense  precisely 
as  in  an  indictment,  and  conclude  each 
count  the  same  as  in  an  indictment, 
and  if  there  be  several  counts,  com- 
mence each  as  follows,  and  conclude  the 
information  as  below). 

And  the  said  attornej-general  of  our 
said  lord  the  king,  who  prosecutes  as 
aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed,  that 
the  said  C.  D.,  on,  etc.  (state  the  of- 
fense as  in  a  second  count  in  an  indict- 
ment, and  conclude  the  whole  as  fol- 
lows) : 

Whereupon  the  said  attomey-generai 
of  our  said  lord  the  king,  who  for  our 
said  lord  the  king  in  this  behalf  prose- 
cutes, for  our  said  lord,  the  king, 
prays  the  consideration  of  the 
court  here  in  the  premises,  and 
that  due  process  of  law  may  be 
awarded  against  the  said  0.  D.  in  this 
behalf,  to  make  him  answer  to  our  said 
lord  the  king,  touching  and  concerning 
the  premises  aforesaid,  etc.  2  Chit.  Cr. 
L.  6. 

V.    Statements  XJBed  In  Framing  In- 
dictmonts. 

Time  and  Plaee* 
''Then  and  there''  before  each  ave^ 
ment.     1  Chit.  Cr.  L.  220. 

Setting  Out  Instrument, 
*'To    the    tenor    following."      ''In 
these    words."     *'As   follows.''     "In 
the  words  and  figures  following."    Id. 
234. 

In  Case  of  Violenee, 
"With  force  and  arms"  in  indict- 
ments for  offenses  which  consist  in  any 
way  of  acts  of  violence.    Id.  240. 

Knowledge, 
"Knowingly,"    or   "well   knowing" 
will  supply  the  place  of,  a  positive  aver- 
ment   that    the    defendant  knew   the 
facts.    Id.  241. 

Treason, 
"Traitorously"  in  treason.    Id.  242. 

Burglary, 
"Burglariously."     Id.  242. 
"Feloniously  and  burglariously  broke 
and  entered  the  dwelling  house  in  the 
night  time"  in  burglary.    Id.  244. 

Fe&ny, 
"Feloniously"   in    all    felonies.     Id. 
242. 


Murder, 

"Of  his  malice  aforethought"  did 
kill  and  "murder"  in  murder.    Id.  242. 

"Struck"  where  death  results  from 
wounding,  beating  and  bruising.  "Mor- 
tal" wound  where  wound  causes  deatn. 
Id.  243. 

Bape, 

"Feloniously  ravish"  and  "carnally 
knew"  in  rape.    Id.  243. 

Larceny, 

"Feloniously  took  and  carried 
away"  in  larceny.    Id.  244. 

Bohhery, 

"Feloniously  and  against  the  will" 
in  robbery.     Id.  244. 

Piracy, 

"Feloniously  and  piratically"  in 
piracy.    Id.  244. 

Nuisance, 

"To  the  common  nuisance  of  all  the 
liege  subjects   of   our  lord  the  king" 
in  indictments  for  nuisance.     Id.  245. 
Malfeasance, 

"Against  the  peace  of  the  king"  in 
indictments,  except  mere  non-feasance 
at  common  law.    Id.  246. 
Statutory  Crime, 

"Contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided."  Id. 
290. 

Continuendo, 

"That  W.  B.,  late  of,  etc.,  on,  etc., 
and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the 
taking  of  this  inquisition."  3  Chit. 
Cr.  L.  643. 

"That  T.  G.,  late  of,  etc.,  yeoman, 
on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  un- 
lawfully did."     3  Chit.  Cr.  L.  642. 

Note. — Most  of  the  statements  set 
out  above  have  been  held  terms  of  art, 
for  which  there  are  no  equivalent  ex- 
pressions.   See  citations  above. 
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G.    Bond  by  Prochein  Amif  610 
II.    Pleadings  at  Coinm<m  Law,  610 

A.  DeckLrations,  610 

B.  Fleas,  610 

1.  In  Abatement,  Infancy  of  De- 

fendant, 610 

2.  In  Abatement,  Infancy  of  JPlain- 

tiff,  610 

3.  Infancy  at  Bar,  610 

C.  BeplicatUyns,  611 

1.  To  Flea  in  Abatement,  611 

2.  To  Flea  in  Bar,  Batiflcation,  611 

3.  To  Flea  in  Bar,  Necessities,  611 

4.  Traverse  to  Flea  of  Infancy,  612 

5.  To  Statute  of  Limitations,  Flain- 

tiff  an  Infant,  612 

D.  Be  joinders,  612 

{       1.     Traverse  of  Beplieation  to  Flea 
of  Statute  of  Limitations,  612 

2.  Denial  That  Goods  Were  Neces- 

sities, 612 

3.  Denial  of  Batiflcation,  613 
TEL    Pleadings  Under  ttie  Code,  613 

A.  Complaint  by  Infant  Showing  Ap- 

pointment of  Guardian,  613 

B.  Answers,  613 

1.  In  Abatement,  613 

2.  General  Answer,  613 

3.  Infancy  in  Bar,  613 

4.  Want  of  Discretion  as  to  Hired 

Horse,  613 

5.  Batiflcation  by  Infant,  613 

IV.  Infancy  as  Error  of  Fact^  613 

A.  Assignment,  613 

B.  Flea  to  Assignment,  614 

V.  Judgment  Eecorda,  614 

A.  Verdict  for  Flaintiff,  614 

B.  Verdict  far  Defendant,  Not  Neces- 

sities, No  ^tifUsation,  614 
VL     In  Bqnltar,  ol4 

A.  Decree  Nisi  Against  Infant,  614 

B.  Decree  Absolute,  614 

C.  Decree,   Infants   Not   Bound,   615 
B.     Order  Appointing   Guardian,   615 

.    B.    Order  for  Increase  of  Maintenance, 
615 

CROSS-EEFERENCES : 
Answers  : 

Commencement  of  Answer  by  Infant. 
Abr£st  in  Civil  Cases: 

Capias  at  Suit  of  Infant. 
Bills  and  Answers: 
.Introductory  Part  of  Bill  on  Behalf 

of  Infant; 
Title  to  Answer,  Infant; 
Title  to  Answer,  Infant  and  Adult. 
Declaration  and  Complaint: 

Commencement  of  Declaration  Where 
Infant  Is  Plaintiff. 
DBMimRER: 

Demurrer  in   Equity  for  Infancy  of 
Plaintiff,   No  Next   Friend. 


Diyorcb: 

Complaint  for  Divorce  on  Account  of 
Non-age. 

Guardian  Ad  Litem: 

Petition  for  Guardian  Ad  Litem  of 
Infant  Plaintiff  Over  Fourteen; 

Order  Appointing  Guardian  Ad  Litem 
for  Infant  Plaintiff; 

Petition  by  General  Guardian,  or 
Relative,  or  Friend,  for  Appoint- 
ment of  Guardian  Ad  Litem  for  In- 
fant Under  Fourteen; 

Notice  of  Application  for  Guardian 
Ad  Litem  by  Relative  or  Friend; 

Petition  by  Infant  Defendant  for 
Appointment  of  Guafdian  Ad 
Litem; 

Order  Appointing  Guardian  Ad 
Litem  for  Infant  Defendant; 

Petition  for  Guardian  Ad  Litem  by 
Relative   or  Friend  of  Infant; 

Notice  to  Defendant  or  His  Guard- 
ian That  Plaintiff  WiU  Apply  for 
Guardian  Ad  Litem; 

Order  of  Appointment  on  Defend- 
ant's Failure  To  Procure  the  Ap- 
pointment After  Notice; 

PetiCion  for  Guardian  Ad  Litem  in 
Case  pt  Publication; 

Order  Appointing  Guardian  Ad  Litem 
in  Case  of  Publication; 

Petition  To  Assign  Guardian  Ad 
Litem  by  Infant  Defendant; 

Affidavit  for  Guardian  Ad  Litem  to 
Infant  Defendant; 

Petition  for  Appointment  of  Guard- 
ian Ad  Litem  for  Infant  Defend- 
ant by  Plaintiff; 

Order,  Guardian  Assigned  on  Appli- 
cation of  Infant  or  Non  Compos; 

Guardian  Assigned  to  Infant  or  Non 
Compos  on  Motion  of  Plaintiff. 

Guardian  and  Ward: 

Petition  for  Appointment  of  a  Gen- 
eral Guardian; 

Master's  Report  on  Petition  for  Gen- 
eral Guardian; 

Order  Appointing  General  Guardian; 

Bond  of  General  Guardian. 

Order  Appointing  Guardian  Nomi- 
nated by  Infant; 

Inventory  of  Property  of  Infant; 

Order   on   Interlocutory  Account    of 

'    Guardian; 

Decree  on  Final  Account  of  Guard- 
ian; 

Petition  for  Leave  To  Transfer  Fund 
to  Non-resident  Guardian; 

Order  Directing  Transfer  of  Funds 
to  Non-resident  Guardian; 

Petition  for  Leave  To  9ell  Real  Ea- 
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tate  for  Support  and  Education  of 
Infant; 

Petition  for  Leave  To  Mortgage  In- 
fant's Real   Estate; 

Notice  of  Application  To  Sell  Beal 
Estate   of  Minor; 

Order  To  Pnblish  Notice  of  Applica- 
tion To  Sell  Minor's  Property; 

Order  Granting  License  To  Sell  Land 
of  Minor; 

Petition,  Action  To  Set  Aside  Sale 
of  Beal  Estate,  Insufficient  Price, 
No    Confirmation; 

Order  Setting  Aside  Sale  of  Land  of 
Ward; 

Oath  of  Guardian  on  Sale  of  Land 
of  Minor; 

Bond  of  Guardian  on  Sale  of  Land 
of  Minor; 

Notice  of  Sale  of  Minor's  Land  by 
Guardian; 

Beport  of  Sale  of  Land  by  Guardian; 

Confirmation  of  Sale  of  Land  by 
Guardian; 

Beceipt     for     Purchase    Money     by 
Guardian. 
Habeas  Corpus: 

Petition  for  Habeas  Corpus  To  Ob- 
tain Custody  of  Infant  (a,  b). 
Injitruss  to  Persons: 

Declaration,  Injury  to  Child  by  Im- 
properly Guarding  Machinery. 
Intoxicating  Liquors: 

Affidavit,  Selling  to  Minor. 
Parent  and  Child: 

Complaint  by  Parent  for  Services  of 
Minor  Son. 
Partnership: 

Decree,  Infants  Declared  Entitled  to 
Profits  Against   Survivor   of   Part- 
nership, Also   Executor. 
Plea  in  Equitt: 

Plea  in  Equity  of  Infancy  of  Plain- 
tiff, No  Proehein   Ami. 
Verdict: 

Special  Answer  With  General  Ver- 
dict. 

L    Chiardians  Ad  Litem. 

A.     Petition     for     Appointment     of 

Qtuirdian  for  Infant  Defendant 

To   (the  judge  or  officer  to  whom  the 

petition  is  presented): 

The  petition  of  C.  D.,  an  infant  under 
the  age  of  twenty-one  years,  to-wit, 
of  the  age  of  (twenty  years  and  two 
months),  respectfully  showeth: 

That  an  action  has  been  commenced 
against  your  petitioner,  in  the  supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  Tork,  by  A.  B.,  for 
(here  state  the  cause  of  action). 


But  as  your  petitioner  is  an  infant, 
as  above  set  forth,  he  prays  that  K.  L., 
of  (the  city  of  Brooklyn,  in  the  county 
of  Kings,  merchant),  may  be  appointed 
the  guardian  of  your  petitioner  in  the 
defense  of  said  suit  according  to  the 
statute  in  such  case  made  and  provided. 
Burr.  App.  235,  §498. 

B.  Petition     for  -  Appointment     of 

Proel^ein  Ami  for  Infant  Plain- 
tif. 

To  his  honor  (John  W.  Edmonds,  cir- 
cuit judge  of  the  first  circuit  of  the 
state  of  New  York): 
The    petition    of  A.   B.,   an    infant, 
under  the  age  of  twenty-one  years,  to- 
wit,  of  the  age  of  (nineteen  years  and 
seven  months),  respectfully  showeth: 

That  your  petitioner  is  about  to 
commence  a  suit  in  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  against  C.  D.,  for  (here 
state  the  cause  of  action). 

But  as  your  petitioner  is  an  infant, 
as  above  set  forth,  he  prays  that  J.  N., 
of  (the  city  of  New  York,  counselor* 
at-law),  a  competent  and  responsible 
person,  may  be  appointed  to  prosecute 
the  said  suit  for  your  petitioner,  as  his 
next  friend,  according  to  the  statute 
in  such  case  made  and  provided.  Dated 
this  (fifteenth  day  of  February,  1840). 
Burr.  App.  234,  {497. 

C.  Order    Appointing    Qwirdian    for 

Infant  Defendant, 

Ordered,  that  K.  L.,  within  (or 
above)  named,'  be,  and  he  is  hereby 
appointed  the  guardian  of  C.  D.,  the 
defendant  in  the  suit  mentioned  in  the 
within  (or  above)  petition.  Dated  the 
(17th  day  of  March,  1846).  Burr.  App. 
221,  t454. 

D.  Order  Appointing  Proehein  Amu 

Ordered,  that  J.  N.,  within  (or 
above)  named,  be,  and  he  is  hereby 
appointed  the  next  friend  of  A.  B.,  in 
the  suit  mentioned  in  the  within  (or 
above)    petition.     Dated   the  —  ■ 

day  of  March,  18—.     Burr.  App.  221, 
§453;  Yates'  Forms  347. 

E.  Order    That    Defendant    Procure 

Appointment  of  Oitardian, 
Ordered,  that  the  defendant  in  this 
cause  procure  the  appointment  of  a 
guardian  therein,  within  ten  days  after 
the  service  of  this  order  upon  him,  or 
that  some  discreet  person  will  be  ap- 
pointed by  me  to  be  guardian  for  the 
said  defendant,  in  the  defense  of  the 
above  entitled  snit.    Dated  the — - 
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-,  18—.    Burr.  App.  221, 


day  of  — 

§455. 
P.     Order   Appointing    Guardian     fof 
Infant    Defendant    on   FaiJun 
To    Procure    Appointment    h$ 
Infant, 

It  appearing  by  affidavit  that  my 
former  order,  dated,  etc.,  requiring  the 
defendant  in  this  danse  to  procure,  etc. 
(reciting  the  first  order),  has  not  been 
complied  with,  on  the  part  of  the  de- 
fendant, I  do  therefore  hereby  appoint 
P.  S.  H.,  esq.,  a  discreet  person,  to  be 
guardian  for  the  said  defendant,  in  the 
defense   of   the    aboye    entitled     suit. 

Dated  the  day  of , 

18—.  Burr.  App.  221,  §456;  Yates' 
Forms  347. 

G.  Bond  hy  Prochein  Ami  To  Infant 
for  Moneys  Which  May  Be  Be- 
covered. 

Know  all  men  by  these  presents,  that 

we, ,   of   ,   I.    S.,    of 

,  and  I.  N.,  of  ,  are 

]ield  and  firmly  bound  unto  A.  B.  (the 

infant),  in  the  sum  of dollars 

(double  the  amount  claimed  in  the 
suit),  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  A.  B. 
(penal  part  in  the  usual  form). 

The   condition   of  this   obligation   is 

such   that   if   the   said shall 

duly  account  to  the  said  A.  B.  for  all 
moneys  which  may  be  recovered  in  a 
certain  suit  about  to  be  commenced  in 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  by 
the  said  A.  B.  against  C.  D.  for  (state 
briefly    the    cause    of    action;,    and   in 

which  suit  the  said hath  been 

duly  appointed  the  next  friend  of  the 
said  A.  B.,  then  this  obligation  to  be 
void;  otherwise  to  be  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 


(Endorsed.) 
Approved     this 
,  1846. 


day     of 


J.  W.  E.,  circuit  judge. 
Burr.  App.  511,  §1028a. 

n.    Pleading  at  Oommon  Law. 

A.  Declaration  hy  Infant  in  King's 
Bench, 

A.  B.,  by  E.  P.,  who  is  admitted  by 
the  court  of  our  lord  the  now  king, 
before  the  king  himself,  here  to  prose- 
cute for  the  said  A.  B.,  who  is  an  in- 
fant  within   the    age    of    twenty-one 


years,  as  the  next  friend  of  the  said 
A.  B.,  complains  of  C.  D.  being,  etc 
2  Chit.  PI.  32;  2  Saund.  117f;  Tidd's 
Pr.  (9th  ed.)  99. 

Declaration  hy  Infant  in  Common  Pleas, 
C  D.  was  attached  to  answer  A.  B. 
of  a  plea  of  trespass  on  the  case  (as 
the  plea  is),  and  thereupon  the  said 
A.  B.,  by  E.  F.,  who  is  admitted  by 
the  court  of  our  lord  the  king  of  the 
bench  here,  to  prosecute  for  the  said 
A.  B.,  who  is  an  infant  within  the  age 
of  twenty-one  years,  as  the  next  friend 
of  the  said  A.  B.,  complains  that  where- 
as, etc.    2  Chit.  PL  32. 

B.    Pleas. 

1.  Plea  in  Ahatement  of  Infancy 

of  Defendant. 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  B.  J.,  her  guardian,  by  the 
court  now  ^ere  specially  admitted  to 
defend  for  her  the  said  defendant,  who 
is  under  the  age  of  twenty-one  years, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  prays  judgment, 
etc.  (the  usual  form),  because  sh^  says 
that  she  the  said  C.  D.,  at  the  day  of 
the  (exhibition  of  the  bill  aforesaid), 
was,  and  yet  is,  under  the  age  of  twen- 
ty-one years,  to-wit,  of  the  age  of  nine- 
teen years  and  no  more,  to-wit,  at,  etc., 
aforesaid.  And  this  she  is  ready  to 
verify.  Wherefore  she  prays  judgment 
of  the  bill,  etc.,  aforesaid  (as  in  usual 
form),  and  that  the  same  may  be 
quashed,  etc.  (Add  affidavit.)  Burr. 
App.  333,  §600;  Lill.  Ent.  3. 

2.  Plea  in  Ahatement  of  Infancy 

of  Plaintiff. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  prays  judgment  of  the 
said  bill  (or  writ)  and  declaration, 
because  he  says  that  the  said  plaintiff 
is  an  infant  under  the  age  of  twenty- 
one  years,  to-wit^  of  the  age  of  (nine- 
teen) years,  towit,  at ,  in  the 

county  aforesaid  (the  venue),  and  this 
he  is  ready  to  verify;  wherefore,  inas* 
much  as  the  said  plaintiff  hath  sued 
therein  in  his  own  person,  and  not  by 
his  next  friend,  the  said  defendant 
prays  judgment  of  the  said  bill  (or 
writ)  and  declaration,  and  that  the 
same  may  be  quashed.  Burr.  App.  333, 
§599;  Yates'  Forms  108. 

3.  Plea  of  Infancy  as  Bar. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney  (or, 
if   the   defendant   be   still  an   infant. 
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Aj:  **b7  K.  L.,  admitted  by  the  su- 
preme court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  before 
the  justices  thereof,  as  guardian  of  the 
said  defendant,  to  defend  for  the  said 
defendant,  who  is  an  infant,  under  the 
age  of  twenty-one  years"),  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  be- 
cause he  says  that  he  the  said  defend- 
ant, at  the  time  of  the  making  of  the 
said  several  supposed  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned, was  an  infant  within  the  age 
of  twenty-one  years,  to-wit,  of  the  age 
of  (nineteen)  years  (the  precise  age  is 
not  material),  to-wit,  at,  etc.  (the 
venue).  And  this  he  the  said  defend- 
ant is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  345,  §632;  3  Chit.  PL  909. 

C.    Seplieations. 

1.  Eeplication   To  Flea   in  Abate- 

ment of  Infancy, 
And  the  said  plaintiff  says  that  his 
said  bill  (or  the  said  writ,  or  declara- 
tion), by  reason  of  anything  by  the 
said  defendant  in  his  said  plea  alleged, 
ought  not  to  be  quashed,  because  he 
says  that  at  the  time  of  the  commence- 
ment of  this  suit,  he  the  said  plaintiff 
was  above  the  age  of  twenty-one  years, 
to-wit,  of  the  age  of  twenty-two  years 
(without  this  that  he  was  at  the  time 
an  infant,  under  the  age  of  twenty 
one  years).  And  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country.  And  the  said  defendant  like- 
wise, etc.    Burr.  App.  374,  f  677. 

2.  Eeplication  To  Plea  of  Infancy, 

Batification  After  Coming  of 

Age. 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  says  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
thereof  against  the  said  defendant,* 
because  he  says  that  the  said  defend- 
ant, after  the  making  of  the  said  sev- 
eral promises  and  undertakings  in  the 
said  declaration  mentioned,  and  before 
the  commencement  of  this  suit,  to-wit, 
on,  etc.  (the  day  of  his  becoming  of 
age,   but   the   precise   day  is   not   ma- 


terial), at,  etc.  (the  venue),  aforesaid, 
attained  his  age  of  twenty-one  years. 
And  the  said  plaintiff  further  says  that 
the  said  defendant,  after  he  had  so 
attained  his  age  of  twenty-one  years, 
and  before  the  commencement  of  this 

suit,   to-wit,    on    the   day   of 

-,  in  the  year  of  our  liord  one 


thousand  eight  hundred  and 
at,  etc.  (the  venue),  aforesaid,  assented 
to,  and  then  and  there  ratified  and 
confirmed  the  said  several  promises  and 
undertakings  in  the  said  declaration 
mentioned.  And  this  he  the  said  plain- 
tiff is  ready  to  verify.  Wherefore  he 
prays  judgment  and  his  damages  by 
him  sustained,  on  occasion  of  the  non- 
performance of  the  said  several  prom- 
ises and  undertakings  in  the  said  dec- 
laration mentioned,  to  be  adjudged  to 
him,  etc.  Burr.  App.  380,  (694;  3  Ohit. 
PI.  1147. 

3.    Seplication  To  Plea  of  Infancy, 

Goods  Were  Necessitiee. 
A  in  last  form  to  the  *,  inserting 
after  the  word  "pleaded,"  the  words, 
"so  far  as  the  same  relates  to  the  sev- 
eral promises  and  undertakings  in  the 
said  (first,  second,  thirds  fourth  and 
sixth)  counts  of  the  said  declaration 
mentioned;"  and  adding  the  words, 
"in  respect  of  the  promises  in  those 
counts  respectively  mentioned,"  and 
then  as  follows):  because  he  says  that 
the  said  meat,  drink,  washing,  lodging 
and  other  necessaries  in  the  said  (first 
and  second)  counts  of  the  said  declara- 
tion respectively  mentioned  to  have 
been  found  and  provided  by  the  said 
plaintiff  for  the  said  defendant,  were, 
at  the  time  of  finding  and  providing 
the  same  meat,  drink,  washing,  lodging 
and  other  necessaries,  suitable  to  the 
then  degree,  estate  and  condition  of 
the  said  defendant,  to-wit,  at,  etc 
(venue),  aforesaid,  and  that  the  said 
goods,  wares  and  merchandise,  in  the 
said  (third  and  fourth)  counts  of  the 
said  declaration  respectively  mentioned 
to  have  been  sold  and  delivered  by  the 
said  plaintiff  to  the  said  defendant, 
were,  at  the  time  of  the  sale  and  de- 
livery *;hereof,  also  necessaries  suitable 
to  the  then  degree,  estate  and  condition 
of  the  said  defendant,  to-wit,  at,  etc. 
(venue),  aforesaid;  and  that  the  money 
in  the  said  (sixth)  count  of  the  said 
declaration  mentioned  to  have  been 
paid,  laid  out  and  expended  by  the 
said  plaintiff,  to  and  for  the  use  of  the 
said  defendant,  was  so  paid,  laid  out 
and  expended  by  the  said  plaintiff  in 
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and  about  the  purchase  of  necessaries, 
fit  and  suitable  for  the  then  degree, 
estate  and  condition  of  the  said  de- 
fendant, to- wit,  at,  etc.  (venue),  afore- 
said. And  this  he  the  said  plaintiff 
is  ready  to  verify;  wherefore  he  prays 
judgment,  and  his  damages  by  him  sus- 
tained on  occasion  of  the  not  perform- 
ing of  the  said  several  promises  and 
undertakings  in  the  said  (first,  second, 
third,  fourth  and  sixth)  counts  of  the 
said  declaration  mentioned,  to  be  ad- 
judged to  him,  etc.  (Nolle  prosequi 
as  to  residue.)  And  as  to  the  said  plea 
of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  so  far  as  the 
same  relates  to  the  said  several  prom- 
ises and  undertakings  in  the  said  (fifth, 
seventh  and  last)  counts  of  the  said 
declaration  mentioned,  the  said  plain- 
tiff saith  that  he  will  not  further  prose- 
cute his  suit  against  the  said  defendant 
in  respect  of  the  said  last  mentioned 
promises  and  undertakings,  or  any  of 
them;  therefore  as  to  the  said  last 
mentioned  promises  and  undertakings, 
let  the  said  defendant  be  acquitted,  and 
go  thereof  without  day,  etc.  Burr. 
App.  381,  §695;  3  Chit.  PI.  1146. 

4.  Eeplicaiian,  Traverse  To  Flea  of 

Infancy, 

Ai^d  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
thereof,  against  the  said  defendant,  be* 
cause  he  said  that  the  said  defendant, 
at  the  time  of  the  making  of  his  said 
several  promises  and  undertakings  in 
the  said  declaration  mentioned,  was  of 
the  full  age  of  twenty-one  years,  to- 
wit,  at,  etc.  (the  venue),  aforesaid,  and 
not  within  the  age  of  twenty-one  years, 
in  manner  and  form  as  the  said  de- 
fendant hath  above,  in  his  said  (second) 
plea  in  that  behalf  alleged.  And  this 
he  the  said  plaintiff  prays  may. be  in- 

2uired  of  by  the  country,  etc.     Burr, 
ipp.  375,  §679;  3  Chit.  PI.  1146. 

5.  Beplicaiion  To  Plea  of  Statute 

of  lAmitatione,  Plaintif    an 

Infant. 
(As  in  n,  C,  2,  and  then  as  follows): 
Because  the  said  plaintiff  says  that  at 
the  time  the  said  causes  of  action 
accrued  to  him  (or  her),  he  was  an 
infant,  under  the  age  of  twenty-one 
years,   to-wit,   at,   etc.     And   this,   etc. 


'  (conclude     with     verification).       Burr. 
App.  384,  §702. 

D.    Bejoinders. 

1.  Bejoinder,  Traverse  of  Infancy 

in  Beplicaiion  To  Plea  of 
Statute  of  Limitations. 
And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff  to 
the  said  (second)  plea  of  the  said  de- 
fendant, says  that  the  said  plaintiflT 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  the  said  plaintiff 
was  not  an  infant  under  the  age  of 
twenty-one  years  at  the  time  of  the 
said  causes  of  action  did  accrue  to 
him.  And  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  etc. 
Burr.  App.  391,  §721;  Yates'  Forms  330. 

2.  Bejoinder,   Venial    That    Goods 

Were  Necessities. 
And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  the  said  meat,  drink, 
washing,  lodging  and  other  supposed 
necessaries  in  the  said  (first  and  sec- 
ond counts)  of  the  said  declaration 
respectively  mentioned  to  have  been 
found  and  provided  by  the  said  plain- 
tiff for  the  said  defendant,  and  the 
said  goods,  wares  and  merchandise,  in 
the  said  (third  and  fourth)  counts  of 
the  said  declaration  respectively  men- 
tioned to  have  been  sold  and  delivered 
by  the  said  plaintiff  to  the  said  de- 
fendant, were  not  necessary  or  suitable 
to  the  then  degree,  estate  and  condi- 
tion of  him  the  said  defendant,  and 
that  the  said  money  in  the  said  (sixth) 
count  of  the  said  declaration  mentioned 
to  have  been  paid,  laid  out  and  ex- 
pended, by  the  said  plaintiff  to  and  for 
the  use,  and  on  the  account  of  the  said 
defendant,  was  not  so  paid,  laid  out 
and  expended  by  the  said  plaintiff  in 
and  about  the  purchase  of  such  neces 
saries,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  repli- 
cation to  the  said  (second)  plea  of  the 
said  defendant  in  that  behalf  alleged 
And  of  this  the  said  defendant  puts 
himself  upon  the  country,  etc.  Burr. 
App.  390,  §717;  3  Chit.  PI.  1220. 


See  "How  To  Use  This  Volume,'*  Introduction,  page  ▼. 


INFANTS 


G13 


3.  Rejoinder,  Denial  of  Batification 
of  Contract, 
And  the  said  defend&nt,  as  to  the 
said  replieation  of  the  said  plaintiff 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plfiintifl 
ought  not  by  reason  of  anything  by  him 
in  that  replication  alleged,  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him  the  said  defendant,  because 
he  says  that  he  the  said  defendant  did 
not,  after  he  had  attained  the  age  of 
twenty-one  years,  and  before  tue  com* 
mencement  of  this  suit,  assent  to,  ratify 
or  confirm  the  said  several  promises 
and  undertakings  in  the  said  declara- 
tion mentioned,  or  any  or  either  of 
them,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  repli* 
cation  in  that  behalf  alleged.  And  of 
this  he  the  said  defendant  puts  him* 
self  upon  the  country.  (And  the  said 
plaintiff  likewise,  etc.)  Burr.  App.  389, 
1716;  3  Chit.  PI.  1221. 

in.    FleadingB  Under  tbe  Code. 

A.    Complaitit     by     Infant     Showing 
Appointment    of    Guardian    ad 
Litem  (a). 
A.  B.,  an  infant,  by  C.  D.,  his  guardian, 

plaintiff,  against  Y.  Z.,  defendant. 

The  plaintiff  complaining  of  the  de- 
fendant alleges: 

I.     That  the  plaintiff  is   an   infant, 
under  the  age  of  twenty-one  years. 

n.     That   on   the day   of 

,  18 — ,  at ,  upon  appli- 
cation duly  made  on  his  behalf,  the 
said  C.  D.  was,  by  an  order  of  this  court 

(or  by  an  order  made  by  Hon. , 

a  judge   of. this   court;     or    by    Hon. 

,    county   judge   for    — 

county),   duly   appointed  the   guardian 
of  the  plaintiff  for  the  purposes  of  this 
action.     1  Abb.  Forms  145. 
Complaint  by  Infant  Plaintiff,  Showing 

Appointment   of   Guardian   ad  Litem 

(Short  Form)    (5). 

(Commencement  as  above.) 

n.     That   on   the  day  of 

,  18 — f  at ,  the  above 

named  — — — 


was,  by  Hdn. 


a  justice  of  this  court  (or  county  judge 
of       ■  county),    duly    appointed 

guardian  of  the  plaintiff  for  the  pur- 
poses of  this  action.    1  Abb.  Forms  145. 

B.    Answers, 

1.    Answer  in  Abatement,  Infancy 
of  Plaintiff. 
That  the  plaintiff  is  an  infant  under 
tt^f  aj^e  of  twenty-one  years,  (^nd  )ift9 


no  guardian  appointed  herein.  2  Abb. 
Forms  24. 

2.  General   Answer   of   Infant    or 

Lwnatio  in  Foreclosure,  Par* 

tition.  Etc, 
This  defendant,  answering  by  his  said 
guardian,  says  that  he  is  a  stranger  to 
all  and  singular  the  matters  and  things 
in  the  complaint  in  this  action  set 
forth,  and  that  he  is  an  infant  under 
the  age  of  twenty-one  years,  and  claims 
such  interest  in.  the  premises  as  he  is 
entitled  to;  i^nd  he  submits  his  rights 
and  interests  in  the  matters  in  ques- 
tion in  this  action  to  the  protection  of 
the  court.    2  Abb.  Forms  166. 

3.  Answer,  Infancy   of  Defendant 

in  Bar. 
That  at  the  time  of  making  the  sup- 
posed contract  (and  of  the  delivery  of 
the  goods,  or  other  consideration)  al- 
leged, he  was  under  the  age  of  twenty- 
one   years,    to-wit, years    of 

age.     2  Abb.  Forms  41. 

4.  Answer,  Infancy  and   Want  of 

Discretion  as  To  Hired  Horse. 

1,  That  at  the  time  of  the  supposed 
grievances  alleged  in  the  complaint, 
said  horse  was  in  the  possession  of  the 
defendants  by  virtue  of  a  contract  of 
bailment  for  hire';  and  that  the  al- 
leged beating  and  fatiguing  by  over- 
driving, occurred  and  took  place 
through  the  unskilfulness  and  the  want 
of  knowledge,  discretion  and  judgment 
of  the  defendant. 

n.  That  on  the  termination  of  the 
contract  of  bailment  the  defendant  re- 
turned and  redelivered  to  the  plaintiff 
the  said  horse  in  full  life. 

m.  That  at  the  time  of  the  bail- 
ment, and  of  the  committing  of  the 
supposed  grievances,  the  defendant  was 
under  the  age  of  twenty-one  years,  to*. 

wit,   years   of   age.     2   Abb. 

Forms  120. 

5.  Answer,  Batification  by  Infant 

After  Coming  of  Age, 
L     That    said    (infant),    after    the 
making  of  said  deed,  attained  the  age 
of  twenty- one  years, 
n.    That  thereupon  (or  afterwards), 

and  on  or  about  the  — — day  of 

,  18 — ,  and  before  this  action, 

he  assented  to,  ratified  and  confirmed 
the  same,  with  full  knowledge  of  the 
facts.    2  Abb.  Forms  165. 

IV.    Infancy  as  Error  of  Fact. 

A.    Assignment,  Infancy  as  an  Error 

of  Fact, 
Afterwards,  to-wit,  on  the  (first  Hon- 
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day  of  May),  in  this  same  term,  before 
the  said  justices  of  the  supreme  court 
aforesaid,  at  the  (city  hall  iiw  the  city 
of  New  York),  comes  the  said  C.  D,, 
by  6.  H.y  his  attorney,  and  says  that 
in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error,  i& 
this,  to-wit,  that  he  the  said  C.  D.  ap- 
peared in  the  suit  aforesaid,  by  W.  S., 
his  attorney;  nevertheless  the  said  C. 
D.,.at  the  time  of  his  said  appearance, 
and  also  at  the  time  of  giving  the 
judgment  aforesaid,  was  under  the  age 
of  twenty-one  years,  to-wit,  of  the  age 
of years,  and  no  more;  to- 
wit,  at,  etc.;  in  which  case  the  said 
0.  D.  ought  to  have  been  admitted  to 
appear  in  the  court  aforesaid,  to  de- 
fend the  suit  aforesaid,  by  his  guardian, 
and  not  by  his  attorney;  therefore  in 
that  there  is  manifest  error.  And  this 
he  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  that  the  judgment 
aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled  and  altogether 
held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  hath 
lost  by  occasion  of  the  judgment  afore- 
said, etc. 

G.  H.,  attorney  for  plaintiff  in  error. 
Burr.  App.  411,  §767;  Till.  Forms  154. 

B.  Plea  To  Assignment  of  Error  of 
Infancy  as  an  Error  of  Fact, 

And  hereupon  the  said  A.  B.,  by  E. 
F.,  his  attorney,  freely  here  in  court 
comes  and  says  that  by  reason  of  any- 
•  thing  above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be 
revoked,  annulled  or  held  for  nothing; 
because  he  says  that  the  said  C.  D., 
at    the   time    of   his    said   appearance, 

to-wit,  in   the   term   of  ,  and 

also  at  the  time  of  giving  the  judg- 
ment   aforesaid,   was   of   the   full   age 

of  twenty-one  years,  to-wit,  at 

aforesaid.  And  of  this  he  the  said  A. 
B.  puts  himself  upon  the  country,  etc. 
£.  F.,  attorney  for  defendant  in  error. 

Burr.  App.  414,  §772;  Till.  Forms  154. 

V.    Judgment  Beeords. 

A.  Verdict  for  Plaintiff,  Plea  of 
Infancy  in  Assumpsit, 

That  the  said  defendant,  at  the  time 
of  making  of  the  said  several  prom- 
ises and  undertakings  above  mentioned, 
was  not  within  the  age  of  twenty-one 
years,  in  manner  and  form  as  the  said 
defendant  hath  above  in  that  behalf 
alleged:  and  they  assess,  etc.  Burr. 
App.  419,  §785. 


B.  Verdict  for  Defendant  on  Several 
Issues,  Infancy,  Not  Necessities, 
No  Bati/ication, 
That  (the  said  defendant,  at  the  time 
of  the  making  of  the  several  promisefl, 
in  the  first  and  second  counts  of  the 
said  declaration  mentioned,  was  an  in- 
fant, within  the  age  of  twenty-one 
years,  in  manner  and  form  as  the  said 
defendant  hath  above  in  that  behalf 
alleged):  And  as  to  the  second  iasue 
above  joined  between  the  said  parties, 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say  that  (the  goods,  wares 
and  merchandise  in  the  third  and  fourth 
counts  of  the  said  declaration  men- 
tioned, were  not  necessary  or  suitable 
to  the  degree,  estate  or  condition  of 
the  said  defendant,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged):  And  as  to 
the  last  issue  above  joined  between  the 
said  parties,  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  (the  said 
defendant  did .  not,  after  he  attained 
the  age  of  twenty-one  years,  assent  to, 
ratify  or  confirm  the  several  promises 
or  undertakings  in  the  fifth  and  sixth 
counts  of  the  said  declaration  men- 
tioned, or  any  of  them,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged.  Burr.  App.  426, 
§813;  Archb.  Forms  146. 

VI.    In  Equity. 

A.  Decree  Nisi  Against  Infant, 
And  this  decree  is  to  be  binding  on 

the  defendants,  the  infants,  unless  they 
shall  respectively,  within  six  months 
after  attaining  their  respective  ages  of 
twenty-one  years,  on  being  served  with 
subpoena  to  show  cause  against  this 
decree,  show  unto  this  court  good  cause 
to  the  contraiy.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  ed.)  2292;  2  Seton  Dec.  (Eng. 
ed.,  1862)  685. 

B.  Decree  Absolute  Against  InfanU 
Upon  motion,  etc.,  by  counsel  for  the 

plaintiff,  who  alleged  that  the  defend- 
ant A.  attained  the  aee  of  21  years 

on  the day  of ,  and 

that   the   said   defendant   was,  on  the 
day  of ,  duly  served 


with  a  subpoena  to  show  cause  against 
the  decree  made  in  this  cause,  dated, 
etc.,  as  by  the  affidavit  of,  etc.,  filed, 
etc.,  appears,  and  no  cause  having  been 
shown  to  the  contrary  thereof,  as  by 

the  — 's  certificate  also  appears, 

and  upon  reading,  etc.,  this  court  doth 
order  that  the  said  decree  be  made 
absolute  against  the  said  defendant  A< 
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3  Dan.  Ch.  PL  &  Pr.  (Perkins*  ed.) 
2293;  2  Seton  Dec.  (£ng.  ed.,  1862}  685. 

C.  Decree,  Infants  Not  Bound,  Form' 

er  Accounts  To  Be  Adopted,  if 
BeneficiaL 

This  court  doth  "declare  that  the 
plain tiifs  are  entitled  to  the  benefit  of 
the  decree  dated,  etc.,  and  the  several 
proceedings  under  the  same,  and  subse- 
quent or  previous  thereto,  against  all 
the  defendants  to  this  (supplemental) 
cause,  except  the  infant  defendant  H., 
the  only  son  of  the  defendant  J.,  and 
the  first  tenant  in  tail  in  esse  under 
the  testator's  will;  and  doth  also  de- 
clare that  the  said  decree  and  orders, 
and  the  accounts  taken  under  the  same, 
are  not  binding  on  the  said  defendant, 
the  infant."  Usual  accounts  of  per- 
sonalty,  and  inquiries  as  to  realty,  any 
accounts  settled  in  testator's  lifetime 
not  to  be  disturbed.  "And  if  it  shall 
appear  to  be  for  the  benefit  of  the 
infant  defendant  H.  to  adopt  any  of 
the  accounts  already  taken  under  the 
decree  and  orders  in  the  original  cause, 
such  accounts  are  to  be  adopted  to  such 
extent,  or  in  such  respects  as  shall 
appear  to  be  for  the  benefit  of  the 
said  infant  defendant.''  And  this  de- 
cree is  to  be  without  prejudice  as  be- 
tween the  plaintiff  and  all  the  defend- 
ants except  the  said  infant,  to  any  of 
the  decrees  and  orders,  proceedings  and 
arrangements,  made  prior  to  the  date 
hereof.  Adjourn,  etc.  3  Dan.  Ch.  PL 
4b  Fr.  (Perkins'  ed.)  2294;  2  Seton  Dee. 
(Eng.  ed.,  1862)  690,  691;  Baillie  v. 
Jackson,  10  Sim.  (Eng.)  167. 

D.  Order    Appointing    Guardian    of 

Person  and  Maintenance. 

(This,  etc.)  appoint  B.,  of,  etc.,  guard- 
ian of  the  person  of  A.,  the  infant, 
during  his  minority,  or  until  further 
order;  and  it  is  ordered  by  the  court 

that  the  sum  of  $ a  year  be 

allowed  for  the  maintenance  and  edu- 
cation of  the  said  infant  for  the  time 

past,  from  the day  of , 

the  time  of  the  death  of  C.,  his  father, 
and  for  the  time  to  come  during  his 
minority;  and  be  paid  to  the  said  B., 
his  guardian,  during  his  minority,  or 
until  further  order,  by  equal  half-yearly 

payments  of  $ — • each,   on   the 

day    of  ' ,    and    the 

day  of in  each  year, 

the  first  of  such  payments  to  be  made 

on  the  day  of ,  oat 

of  the  interest  from  time  to  time  to 


accrue  due  on  the,  etc.  Standing,  etc. 
(or  by  the  receiver  appointed  in  this 
cause,  out  of  the  rents  and  profits  of 
the  estates  of  said  A.,  the  infant).  And 
let  such  payments  be  allowed  the  said 
receiver  from  time  to  time  in  passing 
his  accounts.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2295;  2  Seton  Deo.  (Eng. 
ed.,  1862)  700. 

K    Order  for  Increase  of  Kainteruinoe 
of  Infant. 

It  is  ordered  that  the  sum  of 
$ a  year  be  allowed  in  addi- 
tion to  the  said  sum  of  $ a  year, 

allowed  by  the  order  dated,  etc.,  mak 

ing   together   the   sum   of  $ a 

year,  for  the  maintenance  and  educa- 
tion of  A.,  the  infant,  for  the  time  to 
come  during  his  minority  (or  such  in- 
creased allowance  to  commence  on,  or 
as  from);  and  be  paid  to,  etc.  (as  In 
form  above).  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2295. 

INFORMATION.— See  Indictment  and 
Infobmation;  Quo  Warranto. 
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L    General  Denial,  615 

n.    Denial  of  Knowledge    Explaining 

Ignorance,  616 
m.    Specific  Denial,  616 

IV.  General  Denial  by  Several  De- 
fendants, 616 

V.  Affldayit  in  Sapport  of  Complaint, 

616 

CROSS-BEPEBENCE : 

Bills  and  Answers: 

Statement  in  Answer,  Belief  With- 
out Personal  Knowledge; 

Statement  in  Answer,  Denial  by  One, 
Belief  in  Denials  by  Other. 

L  Answer,  General  Denial  of  Knowl- 
edge or  Xnformation  Snfflcient  To 
Form  a  B^ef  (a). 

Bays  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  of  any  of  the  allega- 
tions of  the  complaint  (respecting  the 
same).    2  Abb.  Forms  18. 

Note, — Or  '' denies  that  he  has  any 
knowledge,"  etc. 

Answer,  General  Denial  of  Knowledge 
or  Information  Sufflcient  To  Form  a 
Belief  (ft). 

Says  that  he  has  no  knowledge  or 
information  other  than  is  afforded  by 
said  (pleading),  that  (reciting  allega- 
tion), and  cannot  therefore  admit,  but 
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on  the  contrary  he  denies,  etc.  2  Abb. 
Forms  19. 

IL    Answer,  Denial  of  Knowledge,  etc., 
Explaining  Ignorance. 

Says  that  he  has  never  been  within 

the  state  of (the  place  where 

the  transactions  were  alleged  by  the 
complaint  to  have  taken  place),  and 
has  never  personally  transacted  any 
business  therein,  and  has  no  personal 
knowledge  of  what  therein  occurred; 
and  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to 
the  truth  of  any  of  the  allegations  of 
the  complaint  respecting  the  same  (or 
as  to  whether,  reciting  specific  allega- 
tion).   2  Abb.  Forms  19. 

Note. — See  note  to  I. 

nL  Answer,  Specific  Denial  of  Knowl- 
edge or  Information  Sufficient 
To  Form  a  Belief. 

Says  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
that,  etc.     2  Abb.  Forms  21. 

Note, — See  note  to  I. 

IV.  Answer,  General  Denial  of  Infor- 

mation,  etc.,   by  Sersral  De- 
fendants. 

Severally  say,  each  for  himself,  that 
he  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the 
truth  of  any  of  the  allegations  of  the 
complaint  (respecting  the  same).  2 
Abb.  Forms  19. 

Note, — See  note  to  I. 

V.  Afiidavit  in  Support  of  Oomi^lalnt» 

Where  Material  Allegations  Are 
There  Made  on  Information 
and  Belief. 

L.  M.,  of ,  being  duly  sworn, 

says: 

That  he  is  familiar  with  all  the  ma- 
terial matters  stated  in  the  complaint 
in  this  action,  on  the  information  and 
belief  of  the  plaintiff,  and  has  actual 
knowledge  thereof;  and  that  from  such 
knowledge  he  knows  that  the  matters 
of  fact  therein  stated  are  true  (here 
may  add  statement  as  to  means  of 
knowledge,  etc.,  e.  g.,  thus):  That  de- 
ponent, until  within  a  few  days  last 
past,  was  in  the  employ  of  said  defend- 
ant as  bookkeeper,  and  had  free  access 
to  the  books  of  said  copartnership  and 
of  said  defendant,  and  had  and  has  per- 
ponal  knowledge  of  the  financial  and 
other  business  ihatters  of  the  said  con- 
cern, and  of  said  defendant.  2  Abb 
Forms  327. 


IKHEBITANCE. 

I.  Declaration  Against  Heir  on  Bond 
of  His  Ancestor,  616 

n.  Declaration  Against  Heir  and 
Devisee  of  Obligor,  617 

m.  Plea  of  Bien  Per  Descent  by 
Heir,  617 

IV.  Beplication  to  Plea  of  Bien  Per 
Descent  by  HMr,  Aaets  at  Oom- 
mencement  of  Snit^  617 

V.  Beplication  to  Plea  of  Bien  Per 
Descent  by  Heir,  Assets  Before 
Commencement  of  SQit»  617 

VI.  Complaint  Against  Htoir  by  Cred- 
itors of  Deceased,  617 

vn.  Ccmiplaint  by  Creditors  of  De- 
ceased Against  Next  of  Kin,  618 

^Vni.  Complaint  Against  Htoir  or 
Devisee  Where  He  Has  Conveyed 
Land,  618 

DC  Answer  by  Heir  or  Devisee,  Noth- 
ing by  Descent  or  Devise,  618 

K.    Bill  by  Next  of  Kin  for  Share,  618 

ZI.  Decree  in  Favor  of  Heirs,  Declar- 
ing Void  Deed  by  Imposltloii,  620 

L  Declaration  Against  Heir  on  B<md 
of  His  Ancestor. 

A.  B.  complains  of  C.  D.,  heir  of 
E.  F.,  deceased,  being  in  the  custody 
of  the  marshal  of  the  Marshaisea  of 
our  lord  the  now  king,  before  the  kin^ 
himself,  of  a  plea,  that  he  render  to 
him    the    said    plaintiff    the     sum     of 

^1.  of  good  and  lawful   monex 

of  Great  Britain,  which  he  owes  to 
and  unjustly  detains  from  him.  For 
that  whereas  the  said  E.  F.  in  his 
lifetime,  whose  heir  the  eaid  defendant' 
is,  to-wit,  on,  etc.,  at,  etc.  (venue)  by 
his  certain  writing  obligatory,  sealed 
with  his  seal,  and  now  shown,  etc. 
(state  the  profert  or  excuse.  See 
"Oyer  and  Profert")  acknowledged 
himself  to  be  held  and  flrmly  bound 
to  the  said  plaintiff  in  the  said  sum 
of  1.   above   demanded,   to    be 

paid  to  the  said  plaintiff  whenever  he, 
the  said  E.  F.,  should  be  thereunto 
afterwards  requested,  for  which  pay- 
ment to  be  well  and  truly  made,  he 
the  said  E.  F.  bound  himself  and  his 
heirs  firmly  by  the  said  writing  obliga- 
tory. Nevertheless,  the  said  E.  F.  in 
his  lifetime,  and  the  said  defendant 
since  the  death  of  the  said  E.  F.  (al- 
though often  requested  so  to  do)  have 
not,  nor  hath  either  'of  them,  as  jt% 
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paid  the  said  sum  of ^1.  or  any 

part  thereof,  to  the  said  plaintiff,  but 
the  said  £.  F.  in  his  lifetime,  and  the 
aaid  defendant  since  his  decease,  have 
hitherto  wholly  refused,  and  the  said 
defendant  still  wholly  refuses  so  to 
do;  to  the  damage,  etc  2  Chit.  PL 
468. 

n.      Declankti<m    Against    Heir    and 
Deylaee  of  OWgor. 

A.  B.  complains  of  C.  B.  and  E.  F. 
which  said  C.  D.  is  heir  of  G.  H., 
deceased,  and  which  said  E.  F.  is  dev- 
isee of  the  said  G.  H.  of  divers  lands 
and  tenements  of  the  said  G.  H.,  de- 
ceased, by  his  last  will  and  testament 
being  in  the  custody,  etc.,  of  a  plea, 
that  they  render  to  him,  the  said  A.  B. 

£ — — of  lawful,  etc.,  which  they 

owe  to  and  unjustly  detain  from  him. 
For  that  whereas  the  said  G.  H.,  of 
whom  the  said  C.  D.  is  heir,  and  the 
said  £.  F.  is  devisee  as  aforesaid,  in 
his  lifetime,  to-wit,  on,  etc.,  at,  etc. 
(venue)  by  his  certain  writing  obliga- 
tory, sealed  with  his  seal,  and  to  the 
court,  etc.  (profert.  See  "Oyer  and 
Piofert")  acknowledged  himself  to  be 
held  and  firmly  bound   unto  the  said 

plaintiff  in  the  said  sum  of  £ — 

above  demanded,  to  be  paid  to  the  said 
plaintiff,  when  he  the  said  G.  H.  should 
be  thereunto  requested,  and  for  which 
payment  well  and  truly  to  be  made, 
the  said  G.  H.  did,  by  the  said  writ- 
ing obligatory,  bind  himself  and  his 
heirs  to  the  said  plaintiff.  Neverthe- 
less, the  said  G.  H.  in  his  lifetime,  and 
the  said  defendant  his  heir,  and  the 
aaid*E.  F.,  devisee  as  aforesaid  (al- 
though often  requested  so  to  do)  have 
not,  nor  hath  either  of  them,  as  yet 
paid  the  sum  of  £ above  de- 
manded, or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same  to 
the  said  plaintiff  have  wholly  neglected 
and  refused,  and  the  said  C.  D.  and 
E.  F.  still  neglect  and  refuse  to  pay 
the  same,  or  any  part  thereof,  to  the 
said  plaintiff;  to  the  damage,  etc.  2 
Chit.  PI.  469. 

nL   Flea  of  Bi«n  Per  Beecent  by  Heir. 

And  the  said  defendant  by  E.  F^  his 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says,  that 
he  ought  not  to  be  charged  with  the 
said  debt  by  virtue  of  the  said  sup- 
posed writing  obligatory  (or  indenture, 
etc.)  Because  he  saith,  that  he  the  said 

defendant  hath  not,  nor  at  th9  time 


of  the  exhibiting  the  bill  of  the  said 
plaintiff,  in  this  behalf  (or,  if  in  C.  P. 
or  by  original,  "at  the  time  of  the 
commencement  of  this  suit")  nOr  at 
any  time  before  or  since,  had  any 
lands,  tenements,  or  hereditaments,  by 
descent  from  his  said  father  (or 
brother,  etc.,  according  to  the  fact), 
in  fee  simple,  and  this  he  is  ready 
to  verify,  wherefore  he  prays  judg- 
ment, if  he,  as  son  (or  brother,  etc.) 
and  heir  of  the  said  G.  H.,  deceased, 
ought  to  be  charged  with  the  said 
debt,  by  virtue  of  the  said  writing 
obligatory.     3  Chit.  PI.  974, 

IV.  Beplication  to  Flea  of  Bien  Per 

Deecent^  That  Defendant  Had 
Aaseta  at  Time  of  Oonunence- 
ment  of  Suit. 

(Precludi  non.)  Because  he  saith, 
that  the  said  defendant  hath,  and  at 
the  time  of  the  exhibiting  of  the  said 
bill  of  the  said  plaintiff  (or,  if  in 
C.  P.  or  by  original,  *  *  at  the  commence- 
ment of  this  suit")  had  sufficient 
lands,  tenements  and  hereditaments  by 
descent  from  his  said  father  (''or  broth- 
er," etc.,  according  to  the  fact)  in  fee 
simple,  wherewith  the  said  defendant 
could  and  might  and  ought  to  have 
satisfied  the  said  debt  of  the  said  plain- 
tiff above  demanded.  And  this  the 
said  plaintiff  prays  may  be  inquired 
of  by  the  counti^,  etc.  3  Chit.  PI. 
1174. 

V.  Beplleation  to  Flea  of  Bien  Per 

Descent^  That  Defendant  Had 
Asaeta  Before  Commencement  of 
Suit 
(Precludi  non.)  Because,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  he  saith,  that  the 
said  defendant  after  the  death  of  the 
said  E.  F.,  his  father,  and  before  the 
day  of  exhibiting  the  said  plaintiff's 
bill  in  this  behalf  (or,  if  in  C.  P.  or, 
by  original,  say,  "before  the  com- 
mencement of  this  suit")y  to-wit,  on, 
etc.,  at,  etc.  (venue)  aforesaid,  had 
divers  lands  and  tenements  by  heredi- 
tary descent  as  heir  to  the  said  E.  F. 
in  fee  simple,  whereby  he  mi^ht  have 
satisfied  the  said  plaintiff  the  debt  and 
damages  aforesaid.  And  this,  etc.  3 
Chit.  PI.   1174. 

yX    Complaint  Against  Heir  by  Cred- 
itor of  Deceased. 

I.  State  facts  showing  a  debt  of  the 
decedent,  due  and  still  unpaid. 

II.  That   on   the   day  of 
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at 


said 


( decedent) y  being  owner  in  fee  (or 
otherwise)  of  the  property  hereinafter 
described,  died  intestate  (as  to  said 
property);  and  that  more  than  three 
years  before  this  action,  to-wit,  on  the 
day  of  y  18 ,  let- 
ters of  administration  upon  the  estate 
of  said  (decedent)  were  duly  issued 
and  granted  to  one  M.  N.  by  the  sur- 
rogate of  the   county  of  ,  of 

this  state,  appointing  said  M.  N.  imI- 
ministrator  of  all  the  goods,  chattels, 
and  credits  which  were  of  said  de- 
ceased (or,  if  he  left  a  will,  the  pro- 
bate and  issue  of  letters  may  be  al- 
leged, as  in  the  preceding  form). 

m.  That  the  defendant  is  the  sole 
heir  (or,  defendants  are  the  only  heirs) 
of  said  deceased,  and  that  the  follow- 
ing described  premises  descended  from 
the  deceased  to  him  (them)  as  such: 
(description    of  premises). 

rv.  That  the  personal  assets  of  said 
(decedent)  were  not  sufficient  to  pay 
and  discharge  the  plaintiff's  demand. 

Or,  IV.  That  the  said  (decedent) 
left  no  personal  assets  within  this  state 
to    be   administered    (except    a    small 

amount,  in  value  not  exceeding 

dollars,  which  is  not  sufficient  to  pay 
and  discharge  the  plaintiff's  demand). 

Or,  IV.  That  after  due  proceedings 
before  the  surrogate's  court  of  the 
county  of  ,  by  (stating  brief- 
ly what),  the  plaintiff  has  been  un- 
able  to   collect   his   said  debt    (except 

the    sum    of   dollars)    fsom 

the  personal  representatives  of  said 
(decedent,  or,  from  his  next  of  kin,  or, 
legatees). 

Wherefore,  the  plaintiff  demands 
judgment   that   said   premises  be   sold, 

and  the  sum  of dollars,  with 

interest  thereon  from  the  day 

of    ,    together    with    costs    of 

this  action,  be  paid  to  the  plaintiff  out 
of  the  proceeds  thereof.  1  Abb.  Forms 
534. 

VIL    Oomplaint  by  Creditor   of   De- 
coaaed  Against  Next  of  Kin. 

I.  (State  facts  showing  a  debt  of 
the  decedent,  due  and  still  unpaid). 

n.     That    on    the  day   of 

,    18 ,    at    ,    said 

(decedent)  died  intestate;  and  that  on 

the  : —  day  of  ,  18 , 

letters  of  administration  upon  the  es- 
tate of  said  (decedent)  were  granted 
to  one  M.  N.,  by  an  order  duly  made 
by   the    surrogate    of    the    county     of 


f  of  this  state,  appointing  said 

M.  N.  administrator  of  all  the  goods, 
chattels,  and  credits  which  were  of 
said  deceased  (or,  allege  death,  leav- 
ing a  will,  etc.,  as  in  next  form). 

m.  That  before  the  commencement 
of  this  action  said  administrator  (or, 
executor)  paid  over  assets  of  the  es- 
tate to  the  defendant,  who  is  one  of 
the  next  of  kin  (or,  to  the  defend- 
ants, who  are  the  next  of  kin)  of  the 
deceased,  amounting  to  the  sum  of 
dollars.     1  Abb.  Forms  533. 

VUL  Ckmiplalnt  Against  Heir  or 
Devisee  Wbere  He  Has  Ckm- 
veyed  IdmcL 

As  in  either  preceding  form,  adding: 
V.     That  the  defendant  did,  on  the 

day  of  i  18 ,  con- 
vey said  mentioned  premises  to  one 
O.  P.,  and  that  the  premises  so  con- 
veyed by   him  were  reasonably  worth 

dollars. 

Wherefore  the  plaintiff  demands  judg- 
ment for  (the  amount  of  the  debt,  but 
not  exceeding  the  value  of  the  prem- 
ises, etc.).     1  Abb.  Forms  536. 

IZ.  Answer  by  Heir  or  Devisee,  Kotb- 
ing  by  Descent  or  Devise. 

That  he  had  not  at  the  commence- 
ment of  this  action  (or,  at  any  time 
before  or  since),  any  lands,  tenements, 
or  hereditaments,  by  descent  from  his 
said  father  (or,  brother,  or  otherwise 
as  in  complaint),  (or,  by  devise  from 
said  testator).     2  Abb.  Forms  159. 

Z.    Bill  by  Next  of  Kin  for  Share  (a). 

Humbly  complaining  show  unto  yonr 
honors,  your  orator  and  oratrixes,  B. 
M.,  of,  etc.,  O.  M.,  of,  etc.,  widow,  and 
A.  L.  of  etc.,  widow,  that  A.  M.,  late 
of,  etc.,  gentleman,  was,  in  his  lifetime 
and  at  the  time  of  his  death,  possessed 
of  and  well  entitled  to  a  considerable 
personal  estate,  consisting  of  moneys 
in  the  funds,  debts  due  to  him,  house- 
hold goods,  plate,  linen,  china,  wear- 
ing apparel,  and  divers  other  effects  of 
a  considerable  amount  and  value,  and 
particularly  was  possessed  of  a  large 
number    of    shares    in     the     stock     of 

.     And   your   orator  and   ora- 

trixes  further  show  that  the  said  A.  M^ 
in  and  about  the  month  of,  etc,  de- 
parted this  life,  intestate,  and  with- 
out issue,  leaving  F.  M.,  his  wife,  one 
of  the  defendants  hereinafter  named, 
and  your  orator,  his  brother,  and  your 
I  oratrixes,  his  sisters  and  only  next  of 
I  kin   him  surviving.     And  your  orator 
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lind  oratrixes  further  show,  that  sinee 
the  death  of  the  said  intestate^  the 
said  F.  M.y  his  wife,  has  obtained  let- 
ters of  administration  of  the  goods, 
chattels,  rights,  and  credits  of  the  said 
intestate  to  be  granted  to  her,  bj  and 
out  of  the  proper  court,  and  has,  by 
virtue  thereof,  possessed  herself  of  the 
personal  estate  and  effects  of  the  said 
intestate  to  a  very  large  amount  and 
value,  and  much  more  than  sufficient 
to  pay  and  satisfy  his  just  debts  and 
fuiieral  expenses,  exclusively  of  the 
said  shares  of  stock.  And  the  plain- 
tiffs further  show,  that  being  entitled 
as  brothers  and  sisters  of  the  said  in- 
testate to  a  distributive  share  of  his 
personal  estate,  the  plaintiffs  have  fre- 
quently, by  themselves  and  their  agents, 
applied  to  the  said  F.  M.  and  re- 
quested her  to  come  to  a  full  and 
true  account  with  IJie  plaintiffs  for 
the  personal  estate  and  effects  of  said 
intestate,  and  to  pay  them  respectively 
one-third  part  each  of  one  moiety  of 
the  clear  residue  thereof,  with  which 
just  and  reasonable  requests  the  plain- 
tiffs hoped  the  said  F.  M.  would  have 
complied.  But  now  so  it  is,  etc.  And 
the  said  defendant  pretends  that  the 
personal  estate  and  effects  of  the  said 
A.  M.  were  small  and  inconsiderable, 
and  not  more  than  sufficient  to  pay 
and  satisfy  his  debts  and  funeral  ex- 
penses, and  that  she  has  applied  alJ 
such  personal  estate  and  effects  in  a 
due  course  of  administration.  Whereas 
the  plaintiffs  charge  the  contrary 
thereof  to  be  the  truth,  and  so  it  would 
appear  if  the  defendant  would  set 
forth,  as  she  ought  to  do,  a  full  and 
true  account  of  all  and  every  the  per- 
sonal estate  and  effects  of  the  said 
intestate,  which  have  been  possessed 
or  received  by  the  said  defendant,  or 
by  her  order,  or  to  her  use,  and  of  her 
application  thereof.  And  the  plaintiffs 
further  charge  that  the  said  F.  M.  has 
declared  to  several  persons  that  she 
means  to  obtain  a  transfer  of  the  said 
shares  of  stock  and  to  sell  and  dis- 
pose of  the  same  and  to  withdraw  her- 
self  to   f    with    the    produce 

thereof;  and  the  corporations,  in  which 
such  stock  is  held,  intend  to  permit 
ber  to  make  such  transfer.  All  which 
actings,  etc. 

And  that  the  defendants  may  answer 
the  premises,  and  that  an  account  may 
be  taken  by  and  under  the  direction 
of  this  honorable  court  of  the  personal 
estate  and  efleets  of  the  Bald  intestate, 


A.  M.,  possessed  by  or  come  to  the 
hands  of  said  defendant,  F.  M.,  his 
widow  and  administratrix,  or  to  the 
hands  of  any  other  person  or  persons, 
by  her  order  or  for  her  use;  and  also 
an  account  of  the  said  intestate's 
debts  and  funeral  expenses,  and  that 
the  said  intestate's  personal  estate 
may  be  applied  in  a  due  course  of  ad- 
ministration, and  that  the  clear  resi* 
due  thereof  may  be  ascertained,  and 
that  the  plaintiffs  respectively  may  be 
paid  one- third  part  each  of  one  moiety 
of  such  clear  residue,  and  that  in  the 
meantime  the  said  defendant,  F.  M., 
may.  be  restrained  by  the  injunction  of 
this  honorable  court  from  selling  or 
disposing   of  or   transferring   the   said 

stock,  and  that  the  may  be 

restrained  from  permitting  such  sale 
or  transfer.     (And  for  further  relief.) 

May  it  please,  eto.'> 

(Pray     subpoena      and      injunction 

against  F.  M.,  and  the  said  

[corporations].).     3  Dan.  Ch. 

PI.  &  Pr.  (Perkins'  ed.)  2022. 

BUI   hy  Next   of   Kin   for   Share    (b). 

1.  A.  B.,  late  of,  etc.,  deceased,  was, 
at  the  time  of  his  death,  possessed  and 
entitled  of  and  to  a  considerable  per- 
sonal estate. 

2.  The    said    A.    B.     died     on     the 

day  of  ,  (a  widower 

and)  intestate,  leaving  the  plaintiffs 
and  and  ,  his  chil- 
dren and  sole  next  of  kin,  him  sur- 
viving. 

3.  On  the day  of 


the  defendant  procured  letters  of  ad- 
ministration to  the  goods,  chattels,  and 
credits  of  the  said  A.  B.  to  be  granted 
to  him  by  the  proper  court  for  that 
purpose,  and  the  said  defendant  there- 
by became  and  now  is  the  sole  legal 
personal  representative  of  the  said 
A.  B. 

4.  The  defendant,  as  such  adminis- 
trator as  aforesaid,  has  taken  posses- 
sion of  all  the  movable  chattels  of  the 
said  A.  B.,  and  has  received  certain 
sums  of  money  in  respect  of  debts 
which  were  owing  to  the  said  A.  B. 
at  the  time  of  his  decease. 

5.  The  assets  of  the  said  A.  B., 
which  have  come  to  the  hands  of  the 
defendant,  were  and  are  much  more 
than  sufficient  for  payment  of  all  the 
debts  and  funeral  expenses  of  the  said 
A.  B.,  and  he  has  paid  or  ought  to  have 
paid  the  same. 

6.  The  defendant  has,  in  fact,  in  his 
handS;  a   large  surplus   or  residue   in 

Vol  DC 
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respect  of  the  intestate's  personal  es- 
tate, which  is  divisible  and  ought  to 
be  divided  amongst  the  plaintiffs  and 

the  said  and ^  as  his 

sole  next  of  kin. 

7.  The  plaintiffs  have  applied  to  the 
defendant  to  furnish  them  with  an  ac- 
count of  the  personal  estate  of  the  in- 
testate, and  of  the  application  there- 
of, and  to  divide  the  residue  thereof 
amongst   the  plaintiffs    and    the    said 

and  f  but  he  has  re- 
fused so  to  do. 

Prayer, 
The  plaintiffs  pray  as  follows: 

1.  That  an  account  may  be  taken 
of  the  personal  estate  of  the  intestate, 
come  to  the  hands  of  the  defendant, 
or  of  any  person  or  persons  by  his 
order  or  for  his  use. 

2.  That  an  account  may  be  taken  of 
the  debts  and  funeral  expenses  of  the 
intestate. 

3.  That  the  clear  residue  of  the  per- 
sonal estate  of  the  intestate  may  be 
ascertained,  and  that  one  equal  ■ 
part  of  such  residuary  estate  may  be 
decreed  to  be  paid  to  each  of  the 
plaintiffs,     and     that     another     equal 

part  thereof  may  be  decreed 

to  be  paid  to  the  defendant,  and  to 
each  of  them,  the  said  and 

4.  (Prayer  for  general  relief.)  3 
Ban.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2024 

ZI.  Decree  in  Favor  of  Hein;  De- 
daring  Void  Deed  Obtained  of 
Their  Ancestor  by  Imposition. 

This  cause  came  on '  to  be  heard  by 
consent  of  counsel,  at  the  last  term 
of  this  court,  and  was  argued  by 
counsel;  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged, 
and  decreed  by  the  court  as  follows, 
viz.:  that  the  deeds  of  conveyance 
dated  the  ninth  day  of  May,  1805,  and 
executed  by  C.  W.  to  A.  H.,  in  the 
pleadings  mentioned,  ought  not  to  be 
permitted  to  stand  as  absolute  and 
bona  fide  conveyances  to  the  said  A. 
H.,  the  same  having  been  obtained  from 
the  said  C  W.  by  the  said  A.  H.,  by 
imposition  upon  him,  he  being  at  the 
time  of  the  execution  thereof  in  a 
state  of  great  mental  and  bodily  weak- 
ness, as  well  from  the  visitation  of 
Providence  as  from  his  extreme  old 
age.  And  it  is  further  ordered,  de- 
creed, and  declared  by  the  court,  that, 
under  all  the  circumstances  of  the 
case,  the   same   deeds  of   conveyances 


ought  to  be  permitted  to  stand  as  se- 
curity for  any  advances  made,  and 
charges  incurred,  and  allowances  due, 
to  the  said  A.  H.,  by  reason  of  the 
premises  stated  in  the  pleadings,  but 
no  further;  and  as  to  all  other  pur- 
poses the  same  are  to  be  held  and 
decreed  to  be  utterly  void;  and  the 
same  is  hereby  ordered  and  decreed  ac- 
cordingly. 

And  it  is  further  ordered  and  decreed 
by  the  court,  that  it  be  referred  to 
A.  B.,  Esquire,  a  master  for  this  pur- 
pose, to  take  an  account  of  all  debts, 
claims,  and  dues  between  the  said  A.  H. 
and  the  said  G.  W.,  during  his  Ufe* 
time;  and  in  taking  such  account,  the 
said  master  is  to  charge  the  said  A.  U. 
with  all  the  personal  estate  received 
by  him  from  the  said  0.  W.,  including 
that  conveyed  by  deed  of  gift  to  his 
wife,  as  in  the  pleadings  mentioned, 
find  also  with  all  the  rents  and  profits 
of  said  real  estates;  and  the  said  A.  U. 
is  to  be  allowed  credits  for  all  ad- 
vances made,  and  charges  incurred,  and 
allowances  due,  for  labor  and  services 
to  and  for  the  said  0.  W.  during  his 
lifetime;  and  also  credit  for  all  repairs 
and  improvements  made  by  the  said  A. 
H.,  in  and  about  the  same  real  estates. 
And  the  said  master  is  also  to  take  in 
like  manner  an  account  of  all  the  rents 
and  profits  of  the  same  real  estates 
since  the  death  of  the  said  C.  W., 
and  is  in  like  manner  to  be  allowed 
credit  for  all  repairs  and  improve- 
ments on  the  same  estates  during  the 
same  period.  And  the  said  master  is 
to  give  notice  of  his  meetings,  for  the 
purpose  of  taking  into  consideration 
the  premises,  to  all  the  parties  in  in- 
terest. 

And  all  further  orders  and  directions 
are  reserved  until  the  coming  in  of  the 
master's  report.  3  Dan.  Ch.  PI.  ft  Pr. 
(Perkins'  6d.)  2281;  Harding  i7.  Wheat- 
on,  2  Mason  (U.  S.)  390-392. 
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L    In  Eqnity. 

A.    Prayer  for  Injunction, 
1.    Prayer  for  Injuneiion  and  for* 
Subpoena. 

May  it  please  your  honors  to  grant 
nnto  your  orator  (or  to  the  plaintiff) 
not  only  a  writ  of  injunction,  issuing 
out  of,  and  under  the  seal  of  this  hon- 
orable court,  to  be  directed  unto  the 
said  C.  D.,  etc.,  etc.,  to  restrain  them, 
their  servants,  workmen  and  agents 
from  committing  waste,  etc,  but  also 
a  writ  of  subpoena,  etc.  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   1907. 
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2,    Prayer  for  Injunction    Against 
Transfer  of  Property, 
Wherefore    the    plaintiff   prays   that 
the  said  H.  E.  may  be  enjoined  from 
passing  the  said  property  of  the  Colum- 
bia Insurance  Company  now  in  his  pos- 
session, into  the  possession  of  said  in- 
surance company,  or  of  any  ag;ent  or 
officer  thereof,  without  the  order  and 
direction  of  this  honorable  court',  and 
that  the  said  H.  E.  may  discover  under 
oath  what  promissory  notes  and  other 
property  of  the  said  insurance  company 
may  now  be  in  his  possession  or  under 
his  control,  and  that  he  may  be  required 
to  deliver  up  the  same  into  the  custody 
of  this  honorable  court,  and  that  the 
amount  of  the  debts  due  from  the  said 
insurance  company  to  the  plaintiff  on 
said  policies  of  insurance  may  be  fixed 
and  determined,  and  that  so  much  of 
the  property  of  said  insurance  company 
now  in  the  hands  of  the  said  H.  £.  as 
may  be  necessary  for  that  purpose  may 
be  applied  for  the  payment  of  the  debt 
due  to  the  plaintiff  from  said  insurance 
company  as  aforesaid,  and  to  grant  the 
plaintiff  such  other  and  further  relief 
as  to  justice  and  equity  may  appertain. 
To  this  end  may  it  please  your  hon- 
ors to  grant  unto  your  orator  not  only 
your  writ  of  injunction  to  be  directed 
to  the  said  H.  E.,  and*  said  company, 
restraining  him  from  putting  away  said 
promissory   notes   and    other   property, 
and  directing  him  to  place  the  same  in 
the  custody  of  such  person  or  persons 
as  your  -honors  may  appoint,  but  also, 
etc.  (prayer  for  subpoena  against  said 
H.    £.    and     the     Columbia     Insurance 
Company).    3  Ban.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)   1963;  Silloway  i;.  Columbia 
Ins.  Co.,  8  Gray  (Mass.)  199. 

3.    Prayer  for  Injunction    Against 

Working  Quarry. 
And  that  in  the  meantime  the  said 
li.  M.  and  his  agents  and  workmen 
may  be  restrained,  by  the  order  and 
injunction  of  this  honorable  court,  from 
getting,  taking,  and  carrying  away 
any  stone  from  the  said  quarry,  except 
for  building  and  other  purposes  in  and 
upon  K.  farm  aforesaid.  (General  re- 
lief.) May  it  please,  etc.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)   1964. 

i.    Prayer   for  Injunction   Against 

Beceiving   Partnership   Debts 

And  that  in  the  meantime  the  said 
defendant  W.  P.  may  be  restrained  by 
the  order  and  injunction  of  this  hon- 
orable court  from  collecting  or  receiv- 


ing any  partnership  debts  or  other  mon- 
eys, and  that  some  proper  person  may 
be  appointed  to  collect  and  receive  the 
same;  and  that  proper  directions  may 
be  given  for  the  conduct  and  manage- 
ment of  the  said  partnership  business 
in  future,  for  the  joint  and  equal  bene- 
fit of  your  orator  and  the  said  W.  P. 
3  Dan.  Ch.  PL  ft  Pr.  (Perkins'  ed.) 
1968. 

Prayer  for  Injunction  Against  Beceiving 

Partnership  Debts   (ft). 

And  that  in  the  meantime  the  said 
defendant  C.  B.  may  be  restrained,  by 
the  order  and  injunction  of  this  hon- 
orable court,  from  collecting  or  receiv- 
ing the  partnership  debts  or  other  mon- 
eys. (And  for  further  relief,  etc.)  May 
it  please,  etc. 

Pray  subpoena  against  C.  P.,  and 
subpoena  and  injunction  against  C.  B. 
3  Dan.  Ch.  PL  ft  Pr.  (Perkins'  ed.) 
1969. 

5.    Prayer  To  Bestrain  Proceedings 
at  Law,  and  for  Injunction, 

And  that  the  said  C.  D.,  etc.,  their 
counselors,  attorneys,  solicitors,  officers 
or  agents,  may  be  restrained  by  an 
injunction  issuing  out  of  this  court, 
from  proceeding  further  against  your 
orator  (or  the  plaintiff)  in  the  said 
action  commenced  against  him  in  the, 
etc.,  court  of,  etc.,  and  now  pending 
and  at  issue  therein,  for  the  recovery 
of,  etc.  And  that  your  orator  (or  the 
plaintiff)  may  have,  etc.  (Prayer  for 
general  relief.)  May  it  please  your 
honor  to  grant  unto  your  orator  (or  the 
plaintiff)  a  writ  of  injunction,  issuing 
out  of  and  under  the  seal  of  this  hon- 
orable court,  to  be  directed  to  the  said 
C.  D.,  etc.,  etc.,  commanding  them  and 
each  of  them  absolutely  to  desist  and 
refrain  from  proceeding  further  against 
your  orator  (or  the  plaintiff)  in  said 
action.  3  Dan.  Ch.  PL  ft  Pr.  (Perkins' 
ed.)  1904. 

B.  Notice  of  Motion  for  Special  In- 

junction, 
Take  notice,  etc.,  etc.,  that  the  de- 
fendant   and  his  agents  (work- 
men and  servants),  may  be  restrained 
from  (here  follows  the  prayer  in  the 
bill)  until  the  hearing  of  this  cause, 
or  the  further  order  of  the  court.  3 
Dan.  Ch.  PL  ft  Pr.  (Perkins'  ed.)  2150. 

C.  Orders  for  Injunctions, 

1.    Order  for  Injunctiofi  on  Notice 

or  ex  Parte,  on  Undertaking. 

Upon    motion,    etc.,    by    counsel    tot 

the  plaintiff,  and  upon  hearing  counsel 
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for  the  defendant  (or  reading  an  affi- 
davit of  notice  of  this  motion  to  the 
defendant,  or  if  moved  ex  parte  before 
the  defendant  has  appeared  to  the  bill, 
the  clerk's  certificate  of  the  filing  of 
the  plaintiff's  bill  in  this  'cause  on  the 
day  of ).  Enter  affi- 
davit in  support,  and  in  opposition,  if 
any;  and  if  ex  parte,  add:  And  the 
plaintiff,  by  his  counsel,  undertaking 
to  abide  by  any  order  this  court  may 
make  as  to  damages,  in  case  this  court 
should  hereafter  be  of  opinion  that  the 
defendaift  shall  have  sustained  any,  b^ 
reason  of  this  order,  which  the  plaintiff 
ought  to  pay,  if  so  and  also  undertak- 
ing to  accept  short  notice  of  motion 
to  dissolve  the  injunction  hereby 
awarded),  this  court  doth  order  that 
an  injunction  be  awarded  to  resttain 
the  defendants  A.,  his  servants,  worK- 
men  and  agents  from,  etc.;  until  the 
hearing  of  this  cause,  or  until  the  fur- 
ther order  of  this  court.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2305. 

2.  Ex    Parte    Interim    Order    for 

Injunction, 
Usual    undertaking     as     to    damage 
(form  above).     Let  the  defendant,  his 
servants,  workmen  and  agents,  be  re- 
strained   from,    etc.;    untU     after     the 

■  day  of ,  or  until  the 

further  order  of  this  court.  (If  so, 
and  let  the  plaintiff  be  at  liberty  to 
serve  the  defendant  with  a  notice  of 

motion  for  the day  of 

for  an  injunction  in  this  cause.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2305. 

3.  Order  for  ex  Parte  Injunction, 
Upon  the  application  of  the  plaintiffs, 

and  upon  reading  an  affidavit  of,  etc. 
(enter  evidence);  and  the  plaintiffs,  by 
their  solicitors,  having  undertaken^  etc. 
(form  above),  and  having  signed,  etc., 
to  that  effect,  accordingly  this  court 
doth  order  that  an  injunction  be  award- 
ed, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2305;  2  Seton  Dec.  (Eng.  ed.,  1862) 
867. 

D.    Dissolution, 

1.  Notice  of  Motion   To  Dissolve 

Injunction, 
Take  notice,  etc.,  etc.,  that  the  in- 
junction  issued  in  this  cause  may  be 
dissolved,  with  costs.     3  Dan.  Ch.  PL 
Jb  Pr.  (Perkins'  ed.)  2153. 

2.  Order,   Injunctioti   Dissolved  Of 

Continued  on  Motion. 
Upon  motion,  etc.,  by  counsel  for  the 
defendant    (if    plaintiff    appears,    and 
upon  hearing  counsel  for  the  plaintiff), 


and  upon  reading  the  order  dated,  ete. 
(enter  affidavits  and  answers,  if  any, 
and  if  plaintiff  does  not  appear,  an 
affidavit  of  service  of  notice  of  thla 
motion  on  the  plaintiff).  This  court 
doth  order  that  the  injunction  awarded 
by  the  said  order  dated,  etc.,  do  stand 
dissolved  (or  be  continued  until  the 
hearing  of  this  cause,  or  until  the  fur- 
ther order  of  this  court).  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2324. 

3.  Injunction  Continued  on  the 
Hearing. 
And  it  is  ordered  that  the  injunctioa 
awarded  against  the  defendant  H.  by 
the  order  dated,  etc.,  be  continued  un- 
til further  order.  3  Dan.  Ch,  PL  &  Pr. 
(Perkins'  ed.)  2325. 

E.    Decrees. 

1.  Decree  Making  Injunction  Per' 

petual  at  Hearing, 
This  court  doth  order  that  the  in- 
junctiom  granted  (awarded)  in  this 
cause  to  restrain  the  defendants,  their 
servants,  agents  or  workmen  from 
printing,  publishing  or  vending  a  book, 
comedy,  or  farce  called,  etc.,  or  any 
part  thereof,  be  made  perpetual;  and 
the  plaintiff  (by  his  counsel)  waiving 
the  account  prayed  by  the  bill,  the 
court  doth  not  think  fit  to  direct  any 
account.  Defendants  to  pay  plaintiff's 
costs.  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2325;  2  Seton  Dec.  (Eng.  ed.,  1862) 
944. 

2.  Decree   for  Mandatory    Injunc^ 

Hon,    Enjoining    Eetwm    of 

Documents, 
This  court  doth  order  that  an  injnnc* 
tion '  be  awarded  to  restrain  the  de- 
fendant H.  from  detaining  and  keeping 
possession  of  the  books,  deeds,  docu- 
ments and  papers  removed  as  mentioned 
in  the  plaintiffs'  affidavit  by  the  said 
defendant,  or  by  his  order,  from  the 
chambers  occupied  by  the  plaintiffs, 
for  retaining  which  no  written  author- 
ity has  been  produced  by  the  defend- 
ant, as  mentioned  in  the  plaintiffs' 
affidavit  of,  etc.,  or  any  of  them,  ex- 
cept the  five  boxes  not  claimed  by  the 
plaintiffs,  and  from  permitting  the 
same  or  any  or  either  of  them,  except 
the  said  five  boxes,  to  remain  awaj 
from  the  office  of  the  plaintiffs,  or  from 
parting  with  the  books,  etc.,  removed 
by  the  defendant,  or  by  his  order,  from 
the  chambers  occupied  by  the  plats* 
tiffs,  or  any  of  them,  except  the  five 
boxes,  to  any  person  or  persons  other 
'than  the  plaintiffs,  and  from  destroy- 
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ing,  mntil&ting  or  obliterating  the  said 
books,  etc.,  ojr  any  or  either  of  them) 
except  as  aforesaid,  or  any  part  or 
parts  thereof  respectively,  or  any  en* 
tries  or  entry  therein,  or  from  making 
any  alteration,  interlineation  or  eras* 
ure  in  the  same,  or  any  of  them;  until, 
etc.  3  Dan.  C?h.  PI.  &  Pr.  (Perkins' 
ed.)  2323;  2  Seton  D€fc.  (Eng.  ed., 
1862)  936. 

3.  Decree,   General,   Beatraininff  « 

Town  and  lis  Officers. 
And  the  inhabitants  of  the  said  town 
of  B.,  and  all  their  officers  and  serv 
ants,  are  hereby  enjoined  and  com- 
manded that  they  apply  the  said  money 
to  the  payment  of  the  legal  debts  a.nd 
liabilities  of  the  town,  and  to  no  other 
purpose;  and  that  they  shall  not  at 
any  time,  by  their  vote,  or  by  taxa- 
tion, or  by  pledge  of  the  credit  of  th« 
town,  or  by  the  use  of  its  funds,  or  in 
any  other  manner,  make  any  provision, 
directly  or  indirectly,  for  the  payment 
of  the  money  mentioned  in  the  said 
clainis  of  J.  H.  and  S.  O.  M.,  and  ol 
£.  B.  Q.,  set  forth  in  the  bill,  nor  any 
part  thereof,  or  for  the  indemnity,  in 
whole  or  in  part,  of  any  person  or  per- 
sons by  whom  said  sums  of  money  have 
been  paid  or  may  hereafter  be  paid,  in 
whole  or  in  part,  or  of  any  person  who 
may  be  interested  in  the  same,  or  in 
any  way  directly  or  indirectly,  to  evade 
the  true  intent  and  effect  of  this  de- 
cree. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2323;  Frost  v.  Belmont,  6  Allen 
(Mass.)  152. 

4.  Decree  To  Bestrain  Use  of  Beal 

Estate  in  Violation  of  Agree- 
ment. 

And  now  this  cause  having  been  fully 
beard,  it  is  ordered  and  decreed  that 
the  demurrer  be  overruled.  Thereupon 
the  said  defendants,  by  the  agreement 
of  their  counsel  on  file  in  the  cause, 
do  consent  that  the  plaintiff's  bill  be 
taken  as  confessed  by  them,  and  aU 
the  facts  therein  stated  as  fully  proved 
and  established  on  the  part  of  said 
plaintiffs;  and  that  thereupon  this  court 
shall  render  such  final  decree  in  favor 
of  the  plaintiffs  as  by  the  law  of  this 
commonwealth  and  the  facts  so  estab- 
lished  they  are  properly  entitled  to 
have,  and  according  to  the  prayer  of 
their  bill,  with  taxable  costs  in  favor 
of  said  plaintiffs. 

The  court  doth  thereupon  decree  that 
the  said  defendants,  and  each  of  them, 
their  agents,  assistants  and  abettors, 
be  forever  hereafter   perpetually    en- 
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joined,  and  they  are  hereby  enjoined, 
to  desist  and  refrain  from  all  use  of 
the  premises  numbered  two  on  iiayward 
Place  aforesaid,  or  any  portion  of  .the 
same;  and  from  appropriating  or  apply- 
ing the  same  to  the  purposes  of  a  res- 
taurant, eating  house,  saloon,  or  any 
similar  use,  by  whatever  name  called 
or  known,  and  from  all  use  or  appli- 
cation of  said  lot,  or  the  buildings 
thereon,  or  any  portion  of  the  same, 
for  any  purpose  whatever,  except  that 
of  a  ''dwelling  house  only,"  and  that 
in  the  ordinary  common  acceptation  of 
that  term. 

And  it  is  further  decreed  that  the 
plaintiffs  recover  of  the  defendants 
their  legal,  taxable  costs  in  the  prem- 
ises. 

And  it  is  further  ordered  that  the 
clerk  of  this  court  do  issue  a  proper 
writ  of  injunction,  for  the  carrying  the  ' 
other  portions  of  this  decree  into  ef- 
fect, on  application  of  the  plaintiffs, 
at  any  time  after  the  first  day  of  May 
next. 

By  the  court. 
,  clerk. 

Boston,  Feb.  8th,  1864. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2314;  Parker  v.  Nightingale^  6  Alien 
(Mass.)  341. 

P.    Writ  of  Injunction, 

Commonwealth  of  Massachusetti. 
8 y  ss.    To  H.  E.,  of  B.,  in  said 

county,    his   servants,    agents,    attor 

neys   and   counselors,   and  each  and 

every  of  them,  greeting: 

Whereas  it  has  been  represented  unto 
the  justices  of  our  supreme  judical 
court,  now  holden  at  Boston,  within 
and  for  said  county,  sitting  as  a  court 
of  chancery,  that  the  Columbia  Insur- 
ance Company,  of  Columbia,  South 
Carolina,  is  a  foreign  insurance  com* 
pany,  and  that  said  company  is  largelj 
indebted  to  D.  S.,  of  N.,  in  the  county 
of  E.,  as  in  said  D.  S.  's  bill  of  complaint, 
this  day  filed  in  our  said  court,  is  al- 
leged, and  that  the  said  company  have 
no  property  in  this  commonwealth 
which  can  be  come  at  to  be  attached 
or  taken  on  execution,  and  that  you 
the  said  H.  E.  have  a  large  amount  of 
the  property  of  the  said  company  now 
in  your  possession;  consisting  chiefly 
of  valuable  promissory  notes  belonging 
to  said  company. 

We,  therefore,  in  consideration  of 
the  premises,  do  strictly  enjoin  and 
command  you  the  said  H.  E.,  and  all 
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and  every  the  persons  before  named, 
from  passing  any  promissory  notes  or 
other  property  now  in  your  possession, 
or  under  your  control,  belonging  to  the 
said  Columbia  Insurance  Company,  into 
the  possession  of  any  person  whatever, 
and  especially  not  into  the  possession 
or  control  of  the  said  company,  or  any 
officer  or  agent  of  the  same;  but  to 
keep  and  retain  the  same  in  your  own 
hands,  until  the  further  order  of  our 
said  court  or  some  one  of  the  justieei 
thereof. 

Witness,  L.   S.,   esquire,   at  6.,   this 

day  of . 

,  clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2324. 

G.  Committal  for  Breach  of  InjunC' 
tion. 

Whereas  the  plaintiff  on  the  ' 
day  of  f  obtained  an  injunc- 
tion (recite  injunction;  or,  if  writ  not 
issued  and  served,  whereas  by  an  order 
dated,  etc.  Becite  order  for  injunc- 
tion). Now,  upon  motion,  etc.,  and 
upon  (if  the  defendant  appears,  hear- 
ing counsel  for  the  defendant  and) 
reading  (if  the  defendant  does  not  ap- 
pear, an  affidavit  of,  etc.,  filed,  etc., 
of  notice  of  this  motion  to  the  defend- 
ant) the  said  order,  the  affidavit  of, 
etc.  (enter  evidence);  and  this  court, 
being  of  opinion,  dpon  consideration 
of  the  facts  disclosed  by  the  said  affi- 
davit of,  etc.  (or  the  said  affidavits) 
that  the  said  defendant  has  been  guilty 
of  a  contempt  of  this  court  by  a  breach 
of  the  said  injunction,  doth  order  that 
the  said  defendant  A.  do  stand  com- 
mitted to  the  prison  for  his 

said  contempt.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2325;  2  Seton  Dec.  (Eng. 
ed.,  1862)  945. 

IL    XTtider  the  Codes. 

A.    Complaints, 
1.    Complaint  To  Bestrain  Negotia- 
tion of  Bill  or  Note, 

(Allege  making  of  note  for  specified 
object,  and  its  failure.) 

II.  That  the  defendant  still  retains 
said  note  in  his  possession;  and  though, 

on  the day  of ,  18 — 

the  plaintiff  requested  him  to  deliver  it 
up,  he  refused  so  to  do. 

Wherefore  the  plaintiff  demands: 

1.  That  the  defendant  be  enjoined 
from  negotiating,  transferring  or  en- 
forcing the  same. 

2.  That  it  be  delivered  up  and  can* 
celed. 


3.    And  for  the  costs  of  this  aetloiu 
1  Abb.  Forms  566. 

2.  Complaint  on  Note  Againgt 
Maker  and  Indorser,  and  To 
Enjoin  Withdrawal  of  CoV 
lateral  Securities  Held  hjf 
Indorser, 

L     That  on  the    day    of 

■     '  ,    18 — ,   at ,   the    de- 

fendant (maker),  for  the  purpose  of 
inducing  the  plaintiff  to  sell  him  cer- 
tain goods,  agreed  to  give  him,  in  pay- 
ment therefor,  the  said  defendant's 
promissory  note,  indorsed  by  the  de- 
fendant (indorser);  and  represented  to 
the  plaintiff  that  the  said  (indorser) 
would  be  adequately  indemnified,  by 
collateral  security,  for  his  indorsement. 
II.  That  the  plaintiff  was  thereby 
induced  to  sell  and  deliver  to  the  said 
(maker)  certain  goods,  of  the  value  of 

dollars. 

m.  That  on  the  ■  day  of 
,  18 — ,  at  ,  in  consid- 
eration thereof,  the  said  (maker),  by 
his  promissory  note,  promised  to  pay 
to  the  order  of  the  said  (indorser) 
dollars, months  (or 


days)  after  said  date. 

IV.  That  the  said  (indorser)  in- 
dorsed the  same  to  the  plaintiff. 

V.  That    on   the    day   of 

,  18—,  the  same  was  presented 

to  the  said  (maker)  for  payment,  bat 
was  not  paid. 

VI.  That  due  notice  thereof  was 
given  to  said  (indorser). 

yn.  That  the  same  has  not  yet  been 
paid. 

VIII.  That  the  said  (maker),  when 
he  procured  the  said  indorsement  from 
the  said  (indorser),  lodged  with  him 
six  promissory  notes,  for  the  aggregate 

sum  of  dollars,  made  by  one 

M.  N.,  and  indorsed  by  the  said  defend- 
ant (maker)  as  security  for  such  in- 
dorsement. 

IX.  That  the  said  defendant  (mak- 
er) is  endeavoring  to  withdraw  the  said 
notes  from  the  said  (indorser),  in  order 
to  prevent  their  application  in  payment 
of  the  demand  of  plaintiff  on  the  said 
indorsement. 

X.  That  the  plaintiff  has  requested 
the  said  (indorser)  to  apply  the  said 
notes  to  the  payment  of  the  plaintiff's 
said  claim,  but  he  refuses  to  do  so. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  For  dollars,  with  inter- 
est from  the  ■  day  of  > 
18—. 
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2.  That  the  notes  placed  in  the 
hands  of  the  said  (indorser),  as  secur- 
ity, be  applied  to  the  payment  of  the 
said  snm. 

i.    That  the  defendants  be  restrained 
by   injunction    from    disposingr    of    tl. 
said   notes   to   any   person   other   than 
the  plaintiff.     1  Abb.  Forms  566. 

B.  Notice  of  Motion  for  Injunction, 
Please  take  notice  that  on  the  com- 
plaint in  this  action   (and  on  the  an- 
nexed  affidavit)    the   undersigned   will 
move  the   court,  at  a  special  term  te 

be  held  at ,  on  the — 

day   of  ,    18 — ,    at 

o'clock  in  the noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  (or 

will  move  before  Mr.  Justice , 

at  his  office,  in  the  city  of  , 

on  the day  of ,  18 — ^ 

at   o'clock  in   the   

noon),*  for  an  injunction  order  to  re- 
strain the  defendant,  his  agents  and 
servants,  from  (here  state  concisely  for 
what  the  injunction  is  required,  as,  for 
example,  in  III,  A,  1,  III,  L);  and  for 
such  other  or  further  order  as  may  be 
just.     2  Abb.  Forms  328. 

C.  Notice  of  Motion  for  Injunction 

in  Interpleader. 
(As  in  preceding  form  to  the  *,  con- 
tinuing): that  the  plaintiff  may  be  at 
liberty  within  ten  days  to  pay  into  this 
court,  in  trust  in  this  cause,  the  sum 

of dollars,  in  the  pleadings  of 

this  cause  mentioned,  and  to  deposit 
in  such  manner  as  the  court  shall  di- 
rect, the  two  promissory  notes  in  the 
complaint  mentioned,  for  the  sums  of 
and  dollars  respect- 
ively; and  that  upon  his  so  doing  an 
injunction  may  be  awarded  to  restrain 
the  said  defendant  Y.  Z.  from  (here 
state  acts  to  be  restrained);  and  for 
such  other  or  further  order  as  may  be 
just  (and  for  the  costs  of  this  motion). 
2  Abb.  Forms  328. 

D.  Undertaking     on     Injunction    in 

Ordinary  Caseis. 

Whereas  the  plaintiff  is  about  to 
apply  (or  has  applied)  for  an  injunc- 
tion restraining  the  above  named  Y.  Z. 
from  (state  very  briefly  the  object  of 
the  injunction): 

Now,  therefore,  we  (the  said .  A.  B., 

of ,  and)  C.  D.,  of  No. 

street,  in  the  city  of , 

merchant,  and  E.  F.,  of  the  village  of 

■ ,   builder,  undertake,   pursuant 

to  the  statute,  that  the  said  plaintiff 
will  pay  to  the  said  Y.  Z.  such  dam- 


agesy'  not   exceeding 


dollars. 


as  he  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  is  not  entitled 
thereto.  And  the  damages  may  be  as- 
certained by  a  reference,  or  otherwise, 
as  the  court  may  direct. ' 

Signed  and  delivered  in  presence  of 
(witness).    2  Abb.  Forms  329. 

K  Indorsement  of  Approval  on  Vn- 
dertdking  on  Injunction. 

I  approve  the  within  undertaking  as 
to  its  form  and  manner  of  execution 
(and    certify    that    the    within    named 

surety  is  worth dollars  over 

and  above  all  debts  and  responsibilities 
he  owes  or  has  incurred).  2  Abb. 
Forms  380. 

F.  Undertaking    on    Injunction 

Against  Corporation, 

Whereas  A.  B.  is  about  to  apply  (or 
has  applied)  for  an  injunction,  which 
may,  among  other  things,  suspend  the 
general  and  ordinary  business  of  the 
defendants,  the  Z.  Company,  who  are  a 
corporation: 

Now,  therefore,  we   (the  said  A.  B., 

of ,  and)  C.  D.,  of  No. 

street,  in  the  city  of , 

merchants,  and  E.  F.,  of  the  village 
of ,  builder,  undertake,  pursu- 
ant to  the  statute,  that  the  plaintiff 
shall   pay   all   damages,   not   exceeding 

the  sum  of dollars,  which  such 

corporation  shall  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  en- 
titled to  such  injunction.  And  the 
damages  may  be  ascertained  by  a  ref- 
erence, or  otherwise,  as  the  court  may 
direct. 

Signed  and  delivered  in  presence  of 
(witness).     2  Abb.  Forms  330. 

G.  Bond  on  Obtaining  Injunction  To 

Stay  Proceedings, 

Know  all  men  by  these  presents,  that 

we,   A.   B.,   of   No.  ■ 

street,  in  the  city  of  M.,  and  C.  D.,  of 

the  village  of ,  are  held  and 

firmly  bound  unto  Y.  Z.,  of , 

in  the  sum  of dollars,  lawful 

money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  Y.  Z.,  his 
executors,  administrators,  or  assigns; 
for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs, 
and  our  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated 
the day  of ,  18 — . 

Whereas  the  above  named  A.  B.  has 
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applied    to    tlie 


eonrt    of 


for  an  injunction  to  stay  pro- 
ceedings by  said  Y.  Z.,  in  a  certain 
personal  action  pending  in  the  said 
court,  wherein  the  said  Y.  Z.  is  plain- 
tiff, and  the  said  A.  B.  is  defendant, 
after  (verdicif  and  before)  judgment 
therein: 

Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden 
A.  B.  shall  well  and  truly  pay  unto 
the  said  Y.  Z.,  his  executors,  adminis- 
trators and  assigns,  all  such  damages 
and  costs  as  may  be  awarded  to  him 
or  them  by  the  court,  at  the  final  hear- 
ing of  the  cause  (and  if  deposit  is 
dispensed  with,  add:  and  shall  also  pay 
the  sum  of — specify  amount  of  deposit 
—whenever  ordered  by  the  said  court), 
then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

(Signatures  and  seals.) 

Signed,  sealed  and  delivered  in  the 
presence  of  (witness).  2  Abb.  Forms 
330. 

H.    Affldavit  of  Sufflciency  of  Bond 
on  Injunctions, 

C.  D.,  a  surety  in  the  within  (or 
annexed)  bond,  being  duly  sworn,  says 
that  he  is  a  householder,  resident  with- 
in this  state,  to-wit,  at ,  and 

that     he     is    worth    dollars 

(amount  of  bond)  over  and  above  ail 
debts  and  demands  against  him. 

(Acknowledgment  or  proof.)  2  Abb. 
Forms  331. 

L    Order  Denying  Motion  for  Injune- 
tion   Without  Prejudice, 

Upon  reading  (the  complaint  in  this 
action,  and  affidavit  of  M.  N.),  and  on 
hearing  O.  P.  for  the  plaintiff: 

Ordered,  that  the  plaintiff's  motion 
for  an  injunction  be  denied,  without 
prejudice  to  its  renewal  upon  the  same 
or  other  papers.     2  Abb.  Forms  332. 

J.    Injunction     by     Judge*8     Order, 
Common  Form  (a). 

It  appearing  satisfactorily  to  )ne  by 

the    affidavit    of (the   above 

named  plaintiff,  and   of  M.   N.,   dated 

on  the day  of ,  18 — ), 

that  sufficient  grounds  for  the  order  of 
injunction   exists: 

I  do  hereby  order  that  the  defendant 
T.  Z.,  his  agents  and  servants,  refrain 
from  (here  state  acts  to  be  enjoined; 
see  m,  A,  1,  ni,  L),  until  the  further 
order  of  this  court;  and  in  case  of  dis- 
obedience  to    this   order,   you   will    be 


liable  to  the  punishment  therefor  pre- 
scribed by  law. 
(Date.) 

(Signature  of  judge.) 

Justice  of court. 

(Signature  of  plaintiff's  Attorney.) 
2  Abb.  Forms  334. 
Injunction  by  Judge's  Order  (b). 
In  the  name  of  the  people  of  the  state 
of  New  York.     (Address  to  defend- 
ant): 

For  the  causes  stated  in  the  annexed 
(complaint  and .  affidavits) : 
You  are  commanded  to  refrain  from 

,  until  the  further  order  of  the 

court. 
(Date.) 

(Signature  of  judge.) 

Justice  of court. 

(Signature  of  plaintiff's  attorney.) 
2  Abb.  Forms  335. 

K.    Injunction  by  the  Court, 

At    a    special    term   of    the   

court     of    f     held     at     the 

in  the of  , 


on   the 
18 . 


day    of 
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Present:  M.  N.,  justice. 

(Title  of  the  cause.) 

On  reading  and  filing  the  complaint 
in   this   action    (and   the   affidavits   of 

and     ,     dated     the 

day  of  f  18 — ),  and 

on  motion  of  0.  P.,  counsel  for  plain- 
tiff: 

Ordered,  that  the  above  named  de- 
fendant  Y.  Z.,  his  agents  and  servantif 
be  commanded  to  refrain  from  (here 
state  acts  enjoined),  until  the  further 
order  of  this  court. 

Enter. 
(Initials  of  judge.) 

(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  335. 

L.  Certified  Copy  of  Injunction  hp 
Court  for  Service. 

(As  above,  except  that  instead  of 
the  direction  to  enter,  is  subscribed 
the  signature  and  addition  of  the 
clerk.)     2  Abb.  Forms  335. 

M.  Order  To  Show  Cause  Why  In- 
junction Should  Not  Issue,  With 
Bestraint  Meantohile. 

On  the  annexed  affidavit  (or  com- 
plaint verified  by  the  affidavit  of  the 
plaintiff),  let  the  defendant  show  cause 
before  me  (or  at  a  special  term  of  this 

court)    at ,    on    the   r— 

day  of ,  IS- — ,  why  an  injunc- 
tion should  not  be  issued  restraining 
him   from   (here  state  acts  to  be  en- 
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joined;  see  111,  A,  1,  III,  L),  and  for 
Bueh  other  or  further  relief  as  may  be 

jUflt. 

And  it  18  further  ordered  that  said 
defendant,  his  agents  and  servants,  be 
in  the  meantime  restrained,  and  is 
hereby  forbidden  to  suffer  or  commit 
any  of  said  acts  until  the  farther  order 
of  the   '  —  court. 

(Signature  of  judge.) 
Justice  olf  — —  court. 
2  Abb.  Forms  835. 

N.  Preliminary  Injunction,  With  Or* 
der  To  Show  Cause, 

On  the  sworn  complaint  in  the  above 
entitled  action,  and  on  the  affidavit  of 
N.  M.  therein,  a  motion  being  made  by 
D.  B.,  of  counsel  for  the  plaintiff,  for 
a  preliminary  injunction  against  the 
defendant,  and  sufficient  reason  appear- 
ing why  the  same  should  be  granted: 

It  is  hereby  ordered  that,  until  the 
further  order  of  this  court  (here  state 
acts  to  be  enjoined;  see  III,  A,  1,  III, 
L). 

And  on  the  complaint  in  this  action, 
and  said  affidavit  of  N.  M.,  let  the 
defendant  or  its  attorney  show  cause 

before  this  court,  'on  the ■ day 

of instant,  at o'clock 

in   the  


-noon  on  that  day,  at 
the  city  hall  in  the  city  of  New  York, 
why  the  foregoing  order,  or  some  order 
to  be  made  of  like  purport  and  effect, 
should  not  be  continued  in  full  force, 
and  until  the  final  judgment  and  decree 
in  this  suit;  and  until  the  foregoing 
order  is  modified,  let  the  same  be  in 
full  force  and  effect. 

(Signature  of  judge.) 

Justice  of court. 

(Signature  of  plaintiff's  attorney.) 
2  Abb.  Forms  336. 

O.    Injwiction  Against  Banhing  Cor^ 
poration,  With  Order  To  Show 
Cause  Why  Beceiver  Should  Not 
Be  Appointed. 
It    appearing   by   the    complaint    in 
this   action,   and   the   affidavit   of   the 
plaintiff,  that  the  defendants  are  a  cor- 
poration or  association,  having  banking 
powers,  and  exercising  the  business  of 
banking  under  the  laws  of  this  state, 
and   that   they   have   refused   and   are 
unable  to  pay  their  debts;  and  it  ap- 
pearing,   also,   that    the    plaintiff   is   a 
creditor  of  such  corporation  or  associa- 
tion,  and   that   this   action    has    beer 
commenced  by  the   service  of  a  copy 
of  the  summons  and  complaint  herein 
on  the  said  defendants: 


Therefore,  on  reading  and  filing  the 
said  complaint  and  proof  of 'service, 
and  an  undertaking  with  sureties  ap- 
proved by  this  court,  and  on  motion 
of  J.  B.,  of  counsel  for  the  plaintiff, 
the  defendants  appearing  by  their 
counsel  D.  L.,  and  admitting  notice  of 
this  application,  it  is  ordered  that  the 
defendants  and  their  officers  be,  and 
they  are  hereby  enjoined  and  restrained 
from  paying  out,  or  in  any  way  trans- 
ferring or  delivering  to  any  person  any 
of  their  moneys,  property,  or  effects, 
until  the  further  order  of  this  court 
(except-  so  far  as  to  receive  payment 
of  the  same  in  specie  or  bills  of  other 

banks  of  the  city  of ).     But 

the  defendcknts  are  not  enjoined  from 
delivering  up  securities  to  which  they 
have  no  claim. 

And  it  is.  further  ordered,  that  the 
said  defendants  show  cause  before  this 

court,   on  Thursday,  the  day 

of  instant,    at   the   chambers 

thereof,  city  hall.  New  York,  at  the 
opening  of  the  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  one 
or  more  receivers  should  not  be  ap- 
pointed to  take  charge  of  their  prop- 
erty and  effects,  with  the  usual  powers 
of  receivers  in  like  cases,  and  accord* 
ing  to  the  statutes  in  such  cases  made 
and  provided.    2  Abb.  Forms  336. 

P.    Dissolution. 

1.    Notice   of  Motion    To   Dissolve 

or  To  Modify  -Injunction, 

Please  take  notice  that  on  (designate 

papers),  the  undersigned  will  move  the 

court,  at  a  special  term  to  be  held  at 

,    on    the day    of 

o'clock  in 


the 


-,  18—,  at 


-noon,  or  as  soon  thereafter 


as  counsel  can  be  heard  (or  will  move 
before — designating  the  judge  who 
granted  the  order— at  his  office  in  the 

city  of ,  on  the  day 

of  ,  18—-,  at  o'clock 


in  the 


-noon),  that  the  injunc- 


tion issued  in  this  action  be  dissolved 
(or  be  modified  so  as  to  permit  defend* 
ant  to,  etc.),  with  costs;  and  for  such 
other  or  further  relief  as  may  be  just. 
2  Abb.  Forms  353. 

2.    Order  Dissolving  Injunction, 

(If  made  bv  the  court,  say:  "At  a 
special  term,''  etc.) 

On  reading  and  filing  the  answer  of 
the  defendant  (and  the  affidavit  of  G. 
H.),  and  on  motion  of  M.  N.,  counsel 
for  defendant,  and  after  hearing  O.  P., 
counsel  for  plaintiff  (or  and  on  proof 
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of  service  of  notice  of  motion,  and  no 
one  appearing)   in  opposition: 

Ordered,*  that  the  injunction  granted 
by  me  (or  by  A.  B.,  a  justice  of  this 

court,   or   county   judge    of 

county),     on     the day     of 

y     18 — ,     against     the     above 

named  Y.  Z.  be  vacated  and  dissolved 

(with  dollars  costs,  to  abide 

the  event  of  the  action).  2  Abb. 
Forms  353. 

3.    Order  Dissolving  Injunction  on 
Ground  of  Abatement, 

(As  in  preceding  form  to  the  *,  con- 
tinuing): That  the  plaintiff  (or  the 
legal  representatives  of  the  deceased 
plaintiff)  revive  this  action  against  the 
(legal  representatives  of  the)  defend- 
ant within days;  or  that,  in 

default  thereof,  the  injunction  granted 
herein  by  me  (or  my  M.  N.,  a  justice 
of    this    court,    or    county    judge    of 

county),  on  the day 

of ^   18—-,   against   the  above 

named  Y.  Z.  be  vacated  and  dissolved, 

with dollars  costs.     2   Abb, 

Forms  354. 

Q.    Damages. 

1.    Notice  of  Motion  To  Ascertain 
Damages  by  Injunction, 
Please  take  notice  that  on  the  under- 
taking  and   other   proceedings  in   this 
cause,   the   undersigned   will  move   the 
court,  at  a  special  term  to  be  held  at 

,    on    the    day    of 

o'clock  in 


the 


-,  18—,  at 


-noon,  or  as  soon  thereafter 


as  counsel  can  be  heard,*  for  a  refer 
ence  to  ascertain  the  damages  sus- 
tained by  reason  of  the  injunction 
granted  in  this  cause  on  the  ■ 

day   of  ^ —   last;    and   for    such 

other  or  further  order  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Abb.  Forms  354. 

2.  Order  of  Beference  as  Damages 
by  Injunction, 

On  reading  and  filing  notice  of  this 
motion,  and  on  motion  of  M.  N.,  coun- 
sel for  defendant,  after  hearing  O.  P., 
counsel  for  plaintiff: 

Ordered,  that  it  be  referred  to  Q.  B., 
to  ascertain  the  damages  sustained  by 
the  defendant  by  reason  of  the  said 
injunction,  and  to  report  the  same  to 
the  court  (and  that  — —  days' 
notice  of  the  hearing  be  given  to  C.  D. 
and  E.  F.,  the  sureties  named  in  the 
undertaking  givon  on  obtaining  said 
injunction).     2  Abb.  Forms  354. 


8.  Notice  of  Motion  To  Confirm 
Beport  of  Beferee  on  Dam- 
ages  by  Injunction, 

(As  in  n,  Q,  1,  to  the  *,  continuing) : 
to  confirm  the  report  of  the  referee, 
appointed  on  the  ■  day  of 
,  18—,  to  ascertain  the  defend- 
ant's damages  by  reason  of  the  injunc- 
tion heretofore  granted  in  this  action 
(and  for  judgment  thereon  against  the 
sureties);  and  for  such  other,  etc 

(Date.) 

(Signature.) 

(Address  to  plaintiff's  attorney  and 
to  sureties.) 

2  Abb.  Forms  355. 
4.    Order  Confirming  Beport  as  To 
Damages  by  Injunction. 

On  reading  and  filing  the  annexed 
order  to  show  cause  (or  notice  of  mo- 
tion), and  affidavit  and  certificate,  and 
the  referee's  reprort,  and  the  evidence 
on  which  the  same  was  founded,  and 
on  motion  of  M.  N.  for  the  defendants, 
and  after  hearing  O.  P.  for  plaintiffs, 
and  for  (the  sureties)  in  opposition: 

Ordered,  that  the  said  report  of  the 
referee  herein  be,  and  the  same  hereby 
is,   in   all   respects,   confirmed    (except 

as  to  the  item  of * dollars,  paid 

by  the  defendants  to  the  constable  for 
his  services  in  taking  possession  of  the 
property,  and  attending  to  sell  the 
same;  and  as  to  that  item,  that  it  be 

reduced  to —  dollars,  and  that 

on  the  defendant's  consenting  to  such 
reduction  the  report  be  thereon  con- 
firmed), with  dollars  costs  of 

this  motion.     2  Abb.  Forms  355. 

m    statements  of  B£atters  Enjoined. 

A.    Concerning  Beal  Property, 

1.  Injunction    Against    Waste    or 

Alienation. . 
'  From  pulling  down  or  otherwise  in- 
juring the  buildings  standing  on  the 
premises  hereinafter  described,  or  any 
part  thereof,  or  from  committing  any 
waste,  spoil,  or  destruction  upon  the 
said  premises,  and  from  executing  and 
procuring  to  be  executed  any  convey- 
ance of  the  said  premises,  to  any  per- 
son or  persons  other  than  to  the  plain- 
tiff, or  as  he  shall  direct. 

The  said  premises  are  known  as 
^  and  are  bounded  and  de- 
scribed as  follows  (description).  2 
Abb.  Forms  338. 

2.  Injunction  Against    Waste    fry 

Plowing  or  by  Cutting  T«m» 
ber. 
From  plowing  up  any  of  the  flelda 
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forming  part  of  tlie  premisea  (desig- 
nating them),  from  cutting  down,  fell* 
ingy  barking,  or  otherwise  wasting  or 
impairing  any  timber  trees,  or  under- 
wood standing  and  growing  on  (desig- 
nating the  premises),  and  from  com- 
mitting any  further  or  other  waste  or 
spoU  in  or  upon  the  said  land  and 
premises.     2   Abb.  Forms   338. 

Z,  Injunetion  Against  Waste  in 
Bespect  of  House  or  Omo' 
mental  Trees. 
From  committing  waste,  spoil,  or  de- 
struction in  the  mansion  or  other 
houses  upon  (designate  the  premises), 
and  from  cutting  down  any  timber  or 
other  trees  growing  upon  the  said  es- 
tates, which  are  planted  or  growing 
there  for  the  protection  of  the  said 
mansion  and  other  houses  belonging  to 
the  said  estates,  or  for  the  ornament 
of  the  said  house,  or  which  grow  in 
lines,  walks,  or  vistas,  or  otherwise  for 
the  ornament  of  the  said  houses,  or  of 
the  gardens,  parks,  or  pleasure  grounds 
thereunto  belonging;  and,  also,  to  re- 
strain him,  his  servants,  workmen  and 
agents  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable 
times,  and  in  husband-like  manner; 
and  likewise  from  cutting  saplings  and 
young  trees  not  fit  to  be  cut,  as  and 
for  the  purposes  of  timber.  2  Abb. 
Forms  338. 

4.  Injunction  .  Against  Working  a 

Mine, 
From  working  the  veins  or  seams  of 
coal,  iron,  stone  and  other  minerals 
lying  in,  upon  or  under  the  (designate 
lands),  and  from  digging,  getting  and 
carrying  away  or  selling  or  disposing 
of  the  coal,  culm  and  iron,  stone  and 
other  minerals  produced  therefrom.  2 
Abb.  Forms  339. 

5.  Injunction    Against   Tenant  of 

Mine, 
From  earr3ring  the  brick-elay,  or 
bricks  or  tiles  made  thereof^  off  the 
land  (designating  it);  from  working 
away  sufficient  barriers  in  the  seam  in 
the  parts  adjoining;  from  making  a 
communication  into  adjoining  colleries, 
and  from  draining  any  other  mines,  or 
permitting  the  same  to  be  drained,  by 
means  of  the  demised  colliery;  and 
from  permitting  the  communication 
complained  of  to  continue  'Open,  and 
from  permitting  any  water  to  flow 
through  the  same  into  the  demised  col- 
liery; and  from  raising,  by  means  of 
the  shafts  on   the    demised    premises^ 


any  coal  of  any  other  proprietor;  and 
from  carrying  the  same  over  the  de- 
mised premises.    2  Abb.  Forms  339. 

6.  Injunction    Against    Undermin* 

ing  Plaintiff's  Land, 
From  excavating  or  removing  any 
soil  from  any  land  adjoining  the  plain- 
tiff's premises  (designating  them), 
which  shall  cause  the  plaintiff's  land, 
by  reason  of  the  withdrawal  of  its  lat- 
eral support,  to  fall  away  or  subside. 
2  Abb.  Forms  341. 

7.  Injunction     Against     Bemoving 

Fixtures. 

From  removing  or  causing  to  be  re« 

moved   from   the   premises   hereinafter 

described  any  bricks,  timber,  building 

materials,  copper  pans  or  fixtures.  Said 

premises    are    known    as ,    at 

— ,    and    described    as     follows: 
(description).     2  Abb.  Forms  840. 

8.  Injunction  Against  Talcing  Bents 

and  Profits. 
From  collecting,  receiving,  or  inter* 
meddling  with  the  rents  and  profits  of 

the    premises   known   as   ,    at 

,   and    described     as    follows: 

(description).     2  Abb.  Forms  340. 

9.  Injunction  Against  Talcing  Pos* 

session    of    Lands     Without 

Payment, 
From  entering  upon  any  part  of  the 
lands   hereinafter   described,  until   the 
said   defendants   shall    have   paid    the 

plaintiff dollars;  and  that  if 

the  said  defendants  shall  not  pay  the 

said  sum  of ^—  dollars,  being  the 

residue  of  the  purchase  money  of  said 
lands,  by   the  said  — ^-^—    day    of 

J  then,  and  in  such  case,  the 

said  defendants  are  hereby  restrained 
from  in  any  wise  proceeding  with  the 
works  of  their  railroad,  in,  upon  or 
over  any  part  of  the  said  lands. 

The  said  premises  are  known  as 
— —  ,  and  bounded  and  (inscribed 
as  follows:  (description).  2  Abb. 
Forms  339. 

10.  Injunction    Against    Erection, 

and  To  Compel  Removal,  of 

Buildings, 
From  continuing  the  projected  build- 
ings, or  commencing  any  other  build- 
ings whatever,  on  the  garden  or  plot 
of  ground  described  as  follows  (de- 
scription), or  any  part  thereof;  and 
also  from  permitting  such  part  of  the 
said  buildings  as  have  been  already 
erected  on  the  said  garden  or  plot  of 
ground  from  remaining  thereon.  2 
Abb.  Forms  341. 
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11.  Infunetion    Agairut     Ohsimct- 

ing  LighU, 

From  rebuilding  or  eompleting,  or 
improving  the  messuage  or  dwelling 
house  (designating  it),  or  making  or 
ereeting  any  building  or  improvements 
whatsoever,  or  in  such  a  manner  as  to 
darken,  injure  or  obstruct  any  of  •  the 
(aneient)  lights  or  windows  of  the 
plaintiff's  messuages  or  tenements,  or 
either  of  them  (designating  them)^  un- 
til the  further  order  of  the  court.  9 
Abb.  Forms  341. 

Note. — ^Ancient  light  doctrine  is  not 
generally  accepted  in  United  States. 

12.  Injunction    Against     Violation 

of  Covenant  To  Build, 
From  erecting  upon  (here  designate 
the  land)  any  brewery,  or  other  build* 
ing,  except  one  private  house  or  orna- 
mental cottage,  to  be  erected  on  (des- 
ignating what  part).  2  Abb.  Forms 
342. 

13.  Injunction    Against    Underlet' 

ting. 
From  granting  or  making,  or  con- 
tracting to  grant  or  make,  any  leases, 
underleases,  or  assignments  of  any  part 
of  the  premises  (designating  them),  de- 
mised by  A.  B.  to  C.  D.  by  a  lease 
dated  on,  etc.    2  Abb.  Forms  343. 

14.  Injunction     Against     Carrying 

on    Business    Forbidden    hy 

Lease. 
From  carrying  on  the  auction  busi- 
ness, or  selling  goods  at  public  auction, 
in   the   store,   No. 


street,   in   the   city   of  ;    alld 

from  conducting  therein  any  business 
other  than  the  regular  dry  goods  job- 
bing business.    2  Abb.  Forms  343. 

B.    Against  Nuisance, 

1.  Injunction  Against  Noisy  Bells. 
From  tolling  or  ringing  the  chapel- 
bell  and  the  church-bells  in  the 

ehurch,   at ,   or   any   of   such 

bells,  and  from  permitting  the  said 
bell  or  bells,  or  any  of  them,  to  be 
tolled  or  rung  so  as  to  cause  or  occa- 
sion any  nuisance,  disturbance  or  ant 
noyance  to  the  plaintiff  and  his  family 
residing  in  his  dwelling  house  at  (des- 
ignating residence).  2  Abb.  Forms 
840. 

2.  Injwidion  Against  Continuance 

of  Slaughter  House, 
From  occupying  a  building  erected 
by  the  defendant  Y.  Z.  on  the  north 
aide  of  Twelfth  street,  between  Fifth 
and  Sixth  avenues,  in  the  city  of  New 
York,  as  a  slaughter  house,  and  from 


slaughtering  any  animals  in  such  build- 
ing, and  from  permitting  the  building 
to  be  used  as  a  slaughter  house.  8 
Abb.  Forms  340. 

8.  Injunction  Agai$ist  Nmsaneet 
Burning  Brick, 
From  burning  or  manufacturing,  or 
causing  to  be  burnt  or  manufactured, 
bricks  on  a  piece  of  land  or  premises 
in  the  defendant's  possession  (describe 
the  premises  by  name  or  abuttals,  or 
otherwise.  If  by  abuttals,  the  descrip- 
tion may  be  thus:  abutting  on  the  east, 
south  and  west  on  the  lands  and  prem- 
ises  of   the   plaintiff),   situate   in   the 

town   of in   the    county    of 

-,   and   whereon    is    erected   a 


brick  kiln,  so  as  to  occasion  damage 
or  annoyance  to  the  plaintiff  aa  owner, 
or  to  his  tenants  respectively  as  oc- 
cupiers, of  a  dwelling  house  of  the 
plaintiff  (describe  the  plaintiff's  prem- 
ises), situate  in  aforesaid.    2 

Abb.  Forms  340. 

0.    Transfers  of  Property, 

1.  Injunction  Against  Transferring 

Negotiable  Paper, 
From  indorsing,  assigning,  or  in  any 
way  transferring  (here  describe  the 
note  or  bill,  e.  g.,  thus),  a  bill  of  ex- 
change drawn  by  M.  N.  upon  the  above 
named  A.  B.  for dollars,  bear- 
ing date  on  or  about  the day 

of ,  18 — ,  and  payable 

months  after* said  date,  and  accepted 
by  said  A.  B.     2  Abb.  Forms  343. 

2.  Injunction  Against  Transfer  of 

Stock, 
From  selling,  or  transferring,  or  in- 
cumbering,   shares  of  the  capi- 
tal   stock    of   the   company, 

standing   on   the    books    of    the    said 

company  in  the  name  of  — '• ;  and 

the  said  company  are,  in  like,  manner, 
restrained  from  permitting  such  sale, 
transfer,  or  incumbering  (and  from 
paying  any  dividend  thereon),  without 
the  order  and  direction  of  this  eourt. 
2  Abb.  Forms  343. 

3.  Injwustion  Against  Transferring 

Assets, 
From  selling,  assigning,  transferring, 
pledging,  or  otherwise  disposing  of,  any 
of  his  property,  except  what  is  by  law 
exempt  from  execution;  or  from  in  any 
manner  interfering  therewith  until  the 
further  order  of  the  court.  2  Abb. 
Forms  844. 

D.    CopyrighU,   Trade  Marks,  Bie, 

1.    Injunction    Against    Publishing, 
From  printing,  publishing,  or  causing 
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or  being  in  any  way  concerned  in  the 
printing,  publishing,  or  selling,  or  ex- 
posing  to  sale,  or  otherwise  disposing 
of,  any  copies  of  (designate  book),  or 
any  other  book  purporting  to  be  or  re- 
sembling the  book  so  printed,  published 
and  sold  by  or  for  plaintiff  (other  than 
and  except  plaintiff's  own  selection, 
printed  and  published  by  plaintiff's 
order,  and  for  plaintiff's  own  use  and 
benefit.    2  Abb.  Forms  344. 

2.  Injunction    Against    Publishing 

Private  Letter. 
From    printing,    publishing,    circulat- 
ing, or  in  any  manner,  either  by  writ- 
ing or  otherwise,  making  public  a  let* 
ter  written  by  M.  N.  on  or  about  the 

day   of  ,   18 — ,   and 

forwarded  to  O.  P.  at ,  or  any 

part  thereof.    2  Abb.  Forms  344. 

3.  Injunction     Against     Disclosure 

of  Secrets  hy  Cleric, 
From  taking  or  retaining  any  copies 
of,  or  extracts  from,  any  of  the  books, 
papers,  documents,  or  extracts  of  the 
above  named  A.  B.  &  Co.,  or  either 
of  them,  in  the  possession,  custody,  or 
power  of  the  defendant;  and  from 
communicating  the  said  particulars,  or 
the  contents  thereof,  or  any  of  the 
information  therein  contained,  to  any 
person  or  persons  whatever;  and  from 
eommunicating  any  of  the  information 
possessed  or  acquired  by  him  relating 
to  the  said  co-partnership,  or  the  affairs 
or  secrets  thereof,  or  the  clients  there- 
of, by  means  of  his  having  been  em- 
ployed as  accountant  or  clerk  by  said  A. 
B.  &  Co.,  and  having  access  to  said 
books,  papers,  and  documents.  2  Abb. 
Forms  344. 

4.  Injunction    Against    Use    of   a 

Secret  in  Trade  by  One  Who 
Acquired  it  in  Violation  of 
Contract. 
From  selling,  or  causing  or  procuring 
to  be  sold,  under  the  title  and  designa- 
tion of  "Morison's  Universal  Medi* 
cine,'*  or  "Morison's  Vegetable  Uni- 
versal Medicine,"  any  medicine  made 
or  manufactured  by  the  defendant,  or 
by  or  under  his  order  or  direction;  and 
from  making  or  compounding  any  med- 
icines according  to  «the  secret  in  the 
complaint  mentioned,  etc.;  and  from  in 
any  manner  using  the  secret  of  com- 
pounding the  said  medicines,  or  any 
part  thereof.     2  Abb.  Forms  345. 

5.  Injunction     Against     Infringe* 

ment  of  Trade-Marie. 
From    selling   or    exposing   for  sale, 
or  procuring  to  be  sold,  any  composi- 


tion or  blacking  described  as,  or  pur- 
porting to  be,  blacking  manufactured 
by  Day  &  Martin,  in  bottles,  having 
affixed  thereto  such  labels  as  are  men- 
tioned in  the  complaint,  or  any  other 
labels,  so  contrived  or  expressed  as,  by 
colorable  imitation  or  otherwise,  to  rep- 
resent the  composition  or  blacking  sold 
by  the  said  defendant  to  be  the  same 
as  that  manufactured  and  sold  by  the 
plaintiff;  and  from  using  trade-cards, 
so  contrived  or  expressed  as  to  repre- 
sent that  any  composition  or  blacking 
sold,  or  proposed  to  be  sold  by  the 
defendant,  is  the  same  as  that  manu- 
factured or  sold  by  the  plaintiff.  2 
Abb.  Forms  345. 

6.  Injunction  Against  Infringe- 
ment  of  Sign. 
From  running,  or  in  any  manner 
using  or  causing  to  be  used,  for  the 
conveyance  of  passengers,  any  omni- 
bus, having  painted,  stamped,  printed, 
or  written  thereon  the  words  or  names, 
''London  Conveyance,"  or  "Original 
Conveyance  for  Company,"  or  any 
other  names,  words,  or  devices  painted, 
stamped,  printed,  or  written  thereon, 
in  such  manner  as  to  form  or  to  be  a 
colorable  imitation  of  the  names, 
words,  and  devices  painted,  stamped, 
printed  or  written  on  the  omnibuses  of 
the  plaintiffs.     2  Abb.  Forms  345. 

E.    Partnerships. 

1.  Injunction    Against    Interfering 

With  Partnership  Matters. 
To  restrain  the  defendant  Y.  Z.  from 
selling,  assigning,  or  transferring,  re- 
ceivipg,  collecting,  discharging,  or  in- 
cumbering, or  in  any  manner  disposing 
of  or  interfering  with  any  portion  of 
the  property,  real  or  personal,  of  the 
co-partnership  heretofore  (and  now) 
existing  between  the  plaintiff  and  de- 
fendant, and  of  which  an  accounting  is 
sought  in  this  action,  or  of  the  debts, 
accounts,  and  demands,  contracts,  bills, 
bonds,  notes,  or  evidences  relating 
thereto,  things  in  action,  or  other  equit- 
able property  or  interests  and  effects 
of  any  kind  whatever  of  said  co-part- 
nership, or  in  which  they  have  an  in- 
terest, and  from  doing,  or  suffering  to 
be  done,  any  act  or  thing  to  enable 
any  person  to  obtain  any  portion  of 
said  property.     2  Abb.  Forms  347. 

2.  Injunction   Against    Interfering 

With  Partner's  Bights. 
From   applying  any   of  the   moneys 
and  effects  of  the  co-partnership  other- 
wise than  in  the  ordinary  business,  and 
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from  obfltructinjr  or  interfering  with 
the  plaintiff  in  the  exercise  and  en- 
joyment of  his  rights  under  the  part- 
nership articles.     2  Abb.  Forms  347. 

F.  Injunction     Against     Bearganiea' 

tion  of  Corporation, 
That  the  said  corporation,  and  the 
agents  and  officers  thereof,  be  re- 
strained from  conveying,  assigning,  or 
making  over  the  real  and  personal 
property  of  the  city,  or  any  part  there- 
of, to  any  person  or  persons,  upon  and 
for  the  purposes  (designating  those  in- 
tended), or  any  of  such  purposes,  or 
in  any  other  manner,  in  furtherance 
of  the  intention  of  the  society  to  sur- 
render the  existing  charter;  and  from 
affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such 
purposes,  or  any  of  them;  and  from 
surrendering  the  existing  charter,  and 
affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  that 
purpose;  and  from  accepting  a  new 
charter,  or  any  charter,  inconsistent 
with  the  existing  charter  of  the  so- 
ciety.    2  Abb.  Forms  348. 

G.  Bestraining  Proceedings  at  Law, 

1.  Injunction      Against     Entering 

Confession  of  Judgment, 
From  entering  up  judgment  on  a  war- 
rant of  attorney  (or  statement  of  con- 
fession), executed  by  the  plaintiff  A. 
B.  to  the  defendant  Y.  Z.  (or  otherwise 
naming  the  parties),  and  dated  on  or 

about   the day  of  , 

18—,  and  from  commencing  any  pro- 
ceedings thereon.     2  Abb.  Forms  347. 

2.  Injunction    Against    Proceeding 

in  Ejectment. 
To  restrain  the  defendant  Y.  Z.  from 
proceeding  furlllier  against  the  plaintiff 
A.  B.  in  the  action  commenced  against 

him  in  the court  of  this  state, 

for  the  recovery  of  the  possession  of 
(designating  premises),  with  their  ap- 
purtenances; and  also  from  instituting 
or  proceeding  in  any  new  or  other  ac- 
tion at  law  for  the  recovery  of  the 
possession  of  said  premises  or  any  part 
thereof.     2  Abb.  Forms  351. 

3.  Injunction    Against    Proceeding 

at  Law  on  Contract, 

To  restrain  the  defendant  Y.  Z.  from 

proceeding  further  in  his  action  at  law 

against  A.  B.,  above  named,  upon  the 

bond   of   the   said   A.    B.,    dated    the 

day   of ;    and   from 

instituting  or  proceeding  in  any  new 
or  other  action  at  law  upon  such  bond; 
and   from   commencing   any    action    or 


actions  against  the  plaintiff  for  the 
recovery  of  (designating  the  alleged 
debt).     2  Abb.  Forms  351. 

4.  Injunction   Against   Proceeding, 

With  Leave  To  Proceed  To 
Judgment, 
(As  above,  adding):  But  you  are  at 
liberty,  without  prejudice  to  the  equit- 
able rights  of  the  plaintiff,  to  proceed 
to  judgment  only  in  the  suit  at  law 
which  you  have  commenced  against  the 
said  A.  B.,  notwithstanding  this  injunc- 
tion.    2  Abb.  Forms  352. 

5.  Injunction  Against  Proceedings 

at  Law   in   Case    of    Inter^ 

pleader, 
(Add  to  III,  a,  3) :  Upon  the  plain- 
tiff paying  into  the  hands  of  the  clerK 
of  this  court  the  sum  of dol- 
lars, mentioned  in  the  complaint  in  this 
action.     2  Abb.  Forms  352. 

6.  Injunction    Against    Proceeding 

for  Dispossession, 
From  taking  any  proceedings  to  dis- 
possess the  plaintiff  from  the  house  and 
lot.    No.   street,    in 


the  city  of 


-,  and  particularly 


from  issuing  any  warrant  of  removal, 
or  taking  possession  under  proceedings 
commenced  before  Judge  M.  N.,  of  the 

county  of ,  on  the  ground  that 

the  demised  premises  were  deserted  by 
the  tenant  (or  that  rent  was  unpaid). 
2  Abb.  Forms  352. 

H.  Injunction  Against  Contractor 
Interfering  After  Forfeiting 
Contract, 

From  retaining  possession  of,  or  en- 
tering upon,  or  interfering  with,  the 
main  line  of  the  plaintiff's  railway 
from  H.  to  C,  and  the  branch  line  of 
railway  from  the  main  line  to  the  in- 
tended junction  with  the  M.  and  L. 
Railway  at  T.,  and  the  works  connected 
with  the  main  and  branch  lines  respect- 
ively; and  from  proceeding  in  any  man- 
ner to  construct,  complete,  or  repair 
the   works,    by     the     contract    of    the 

day  of ,  18 — ,  agreed 

to  be  constructed,  completed,  or  re- 
paired, or  any  of  such  works;  and  from 
removing,  or  causing  or  permitting  to 
be  removed,  the  materials  of  any  de- 
scription being  on  or  about  the  said 
lines  of  railway  and  works,  or  any 
part  thereof  respectively,  or  any  of 
such  materials;  and  from  in  any  man* 
ner  interfering  with  or  disturbing  the 
possession  or  use  or  enjoyment  by  the 
company,  their  officers,  contractors, 
agents,   servants,   or  workmen,  of  the 
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said  lines  of  railway  and  works,  or  any 
part  of  the  same  respectively;  and  from 
in  any  manner  obstructing  or  prevent- 
ing the  company,  their  offieers,  con- 
tractors, agents,  servants,  or  workmen 
from  constructing,  completing,  or  repair- 
ing the  said  works  by  the  contract 
agreed  to  be  constructed,  completed,  or 
repaired,  or  any  of  such  works;  and 
from  in  any  manner  interfering  with 
or  preventing  the  company,  their  offi- 
cers, contractors,  agents,  servants,  or 
workmen,  in  the  use  or  employment  of 
the  said  materials  in  constructing, 
completing,  or  repairing  the  works,  or 
any  of  them.    2  Abb.  Forms  342. 

L  Injunction  Against  Besuming  Trao- 
tice,  After  Having  Hold  Busi- 
ness, 

From   practicing   as   an   attorney   or 

solicitor  in  any  part  of ,  either 

in  his  own  name  or  in  the  name  of 
any  other  person;  and  from  endeavor- 
ing to  induce  any  persons  who  were 
the  clients  of  B.  &  C.  to  cease  or  ab- 
stain from  employing  A.  &  B.  as  their 
attorneys  or  solicitors.  2  Abb.  Forms 
344. 

J.  Injunction  Against  Authorieing 
Laying  of  Bailroad  in  City, 

That  an  injunction  order  may  be  is- 
sued by  this  court,  directed  to  the  said 
defendants,  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York, 
their  counselors,  attorneys,  solicitors, 
and  agents  restraining  and  enjoining 
them,  and  each  and  every  of  them, 
and  all  others  acting  in  aid  of 
assistance  of  them,  from  granting,  or 
in  any  way  or  manner  authorizing,  J. 
8.  and  others,  the  persons  named  in  a 
resolution,  a  copy  of  which  is  hereto 
annexed,  or  their  associates,  or  any 
other  person  or  persons  whomsoever, 
the  right,  liberty  or  privilege  of  laying 
a  double  or  any  track  for  a  railway 
in  said  Broadway,  from  the  South  Ferry 
to  57th  street,  or  any  /ail way  whatso- 
ever in  said  Broadway,  or  of  breaking 
or  removing  the  pavement,  or  in  any 
other  manner  to  obstruct  the  sala 
street,  preparatory  to  or  for  the  pur- 
pose of  laying  or  establishing  any  rail- 
way therein.    2  Abb.  Forms  341. 

K.  Injunction  Against  Laying  Bail- 
road  in  City  Street, 

From  entering  into,  or  upon,  Green- 
wich and  Washington  streets  for  the 
purpose  of  laying  or  establishing  a 
railroad  therein,  and  from  digging  up 
or   subverting   the   soil,   or   doing  any 


other  act  in  those  streets  tending  to 
incumber  them,  or  to  prevent  the  free 
and  common  use  thereof,  as  the  same 
shall  have  been  heretofore  enjoyed  (un- 
til compensation  shall  have  been  made 
therefor,  pursuant  to  the  provisions  of 
the  statute).     2  Abb.  Forms  342. 

Ik  Injunction  Against  Stopping  a 
Way, 

From  stopping  up,  obstructing,  or  in- 
juring, or  from  continuing  to  stop  up. 
obstruct,  or  injure  the  free  passage  of 
(distinctly  designating  the  way).  2 
Abb.  Forms  341. 
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CBOSS-BEFEBENCES: 

Admiralty  : 

Libel  for  Afifeault  and  Battery 
Against  Master  and  Mate. 

Animals  : 

Declaration  for  Keeping  a  Dog  Ac- 
customed To  Bite; 

Complaint  for  Keeping  a  Mischiev- 
ous Dog,  by  Which  Plaintiflf  Was 
Bitten. 

Assault  and  Battery: 

Declaration  for  Common  Assault  on 

Person; 
Declaration,  Trespass  for  Assault  and 

Battery; 
Declaration   by   Master   for   Battery 

of  -Servant; 
Declaration  by  Husband  for  Battery 

of  Wife;      . 
Complaint  for  Assault  and    Battery 

(a,  b); 
Complaint  for  Assault    and    Battery 

and  False  Imprisonment. 

Case    (The  Action  of    Trespass    on 

the): 

Declaration  Against  Occupier  of 
House  for  Laying  Hubbish  in  the 
Street  Whereby  a  Carriage  Was 
Overturned. 

Death  by  Wrongful  Act: 

Notice  of  Injury; 

Complaint,  Death  by  Wrongful  Act 
Setting  Out  Defect; 

Notice  of  Injury  to  Bailroad  Com- 
pany; 

Complaint  Against  Bailroad  by  Per- 
sonal Bepresentative  for  Negligence 
Causing  Death; 

Complaint  Against  Owner  of  Ware- 
house, Walls  of  Which  Fell  on 
Deceased; 

Answer,  Setting  Up  Contributory 
Negligence; 

Declaration  Against  a  Bailroad,  Bun- 
ning  Over  Intoxicated  Person. 
Master  and  Servant: 

Declaration  for  Negligence,  Not  Pro- 
viding a  Safe  Place  for  Employe; 

Complaint  by  Servant  of  Bailroad, 
Injured  by  Defective  Machinery; 

Notice  to  Employer  of  Injury; 

Complaint   for    Wrongful    Discharge 
After   Agreement    To    Employ    in 
Consideration   of  Belease  for  Per- 
sonal Injuries. 
Municipal  Corporations: 

Complaint  Against  Municipality,  Neg- 
lect of  Excavation  in  Street. 
Neolioence: 

Declaration  Against  Owner  of  Coach 


for  Negligence  of  Servant  in  Drir- 
ing  Against  Chaise; 

Complaint,  Negligence  of  Servant  in 
Driving  Against  Plaintiff's  Ve- 
hicle; 

Complaint  Against  Bailroad,  Cross- 
ing Accident; 

Complaint  for  Laying  Bubbish  in 
Street  Whereby  Plaintiff  Was 
Thrown  Out  of  Carriage; 

Complaint  for  Keeping  Open  Dan- 
gerous Hatchway  Through  Which 
Plaintiflf  Fell; 

Answer,  Plaintiff's  Own  Negligence 
in  Falling  Into   Hole. 

L    Dedaratioiis. 

A.  Declaration,  Injuries  Caused  by 
Falling  Into  Unguarded  Area- 
way. 

^^And  whereas,  also,  the  said  de- 
fendant, before  and  on  March  19,  A.  D. 
1888,  was  the  possessor  and  owner  of 
certain  other  premises,  with  the  ap- 
purtenances, situate  in  the  city  of 
Grand  Bapids,  in  the  county  aforesaid, 
upon  which  said  premises  the  said  de- 
fendant owned  and  possessed  a  build- 
ing^ which  was  occupied  and  used  for 
various  business  purposes,  a  portion  of 
said  building  being  used  as  a  theatre. 

^'And  whereas,  there  now  is,  and  be- 
fore and  on  the  same  day  and  year 
aforesaid  there  were,  several  separate 
public  entrances  and  exits  to  said 
building  on  the  east  side  thereof,  sit- 
uate upon  the  premises  aforesaid,  and 
there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there 
was,  a  sidewalk  built  on  said  prem- 
ises upon  the  east  side  of  said  build- 
ing for  all  persons  to  pass  and  re- 
pass at  their  free  will  and  pleasure 
into  and  from  said  building,  as  well 
as  for  all  persons  to  pass  and  repass 
at  their  free  will  and  pleasure  from 
Pearl  street  to  Lyon  street,  in  the 
city  of  Grand  Bapids,  in  the  county 
aforesaid,  and  which  had  for  a  long 
time  theretofore  been  used  by  the  pub- 
lic as  aforesaid^  and  which  said  user 
was  upon  the  invitation  of  the  said 
defendant,  and  with  his  full  knowledge 
and  consent. 

''And  plaintiff  further  avers  that 
there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there 
was,  a  certain  area  or  hole  opening 
into  a  certain  cellar  or  vault  of,  and 
belonging  to,  said  building  and  prem- 
ises of  the  defendant,  which  said  area 
OT  hole  opening  into  said  cellar  or  vault 
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as  aforesaid  was  situate  on  said  prem- 
ises upon  the  east  side  of  said  build- 
ing, and  between  said  building  and 
said  sidewalk  so  built  along  the  east 
side  of  said  building,  as  aforesaid. 

'  *  Tet  the  said  defendant,  well  knowing 
the  premises,  while  he  was  so  the  pos- 
sessor and  owner  of  the  said  building 
and  premises  with  the  appurtenances, 
and  while  there  was  such  area  or  hole 
as  aforesaid,  to-wit,  on  the  day  and 
year  aforesaid,  wrongfully  and  negli- 
gently permitted  the  said  area  or  hole 
to  be  and  eontinue,  and  the  same  was 
then  and  there,  so  negligently,  insuffi- 
ciently, and  defectively  guarded  that 
by  means  of  the  premises,  and  for 
want  of  proper  and  sufficient  guards 
to  the  said  area  or  hole,  the  said  plain- 
tiff, who  was  then  and  there  passing 
along  said  sidewalk  on  said '  premises, 
situate  along  the  east  side  of  said 
building  as  aforesaid,  with  reasonable 
and  due  care,  and  without  negligence 
on  his  part,  accidentally  and  unavoid- 
ably fell  into  said  area  or  hole,  by 
means  whereof  the  said  plaintiff  then 
and  there  became  and  was  greatly 
hurt,  cut,  bruised,  and  wounded,"  etc. 
Brezee  v.  Powers,  80  Mich.  172,  45 
N.  W.  130. 

B.  Declaration  Against  Manufacturer 
of  Elevator  for  Injury  to 
Servant  of  Oumer  While  Test^ 
ing. 

And  for  a  second  count  in  this  be- 
half the  plaintiff  avers,  that  hereto- 
fore, to-wit:  on  the  2nd  day  of  Feb- 
ruary, 1881,  Digby  V.  Bell,  Samuel 
Post  and  Charles  B.  Haynes,  doing  busi- 
ness under  the  name  of  the  Detroit 
Soap  Company,  employers  of  said  plain- 
tiff, were  engaged  or  about  to  en- 
gage in  the  manufacture  of  bar  soap; 
that  from  thence  to  the  time  of  the 
injury  hereinafter  mentioned,  said 
plaintiff  continued  to  be  the  servant 
of  said  employers,  whose  duty  it  was, 
together  with  other  servants  so  like- 
wise employed,  to  perform  general 
"work  and  labor  in  the  manufacture 
of  said  soap,  and  handling  the  same 
during  the  different  processes  of  man- 
ufacture and  preparation  of  the  same 
for  market.  That  defendant  was  en- 
gaged in  the  business  of  manufacturing 
and.  putting  up  machinery,  and  pro- 
fessed to  be  skilful  in  the  erection  and 
setting  up  of  hoisting  apparatus, 
known  as  elevators,  and  competent  to 
construct   and   set  up   the   sam^  in   a 


workmanlike  manner,  and  in  such  com- 
plete order  that  the  same,  with  rea- 
sonable care,  could  be  used  and  run 
without  danger  of  injury  to  human 
life;  that  so  professing  his  compe- 
tency as  aforesaid,  as  a  convenient 
means  of  delivering  said  soap  from  one 
floor  to  another  of  the  building  used 
and  occupied  by  the  employers  of  said 
plaintiff  for  the  manufacturing  pur- 
poses aforesaid,  the  said  defendant 
constructed  and  set  up  in  the  building 
aforesaid,  for  the  employers  of  said 
plaintiff,  the  said  hoisting  apparatus 
or  machine  called  an  elevator,  for  the 
use  of  said  employers  and  their  ser- 
vants, and  to  enable  said  employers 
and  their  servants  to  remove  said  soap 
from  one  floor  to  another  of  said  prem- 
ises, as  might  be  necessary  and  con- 
venient in  the  manufacture  of  said 
soap,  and  the  preparation  of  the  same 
for  market;  that  said  defendant  hav- 
ing so  constructed  and  provided  said 
elevator,  as  aforesaid,  heretofore,  to- 
wit:  on  the  25th  day  of  June,  1881, 
professed  to  the  employers  and  to  the 
servants  of  said  employers,  and  rep- 
resented to  said  employers,  to  said  ser- 
vants, and  to  this  plaintiff,  that  said 
elevator  in  the  said  premises  was  placed 
and  set  up  by  him  for  the  purposes 
aforesaid,  and  was  intended  by  him 
to  be  used  by  said  employers  and 
their  servants  for  the  purpose  of  en- 
abling them  so  as  aforesaid  to  remove 
said  soap  from  one  floor  to  another 
of  said  premises,  as  might  be  neces- 
sary and  convenient  for  said  employers, 
or  for  their,  said  servants,  in  the  due 
performance  of  their  duty,  as  work- 
men in  and  about  said  premises;  and 
said  defendant  professed  and  partic- 
ularly represented  to  each  and  all  of 
the  parties  aforesaid  that  said  ele- 
vator was  so  constructed  as  to  run 
either  by  steam  or  hand  power,  was 
in  complete  running  order  and  would 
safely  lift  or  carry  two  thousand 
pounds.  And  thereupon  the  said  plain- 
tiff, confiding  in  the  representations 
aforesaid,  and  by  command  and  at  the 
request  of  said  defendant,  not  know- 
ing that  said  elevator  was  dangerous 
and  unsafe  for  such  purpose,  with  due 
and  proper  care  and  skill  in  that  be- 
half, and  in  the  ordinary  performance 
of  his  duty  in  handling  said  soap,  went 
upon  said  elevator.  That  at  the  time 
he  so  went  upon  said  elevator,  the  said 
elevator  was  wholly  unsafe  and  dan- 
gerous, and  was  not  in  complete  run- 
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ning  order,  and  wonld  not  safely  lift 
or  carry  two  thousand  pounds;  and 
that  defendant  then  knew,  and  from 
long  before  then,  well  knew,  and  had 
full  means  of  knowing  the  same  was 
dangerous,  and  likely  to  break  and  fall 
down  and  injure  persons  when  used  in 
the  ordinary  manner,  for  the  purposes 
aforesaid,  and  with  a  much  less  weight 
than  two  thousand  pounds;  that  it  was 
the  duty  of  said  defendant  not  to  so 
have  provided  said  elevator  in  said 
state  for  the  said  purpose,  but  to  have 
properly  constructed  said  elevator,  and 
to  have  taken  care  that  said  elevator 
was  not  unsafe  and  dangerous,  but 
was  put  up  in  a  proper  and  safe  state 
for  tne  purposes  aforesaid,  and  would 
safely  life  or  carry  two  thousand 
pounds;  and  said  duty  particularly  de- 
volved upon  said  defendant,  in  that 
any  unskilful,  improper  or  unworkman- 
like construction  of  the  same,  or  the 
putting  up  of  the  same,  so  that  it 
would  not  safely  lift  or  carry  two 
thousand  pounds,  would  be  in  the  use 
and  running  of  the  same  imminently 
dangerous  to  human  life,  as  defendant 
well  knew.  That  by  reason  of  the 
aforesaid  insecure,  wrongful  ani  im- 
proper conduct  of  said  defendant,  in 
not  taking  care  that  said  elevator  was 
safe  and  sufficiently  and  properly  con- 
structed for  the  purposes  aforesaid, 
and  the  dangerous,  insecure  and  unsafe 
state  of  said  elevator,  the  same  while 
being  so  used  as  aforesaid,  by  said 
plaintiff,  in  the  ordinary  manner,  and 
with  due  and  reasonable  skill  and  care, 
and  while  the  said  plaintiff  was  upon 
it,  and  With  a  weight  much  less  than 
two  thousand  pounds,  to-wit:  fourteen 
hundred  pounds,  and  while  said  eleva- 
tor was  in  the  vicinity  of  one  of  the 
upper  floors  of  said  building,  the  said 
elevator  broke,  fell  and  dropped  to 
the  lower  floor,  whereby  and  by  rea- 
son whereof  the  plaintiff  had  two  ribs 
broken,  was  injured  in  his  spine,  and 
was  otherwise  greatly  cut,  wounded, 
bruised,  maimed  and  lamed,  so  as  to 
be  unable  to  perform  any  service  for 
his  employers,  or  to  earn  any  com- 
pensation therefor,  for  a  long  space  of 
time,  to-wit:  one  month^  and  was  so 
permanently  injured,  that  though  after- 
wards partially  recovering,  yet  from 
thence  hitherto  the  said  plaintiff,  by 
reason  of  his  inability  and  inefficiency, 
occasioned  by  the  injury  aforesaid,  has 
been  obliged  to  work  for  a  much  less 
sum    than    he    otherwise     could     have 


earned;  and  will  hereafter  at  all  times 
be  obliged  in  consequence  of  said  in- 
jury to  work  for  a  much  less  sum  than 
he  otherwise  would  have  been  able  to 
earn,  and  was  also  obliged  to  pay  out 
a  large  sum  for  medical  attendance; 
and  also  suffered  great  pain  of  body 
and  mind,  to-wit:  in  the  county  afore- 
said. Necker  r.  Harvey,  49  Mich.  517, 
14  N.  W.   603. 

G.    Declaration,  Injury    to    Bmploffe 
Using  Defective  Appliance. 

*  *  Morris  Burk,  plaintiff  herein,  a  real* 
dent  of  said  county,  by  J.  "W.  Dono- 
van, his  attorney,  complains  of  above- 
named  defendants,  also  doing  business 
in  said  county,  of  a  plea  of  trespass 
on  the  case^  flling  this  amended  declara- 
tion, and  the  original  hereof,  as  com- 
mencement of  suit. 

"For  that  whereas,  said  plaintiff, 
while  yet  a  minor  (he  having  only  eome 
of  age  in  April,  1890),  and  while  in  the 
employ  of  said  defendants,  who  were  box 
and  wood  material  makers  at  Wyan- 
dotte, in  said  county,'  as  a  common  la- 
borer in  and  about  defendants'  works, 
to-wit:  about  May  11,  1887,  while  un- 
der the  direction,  management,  and 
control  of  said  defendants  as  aforesaid, 
was  injured  as  hereinafter  'set  forth, 
to-wit:  At  the  date  and  place  afore- 
said the  defendants  were  box-makers 
and  wood- workers,  and  in  and  abont 
which  employment  defendants'  em- 
ployes were  required  to  use  certain 
swift-running  and  dangerous  machin- 
ery, also  owned  and  managed  by  de- 
fendants, to-wit:  wheels,  belts,  and 
pulleys,  knives  and  shafts,  all  run  by 
steam  power,  and  to  manage  which  it 
became  and  was  the  duty  of  said  de- 
fendants to  use  care,  caution,  and 
strong,  safe,  and  sound  machinery,  in 
and  about  its  manufacturing  of  box 
material,  staves,  timbers,  and  divers 
kinds  of  wood- work,  as  aforesaid,  and 
to  keep  the  same  in  safe  condition;  yet 
said  defendants,  well  knowing  the 
premises,  and  carelessly  neglecting  to 
provide  said  works  (in  which  plaintiff 
was  set  to  work  by  defendants,  their 
servants  and  agents)  with  the  usual 
safe  wheels,  belts,  pulleys,  shafting, 
and  sound  machinery,  did,  to-wit:  on 
the  day.  aforesaid,  carelessly  neglect, 
allow,  and  permit  a  portion  of  their 
said  belting,  to-wit:  one  of  the  main 
belts  in  the  shop  where  plaintiff  was 
employed,  to  become  worn,  weak,  brok- 
en, frayed  out,  unsafe,  and  dangeroua 
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to  this  plaintiff,  and  to  all  other  per- 
sons in  their  said  employ,  and  the 
workmen  in  and  about  said  factory. 

''And  plaintiff  avers  that,  while  In 
his    regular   employ    as   .laborer     and 
helper  in  said  works,  he  was  sent  and 
directed  by  the  foreman  of  said  works 
to   put   a   belt   on    one   of   the   shafts 
aforesaid,  in  the  regular  way,  and  did 
carefully  proceed  and   attempt  to   ad- 
just said  belt  as  usual,  and  which,  if 
sound,  could  be  put  on  with  ease  and 
safety,    not    knowing    its    weak,    half 
broken,  and  dangerous  condition,  when 
a   loose    strip   of   said    belt    suddenly 
caught   and   entangled    the    plaintiff's 
left  arm,  drawing  it  violently  over  the 
wheel    and    shaft,    and    breaking  ~  the 
wrist,    forearm,    and    arm    and    fingers 
of  plaintiff,   without  any  fault  of  his 
own,    and    by   and    through    the   care- 
lessness of  said  defendants  in  permit- 
ting  the   use    of   said   unsafe,    frayed 
out,  and  dangerous  belt,  which  the  de- 
fendants well  knew  to  be  unsafe,  un- 
sound,   and   dangerous;     whereby    this 
plaintiff,   on   the   day   aforesaid,  whiie 
in    said   employ,    and   in   the   due   dis- 
charge of  his  duty  (in  working  around 
said  machinery),  and  without  any  care- 
lessness  on   his  part,  and  while   exer- 
cising due  and  proper  care,  was  caught 
and  mangled  by  said  broken  and  un- 
safe belt  connected  with  said  machin- 
ery,  which    so    entangled    his    arm   as 
to  draw  him  violently  over  the  wheel 
of  defendants'   works,  while   in   swift 
motion,  instantly  wrenching  and  twist- 
ing and  crushing  plaintiff's  left  wrist, 
forearm,   and    arm,   hand,   and   fingers, 
causing    plaintiff    great    sickness    and 
bodily   disorder  therefrom,    for    about 
one   year   thence   next   following;    and 
also  causing  said  arm  to  be  shorter  by 
an  inch  than  the  plaintiff's  other  arm, 
and  greatly  deforming  said   left  arm, 
hand,  and  fingers  of  plaintiff,  and  per- 
manently  disabling   and   injuring    this 
plaintiff  from  earning  his  usual  wages, 
to- wit,  about  $10  a  week,  for  one  year, 
and  from  earning  full  wages  ever  since 
said  date,  to  his  loss  and  damages  in 
wages  $1,000,  and  fully  $200  for  board 
and  nursing,  and  from  which  injuries 
plaintiff  had  never  fully  recovered,  and 
is    permanently    injured,    all    without 
fault   of   plaintiff,   and   wholly   by  and 
through     the    carelessness    and    negli- 
gence of  defendants  in  failini;  to  keep, 
provide,    and    use    safe,    sound,    whole, 
and    reliable    belts    and    machinery    as 
aforesaid,  especially  after  having  been 


warned  of  the  ragged,  torn,  broken, 
and  unsafe  condition  of  the  belt  afore- 
said, which  defective  belt  broke  and 
injured  plaintiff  in  the  manner  afore- 
said, to  his  damage  $10,000,  whereby 
an  action  hath  accrued  to  plaintiff  as 
aforesaid,  and  therefore  he  brings  suit, 
etc."  Burk  v.  Burrell,  88  Mich.  289, 
50  N.  W.  296. 

D.    Declaration,     Injury     to    Person 
Passing  in   Unloading    Wagon. 

''And  the  plaintiffs  say  that  the  de- 
fendants are  teamsters  and  common 
carriers,  and  as  such  were  by  their 
agents  and  servants  engaged  in  un- 
loading .  and  delivering  from  a  wagon 
a  cask  of  oil  across  the  sidewalk  in 
Broad  Street  in  Boston  into  the  ware- 
house of  Mixer  &  Whitman  there  sit- 
uate; and  the  female  plaintiff  was 
passing;  along  said  sidewalk  .  at  the 
same  time,  and  in  the  exercise  of  due  care 
attempted  to  pass  over  and  across  the 
skids  then  and  there  placed  by  the 
defendants'  agents  and  servants  from 
the  wagon  across  the  sidewalk  into  the 
warehouse,  and  then  and  there  being 
used  by  them  in  unloading  and  deliver- 
ing the  cask  of  oil  as  aforesaid,  that 
she  might  proceed  upon  her  lawful 
business  without  delay;  but  the  de- 
fendants' agents  and  servants  so  care- 
lessly and  negligently  managed  and 
handled  said  cask  of  oil,  and  so  care- 
lessly and  negligently  failed  to  control 
it,  that  said  cask  of  oil  came  upon 
the  female  plaintiff,  throwing  her  down 
with  great  violence,  crushing  and  f rac^ 
turing  her  hip,  and  inflicting  other 
serious  injuries  upon  her  person,  by 
reason  of  all  which  the  female  plaintiff 
has  lost  the  use  of  her  hip  and  leg, 
and  has  suffered  great  pain  of  body, 
and  anguish  of  mind,  has  become  per- 
manently disabled,  and  her  general 
health  permanently  impaired."  Mur- 
phy 17.  Deane,  101  Mass.  455. 

£.  Declaration,  Injury  Caused  by  De- 
fective Insulaiion  of  Electrie 
Light  Wires. 

"Also  for  that,  whereas,  the  said 
defendant,  the  Jersey  City  Electric 
Light  Company,  heretofore,  to-wit,  on 
the  25th  day  of  August,  1898,  was 
the  owner  and  did  operate,  manage, 
and  control  a  certain  electric  light  and 
power  plant,  with  its  machinery ,  poles, 
wires,  and  appliances,  in  the  city  of 
Jersey  City,  in  the  county  of  Hudson 
aforesaid.  And  whereas,  the  said  de- 
fendant,  on   the   day  and  year  afore- 
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said,  in  the  city  of  Jersey  City,  in  the 
pursuit  of  its  said  business,  had  the 
management  and  control  of  a  certain 
line  of  electric  light  and  power  wires 
extending  through  and  along  various 
streets  in  the  eity  of  Jersey  City,  in 
the  county  of  Hudson  aforesaid,  and 
into  various  houses  and  buildings  lo- 
cated on  the  line  of  said  streets,  one 
section  or  portion  of  which  line  ex- 
tended through  and  along  a  certain 
street  or  avenue  in  said  city  called  or 
known  as  'Bergen  Avenue,'  over  which 
said  street  the  said  line  was  suspended 
by  poles,  and  from  said  poles  on  Ber- 
gen Avenue  said  wires  were  strung 
or  conducted  to  and  into  a  certain 
building  known  as  the  'Carteret  Club 
House,'  and  said  wires,  consisting  of 
two  lines  of  wires,  were  strung  or 
suspended  from  said  line  of  wires  to 
a  certain  light  or  air  shaft  in  said 
Carteret  Club  House  to  a  point  in  the 
easterly  side  of  said  light  shaft,  and 
were  then  continued  in  a  downward 
course  to  a  converter  and  transformer 
on  the  westerly  side  of  said  air  shaft, 
and  within  a  short  distance  of  the 
floor  or  bottom  of  said  shaft,  which 
floor  or  bottom  Of  said  shaft  formed 
the  room  of  the  toilet  room  in  said 
building,  and  said  two  wires  were  then 
turned  eastwardly  and  southwardly  and 
upwards  into  the  southerly  wall  of  said 
light  shaft,  forming  a  network  of 
wires  in  said  shaft  in  said  building 
known  as  the  'Carteret  Club  House.' 
And  whereas,  the  said  defendant,  on 
the  25th  day  of  August,  1898,  was  ac- 
customed, and  for  a  long  space  of 
time  theretofore,  to-wit,  for  the  dpace 
of  two  years,  had  been  accustomed,  to 
use  said  line  of  wires  for  the  purposes 
of  furnishing  light  and  power  to 
buildings  and  manufactories  in  said 
city  of  Jersey  City  by  electricity,  and 
to  that  end  was  accustomed,  and  for 
the  said  space  of  time  had  been  ac- 
customed, to  pass  and  did  pass  through 
said  line  of  wires,  and  through  each 
and  every  wire  of  said  line  in  said 
light  shaft,  a  strong  and  powerful  cur- 
rent of  electricity,  dangerous  to  the 
life  of  any  human  being  who  might 
come  in  contact  therewith.  And  the 
plaintiff  avers  t&at  at  the  time  the  de- 
fendant so  placed  its  wires  in  said  Hght 
shaft  of  said  Carteret  Club  House  it 
well  knew  it  would  be  necessary  for 
mechanics    and    others    to    enter    and 


work  therein,  in  and  about  the  care 
and  repair  of  said  light  shaft,  and  that 
it  was  the  duty  of  the  said  defendant 
to  keep  the  said  wires  safely,  securely, 
and     completely     insulated,     so     that 
workmen  and  others  lawfully  entering 
in   and   upon«  said   light  shaft   should 
not  be  injured  by  contact  therewith; 
but  that  the  said  defendant,  notwith- 
standing such    knowledge,    and    disre- 
garding its  said  duty  in  the  premises, 
carelessly  and    negligently   maintained 
the  said  wires,  and  carelessly  and  neg- 
ligently  protected   the    same    by    de- 
fective  insulation,   and   carelessly  and 
negligently  failed  to  protect  and  cover 
said  wires  with   safe  or  sufficient   in- 
sulating  material,   and   carelessly   and 
negligently  permitted  the  covering  used 
thereon  to  become  worn,  defective,  and 
wholly  insufficient  to  render  them  safe 
to    persons    coming    in    contact    there- 
with.    And   the  plaintiff  further   says 
that   on   the  day  and  year   aforesaid, 
at  Jersey  City,  in  the  county  of  Hud- 
son aforesaid,  while  the  said  plaintiff 
was  lawfully  engaged  at  work  in  re- 
pairing and  refitting  the  said  air  shaft, 
he,  the  said  plaintiff,  came  in  contact 
with  one  of  the  said  wires  without  any 
fault,,  carelessness,  or  negligence  on  his 
part,  and  thereby  received  said  current 
into  his  body,  through  and  by  means 
of   which    he,   the    said    plaintiff,    was 
greatly    shocked,     burned,     hurt,     and 
wounded,  maimed,  sick,  sore,  and  dis- 
ordered,   and    so    remained     and     con- 
tinued for  a  long  space  of  time,  to-wit, 
from  thence  hitherto,  during  all  which 
time   he   was   hindered   and   prevented 
from   performing  and   transacting    his 
lawful  affairs  and  business  during  that 
time  to   be  done  and  transacted,   and 
will  continue  so  for  the  remainder  of 
his  life,  and  also  was  forced  to  pay, 
lay   out,  and   expend  a  large  sum   of 
money,  to-wit,  the  sum  of  one  thousand 
dollars,   in   and  about   endeavoring   to 
be  healed  of  his  burns,  wounds,  sick- 
ness, and  disorder,  and  in  caring  for 
himself,  to-wit,  at  Jersey  City  afore- 
said.    Wherefore,  and  by  reason,  of  the 
premises,   he,   the  said   plaintiff,   saith 
that  by  the  wrongful  acts,  omissions, 
and  negligence  of  the  said  defendant 
the  said  plaintiff  is  injured  and  hath 
sustained  damage  in  the  sum  of  twenty 
thousand     dollars,    and    therefore     ha 
brings    his    suit,"    etc.      Anderson     o. 
Jersey    City   E.   L.    Co.,    63    N.   J.    U 
387,  43  Atl.  654. 
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P.  Declaration,  Injury  to  Child  hy 
Improperly  Guarding  Machin- 
ery. 

''That,  on  the  25th  day  of  April, 
1884,  the  defendant  was  possessed  of, 
using,  operating  and  controlling  a  plan- 
ing mill,  347  feet  east  of  South  Lin- 
coln street,  322  feet  south  of  Blue 
Island  avenue,  and  116  feet  west  of 
South  Wood  street,  in  Chicago,  Cook 
county,  Dlinois;  that  said  planing  mill 
was  an  open  and  unguarded  structure 
situated  in  a  lot  or  parcel  of  land  to 
which  free  access  was  allowed,  where 
children  were  allowed  and  permitted, 
with  the  knowledge  and  consent  of  the 
defendant,  to  congregate  and  play  at 
pleasure  adjacenrt  to  certain  streets  and 
highways  in  the  midst  of  a  thickly  set- 
tled and  populous  district  of  said  city, 
and  supplied  with  certain  dangerous 
machinery,  to-wit,  planers,  consisting 
among  other  things  of  certain  revolv- 
ing interlocking  cog-wheels  of  such  a 
character  as  to  be  attractive  to  chil- 
dren, and  appeal  to  their  childish 
curiosity,  the  dangerous  character  of 
which  the  defendant  knew;  that  the 
defendant,  well  knowing  the  premises, 
while  so  operating  said  mill,  and  while 
said  mill  remained  open  and  children 
were  allowed  to  play  around  it  as  af  ore^ 
said,  wrongfully,  carelessly,  negligent- 
ly and  improperly  permitted  the  third 
planer  from  the  north  end  of  said  mill 
to  be,  and  continue  badly,  insufficiently 
and  defectively  covered,  and  the  plain- 
tiff, a  child  of  the  age  of  nine  years, 
drawn  and  attracted  to  said  dangerous 
machinery  by  childish  curiosity,  then 
and  there  necessarily  and  unavoidably, 
while  exercising  all  due  care  and  cau- 
tion for  his  own  safety,  had  his  left 
3iand  caught  in  said  interlocking  wheels, 
and  four  fingers  of  his  said  left  hand  so 
badly  injured  that  the  said  fingers  had 
to  be  amputated,  and  the  thumb  of 
bis  left  hand  was  split  and  torn^  and 
thereby  suffered  great  pain  and  men- 
tal anguish,  was  prevented  from  trans- 
acting his  business  and  lost  large  gains 
and  profits,  and  his  means  of  making 
and  earning  a  living  were  greatly  re- 
duced, and  his  said  injuries  are  per- 
manent and  lasting;  that  he  expended 
live  hundred  dollars  endeavoring  to  be 
healed." 

The  second  count  contains  substan- 
tially the  same  allegations  and  the  ad- 
ditional allegation,  ''That  said  planing 
mill  and  platform  on  which  the  plan- 
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ers  were  located  was,  with  the  knowl- 
edge and  consent  of  the  defendant,  a 
common  playground  for  children."  Jen- 
sen V.  Wetherell,  79  111.  App.  33. 

Note—The  court  said:  "The  filing 
nine  counts  for  the  purpose  of  stating 
the  facts  which  appellant  relies  on 
seems  to  us  wholly  unnecessary." 

Q-.    Declaration,     Collision     Between 
Bow-Boat  and  Tug, 

''In  a  plea  of  the  case,  for  that  the 
said  plaintiff  at  Northport,  in  said 
county  of  Waldo,  on  the  23d  day  of 
August,  A.  D.  1877,  was  in  a  small 
row-boat  upon  the  waters  of  the  Penob- 
scot bay,  a  public  thoroughfare  for 
boats,  vessels  and  steamers,  and  in 
the  use  of  ordinary  care,  and  the  said 
Boss  and  Howell  were,  then  and  there, 
by  their  servants  and  agents,  in  pos- 
session of  a  certain  steam  tug-boat, 
called  the  C.  B.  Sanford,  to  the  side 
of  which  said  Boss  and  Howell  -  by 
their  servants  and  agents  then  and 
there  in  charge  of  the  said  steam  tug- 
boat had  then  and  there  attached  a 
vessel,  and  was  then  and  there  towing 
the  same  by  force  of  the  steam  of  said 
tug-boat. 

"And  the  said  plaintiff  avers  that  the 
said  Boss  and  Howell  by  their  said 
servants  and  agents,  then  and  there  in 
charge  of  said  steanv  tug-boat  and  ves- 
sel thereto  attached,  so  negligently, 
carelessly,  and  unskilfully  managed  said 
boat  and  vessel  that  the  said  vessel 
for  want  of  good  and  sufficient  man- 
agement, then  and  there  fell  foul  of, 
ran  down,  and  capsiaed  the  said  row- 
boat  of  plaintiff,  in  which  she  then 
and  there  was  as  aforesaid,  and  then 
and  there  threw  the  plaintiff  into  the 
water,  and  dragged  her  a  great  dis- 
tance, to-wit:  ^Y^  hundred  feet,  at 
great  speed  through  the  water,  dislo- 
cated her  right  shoulder,  broke  one 
of  her  ribs,  fractured  two  other  of 
her  ribs,  jammed,  bruised  and  other- 
wise injured  said  plaintiff  internally 
and  externally,  by  reason  whereof  her 
life  was  despaired  of,  and  on  account 
of  all  which  she  was  greatly  fright- 
ened and  has  endured  great  pain, 
agony  and  suffering,  been  put  to  great 
expense  in  surgical  and  medical  attend- 
ance and  for  nurse,  medicine  and 
board,  and  has  been  obliged  to  give  up 
her  business,  and  has  become,  as  she 
avers,  permanently  injured,  maimed 
and  disfigured  for  life,  and  disabled, 
all  to  the  damage  of  said  plaintiff  (as 
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she  says)  the  sum  of  six  thousand  dol- 
lars."    Gilmore  r.  Boss,  72  Me.  194. 

H.    Declaration^  Injuries  by  Collision 
Between  Two  Street  Cars, 

"Rebecca  C.  Beath,  plaintiff  herein, 
by  Fred  H.  Warren,  her  attorney, 
comes  into  court,  according  to  the 
form  of  the  statute  authorizing  the 
commencement  of  suit  by  declaration, 
and  complains  of  the  Bapid  Bailway 
Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Michigan,  of '  a 
plea  of  trespass  on  the  case,  for  that 
whereas,  heretofore,  to-wit,  on  the 
17th  day  of  October,  A.  D.  1895,  and 
for  some  time  prior  thereto,  said  de- 
fendant was  a  body  corporate,  organ- 
ized and  existing  under  the  laws  of 
the  «tate  of  Michigan,  and  was  then 
and  there  engaged  in  the  business  of 
maintaining  and  operating  a  certain 
lin«  of  railway  extending  along  the 
Gratiot  road,  so  called,  from  the  city 
of  Detroit,  in  the  county  of  Wayne, 
to  the  city  of  Mt.  Clemens,  in  the 
county  of  Macomb,  upon  which  line  of 
railway  it  operated  and  propelled  cars 
by  means  of  electricity,  and  was  upon, 
to- wit,  the  17th  day  of  October,  A.  D. 
1895,  and  ever  since  has  been,  and 
now  is,  engaged  in  the  business  of 
carrying  goods  and  passengers  for  hire, 
as  a  common  carrier,  on  the  line  of  its 
said  railway  so  maintained  and  oper- 
ated in  the  counties  aforesaid. 

"And  plaintiff  further  alleges  that 
on,  to- wit,  the  17th  day  of  October, 
A.  D.  1895,  she  was  a  passenger  upon 
defendant's  said  railway,  in  a  car  be- 
longing to  and  operated  by  said  de- 
fendant, running  on  the  Gratiot  road, 
so  called,  to  &nd  towards  the  city  of 
Detroit;  and  she  then  and  there  paid 
or  caused  to  be  paid  to  said  defendant 
the  full  fare  demanded  by  it  for  pass-' 
age  in  said  car  over  its  said  line  of 
railway,  to-wit,  from  the  said  city  of 
Mt.  Clemens  to  the  said  city  of  De- 
troit. And  thereupon  it  became  and 
was  the  duty  of  the  defendant  safely 
then  and  there  to  carry  and  convey  the 
said  plaintiff  from  the  said  city  of  Mt. 
Clemens  to  the  city  of  Detroit,  afore- 
said, and  to  exercise  great  care  in 
directing,  propelling,  operating,  and 
maintaining  the  said  car  in  which  plain- 
tiff was  a  passenger  so  that  said  car 
would  pass  safely  over  its  said  line 
of  railway,  to-wit,  from  the"  city  of 
Mt.    Clemens    to   the   city    of    Detroit 


aforesaid,  and  to  so  direct,  manAgd, 
control,  maintain,  and  operate  its  said 
line  of  railway  that  the  cars  running 
thereon,  to-wit,  on  the  Gratiot  road,  so 
called,  between  said  above-mentioned 
cities,  would  not  be  brought  into  col- 
lision with  each  other  while  running 
back  and  forth  over  and  along  said 
line  of  railway  aforesaid;  and  it  also 
became  and  was  the  duty  of  said  de- 
fendant to  employ  careful,  competent, 
skilful,  prudent,  and  sober  servants  and 
agents  to  handle,  control,  direct,  man- 
age, and  operate  its  cars  running  on 
and  along  its  -said  line  of  railway,  and 
to  BO  direct,  manage,  and  control  the 
movement  and  operation  of  its  said 
cars  that  they  would  not  strike,  collide 
with,  or  in  any  manner  interfere  with 
each  other  while  running  on  and  along 
said  line  of  railway,  and  particularly 
so  that  the  car  in  which  plaintiff  was 
a  passenger  would  not  be  brought  into 
collision  with  any  oth«r  car  propelled 
or  driven  over  defendant's  said  line  of 
railway  in.  an  opposite  direction,  or 
otherwise. 

"And  plaintiff  further  alleges  that 
said  defendant  did  not  regard  fts  said 
duties,  but,  on  the  contrary  thereof, 
wrongfully,  negligently,  and  wilfully 
disregarded  the  same,  in  this,  to-wit, 
that  it  did  not  then  and  there  safely 
carry  and  convey  said  plaintiff  from 
said  city  of  Mt.  Clemens  to  said  city 
of  Detroit;  that  it  failed  to  exercise 
due  care  in  directing,  propelling,  oper- 
ating, managing,  and  maintaining  said 
cars  in  which  plaintiff  was  a  pas- 
senger so  that  it  would  pass  safely 
over  said  line  of  railway  aforesaid; 
that  it  did  not  so  direct,  manage,  con- 
trol, maintain,  and  operate  its  said 
line  of  railway  as  to  avoid  a  collision 
between  the  cars  running  back  and 
forth  thereon;  that  it  did  not  employ 
careful,  competent,  skilful,  prudent,  and 
sober  servants  and  agents  to  handle, 
control,  direct,  manage,  and  operate  its 
cars  running  on  and  along  its  said  line 
of  railway,  and  failed  to  so  direct, 
manage,  and  control  the  movement  and 
operation  of  its  said  cars  that  they 
would  not  collide  with  each  other,  and 
particularly  so  that  the  ear  in  which 
plaintiff  was  a  passenger  would  not 
collide  with  any  other  car  of  said  de- 
fendant's being  propelled  or  driven 
over  said  line  of  railway  in  an  op- 
posite direction,  or  otherwise. 

And  plaintiff  further  alleges  that  as 
the  car  in  which  she  was  a  passenger 


See  "How  To  Use  This  Volume,"  Introdaction,  page  v. 


INJURIES  TO  PERSONS 


643 


was  being  propelled  and  driven  on  said 
line  of  railway  along  the  Gratiot  road, 
80  called,  to-wit,  from  said  city  of  Mt. 
Cnemens  towards  the  city  of  Detroit 
aforesaid,  and  when  it  had  reached  a 
certain  point  in  the  said  county  of 
Macomb  between  switch  number  five 
(5)  and  switch  number  four  (4),  to- 
wit,  about  three  and '  one-half  miles 
from  said  city  of  Mt.  Clemens,  the  de- 
fendant, by  its  servants  and  agents, 
acting  for  and  in  its  behalf,  wrongfully, 
negligently,  and  wilfully  disregarding 
its  duties  as  aforesaid,  then  and  there 
so  improperly,  carelessly,  heedlessly, 
recklessly,  and  negligently  drove,  pro- 
pelled, directed,  operated,  and  man- 
aged its  cars  runniag  each  way  on 
and  along  its  said  line  of  railway  that 
a  collision  occurred  between  a  car 
running  towards  the  city  of  Mt. 
demons,  and  a  car  in  which 
plaintiff  was  a  passenger;  that 
by  reason  of  said  collision  said  ears 
were  badly  wrecked  and  damaged,  and 
the  plaintiff,  without  any  fault  or  neg- 
ligence on  her  part,  and  while  in  the 
exercise  of  due  care  and  caution^  was 
violently  thrown  from  her  seat,  and 
was  then  and  there  caught  and  crushed 
between  the  framework  and  the  seat 
of  the  car  in  which  she  was  a  passenger, 
and  did  then  and  there  suffer  serious 
and  permanent  injury  to  her  head, 
arms,  legs,  thighs,  ribs,  spine,  hips, 
back  and  kidneys,  and  did  then  and 
there  receive  serious  and  permanent  in- 
ternal injuries,  and  did  then  and  there 
suffer  a  serious  and  permanent  rupture 
of  the  tissues  in  the  region  of  the 
kidneys,  and  did  then  and  there  receive 
a  serious  and  permanent  injury  to  her 
right  hip,  hip  joint,  pelvis  and  thigh, 
and  was  then  and  there  paralyzed  and 
otherwise  permanently  injured,  and 
was  then  and  there  greatly  bruised, 
hurt,  and  wounded,  and  became  sick, 
sore,  lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long  time, 
to- wit,  from  thence  hitherto;  and  plain- 
tiff has  ever  since  suffered  great 
Shysical  pain  and  injury,  and  has  un- 
ergone  great  mental  anxiety  and  ner- 
vous prostration,  and  was  confined  to 
her  bed  for  a  long  space  of  time,  to- 
wit,  three  months,  and  was  compelled 
to  lay  out  and  expend  for  medical 
services  and  for  medicines  and  surgical 
appliances  a  large  sum  of  money,  to- 
wit,  two  thousand  dollars,  and  has  ever 
since  been  unable  to  perform  and  trans- 
aet   ber  lawful  affairs  and  business; 


and  plaintiff  avers  that  by  reason  of 
the  premises  she  is  permanently  injured 
and  disabled,  and  that  all  of  said  losses 
and  injuries  resulted  from  the  afore- 
said acts  of  negligence  and  wrongdo- 
ing on  the  part  of  the  defendant,  to 
the  plaintiff's  damage  fifty  thousand 
dollars,  and  therefore  she  brings  suit. 

''Dated  March  30,  1896."  Beath  i;. 
Rapid  B.  Co.,  119  Mich.  512,  78  N.  W. 
537. 

Note. — If  it  is  sought  to  recover  items 
of  damage  not  necessarily  flowing  from 
the  injury,  such  elements  must  be  spe- 
cifically alleged. 

I.    Declaration,  Action  for  Being  Sun 
Over  While  on  Track. 

For  that  whereas  the  defendants  be- 
fore and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  men- 
tioned, to-wit,  on  the  30th  day  of 
Augusf^  in  the  year  1809,  were  the 
owners  of  a  certain  railroad,  to-wit,  of 
a  railroad  from  the  said  city  of  Nor- 
folk, which  connects  with  the  South- 
side  railroad,  at  or  near  the  city  of 
Petersburg,  and  of  a  certain  engine  and 
cars,  then  under  the  care  and  manage- 
ment of  certain  servants  of  the  said 
defendants;  nevertheless  the  said  de- 
fendants, by  their  said  servants,  so 
carelessly,  negligently  and  improperly 
behaved  and  conducted  themselves  in 
and  about  the  management,  control, 
and  direction  of  the  said  engine  and 
cars,  that  the  same,  by  and  through 
the  default,  carelessness,  negligence, 
and  improper  conduct  of  the  said  ser- 
vants of  the  said  defendants,  then 
with  great  force  and  violence  were 
driven  and  struck  against  the  said 
plaintiff,  by  means  whereof  the  rijht 
arm  of  the  plaintiff  was  so  fractured 
and  injured  that  it  became  necessary 
to  amputate  the  same,  and  the  said 
arm  was  thereupon  amputated,  and  he 
was  otherwise  greatly  wounded,  broiaed 
and  injured,  and  so  remained  for  a 
long  space  of  time;  and  also  by  means 
of  the  premises  the  plaintiff  was  so 
maimed  as  to  be  disabled  for  the  re- 
mainder of  his  life.  To  the  damage 
of  the  said  plaintiff  of  $30,000.  Nor- 
folk &  P.  B.  Co.  r.  Ormsby,  27  Oratt. 
(Va.)  455. 

n.    Complaints. 

A.  Complaint,  Injuries  Caused  hy  Un* 
guarded  Excavation  Near  Side- 
walk. 

''Bridget  Doyle,  the  plaintiff  in 
this  action,  respectfully  shows  to  this 
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honorable  eonrt,  that  on  or  about  the 
second  day  of  November,  1867,  at  the 
city  of  New  York,  Michael  Molren,  the 
defe:ndant,  had  caused  certain  excava- 
tions to  be  made  on  the  lot  and  side- 
walk fronting  the  same,  situated  on 
the  west  side  of  James  street,  about 
seventy  feet  south  from  the  comer 
formed  by  the  intersection  of  said 
street  and  New  Bowery,  and  known  as 
No.  27  James  street,  to  the  best  knowl- 
edge, information,  and  belief  of  the 
plaintiff. 

' '  That  said  excavations  were  so  made 
on  the  said  lot  and  sidewalk  fronting 
on  the  same,  to  the  depth  of  eight 
to  ten  feet  or  thereabouts. 

''And  this  plaintiff  further  shows 
that  the  said  excavations  were  at  the 
time  aforesaid,  left  in  a  negligent  and 
careless  condition,  in  this,  that  they 
were  left  without  sufficient  guards,  or 
any  guards  for  proper  protection  of 
pedestrians  on  the  said  sidewalk  and 
street,  and  that  the  said  negligent  and 
careless  condition  was  and  remained 
and  continued  dangerous  to  passers  by. 

"That  at  or  about  eight  o'clock  P. 
M.,  of  the  second  day  of  November, 
1867,  while  this  plaintiff  was  passing 
along  the  said  sidewalk  as  she  law- 
fully might,  intending  to  go  from 
Chatham-square  to  No.  65  James-street, 
she  did  without  any  negligence  or  care- 
lessness on  her  part,  f^l  into  the  said 
excavation  so  made  in  the  said  lot  and 
sidewalk,  so  being  negligently  and  care- 
lessly unguarded  and  unprotected  as 
aforesaid. 

"That  by  reason  of  the  premises  the 
said  plaintiff  has  sustained  damages,  as 
she  is  advised  and  believes,  in  the  snm 
of  one  thousand  dollars. 

"Wherefore  she  demands  judgment 
against  the  said  defendant  for  her 
damages  in  the  premises,  in  the  sum 
of  one  thousand  dollars."  Doyle  v, 
Mnlren,  7  Abb.  Pr.  N.  S.  (N.  Y.)  258. 

B.    Complaint,  Injury  to  Employe  5y 
Defective  Appliance, 

1.  That  the  defendant  was  at  the 
time  hereinafter  mentioned  and  now 
is  a  corporation,  duly  created  and  ex- 
isting under  the  laws  of  the  state  afore- 
said. 2.  That  the  plaintiff  was,  on  or 
about  the  16th  day  of  November,  in 
the  year  of  our  Lord  1896,  in  the  em- 
ploy of  the  defendant  company  as  a 
fireman,  and  was  there  actively  en- 
gaged at  work  on  a  train  of  said 
defendant   company,   running    between 


Charleston   and  Savannah.      3.      That 
while  so  engaged  at  Bidgeland,  in  the 
county  of  Beaufort   and  state  afore- 
said, as  fireman  on    train    proceeding 
from  Savannah  to    Charleston,    under 
charge   and  eontrol  of  Bobert  Smart, 
engineer,  it  became  the  plaintiff's  duty 
to  stand  upon  a  certain  platform   on 
which  wood  was  piled,  and  from  said 
platform  to  load  the  tender  with  fael, 
by  throwing  sticks  of  wood    therein. 
That  after  supplying  the  tender  with 
wood  as  aforesaif^  on  a  signal  that  the| 
engine  was  about  to  move,  the  plain- 
tiff stepped  to  the  edge  of  the  said 
platform  and  thence  endeavored  to  step 
on   to   the  engine.     4.     That   by   rea- 
son  of   the  broken  and  unsound   con- 
dition   of   the    said    platform,     which 
caused   the   fall   of   the   plaintiff,   and 
the   sills  on  which  it  rested,  the  said 
platform  gave  way  under  the  weight 
of  the    pmintiff,   and    forcibly   precilp- 
itated  hun  upon  the  iron  structure  of 
the  engine.     5.     That  the  broken  and 
unsound  condition  of  the  said  platform, 
which  caused  the  fall  of  the  plaintiff  as 
aforesaid,  was  the  result  of  the  care- 
lessness and  negligence  of  the  defend- 
ant in  not  keeping   said   platform    in 
good,  reasonable  and   safe  repair.     6. 
That  by  reason  of  the  fall  aforesaid, 
the  plaintiff  sustained  serious  wounds 
and  bruises  in  his  arm,  side  and  le|b 
and   also  injuries   of   an   internal   nar 
ture,   causing   him   severe  bodily  pain 
and  suffering,  so  that  he  is  not  able 
to  perform  his  accustomed  labor.  That 
he  has  already  expended  a  considerable 
amount  of  money    for    medicine    and 
medical  attendance,  and  is  advised  by 
his   physicians   that   his   said    injuries 
will  probably  disable  him  permanently 
from  performing  such  labor  as  he  was 
heretofore  capable  of  performing,  and 
will  continue  to   cause   him   pain   and 
require  medical  attention  and  medicine 
for  the  rest  of  his  life.     7.     That  by 
reason  of  the  carelessness  and   negli- 
gence of  the  defendant,   as   hereinbe- 
fore set  forth,  the  plaintiff  has  been 
damaged  $10,000.  Wherefore,  the  plain- 
tiff demands  judgment  against  the  de- 
fendant  for  the   sum   of   $10,000,   and 
for  the  costs  and  disbursements  of  this 
action.     Johnson  v.  Charleston,  etc.  B. 
Co.,  55  S.  C.  152,  32  S.  E.  2,  33  S.  K 
174. 

C.    Complaint,   Injuries   deceived    at 
Grade  Crossing, 

"Plaintiff  states  that  defendant  is  a 
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body  politie,  duly  incorporated  by  the 
state  of  MisBonriy  and  engaged  in  the 
transportation  of  passengers  and  freight 
in  ears  propelled  by  steam,  over  cer- 
tain lines  of  railway  by  it  owned  and 
eontrolledy  between  the  city  of  St. 
Lonis  and  points  sonth  thereof;  that  de- 
fendant uses  its  ears  and  locomotives 
within  the  limits  of  the  city  of  St. 
Louis,  and  has  constmoted  divers  rail- 
way tracks'  across  and  along  streets 
of  said  city,  among  others  along  Front 
Street,  sometimes  called  Main  Street, 
in  the  southern  part  of  sAid  city,  which 
is  a  public  street,  highway,  and  thor- 
oughfare of  said  city,  dedicated  to  the 
use  of  its  citizens. 

"Plaintiff  states  that,  on  the  morn- 
ing of  the  eighteenth  day  of  June, 
1880,  while  plaintiff,  the  said  Anna, 
was  walking  along  said- Front  or  Main 
Street,  between  Clement  and  Bryan 
Streets,  as  she  lawfully  might  do,  de- 
fendant, in  an  unlawful  manner, 
eaused  one  of  its  locomotives  and  train 
of  ears  to  be  run  and  conducted  along 
and  over  said  Front  or  Main  Street 
in  so  negligent,  eareless,  and  reckless 
a  manner  as  to  strike  and  run  over 
plaintiff  Anna,  without  any  negligence 
on  her  part  contributing  thereto. 

"Plaintiff  further  states,  that  no 
bell  was  rung  on  said  locomotive  or 
train  of  cars  while  running  over  said 
public  street,  as  so  required  by  proper 
and  prudent  management,  and  that  said 
train  was  permitted  to  run  along  said 
street  at  a  much  greater  speed  than 
six  miles  per  hour,  and  without  giving 
any  signal  or  warning  of  its  approach. 

"And  plaintiff  further  states,  that 
in  wrongfully  causing  and  permitting 
•aid  cars  to  run  along  said  public  thor- 
oughfare as  aforesaid,  defendant  also 
violated  the  provisions  of  ordinance 
No.  10,305  of  the  city  of  St.  Louis, 
entitled  'An  ordinance  to  regulate  the 
speed,  within  the  limits  of  the  city  of 
St.  Louis,  of  cars  and  locomotives  pro- 
pelled by  steam  power,'  approved  Janu- 
ary 22,  1877,  by  which  it  is  provided 
that  when  running  within  the  limits  of 
the  city  of  St.  Louis,  the  bell  of  the 
ensine  shall  be  constantly  sounded. 

"Plaintiff  states,  that  by  reason  of 
tbe  neglect,  careless  and  unlawful  con- 
duct of  defendant  in  running  said  loco- 
motive and  cars  against  and  over  her 
as  aforesaid,  plaintiff  was  greatly  and 

Sermanently  injured  in  her  body;  that 
er  head  was  severelv  wounded  and  in- 
jured; that  she  sostained  great  internal 


injuries;  that  her  mind  and  reason  have 
been  affected;  that  she  suffered  great 
bodily  pains,  incurred  expenditures  for 
doctor's  bills,  medicines,  and  nurses,  in 
the  amount  of  $100,  and  has  been  per- 
manently disabled  from  following  any 
occupation  in  life,  and  deprived  of  the 
full  use  of  her  physical  and  mental 
faculties,  wherefore  plaintiff  says  she 
has  been  damaged  in  the  sum  of  $10,- 
000,  for  which  sum  she  now  prays 
judgment,  and  for  her  costs."  Otto 
V.  St.  Louis,  etc.  B.  Co.,  12  Mo.  App. 
168. 

Note. — Though  this  complaint  con- 
tains an  allegation  containing  the  spe- 
cific facts  constituting  the  negligence 
which  caused  the  damage,  it  is  held 
that  a  general  allegation  specifying 
the  act  constituting  the  injury  and  al- 
leging that  it  was  carelessly  and  neg- 
ligently done,  is  sufficient. 

D.    Complaint,    Injuries    Cawed    by 
Train  Falling  Through  Bridge, 

Alter  making  the  usual  prefatory 
allegations,  the  petition,  in  Charging 
the  injury  producing  negligence,  states: 
"That  while  plaintiff  was  on  such  car, 
in  the  exercise  of  due  care,  in  charge 
of  such  express  matter  as  aforesaid, 
and  being  conveyed  by  defendant  over 
its  said  line,  he  was  at  a  point  on  a 
railroad  bridge  over  Big  Peno  creek  in 
Pike  county,  Missouri,  by  reason  of 
the  car  in  which  he  was  riding  falling 
through  said  bridge  on  account  of  the 
defects  in,  and  insufficiency  of  said 
bridge,  wounded  and  injured  in  the 
head,  face,  and  eycfs.  That  the  said 
bridge  where  he  was  injured  was  neg- 
ligently and  carelessly  and  defectively 
made  and  maintained,  and  was  at  said 
time  in  an  unsafe  and  dangerous  con- 
dition, which  said  condition  was  known 
to  the  defendant  or  could  have  been 
so  known  by  the  exercise  of  ordinary 
care,  and  that  his  injuries  as  above 
set  out  were  caused  by  the  negligence 
and  carelessness  of  defendant,  its 
agents  and  servants,  in  constructing 
and  maintaining  such  defective,  insuffi- 
cient, unsafe,  and  dangerous  bridge, 
and  in  running  its  said  train  upon 
same  when  in  said  unsafe  and  dan- 
gerous condition,  whereby  said  bridge 
gave  way  and  said  car  in  which  plain* 
tiff  was  being  conveyed  as  the  same 
passed  over  said  bridge  was  caused  to 
fall  through  the  same  to  the  bottom  of 
said  creek,  thereby  injuring  plaintiff  as 
aforesaid."  Cobb  v.  St.  Louis  &  H«  Kb 
Co.,  1^  Ma  609^  SO  Q.  W.  89i. 
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CR0S8-BEPEBENCES: 

Admiralty: 

Libel  for  A^Sault  and  Battery 
Against  Master  and  Mate. 

Animals  : 

Declaration  for  Keeping  a  Dog  Ac- 
customed To  Bite; 

Complaint  for  Keeping  a  Mischiev- 
ous Dog,  by  Which  Plaintiff  Was 
Bitten. 

Assault  and  Battery: 

Declaration  for  Common  Assault  on 

Person; 
Declaration,  Trespass  for  Assault  and 

Battery; 
Declaration   by   Master   for   Battery 

of  Servant; 
Declaration  by  Husband  for  Battery 

of  Wife;      . 
Complaint  for  Assault  and    Battery 

(a,  b); 

Complaint  for  Assault    and    Battery 
and  False  Imprisonment. 
Cask    (The  Action   of    Trespass    on 

the)  : 

Declaration     Against     Occupier     of 
House  for  Laying  Rubbish  in  the 
Street   Whereby  a    Carriage     Was 
Overturned. 
Death  by  Wrongful  Act: 

Notice  of  Injury; 

Complaint,  Death  by  Wrongful  Act 
Setting  Out  Defect; 

Notice  of  Injury  to  Railroad  Com- 
pany; 

Complaint  Against  Railroad  by  Per- 
sonal Representative  for  Negligence 
Causing  Death; 

Complaint  Against  Owner  of  Ware- 
house, Walls  of  Which  Pell  on 
Deceased; 

Answer,  Setting  Up  Contributory 
Negligence; 

Declaration  Against  a  Railroad,  Run- 
ning Over  Intoxicated  Person. 
Master  and  Servant: 

Declaration  for  Negligence,  Not  Pro- 
viding a  Safe  Place  for  Employe; 

Complaint  by  Servant  of  RailroKEtd, 
Injured  by  Defective  Machinery; 

Notice  to  Employer  of  Injury; 

Complaint   for    Wrongful    Discharge 
After   Agreement   To    Employ    in 
Consideration   of  Release  for  Per- 
sonal Injuries. 
Municipal  Corporations: 

Complaint  Against  Municipality,  Neg- 
lect of  Excavation  in  Street. 
Neolioence  : 

Declaration  Against  Owner  of  Coach 


for  Negligence  of  Servant  in  Driv- 
ing Against  Chaise; 

Complaint,  Negligence  of  Servant  in 
Driving  Against  Plaintiff's  Ve- 
hide; 

Complaint  Against  Railroad,  Cross- 
ing Accident; 

Complaint  for  Laying  Rubbish  in 
Street  Whereby  Plaintiff  Was 
Thrown  Out  of  Carriage; 

Complaint  for  Keeping  Open  Dan- 
gerous Hatchway  Through  Which 
Plaintiff  Fell; 

Answer,  Plaintiff's  Own  Negligence 
in  Falling  Into  Hole. 

L    Declarattons. 

A.  Declaration,  Injuries  Caused  hjf 
Falling  Into  Unguarded  Area- 
way. 

''And  whereas,  also,  the  said  de- 
fendant, before  and  on  March  19,  A.  D. 
1888,  was  the  possessor  and  owner  of 
certain  other  premises,  with  the  ap- 
purtenances, situate  in  the  city  of 
Grand  Rapids,  in  the  county  aforesaid, 
upon  which  said  premises  the  said  de- 
fendant owned  and  possessed  a  build- 
ing which  was  occupied  and  used  for 
various  business  purposes,  a  portion  of 
said  building  being  used  as  a  theatre. 

''And  whereas,  there  now  la,  and  be- 
fore and  on  the  same  day  and  year 
aforesaid  there  were,  several  separate 
public  entrances  and  exits  to  said 
building  on  the  east  side  thereof,  ait- 
uate  upon  the  premises  aforesaid,  and 
there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there 
was,  a  sidewalk  built  on  said  prem- 
ises upon  the  east  side  of  said  build- 
ing for  all  persons  to  pass  and  re- 
pass at  their  free  will  and  pleasure 
inte  and  from  said  building,  as  well 
as  for  all  persons  to  pass  and  repass 
at  their  free  will  and  pleasure  from 
Pearl  street  to  Lyon  street,  in  the 
city  of  Grand  Rapids,  in  the  county 
aforesaid,  and  which  had  for  a  long 
time  theretofore  been  used  by  the  pub- 
lic as  aforesaid,  and  which  said  user 
was  upon  the  invitation  of  the  said 
defendant,  and  with  his  full  knowledge 
and  consent. 

"And  plaintiff  further  avers  that 
there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there 
was,  a  certain  area  or  hole  opening 
into  a  certain  cellar  or  vault  of,  and 
belonging  to,  said  building  and  prem- 
ises of  the  defendant,  which  said  area 
or  hole  opening  into  said  cellar  or  vault 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


INJURIES  TO  PERSONS 


637 


as  aforesaid  was  sitaate  on  said  prem- 
ises upon  the  east  side  of  said  build- 
ing^ and  between  said  building  and 
said  sidewalk  so  built  along  the  east 
side  of  said  building,  as  aforesaid. 

' '  Yet  the  said  defendant,  well  knowing 
the  premises,  while  he  was  so  the  pos- 
sessor and  owner  of  the  said  building 
and  premises  with  the  appurtenances, 
and  while  there  was  such  area  or  hole 
as  aforesaid,  to-wit,  on  the  day  and 
year  aforesaid,  wrongfully  and  negli- 
gently permitted  the  said  area  or  hole 
to  be  and  continue,  and  the  same  was 
then  and  there,  so  negligently,  insuffi- 
ciently, and  defectively  guarded  that 
by  means  of  the  premises,  and  for 
want  of  proper  and  sufficient  guards 
to  the  said  area  or  hole,  the  said  plain- 
tiff, who  was  then  and  there  passing 
along  said  sidewalk  on  said '  premises, 
situate  along  the  east  side  of  said 
building  as  aforesaid,  with  reasonable 
and  due  care,  and  without  negligence 
on  his  part,  accidentally  and  unavoid- 
ably fell  into  said  area  or  hole,  by 
means  whereof  the  said  plaintiff  then 
and  there  became  and  was  greatly 
hurt,  cut,  bruised,  and  wounded,"  etc. 
Brezee  v.  Powers,  80  Mich.  172,  45 
N.  W.  130. 

B.  Decknration  Against  Manufacturer 
of  Elevator  for  Injury  to 
Servant  of  Owner  While  Test' 
ing. 

And  for  a  second  count  in  this  be- 
half the  plaintiff  avers,  that  hereto- 
fore, to- wit:  on  the  2nd  day  of  Feb- 
ruary, 1881,  Digby  V.  Bell,  Samuel 
Post  and  Charles  B.  Haynes,  doing  busi- 
ness under  the  name  of  the  Detroit 
Soap  Company,  employers  of  said  plain- 
tiff, were  engaged  or  about  to  en- 
gage in  the  manufacture  of  bar  soap; 
that  from  thence  to  the  time  of  the 
injury  hereinafter  mentioned,  said 
plaintiff  continued  to  be  the  servant 
of  said  employers,  whose  duty  it  was, 
together  with  other  servants  so  like- 
wise employed,  to  perform  general 
work  and  labor  in  the  manufacture 
of  said  soap,  and  handling  the  same 
during  the  different  processes  of  man- 
ufacture and  preparation  of  the  same 
for  market.  That  defendant  was  en- 
gaged in  the  business  of  manufacturing 
and  putting  up  machinery,  and  pro- 
fessed to  be  skilful  in  the  erection  and 
setting  up  of  hoisting  apparatus, 
known  as  elevators,  and  competent  to 
construct   and  set  up  the   samo  in  & 


workmanlike  manner,  and  in  such  com- 
plete order  that  the  same,  with  rea- 
sonable care,  could  be  used  and  run 
without  danger  of  injury  to  human 
life;  that  so  professing  his  compe- 
tency as  aforesaid,  as  a  convenient 
means  of  delivering  said  soap  from  one 
floor  to  another  of  the  building  used 
and  occupied  by  the  employers  of  said 
plaintiff  for  the  manufacturing  pur- 
poses aforesaid,  the  said  defendant 
constructed  and  set  up  in  the  building 
aforesaid,  for  the  employers  of  said 
plaintiff,  the  said  hoisting  apparatus 
or  machine  called  an  elevator,  for  the 
use  of  said  employers  and  their  ser- 
vants, and  to  enable  said  employers 
and  their  servants  to  remove  said  soap 
from  one  floor  to  another  of  said  prem- 
ises, as  might  be  necessary  and  con- 
venient in  the  manufacture  of  said 
soap,  and  the  preparation  of  the  same 
for  market;  that  said  defendant  hav- 
ing so  constructed  and  provided  said 
elevator,  as  aforesaid,  heretofore,  to- 
wit:  on  the  25th  day  of  June,  1881, 
professed  to  the  employers  and  to  the 
servants  of  said  employers,  and  rep- 
resented to  said  employers,  to  said  ser- 
vants, and  to  this  plaintiff,  that  said 
elevator  in  the  said  premises  was  placed 
and  set  up  by  him  for  the  purposes 
aforesaid,  and  was  intended  by  him 
to  be  used  by  said  employers  and 
their  servants  for  the  purpose  of  en- 
abling them  so  as  aforesaid  to  remove 
said  soap  from  one  floor  to  another 
of  said  premises,  as  might  be  neces- 
sary and  convenient  for  said  employers, 
or  for  their,  said  servants,  in  the  due 
performance  of  their  duty,  as  work- 
men in  and  about  said  premises;  and 
said  defendant  professed  and  partic- 
ularly represented  to  each  and  all  of 
the  parties  aforesaid  that  said  ele- 
vator was  so  constructed  as  to  run 
either  by  steam  or  hand  power,  was 
in  complete  running  order  and  would 
safely  lift  or  carry  two  thousand 
pounds.  And  thereupon  the  said  plain- 
tiff, confiding  in  the  representations 
aforesaid,  and  by  command  and  at  the 
request  of  said  defendant,  not  know- 
ing that  said  elevator  was  dangerous 
and  unsafe  for  such  purpose,  with  due 
and  proper  care  and  skill  in  that  be- 
half, and  in  the  ordinary  performance 
of  his  duty  in  handling  said  soap,  went 
upon  said  elevator.  That  at  the  time 
he  so  went  upon  said  elevator,  the  said 
elevator  was  wholly  unsafe  and  dan- 
gerouS;  and  was  not  in  complete  run- 
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of   starting   from   that   point   to   cross 
the  said  railroad  he  looked  west  for  a 
train    of   cars   and   saw  none,   and   he 
looked  east  and  saw  one  standing  near 
said  crossing  apparently  in  the  act  of 
moving  westward;   that  knowing  there 
was  a  post  west  of  said  crossing  which 
by    its    marks    required    the    engineers 
of   trains    going    east    to   whistle    and 
ring  the  bell  before  passing  said  cross- 
ing, and  by  his  acquaintance  with  the 
conduct  of  said  railroad,  knowing  that 
fuch    trains    should   whistle    and    ring, 
and  having  but  one  eye  (he  being  blind 
in  the  right  eye),  as  he  passed  on  to 
said  railroad  he  listened  carefully  for 
the   whistling  and  the   ringing  of  the 
bell  on  the  train  that  might  be  com- 
ing from  the  west  on  said  railroad,  and 
heard  none,  and  used  the  only  eye  he 
had   to   watch   the   movements    of   the 
train  that  stood  just  east  of  the  cross- 
ing, so  that  he  might  not  be  injured 
by  its  movements;  that  said  Thornton 
was  on  said  day  blind  in  his  right  eye, 
and  consequently  had,  in  order  to  look 
eastwardly,   in    facing    northward,    to 
turn  his  head  eastward;  that  while  in 
the  act  of  watching,  the  train  stand- 
ing on  said  railroad  just  east  of  said 
crossing,  and  just   as  he   passed   upon 
aaid    railroad,    struck    &aid    Thornton. 
And   the   defendant  further   says   that 
from  the  point  one  hundred  and  fifty- 
five  feet  squth  of  railroad,  where  the 
plaintiff  last  looked  to  the  west  until  said 
plaintiff  reached  ^aid  railroad,  he  had 
an    open,    unobstructed    view    bt    the 
track   for  a  long   distance,   and   could 
have  easily  seen  the  approaching  train 
if  he  had  only  looked."     Thornton  v, 
Cleveland,  etc.  E.  Co.,  131  Ind.  492,  31 
N.  E.'185.  ' 


0.    Answer,    Setting     Up    "Act    of 
God." 

*'That  defendant's  approaches  and 
bridge  over  Big  Peno  creek  were  con- 
structed in  a  safe,  and  workmanlike 
manner,  and  were  always  kept  in  a 
safe,  proper,  and  perfect  condition 
down  to  the  time  of  the  accident,  and 
that  on  the  night  of  that  occurrence, 
to-wit,  May  9,  1894,  a  heavy,  sudden, 
unprecedented  and  unexpected  fall  of 
rain  took  place  in  the  immediate  vicin- 
ity of  said  bridge,  causing  Peno  creek 
to  become  flooded  and  swollen  at  said 
point  to  an  extraordinary,  unusual, 
dangerous,  unforeseen  and  unexpected 
degree  and  extent,  whereby  one  of  the 
bents   constituting   a  portion    of    the 


southeastern    approach    to    said    bridge 
was  dislodged  and  washed  out  by  the 
flood,  between   said   hour   of  midnight 
and  two  or  three  o'clock  in  the  morn- 
ing of  May  10,  1894,  leaving  the  rails 
and   stringers   underlying  same  intact, 
and  undisturbed;  that  its  nearest  sta- 
tion to  said  bridge  is  located  at  Prank- 
ford,    Mo.,    and    it    is   about    two   and 
one-half  miles  distant  and  that  no  rain 
of  any  consequence  fell  at  Prankford 
during  said  night,  and  that  the  train 
on  which  plaintiff  was  at  the  time  of 
the  accident  was  a  south  bound  train 
and    left    Hannibal    on    schedule    time 
and   passed    through    Prankford   about 
on    time    and    thereafter    reached    the 
said    bridge    about    7    o'clock    on    the 
morning  of  May  10,  1894,  and  passed 
on  to  said  bridge  and  on  to  the  rails 
covering  the  space  where  said  bent  in 
the  approach  to   the  bridge  had  been 
washed  away,  precipitating  the  car  in 
which   plaintiff   was   riding    into    said 
washed  out  space. 

''Defendant  says  that  it  was  impos- 
sible for  it  or  any  of  its  agents,  ser- 
vants or  employes  either  in  charge  of 
said  train  or  those   to  whom   was  in- 
trusted the  duty  of  keeping  and  main- 
taining such  bridge  and  its   approach 
in   a  safe   condition   to   have  foreseen 
the    heavy    and    unusual    rainfall    and 
the   flood   incident  to  same  which  oc- 
curred the  night  previous  to  such  ac- 
cident and  that  it  was  impossible  for 
defendant,   its   servants   and   employes 
to    have   provided    full    and    sufficient 
safeguards   against   the   effect   of   said 
rainfall  and  the  violent  flood    caused 
thereby,  and  that  it  was  impossible  for 
defendant,  its  servants,  and  employes  to 
have  or  acquire  any  knowledge  of  said 
heavy  rainfall  and  flood  prior  to  such 
accident  or  to  have  prevented  same  by 
the    exercise    of   the  utmost   prudence, 
diligence  and  care  on  the  part  of  de- 
fendant, its  servants  and  employes. 

*  I  Defendant  therefore  says  that  said 
accident  was  an  inevitable  one,  and 
was  caused  by  the  act  of  God,  and  the 
same  together  with  its  results  were 
such  occurrences  which  were  beyond 
the  power  of  human  ingenuity  and 
ability  to  either  foresee  or  prevent  and 
defendant  is  not  liable  for  said  acci- 
dent or  any  consequences  or  results 
following  same  nor  for  any  damage 
which  plaintiff  may  have  sustained  in 
consequence  of  same,  and  now  having 
fully  answered,  defendant  asks  to  be 
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discharged  with  its  costs/'  Cobb  v, 
St.  Louis  &  H.  R.  Co.,  149  Mo.  609, 
614,   50   S.  W.   894. 

D.  Answer,  Claim  Satisfied  and  Dis- 

charged. 
^'Defendant,  for  further  answer, 
avers  that  after  the  committing  and 
happening  of  the  alleged  and  supposed 
grievances  and  acts  in  the  complaint 
mentioned,  and  before  this  action,  to- 
wit,  on  the  said  twentieth  daj  of  Sep- 
tember, 1869,  the  defendant  delivered 
to  the  plaintiff  seventy-five  dollars  in 
coin,  and  paid  the  surgeon's  bill  for 
attendance  upon  the  said  Mary  O'Biley; 
and  in  consideration  of  such  payment 
to  the  surgeon,  the  plaintiffs  accepted 
and  received  the  sum  of  seventy-fivt 
dollars  aforesaid,  in  full  satisfaction  and 
discharge  of  the  damages  or  liabilities 
in  the  complaint  mentioned,  and  all  of 
the  damages  by  the  plaintiffs  sustained 
by  reason  of  the  matters  and  things 
therein  alleged."  O'Eiley  v.  Wilson, 
4  Ore.  97. 

E.  Answer,  Accord  and  Satisfaction 

far  Personal  Injury  by  Co-De- 
fendant, 
*'That,  after  committing  the  sup- 
posed grievances  alleged  in  said  com- 
plaint, and  after  the  commencement 
of  this  action,  to- wit,  on  the  12th  day 
of  April,  1876,  the  defendant,  the  Me- 
chanics' Institute,  delivered  to  the 
plaintiff,  and  the  plaintiff  accepted  and 
received  from  the  defendant,  the  Me- 
chanics' Institute,  the  sum  of  Hyq  hun- 
dred dollars,  gold  coin  of  the  United 
States,  in  full  satisfaction  and  dis- 
charge of  the  damages  and  cause  of 
action  alleged  in  said  complaint."  Ur- 
tcn  1?.  Price,  57  Cal.  271. 

IT.    Denmrrer,  That  NegUgence  Is  IiIp 
snfllcieiitly  Alleged. 

"That  the  negligence  complained  of 
is  not  sufficiently  and  legally  set  out. 
^  **  That  it  does  not  state  facts  suffi- 
ciett  to  constitute  a  cause  of  action." 
Codey  r.  Richmond  &  D.  R.  Co.,  109 
N.  C.  692,  14  S.  E.  303. 

V.    Reply  to  Claim  of  Satiaf  action  and 

Diischarge. 
.  "Ihat  it  is  not  true  that  plaintiffs, 
in  eoisideration  of  the  payment  of  the 
sum  of  seventy-five  dollars,  or  any  other 
sum,  and  the  surgeon's  fee  for  at- 
tendance upon  plaintiff  Mary  O 'Riley, 
accepted  the  same  in  full  satisfaction 
and  discharge  of  the  damages  or  liabil- 
ities in  the  eomplaint  mentioned  and 


set  out,  and  all  of  the  damages  by  the 
plaintiffs  sustained  by  reason  of  the 
matters  and  things  in  said  complaint 
alleged,  and  plaintiffs  deny  that  they 
have  ever  received  from  any  person  or 
persons  compensation  or  satisfaction 
for  the  injury  and  damages  in  the 
complaint  in  this  action  set  out." 
O 'Riley  v.  Wilson,  4  Ore.  97. 

INNS   AND    INNEEEPEB& 

I.  Declaration  Against  Innkeeper  for 
Befnsing  To  Lodge,  649 

n.  Declaration  for  Loss  of  Personal 
Property,  650 

m.    Complaint  for  Loss  of  Tmnk,  650 

IV.  Complaint  Against  Proprietor  of 

Bath  House  for  Loss  of  Pocket 
Book,  650 

V.  Plea  Vy  Innkeeper  Justifying  Turn- 

ing Plaintiff  Out,  651 

VI.  Indictment  for  Illegally  Bemovln^ 

Baggage,  651 

CROSS-REFERENCES : 
Assault  and  Battery: 
Answer,   Defense   of    Possession    of 
Inn. 
Use  and  Occupation: 
Complaint  for  Lodgings; 
Complaint  for  Board  and  Lodging. 

I.  Declaration  Against  Innkeeper  for 
Befuslng  To  Lodge  Plaintiff  Dur- 
ing tbo  Nigbt. 

For  that  whereas  the  said  defend- 
ant, before  and  at  the  time  of  the  com>- 
mitting  the  grievance  hereafter  men- 
tioned, was  an  innkeeper  and  did  keep 
a  common  inn,  for  the  accommodation 
of  travelers,  that  is  to  say,  a  certain 
eonunon  inn,  called,  etc.;  and  whereas, 
whilst  the  said  defendant  was  such 
innkeeper,  and  so  kept  the  said  inn  as 
aforesaid,  to-wit,  on,  etc.,  at,  etc. 
(venue)  aforesaid,  the  said  plaintiff 
then  and  there,  being  a  traveler,  came 
and  was  received  bj  the  said  defend- 
ant into  the  said  inn,  and  then  and 
there  required  the  said  defendant  to 
suffer  and  permit  the  said  plaintiff  to 
stay  and  lodge  at  the  said  inn,  for 
and  during  the  night  of  the  same  day, 
and  although  the  said  plaintiff  was 
then  and  there  ready  and  willing,  and 
then  and  there  offered  to  pay  the  said 
defendant  a  reasonable  sum  of  money 
for  such  lodging,  yet  the  said  defend- 
ant not  regarding  his  duty  as  such  inn- 
keeper, but  contriving,  and  wrongfully 
and  unjustly  intending  to  injure  the 
said  plaintiff,  and  to  put  him  to  greati 
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trouble  and  expense,  and  inconvenience^ 
did  not,  nor  would,  at  the  said  time 
when  he  was  so  requested  as  aforesaid, 
or  at  anj  time  afterwards,  suffer  or 
permit  the  said  plaintiff  to  stay  or 
lodge  at  the  said  inn  as  aforesaid, 
during  the  time  aforesaid,  but  wholly 
neglected  and  refused  so  to  do,  where- 
by the  said  plaintiff  was  forced  and 
obliged  to  quit  the  said  inn,  and  to 
go  and  travel  in  the  night  time  divers, 
to-wit  (five)  miles,  in  order  to  pro- 
cure a  lodging  elsewhere;  and  upon  that 
occasion  the  said  plaintiff  was  by  means 
of  the  said  several  premises  aforesaid, 
put  to  great  trouble,  inconvenience, 
and  expense  of  his  moneys,  and  was 
and  is  otherwise  greatly  injured  and 
damaged,  to-wit,  at,  etc.  (venue)  afore- 
said.    2  Chit.  PI.  668. 

# 

n.   Declaration,  Loss  of  Peisonal  Prop- 
erty. 

''For  that  whereas,  according  to  the 
law  and  custom  of  the  land,  the  inn- 
keepers, that  keep  common  inns  to 
lodge  and  to  entertain  as  guests,  trav- 
elers, strangers  and  others  therein  who 
abide  in  the  same,  are  bound  to  keep 
their  goods  and  chattels,  being  within 
those  inns,  day  and  night  without 
diminution,  pilfering  or  loss,  so  that 
no  damage  or  loss  may  happen  to  any 
such  traveler  or  such  goods  for  want 
of  diie  care  in  such  ixinkeepers  or  their 
servants,  and  the  said  plaintiff,  viz.: 
on  the  fourteenth  day  of  October, 
eighteen  hundred  and  sixty-two,  at 
Augusta,  aforesaid,  being  entertained 
as  a  guest  in  the  inn  of  the  said  de- 
fendant, had  a  certain  overcoat,  of  the 
value  of  twenty  dollars,  within  that 
inn  and  delivered  the  same  to  the  said 
plaintiff,  then  and  there  to  be  safely 
kept.  Nevertheless  the  said  defendant, 
then  and  there  knowing  the  said  over- 
coat to  be  so  as  aforesaid,  within  his 
said  inn,  the  same  day  and  place,  did 
so  negligently  keep  said  overcoat  that 
said  overcoat,  for  want  of  safe  keep- 
ing thereof,  by  said  defendant  and  his 
servants,  was  then  in  said  inn  wholly 
lost.  And  said  defendant  has  not  de- 
livered to  said  plaintiff  his  said  over- 
coat, although  the  said  defendant  was 
thereafterwards,  viz.,  on  the  same  day, 
thereto  requested,  but  hitherto  hath  re- 
fused, and  still  doth  refuse  so  to  do, 
or  make  him  any  satisfaction  for  the 
same.''  Norcross  v,  Norcross,  53  Me. 
163. 

Note.—The  allegation  **  being  enter- 


tained as  a  guest''  though  inartificial 
was  held  to  sufficiently  cnarge  that  de- 
fendant was  an  innkeeper. 

nL    Oomplaint  for  Loss  of  Tnink  or 
Contents. 

I.  That  at  the  time  hereinafter 
mentioned,  the  defendant  was  the  keep- 
er  of   a   common   inn   in    the   city   of 

,    known    as    'The    

House. ' ' 


II.     That   on   the 


day   of 

,  18 ,  this  plaintiff  (or,  one 

M.  N.,  the-  infant  son,  or,  the  servant 
of  this  plaintiff),  was  received  by  the 
defendant  into  his  said  inn  as  a  trav- 
eler, together  with  his  baggage,  to-wit, 
a  trunk  containing  (here  designate  con- 
tents lost),  the  property  of  the  plain- 
tiff. 

in.  That  the  defendant  and  bis 
servants  so  negligently  and  carelessly 
conducted  themselves  in  regard  to  the 
same,  that  while  he  so  remained  at 
said  inn,  his  said  Trunk  was  taken 
away  (or,  was  broken  open,  and  said 

was   taken   away)    from   the 

room  of  the  said  (guest)  by  some  per- 
son or  persons  to  the  plaintiff  un- 
known; and  thereby  the  same  became 
wholly  lost  to  the  plaintiff,  to  his  dam- 
age    dollars.     1   Abb,  Forms 

415. 

IV.  Oomplaint  Against  Proprietor  of 
Bathing  Honse  for  Loss  of  Pock- 
et Book. 

L  That  the  defendant,  at  the  time 
hereinafter  stated,  was  a  common  inn- 
keeper at  the  town  of in  this 

state. 

II.     That   on   the  day   of 

,  18— — ■,  he  received  and  en- 
tertained this  plaintiff  as  a  guest  at 
his  inn,  for  hire. 

ni.  That  the  inn  of  the  defendant 
was  upon  the  seashore,  and  in  con- 
nection with  it  the  defendant  main- 
tained* bathing  houses  for  the  safe- 
keeping of  the  clothing,  wardrobe,  and 
such  money  and  jewelry  of  his  guests 
as  are  usually  carried  upoii  the  per- 
son of  guests  and  patrons  of  his  inn 
and  bathing  house. 

IV.  That  while  the  plaintiff  waa 
then  and  there  his  guest,  the  defendant 
undertook,  for  compensation  paid  him 
by  the  plaintiff,  to  keep  safely  in  one 
of  his  said  bathing  houses,  the  cloth- 
ing and  such  articles  of  jewelry  and 
valuables  as  the  plaintiff  then  had  upon 
his  person,  while  the  plaintiff  rtoold 
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bathe;  and  that  the  plaintiff  thereupon 
put  into  his  said  bathing  house  his 
elothing,  his  pocket-book  containing 
money  and  such  ot^er  property  as  is 
usually  carried  upon  the  person,  of  the 

value  of dollars,  and  left  the 

same  in  the  possession  and  charge  of 
the  defendant,  both  as  innkeeper  and 
as  special  bailee  as  aforesaid. 

y.  That  while  this  plaintiff  was 
bathing,  his  pocket-book  and  money 
were,  by  the  negligence,  carelessness, 
and  dishonest  management  of  the  de- 
fendant and  his  servants,  lost  and 
stolen. 

(VI.  That  the  amount  of  the  said 
money  belonging  to  the  plaintiff  so 
lost  and  stolen,  while  the  same  was 
under  the  charge  of  the  defendant,  was 
dollars  and  upwards,  in  law- 
ful money  of  the  United  States,  and 
current  bills  of  solvent  banks,  and  sun- 
dry small  silver  coins  of  trifling  value; 
and  that  the  plaintiff  is  by  profession 
(designating  a  business  requiring  the 
plaintiff  to  carry  considerable  sums), 
and  that  said  sum  was  such  an  amount 
as  he  might  reasonably  and  properly 
carry  with  him  with  reference  to  his 
circumstances  in  life,  and  the  nature 
of  his  business.) 

Vn.  That  the  said  inn  was  upon 
the  seashore,  and  that  facilities  for 
bathing  according  to  the  customs  of 
the  neighborhood,  and  as  the  defend- 
ant then  well  knew,  were  considered 
a  part  of  the  accommodations  neces- 
sary to  be  afforded  by  the  innkeepers 
in  that  vicinity. 

Vm.  That  by  said  negligent,  care- 
less, and  dishonest  dealing  of  the  de- 
fendant and  his  servants,  the  plaintiff 
has  sustained  damage,  in  the  sum  of 
dollars.    1  Abb.  -Forms  416. 

V.    Plea  by  Xnnkeeper  Justifying  Tnzn- 
liig  Flaintifl  Chit  of  Inn. 

Because  he  says,  that  he  the  said^ 
defendant,  long  before  and  at  the  said 
time  when,  etc.,  was  lawfully  por 
sessed  of  a  certain  public  house,  sit- 
uate at,  etc.,  aforesaid.  And  the  said 
plaintiff  a  little  before  the  said  time 
when,  etc.,  entered  and  came  into  the 
said  house  of  the  said  defendant,  and 
then  and  there  made  a  great  noise  and 
disturbance  therein,  and  the  said  plain- 
tiff then  and  there  behaved  and  con- 
ducted himself  in  a  rude,  quarrelsome, 
and  uncivil  manner  towards  divers  per- 
sons- then  and  there  lawfully  being  in 
the  said  house,  and  thereby  then  and  i 


there  greatly  disturbed  and  disquieted 
the  said  defendant  and  his  family,  and 
the  said  other  persons  so  being  in  the 
said  house,  in  the  peaceable  and  quiet 
occupation  and  enjoyment  thereof; 
whereupon  the  said  defendant  then  and 
there  requested  the  said  plaintiff  to 
cease  making  his  said  noise  and  dis- 
turbance, and  to  go  and  depart  from 
and  out  of  the  said  dwelling  house, 
which  the  said  plaintiff  then  and  there 
wholly  refused  to  do,  whereupon  the 
said  defendant,  in  defense  of  the  pos- 
session of  his  said  dwelling  house,  at 
the  said  time  when,  etc.,  gently  (mol- 
liter  manUs  imposuit).  3  Chit,  PL 
1078. 

VI.    IhdietDieiit  for  Illegally  Bemovlng 
Baggage. 

"Put  up  at  a  hotel,  ...  did 
.  .  .  procure  fuel,  entertainment  and 
accommodation  at  the  said  hotel  of  the 
said  Willis  S.  Snow,  then  and  there 
the  keeper  of  said  hotel,  and  did,  with 
such  fraudulent  intent,  on  said  eighth 
day  of  January,  1881,  remove  and 
cause  to  be  removed  from  the  said 
hotel  their  baggage  and  effects,  con- 
sisting of  one  valise  or  satchel  and  its 
contents,  while  there  was  a  lien  exist- 
ing thereon  for  the  proper  charges  due 
to  the  said  Willis  S.  Snow  from  the 
said  H.  Hayes  and  E.  Benson  for  board 
and  entertainment,  as  aforesaid." 
State  V,  Benson,  28  Minn.  424,  10  N. 
W.  471. 
INQUEST.— See    Coboneb's    Inquest; 

Inquiry,  Writ  of. 


INQUntY,  WBIT  OF. 

L    Writs  of  Inquiry,  652 

A.  In  Ordinary  Cases,  652 

B.  In  Debt  on  Bond,  652 

C.  On  Articles  of  Agreement,  653 

D.  On   Failure    To   Answer    (Code), 

653 

E.  Betum,  To  Be  Indorsed  on  Writ, 

653 

CROSS-REFERENCES : 
Default: 
Notice  of  Assessment  of  Plaintiff's 

Damages  Before; 
Notice   of  Assessment    of    Damages 

Before  Jury; 
Report   of   Clerk   on   Assessment   of 

Damages; 
Inquisition  on  Default; 
Affidavit  To  Set  Aside  Regular  In- 
quest; 
Order  To  Set  Aside  Inquest  for  Ir- 
regularity; 
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Affidavit    To    Set    Aside    Inquest    as 
Irre^lar. 
Nuisance  : 

Writ  of  Inquiry  as  to  Nuisance. 
Replevin  : 

Writ  of  Inquiry  in  Replevin,  on  De- 
fault for  Not  Pleading; 
Writ  of  Inquiry  To  Assess  I>amage8 
on  Judgment  Retorno  Habendo. 
Subpoena: 
Subpoena  on  Writ  of  Inquiry  Before 

the  Sheriff; 
Subpoena  Ticket  on  Writ  of  Inquiry. 

L    Writs  of  Inquiry. 

A.     Writ    of    Inquiry    in    Ordinary 
Cases, 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of  the  city  and  county 

of ,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  at  the  (capitol  in  the  city  of 
Albany),  (the  place  corresponding  with 
the  term  of  which  the  narr.  is  entitled), 
by  bill,  without  our  writ>  impleaded 
0.  D.,  being  in  custody,  etc.  (or,  if 
the  suit  were  commenced  by  declara- 
tion, by  declaration  and  not  by  writ, 
impleaded  C.  B.).  For  that,  etc.  (here 
recite  the  declaration),  to  the  damage 

of  the  said  A.  B.  of  ■■ dollars, 

as  he  said,  and  thereupon  he  brought 
his  suit,  etc.  And  such  proceedings 
were  thereupon  had  in  our  supreme 
court,  before  our  said  justices  thereof, 
that  the  said  A.  B.  ought  to  recover 
against  the  said  0.  D.,  his  damages  on 
occasion  of  the  premises;  but  because 
it  is  unknown  to  our  said  justices  of 
our  supreme  court  aforesaid,  what  dam- 
ages the  said  A.  B.  hath  sustained  by 
means  of  the  premises  aforesaid:  There- 
fore, we  command  you,  that  by  the 
oath  of  twelve  good  and  lawful  men 
of  your  county,  you  diligently  inquire 
what  damages  the  said  A.  B.  hath  sus- 
tained, as  well  by  means  of  the  prem- 
ises aforesaid  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended:  And  that  you  send 
to  our  said  court,  before  our  justices 
thereof,  at  the  (city  hall  in  the  city 
of  New  York,  on  the  first  Monday  of 
May)  next  (the  return  day),  the  in- 
quisition which  you  shall  thereupon 
take,  under  your  seal,  and  the  seals  of 
those  by  whose  oath  you  shall  take 
thnt  inquisition,  together  with  this 
writ. 

Witness,  Greene  C.  Bronson,  esquire, 
our  chief  justice,  at  the  (capitol  in  the 


city  of  Albany,  the  seventeenth  day  of 
January,  in  the  year  one  thousand 
eight  hundred  and  forty-six). 

, ,  clerks. 

,  attorney. 

Burr.  App.  488,  |995. 

B.     Writ  of  Inquiry  in  Debt  on  Bond. 

The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

— ,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
of  the  same  court  (at  the  city  hall  in 
the  city  of  New  York,  by  bill  without 
our  writ),  impleaded  C.   D.,  being   in 
custody,  etc.   (or  as  in  last  form),  be- 
fore our  aforesaid  justices  of  our  said 
supreme  court  of  judicature,  of  a  plea 
of  debt  on  demand,  for  (one  thousand) 
dollars  of  good  and  lawful  money  of 
the    United    States    of    America,    upon 
and  by  virtue  of  a  certain  writing  ob- 
ligatory, in  the  penal  sum  of  (one  thou- 
sand)   dollars,  bearing  date   the   (first 
day  of   January,   in   the  year  of   our 
Lord  one  thousand  eight  hundred  and 
thirty-nine),  and  sealed  with  the  seal 
of  the  said  C.  D.,  with  a  certain  con- 
dition (as  the  said  A.  B.  in  our  said 
court,    before     our    aforesaid    justices 
thereof,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
said),  thereunder  written,  whereby   (if 
there  be  any  recital  in  the  bond  pre- 
ceding its   condition,   say:   ''After   re- 
citing," etc.,  setting  forth  the  recital), 
it  was  provided  that  if  (here  set  forth 
the  condition),  and  the- said  A.  B.  fur- 
ther   said,   that,    etc.    (here   state    the 
breaches).    And  such  proceedings  were 
thereupon    had    in    our    said    supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof^  that  it  was  after- 
wards  considered   by  the   same   court, 
that  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.  his  debt  afore- 
said, together  with  his  damages,  which 
he  had  sustained,  as  well  as  on  account 
of  the  detention  of  the  same,  and  by 
reason  of  the  breaches  of  the  said  con- 
dition, as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record:   And 
the  said  A.  B.,  having  prayed  our  writ 
to  inquire  of  the  truth  of  the  aforesaid 
breaches  of  the  said  condition  of  the 
said  writing  obligatory,  and  to  assess 
the  damages  which  he  hath  hereby  sus- 
tained:     Therefore,    according    to    the 
form  of  the  statute  in  such  case  made 
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and  provided,  we  eommand  you,  that 
hy  the  oath  of  twelve,  ete.  (as  in  pre- 
ceding form  to  the  end).     Burr.  App. 

489,  {996;  Till.  Forms  59. 

0.    Writ   of  Inquiry  on  Artiolea   of 
Agreement. 
The  i>eop]e  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 
,  greeting: 

Whereas  A.  B.,  lately  in  onr  supreme 
court  of  judicature,  before  our  justices 
thereof,  at  the  (city  hall  in  the  city 
of  New  York),  impleaded  C.  B.,  being 
in  custody,  etc.  (or  by  declaration  and 
not  by  writ),  of  a  plea  that  he  should 
render  to  him  the  said  A.  B.  the  sum 
of  —  dollars  of  good  and  lawful 
money  of  the  United  States  of  America, 
which  he  owed  to  and  unjustly  detained 
from  him:  For  that  whereas,  by  cer- 
tain articles  of  agreement  (or  a  certain 
indenture),  made  on,  etc.  (recifing  the 
whole  of  the  declaration)*,  to  the  dam- 
age of  the  said  A.  B.  of dol- 
lars, as  he  said,  and  therefore  he 
brought  his  suit,  etc.  And  such  pro- 
ceedings were  thereupon  had  in  our 
said  court,  before  our  justices  afore- 
said, that  it  was  afterwards  considered 
by  the  same  court,  that  the  said  A.  B. 
ought  to  recover  against  the  said  C.  D. 
his  debt  aforesaid,  together  with  his 
damages,  which  he  had  sustained  as 
well  on  occasion  of  the  detention  there- 
of, as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  C.  B.  is  convicted, 
as  appears  to  us  of  record:  And 
the  said  A.  B.,  having  prayed  our 
writ  to  inquire^  of  the  truth  of  the 
aforesaid  breaches  of  covenant  above 
assigned,  and  to  assess  the  damages 
which  he  the  said  A.  B.  hath  sustained 
thereby:  Therefore,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  we  command  you,  that 
by  the  oath  of  twelve,  etc.  (as  in  pre- 
ceding forms  to  the  end).    Burr.  App. 

490,  1997. 

D.    Writ  of  Inquiry  on  Failure  To 
Answer  (Code), 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 
,  greeting: 

Whereas,  in  an  action  brought  by 
A«  B,  against  Y.  Z.  in  our  supreme 
court,  such  proceedings  were  had,  upon 
the  personal  service  of  the  summons 
therein  upon  said  Y.  Z.,  that  the  said 
A.  B.  obtained  an  order  of  the  said 
court,  directing  the  plaintiff's  damages 


in  the  said  action  to  be  assessed  by  a 
jury,  a  copy  of  the  complaint  in  said 
action  being  hereunto  annexed,  there- 
fore we  command  you,  that  by  the  oath 
of  twelve  good  and  lawful  men  of  your 
bailiwick  you  diligently  inquire  what 
damages  the  said  A.  B.  hath  sustained 
for  and  on  account  of  the  premises  in 
the  said  complaint  contained;  and  that 
you,  with  all  convenient  speed,  return 
to  the  office  of  the  clerk  of  the  county 
of  ^-^—  the  inquisition  taken  by 
you,  by  virtue  of  this  writ,  under  your 
seal,  and  the  seals  of  those  by  whose 
oaths  you  shall  take  that  inquisition, 
together  with  this  writ. 

Witness,  Hon.  J.  J.,  justice,  at  the 

court  house,  in  the  city  of ,  in 

the  county  of  ,  this  

day  of f  18 — . 

(Signature  of  clerk.) 
(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  514. 

E.    Betum,  To  Be  Indorsed  on  Writ. 

The  execution  of  the  within  writ  ap- 
pears by  the  inquisition  hereunto  an- 
nexed. 

(Date.) 

(Signature  of  .sheriff.) 

2  Abb.  Forms  515. 
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CROSS-RBPEBENCES : 
Bills  and  Answbks: 

Introductory  Part  of  Bill  on  Behalf 
of   Lunatie    Suing   by   Committee; 
Commencement  of  Answer  by  a  Lun- 
atic or  Idiot,  etc 
Divorce : 
Complaint  for  Divorce  on  the  Ground 
of  Lunacy. 
GUABDIAK  Ad  LiTBic: 

Order^    Guardian    Assigned    on     Ap- 
plication of  Infant  or  Non  Compos. 
Motions  : 
Jurat  to  Affidavit,  Where  Deponent 
Is  a  Lunatic. 
Rape: 

Indictment,   Rape   on   a   Woman    of 
Unsound  Mind. 
Rescission  and  Cancellation: 

Decree,  Settlement  by  Lunatic,  Since 
So  Found,  Set  Aside; 

I.    Oomplalnts. 

A.  Complaint  hy  Committee  of  Lun- 

atic, Idiot,  or  Habitual  Drunk- 
ard, 
(Name  of  court,  etc.)  A.  B.,  as  com- 
mittee of  M.  N.,  a  lunatic  (or,  an 
idiot,  or,  an  habitual  drunkard), 
plaintiff,  against  W.  Z.  and  Y.  Z., 
defendants. 

The  plaintiff,  complaining  as  the 
committee  of  M.  N.,  a  lunatie  (or,  an 
idiot,  or,  a  person  of  unsound  mind, 
or,  an  habitual  drunkard),  alleges: 

I.     That    on    the  day    of 

,  18 ,  upon  proceedings  duly 

iihstituted  in  the  supreme  court  of 
this   state,  in   and   for   the   county   of 

(or,  in  the  case  of  an  habitual 

drunkard,  it  may  be,  duly  instituted  in 
the    county   court    of    the     county    of 

),  by  an  inquisition  then  taken 

and  returned,  said  M.  N.  was  found  to 
be  a  lunatic  (or,  otherwise,  as  above), 
and  thereupon  this  plaintiff  was,  by 
an  order  of  said  court,  duly  made  by 

said    court,    on    the   day    of 

,  18 ,  at  ,  ap- 
pointed committee  of  said  M.  N.'s  per- 
son and  estate.     1  Abb.  Forms  146. 

B.  Complaint  Against  Committee  of 

Lunatic,  Etc, 
(Name  of  court,  etc.)     A.  B.  against 

Y.   Z.,   as   committee   of   M.    N.,    a 

lunatic    (or,    an    idiot,    or    habitual 

drunkard). 

(After  usual  commencement  and 
statement  of  cause  of  action  against 
the  lunatic,  add.) 

n.      That    afterwards    (or,     on    the 

day  of  ,  18—,  at 


),  the  said  Y.  Z.  was  duly  ad* 

judged  by  the court  to  be  a 

lunatic   (or,  otherwise,  as  above). 

III.  That  the  defendant  was  then 
and  there  duly  appointed  by  the  said 
court  committee  of  the  (person  and) 
estate  of  the  aaid  lunatie. 

Wherefore,     the     plaintiff     demands 

judgment   for  dollars,    with 

interest  from  ,  to  be  paid  out 

of  the  estate  of  the  said  M.  N..  in 
the  hands  of  the  defendant.  1  Abb. 
Forms  148. 

n.    Anairer,  Inaaiiity  of  Defendaat. 

That  at  the  time  of  the  making  of 
the  alleged  promise  (or  agreement,  or, 
of  the  executing  of  the  alleged  deed) 
the  defendant  was  of  unsound  mind,  and 
thereby  incapable  of  makings  (or,  ex- 
ecuting) and  of  understanding  the 
same,  as  the  plaintiff  then  well  kn^w. 
2  Abb.  Forms  41. 

in.    Answer  in  Bqnity  by  a  Tanatlfi 
or  Idiots  Etc. 

The  joint  answer  of  £.  F.,  a  lunatic 
(or  idiot  or  imbecile  person),  by  T.  P., 
his  guardian  ad  litem,  and  T.  P.,  com- 
mittee of  the  said  £.  F.,  defendants, 
to  the  bill  of  complaint  of  A.  B.,  the 
plaintiff.  3  Dan.  Oh.  PI.  6  Pr.  (Per- 
kins' ed.)  2138. 

ZV.    Affidavit  of  Oontlnned  Lonaey. 

(Title  of  the  cause.)     (Venue.)     M.  P., 

of ,  being  duly  sworn,  saya: 

I.  That  he  is  personally  acquainted 
with  A.  B.  above  named,  the  plaintiff 
herein  (or,  on  whose  behalf  this  action 
for  a  divorce  is  brought),  and  has  at- 
tended said  A.  B.  for months 

past  as  his  (or  her)  physician. 

n.  That  he  saw  said  A.  B.  this  day, 
and  finds  that  he  (or  she)  continues 
to  be,  as  ever  since  the  year  , 

a  lunatic. 

(Jurat.)  (Signatnre.) 

2  Abb.  Forms  534. 

V.    Petition  for  Inqneet  of  IiuMiilty. 

To  the  worshipful  justices  of  Camber- 
land  county  court. 

The  petition  of  Lewis  Bobinson  hnm* 
bly  shows,  that  his  sister  Susannah 
Bobinson,  an  inhabitant  of  said  coun- 
ty, is  now  about '  sixty  years  of  age, 
and  that  from  her  infancy  she  has 
been  subject  to  great  bodily  infirmity, 
caused  by  a  stroke  of  the  palsy,  which 
paralyzed  her  right  side;  that  from 
this  cause  and  old  age  combined,  she 
is  now  non  compos  mentis    and    in- 
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capable  of  managing  her  estate  and 
business;  that  she  has  property,  con- 
sisting of  lands  and  negroes,  and  from 
her  imbecility  of  understanding  is 
wasting  and  destroying  her  property. 
Your  petitioner  therefore  prays  that  a 
jury  may  be  ordered  to  ascertain 
whether  she  is  compos  mentis,  or 
capable  of  managing  her  affairs  and  es- 
tate. 

Henry  for  pet'r. 
Bethea  v.  Mllbnnon,  23  N.  C.  523. 

VI.    .Petition  for  Oommitment  of  In- 
sane Person. 

''Houlton,  May  10,  1873. 
To  the  selectmen  of  Houlton: 

Daniel  MeCann  of  Houlton,  complains 
that  his  brother,  Charles  McCann,  of 
said  Houlton,  is  an  insane  person,  dan- 
gerous to  the  community,  and  prays 
you  immediately  to  inquire  into  the 
condition  of  said  Charles  McCann,  and 
to  take  such  further  steps  as  you  may 
deem  proper  in  the  premises. 

(Signed)  Daniel  McCann.'' 

Gray  v,  Houlton,  65  Me.  521. 

Vn.     Complaint  to  Selectmen  for  Ex- 
amination of  Insane  Person. 
' '  To  the  selectmen  of  the  town  of  East- 
port: 

' '  M.  B.  of  Eastport,  makes  complaint 
and  says,  that  Elizabeth  Howard  is 
insane,  and  he  believes  it  will  be  for 
her  comfort  and  safety  that  she  be  re- 
moved to  the  insane  hospital.  Where- 
fore he  prays  that  an  examination  into 
the  facts  may  be  made,  and  that  such 
steps  be  taken  as  the  law  provides  in 
such  eases."  Inhab.  of  Eastport  v. 
East  Machias,  35  Me.  402. 

vm.  Special  Verdict  (return)  on 
Insanity. 
Pursuant  to  an  order  of  the  court 
of  pleas  and  quarter  sessions  of  Cum- 
berland county,  ordering  the  sheriff  of 
said  county  to  summon  a  jury  of  good 
and  lawful  men,  to  inquire  into  the 
lunatic  and  insane  condition  of  the 
mind  of  Miss  Susannah  Bobinson,  we, 
the  undersigned,  after  being  summoned 
and  duly  sworn,  and  from  the  testi- 
mony made  in  the  case,  certify  that 
she,  the  said  Susannah  Bolnnson,  is 
lunatic,  idiotic,  of  an  insane  mind,  and 
altogether  incapable  of  managing  her 
affairs;  that  she  has  been  in  that  sit- 
uation from  her  infancy,  but  that  the 
imbecility  of  her  understanding  has 
been  increasing  and  more  apparent  for 
the    last   two  years.     We   also   ascer- 


tained that  she,  the  said  Susannah,  has 
in  her  possession,  as  owner,  about  500 
acres  of  land  situated  on  Cape  Fear 
in  Cumberland  county,  and  five  negroes, 
stock  and  household  furniture. 

In  testimony  whereof,  etc. 

Signed  by  the  jurors. 

Bethea  v.  M'Lennon,  23  N.  C.  523. 

DC    Order  Committing  Insane  Person 
to  HoqdtaL 

''Upon  the  foregoing  complaint,  the 
undersigned,  selectmen  of  Eastport, 
having  inquired  into  the  condition  of 
the  above  named  Elizabeth  Howard, 
who  is  now  in  this  town,  and  after 
hearing  the  testimony  necessary  to 
understand  the  case,  are  of  opinion 
that  she  is  insane,  and  that  her  com- 
fort and  safety  will  be  promoted  by  a 
residence  at  the  insane  hospital,  at 
Augusta.  We  therefore  order  that  she 
be  forthwith  removed  to  Augusta,  and 
delivered  to  the  care  of  the  superin- 
tendent of  the  insane  hospital,  to  be 
detained  until  she  has  become  of  sound 
mind,  or  be  otherwise  legally  dis- 
charged. Given  under  our  hands,''  etc. 
Inhab.  of  Eastport  v.  East  Machias,  35 
Me.  402. 

Z.     Order  of  Oommitment  of    Insane 
Person  by  Oourt. 

''State  of  Michigan,  County  of  Lena- 
wee. 

"At  a  session  of  the  probate  court 
for  the  county  of  Lenawee,  holden  at 
the  probate  office  in  the  city  of  Adrian, 
on  the  19th  day  of  September,  in  the 
year  one  thousand  eight  hundred  and 
eighty-nine. 

<*  Present  R.  B.  Bobbins, 
Judge  of  Probate. 
"In  the  Matter  of  Mary  Vetter,  an 
Indigent  Insane  Person. 
^'This  day  having  been  assigned  for 
hearing  the  petition,  now  on  file  in 
this  court,  of  Margaret  Scott,  superin- 
tendent of  the  State  Industrial  Home 
for  Girls,  alleging  that  Mary  Vetter, 
a  resident  of  the  Industrial  Home  for 
Girls,  in  said  county,  is  insane,  and 
praying  that  said  Mary  Vetter  may  be 
admitted  to  the  Michigan  Asylum  for 
the  Insane  at  Kalamazoo,  there  to  be 
supported  at  the  expense  of  the  county 
in  which  it  is  shown  she  is  a  resident; 
and  having  duly  notified  the  said  Mary 
Vetter  (there  being  no  known  relative 
of  the  said  Mary  Vetter  in  said  counr- 
ty),  also  D.  B.  Morgan,  prosecuting 
attorney  for  said  county,  and  Wm.  H. 
Knight,    supervisor    of    the     town     of 
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Adrian,  in  which  said  Industrial  Home 
for  Girls  is  situate^  and  in  which  said 
insane  person  at  present  resides,  ot 
the  time  and  place  of  hearing  said 
petition,  and  having  filed  the  certifi- 
cates, taken  under  oath,  of  Drs.  Abram 
Stephenson  and  Wm.  E.  Jewett,  two 
legally  qualified  physicians,  and  having 
taken  the  testimony  of  Wm.  B.  Jewett 
and  Margaret  Scott,  credible  witnesses, 
and  haviui^  inquired  into  her  settle- 
ment, and  having  fully  investigated  the 
facts  •in  the  case,  without  the  verdict 
of  a  jury  as  to  the  question  of  in- 
sanity and  indigence,  1,  the  judge  of 
probate  in  and  for  said  county,  do  find 
that  said  Mary  Vetter  is  in  indigent 
circumstances,  and  certify  that  satis- 
factory proof  has  been  adduced  show- 
ing the  said  Mary  Vetter  to  be  insane; 
that  she  has  not  acquired  a  legal  set- 
tlement in  said  county  of  Lenawee,  but 
is  a  resident  of  the  county  of  Kala- 
mazoo; and  that  her  estate  is  insuffi- 
cient to  support  her  under  the  visita- 
tion of  insanity. 

''It  is  ordered  that  the  said  Mary 
Vetter  be  admitted  to  the  Michigan 
Asylum  for  the  Insane,  under  and  ac- 
cording to  the  provisions  of  section  23 
of  Act  135,  Laws  of  1885,  there  to  be 
supported  at  the  expense  of  the  coun- 
ty of  Kalamazoo  until  restored  to 
soundness  of  mind,  if  effected  within 
two  years,  and  until  otherwise  ordered. 
"Bichard  B,  Bobbins, 
"Judge  of  Probate." 

Palmer  v.  Buck,  83  Mich.  528,  47 
N.  W.  355. 

yr^    CHiardiaiisliio. 

A.    Petiiwn  for  Guardian  for  Insane. 

After  giving  the  names  of  the  peti- 
tioners, their  residence  and  relations 
to  the  defendant,  the  petition  proceeds: 

"Your  petitioners  further  represent 
unto  said  court  that  the  said  Ellas  B. 
Sherman  is  of  the  age  of  eighty-one 
years,  and  is  feeble  and  infirm,  and  is 
an  inhabitant  of  said  county,  residing 
at  the  village  of  Oassopolis,  in  said 
eounty  and  state,  and  is  possessed  of 
real  estate  and  personal  estate  situated 
and  being  in  said  Cass  county,  and  the 
estimated  value  of  the  personal  estate, 
including  money,  bank  stock  and  notes, 
is  about  the  sum  of  twenty-five  hun- 
dred dollars,  as  petitioners  believe,  and 
the  estimated  value  of  real  estate  is 
the  sum  of  twenty  thousand  dollars  or 
thereabouts,  as  your  petitioners  are  in- 
formed and  verily  believe. 


Your  petitioners  further  represent 
that  it  is  necessary  that  a  guardian  be 
appointed  of  the  person  and  estate  of 
the  said  Elias<  B.  Sherman,  for  the  fol- 
lowing specific  reason:  Because  the 
Elias  B.  Sherman,  by  reason  of  ex- 
treme old  age  and  other  causes,  is  now 
mentally  incompetent  to  have  the 
charge  and  ma'nagement  of  his  proper- 
ty, and  has  been  mentally  incompetent 
for  some  time  past. 

Your  petitioners  terther  represent 
that  the  names  of  the  next  of  kin 
of  the  said  Elias  B.  Sherman,  and 
other  persons  interested  in  said  estate, 
as  your  petitioners  are  informed  and 
believe,  are  as  follows:  Mrs.  Edna 
Celia  Norton,  a  daughter;  J.  Silver 
Sherman,  a  son,  both  residing  at  Oasso- 
polis, Michigan;  Frank  L.  Jones  and 
Carrol  S.  Jones,  both  grandsons,  and 
both  residing  at  Marcellus,  in  said 
county;  Mary  Blanche  Goucher,  resid- 
ing at  Clay  Center,  Kansas;  Ellen  M. 
Graham,  residing  at  Oassopolis;  and 
Florence  M.  Tietsort,  residing  at  Oas- 
sopolis; the  last  three  named  aforesaid 
being  daughters  of  the  aforesaid  John 
Tietsort,  and  granddaughters  of  the 
said  Elias  B.  Sherman. 

Your  petitioners  therefore  pray  that 
a  day  be  fixed  for  hearing  this  peti- 
tion, and  that  a  citation  issue,  to  be 
personally  served  upon  said  Ellas  B. 
Sherman  and  upon  some  one  of  his 
nearest  relatives,  not  less  than  fourteen 
days  before  the  return  day  thereof,  re- 
quiring them  to  appear  and  show  cause, 
if  any,  why  a  guardian  should  not  be 
appointed  as  aforesaid  after  a  full 
hearing  and  examination  in  the  prem- 
ises, and  that  Joel  Cowgill,  residing  at 
Oassopolis,  Mich.,  may  be  appointed 
guardian  of  the  person  and  estate  of 
him,  the  said  Elias  B.  Sherman,  ac- 
cording to  the  provisions  of  the  stat- 
utes in  such  case  made  and  provided. 

Dated  this  16th  day  of  March,  A.  D. 
1885," 

Norton  v.  Sherman,  58  Mich.  549,  25 
N,  W.  510. 

B.    Petition  for  QttardUin  of  Insane 
Person     Where     Appointee     Has 
Failed  To  Qwilify. 

''To  the  honorable  judge  of  the  pro- 
bate court  for  the  county  of  Sagada- 
hoc, next  to  be  holden  at  Bath,  on  the 
first  Tuesday  of  January,  A.  D.  1882. 

"Joseph  M.  Prott  respectfullv  rep- 
resents that  he  is  a  friend  of  frances 
J.  G.  Thompson  of  said  Bath  who  has 
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been  adjudged  by  the  bonorable  court 
to  be  of  unsound  mind  and  incompetent 
to  manage  her  own  affairs,  or  to  pro- 
tect  her  rights,  and  that  Orville  A. 
Robinson  who  was  appointed  guardian 
of  the  said  Frances  has  refused  to 
qualify  for  said  trust. 

'*  Wherefore  he  prays  that  letters  of 
guardianship  may  issue  to  Isaac  P. 
Tibbetts,  of  Topsham,  in  said  county, 
he  being  a  suitable  person  to  act  as 
guardian  aforesaid. 

Joseph  M.  Trott." 

Thompson  r.  Hall,  77  Me.  160. 
Citation  to  Insane  Ferson,  (ruardianship. 

"State  of  Maine:     Sagadahoc,  ss. 

Probate  Court,  January  term,  A.  D. 
1882. 

On  the  foregoing  petition,  it  is  or- 
dered, that  the  said  Frances  J.  G. 
Thompson  be  cited  to  appear  at  a  pro- 
bate court  to  be  held  at  Bath,  within 
and  for  said  county,  on  the  first  Tues- 
day of  February,  1882,  at  ten  o'clock 
in  the  forenoon,  and  show  cause,  if  any 
she  has,  why  the  prayer  of  said  peti- 
tioner should  not  be  granted,  by  serv- 
ing her  with  a  true  and  attested  copy 
of  the  foregoing  petition,  with  this 
order  thereon,  fourteen  days  prior  to 
the  holding  of  said  court. 

Wni.  T.  Hall,  Judge." 

(Service  was  duly  made  and  proved.) 

Thompson  v.  Hall,  77  Me.  160. 

C.     Order   Appointing    Guardian    for 
Insane  Person, 
''State   of   Maine,   Sagadahoc,   ss.: 
Probate   Court,  February   term,  A.   D. 

1882. 

"On  the  foregoing  petition,  it  is  de- 
creed that  the  said  Frances  J.  G. 
Thompson  is  of  unsound  mind  and  in- 
competent to  manage  her  own  affairs 
or  to  protect  her  rights;  and  it  is  also 
decreed,  that  Isaac  P.  Tibbetts,  of 
Topsham,  be  appointed  guardian  of  said 
Frances  J.  G.  Thompson,  and  that  he 
give  the  bond  required  by  law  in  the 
sum  of  one  thousand  dollars  before  en- 
tering on  the  execution  of  said  trust. 

(Seal.)  W.  T.  Hall,  Judge." 

*'A  true  copy.  Attest, 

Cyrus  W.  Longley,  Register. " 

Thompson  r.  Hall,  77  Me.  160. 

m.     Indictment  for  Ill-treatment  of 
Imnatie. 

The  jui:ors  for  our  lady  the  Queen, 
upon  their  oath  present  that  Frederick 
Smith  and  Thomas  Smith,  on  the  28th 
day  of  July,  in  the  year  of  our  Lord 
1879,  then  having  the  care,  or  charge, 

i9 


or  concerned,  or  taking  part  in  the 
custody,  care  or  treatment  of  a  certain 
lunatic,  or  alleged  to  be  lunatic  person 
called  Emma  Smith,  did  then  abuse, 
ill-treat,  and  wilfully  neglect  such  lun- 
atic, or  alleged  lunatic,  against,  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and 
dignity.  Beg.  v.  Smith,  14  Cox  0.  0. 
398. 
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pany  To  Be  Subrogated  to  Insurer 's 
Rights,  by  Statute. 

L    Fire  Polldes. 

A.     Complaint    by    Insured     on    Fire 
Policy. 

I.  That  the  defendants  are  a  cor- 
poration duly  created  by  and  under  the 
laws  of  this  state  (or  the  state  of,  etc.), 
organized  pursuant  to  an  act  of  the 
legislature  (of  said  state),  entitled 
(title  of  the  act),  passed  (date  of  pass- 
age), and  the  acts  amending  the  same. 

n.     That   on   the  day   of 

,  18 — ,  at  ,  in  consid- 
eration of  the  payment  by  the  plaintiff 
to  the  defendants  of  the  premium   of 

dollars,    the    defendants,    by 

their  agents  duly  authorized  thereto, 
made  their  policy  of  insurance  in  writ- 
ing, a  copy  of  which  is  annexed  as  a 
part  of  this  complaint,  and  marked  Ex- 
hibt  A,  and  thereby  insured  the  plain- 
tiff against  loss  or  damage  by  fire  to 

the  amount  of dollars  upon  his 

.(dwelling  house  and  his  furniture  there- 
in), in  the  village  of  M. 

in.  That  at  the  time  of  making 
said  insurance  (or  at  the  time  of  the 
commencement  of  the  risk),  and  from 
then  until  the  fire  hereinafter  men- 
tioned, the  plaintiff  had  an  interest  in 
the  property  insured,  as  the  owner  (or 
mortgagee,  or  otherwise)  thereof,  to  an 
amount  exceeding  the  amount  of  said 
insurance  (or  exceeding  the  bum  of 
dollars). 

IV.  That   on   the  day  of 

,  18 — ,  said  dwelling  house  and 

furniture  were  totally  destroyed  (or 
damaged,  and  in  part  destroyed)  by 
fire,  which  did  not  happen  by  (the 
causes  excepted  in  the  poli<iy). 

V.  That  the  plaintiff  duly  fulfilled 
all  the  conditions  of  said  insurance  on 
his  part  (and  more  than  sixty  days, 
or  as  otherwise  required  by  the  policy, 
before  the  commencement  of  this  ac- 
tion,  to-wit,   on   the  day .  of 

,  18-^,  at ,  gave  to  the 

defendants  due  notice  and  proof  of  the 
fire  and  loss  aforesaid,  and  duly  de- 
manded payment  of  the  said  sum  of, 
stating  the  amount  of  the  loss,  if  less 
than  the  amount  insured;  but  if  greater, 
then  the  amount  insured). 

VI.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  tf 
the  plaintiff.    1  Abb.  Forn^s  297. 


B.    Complaint  Where  Insurance  Was  a 
Benewah 

(As  in  the  preceding  form,  inserting 
after  paragrafji  II  the  following): 

ILL     That  on  the day   of 

,  18 — ,  at  ,  the  de- 
fendants by  their  agents  duly  author- 
ized thereto,  in  consideration  of —^ 

dollars  to  them  paid  by  this  plaintiff, 
executed  and  delivered  to  this  plaintiff 
their  certificate  of  renewal  of  said  pol- 
icy, of  which  the  following  is  a  copy 
(copy  of  the  certificate),  (or  a  copy  of 
which  is  annexed  as  a  part  of  this  com- 
plaint, and  marked  Exhibit  B),  and 
thereby  renewed  said  insurance  for  the 
term  of  one  year  from  said  — — 
day  of,  etc.     1  Abb.  Forms  298. 

C    Complaint   by   the  Insured,    Cor- 
recting AUeged  Mistake, 

I.  That  he  was  the  owner  of,  etc, 
in,  etc.,  at  the  time  of  its  destruction 
by  fire,  as  hereafter  mentioned. 

II.  That    on   the   day    of 

,  18 — ,  at y  in  consider- 


ation of 


dollars  to  them  paid, 


the  defendants  executed  to  the  plaintiff 
a  policy  of  insurance  on  the  said  prop- 
erty, a  copy  of  which  is  heieto  annexed 
as  part  of  this  complaint. 

m.     That   on   the day  of 

-,  18 — ,  the  said  property  waa 


totally  destroyed  by  fire. 

IV.  That  the  plaintiff's  loss  thereby 
amounted  to  more  upon  each  part  of 
the  property  separately  irsured  than 
the  amount  of  such  separate  insurance. 

V.  That   on   the   day    of 

>,  18 — ,  he  furnished  the  defend- 


ant with  proof  of  his  said  loss  and 
interest,'  and  otherwise  duly  performed 
all  the  conditions  of  the  said  policy 
on  his  part. 

VI.  That  no  part  of  the  said  loss 
has  been  paid. 

Vn.  That  the  survey  referred  to 
in  the  said  policy,  and  made  a  part 
of  the  same,  contains,  among  others, 
the  following  questions  and  answers 
(copy) : 

Vm.  That  the  said  questions  and 
answers  were  not  meant  or  understood^ 
by  either  of  the  parties,  to  be  a  war- 
ranty. 

IX.  That  the  plaintiff,  by  his  an- 
swers aforesaid,  did  not  mean,  nor  did 
the  defendant  understand  him  to  repre- 
sent, that  there  was,  etc.;  but  the  de- 
fendant then  knew  that  no,  etc.;  and 
if  the   said  questions  and  answers  do 
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in  law  eonvej  such  an  idea,  it  is  through 
mistake  only.    1  Abb.  Forms  299. 

B.  Complaint  hy  Assignee  an  Agree' 
meni  To  Insure,  PoUey  Not  De- 
livered, 

I.  (Incorporation  of  defendants  may 
be  stated,  as  in  I,  A.^ 

II.  That  on  and  before  the 

day   of ,   18 — ^   the   Winstead 

Manufaetnring  Company,  a  corporation 
established  at,  etc.,  by  their  agent  ap- 
plied to  M.  N.,  the  duly  authorized 
agent  of  the  defendants,  for  insurance 
against  loss  or  damage  by  fire  upon  a 
certain  stock  of  merchandise,  the  prop- 
erty of  said  Winstead  Manufacturing 
Company,  consisting  of  scythes  con- 
tained in  a  building  of  the  said  Win- 
stead Manufacturing  Company,  occu- 
pied for  storing  blacking,  bluing,  and 
packing  scythes,  in  said  Winstead.  And 
the  defendants,  by  their  said  agent,  on 
said  day,  agreed  to  become  an  insurer 
to  said  company  on  the  said  stock  for 
three  months  from  the  said  day,  for 
^^— —  dollars,  at  a  premium  of 
,  and  that  the  said  defend- 
ants would  execute  and  deliver  to  the 
said  Winstead  Manufacturing  Company 
a  policy  of  insurance  in  the  usual  form 
of  policies  issued  by  them  the  said  de- 
fendants, for  the  sum  of dol- 
lars, for  the  term  of  three  months  from 
the  said  day. 

m.  That  the  said  Winstead  Manu- 
facturing Company  then  and  there  paid 
to  the  defendants  said  premium,  to-wit, 
dollars. 

IV.  That  it  was  then  and  there 
agreed  between  the  said  Winstead  Man- 
ufacturing Company  and  the  said  de- 
fendants, that  the  said  insurance  should 
be  binding  on  the  part  of  the  defend- 
ants for  the  term  of  three  months  from 
the  time  of  the  re/seipt  of  the  said 
premium,  for  the  sum  of  dol- 
lars, and  the  said  defendants  then  and 
there,  in  consideration  of  the  premises, 
promised  and  agreed  to  and  with  the 
said  Winstead  Manufacturing  Company, 
to  execute  and  deliver  to  them,  in  a  rea- 
sonable and  convenient  time,  a  policy  in 
the  usual  form  of  their  policies,  insur- 
ing the  said  stock  of  goods  in  the  sum 

of dollars  against   loss    and 

damage  by  fire,  the  insurance  to  com- 
mence at  the  time  of  the  receipt  of 
the  said  premium,  and  continue  for  the 
said  term  of  three  months. 

V.  That  the  defendants,  by  a  policy 
of  insurance  issued  in  their  usual  form 


(among  other  things),  do  promise  and 
agree  (here  set  out  legal  effect  of  the 
contemplated  policy,  e.  g.)>  to  make 
good  unto  the  insured  all  such  imme- 
diate loss  or  damage,  not  exceeding  in 
amount  the  sum  insured,  as  shall  happen 
by  fire  to  the  property  insured,  within 
the  time  for  which  the  insurance  is 
made,  the  loss  or  damage  to  be  esti- 
mated according  to  the  actual  cash 
value  of  the  property  at  the  time  the 
loss  shall  happen;  the  loss  to  be  paid 
within  sixty  days  after  notice  and  proof 
thereof  made  by  the  insured,  and  re- 
ceived at  the  defendant's  office  in  con- 
formity to  the  conditions  annexed  to 
the  policy.  And  by  one  of  the  con- 
ditions usually  annexed  to  such  policy, 
it  is  provided  that  all  persons  insured 
by  the  defendants  and  sustaining  loss 
or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  to  the  company,  and 
as  soon  after  as  possible  to  deliver  m 
a  particular  account  of  such  loss  or 
damage,  signed  with  their  own  hands 
and  verified  by  their  oath  or  affirma- 
tion; and  shall  also  declare  on  oath 
whether  any  and  what  other  insurance 
has  been  made  on  the  same  property; 
what  was  the  whole  value  of  the  sub- 
ject insured;  what  was  their  interest 
therein,  and  (among  other  things)  in 
what  general  manner  the  building  in- 
sured or  containing  the  subject  insured, 
and  the  several  parts  thereof,  were  oc- 
cupied at  the  time  of  the  loss,  and 
when  and  how  the  fire  originated,  so 
far  as  they  know  or  believe;  and  by 
another  condition  it  is  stipulated,  on 
the  part  of  the  defendants,  that  pay- 
ment of  losses  shall  be  made  in  sixty 
days  after  the  loss  shall  have  been 
ascertained  and  proved,  and  the  proof 
received  at  the  office  of  the  company. 

YI.  That  after  the  insurance  so 
made,  and  after  the  said  promise  to 
execute  and  deliver  a  policy  in  con- 
formity thereto,  and  within  the  said 
term  of  three  months,  for  which  the 
said  Winstead  Manufacturing  Company 

was  so  insured,  to-wit,  on  the — 

day  of  ,  18 — ,  the  said  stock 

of  merchandise  in  the  said  building 
mentioned  and  intended  to  be  so  in- 
sured, was  damaged  and  in  part  de- 
stroyed (or  was  totally  destroyed)  by 
fire,  and  that  the  said  Winstead  Manu- 
facturing Company  thereby  sustained 
loss  and  damage  to  a  large  amount, 
to-wit,  to  the  amount  of dol- 
lars, and  to  more  than   the    sum    of 
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dollars   over   and   above    all 

Insurance  thereon. 

VII.  That  said  Winstead  Manufac- 
turing Company  duly  fulfilled  all  the 
conditions  of  said  agreement  and  insur- 
ance  on  their  part  (and  more  than  sixty 
days,  or  otherwise  as  required  by  the 
policy,  before    the    commencement    of 

this  action,  to-wit,  on  the day 

of ,  18—,  at ,  gave  to 

the  defendants  due  notice  and  proof 
of  the  loss  as  aforesaid,  and  duly  de- 
manded payment  of  the  said  sum  of 
■  dollars). 

vm.  That  no  part  of  the  same  has 
been  paid. 

IX.     That  on  the day   of 

,   18—,  at  ,   the   said 

Winstead  Manufacturing  Company  duly 
assigned  to  this  plaintiff  the  said  agree- 
ment and  insurance,  and  their  claim 
against  the  defendants  thereon,  of  which 
the  defendants  had  due  notice.  1  Abb. 
Forms  300,  302. 

E.    Complaint  on  Fire  Policy  by  As- 
signee, Purchaser  of  Property, 

(As  in  I,  A,  substituting,  in  the 
averment  of  the  policy,  the  name  of 
the  original  insurer  in  place  of  the 
words,  **the  plaintiff,"  and  the  follow- 
ing instead  of  paragraph  III): 

III.  That  at  the  time  of  making  said 
insurance  (or  at  the  time  of  the  com- 
mencement of  the  risk),  and  from  then 
until  the  assignment  hereinafter  men- 
tioned, said  (original  insured)  had  an 
interest  in  the  property  insured  as  the 
owner  (or  mortgagee,  or  otherwise) 
thereof,  to  an  amount  exceeding  the 
amount  of  said  insurance  (or  exceed* 
ing  the  sum  of dollars). 

IV.  That   on  the day  of 

,  18 — ,  with  the  consent  of  the 

defendants  duly  given  in  writing  on 
said  policy  by  their  said  agents,  the 
said  (original  insured)  duly  sold,  as- 
signed and  conveyed  to  the  plaintiff 
his  interest  in  the  said  (property  in- 
sured), and  in  the  policy  of  insurance 
(continue  as  in  I,  A,  paragraphs  IV,  V 
and  VI).    1  Abb.  Forms  298. 

H.    Life  Policies. 

A.  Complaint  hy  Executor  on  Life 
Policy. 

(I.  For  allegation  of  incorporation 
of  defendants,  see  I,  A.) 

n.     That   on   the  day    of 

,  I8-— »  at ,  in  con- 
sideration of  the  payment  by  one  M.  N. 
to  the  defendants,  of  the  premium  of 
dollars    (annually   during  his 


life),  the  defendants,  by  their  agents 
duly  authorized  thereto,  made  their 
policy  of  insurance  in  writing,  a  copy 
of  which  is  annexed  as  a  part  of  this 
complaint,  and  marked  ''Exhibt  A," 
and  thereby  insured  the  life  of  said 
M.  N.  in  the  sum  of dollars. 

m.     That  on  the day  of 

,  18—,  at ,  said  M.  N. 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

IV.  That  thereafter,  and  before  this 
action    (or   on   the  —      _        day    of 


-,  18—),  said  M.  N.  died,  leav- 
ing a  will,  by  which  the  plaintiff  was 
appointed  the  sole  executor  thereof  (or 
this  plaintiff  and  C.  D.  were  appointed 
executors  thereof). 

V.     That    on   the  day   of 


,   18 — f    said    will    was    duly 

proved  and  admitted  to  probate  in  the 
office  of  the   surrogate  of  the  county 

of  ^  and  letters  testamentary 

thereupon  were  thereafter  duly  issued 
and  granted  to  the  plaintiff,  as  sole 
executor,  by  the  surrogate  of  said 
county;  and  this  plaintiff  thereupon 
duly  qualified  as  such  executor,  and 
entered  upon  the  discharge  of  the  du- 
ties of  his  said  office. 

VI.  That  said  M.  N.  and  tne  plain- 
tiff each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  his  part. 

Vn.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to  the 
plaintiff  as  such  executor.  1  Abb. 
Forms  302. 

Note. — ^In  some  jurisdictions  it  is  also 
necessary  td  allege  that  the  policy  was 
in  full  force  and  effect  at  the  time  of 
the  death,  that  the  statements  con- 
tained in  the  application  were  troe  in 
all  respects  and  that  the  death  was  not 
caused  by  any  of  the  exceptions  con- 
tained in  the  policy. 

B.    Complaint   by   Wife,  Partner,  or 
Creditor,  Insured  on  Life  Policy. 

I.  (For  allegation  of  incorporation, 
see  I,  A.) 

II.  That   on  the  day    of 

,  18 — y  at ,  in  consid- 
eration of  the  payment  by  the  plaintiff 
to  the  defendants  of  the  (annual)  pre- 
mium of  dollars,  the  defend- 
ants, by  their  agents  duly  authorized 
thereto,  made  and  delivered  to  the 
plaintiff  their  policy  of  insurance  upon 
the  life  of  M.  N.,  a  copy  of  which  is 
annexed  as  a  part  of  this  complaint, 
and  marked  "Exhibit  A/'  and  tber^ 


See  "How  To  Use  This  Volume/*  Introductloii,  page  ▼. 


INSURANCE 


661 


by  insured  the  life  of  said  M.  N.  in  the 

sum    of dollars,    payable    to 

the  plaintiff. 

in.  That  the  plaintiff  was  then  the 
wife  of  said  C.  o.  (or  the  partner  of 
said  C.  B.,  in  the  business  of,  etc.,  or 
a  creditor  of  said  C.  B.  to  the  amount 
of dollars,  stating  facts  show- 
ing his  interest  in  the  life),  and  as  such 
had  a  valuable  intereat  in  the  life  of 
aaid  M.  N. 

IV.  That  on   the  day   of 

,  18 — ,  at ,  said  M.  N. 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

V.  That  said  M.  N.  and  the  plaintiff 
each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  their  part. 

YI.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to  the 
plaintiff.    1  Abb.  Forms  303. 

C.    Complaint  on  Life  Policy  by  As- 
signee  in  Trust  for  Wife, 

L  (For  allegation  of  incorporation 
of  defendants,  see  I,  A.) 

II.     That  on  the day    of 

,  18 — ,  at ,  in  consid- 
eration of  the  payment  by  one  M.  N. 
to  the  defendants  of  the   premrum  of 

dollars    (annually  during  his 

life),  the  defendants,  by  their  agents 
duly  authorized  thereto,  made  their 
policy  of  insurance  in  writing,  a  copy 
of  which  is  annexed  as  a  part  of  this 
complaint,  and  marked  '' Exhibit  A;" 
and  thereby  insured  the  life  of  said  M. 
N.  in  the  sum  of dollars. 

m.     That   on  the day   of 

,  18—,  the  said  M,  N.   (with 

the  written  consent  of  the  defendants, 
by  their  said  agents,  duly  indorsed  on 
the  policy  (or  otherwise  state  such  con- 
sent as  is  required  by  the  terms  of 
the  policy) y  duly  assigned  said  policy 
of  insurance  to  this  plaintiff  in  trust 
for  L.  N.,  his  wife. 

rv.  That  up  to  the  time  of  the 
death  of  M.  N.  all  premiums  accrued 
upon  aaid  policy  were  duly  paid. 

V.  That    on   the   ■'  day   oi 

,  18—,  at ,  said  M.  N. 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

VI.  That  said  M.  N.  and  the  plain- 
tiff each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  their  part  (and 
the  plaintiff,  more  than  sixty  days,  or 
as  otherwise  required  by  the  policy, 
before  the  commencement  of  this  ac- 
tion, to-wit,  on  the  ■  day  of 


-,   18—,   at 


-,   gave   to 


the  defendants  due  notice  and  proof 
of  the  death  of  said  M.  N.  as  afore- 
said,   and   duly  demanded  payment  of 

the  said  sum  of dollars). 

Vn.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to 
the  plaintiff.    1  Abb.  Forms  304.. 

UL    ICarine  Policies. 

A.    Declaration  on  Marine  Policy  of 
Insurance. 

For  that  whereas,  heretofore,  to-wit, 
on,  etc.  (date  of  policy),  at,  etc. 
(venue),  by  a  certain  deed-poll,  or  pol- 
icy of  insurance  then  and  there  made  by 
the  said  defendants,  and  sealed  with 
the  seal  of  the  said  defendants,  and 
which  said  deed  or  policy  of  insurance, 
the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof  is  a  certain 
day  and  year  therein  mentioned,  to- 
wit,  the  same  day  and  year  aforesaid, 
the  said  plaintiff  as  well  in  his  own 
name,  etc.  (set  forth  the  policy  ver- 
batim to  the  end).  In  witness  where- 
of, the  said  defendants  had  caused 
their  seal  to  be  thereunto  affixed,  and 
the  sum  and  sums  by  them  assured  to 
be  therein  underwritten,  under  which 
said  deed  or  policy  of  assurance  a  cer- 
tain memorandum  was  then  and  there 
written,  whereby  the  said  defendants 
declared  the  said  policy  to  be  free 
from  average  on  corn,  fish,  salt,  etc. 
(set  forth  the  usual  memorandum  at 
the  foot  of  the  policy).  And  also  a 
certain  other  memorandum  was  then' 
and  there  written,  whereby  the  said 
defendants  declared  themselves  to  be 
content  with  that  assurance  for  four- 
teen thousand  dollars,  on  the  whole 
ship,  valued  at  that  sum;  as  by  the 
said  deed  or  policy  of  assurance,  and 
memorandum  so  made  as  aforesaid  more 
fully  appears.  And  thereupon  the  said 
defendants  became  insurers  to  the  said 
plaintiff  for  the  said  sum  of  fourteen 
thousand  dollars,  in  the  said  deed  or 
policy  of  assurance;  and  the  said  plain- 
tiff further  says,  etc.  (Averments  aa 
usual  that  plaintiff  was  interested,  the 
ship's  safety,  departure  and  damage 
at  sea,  etc.,  according  to  the  facts.) 
Of  all  which  said  premises  the  said 
defendants  afterwards,  to-wit,  on,  etc., 
there  had  notice;  by  reason  whereof 
an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  and 
from  the  said  defendants  the  said  sum 
of  fourteen  thousand  dollars,  so  insured 
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aforesaid,  parcel  of  the  said  sum  above 
demanded,  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand 
and  have,  of  and  from  the  said  defend- 
ants, the  said  sum  of  dollars, 

parcel  of  the  said  sum  above  demanded, 
to- wit,  at,  etc.  (venue),  aforesaid. 
(Then  add  money'  had  and  received, 
account  stated,  and  breach  in  debt.) 
Burr.  App.  284,  {552;  Tates'  Forms 
470. 

B.    Complaint   on    Valued  Policy   on 
Ship  or  Cargo. 

L  (For  allegation  of  incorporation, 
Bee  I,  A.) 

n.     That   on   the day   of 

,  18 — ,  at '■ ,  in  consid- 
eration   of    the    premium    of   

dollars,  then  and  there  paid  to  them 
by  the  plaintiff  (or  which  this  plaintiff 
then  and  there  agreed  and  became, lia- 
ble  to  pay  to  the  defendant),  the'de* 
fendants,  by  their  agents  duly  author- 
ized thereto,  made  their  policy  of  insur- 
lince  in  writing,  of  which  a  copy  is 
annexed  as  a  part  of  thia  complaint, 
and  marked  << Exhibit  A,"  *  and  there- 
by   insured   for    him dollars 

upon  the  ship  (or  upon  the  cargo,  or 
certain  goods,  then  laden,  or  about  to 

be    laden,   upon    the    ship)     , 

then  lying  in  the  harbor  of,  etc.  (or 
as  the  ease  was),  for  a  voya^^e  from 

to : ,  against  the  perils 

of  the  seas  (or  the  perils  of  fire,  men- 
tioning the  perils  which  occasioned  the 
loss),  and  other  perils  in  the  poliey 
mentioned. 

m.     That  on  the day  of 

,   18 — ,   the   said   ship    sailed 

from  said  on  the  voyage  de- 
scribed in  the  policy,  and  while  pro- 
ceeding therein  (or  during  said  voyage 
and  while  lying  in  the  port  of,  etc.), 
was  by  the  perils  of  the  seas  wrecked 
.  and  totally  lost  (or  was  burned  and 
wholly  destroyed  by  fire). 

IV.  That  the  plaintiff  was,  at  the 
time  of  the  commencement  of  the  risk 
and  thereafter  until  the  said  loss,  the 
owner  of  said  (insured  property,  or 
interested  in  said  insured  property)  to 
an  amount  exceeding  (the  whole  amount 
insured),  to-wit,  dollars. 

V.  That  the  plaintiff  duly  fulfilled 
all  the  eonditions  of  said  poUcy  of  in- 
surance on  his  part  (ana  more  than 
sixty  days,  or  as  otherwise  required 
by  the  policy,  before  the  commencement 
of  this  action,  to-wit,  on  the  — - 
day  of ,  18 — ,  at ,  he 


gave  to  the  defendants  due  ntotiee  and 
proof  of  the  loss  as  aforesaid,  and  duly 
demanded  payment  of  said  sum  of 
dollars). 


VI.  That  BO  part  of  the  same  has 
been  paid,  and  there  is  now  due  from 
the  defendants  to  the  plaintiff  thereon 
the  sum  of dollars,  with  in- 
terest from,  etc.    1  Abb.  Forms  305^ 

C.  Complaint  on  Open  Marine  Policy, 
(As  in  preceding  form,  substituting 

in  paragraph  II,  at  the  *) :  and  thereby 
promised  to  pay  to  the  plaintiff,  within 

days  after  proof  of  loss  and 

interest,  all  loss  and  damage  accruing 
to  him  by  reason  of  the  destruction  or 
injury  of  the  ship  (or  of  the  eargo, 
or  certain  goods,  then  laden,  or  about 
to  be  laden   upon   the  ship),  then   at 

,  during  its  next  voyage  from 

__^  to ,  whether  by  perils 

of  the  sea  or  of  fire  (mentioning  the 
perils  which  occasioned  the  loss),  or  by 
other  causes  therein  mentioned,  not  ex- 
ceeding   dollars.    1  Abb.  Forms 

307. 

D.  Complaint   on   Marine   Policy   on 

Freight. 

(As  in  III,  B,  substituting  at  the  * 
in  paragraph  11):  and  thereby  insured 

for  him  dollars  upon  freight 

of  certain  goods  then  laden  (or  about 

to  be  laden)  in  the  ship ,  then 

at  ,  to  be  transported  by  the 

plaintiff    from to    f 

against  the  perils  of  the  seas  (or  the 
perils  of  fire,  mentioning  the  perils 
whieh  occasioned  the  loss),  and  other 
perils  in  the  policy  mentioned. 

in.     That   on  the day  of 


-,  said  ship  sailed  from 


on  the  voyage  described  in  the  poliey, 
and  while  proceeding  thereon  (or  dur- 
ing said  voyage,  and  while  lying  in 
the  port  of,  etc.),  said  goods,  the  freight 
whereof  was  insured,  were  lost  by  (the 
perils  of  the  sea). 

IV.  That  the  plaintiff  has  not  re- 
ceived any  freight  upon  said  goods,  nor 
was  any  earned  thereon^  by  reason  of 
(such  loss  of  the  vessel)T 

(Or,  where  the  freight  was  paid  ia 
advance) : 

IV.  That  the  plaintiff  therenpon  be- 
same  liable  to    repay    (and    on    ths 

— — r—  day  of ,  at  ^ 

did  repay)  to  the  shippers  of  said  goods 

the   sum-  of  dollars,   freight 

which  had  been  advanced  by  them. 

V  and  VI  as  in  m,  B.  1  Abk 
Forms  308. 
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E.     Complaint   on   Marine  Policy   for 

Partial  Loss  and    Contribution 

To  General  Average, 

'(I  and  II  as  in  preceding  forms.) 

III.     That    said    ship    did,     on     the 

day  of .  sail  on  said 


voyage,  and  whilst  proceeding  thereon 
was  by  the  perils  of  the  seas  dismasted 
and  otherwise  damaged  in  her  hull, 
rigging  and  appurtenances;  insomuch 
that  it  was  necessary  for  the  preserva* 
tion  of  ^aid  ship  and  her  cargo  to  throw 
over  a  part  of  said  cargo,  and  the  same 
was  accordingly  thrown  over  for  that 
purpose. 

lY.       That    by    means   thereof   the 

plaintiff  was  obliged  to  expend 

dollars     in     repairing     said     ship     at 

;    and,    also    (or  and  is    also 

liable    to   pay) dollars   as   a 

contribution  to  and  for  the  loss  occa- 
sioned by  throwing  over  a  part  of  said 
cargo. 

V.  That  said  ship  also  suffered  much 
damage     that     was     not     repaired     at 

,    to-wit,   to    the    amount    of 

■  dollars. 

(Continue  as  V  and  VI,  in  HE,  B.) 
1  Abb.  Forms  309. 

F.  Complaint,  Averment  of  Loss  by 

Collision, 

(Substitute  for  paragraph  HE,  in  pre- 
ceding forms)  * 

III.     That  Lii  or  about  the 

day   of ,  while  the  said  ship 

or  vessel  in  said  policy  named  (with 
the  said  goods  on  board),  was  proceed- 
ing on  her  said  voyage,  and  before  her 
arrival  at  her  said  port  of  destination 
in  the  said  policy  mentioned,  another 
vessel,  with  great  force  and  violence, 
was  carried  against  and  ran  afoul  of 
the  said  ship,  and  the  said  ship  thereby 
was  sunk  and  lost  (with  the  said  goods, 
which  thereby  were  wholly  lost  to  the 
plaintiff).     1  Abb.  Forms  308. 

G.  Complaint,  Averment  of  Waiver  of 

Condition. 

That  afterwards  (and  on  the 

day  of ,  at  ),  the  de- 
fendants, by  their  agents  duly  author- 
ized thereto,  waived  the  condition  of 
the  said  policy  by  which  (designating 
it),  and  released  and  discharged  the 
plaintiffs  from  the  performance  there- 
of (or  and  consented  that  the  plaintiffs 
should,  etc.,  according  to  the  facts). 
1  Abb.  Forma  308. 

IV.    Defenses. 

A.     Answer,  Denial  of  Policy, 

That  they  did  not  make  and  deliver 


the  policy  of  insurance  alleged.  2  Abb. 
Forms  91. 

B.  Answer,  Denial  of  Loss, 

That  the  said  building  was  not  de- 
stroyed (or  injured)  during  the  term 
of  said  insurance  by  (state  perils  in- 
sured against),  but  said  loss  occurred 
wholly  by  {very  briefly  indicate  the 
e^epted  peril).    2  Abb.  Forms  91. 

C.  Answer,  Denial  of  Plaintiff's  In- 

terest. 
That  the  plaintiff  did  not  own,  and 
had  no  insurable  interest  in,  the  said 
goods  (or  the  said  building,  house,  or 
its  contents)  at  the  time  of  the  hap- 
pening of  said  loss.     2  Abb.  Forms  91. 

B.  Answer,  That  Policy  Was  Ob- 
tained  by  Misrepresentations, 

That  the  defendants  were  induced  to 
subscribe  the  policy,  and  become  in- 
surers, as  alleged  in  the  complaint,  by 
the  misrepresentation  made  by  the 
plaintiff  to  the  defendants  of  a  fact 
then  material  to  be  known  to  the  de- 
fendants, and  material  to  the  risk  of 
the  said  policy;  that  is  to  say,  by  the 
misrepresentation  that  the  said  vessel 
was  loaded  with  hides,  whereas  a  large 
portion  of  her  cargo  consisted  of  guano 
(or  that  the  said  vessel  had  sailed  from 

— : on     the     day     of 

,    18 — ,    whereas   she    had    not 

sailed  from on  that  day,  but 

on  the  day  of  ),  as 

the  plaintiff  well  knew.  2  Abb.  Form« 
91. 

E.  Answer,    Denial    of    Account    of 

Loss. 
That  the  said  plaintiff  did  not,  with- 
in    days,  which  was  the  time 

limited  in  the  conditions  annexed  to 
the  said  policy,  nor  within  a  reason- 
able time  after  the  said  loss,  make  out 
or  deliver  a  particular  account  of  such 
loss  and  damage,  signed  by  or  on  be- 
half of  the  plaintiff,  and  verified  by 
his  oath  or  affirmation;  but  neglected 

to   do  so   for  the   space  of    — 

months  after  said  loss.  2  Abb.  Forms 
92. 

F.  Answer,  Failure  To  Give  Notion 

of  Loss, 

I.  (Allege  provision  of  policy,  sim- 
ilarly to  IV,  H.) 

II.  That  the  plaintiff  did  not  before 
this  action  give  any  notice  of  the  loss 
of  the  said  goods  by  fire,  for  which 
he  seeks  recovery  in  this  action;  nor 
furnish  any  statement  of  the  loss  of 
the  said  goods.    2  Abb.  Forms  93. 
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G.  Answer,  That  Plaihti/f  Gave  in  a 
Fraudulent  Account  of  Loss. 

That  after  the  alleged  loss  and  dam- 
age, and  before  action,  the  plaintiff 
made  and  delivered  to  the  defendants 
a  false  and  fraudulent  account  of  the 
alleged  loss  and  damage,  as  and  for 
such  account  as  is  mentioned  in  the 
conditionB  contained  in  (or  annexed  to) 
said  policy,  in  which  said  account  he 
represented  and  stated  that  insured 
goods  and  property  of  the  plaintiff  to 

the    amount    of    dollars    had 

been  burnt  and  destroyed  by  the  said 
fire,  and  that  his  loss  and  damage  by 
the  said  fire  were  to  the  said  amount 
of dollars,  witU  intent  to  in- 
duce the  defendants  to  pay  to  him  said 
amount;  whereas  insured  goods  and 
property  of  the  plaintiff  had  not  been 
burnt  or  destroyed  by  said  fire  to  that 
amount,  and  his  said  loss  and  damage 
were  not  to  that  amount,  as  the  plaintiff 
then  well  knew.    2  Abb.  Forms  93. 

H.  Answer,  Transfer  Without  In- 
surer's Consent » 

L  That  it  is  among  other  things 
provided  by  said  insurance  policy  that 
in  case  of  any  transfer  or  termination 
of  the  interest  of  the  insured,  either 
by  sale  or  otherwise  of  the  property 
insured  without  the  consent  of  the  com- 
pany, the  policy  should  from  thence- 
forth be  void, 

II.  That  after  the  making  of  said 
policy,  and  before  the  loss  alleged,  the 
interest  of  the  said  (insured)  in  said 
(things  insured)  was  terminated  and 
transferred,  and  the  title  thereto  vested 
m  said  plaintiff  without  the  consent  of 
the  defendants,  whereby  the  policy  be 
came,  and  was,  void  at  the  time  of 
said  loss.    2  Abb.  Forms  93. 

I.    Answer,  Extra-Hazardous  Bisk. 

I.  (Allege  provision  of  policy,  sim* 
ilarly  to  IV,  H.) 

II.  That  after  the  making  of  the 
said  policy,  and  before  the  loss  alleged, 
the  plaintiff  received  into  his  said  store 
a  large  quantity  of  goods  known  and 
described  as  extra-hazardous,  to-wit, 
• ,  well  knowing  that  such  re- 
ception was  a  violation  of  the  condi- 
tions in  the  said  policy  contained;  and 
at  the  time  of  the  said  fire,  the  said 
plaintiff  had  in  said  store  a  large  qnaxi* 
tity  of  such  extra-hazardous  goods.  2 
Abb.  Forms  94. 

J.    Answer,  Existence  of  Liens, 
L     (Allege  provision  of  policy,  sim- 
ilarly to  IV,  H.) 


II.  That  at  the  time  of  making  said 
policy,  the  said  interest  of  (the  in- 
sured) was  not  free  from  all  liens  and 
claims  that  might  be  prosecuted 
against  the  said  (thing  insured);  but, 
on  the  contrary,  the  same  was  subject 
to  a  chattel  mortgage,  which  was  un- 
known to  the  defendants  at  the  time 
of  issuing  said  policy,  which  mortgage 

was    dated    on    the day   of 

,  and  given  by  said  plaintiff  to 

one  M.  N.  to  secure dollars. 

2  Abb.  Forms  94. 

V.    Replication,  Waiver  by  Defendant 
of  Oonditioag  in  Policy. 

And  the  plaintiff  says  that  by  rea- 
son of  anything  in  the  plea  No.  2  al- 
leged, he  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
action  against  the  said  defendant,  be- 
cause he  says  that  after  the  said  policy 
of  insurance  was  issued,  and  before  the 
period  of  six  months  from  the  date  of 
loss  and  damage  by  fire  had  expired, 
viz:  On  the  II th  day  of  February,  1885, 
the  said  defendant,  by  its  own  en- 
dorsement in  writing  upon  said  policy, 
waived  the  clause  or  provision  of  said 
policy  in  said  plea  referred  to  and  set 
forth,  and  suspended  the  operation 
thereof  as  follows,  viz: 

'Winchester,  Va.,  February  11,  1885 

'The  provision  in  this  policy  limit- 
ing the  time  within  which  suit  may  be 
brought  against  this  company  under  it, 
is  hereby  waived  for  thirty  days  from 
this  date. 
'Virginia   Fire   and   Marine  Insurance 

Company, 

'By  W.  L.  Cowardin,  Preset.' 

"And  this  he  is  ready  to  verify. 
Wherefore  he  prays,  judgment,'*  etc. 
Virginia  F.  So  M.  Ins.  Go.  v.  Aiken,  82 
Va.  424. 


I.     Bills  of  Interpleader,  665 

A.  Purchaser  Against  Different  Per- 

sons Claiming  Payment,  665 

B.  Modem  English  Form,  665 

C.  Prayer    That    Defendants    Inter- 

plead, 666 

D.  By  Executor  in  Nature  of  Inter- 

pleader, 666 
n.    AflldaTlta,  668 

A.  Affidavit  Annexed  to  Bill,  668 

B.  By  Secretary  of  Company,  668 
in.    Orders,  668 

A.    For  Injunction  on  Payment  Into 
Court,  668 
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B.    Far  InjuneiUm  on  Undertaking  as 
to  Subject-Matter,  668 

IV.  Decreefl^  668 

A.  To  Interplead,  668 

B.  Action  Stayed,  Inquiry,  669 

V.  Under  Coda,  669 

A.  Complaint,  669 

B.  Oath  Denying  CoHution,  669 

C.  Order  for  Judgment  and  Sefer^ 

ence,  669 
VL    By  Motioii,  670 

A.  Affidavit  in  Action  for  Recovery 

of  Money,  670 
R    Affidavit  in  Action    for    Specifle 

Property,  670 
0.    Notice  of  Motion,  670 

B.  Orders,  671 

1.  For  Interpleader,  671 

2.  For  Delivery  of   Property   an4 
for  Beoeiver,  671 

OBOSS-BEFEBENOES: 

DZliUBBXE: 

Demarrer  to  Bill  of  Interpleadeii  No 
Affidavit,  Want  of  Equity; 

Demurrer  to  Bill  of  Interpleader  for 
Want  of  Claim  of  Bight  in  Defend- 
ant. 
Injunctions  : 

Injunction    Against    Proeeedings    at 
Law  in  Case  of  Interpleader. 

L    Bills  of  Interj^eader. 

A.  Statements  in  Bill  by  Purchaser 
Against  Different  Persons  Claim- 
ing Payment, 

Bill  states  that  on  the daj 

of  ,  the  plaintiff  purchased  of 

the  defendant,  Salter,  a  cargo  of  coal, 
then  on  board  of  a  vessel,  at  ten  dol- 
lars per  chaldron,  amounting  to  1125 
dollars,  payable  in  a  note  at  thirty 
days.     The  coal  was  delivered  to  tbe 

Slaintiff,  who  paid  Baiter  one  hundred 
ollars  on  account.  That  the  defend- 
ants, P.  &  S.  Schermerhorn,  afterwards 
issued  an  attachment  against  W.  W., 
as  an  absent  debtor,  and  the  defend- 
ants F.  &  B.  caused  another  attach- 
ment to  be  issued  against  W.  W.,  as 
an  absconding  debtor,  and  warrants 
were  issued,  in  the  usual  form,  to  the 

sheriff  of >  who  gave  notice  to 

the  plaintiff  not  to  pay  over  to  any 
person,  except  the  sheriff,  any  property 
or  money  of  W.  W.,  and  the  plaintiff 
was  informed  by  the  sheriff,  and  the 
attorneys  of  the  defendants  P.  k  S.  S., 
and  F.  ft  B.,  that  the  ,coal  so  pur- 
chased by  him  was  the  property  of 
W.  W.,  for  whom  the  defendant  Salter 
was    only   an    agent,     and    that    the 


plaintiff  would  be  held  liable,  If  he  paid 
the  residue  of  the  money  to  Salter. 
That  the  plaintiff  applied  to  the  de- 
fendants  for  leave  to  pay  the  money 
to  Salter,  without  responsiblity;  and 
he,  also,  applied  to  Salter,  to  relieve 
or  secure  him  against  the  operation  of 
the  attachment,  and  any  further  respon- 
sibility, which  they  respectively  refused 
to  do,  and  that  Salter  had  commenced 
a  suit  at  law  against  the  plaintiff  to 
recover  the  money.  The  plaintiff 
averred  that  he  was  always  ready  and 
willing  to  pay  the  money,  if  he  could 
do  so  safely,  and  offered  to  pay  it  into 
court.  He  prayed  for  an  injunction  to 
restrain  the  suit  at  law,  and  for  relief 
generally.  The  bill  was  accompanied 
with  the  usual  affidavit,  denying  any 
collusion  and  indemnity,  etc.  Upon  the 
plaintiff's  paying  the  money  into  court, 
an  injunction  was  granted.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2030;  Bichards 
v.  Salter,  6  Johns.  Ch.  (N.  Y.)  445. 

B.    BiXt  of  Interpleader  {Modem  Eng- 
lish Form), 

(The  bill  set  forth  a  bond  of  the 
plidntiffs,  who  were  partners  together 
in  trade,  for  payment  of  £18,000,  to 
UL  J.,  when  she  was  unmarried;  the 
marriage  of  the  defendant  H.  J.  and 
M.  J.,  his  wife,  and  the  issu^  of  the 
marriage,  vis.,  the  three  infant  de- 
fendants; a  settlement  ma^e  previously 
to  their  marriage,  by  which  the  bond, 
together  with  the  principal  money  and 
interest  thereby  secured,  was  assigned 
to  the  defendants,  T.  B.,  S.  B.,  and 
B.  J.,  upon  certain  trusts  for  the 
benefit  of  the  said  M.  J.,  her  said  hus- 
band, and  their  issue,  "but  the  plaint- 
iffs are  not  acquainted  with  the  par- 
ticulars of  the  said  settlement,  and 
crave  leave  to  refer  thereto.") 

The  said  T.  B.,  S.  B.,  and  B.  J.  claim 
to  be  entitled  under  the  sajd  settle- 
ment to  receive  the  principal  moneys 
and  interest  secured  by  the  said  bond* 

The  plaintiffs  have  lately  discovered 
that  the  said  bond  or  obligation  is 
now  in  custody  or  possession  of  the  de- 
fendant A.  B.,  and  he  claims  to  be  en- 
titled thereto  and  the  principal  money 
and  interest  thereby  secured. 

On  or  about,  etc.,  a  notice  in  writing 
was  served  upon  the  plaintiffs,  by  the 
solicitor  of  the  last-named  defendant, 
which  is  in  the  words  following,  etc 
(Claiming  the  money.) 

(Statement  of  applications  to  the 
plaintiffs  by  the  defendant  A.  B.,  and 

Vol  IX 


666 


INTERPLEADER 


of   threats   to   prosecute   an    action    or 
suit,  and  that  he  has  actually  sued  out 

a  writ  in  the  court  of in  the 

names  of  the  said  H.  J.  and  M.  J.,  his 
wife,  against  the  plaintiffs.) 

The  other  defendants  T.  B.,  S.  B|,  and 
R.  J.,  also  threaten  and  intend  to  com- 
mence and  prosecute  some  proceedings 
at  law  or  in  equity  against  the  plain- 
tiffs,  on  the  recovery  of  the  amount  due 
from  the  plaintiffs  upon  the  said  bond. 
Plaintiffs  submit  that  the  said  defend- 
ants ought  to  interplead  between  them- 
selves, the  plaintiffs  being  ready  and 
hereby  offering  to  pay  the  same  to  such 
of  the  defendants  as  this  honorable 
court  may  determine  to  be  entitled 
thereto. 

The  said  last-named  defendants  ought 
to  set  forth  the  particulars  of  their 
respective  claims  to  the  moneys  due 
upon  the  said  bond  or  obligation,  and 
how  to  make  out  the  same. 

Prayer, 

1.  That  the  defendants  may  answer 
the  premises,  and  that  the  defendants 
may  be  decreed  to  interplead  and  settle 
and  adjust  between  themselves  theii 
right  or  claims  to  or  in  the  money 
due  or  payable  under  the  said  bond 
or  obligation,  the  plaintiffs  being  ready 
and  willing,  and  hereby  offering  to  pay 
the  moneys  due  and  payable  under  the 
same  to  such  of  the  said  defendants 
as  this  honorable  court  may  determine 
to  be  entitled  thereto. 

2.  That  the  said  defendant  A.  B. 
may  be  restrained  by  the  order  and 
injunction  of  this  honorable  court  from 
prosecuting  the  said  action  so  com- 
menced by  him  as  aforesaid  against 
the  plaintiffs;  and  that  all  the  said  de- 
fendants may  be  respectively  restrained 
by  the  order  and  injunction  of  this 
honorable  court  from  prosecuting  or 
commencing  any  other  action  or  actions 
or  legal  proceeding  or  proceedings 
against  the  plaintiffs,  or  any  or  either 
of  them,  for  the  recovery  of  the  moneys 
due  or  to  become  due  or  payable  under 
the  said  bond  or  obligation,  or  any 
part  thereof,  or  otherwise  concerning 
the  matters  aforesaid. 

3.  (For  general  relief.)  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2027. 

C.    Bill  of  Interpleader,  Prayer  That 
Defendants  Interplead. 

And  that  the  said  several  defendants 
may  be  decreed  to  interplead  touching 
their  said  several  claims,  and  that 
plaintiff  may  be  at  liberty  to  pay  the 


several  sums  now  justly  and  fairly  due 
from  him  for  the  rent  of  the  said  mes- 
suage or  tenement  and  premises  into 
the  bank,  in  the  name  and  the  privity 
of  the  accountant-general  (or  of  the- 
clerk),  of  this  honorable  court,  in  trust 
for  the  benefit  of  the  persons  or  per- 
son entitled  thereto,  subject  to  the  fur- 
ther order  of  this  court,  after  deduct- 
ing thereout  in  the  first  place,  the  afore- 
said  sum    of ,   to  be   allowed 

unto  plaintiff  for  repairs  pursuant  to 
the  said  agreement,  together  with  all 
sums  of  money  expended  and  advanced 
by  the  plaintiff  for  land-tax  and  other 
necessary  outgoings  in  respect  of  the 
said  premises.  And  that  plaintiff  may 
be  at  liberty  to  quit  the  possession  of 
the  said  premises,  and  that  possession 
thereof  may  be  delivered  up  to  such 
person  or  persons  as  this  honorable 
court  shall  direct  or  appoint.  And  that 
plaintiff  may  have  a  satisfaction  or 
allowance  made  out  unto  him  out  of 
the  rent  of  the  said  premises  for  the 
several  articles  hereinbefore  and  in  the 
first  agreement  particularly  mentioned, 
which  have  been  provided  by  plaintiff 
at  his  own  expense  for  the  said  prem- 
ises. And  that  in  the  meantime  the 
said  defendants,  S.  0.  and  T.  C,  may 
be  restrained  by  the  order  or  injunction 
of  this  honorable  court  from  all  further 
proceedings  in  the  aforesaid  action  of 
ejectment  brought  against  plaintiff,  and 
that  they  and  all  the  said  other  de- 
fendants may  be  in  like  manner  re- 
strained from  making  any  distresses  or 
distress  upon  ^the  said  messuage  or 
tenement  and  premises,  and  from  com- 
mencing or  prosecuting  any  action  or 
actions  at  law  against  plaintiff  to  re- 
cover the  rent  of  the  said  premises, 
or  to  turn  plaintiff  out  of  possession 
thereof,  or  otherwise  from  proceeding 
at  law  against  the  plaintiff  touching 
any  one  of  the  matters  aforesaid.  And 
that  all  proper  and  necessary  directions 
may  be  given  for  the  purposes  afore- 
said. (And  for  further  relief.)  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2031. 

D.  Bill  hy  Executor,  in  Nature  of 
Interpleader  To  Obtain  In- 
structions of  Court, 

To  the  honorable  the  justices  of  the 
supreme  judicial  court,  sitting  in 
equity. 

W.  T.  A.,  pf  B.,  in  the  county  of 
S.,  esquire,  brings  his  complaint  against 
S.  B.,  of  said  B.,  widow,  and  J.  O.  B., 
of  said  B.,  single  woman,  and  W.  W.  8., 
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of  said  B.,  and  Hester  Y.  A.,  of  M., 
in  the  state  of  New  Jersey,  wife  ot 
Henry  V.  A.,  physician,  and  said  Henry 
and  C.  W,,  of  the  city  and  state  of 
N.  Y.,  and  the  said  H.  Y.  A.,  as  trustee 
of  said  C. 

And  the  plaintiff  shows  that  on  the 
twenty-sixth  day  of  March,  A.  D.  1860, 
T.  W.,  of  said  B.,  esquire,  made  his  last 
will  and  testament;  that  T.  W.  de- 
parted this  life  on  the  thirtieth  day  of 
said  March;  that  on  the  thirtieth  day 
of  April,  of  the  same  year,  the  said 
will  was  admitted  to  probate,  and  let- 
ters testamentary  issued  to  the  plaintiff, 
the  executor  therein  named. 

2.  That  among  other  provisions  of 
said  last  will  and  testament  are  these 
following,  etc.,  as  by  reference  to  a  cer- 
tified copy  of  said  will  in  court  to  be 
produced  will  more  fully  appear. 

3.  That  the  real  estate  devised  to 
the  plaintiff,  upon  the  trusts  in  said 
will  recited,  was,  at  the  time  of  the 
decease  of  said  T.  W.,  subject  to  a 
mortgage  for  the  sum  of  fifty-six  hun- 
dred dollars  and  interest. 

4.  That  the  testator  purchased  said 
real  estate  of  one  S.  B.,  and  that  it  was 
conveyed  to  him  by  deed  of  said  S.  B., 
bearing  date  the  second  day  of  May, 
eighteen  hundred  and  fifty-seven;  that 
the  consideration  stated  in  said  deed, 
and,  as  the  plaintiff  is  informed  and 
believes,  the  true  consideration  for  the 
conveyance,  was  the  sum  of  eighty-five 
hundred  dollars;  that  after  the  de- 
scription of  the  metes  and  bounds  of 
the  land  in  the  said  deed  conveyed,  the 
conveyance  is  "declared  to  be  subject 
to  a  mortgage  of  fifty-six  hundred  dol- 
lars and  interest,  and  also  subject  to 
the  taxes  for  1857,  said  mortgage  form- 
ing part  of  the  consideration;  that  said 
mortgage  is  excepted  from  and  taken 
out  of  the  covenants  of  said  deed,  as 
by  reference  to  a  copy  of  said  deed  in 
court  to  be  produced  will  more  fully 
appear. 

5.  That  the  mortgage  referred  to  in 
said  deed  was  given  by  said  B.  and 
one  L.  B.  L.  to  J.  Y.  K.,  to  secure  the 
promissory  note  of  said  L.,  tor  said 
sum    of  fifty-six  hundred  dollars. 

6.  That  after  the  conveyance  of  said 
estate  to  the  testator,  the  testator  paid 
the  interest  upon  said  mortgage  as  it 
became  due  to  the  said  J.  Y.  K.,  the 
holder  thereof;  that  the  testator,  as  the 
plaintiff  is  informed  and  believes,  was 
desirous  of  taking  up  the  mortgage  and 


substituting  his  own  note  therefor,  and 
offered  to  the  said  J.  Y.  K.,  the  holder 
of  the  mortgage,  so  to  do;  but  the  said 
J.  Y.  K.  expressed  a  preference  to  let 
the  matter  remain  as  it  then  stood. 

7.  That  the  said  S.  B.  and  J.  G.  B. 
claim  that  said  mortgage  debt  is  to  be 
paid  from  the  personal  assets  in  the 
hands  of  the  plaintiff,  as  executor. 

8.  That  the  said  W.  W.  S.  and  others, 
residuary  legatees,  claim  that  the  said 
real  estate  is  devised  to  the  plaintiff 
in  trust  for  said  S.  B.  and  J.  G.  B., 
subject  to  the  incumbrance  of  said 
mortgage  and  that  the  plaintiff  has  no 
authority  under  said  will  to  pay  said 
mortgage  debt. 

9.  And  the  plaintiff  has  no  interest 
in  the  matter  in  controversy  between 
the  several  defendants,  but  is  advised 
that  he  cannot  safely  proceed  in  the 
matter  without  the  direction  and  judg- 
ment of  this  court  sitting  in  equity, 
having  no  adequate  remedy  at  law. 
Wherefore  the  plaintiff  prays  that  the 
said  several  defendants  may  be  decreed 
to  interplead  and  state  their  several 
claims  upon  the  plaintiff  in  the  execu- 
tion of  his  said  trust  as  executor;  so 
that  the  court  may  adjudge  whether  a 
sufiicient  sum  shall  be  taken  from  the 
assets  of  the  estate  in  the  hands  of 
the  plaintiff,  to  pay  said  mortgage  debt 
and  the  interest  thereon;  or  whether 
the  same  shall  be  paid  to  the  defend- 
ants claiming  under  the  residuary  clause 
of  said  will. 

To  the  end,  therefore,  that  the  said 
defendants  may  answer  the  premises, 
and  that  they  may  be  decreed  to  inter- 
plead together;  and  that  it  may  be 
ascertained  by  a  decree  of  this  honor- 
able court  whether  said  mortgage  debt 
shall  be  paid  by  the  plaintiff  from  the 
assets  of  the  testator  in  the  hands  of 
the  plaintiff  as  executor;  and  that  the 
plaintiff  may  have  other  needed  relief 
in  the  premises; 

May  it  please  your  honors  to  issue 
your  writ  of  subpoena,  directed  to  the 
several  defendants,  commanding  them, 
and  every  of  them,  at  a  day  certain) 
to  appear  before  your  honors,  and  then 
and  there  to  answer  all  and  singular 
the  premises,  and  to  stand  to  and  abide 
such  order  and  decree  therein,  as  to 
your  honors  shall  seem  meet. 

(Jurat.)  W.   T.  A. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2036-2038;  Andrews  v.  Bishop,  5  Allen 
(Mass.)  490. 
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IL     AffidAVlt8. 

A.  Afidavit  To  Be  Annexed  to  Bill 

of  Interpleader  (a). 

I,  ,  the  above  named  plain- 
tiff, make  oath  and  say,  that  the  bill 
in  this  suit  (or  the  bill  hereunto  an- 
nexed) is  not  filed  by  me  in  collusion 
with  any  or  either  of  the  defendants 
in  the  said  bill  named,  but  such  bill 
is  filed  by  me  of  my  own  accord  for 
relief  in  this  honorable  court.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  21 7o. 
Afiidavit    to   Bill   of   Interpleader    (5). 

The  said  J.  C.  maketh  oath  and  saith, 
that  he  has  exhibited  his  bill  of  inter- 
pleader against  the  defendants  in  this 
cause  without  any  fraud  or  collusion 
between  him  and  the  said  defendants, 
or  any  or  either  of  them;  and  that  the 
said  J.  C.  hath  not  exhibited  his  said 
bill  at  the  request  of  the  said  defend- 
ants, or  any  or  either  of  them,  and  that 
he  is  not  indemnified  by  the  said  de- 
fendants or  by  any  or  either  of  them, 
and  saith  that  he  hath  exhibited  his 
said  ■  bill  with  no  other  intent  but  to 
avoid  being  sued  or  molested  by  the 
said  defendants,  wha  are  proceeding, 
or  tlireaten  to  proceed,  at  law  against 
him  for  the  recovery  of  the  rent  of  the 

said  ,   in    the   bill   mentioned. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2029. 

B.  Affidavit  of    Secretary    to    Public 

Company    To    Be    Annexed    to 
Bill  of  Interpleader. 
I,    H.   D.,   of,   etc.,   make   oath   and 

say,  that  I  am  secretary  of  the = — 

insurance  company,  and  that  I  do  not, 
and  to  the  best  of  my  knowledge  and 
belief  the  said  insurance  company  do 
not,  nor  do  or  does  any  members  or 
member  thereof,  collude  with  either  of 
the  defendants  named  in  the  bill  here- 
unto annexed,  but  such  bill  is  filed  by 
me,  on  behalf  of  the  said  company,  of 
my  own  accord  for  relief  in  this  hon- 
orable court  (or,  if  the  company  is 
plaintiff  say,  ''but  such  bill  is  filed  by 
the  said  company  of  its  own  accord, 
for  relief,"  etc.)  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2030. 

in.    Orders. 

A.  Order  for  Injunction  in  Inter- 
pleader  on  Payment  Into  Court 

It  is  ordered  that  the  plaintiffs  W. 
and  B.  be  at  liberty  to  pay  the  sum 

of  $ insured  on  the  life  of  H., 

into  the  bank,  with  the  privity,  etc., 
to  the  credit  of  this  cause;  and  there- 
upon it  is  ordered  that  an  injunction 


be  awarded  to  restrain  the  defendants 
P.  and  M.,  his  wife,  from  proceeding 
in  the  action  at  law  commenced  by 
them  against  the  plaintiffs,  as  in  the 
bill  mentioned;  and  to  restrain  the  said 
defendants  from  commencing  or  pre- 
venting any  action  or  actions,  suit  or 
suits,  or  other  proceedings  against  the 
plaintiffs,  or  either  of  them,  to  recover 
the  money  insured  by  the  policies  in 
the  bill  mentioned.  Direction  for  in- 
vestment when  paid  in.  3  Dan.  Ch« 
PI.  &  Pr.  (Perkins'  ed.)  2327;  2  Seton 
Dec.  (Eng.  ed.  1862)  962. 

B.  Order  for  Injunction  on  Under- 
taking as  to  Subject-Matter, 

(Plaintiffs  sold  resin  to  Ws,  but  re- 
tained possession  at  Ws'  request;  Wa 
resold  to  B.,  who  before  delivery  be- 
came bankrupt.  Actions  were  brought 
against  the  plaintiffs  by  Ws^  and  by 
C,  etc.,  B.'s  assignees.  Blann  was 
assignee  under  trust  deed  for  the  cred- 
itors of  Ws.) 

And  the  plaintiffs  (by  their  counsel), 
undertaking     not     to     part     with     the 

tons  of  resin  mentioned  in  the 

plaintiff's  bill,  until  the  further  order 
of  this  court,  and  also  undertaking  to 
give  a  notice  of  motion  that  the  said 

tons  of  resin  may  be  sold  and 

the  proceeds  thereof  paid  into'  court, 
it  is  ordered  that  an  injunction  be 
awarded  to  restrain  the  defendants  Ws 
and  C.  from  prosecuting  the  actions 
at  law  commenced  by  them  respectively 
against  the  plaintiffs,  for  or  in  respect 

of  the  tons  of  resin  in  the 

bill  mentioned,  and  also  to  restrain  the 
said  defendants,  together  with  the  de- 
fendant Blann,  from  commencing  or 
prosecuting  any  further  or  other  action 
or   suit   against   the   plaintiffs,    for   or 

in  respect  of  the  said tons  of 

resin;  until,  etc.  3  Dan.  Ch.  PI.  ft  Pr. 
(Perkins'  ed.)  2328;  2  Seton  Dee.  (£ng. 
ed.  1862)  962. 

IV.    Decrees. 

A.    Decree  To  Interplead, 

This  court  doth  order  that  the  parties 
interplead;  and  for  that  purpose  it  is 
ordered  that  the  defendants  W.,  etc., 
proceed  in  the  action  of,  etc.,  brought 
by  them  against  the  plaintiffs  (as  in 
the  bill  mentioned),  with  liberty  fot 
the  defendants  C,  etc.,  the  assignees 
of  B.,  to  defend  such  action.  Direction 
to  tax  the  plaintiffs'  costs  of  suit,  and 
also  of  the  said  action,  and  of  the 
action  brought  by  the  defendants  C, 
etc.,  against  the  plaintiffs,  so  far  as  they 
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have  proceeded;  and  to  raise  and  pay 
such  costs  from  proceeds  of  sale  of  the 
resin  paid  into  court.  Adjourn,  etc., 
until  after  trial.  3  Dan.  Ch.  PI.  Sc  Pr. 
(Perkins'  ed.)  2329;  2  Seton  Dec.  (Eng. 
ed.  1862)  964. 

B.  Decree,  Action  Stayed  as  to  Policy 
Money;  Inquiry   Who  Entitled. 

(By  consent.)  Plaintiff  to  be  at  lib- 
erty  to   retain   the   sum    of  $ ■ 

for  his  costs  of  the  action  at  law  in 
the  bill  mentioned,  and  of  this  cause, 

out    of    the    sum    of     $ ,     the 

amount  due  upon  4;he  policy  in  the  bill 
mentioned.  And  it  is  ordered  that  the 
plaintiff  M.,  on  or  before,  etc.,  pay  the 

sum  of  $ — f  being  the  residue  of 

the  said  sum  of  $— ,  after  such 

retainer,  into  the  bank,  etc.,  to  the 
credit  of  the  cause.  Directions  to  in- 
vest; injunction  to  stay  the  defendant 
T.  from  prosecuting  the  action  at  law 
commenced  by  her  against  the  plaintiff, 
and  to  stay  her  and  the  other  defend- 
ants from  commencing  or  prosecuting 
any  other  action  against  the  plaintiff  or 
the  insurance  company  in  respect  of 
any  money  due  on  the  policy.  And  it 
is  ordered,  that  all  further  proceedings 
in  this  cause  be  stayed  as  regards  tne 
plaintiff;  and  as  between  the  defend- 
ants that  an  inquiry  may  be  made  who 

is  entitled  to  the  said  sum  of  $ . 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2329;  Macintyre  v.  Thomson,  2  Beton 
Dec.  (Bng.  ed.  1862)  964. 

V.    Under  Code. 

A.     Complaint,  Interpleader, 

I.  That  before  the  making  of  the 
claims  hereafter  mentioned  one  M.  N. 
deposited  with  the  plaintiff  (describe 
the  property)  for  (safe  keeping). 

n.  That  the  defendant  W.  X.  claims 
the  same  (under  an  alleged  assignment 
thereof  to  him  from  the  said  M.  N.) 

ni.  That  the  defendant  Y.  Z.  also 
claims  the  same  (under  an  order  of  the 
said  li£.  N.,  transferring  the  same  to 
him). 

IV.  That  the  plaintiff  is  ignorant  of 
the  respective  rights  of  the  defendants. 

v.  That  he  has  no  claim  upon  the 
said  property,  and  is  ready  and  willing 
toi  deliver  it  to  such  persons  as  the 
court  shall  direct. 

VT.  That  this  action  is  not  brought 
by  collusion  with  either  of  the  defend- 
ants. 

Wherefore,  the  plaintiff  demands 
judgment: 

1.    That  the  defendants  be  restrained, 


by  injunction,  from  taking  any  pro- 
ceedings against  the  plaintiff  in  rela- 
tion thereto. 

2.  That  they  be  required  tq  inter- 
plead together  concerning  their  claims 
to  the  said  property. 

3.  That  some  person  be  authorized 
to  receive  the  said  property  pending 
such  litigation. 

4.  That  upon  delivering  the  same  to 
such  (person)  the  plaintiff  be  dis- 
charged from  all  liability  to  either  of 
the  defendants  in  relation  thereto. 

5.  And  that  the  plaintiff's  costs  be 
paid  out  of  the  same.  1  Abb.  Forma 
567. 

B.  Oath  Denying  Collusion,  To  Annex 

to  Complaint  of  Interpleader, 
That  he  does  not  bring  this  action 
by  the  consent,  knowledge,  privity,  or 
combination  of  any  or  either  of  the  de- 
fendants in  this  action,  but  only  of 
his  own  free  will,  for  relief  in  this 
court.    2  Abb.  Forms  328. 

C.  Interpleader,  Order  for  Judgment 

and  Beference, 

(Recitals  of  proceedings  as  In  other 
cases,   continuing): 

Thereupon  it  is  ordered  and  adjudged, 
that  the  said  complaint  (or  bill  of 
interpleader)  is  properly  brought  by  the 
plaintiffs  in  this  action;  that  the 
plaintiffs  be  paid  their  costs  of  this 
action,  to  be  taxed  by  deducting  the 
same  from  out  of  the  fund  in  the  com- 
plaint mentioned,  and  dollars 

as  an  additional  allowance;  and  that 
the  plaintiffs  thereupon,  within  thirty 
days  next  hereafter,  pay  into  court, 
and  deposit  the  amount  of  the  residue 
of  said  fund,  principal  and  interest  to 
the  time  of  such  payment,  with  the 
clerk  of  this  court,  for  the  benefit  of 
such  of  the  defendants  as  shall  be 
found  to  be  entitled  thereto;  and  that 
the  plaintiffs  so  paying  said  amount 
into  court,  and  depositing  the  same  with 
the  clerk  of  this  court,  be  dismissed 
from  the  further  prosecution  of  this 
action,  and  thereupon  be  released,  ac- 
quitted, and  discharged  from  all  claims 
or  liability  to  either  or  any  of  the  de- 
fendants in  this  action,  for,  upon,  or 
by  reason  of  said  fund,  on  the  payment 
thereof  into  court  as  aforesaid. 

And  it  is  further  ordered,  ^adjudged, 
and  decreed,  that  the  said  defendants 
do  interplead,  settle,  and  adjust  their 
several  claims,  demands  and  matters  in 
controversy  in  this  action,  as  oetween 
themselves. 
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(And  for  that  purpose,  it  is  further 
ordered  and  adjudged,  that  it  be,  and 
is  hereby  referred  to  B.  F.,  esq.,  coun- 

sellor-at-law,  of ,  as  sole  ret- 

eree,  to  hear  and  determine  the  same, 
fourteen  days'  notice  of  such  hearing 
to  be  first  given  to  the  respective  de- 
fendants, or  their  attorneys,  with  power 
to  require  said  several  defendants  to 
present,  try,  and  determine  their  sev- 
eral and  respective  claims  to  said  fund 
in  controversy  before  him,  in  such  man- 
ner and  under  such  regulations  as  he 
may  deem  just  and  proper. 

That  the  said  referee,  among  other 
things,  examine,  ascertain,  and  deter- 
mine which  of  said  defendants  is  en- 
titled to  the  said  fund  so  deposited  with 
the  clerk  of  this  court;  and  if  he  shall 
be  of  the  opinion  that  any  one  or  more 
of  the  said  defendants  is,  or  are,  equit- 
ably entitled  to  have  a  share  in  the 
same,  that  said  referee  also  ascertain 
and  determine  what  portion  of  said 
fund  belongs  to  each;  and  that  said 
referee  do  find,  decide,  and  report 
thereon  with  all  convenient  speed.  2 
Abb.  Forms  557. 

VL    By  Motion. 

A.  Affidavit  in  Action  for  Becovery 
of  Money, 

Y.  Z.,  being  duly  sworn  says: 

I.  That  he  is  president  of  the  de- 
fendants above  named,  who  are  a  bank- 
ing corporation,  duly  incorporated  by 
and  under  the  laws  of  this  state. 

IL  That  the  above  entitled  action 
has  been  commenced,  and  is  now  actual- 
ly pending,  in  this  court  against  the 
above  named  defendants  on  a  contract; 
and  that  the  said  defendants  havQ  not 
yet  answered  therein  and  their  time 
to  do  so  does  not  expire  until  the 
day  of next. 

III.     That  said  action  is  brought  to 

recover   the   sum   of dollars, 

deposited  with  the  said  defendants  on 

or  about  the day  of , 

18 ,  by   one  M,   N.;   and   that  the 

plaintiff  claims  to  be  entitled  to  said 
moneys  so  deposited,  under  an  assign- 
ment thereof  to  him  by  the  said  M.  N. 

rv.     That   on  the  day   of 

— ; ,   18 y   one   O.   P.    gave   to 

said  defendants  notice  that  he  had  been 
appointed  receiver  of  all  the  property 
of  the  said  M.  N.,  and  demanded  of 
said  defendants  that  they  pay  the  said 
deposit  to  him;  which  demand  was 
made  without  any  collusion  with  these 
defendants.    And  this  deponent  further 


says,  that  the  defendants  are  not  ac- 
quainted with  the  respective  merits  of 
said  claims,  and  do  not  know  to  which 
of  said  parties  they  can  safely  pay  said 
money;  but  hereby  offer  to  pay  the 
same  into  court,  upon  being  discharged 
from  liability  to  either  of  them,  in  or- 
der that  said  several  claimants  may 
interplead,  and  settle  their  claims  be- 
tween themselves.     2  Abb.  Forms  238. 

B.  Affidavit,  in  Action    for   Specific 

Property. 
Y.   Z.,  being  duly  sworn,   says: 
I.-    That  he  is  the  defendant  in  the 
above  entitled  action. 

II.  That  the  complaint  herein  was 

served  on ,  and  no  answer  has 

yet  been  served  or  filed. 

III.  That  the  property  which  is 
claimed  by  the  complaint  herein  was 
consigned  to  deponent  by  one  M.  N., 
of  ,  subject  to  his  order. 

JVk  That  the  same  property  is 
claimed  by  one  O.  P.,  of ,  un- 
der a  written  order  of  the  said  M.  N., 
dated ,  and  directing  its  de- 
livery to  him  as  the  alleged  purchaser 
thereof;  while  the  plaintiff  herein 
claims  under  a  general  assignment  of 
all  the  property  of  the  said  M.  M.,  to 
him,  executed  by  the  said  M.  N.  on  the 
same  day. 

V.  That  the  defendant  is  ignorant 
of  the  rights  of  the  respective  claim- 
ants, and  is  not  acting  in  collusion  with 
either  of  them. 

YI.  That  the  defendant  is  ready  and 
willing  to  deliver  the  said  property  to 
such  person  as  the  court  may  direct, 
upon  being  discharged  from  liability 
to  either  of  the  said  claimants.  2  Abb. 
Forms  240. 

C.  Notice  of  Motion  for  Interpleader, 
Take   Jiotice,   that    on    the    affidavit 

herewith  served,  and  on  the  complaint 
herein,  the  defendant  will  move  the 
court,  at  a  special  term  to  be  held  at 

,    on    the day    of 

,   18 ,  at  o'clock 


in  the 


noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  to  sub- 
stitute 0.  P.,  of ,  in  his  place, 

as  defendant  herein,  and  to  discharge 
this  defendant  from  liability  to  either 
the  plaintiff  or  the  said  O.  P.  con- 
cerning the  agreement  (or  otherwise  de- 
signate the  contract)  mentioned  in  the 
complaint,  upon  this  defendant's  pay- 
ing   into    court    the    sum    of 

dollars,  the  amount  claimed  in  the  sum- 
mons herein   (or,  if  the  action  is  for 
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speeifie  property  say,  concerning  the 
property  mentioned  in  the  complaint, 
upon  said  defendant's  transferring  the 
same  to  sneh  person  as  the  conrt  may 
direct);  or  for  sneh  other  relief  as 
may  be  just  (and  for  the  costs  of  this 
motion).    2  Abb.  Forms  238. 

D.    Orders, 

1.  Order  for  Interpleader. 
Ordered,  that  on  payment  by  the  de- 
fendant to  the  clerk  of  the  county  of 

_ ,  of  the  amount  claimed  in  the 

summons  herein,  principal  and  interest, 
less  ten  dollars  costs  of  this  motion, 
within  five  days  from  the  entry  of  this 
order,  O.  P.  be  substituted  as  defend- 
ant in  this  action  in  place  of  T.  Z., 
the  defendant  above  named,  and  that 
said  Y.  Z.  thereupon  be  discharged 
from  liability  to  either  the  plaintiff 
above  named  or  said  O.  P.  And  it  is 
further  ordered,  that  if  the  said  O.  P. 
does  not  appear  and  defend  this  action 
within  twenty  days  after  service  upon 
him  of  a  copy  of  this  order,  together 
with  a  copy  of  the  complaint  herein, 
the  plaintiff  may  apply  ex  parte  foi 
an  order  that  the  money  so  deposited 
be  paid  over  to  him.  2  Abb.  Forms 
241. 

2.  Order  of  Interpleader,  Delivery 
of  Specific  Property,  and  Ap- 
pointing Receiver  Therefor. 

Ordered,  I.  That  the  defendant  de- 
liver the  property  mentioned  in  the 
complaint  herein  to  B.  S.,  esq.,  of 
•,  who  is  hereby  appointed  re- 


■,  be  sub* 


ceiver  thereof. 

n.  That  O.  P.,  of 
stituted  as  defendant  in  this  action, 
in  place  of  the  above  named  Y.  Z.;  who 
shall,  upon  delivery  of  the  said  prop- 
erty to  the  said  receiver,  be  discharged 
from  all  liability  therefor,  either  to 
the  plaintiff  or  to  the  said  O.  P. 

m.  That  the  said  receiver  hold  the 
said  property,  subject  to  the  further 
direction  of  this  court.  (If  any  special 
authority  is  needed  as  for  the  collec 
tion  of  incomes,  or  the  sale  of  the 
property,  insert  it  here.) 

IV.  That  within days  after 

entry  (or,  notice)  of  this  order,  the 
plaintiff  serve  a  summons  and  a  copy 
of  his  complaint,  amended  as  he  may 
see  fit  (with  a  copy  of  this  order),  upon 
the  said  O.  P.;  and  that  the  said  O.  P. 

answer  such  complaint  within ■ 

days  thereafter. 

V.  That  if  the  plaintiff  neglect  to 
serve  his  summons  and  complaint  and 


this  order  as  herein  directed,  the  de- 
fendant Y.  Z.  may  apply  to  the  court 
for  an  order  dismissing  the  action,  and 
that  the  said  property  be  delivered  by 
the  receiver  to  the  said  defendant 
Y.  Z.;  and  if  the  said  O.  P.  neglect 
to  answer  such  complaint,  if  served  as 
herein  directed,  the  plaintiff  may  ap- 
ply on  notice,  for  an  order  that  said 
property  be  delivered  by  the  receiver 
to  the  plaintiff. 

VI.     That dollars  costs  be 

allowed  to  the  said  Y.  Z.,  to  be  de- 
ducted by  him  out  of  the  fund  (or,  to 
be  paid  by  the  plaintiff,  and  allowed 
to  him  in  case  of  his  final  recovery  of 
judgment).    2  Abb.  Forms  242. 
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L    Complaints. 
A.    Complaint  Against  a  Single  Car* 

Tier. 
Interstate    Commerce    Commission. 

A.  B. 


The 


against 
Bailroad  Company. 


The  petition  of  the  above  named 
complainant  respectfully  shows: 

I.  That  (here  let  complainant  state 
his  occupation  and  place  of  business). 

II.  That  the  defendant  above  named 
is  a  common  carrier  engaged  in  the 
transportation  of  passengers  and  prop- 
erty by  railroad  between  points  in  the 
state   of  — ^—  and   points   in   the 

state  of f  and  as  such  common 

carrier  is  subject  to  the  Act  to  Begu- 
late  Commerce. 

in.  That  (here  state  concisely  the 
matters  intended  to  be  complained  of. 
Continue  numbering  each  succeeding 
paragraph  as  in  Nos.  I,  II  and  III). 

Wherefore  the  petitioner  prays  that 
the  defendant  may  be  required  to  an- 
swer the  charges  herein,  and  that  after 
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due  hearing  and  investigation  an  order 
be  made  commanding  the  defendant  to 
cease  and  desist  from  said  yiolations 
of  the  Act  to  Regulate  Commerce,  and 
for  such  other  and  further  order  as  the 
commission  may  deem  necessary  in  the 
premises.  (If  reparation  for  any 
wrong  or  injury  be  desired,  the  peti- 
tioner should  state  the  nature  and  ex- 
tent of  the  reparation  he  deems  proper). 

Dated  at  , , 

18—.  A.  B. 


SUte  of 


(Complainant 's  signature.) 


County  of 


88.: 


A.  B.,  being  duly  sworn,  says  that 
he  is  the  complainant  in  this  proceed- 
ing, and  that  the  matters  set  forth  in 
the  foregoing  petition  are  true  as  he 
verily  believes.  A.  B, 

Subscribed  and  sworn  to  before  me 

this day  of ,  18 — . 

C.  D., 
Justice  of  the  peace. 
(Or   other   officer    authorized   to   ad- 
minister oaths.)  .  2  Int.  Com.  Bep.  App. 
IV,  p.  53. 

B.  Complaint  Against  Joint  or  Con' 

neeting  Carriers. 
Interstate  Commerce  Commission. 

A.  B. 


The 


against 
Bailroad  Company. 


(Here  set  out  in  full  the  titles 
of  the  several  carriers  com- 
plained against.) 

The  petition  of  the  above  named 
complainant  respectfully  shows: 

I.  That  (here  let  complainant  state 
his  occupation  and  place  of  business). 

n.  That  the  defendants  above 
named  are  common  carriers,  and,  under 
a  commod  control,  management,  or  ar- 
rangement, for  continuous  carriage  or 
shipment,  are  engaged  in  the  transpor- 
tation of  passengers  and  property 
wholly  by  railroad  (or  partly  by  rail- 
road and  partly  by  water,  as  the  case 

may  be)  between ,  in  the  state 

of J  and ,  in  the  state 

of  ,  and  as  such  common  car- 
riers are  subject  to  the  .Act  to  Begulate 
Commerce. 

(Then  proceed  as  in  form  No.  1, 
I,  A.)    2  Int.  Com.  Bep.  App.  IV,  p.  53. 

C.    Notice  to  Complainant. 
The   Interstate   Commerce   Commission. 
Washington,  D.  C,  , ,  188—. 


Your  petition   against  the  ■ 

company,  under  section  18  of  the  Aet 
to  Begulate  Commerce,  approved  Feb- 
ruary 4,  1887,  and  amended  March  2, 
1889,  is  received  and  placed  on  file. 

A  statement  of  the  charges  made 
has  been  forwarded  to  the  carrier  for 
satisfaction  or  answer  within  twenty 
days. 

For  the  commission: 


Secretary. 
2  Int.  Com.  Bep.  App.  IV,  p.  53. 

IL    Aiisww. 

A.    Notice  To  Answer, 
The  Interstate  Commerce  Commission. 


Washington,  D.  C, 
To  the 


188—. 


Enclosed   please   find    a   copy    of   a 
petition    filed    against     youi 


company,  embracing  a  statement  of 
charges  made  by  under  sec- 
tion 13  of  the  Act  to  Begulate  Com- 
merce, approved  February  4,  1887,  and 
amended  March  2,  1889. 

You  are  hereby  called  upon  to  sat- 
isfy the  complaint  or  to  answer  the 
same,  in  writing,  within  twenty  days 
from  this  date. 

For  the  commission: 


Secretary. 
2  Int.  Com.  Bep.  App.  IV,  p.  53. 
B.    Answer. 

Interstate    Commerce    Commission. 

A.  B. 
against 

The Bailroad  Company. 

The  above  named  defendant,  for  an- 
swer to  the  complaint  in  this  proceed' 
ing,  respectfully  states: 

I.  That  (here  follow  the  usual  ad- 
missions, denials  and  averments.  Con- 
tinue numbering  each  succeeding  para- 
graph.) 

Wherefore  the  defendant  prays  tlial 
the  complaint  in  this  proceeding  be 
dismissed. 

The  Bailroad  Company. 

By  E.  F., 
(Title  of  omcer.) 

State  of f 

County  of ,  ss.: 

E.  F.,  being  duly  sworn,  says  that 
he  is  the of  the rail- 
road company,  defendant  in  this  pro- 
ceeding, and  that  the  foregoing  answer 
is  true  as  he  verily  believes. 

E.  P. 
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Subscribed  and  sworn  to  before  me 

this day  of ,  18 — . 

C.  D., 
Jnstiee  of  the  peace. 
(Or   other   officer   authorized    to   ad- ' 
minister  oaths.)    2  Int.  Com.  Rep.  App. 
IV,  p.  54. 

G.    Acknowledgment  of  Answer. 
Interstate    Commerce    Commission. 


Washington, 


188—. 


The  commission  acknowledges  the  re- 
ceipt   of     an     answer    made    bj     the 

Bail company    to   the 

complaint   filed   against   said   compftny 

by  f   and   the   same 

has  been  filed. 

For  the  commission: 

Very  respectfully, 


Secretary. 
2  Int.  Com.  Bep.  App.  IV,  p.  54. 

in.    Hearing. 

A.    Notice  hy  Carrier  Under  Bule  V, 
Interstate    Commerce    Commission. 


The 


A.  B. 

against 
Bailroad  Comp&ny. 


Notice  is  hereby  given  under  Bule 
V  of  the  Bules  of  Practice  in  proceed- 
ings before  the  commission  that  a  hear- 
ing is  desired  in  this  proceeding  upon 
the  facts  as  stated  in  the  complaint. 

The Bailroad  Company, 

By  E.  F., 
(Title  of  officer.) 
2  Int.  Com.  Bep. 'App.  IV,  p.  54. 
B,    Notice  of  Bearing, 
Interstate    Commerce    Commission. 
Washington, ,  188 — . 


The   case    of 
rail — 


against    the 


is  assigned  for  hearing 
a.  m.,  at 


company 


-,  188-, 


For  the   commission: 


Secretary. 
2  Int.  Com  Bep.  App.  IV,  p.  54. 

ZV.    Kotlco  of  Taking  DepositionB  Un 
dor  Rule  zn. 
Interstate    Commerce    Commission. 

A.  B. 


The 


against 

-  Railroad  Company. 


You  are  hereby  notified  that  6.  H. 
will  be  examined  before  C.  D.,  a 
(title  of  officer  or  magis- 
trate),  at  ,   on   the  ■ 

-,    18—,    at 


-noon,  as  a  wit- 


day   of 

o'clock  in  the 

ness  for  the  above  named  complainant 
(or  defendant,  as  the  case  may  be), 
according  to  the  act  of  congress  in 
such  case  made  and  provided,  and  the 
rules  of  practice  of  the  Interstate  Com- 
merce Commission;  at  which  time  and 
place  you  are  notified .  to  be  present 
and  take  part  in  the  examination  of 
the  said  witness. 

Dated ,  18 — . 

I.  J. 

(Signature  of  complainant  or  defend- 
ant, or  of  counsel.) 

To  A.  B.,  the  above  named  complain- 
ant (or  the railroad  company, 

the  above  named  defendant;  or  to  K. 
L.,  counsel  for  the  above  named  com- 
plainant or  defendant).  2  Int.  Com. 
Bep.  App.  IV,  p.  54. 

y.    Snbpoona. 

Interstate    Commerce    Commission. 
To . 


You  are  hereby  required  to  appear 

before    in   the   matter  of   a 

complaint  of against , 

as  a  witness  on  the  part  of  . 

on  the day  of ,  188 — , 


at 


o'clock  at 


and 


bring     with     you     then     and     there 


Dated 
(Seal.) 


Commissioner. 


Attorney  for 


(Notice. — ^Witness  fees  for  attend- 
ance under  this  subpoena  are  to  be  ' 
paid  by  the  party  at  whose  instance 
the  witness  is  summoned,  and  every 
copy  of  this  summons  for  the  witness 
must  contain  a  copy  of  this  notice.) 
2  Int.  Com.  Bep.  App.  IV,  p.  54. 
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.    CBOSS-BEFEBENCE: 
Paktition  : 
Petition  Ito  Be  Admitted  as  Defend- 
ant in  Partition* 
Order   To   Admit   Petitioner  as  De- 
fendant in  Partition; 

L    Petitions. 
A.    Petition  by  Landlord  To  Be  Made 
Defendant  in  Ejectment, 

In  the  matter  of  the  petition  of  0.  D. 
to  be  made  a  party  defendant  in  an 
action  pending  in  this  court  between 

A.  B.,   plaintiff,  and  Y.  Z.,   defend- 
ant. 

To  the  supreme  court  held  in  and  for 

the  county  of  : 

The  petition  of  your  petitioner,  C.  D., 
shows  to  this  court: 

I.  That  an  action  is  now  pending  in 
this  court  by  A.  B.,  plaintiff,  against 
T.  Z.,  defendant,  for  the  recovery  of 
the  possession  of  certain  real  property, 

situated    in    ,    and    known    as 

number  ^  street,  and 

more  particularly  described  in  the  com- 
plaint in  said  action;  which  action  the 
petitioner  is  informed  and  believes  (is 
at  issue,  but)  has  not  proceeded  to 
judgment. 

II.  That  said  Y.  Z.  occupies  said 
premises  as  tenant  of  your  petitioner, 
and  not  otherwise.  That  your  peti- 
tioner claims  in  good  faith  to  be  the 
owner  in  fee  simple  of  said  premises 
(here  may  briefly  indicate  source  of 
title,  e.  g.,  thus),  having  purchased  the 

same  at  a  sale  by  the  sheriff  of , 

upon  a  judgment  and  execution  duly 
issued  thereon  against  the  property  of 
one  M.  N.,  who  as  your  petitioner  is 
informed  and  believes,  was  the  owner 
in  fee  simple  of  said  premises  at  the 
time  of  said  sale. 

Wherefore,  your  petitioner  prays 
that  he  may  be  made  a  party  defend- 
ant in  said  action,  and  may  be  allowed 
to  defend  the  same,  and  that  he  may 
have  such  other  relief  as  may  be  just. 
(Verification.)     2  Abb.  Forms  235. 

B.  Petition  hy  Owner,  Goods  Seized 

on  Attachment, 
**To  the  judge  of  the  circuit  court  of 
Greenville  county: 


''The  petition  and  claim  of  thd 
Pennsylvania  Steel  Company  of  Phil- 
adelphia, in  the  State  of  Pennsylvania, 
respectfully   shows: 

"1.  That  the  Pennsylvania  Steel 
Company  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  of 
Pennsylvania. 

"2.  That  the  Pennsylvania  Steel 
Company  prior  to  the  fifth  day  of  June, 
1888,  contracted  with  the  Georgia  Con- 
struction and  Investment  Company,  de- 
fendant in  the  above  entitled  suit,  to 
sell  to  said  company  a  lot  of  steel 
rails  for  construction  of  a  railroad,  at 
a  price  and  on  terms  of  sale  agreed 
upon  between  them. 

''3.  That  on  the  fifth  day  of  June, 
1888,  the  Pennsylvania  Steel  Company, 
in  pursuance  of  said  contract  of  sale, 
caused  to  be  shipped  from  the  city  of 
Philadelphia,  in  the  state  of  Pennsyl- 
vania, via  the  Port  Boyal  and  Augusta 
Railroad,  thirteen  hundred  and  four 
steel  rails,  weighing  three  hundred  and 
twenty-five  gross  tons,  to  be  trans- 
ported by  the  Port  Royal  and  Augusta 
Railroad  Companv  and  its  connecting^ 
lines  to  Greenville,  in  the  State  of 
South  Carolina,  and  there  to  be  de- 
livered to  the  said  Georgia  Construction 
and  Investment  Company. 

"4.  That  likewise,  in  pursuance  of 
said  contract  of  sale,  the  said  Penn- 
sylvania Steel  Company  on  the  15th 
day  of  June,  1888,  caused  to  be  shipped 
from  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  via  the  Port 
Royal  and  Augusta  Railroad,  twenty- 
seven  hundred  and  six  steel  rails, 
weighing  six  hundred  and  seventy-five 
29-224  tons,  to  be  transported  by  the 
Port  Royal  and  Augusta  Railroad  and 
its  connecting  lines  to  Greenville^  in 
the  State  of  South  Carolina,  and 
there  to  be  delivered  to  the  said 
Georgia  Construction  and  Investment 
Company. 

^'5.  That  at  the  times  hereinafter 
mentioned  there  was  and  still  is  due  to 
the  Pennsylvania  Steel  Company  by  the 
said  Georgia  Construction  and  Invest- 
ment Company,  for  and  on  account  of 
the  purchase  money  of  the  said  steel 
rails  so  shipped  under  said  contract  of 
sale,  the  sum  of  sixteen  thousand  and 
five  hundred  dollars. 

"6.  That  a  portion  of  said  steel 
rails,  viz.:  271  at  Laurens  depot,  in 
the  County  of  Greenville,  being  still 
in  the  course  of  transportation  and  be- 
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fore  delivery  to  the  said  Georgia  Con- 
'fltruction  and  Investment  Company,  the 
vendees  under  said  contract  of  sale, 
were  levied  upon  nnder  a  warrant  of 
attachment  issued  by  the  clerk  of  the 
court  of  Greenville  County  in  the 
above  entitled  suit,  under  which  war- 
rant the  sheriff  of  Greenville  County 

on  the  day  of ,  1888, 

returned  as  attached  the  said  271  rails 
at  said  point  above  named.  That  the 
remainder  of  said  rails  so  levied  upon 
under  said  warrant  by  the  sheriff  of 
Greenville  CountJ-,  viz.:  70  at  McBee's 
depot  lot,  in  the  County  of  Greenville, 
330  near  Reedy  River  Church,  in  the 
County  of  Greenville,  and  107  near 
Garter's  Shop,  in  the  County  of  Green- 
ville, were  at  the  time  of  said  levy 
in  the  possession  of  the  said  Georgia 
and  Construction  and  Investment  Com- 
pany, but  were  held  by  the  said 
Georgia  Construction  and  Investment 
Company,  subject  to  the  order  of  your 
petitioner,  the  Pennsylvania  Bteel 
Company,  and'  as  the  property  of  the 
said  Pennsylvania  Steel  Company  un- 
til paid  for. 

'^7.  That  subsequent  to  the  making 
of  the  said  contract  of  sale  and  before 
delivery  of  the  said  rails  to  the  said 
Georgia  Construction  and  Investment 
Company,  and  before  the  issuing  of 
the  notices  hereinafter  mentioned,  the 
said  Georgia  Construction  and  Invest- 
ment Company  became  and  still  is 
insolvent  and  unable  to  pay  the  said 
sum  of  $16,^00  so  due  by  it  to  the 
Pennsylvania  Steel   Company. 

"8.  That  the  said  Port  Royal  and 
Augusta  Railroad  Company  and  its 
connecting  lines,  in  whose  custody  and 
under  whose  control  said  rails  were  at 
the  time  undelivered,  were  duly  no- 
tified by  the  said  Pennsylvania  Steel 
Company  not  to  deliver  the  rails  so 
shipped  under  said  contract  of  said 
sale,  and  said  notices  were  given  be- 
fore the  delivery  of  said  rails  to  the 
said  Georgia  Construction  and  Invest- 
ment Company. 

"Wherefore  your  petitioner  claims 
the  said  steel  rails  mentioned  in  par- 
agraph 6  hereof  as  its  property,  and 
prays  that  the  same  may  be  so  ad- 
judged, and  that  the  sheriff  of  Green- 
ville County  may  be  ordered  to  de- 
liver the  same  to  your  petitioner,  and 
for  such  other  and  further  relief  as 
may  be  just,  together  with  the  costs 
of   this   proceeding.''     Central  R.    Co. 


V,  Georgia  Const.  &  Inv.  Co.,  32  S.  C. 
319,   11   S.   E.   192. 

Note, — Not  directly  in  question,  but 
sufficiency  necessary  to  decision. 

C.    Petition  for  Intervention  by  Ex- 
ecution Creditor,  Suit    Against- 
Levying  Officer, 

"Comes  now  E.  M.  Ensfield  &  Co., 
and  shows  to  the  court  that  they  re- 
covered a  judgment  in  the  circuit  court 
of  the  United  States,  district  of  -Ne- 
braska, against  Warren  D.  and  A.  S. 
Howard,  doing  business  as  Howard 
Bros.,  for  the  sum  of  $695  and  costs, 
in  an  action  pending  in  said  court 
wherein  £.  M.  Ensfield  .&  Co.  was 
plaintiff  and  said  Howard  Bros,  was 
defendant;  that  an  execution  was  duly 
issued  upon  said  judgment  and  deliv- 
ered to  Brad  B.  Slaughter,  marshal  of 
said  court,  and  one  of  the  defendants 
herein;  that  said  execution  was  duly' 
levied  upon  a  stock  of  general  mer- 
chandise and  certain  notes  and  book 
accounts  as  property  of  said  Howard 
Bros,  by  said  marshal,  through  his 
duly  appointed  deputy,  R.  Q.  Stewart, 
defendant  herein;  that  said  property 
was  advertised  and  sold  according  to 
law  by  said  marshal  and  his  deputy; 
said  property  so  levied  upon  and  sold 
is  the  same  property  for  the  alleged 
conversion  of  which  plaintiff  herein 
seeks  to  recover  from  defendants  here- 
in; that  the  plaintiff  to  this  action 
claims  to  have  been  owner  of  said 
property  at  the  time  of  said  levy 
and  sale  which  your  petitioner  al- 
leges is  untrue,  and  says  that  said 
property  at  the  time  of  said  levy  and 
sale  was  the  property  of  said  Howard 
Bros.;  that  the  claim  of  said  W.  S. 
Howard  to  the  ownership  of  said  prop- 
erty is  made  in  pursuance  of  a  con- 
spiracy and  confederation  between  him 
and  said  Howard  Bros.,  to  hinder, 
cheat,  and  defraud  the  creditors  of 
said  Howard  Bros.,  and  particularly 
your  petitioners.  Your  petitioners 
caused  said  levy  and  sale  to  be  made 
as  aforesaid,  and  have  obligated  them- 
selves to  indemnify  and  save  harm- 
less the  said  marshal  from  all  dam- 
ages and  liabilities  such  marshal  might 
incur  by  reason  jof  the  making  of  such 
levy  and  sale.  Said  Howard  Bros,  be- 
ing insolvent,  your  petitioner  has  an 
interest  in  the  controversy  in  this  case, 
adverse  to  the  plaintiff,  and  as  judg- 
ment  creditor    under    said    execution, 
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and  is  the  real  party  in  interest  in  the 
defense  of  this  case. 

**  Wherefore  your  petitioners  pray 
that  they  may  be  made  parties  defend- 
ant in  this  case  and  be  permitted  to  de- 
fend the  same,  and  that  an  order  be 
made  to  that  effect,  and  that  they  be 
given  a  reasonable  time  in  which  to 
plead.''  Howard  i?.  Stewart,  34  Neb. 
7«5,  52  N.  W.  714. 

Note. — Not  directly  in  controversy, 
but  its  sufficiency  necessary  to  decision. 

H.    Affidavit  by  Owner  of  Chattels  on 
Mo:tion  To  Be  Made  Party. 

C.  D.  being  duly  sworn,  says: 

I.  That  the  above  entitled  action  is 
brought  for  the  recovery  of  the  pos- 
session of  certain  personal  property,  to- 
wit  (one  hundred  barrels  of  flour); 
which  action  has  not,  as  deponent  is 
informed  and  believes,  proceeded  to 
judgment. 

II.  That  the  defendant  received  the 
said  (fiour)  from  this  deponent  for 
storage,  and  this  deponent  is  the  sole 
owner  thereof. 

III.  That  the  claim  of  the  plaintiff 
in  this  action  is  made  adversely  to  de- 
ponent's title,  and  deponent  desires  to 
litigate  the  question  directly  with  him. 
2  Abb.  Forms  236. 

m     Notice  of  Motion  by  Owner  of 
Obattela  To  Be  Made  Party. 

(Title  as  in  I;  or  if  the  motion  is  on 
affidavit  alone,  entitle  in  the  cause.) 

Please  take  notice,  that  on  the  an- 
nexed petition  (or,  affidavit),  and  on 
the  pleadings  in  this  action,  the  under- 
signed will  move  the  court,  at  a  spe- 


-,  18- 


cial  term  to  be  held  at  '■ ,  on 

the day  of  

at  o'clock   in    the 

noon,  or  as  soon  thereafter  as  coun* 
sel  can  be  heard,  for  an  order,  undez 
§122  of  the  Code  of  Procedure,  direct- 
ing C.  D.,  the  petitioner  above  named, 
to  be  made  a  party  defendant  in  the 
action  now  pending  in  this  court  be- 
tween A.  B.,  plaintiff,  and  Y.  Z.,  de- 
fendapt,  and  for  such  other  relief  as 
may  be  just.    2  Abb.  Forms  236. 

IV.     Order  Bringing  In  Thitd  Person 
as  Party  Defendant. 
On    reading    and   filing   the    petition 
(or,    affidavit)    of  C.    D.,    dated     the 

day  of  ,  18 (and 

proof  of  due  service  of  notice  of  this 
motion),  and  on  motion  of  O.  P.  for 
said  C.  D.,  and  after  hearing  Q.  R. 
(or,  no  ono  appearing)   in  opposition: 


Ordered,  that  C.  D.  be  made  a  party 
defendant  herein,  and  that  the  sum- 
mons and  complaint  be  amended  ac- 
cordingly (and  that  plaintiff  have  leave 
to  amend  them  in  other  respects  as  he 
may  be  advised) ;  and  that  on  said  G.  D. 
causing  a  notice  of  appearance  for  him- 
self  herein  to   be  given   to   plaintiff's 

attorney  within   days    from 

the  entry  of  this  order,  a  copy  of  the 
complaint  as  amended  be  served  upon 
his  attorney  within  twenty  days  there- 
after, and  the  cause  thereupon  proceed 
in  like  manner  as  if  said  C.  D.  had 
been  originally  made  a  party  defend- 
ant herein.     2  Abb.  Forms  236. 

V.  Order  Pennltting  Intervention  With 
Oonditiona^ 

''It  is  hereby  ordered  that  said 
petitioners  have  leave,  and  leave  is 
hereby  granted  to  them,  to  intervene 
in  this  suit  for  their  own  interests, 
and  the  interests  of  those  whom  they 
represent,  and  to  that  end  to  appear 
in  the  suit  within  three  days,  as  de- 
fendants, in  the  same  manner  and  with 
like  effect  as  if  they  were  named  in 
the  original  and  supplemental  bills  as 
defendants  having  or  claiming  an  in- 
terest: Provided,  that  said  petitioners 
all  appear  by  the  same  solicitor  or 
solicitors.  This  order  to  be  without 
prejudice  to  proceedings  already  had; 
but  this  is  not  to  be  construed  as  de- 
priving the  petitioners  of  leave  to  ap- 
ply for  a  rehearing  or  review  of  any 
order  heretofore  made,  upon  due  no- 
tice to  the  parties  interested."  J£x 
parte  Jordan,  94  U.  S.  248,  24  U  ed. 
123. 
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OBOSS-REFERENCES : 
Illsoalitt,  How  Pleaded: 

Answer,  Note  for  Liquors  Sold  With- 
out liicense. 

PSNAI/riSS,  FORTEITUaES  AND  FINES: 

Complaint  for  Selling  Liquors  With- 
out License;  Alleging  Both  Sales 
in  Small  Quantities  and  Sales  To 
Drink  on  the  Premises; 

Complaint  for  Selling  Liquors  on  Sun- 
day or  Election  Bay; 

Complaint  by  WifQ  or  Husband 
Against  Dealer  in  Intoxicating 
Liquors  for  Illegally  Selling  to 
Plaintiff's   Husband   or   Wife. 

L  Indictment  for  Selling  Llqaon  Witb- 
ont  Licenae  (a). 

State   of   New   York,    County   of   Liv- 
ingston, ss: 

The  jurors  of  the  People  of  the  State 
of  New  York,  in  and  for  the  body 
of  the  county  of  Livingstdn  aforesaid, 
upon  their  oath  aforesaid,  present,  that 
John  Cramer,  late  of  the  town  of 
North  Dansville,  in  the  county  afore- 
said, on  the  tenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty,  at- the  town 
and  in  the  county  of  Livingston  afore- 
said, did  sell  and  cause  to  be  sold 
strong  and  spirituous  liquors  and  wines 
in  quantities  less  than  five  gallons  at  a 
time,  to  divers  citizens  of  this  State, 
and  to  divers  persons  to  the  jurors 
aforesaid  unknown,  and  did  then  and 
there  deliver  and  cause  to  be  deliv- 
ered, in  pursuance  of  such  sale  to  the 
said  divers  citizens  of  this  State,  and 
to  the  said  divers  persons  to  the  jurors 
aforesaid  unknown,  the  said  strong  and 
spirituous  liquors  and  wines  in  quan- 
tities less  than  five  gallons  at  a  time, 
to- wit:  One  pint  of  alcohol,  one  pint 
of  wine,  one  pint  of  gin,  one  pint  of 
brandy,  one  pint  of  rum,  one  pint  of 
whisky,  one  pint  of  spirits,  one  pint 
of  ale,  one  pint  of  strong  beer,  one 
pint  of  cordial,  one  pint  of  porter, 
one  pint  of  distilled  liquor,  and  one 
pint  of  mixed  liquors,  without  having 
a  license  therefor  granted  as  pro- 
vided in  the  act  of  the  legislature  of 
the  State  of  New  York,  entitled  '*An 


act  to  suppress  intemperance  and  to 
regulate  the  sale  of  intoxicating 
liquors,"  passed  April  16,  1857,  and 
without  any  lawful  authority,  against 
the  form  of  the  statute  ^n  such  case 
maae  and  provided,  and  against  the 
peace  of  the  People  of  the  State  of 
New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  John  Cramer,  on  the  tenth 
day  of  March,  in  the  year  aforesaid, 
at  the  town  of  North  Dansville,  in  the 
county  aforesaid,  did  sell  and  cause 
to  be  sold  strong  and  spirituous  liquors 
and.  wines  to  divers  citizens  of  this 
State,  and  to  divers  persons  to  the 
jurors  aforesaid  unknown,  and  did  then 
and  there  deliver  and  cause  to  be  de- 
livered, in  pursuance  of  such  sale,  to 
the  said  divers  citizens  of  this  State, 
and  to  the  said  divers  persons  to  the 
jurors  aforesaid  unknown,  the  said 
strong  and  spirituous  liquors  and  wines, 
to- wit:  One  pint  of  alcohol,  one  pint  of 
wine,  one  pint  of  gin,  one  pint  of 
brandy,  one  pint  of  rum,  one  pint  of 
whisky,  one  pint  of  spirits,  one  pint 
of  ale,  one  pint  of  strong  beer,  one 
pint  of  cordial,  one  pint  of  porter,  one 
pint  of  distilled  liquor,  and  one  pint  of 
mixed  liquors,  to  be  drank  in  the 
house  and  shop  of  him,  the  said  John 
Cramer,  there  situate,  and  in  the  out- 
house, yard  and  garden  appertaining 
thereto,  and  did  then  and  there  suf- 
fer and  permit  the  said  liquors  and 
wines  so  sold  by  him  and  under  his 
directions  and  authority,  to  be  drank 
in  his  house  and  shop,  and  in  the  out- 
house, yard  and  garden  thereto  be- 
longing, without  having  obtained  a  li- 
cense therefor  as  an  inn,  tavern,  or 
hotel  keeper,  and  without  being  in  any 
manner  thereunto  authorized  by  law, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  People  of  the  State 
of  New  York  and  their  dignity. 

G.   Bulkley,  District  Attorney. 

People  i>,  Cramer,  5  Park.  Crim. 
(N.  Y.)   171. 

Indictment  for  Selling  Liquors  Without 
License  (b). 

"John  Doe  Bodeckar,  whose  true 
Christian  name  is  to  the  prosecuting 
attorney  unknown,  in  King  county, 
state  of  Washington,  on  the  4th  day 
of  July,  1894,  unlawfully  and  wilfully 
did  sell  and  dispos.e  of,  for  and  in  con- 
sideration of  money,  intoxicating  malt 
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liquor,  to- wit;  beer,  commonly  known 
and  designated  as  lager  beer,  to  a  per- 
son and  persons  whose  name  is  to  the 
prosecuting  attorney  unknown,  said 
malt  liquor  then  and  there  being  an 
intoxicating  liquor  and  not  then  and 
there  sold  upon  the  written  prescrip- 
tion of  any  reputable  physician  or  for 
medical,  mechanical  or  scientific  pur- 
poses but  for  the  purpose  of  beverage 
only,  said  intoxicating  liquor  as  afore- 
said then  and  there  not  sold  within 
the  corporate  limits  of  any  city,  town 
or  village  or  within  one  mile  of  the 
corporate  limits  of  any  city,  town  or 
village,  or  within  one  mile  of  the  cor- 
porate limits  of  the  same,  he,  the  said 
John  Doe  Bodeckar,  whose  true  Chris- 
ti]in  name  is  unknown  to  the  prosecut- 
ing attorney  as  aforesaid,  not  then 
and  there  having  a  license  issued  by 
the  proper  authorities  to  sell  intoxicat- 
ing liquors  in  King  county,  state  of 
Washington."  State  v,  Bodeckar,  11 
Wash.  417,  39  Pac.  645. 

IL  AflldaTit  (Complaint)  SeUing  Ooa- 
trary  to  Law. 
That  on,  etc.,  at  the  county  of  Har- 
rison and  state  of  Indiana,  James  Welsh 
did  then  and  there  unlawfully  sell  ta 
one  Andrew  J.  Qlaze,  at  and  for  the 
price  of  5  cents,  a  less  quantity  than 
a  quart  of  beer  at  a  time,  to- wit: 
one  glass  of  beer  containing  a  half 
pint,  he  the  said  James  Welsh  not  then 
and  there  having  a  license  to  sell  in- 
toxicating liquors  in  a  less  quantity 
than  a  quart  at  a  time,  in  force  at 
the  time,  according  to  the  laws  of  said 
state,  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided, 
etc.  Welsh  r.  State,  126  Ind.  71,  25 
N.  E.  883,  9  L.  B.  A.  664. 

m.  Indictment^  Stiling  Leas  Than 
Pennitted  Quantity. 
M.  Tamler  and  Jos.  Polly  are  ac- 
cused by  the  grand  jury  of  the  county 
of  Multnomah,  state  of  Oregon,  by  this 
indictment,  of  the  crime  of  selling  spir- 
ituous liquors  in  this  state  in  less  quan- 
tities than  one  gallon,  without  having 
first  obtained  a  license  from  the  coun- 
ty court  of  the  county  of  Multnomah 
for  that  purpose,  committed  as  fol- 
lows: That  said  M.  Tamler  and  Jos. 
Polly  on  the  fifth  day  of  July,  A.  D. 
1889,  in  the  county  of  Multnomah  and 
state  of  Oregon,  did  unlawfully  and 
wilfully  sell  spirituous  liquors  in  this 
state,  namely,  whiskey,  in  less  quan- 
tities than   one   gallon,   to-wit:    about 


one  gill  of  whiskey  to  one  Timothy 
Maloy  for  ten  cents;  the  said  M.  Tam- 
ler and  Jos.  Polly  not  having  first 
then  and  there  obtained  a  license  from 
the  county  court  of  Multnomah  county 
for  the  purpose,  namely,  for  the  pur* 
pose  of  selling  that  quantity  of  liquor, 
contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Ore- 
gon. Dated  at  Portland  in  the  county 
aforesaid,  this  15th  day  of  July,  1889. 
State  r.  Tamler  &  Polly,  19  Ore.  528, 
25  Pac.  71. 

IV.  Informtftion  for  Illegally   Sailing 

Liquor  To  Be  Dnmk  on  Prem- 
ises. 
"State  of  Illinois,  Bureau  county,  ss. 
In  the  county  court  of  Bureau  coun- 
ty.   Of  the  August  term,  in  the  year 
of  our  Lord,  one  thousand  eight  hun- 
dred and  seventy-two. 
Be   it   remembered,  that  Charles    C. 
Warren,  county  attorney  for  the  coun- 
ty of  Bureau  and  State  of  Illinois,  and 
who  prosecutes  in  this  behalf   in   the 
name  and  by  the  authority  of  the  peo- 
ple of  the  State  of  Illinois,  in  his  own 
proper   person,    comes    now   here    into 
court,   and,   in   the   name  and  by   the 
authority  of  the  people  aforesaid,  gives 
the  court  to   be  informed  and   under- 
stand   that    Baltis   Myers,   on    the   1st 
day  of  July,  A.  D.  1872,  at  and  within 
the  county   of  Bureau   and    State    of 
Illinois,  and  without  him,  the  said  Bal- 
tis Myers,  having  first  obtained  a  li* 
cense    to    keep    a   grocery,     a    certain 
quantity  of  intoxicating  liquor  did  sell, 
to   be  drank  in,  upon   and   about  the 
building  or  premises  where  sold,  con- 
trary to   the  form   of   the   statute   in 
such    ease    made    and     provided,     and 
against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois. ' '  Myers 
V.  People,  67  111.  603. 

V.  Indictment  for  CMving  Away  on 

False  PresciipHon. 
**  State  of  West  Virginia,  Wayne 
county,  to-wit:  The  grand  jurors  of  the 
State  of  West  Virginia  in  and  for 
the  body  of  the  county  of  Wayne,  im- 
paneled and  sworn  in  the  circuit  court 
of  said  county,  and  now  attending  said 
court  upon  their  oaths,  present  that 
Alvin  Watts,  a  praetieing  physician, 
in  said  county,  on  the  Ist  day  of 
January,  1896,  for  the  purpose  of  aid- 
ing one  Fitzhue  Stephens,  a  licensed 
druggist  doing  business  as  such  in  said 
county,  in  violating  chapter  32  of  the 
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Code  of  West  Virginia,  in  the  unlaw- 
ful sale  of  spirituous  liquors,  did  un- 
lawfully give  one  G.  \V.  Fry  a  writ- 
ten prescription  for  spirituous  liquors, 
specifying  therein  the  said  G.  W.  i'ry 
as  the  person  to  whom  said  liquors 
were  to  be  furnished  by  said  Fitzhue 
Stephens,  druggist,  together  with  the 
kind  and  quantity  of  liquors  to  be  so 
furnished,  and  did  in  said  prescription 
falsely,  knowingly,  and  unlawfully 
state  that  said  spirituous  liquors  bo 
prescribed  were  absolutely  necessary  as 
a  medicine,  and  not  to  be  used  as  a 
beverage;  he,  the  said  Alvis  Watts, 
then  and  there  well  knowing  that  said 
spirituous  liquors  so  prescribed  for  the 
said  G.  W.  Fry  were  not  absolutely 
necessary  as  a  medicine  for  the  said 
G.  W.  Fry,  and  were  to  be  used  by 
him  as  a  beverage,  against  the  peace 
and  dignity  of  the  State."  State  v. 
Watts,  43  W.  Va.  182,  27  S,  E.  302. 

Note, — The  court  in  the  opinion  sug- 
gests this  language  instead  of  that  ot 
the  indictment:  ''That  Alvis  Watts,  a 
physician^  did,  on  the  Ist  day  of  Janu- 
ary, 1896,  in  the  county  aforesaid,  un- 
lawfully, for  the  purpose,"  etc.,  or 
''that  Alvis  WSatts,  a  physician,  on  the 
Ist  day  of  January,  1896,  did,  in  the 
county  aforesaid,  unlawfully,  for  the 
purpose,"  etc. 

VL  Inf  onnation.  Maintaining  Utilsance 
by  Selling  Liquor. 

"In  the  name  and  by  the  authority 
of  the  State  of  Kansas,  I,  Theodore 
Laing,  county  attorney  in  and  for  the 
county  of  Cloud,  in  said  state,  who 
prosecute  for  and  in  behalf  of  said 
Btate,  in  all  courts  sitting  in  and  for 
said  county  of  Cloud,  and  duly  em- 
powered to  inform  of  offenses  com- 
mitted within  said  county,  come  now 
here  and  give  the  court  to  understand 
and  be  informed,  that  Camille  Teis- 
sedre,  on,  to-wit,  the  first  day  of  June, 
A.  D.  1881,  and  on  divers  other  days 
and  times  between  that  date  and  the 
day  of  the  filing  of  this  information 
in  said  county  of  Cloud,  did  keep  the 
place  known  and  described  as  the  west 
room  of  Bartlett  &  Crump's  brick 
block,  situated  on  lot  one  of  block  five 
in  the  city  of  Clyde,  in  said  Cloud 
eonnty;  and  in  said  place  the  said 
Camille  Teissedre,  as  well  as  divers 
other  persons,  with  the  knowledge  and 
consent  of  the  said  Camille  Teissedre, 
then  and  on  said  other  days  and  times 
nnlawfnlly  did  sell,  barter,  give  away. 


and  keep  for  sale,  barter  and  use, 
intoxicating  liquors,  in  violation  of  the 
act  of  the  legislature  of  ^he  state  ot 
Kansas,  approved  February  19,  1881, 
entitled  'An  act  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors, 
except  for  medical,  scientific  and  me- 
chanical purposes,  and  to  regulate  the 
manufacture  and  sale  thereof  for  such 
excepted  purposes,'  to  the  common 
nuisance  of  the  people  of  said  state 
of  Kansas,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  state  of  Kansas."  State 
17.  Teissedre,  30  Kan.  210,  476,  2  Fac. 
108,  650. 

vn.  Ai&davlt^  Selling  Liquor  to 
ICinor. 
"George  King,  being  duly  sworn  ac- 
cording to  law,  upon  his  oath  says 
that,  on  the  26th  day  of  December, 
1879,  at  the  county  of  Wabash,  in  the 
State  of  Indiana,  one  Schuyler  Ham- 
ilton did  then  and  there  unlawfully 
sell  one  gill  of  intoxicating  liquor,  to- 
wit,  gin,  for  the  sum  of  ten  cents  in 
money,  the  same  being  less  than  a 
quart,  to  one  Orlando  C.  King,  who 
was  then  and  there  under  twenty-one 
years  of  age,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana."  State 
r.  Hamilton,  75  Ind.  238. 

vm.     Indictmenti   Selling  Liquor  on 
Sunday. 

"That  one  Valentine  Effinger,  late 
of  the  county  aforesaid,  at  the  county 

aforesaid,  on  the day  of  Juno, 

A.  D.  1886,  that  day  being  then  and 
there  the  first  day  of  the  week,  com- 
monly called  Sunday  (said  Valentine 
Effinger  being  then  and  there  a  dram- 
shop-keeper, having  license  as  such) 
did  unlawfully  then  and  there  sell  and 
dispose  of,  upon  and  about  his  prem- 
ises, to  one  Elbert  Stone,  then  and 
there  being,  certain  intoxicating  liqnor, 
to-wit,  one-half  pint  of  beer  for  ten 
cents,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  state."  State  v,  Effinger,  44  Mo. 
App.  81. 

DC.     Indictment,  Selling  on  Electioii 
Day. 

"In  the  name  and  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse 
T.  Newman,  of  the  county  and  State 
aforesaid,  with  the  offense   of  misde- 
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meanor;  for  that  the  said  T.  Newman, 
on  the  sixth  day  of  June  in  the  year 
1896,  in  the  county  aforesaid,  did  then 
and  there  unlawfully  and  with  force 
and  arms  then  and  there  sell,  give  and 
furnish  spirituous,  intoxicating  and 
malt  liquors  to  various  persons,  a  pri- 
mary election  being  then  and  there 
held  on  said  da^  to  elect  candidates 
for  the  democratic  party  of  said  coun- 
ty for  the  various  county  offices  of  said 
county."  Newman  v.  State,  101  Ga. 
534,  28  S.  E.  1005. 

X    Oomplalnti  Being  Open  at  Prohib- 
ited Hoar. 

«*0n  the  22d  day  of  July,  A.  D. 
1882,  at  the  village  of  Clare,  in  the 
county  aforesaid  (the  said  22d  day  of 
July,  A.  D.  1882,  being  a  week  day), 
Burton  Hasted,  Charles  Peters  and 
Frank  Parish  (he,  the  said  Burton 
Hasted,  not  being  a  person  whose  busi- 
ness it  is  and  was  at  that  time  to 
deal  in  drugs  and  medicines),  did  not 
close  at  the  hour  of  nine  o'clock  on 
said  22d  day  of  July,  A.  D.  1882,  a 
certain  saloon  in  the  village  of  Clare, 
in  said  county,  which  said  saloon  he, 
the  said  Burton  Hnsted,  was  then  and 
there  the  proprietor  and  keeper,  the 
said  saloon  being  then  and  there  a 
place  in  said  village  where  malt,  spir- 
ituous, and  intoxicating  liquors  were 
sold  at  retail.  But  that  the  said  Bar- 
ton Husted  kept  the  said  saloon  open 
on  the  said  22d  day  of  July,  A.  1>. 
1882,  until  twenty  minutes  past  eleven 
o'clock  in  the  afternoon  of  said  day, 
contrary  and  in  violation  of  Act  259 
of  the  Session  Laws  of  1881. 

''And  the  said  Charles  Peters  and 
Frank  Parish  being  then  and  there 
clerks,  servants  and  agents  of  the  said 
Burton  Husted,  and  they  as  such  clerks, 
servants  and  agents  of  said  Barton 
Husted,  not  being  persons  whose  j»in- 
cipal  business  it  is  and  was  at  that 
time  to  deal  in  drugs  and  medicines, 
either  for  themselves  or  for  their  prin- 
cipal, Burton  Husted,  did  not  close  at 
the  hour  of  nine  o'clock  on  the  2^d 
day  of  July,  A.  D,  1882,  a  certain 
saloon*  in  the  village  of  dare,  in  said 
county,  which  said  saloon  one  Barton 
Husted  was  then  and  there  the  pro- 
prietor and  keeper,  the  said  saloon  be- 
ing then  and  there  a  place  in  said  vil- 
lage where  malt,  spirituous,  and  in- 
toxicating liquors  were  sold  at  retail. 
But  that  the  said  Charles  Peters  and 
Frank   Parish   kept    the    said    saloon 


open  on  the  said  22d  day  of  July,  A.  1). 
1882,  until  twenty  minutes  past  eleven 
o'clock  in  the  afternoon  of  said  day, 
contrary  and  in  violation  of  Act  No. 
259  of  the  Session  Laws  of  1881.  Peo 
pie  V.  Husted,  52  Mich.  624,  18  N.  W. 
388. 

Note. — Held  that  the  use  of  afternoon 
instead  of  night  did  not  render  com- 
plaint bad. 

XL     Oomplaintk  fiecovery  of  Penalty. 

State  of  Illinois,  Hancock  county,  ss. 

Thomas  C.  Sharp,  town  attorney,  com- 
plains of  James  Booth,  that,  to-wit,  be- 
tween the  1st  day  of  October,  1870, 
and  the  23d  day  of  January,  1871,  at 
the  county  aforesaid,  and  within  the 
town  of  Carthage,  said  James  Booth 
did  sell,  barter,  exchange  and  give 
away  in  a  less  quantity  than  one  gal- 
lon, brandy,  also  whiskey,  also  rum, 
also  gin,  also  other  alcoholic  and  dis- 
tilled spirituous  liquors,  etc.,  in  Eola- 
tion of  an  ordinance  of  said  town  of 
Carthage,  entitled,  'An  ordinance  to 
suppress  and  prohibit  the  selling,  bar- 
tering, exchanging  and  giving  away  of 
vinous,  malt,  fermented  and  intoxicat- 
ing liquors  by  unlicensed  persons. 

Thos.   C.    Sharp." 

Booth  V.  Town  of  Carthage,  67  lU.  102. 

zn.  Complaint  To  Beeoyer  a  Penalty 
for  School  Fnnd. 

''Your  petitioner,  William  Jamison, 
for  the  use  of  the  school  fund  of  Van 
Buren*  county,  Iowa,  claims  of  the 
above  named  defendant,  Ed.  F.  Bur- 
ton, the  sum  of  one  hundred  dollars, 
as  a  penalty  for  the  violation  of  sec- 
tion 1539  of  the  Code  of  Iowa,  and 
for  cause  of  such  claim  he  avers  that 
he  is  a  citizen  of  Van  Buren  county, 
Iowa;  that  on  or  about  the  29th  day 
of  April,  1875,  and  between  the  10th 
day  of  April,  1875,  and  the  30th  day 
of  April,  1875,  the  said  defendant  sold 
and  gave  away  to  one  Horace  Jamison, 
he  then  and  there  being  a  minor,  cer- 
tain intoxicating  liquor,  known  as 
beer,  in  the  city  of  Keosauqua,  in  said 
county,  contrary  to  the  statute  in  such 
case  made  and  provided.  Wherefore 
he  prays  judgment  for  the  sum  of  one 
hundred  dollars  and  costs  of  suit  for 
the  use  of  the  school  fund  aforesaid." 
Jamison  v.  Barton,  43  Iowa  282. 

Note. — ^Held  not  necessary  to  allege 
seller  knew  purchaser  was  a  minor. 

INTOXICATION.— See  Pubuc  Drunk- 
enness. 
INVENTIONS.— See  Patents, 
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GBOSSREFEBENCE : 
Plkas: 
Oommon  TrayeTse. 

L    Tender  of  Issue. 

A.  Tender  of  Issue  by  Defendant. 
And  of  this  the  said  defendant* puts 

himself  upon  the  country.     Steph.  PL 
£30. 

B.  Tender  of  Issue  by  Plaintif, 
And   this   the  said   defendant   prays 

may   be   inquired   of  by   the    country. 
Steph.  PI.  281. 

C.  Tender  of  Issue  on  Becord, 

And   this  the   said  plaintiff   (or  de- 
fendant) is  ready  to  vfiiiy  when,  where 


and  in  such  manner  as  the  court  shaiJ 

order,   direct    or    appoint.     Steph.    PI. 

^32. 

n.    Joinder  of  Issue. 

A.  Similiter  and  Beplication, 

And  the  said  plaintiff,  as  to  the  plea 
of  tha  said  defendant,  by  him  first 
above  pleaded,  and  whereof  he  hath 
put  himself  ui>on  the  country,  doth  the 
like. 

And  the  said  plaintiff,  as  to  the  plea 
of  the  said  defendant,  by  him  see- 
ondly  above  pleaded,  says  that,  etc 
(Continuing  the  replication  in  the 
usual  form.)  Burr.  App.  387,  |712; 
Archb.  PI.  244. 

B.  Bejoinder,   Similiter. 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff  to 
the  said  (second)  plea  of  him,  the  said 
defendant,  Jind  which  the  said  plaintiff 
hath  prayed  may  be  inquired  of  by  the 
countryi  doth  the  like.  Burr.  App.  393, 
1725. 

O.    Surrebutter  and  Similiter. 

And  the  said  plaintiff  as  to  the  said 
(rebutter)  of  the  said  defendant,  and 
whereof  he  hath  put  himself  upon  the 
country,  doth  the  like.  Burr.  App.  394, 
S729;  8  Chit  PI.  1236. 

in.    Joinder  in  Demurrer. 

A.  Joinder  in  Demurrer  to  a  Plea  ift 

Abatement. 
And  the  said  defendant  saith,  that 
the  said  plea  of  the  said  defendant,  and 
the  matters  therein  contained  are  sutB- 
cient  in  law  to  quash  the  said  bill  (or 
declaration),  and  whieh  said  plea  and 
the  matters  therein  contained,  the  said 
defendant  is  ready  to  verify  and  prove 
as  the  court  here  shall  direct,  etc.; 
wherefore,  inasmuch  as  the  said  plaintiff 
hath  not  denied,  nor  in  any  manner 
answered  the  said  plea,  the  said  de- 
fendant, as  before,  prays  judgment  of 
the  said  (bill  and)  declaration,  and 
that  the  same  may  be  quashed,  etc 
Burr.  App,  401,  §744;  3  Chit.  PI.  1267. 

B.  Joinder  in  Demurrer  to  Beplica- 

tion  to  Plea  in  Abatement, 
And  the  said  plaintiff  saith,  that  his 
said  replication  to  the  said  plea  of  the 
said  defendant,  and  the  matters  there- 
in contained,  in  manner  and  form  as 
the  same  are  above  pleaded  and  set 
forth,  are  sufficient  in  law  for  him,  the 
said  plaintiff,  to  maintain  his  aforesaid 
bill  (or  declaration),  which  said  replica- 
tion, and  the  matters  therein  contained, 
the  said  plaintiff  is  ready  to  verify  and 
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prove,  as  the  court  here  shall  direct 
and  award;  wherefore  inasmuch  as  the 
said  defendant  hath  not  answered  the 
said  replication,  nor  hitherto  in  any 
manner  denied  the  same,  the  said 
plaintiff  as  before,  prays  judgment,  etc., 
and  that  his  bill  (or  declaration)  may 
be  adjudged  good,  and  that  the  said 
defendant  may  further  answer  thereto, 
etc.  Burr.  App.  402,  J747;  Archb.  Pi 
349,  ed.  1824. 

C.  Joinder  in  Demurrer  to  a  Dedarar 

iion  or  Beplication, 

And  the  said  plaintiff  saith,  that  the 
said  declaration  (or  first  count  of  the 
said  declaration,  or  replication),  and 
the  matters  therein  contained,  in  mau' 
ner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  sufficient  in 
law  for  him,  the  said  plaintiff,  to  have 
and  maintain  his  aforesaid  action  there- 
of against  the  said  defendant,  and  the 
said  plaintiff  is  ready  to  verify  and 
prove  the  same,  as  the  court  here  sliall 
direct  and  award;  wherefore,  inasmuch 
as  the  said  defendant  hath  not  an- 
swered the  said  declaration  (or  first 
count,  or  replication),  nor  hitherto  in 
any  manner  denied  the  same,  the  said 
plaintiff  prays  judgment,  and  his  dam- 
ages by  reason  of  the  not  performing 
of  the  said  several  promises  and  under- 
takings in  the  said  declaration  men- 
tioned to  be  adjudged  to  him,  etc.  Burr. 
App.  401,  §743;  3  Chit.  PI.  1267. 

D.  Joinder  in  Demurrer  to  Pleas  (in 

Assumpsit,  Debt,  Covenant,  or 
Case). 

And  the  said  defendant  saith,  that  his 
said  plea  by  him  (secondly)  above 
pleaded  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  suf- 
ficient in  law  to  bar  and  preclude  the 
said  plaintiff  from  having  or  maintaining 
his  aforesaid  action  thereof  against  him 
the  said  defendant;  and  the  said  ae* 
f endant  is  ready  to  verify  and  prove  the 
same  when,  where  and  in  such  manner 
as  the  said  court  here  shall  direct  and 
award;  wherefore,  inasmuch  as  the  said 
plaintiff  hath  not  answered  the  said 
plea,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  defendant  prays 
judgment,  and  that  the  said  plaintiff 
may  be  barred  from  having  or  main- 
taining his  aforesaid  action  thereof 
against  him,  the  said  defendant,  etc. 
Burr.  App.  402,  §745;  3  Chit.  PI.  1267. 


E.  Joinder  in  Demurrer  to  Plea  in 
Bar  to  Cognisance   {Beplevin), 

And  the  said  plaintiff  saith,  that  the 
said  plea  in  bar  of  him,  the  said 
plaintiff,  to  the  said  cognizance  of  the 
said  defendant,  and  the  matters  in  the 
said  plea  in  bar  contained,  are  sufficient 
in  law  to  bar  the  said  defendant,  from 
having  a  return  of  the  said  (cattle), 
and  which  said  plea  in  bar,  and  the 
matters  therein  contained,  the  said 
plaintiff,  is  ready  to  verify  and  prove 
as  the  court  here  shall  direct  and 
award;  and  because  the  said  defend- 
ant hath  not  answered  the  said  plea 
in  bar,  nor  in  any  manner  denied  the 
same,  the  said  plaintiff,  as  before,  prays 
judgment  and  his  damages  on  occasion 
of  the  taking  and  unjustly  detaining 
of  the  said  (cattle)  to  be  adjudged  to 
him,  etc.  Burr.  App.  402,  |746;  3  Chit. 
PI.  1268. 

IV.    In  Equity. 

A.  Notice  of  Motion  for    Issue    at 

Law, 

Take  notice,  etc,  etc.,  that  issues 
at  law  may  be  awarded  in  this  cause  for 
the  trial,  by  jury,  of  the  matters  in 
controversy  therein.  Dated,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins*  ed.)  2153. 

B.  Order  in  Chancery    for    Feigned 

Issue  and  for  Beferenee  To  8eU 
tie  Farm. 

At  a  court  of  chancery  held  for  the 
state  of  New  York,  at  the  town  of 

,  on  the  day    of 

,  one  thousand  eight  hundred 
Present,  ^-,    chan- 


cellor.   S.  S.  17.  J.  J.,  and  others. 

On  reading  and  filing  the  affidavit, 
etc.  (as  in  IV,  C),  it  is  ordered,  that 
an  issue  be,  and  the  same  is  hereby 
awarded  in  this  cause,  between  the 
complainant  and  the  defendant  J.  J.,  to 
try  the  matters  of  fact  in  dispute  be- 
tween them  by  a  jury;  that  the  said 
issue  be  tried  in  the  superior  court  of 
the  city  of  New  York;  upon  which 
trial  either  party  may  read  the  sworn 
answer  of  the  said  J.  J.  in  this  cause, 
and  may  examine  the  defendaht  P.  P. 
as  a  witness,  in  case  it  shall  appear 
to  the  court  before  which  the  trial  is 
had,  that  he  is  not  interested  in  the 
event  of  this  suit,  in  favor  of  the  party 
calling  him  as  witness.  And  it  is  fur- 
ther ordered,  that  it  be  referred  to  J. 
B.,  one  of  the  tazine  masters  of  this 
court,  to  settle  the  form  of  the  issue 
or  issues  to  be  tried,  in  the  manner  di* 
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reeted    by    the 


rale    of    this 


court.    Burr.  App.  542,  §1070b. 

C.  Order  in  Chancery  far  Feigned  i«- 
sue  Where  Issue  Is  Settled  by 
Court. 

(Caption  as  in  preceding  form.) 
On  reading  and  filing  the  affidavit  of 
B.  R.  W.,  esquire,  solicitor  for  the  com- 
plainant, showing  that  his  cause  is  at 
issue  upon  a  replication  to  the  answers 
of  the  defendants  P.  S.  and  J.  S.,  and 
is  in  readiness  to  take  testimony  there- 
in, the  bill  having  been  taken  as  con- 
fessed  against  the  defendant  P.  M.,  and 
the  cause  standing  for  hearing  upon  bill 
and  answer  as  to  the  defendant  J.  B., 
and  on  reading  and  filing  a  notice  on 
the  part  of  the  defendant  P.  S.,  for  an 
issue  or  issues  in  this  cause  to  be  tried 
by  a  jury,  and  an  affidavit  of  the  due 
service  of  such  notice  upon  the  solicitor 
for  the  complainant,  and  upon  the 
solicitor  for  the  defendant  J.  S.,  and 
on  hearing  A.  T.,  esquire,  of  counsel  for 
the  defendant  P.  8.  and  B.  B.  W.,  es- 
quire, as  counsel  for  the  complainant, 
on  the  said  motion,  no  one  appearing 
on  the  part  of  the  defendant  J.  8.,  it 
is  ordered,  that  issues  be,  and  they  are 
hereby  awarded  in  this  cause,  between 
the  complainant  and  the  defendants  P. 
8.  and  J.  8.,  to  try  the  matters  of  fact 
in  dispute  between  them  by  a  jury.  At 
is  further  ordered,  that  the  said  issues 
be  tried  at  the  circuit  court,  ia  and  for 
the  county  of  Bensselaer,  and  that  upon 
the  trial  of  the  said  issues,  the  defend- 
ant P.  M.,  may  be  examined  as  a  wit- 
ness for  either  party,  in  case  it  shall 
appear  to  the  court  before  which  the 
trial  is  had,  that  he  is  not  interested  in 
the  event  of  this  suit  in  favor  of  the 
party  calling  him  as  a  witness;  that 
the  issues  between  the  complainant  and 
the  defendant  P.  8.  be,  1st.  Whether 
the  said  P.  8.  executed  the  bond  and 
mortgage  mentioned  in  the  complain- 
ant's bill;  2.  Whether  the  complain- 
ant executed  the  release  of  the  said 
bond  and  mortgage,  as  stated  in  the 
answer  of  the  defendant  P.  8.;  and  that 
the  complainant  hold  the  affirmative 
upon  the  first  question,  and  the  de- 
fendant P.  8.,  the  affirmative  upon  the 
second  question;  the  issue  between  the 
complainant  and  that  the  defendant  J. 
8.  be,  whether  the  release  of  the  farm 
of  the  said  defendant  from  the  lien  of 
the  mortgage  mentioned  in  the  com- 
plainant's bill,  was  obtained  by  the 
said  J.  S.  fraudulently,  as  alleged  in 


the  billf  and  that  the  complainant  be 
considered  as  holding  the  affirmative 
of  the  last  mentioned  issue  upon  the 
trial  thereof.  It  is  further  ordered, 
that  upon  the  trial  of  the  issues  be- 
tween the  complainant  and  the  defend- 
ant P.  8.,  either  pa*rty  may  read  the 
sworn  answer  of  the  said  P.  8.  Burr. 
App.  641,  11070a. 

D.    Order  far  an  Issue  at    Law    in 
Equity, 
1.    Order  far  an  Issue  in  General 

''And  now,  upon  motion  of  the  par- 
ties and  due  examination  of  the  plead- 
ings, the  court  doth  think  fit  and 
proper  (and  doth  order)  that  the  mat- 
ters in  dispute  in  this  cause  be  tried 
and  determined  by  a  jury  upon  the  fol- 
lowing issues  to  be  joined,  viz."  "And 
it  is  further  ordered,  that  the  said  is- 
sues stand   for   trial   at   the   

next   to    be    held   in    the    county     of 
',  on  the,  etc.,  and  that  upon 


the  trial  of  said  issues,  the  answer  of 
the  defendant  and  the  plaintiff's  bill, 
and  the  depositions  now  on  file  may  be 
read,  and  that  either  party  may  offer 
any  competent  evidence  under  the  di- 
rections of  the  presiding  judge.  And 
all  further  directions  are  reserved  until 
after  the  trial  of  said  issue.'*  3  Dan. 
Ch.  PL  &  Pr.  (Perkins'  ed.)  2333. 

Order  far  an  Issue  in  General  (b). 

And  now  on  motion  of  the  defend- 
ant and  after  hearing  of  the  parties, 
it  is  ordered  that  an  issue  be  framed 
by  the  parties  for  the  purpose  of  sub- 
mitting to  a  jury  the  following  ques- 
tion: was  any  and  how  much  of  the 
consideration  of  the  deed  of  May  10, 
1862,  given  by  James  Perkins  to  Jfiliz- 
abeth  A.  Perkins,  paid  from  the  prop- 
erty of  William  J.  Perkins.  And  it 
is  further  ordered  that  said  issue  stand 
for  trial  at  the  term  next  to  be  held 
in  the  county  of  Lincoln;  that  the 
plaintiff  here  shall  be  the  plaintiff  in 
the  trial  at  law;  and  that  the  parties 
at  such  trial  may  read  in  evidence 
such  and  so  much  as  is  materii^l,  and 
none  other,  of  the  depositions  taken 
before  the  publication  of  the  testimony 
on  February  19,  1872,  excepting  the 
depositions  of  such  deponents  as  are 
actually  in  attendance  at  said  trial,  to- 
gether with  such  other  depositions  as 
may  be  taken  by  either  on  or  before 
April  1,  next,  including  the  oral  testi- 
mony of  any  witnesses,  which  shall 
be  competent,  the  verdict  to  be  cer^ 

VoLW 


684 


ISSUES  IN  PLEADING  AND  PRACTICE 


tified  to  the  chief  justice  of  the  court. 
And  all  further  directions  are  reserved 
until  after  the  trial  of  said  issue. 
Call  V.  Perkins,  65  Me.  439. 

2.  Order  for  an  Issue,  as  to  Amount 
of  Damages. 

''Inasmuch  as  it  does  not  satisfac- 
torily  appear  to  the  court,  that  any 
agreement  has  been  made  b^  and  be- 
tween ihe  parties,  as  to  the  amount  of 
such  damages  and  compensation  (in  dis- 
pute), ta  the  end  that  the  same  may  be 
satisfactorily  ascertained,  it  is  further 
ordered,  adjudged,  and  decreed,  that  an 
issue  be  made  up  between  the  parties, 
to  ascertain  by  the  verdict  of  a  jury, 
etc.,  the  amount  of  such  damages  and 
compensation."  Directions  as  to  the 
court  and  term;  form  of  the  issue;  re- 
strictions on  plaintiff  in  the  trial;  ad- 
missions to  be  made  by  defendant;  al- 
lowances by  the  jury;  ''and  that  all 
further  directions  be  reserved  until  the 
said  issue  shall  be  tried,  and  the  postea 
returned  to  this  court."  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2331;  PhUlips 
t7.  Thompson,  1  Johns.  Ch.  (N.  Y.)  152. 

3.  Order  for  an  Issue  as  to  Fraud, 
And  now,  on  motion  of  the  plaintiff, 

and  after  hearing  the  parties,  the  court 
doth  think  fit  and  proper,  and  doth  or- 
der, that  the  matters  of  fraud  alleged 
in  the  bill,  and  in  dispute  in  this  cause, 
be  tried  apd  determined  by  a  jury  on 
the  following  issue  to  be  joined,  viz., 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2332. 

4.  Order  for  Issues  as  to  Bight  of 

Way. 
For  issues:  "1.  As  to  right  of  way 
through  a  place  called  'George  yard;' 
2.  If  there  be  any  such  such  right, 
whether  it  extends  over  the  whole;  3. 
If  not,  what  is  the  extent,  length, 
breadth,  and  direction  of  it;  4.  Whether 
any  such  right  has  been  obstructed  or 
disturbed  by  the  defendants,  or  any 
of  them,  and  if  so,  in  what  manner  and 
to  what  extent;  5.  Whether  there  is 
any  public  right  (other  than  a  right  of 
way)  over  the  whole;  6.  Whether  such 
right,  if  any,  has  been  obstructed  or 
disturbed  by  the  defendants,  etc."Di- 
rection  for  special  circumstances  to  be 
indorsed  on  the  postea.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2334;  2  Seton 
Dec.  (Eng.  ed.  1862)  988. 

5.  Order  for  Issue  as  to  Validity 
of  Bond. 

This  court  being  desirous  of  having 
the  following  questions  of  fact  decided 
by  a  jury,  that  is  to  say:  1.    Whether 


the  bond  and  warrant  of  attorney  was 
obtained  from  the  plaintiff  by  means  of 
any  fraudulent  (or  unfair)  representa- 
tions by  the  obligees,  or  any  of  them; 
2.  Whether  the  same  was  obtained  by 
any  untrue  representation;  3.  Whether 
the  same  was  obtained  by  any  fraud- 
ulent (or  unfair)  concealment  or  sup- 
pression of  the  obligees,  or  either  of 
them;  4.  Whether  the  bond,  etc.,  was 
given  to  secure  any  debt  or  pliability, 
other  than  the  whole  or  part  of  the 
balance  due  from  P.  to  the  firm  in  the 
pleadings  mentioned.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins'  ed.)  2333;  2  Seton  Dec. 
(Eng.  ed.  1862)  985. 

6.  Order  for  Issues  a$  to  Clause 
in  WiU. 

It  is  ordered  that  the  parties  pro- 
ceed to  a  trial  at  law,  at  the 

next  to  be  holden,  etc.,  on  the  follow- 
ing issues:  1.  Whether  H.,  late  of, 
etc.,  deceased,  did,  in  and  by  a  certain 
paper  writing  dated,  etc.,  purporting 
to  be  a  codicil  to  the  last  will  and 
testament  of  the  said  H.,  devise  in  man- 
ner and  form  following,  that  is  to  say, 
etc.  (stating  part  not  disputed);  2. 
Whether  the  said  H.,  having  in  and 
by  his  will,  dated,  etc.,  from  and  after, 
etc.,  devised,  etc.,  did  by  his  said 
codicil  devise  in  manner  and  form  fol- 
lowing, that  is  to  say,  etc.  (stating 
part  disputed)."  Defendant  H.  to  be 
plaintiff  at  law,  etc.  3  Dan.  Ch.  PL  ft 
Pr.  (Perkins'  ed.)  2333. 

7.  Ordef  for   Issue  as   to   Sanity, 
and  VdUdity  of  Deed;  Fraud. 

1.  Whether  M.,  in,  etc.,  named,  at 
the  time  of  the  execution  of  the  in- 
dentures dated,  etc.,  in  etc.,  mentioned, 
was  of  sound  mind,  understanding,  and 
capacity  to  execute  the  said  deeds;  2. 
Whether  the  said  deeds  were  obtained 
from  the  said  M.  by  fraud  or  imposition. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2334. 

E.    Order  for  DtrectUms  After  Issues 
Awarded. 

"The  plaintiff  in  this  ease  having,  on 
motion,  obtained  an  award  of  issues  to 
be  tried  by  the  jury,  which  are  al- 
ready framed  and  settled,  and  filed 
in  the  cause,  it  is  ordered,  that  said 
issues  be  sent  to  the  trial  term  of  this 
court,  in  this  county,  for  trial  by  the 
jury,  the  verdict  thereon  to  be  certified 
to  the  law  term  of  this  court.  And  it 
is  further  ordered,  that  the  plaintiff 
here  shall  be  regarded  as  the  plaintiff 
in  the  trial  of  these  issues,  and  that 
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the  parties  upon  the  trial  may  read 
the  bill  and  answers^  and  any  evidence 
legally  taken  to  be  used  on  the  hearing 
in  chancery,  unless  in  cases  where  the 
attendance  of  any  of  the  witnesses  is 
actually  procured;  and  also  may  ofShr 
such  other  and  further  evidence,  in- 
cluding the  testimony  of  the  parties,  as 
in  law  would  be  competent  on  the  trial 
of  such  issues."  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2334;  Clark  i;.  Congrega- 
tional Soc,  44  N.  H.  382,  383. 

P.  Farm  of  Verdict  Indorsed  on  JKec- 
ord, 

*'The  jury  find  that  the  said  O.  M.  F. 
did  sign,  execute,  and  deliver  the  agree- 
ment of  compromise  of  which  a  copy 
is  annexed  to  the  plaintiff's  bill  marked 
(B.).  And  the  jury  further  find  that 
the  signature  of  the  said  O.  M.  F.  to 
the  aforesaid  agreement  of  compromise 
was  not  procured,  brought  about  and 
effected  by  fraud,  imposition,  and  false 
representations  on  the  part  of  the  said 
F.  L.  and  wife,  and  their  agents."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2335. 

G.  Order  on  Equity  Beserved  After 
Trial  of  Issue. 

This  cause  coming  on  (the  —»       ■     ■ 

day  of ,  and)   this  day  to  be 

heard  and  debated  before  this  court, 
etc.,  in  the  presence  of  counsel  learned 
for,  etc.,  upon  the  equity  reserved  by 
the  order  dated,  etc.,  the  parties  hav- 
ing, pursuant  to  the  said  order,  pro- 
ceeded to  trial  of  the  issue  (or  several 
issues  or  question  or  questions  of  fact) 
thereby  directed,  before  the  court  of, 
etc.,  at  the  sittings,  etc.,  where  ine 
jury  found,  etc.  (state  from  the  postea), 
upon  opening  and  debate  of  the  matter, 
and  hearing  the  said  order  and  the 
postea  (enter  any  other  evidence)  read, 
and  what  was  alleged,  etc.  This  court, 
etc.,  doth,  etc.  3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2335. 

H.  Order  After  Issue  as  to  Clause 
in  WiU, 

This  eourt  doth  declare,  that  it  ap- 
pears, by  the  finding  of  the  jury,  that 
the  part  of  the  codicil  of  the  testator 
H.,  whereby  he  expressed  himself  as 
follows,  etc.,  does  not  constitute  the 
will  of  the  testator;  and  that  the  part 
of  the  codicil  of  the  testator,  whereby 
he  expressed  himself  as  follows,  etc., 
doth  constitute  the  will  of  the  testator; 
and  that  one  part  of  the  said  codicil 
constituting,  and  another  part  thereof 
not  constituting,  the  will  of  the  testa- 
tor, this  court  cannot  order  the  same 


to  be  given  up;  but  it  being  consonant 
to  equity  that  the  parties  should  stand 
in  such  a  situation  as  if  the  said 
codicil  could  be  deliverd  up,  the  court 
doth  declare,  that  so  much  of  the  said 
codicil  as  does  not  constitute  the  will 
of  the  testator  is  void,  and  that  the 
devise  to  the  heirs  of  the  body  of  the 
testator,  contained  in  his  said  codicil, 
ought  not  take  effect;  and  doth  decree 
the  same  accordingly;  and  it  is  or- 
dered that  the  defendant  S.  H.  be  re- 
strained from  setting  up  any  title  at 
law  to  the  several  estates  so  devised 
to  the  heirs  of  the  body  of  the  testa- 
tor, contained  in  the  said  codicil,  and 
in  question  in  these  causes.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2336;  2  Seton 
Dec.  (Eng.  ed.  1862)  993,  994. 

V.    Feigned  laeaes  at  Law. 

A.  Order  for  Feigned  Issue, 

On  motion  of  Mr.  G.  H.,  attorney  for 
the  defendant  in 'the  above  cause,  and 
on  reading  the  affidavits  as  well  on 
the  part  of  the  defendant  in  support 
of  the  motion,  as  on  the  part  of  the 
plaintiff  in  opposition  thereto,  it  is  or- 
dered, that  the  defendant's  attorney 
prepare  the  draft  of  a  feigned  issue 
to  try  the  question  whether  the  bond 
and  warrant  of  attorney,  on  which  the 
plaintiff's  first  judgment  is  entered,  are 
usurious;  and  that  the  draft  of  such 
issue  be  served  upon  the  plaintiff's  at- 
torney within  eight  days  after  obtain- 
ing a  certified  copy  of  this  rule,  who 
shall  have  leave  to  propose  and  serve 
amendments  within  six  days  thereafter; 
and  if  the  said  attorneys  cannot  settle 
the  terms  and  form  of  such  issue,  it 
shall  be  the  duty  of  the  defendant's 
attorney  to  give  eight  days'  notice  to 
the  plaintiff's  attorney,  that  he  will 
apply  to  one  of  the  judges  of  this 
court  at  a  certain  time  and  place  to 
be  specified  in  such  notice,  to  have  the 
terms  and  form  of  said  issue  settled; 
and  it  is  further  ordered,  that  the  said 
issue  be  tried  at  the  next  (Washington) 
circuit.    Burr.  App.  580,  |1136. 

B.  Order  for  Feigned  Issue  Sespect- 

ing  Receipt  of  Money, 
Pleas  before  the  justices  of  the  supreme 
court  of  judicature,  etc.  (placita  as 
in  an  ordinary  judgment  record,  of 
the  term  of  which  the  issue  is  made 
up). 

(Kings)  county,  as.:  Be  it  remem- 
bered, that  on  the Monday  of 

,  in  this  same  term,  before  the 
justices  of  the  supreme  court  of  judica- 
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tare  of  the  people  of  the  state  of  New 

York,  at  the in  the 

of ^  comes  A.  B.  by  E.  P.,  his 

attorney,  and  brings  into  the  said  court 
of  the  people,  before  the  aforesaid  jus- 
tices thereof,  now  here,  his  certain  bill 
against  C.  D.  being  in  custody,  etc., 
of  a  plea  of  trespass  on  the  ease  upon 
promises;  which  said  bill  follows  in 
these  words,  that  is  to  say: 

(Kings)  county,  ss.:  A.  B,,  by  E.  F., 
his  attorney,  complains  of  C.  D.  beilig 
in  custody,  etc.,  for  that  whereas  here- 
tofore, to- wit,  on,  etc.  (state  the  time) 
at,  etc.  (state  the  place ),  a  certain  dis- 
course was  had  and  moved  by  and  be- 
tween the  said  A.  B.  and  the  said  C.  D., 
and  in  that  discourse  a  certain  ques- 
tion then  and  there  arose,  whether  the 

said  C.  D.  did  on  the  day  of 

-,  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 

or  at  any  other  time,  receive  for  the 

use  or  on  account  of  J.  K.,  deceased, 

the   sum   of dollars,   or   any 

other  and  what  sum  of  money;  and 
thereupon  heretofore,  to-wit,  on  the 
said,  etc.  (state  the  time),  at,  etc.  (state 
the  place),  aforesaid,  in  consideration 
that  the  said  A.  B.  at  the  special  in- 
stance and  request  of  the  said  C.  D. 
had  then  and  there  paid  to  him  the  said 
C.  D.  the  sum  of  two  hundred  and  fifty 
dollars,  of  lawful  money  of  the  United 
States  of  America,  he  the  said  G.  D 
undertook,  and  then  and  there  faith 
fully  promised  the  said  A.  B.  to  pay 
him  the  sum  of  two  hundred  and  fifty 
dollars  of  like  lawful  money,  in  case 

the  said  C.  D.  did  on  the  said 

day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

f  or  at  any  other  time,  receive 

for  the  use  or  on  the  account  of  the 

said  B.  P.,  the  said  sum  of  

dollars,  or  any  other  sum  of  money 
whatsoever:  And  the  said  A.  B.  in 
fact  saith  that  the  said  C.  D.  did  on 

the  said  day  of ,  in 

the  year  of  our  Lord  one  thousand  eight 

hundred   — receive  for  the  use 

and  on  the  account  of  the  said  E.  P., 
the  said  sum  of  —  dollars,  to- 
wit,  at aforesaid;  whereof  the 

said  C.  D.,  aferwards,  to-wit,  on  the 
same  day  and  year  first  above  men- 
tioned, there  had  notice:  Nevertheless 
the  said  C.  D.,  not  regarding  his  said 
promise  and  undertaking,  so  by  him 
made  in  manner  and  form  aforesaid, 
hath  not  as  yet  paid  the  said  sum  of 
two  hundred  and  fifty  dollars,  or  any 


part  thereof,  to  the  said  A.  B.  (al- 
though often  requested  so  to  do);  but 
he  to  do  this  hath  hitherto  wholly  re- 
fused, and  still  doth  refuse;  to  the  dam- 
age of  the  said  A.  B.  of dol- 
lars, and  therefore  he  brings  this  suit, 
etc. 

And  the  said  C.  D.,  by  G.  H.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
the  said  A.  B.  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him;  because  he  says  that 
though  true  it  is,  that  such  a  discourse 
was  had  and  moved  by  and  between 
the  said  A.  B.  and  the  said  C.  D.,  and 
that  he  the  said  C.  D.  did  undertake 
and  promise,  in  manner  and  form  as 
the  said  A.  B.  hath  above  in  his  said 
declaration  in  that  behalf  alleged:  Per 
plea  in  this  behalf,  the  said  C.  D.  saith 
that  he  the  said  C.  D.  did  not  on  the 

said  day  of • ,  in  the 

year  of  our  Lord  one  thousand   eight 

hundred  and ,  or  at  any  other 

time,  receive  for  the  use  or  on  the 
account  of  the  said  E.  P.  the  said  sum 

of  dollars,  or  any  other  sum 

of  money  whatsoever,  in  manner  and 
form  as  the  said  A.  B.  hath  above  in 
his  said  declaration  in  that  behalf  al- 
leged; and  of  this  he  the  said  G.  D. 
puts  himself  upon  the  country;  and  the 
said  A.  B.  doth  the  like.  Therefore, 
the  issue  above  joined  is  ordered,  etc 
(order  for  trial  in  the  usual  form). 
Burr.  App.  520,  {1042;  Till.  Forms  IfiS. 


JEOPABDY. 

I.     Plea,  Discharge  of  Jury  Witbout 

Verdict,  686 
n.     Bepllcation  to  Plea  of  Jeopardy, 

687 
L     Plea,  Discharge  of  Jury-  Without 

Verdict. 
'<The  State   of  Nebraska,  plaistiflT,  i>. 

Ach  Smith,  defendant.     Plea  in  bar. 

''Now  comes  Ach  Smith,  defendant, 
in  his  own  proper  person,  into  court 
here,  and  having  heard  the  informa- 
tion read,  says  that  the  state  of  Ne- 
braska ought  not  further  to  prosecute 
said  information  against  him  because 
at  the  February  term,  1894,  of  the 
district  court  of  Douglas  county  the 
prosecuting  attorney  of  said  county, 
duly  authorized  by  law  so  to  do,  pre- 
sented an  information  against  him  for 
the  same  offense  with  which  the  de- 
fendant is  charged  in  the  present  in- 
formation;   that   said    defendant    was 
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duly   arraigned  in  said  court   on   said 
information   and     pleaded    not    guilty 
thereto;    that    thereupon    a   jury    was 
duly  impaneled  and  sworn  in  said  cause 
in  said  court,  and  the  trial  proceeded 
with,  when  said  jury  were  discharged 
by   the   court  without   the   consent   ot 
the   defendant,   and   over  and   against 
his     protest     and     objection,     without 
agreeing  on  a  verdict  and  without  dis- 
agreeing or  other  special  cause,  there 
being  no  special  necessity  for  the  dis- 
charge  of  the  said  jury.     Wherefore, 
the  defendant  prays  judgment  of  the 
court   that   he  may  be   dismissed   and 
discharged   from   the   premises   in    the 
present  information  specified."     Smith 
V,  State,  42  Neb.  356,  60  N.  W.  585. 

n.     fiepllcatlon  to  Plea  of  Jeopardy. 

St.  Lawrence  Sessions.     The  People  v, 

John    Grant. 

The  people  of  the  state  of  New  York, 
by  Thomas  Y.  Russell,  district  attor- 
ney, for  the  county  of  St.  Lawrence, 
come  and  reply  to  the  special  plea  in 
bar  of  the  said  defendant,  and  say  that 
said  jury  was  not  discharged  by  the 
court,  in  case  of  the  said  John;  that 
immediately  after  the  impaneling  of 
the  jury '  in  said  plea  mentioned,  and 
before  any  further  proceedings  were 
had,  and  before  any  evidence  was  giv- 
en to  the  said  jury,  at  the  special 
instance  and  request  of  the  said  de- 
fendant made  in  open  court,  the  said 
jury  were  allowed  by  the  said  court  to 
separate  and  go  without  the  court 
house.  Grant  v.  People,  4  Park.  Ur. 
(N.  Y.)  527. 


JOINDEB  OF  AOTIOKa 

L    Demnxrer  to  Declaration,  687 

IL    I>emiirrer  to  Oomidaint,  687 

L  Demurrer  to  a  Declaration  for 
Joining  Ootmte  In  Trover  and  In 
Amunpsit. 
(General  form  of  special  demurrer, 
continuing  as  follows) :  For  that  in  and 
by  the  said  declaration  in  the  first 
count  thereof,  the  said  plaintiff  hath 
declared  and  complained  against  the 
said  defendant  in  a  plea  of  trespass 
on  the  case  for  a  certain  supposed 
wrongful  conversion  and  ^disposal  ot 
the  said  spaniel  and  setting  dog  there- 
in mentioned  of  the  said  plaintiff  to 
the  use  of  him  the  said  defendant,  and 
yet  in  the  said  second  and  last  counts 
of  the  said  declaration,  the  said  plain- 
tiff hath  declared  against  the  said  de- 


fendant  in   the  above   suit   in   an   ac- 
tion of  assumpsit  for  supposed  breaches 
of  express  or  implied  promises  in  not 
returning     and     re-delivering     certain 
spaniels  therein  respectively  mentioned, 
supposed  to  be  lent  and  delivered   by 
the  said  plaintiff  to  the  said  defend- 
ant, and  not  for  any  supposed  wrong- 
ful   conversion    and    disposal    thereof; 
and  also  for  that  there  are  in  the  said 
declaration  pretended  causes  of  action, 
different  in  their  natures,  comprehended 
and  included  in  the  same  declaration, 
to-wit,    a    pretended    cause    of     action 
founded  on   a  supposed  wrongful  con- 
version and  disposal  of  a  spaniel  and 
setting-dog    of    the    said    plaintiff    and 
pretended    causes    of   action,   grounded 
on    promises    which     are    incompatible 
with  each  other,  and  ought  not  to  be 
joined    in    the    same    declaration;    and 
also  for  that  causes  of  action,  founded 
on    supposed    wilful     and     determined 
wrongs    and    injuries,    ought    not,   and 
cannot  be  blended  and  included  in  one 
and  the  same  declaration,  with  causes 
of  action  founded  on  promises  or  con- 
tracts, and  also,  etc.     3  Chit.  PI.  1248. 

XL  Demurrer  to  Complaint  for  Mig- 
Joinder  of  Actions. 
The  defendant  demurs  to  the  com- 
plaint herein  for  the  ground  that  it 
appears  upon  the  face  of  the  com- 
plaint: 

That  several  causes  of  action  have 
been  improperly  united,  one  being 
(very  briefly  designating  it,  e,  g,, 
thus:)  a  money  demand  on  contract, 
and  the  second  a  claim  to  recover  real 
property  and  damages  for  withholding 
thereof,  and  the  third  a  claim  to  re- 
cover damages  for  injuries  to  the  per- 
son. 2  Abb.  Forms  7. 
JOINDEB  OP  PARTIES.— See  Par- 
ties. 
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A.  Secord,  689 

B.  Variatiofut,  690 

C.  Contintiance    Before    Suggestions, 

Etc.,  691 
n.    Abatement,  691 

A.  Cassetur  Billa,  691 

B.  Demurrer  and  Sespondeai  Ouster, 

691 

C.  Default  After  Respondeat  Ouster. 

692 

D.  Demurrer     to     Beplication     SuS' 

tained,  692 

E.  Verdict  for  Plaintiff,  692 
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p.     Verdict  for  Defendant,  692 

nx    DismlBsal,  Etc.,  692 

A.  Nolle  Prosequi,  692 

B.  Nolle  Prosequi  to  Some  Counts,  692 

C.  Nolle   Prosequi  to   Some  Defend- 

ants, 693 

D.  Nolle   Prosequi   After    Issue    of 

Law,  693 

E.  Retraxit,  693 

F.  Judgment  Record  on  Discontinu- 

.  anee,  693 

G.  Judgment  Record  as  in  Case  of 

Nonsuit,  693 
H.    Judgment  Record  on  Nonsuit  Or- 
dered by  Court,  693 

IV.  Default^  693 

A.  Nan  Pros,,  693 

1.  Not  Declaring,  693 

2.  Not  Declaring  in  Debt  Qui  Tarn, 

694 
8.    Not  Replying,  694 

B.  Nil  Dieit,  694 

1.  Not  Pleading,  694 

2.  Not  Pleading  by    One    Defend' 

ant,  695 

3.  Not  Rejoining,  695 

4.  Not  Pleading,  Writ  of  Inquiry, 

695 
6.    Not  Pleading,   Writ  of  Inquiry 
at  Subsequent  Term,  696 

6.  Suit  on  Bail  Bond,  697 

7.  Recognisance  of  Bail,  697 

V.  Demnrren^  697 

A.  To     DecUrration     or    Replication 

Overruled,  697 

B.  To  Declaration  or  Replication  Sus* 

tained,  697 

C.  To  Plea  or  Rejoinder  Sustained^ 

697 
D;     To  Plea  or  Rejoinder  Overruled,  697 
E.     On  Frivolous  Demurrer,  697 
P.    On  Demurrer  After  Issue  of  Fact, 

698 

VI.  Oognovity  699 

A.  In  Assumpsit,  699 

B.  In  Debt,  699 

0.    In  Assumpsit  as  to  Part,  699 

D.  In  Assumpsit,    With    Stipulation, 

700 
Vn.    Verdict,  700 

A.  For  Plaintiff  in  Debt,  700 

B.  After  Decision  of  Issue  at  Law, 

700 

C.  Special  Verdict,  701 

VnL    For  Plaintiff  on  Inquest,  701 
DL    On  Report  of  Referee,  701 

X.  On  Obstante  Veredicto,  702 

XI.  On  Arrest  of  Judgment,  702 
Xn.     Damages^  703 

A.     Remittitur  Damna,  After  Verdict, 
703 


B.  After  Assessment,  703 

C.  On  Election  Meliora  Damna,  703 
xm.    Replevin,  703 

A.  For  Not  Pleading,  703 

B.  Not  Pleading  to  Avowry,  703 
a     On  Non  Cepit  for  Plaintiff,  704 

D.  On  Non-detinet  for  Plaintiff,  704 

XIV.  Ejectment^  704 

A.  For  Plaintiff,  704 

B.  For  Plaintiff  on  Default,  704 

C.  For  Plaintiff  Where  Title  Expires 

Before  Trial,  705 

D.  For  Plaintiff    on    Suggestion    of 

Damages,  705 

XV.  On  Entry  of  Remittitur,  705 
XVl    Orlmlnal  Record,  706 

A.  Murder,  706 

B.  MaMlaughter,  708 

G.    Sentence     of     Imprisonment     in 
State's  Prison,  708 
XVn.     Enrolment  of  Final  Decree  in 
Equity,  709 
CROSS-BEFEBENCES : 
Cbrtiqsabi: 
Judgment  Beeord  on  Certiorari 

CONTINUANCBS : 

Judgment    Beeord     on     Continuance 

Before  Trial; 
Judgment  Beeord,  Continuance  After 

Argument; 
Judgment     Beeord     on     Continuance 

After  Trial. 
CoRPoaATioNS : 

Judgment    Beeord    Against     a     Cor- 
poration   (Beginning). 
Defaui/t  :  • 

Judgment  Beeord  on  Default  for  Not 

Joining  in  Demurrer  to  Plea; 
Judgment  Beeord  on  Default  for  Not 

Pleading   in   Debt; 
Judgment  Beeord  on  Default  for  Not 

Joining   in    Demurrer   to    Declara- 
tion; 
Judgment  Beeord  on  Default  for  Not 

Pleading; 
Judgment  Record  on  Default  for  Not 

Pleading,  on  Writ  of  Inquiry. 
Deitdrreb  to  Evidence: 

Judgment    Record    on    Demurrer    to 

Evidence  for  Plaintiff; 
Judgment    Record    on    Demurrer    to 

Evidence  for  Defendant. 
Dismissal^  Disoontinuancb  and  Non- 
suit: 

Nolle  Prosequi,  as  Entered  at  Trial; 
Entry  of   Nolle   Prosequi  to   a   Pai^ 

ticular  Count; 
Entry  of  Nolle  Prosequi  as  Contained 

in  Replication; 
Entry  of  Nolle  Prosequi  to  One  ot 

Several  Defendants; 
Judgment  Record  on  Discontinnanee; 
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Judgment  Becord  on  Discontinuance 

in  Replevin,  Etc.; 
Becord  on  Nonsuit; 
Judgment   Becord     on    Nonsuit    Or- 
dered by  the  Court; 
Entry   of   Non    Pros,    for    Not    De- 
claring; 
Entry    of    Non    Pros,    for    Not    De- 
claring in  Replevin; 
Entry    of    Non    Pros,    for   Not    Be- 
plying. 
Dower,  Psockedinos  To  Becovbb: 

Verdict  in  Dower. 
Ebbors,  Assignment  of: 
Judgment    Becord,    Circuit    Boll    on 
Error  in  Fact. 
Infants  * 
Verdict  for  Plaintiff,  Plea  of  Infancy 

in  Assumpsit; 
Verdict   for   Defendant    on    Several 
Issues,  Infancy  Not  Necessities  No 
Batification. 
Juries  and  Jurors: 

Challenge  to  the  Array,  Entry  of. 
Mandamus: 

Judgment  Becord   on  Mandamus. 
Nolle  Prosequi: 
Judgment  Becord  on  Nolle  Prosequi 
in  Criminal  Case. 
Pardon: 

Becord,  Suggestion  by  Court  on  Par- 
don    Understood    To    Have    Been 
Granted. 
Partition  : 
Judgment  Becord  in  Partition  by  De- 
fault; 
Judgment  Becord  on  Verdict  in  Par- 
tition. 
pROHTBinoN : 

Judgment   Becord   on   Prohibition. 
Quo  Warranto: 

Judgment  Becord  on  Information  in 
Nature  of  Quo  Warranto. 
Begognizances  : 

Becognizance  Boll. 
Bepleadeb: 

Judgment  Becord  on  Bepleader. 
Scire  Facias: 

Judgment  Becord   on   Default,  Seire 

Facias  To  Bevive  Judgment; 
Judgment  Becord    on    Demurrer    in 

Scire  Facias; 
Judgment  Becord  on   issue  of  Fact 
in  Scire  Facias. 
Tender:    Entry  of  Tender. 
Verdict: 

Judgment    Becord    of   Verdicts. — See 
Verdict. 
Waste: 

Judgment  Becord  in  Waste. 
Withdrawal  of  Juror  : 
Entry   of  Withdrawal   of  Juror. 

44 


Writ  of  Error: 

Becord  (Error  Book). 

I.    In  General. 

A.    Judgment  Record  on  Verdict  for 
Plaintiff  in  Assumpsit, 

Supreme  Court.  Pleas  before  the  jus- 
tices of  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 

New  York,   at   the in   the 

city   of  ,   of   the    term    of 

(the   term    of    which    issue 

is  joined),  in  the  year  of  our  Lord 
one     thousand    eight     hundred     and 


Witness, 
justice. 


esquire,    chief 


-,  clerks. 


county,  BS.:  Be  it  remem- 
bered,  that    on    the  Monday 

of   ,    in    this    same   term    (for 

variations  in  the  memorandum,  see 
next  form),  before  the  justices  of  the 
supreme  court  of  judicature  of  the 
people   of  the   state  of  New  York,   at 

the  in  the.  city  of , 

comes  A.  B.,  by  E.  F.,  his  attorney, 
and  brings  into  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
his  certain  bill  (see  next  form)  against 
C.  D.,  being  in  custody,  etc.,  of  a  plea 
of  trespass  on  the  case  upon  promises 
(or  as  the  action  may  be),  which  said 
bill  follows  in  these  words,  that  is  to 
say: 

county,  88.:  A.  B.,  plaintiff 

in    this   suit,    by   E.    F.,    his    attorney,, 
complains    of   C.     D.,    defendant,     etc. 
(copy  the  declaration,  omitting  the  sig- 
nature). 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends,  etc.  (copy  the  plea,  or  pleas, 
and  then  copy  the  other  pleadings,  if 
any,  in  separate  paragraphs,  to  the 
issue,  in  the  same  way). 

Therefore,  the  issue  above  joined,  is 
ordered  by  the  supreme  court,  to  be 
tried  at  the  circuit  court  appointed  to 
be    held   at   the   court    house,    in    the 

town  of in  and  for  the  county 

aforesaid,  on  the  Monday  of 


next   (the  time  and  place  of 
holding  the  circuit). 

At  which  day  and  place  last  above 
mentioned  (or  afterwards,  that  is  to 
say,  on  the  day  and  at  the  place  last 
above  mentioned),  before  ,  es- 
quire, one  of  the  circuit  judges  of  the 
state  of  New  York  (the  judge  who 
tried  the  cause),  according  to  the  form 
of  the  statute  in  such  case  made  and 
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provided,   *  come  as  well    the    above 
named   plaintiff   as   the   above    named 
defendant,    by   their    respective    attor- 
neys above  mentioned,  *  and  the  jurors 
of  the  jnry,  summoned  to  try  the -said 
issue,  being  called  also  come;  who,  to 
speak  the  truth  of  the  matters  afore- 
said,   being    chosen,    tried    and    sworn 
say,  upon  their  oath,   *  that  the  said 
defendant  did  undertake  and  promise 
(in    case,   that   the   said   defendant   is 
guilty  of  the   premises   above   laid  to 
his  charge/'  in  trespass,  'Hhat  the  said 
defendant  is  guilty  of  the  several  tres- 
passes  above  laid   to    his   charge,"  in 
covenant,   ''that  the   above  mentioned 
indenture  is  the  deed  of  the  said  de- 
fendant,  in   manner   and   form   as   the 
said  plaintiff  hath  above  in  that  behalf 
alleged;  and  as  to  the  breaches  by  the 
said    plaintiff    above     assigned,"     etc 
(according  to  the  variations  in  the  pos- 
tea,  see  "Verdicts,"  in  this  volume), 
in  manner  and  form  as  the  said  plaintiff 
hath   above   complained    against    him; 
and   they   assess   the    damages   of   the 
said  plaintiff,  by  reason  of  the  prem- 
ises,   over    and    above    his    costs     and 
charges  by  him  about  his  suit  in  this 

behalf   expended,    to  dollars, 

and  for  those  costs  and  charges,  to  six 
cents. 

Therefore  it  is  considered,  that  the 

said    plaintiff    do    recover   against    the 

said  defendant,  his  said  damages,  costs 

and   charges,   by   the  jurors  aforesaid, 

'in   form   aforesaid   assessed,   and    also 

dollars  and  cents), 

for  his  said  costs  and  charges,  by  the 
said  court  now  here  adjudged,  of  in- 
crease, to  the  said  plaintiff,  and  with 
his  assent,  which  said  damages,  costs 
and  charges,  in  the  whole,  amount  to 

dollars   and  cents). 

And   the   said    defendant   in   mercy, 

etc.    Burr.  App.  165,  {310. 

B.    Becord  on   Verdict    for    Plaintif 
With  Variations, 

(Placita  as  in  preceding  form.) 

(City  and)  county  (of ),  ss.; 

Be  it  remembered  that  heretofore,  to- 
wit,  in  (October)  term,  now  last  past 
(the  term  of  which  the  declaration  is 
entitled),  before  the  justices  of  the 
supreme  court  of  judicature  of  the 
people  of  New  York,  at  the  (court  house 
in  the  city  of  )  (place  cor- 
responding with  the  term),  came  A.  B. 
by  E.  F.,  bis  attorney,  and  brought 
into  the  said  court,  before  the  afore- 
said    justices     thereof,     then     there. 


according  to  the  statute  in  such  ease 
made  and  provided,  his  certain  declara- 
tion against  C.  D.  and  I.  J.,  of  a  plea 
of  trespass  on  the  case  upon  promises 
(or  as  the  action  is),  which  said 
declaration  follows  in  these  words,  that 
is  to  say: 

(City  and)  county  (of ),  ss.: 

A.  B.,  plaintiff  in  this  suit,  by  £.  F., 
his  attorney,  etc.  (copy  the  declaration, 
and  then  proceed  in  a  new  paragraph, 
as  follows): 

And  now  at  this  day,  that  is  to  say, 

on  the  ( Monday  of >, 

in  this  same  term  (the  term  of  the 
issue),  until  which  day  the  said  defend- 
ants had  leave  to  imparl  to  the  said  dec- 
laration, and  then  to  answer  the  same, 
before  the  said  justices  of  the  supreme 
court    of   judicattire   aforesaid,    at    the 

in  the  city  of (place 

corresponding  with  the  term),  come  as 
well  the  said  plaintiff,  by  his  attorney 
aforesaid,  as  the  said  defendants,  by 
6.  H.,  their  attorney.  And  the  said 
defendants,  by  their  said  attorney,  de- 
fend the  wrong  and  injury,  when,  etc 
(copy  the  plea,  and  other  pleadings,  if 
any,  to  issue,  as  in  the  last  form). 

And  hereupon  the  process  thereof  is 
continued  between  the  parties  afore- 
said, of  the  plea  aforesaid,  in  this 
same  court,  before  the  justices  thereof, 

until      the      ( Monday      of 

),  of  the  term  of • .  in 


the  year  of  our  Lord  one  thousand  eight 
hundred  and  (the  term  im- 
mediately preceding  the  circuit  at 
which  the  cause  is  to  be  tried),  at  the 

of  the  city  of ),  and 

the  same  day  is  griven  to  the  parties 
aforesaid  at  the  same  place. 

At  which  said  last  mentioned  day, 
before  the  said  justices,  at  the  place 
last  aforesaid,  come  the  parties  afore- 
said by  their  respective  attorneys  afore- 
said; and  because  it  is  suggested  and 
proved,  and  manifestly  appears  to  the 
court  here,  that  the  issue  above  joined 
between  the  parties  aforesaid,  ought  to 

be  tried  in  the  county  of ,  and 

not     in     the     (city     and     county     of 

),  aforesaid;   therefore  the  issue 

above  joined,  is  ordered  by  the  said  su- 
preme court  to  be  tried  at  the  circuit 
court    appointed    to    be    held    at    the 

(court  house  in  the  town  of ), 

in  and  for  the  said  county  of , 

on   the  Monday  in  

next. 

At  which  day,  etc.  (as  in  last  fons 
to  the  end  of  the  postea). 
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And  because  the  said  court  of  the 
people,  before  the  aforesaid  justices 
thereof,  now  here,  are  not  yet  advised 
what  judgment  to  give  of  and  upon 
the  premises,  therefore  the  process 
thereof  is  continued  between  the  par- 
ties aforesaid,  of  the  plea  aforesaid,  in 
this    same    court,    before    the     justices 

thereof,  until  the  Monday  of 

,  of  the  term  of  ,  in 

the   year   of   our  Lord    one    thousand 

eight    hundred    and   ,    at     the 

(courthouse   in   the   city  of  ), 

and  the  same  day  is  given  to  the  parties 
aforesaid,  at  the  same  place,  to  hear 
the  judgment  of  the  said  court  there- 
upon. 

At  which  said  last  mentioned  day,  be- 
fore the  said  justices,  at  the  place  last 
aforesaid,  •  come  as  well  the  said  plain- 
tiff, by  his  attorney  aforesaid,  as  the 
said  defendant  C.  I).,  by  his  attorney 
aforesaid;  and  the  said  defendant  I.  J. 
comes  not.  And  hereupon  the  said 
plaintiff  suggests  to  the  court  now  here, 
and  gives  the  said  court  to  understand 
and  be  informed,  that  after  the  last 
continuance  of  the  plea  aforesaid  (oi 
after  the  finding  of  the  verdict  afore- 
said), and  before  tBis  day,  to- wit,  on, 
etc.,  the  said  defendant  I.  J.  died,  to- 
wit,  at,  etc.  (the  time  and  place  of 
death),  and  the  said  defendant  C.  D. 
survived  him;  which  allegation  the  said 
defendant  C.  D.  doth  not  deny,  but  ad- 
mits the  same  to  be  true;  therefore  let 
all  further  proceedings  in  this  cause 
against  the  defendant  I.  J.  be  stayed: 
whereupon  the  said  plaintiff  prays  judg- 
ment against  the  said  defendant  C.  D. 
of  and  upon  the  premises.  Therefore, 
etc.    Burr.  App.  166,  §311. 

C.     Continuance  Before  SuggeHion,  or 
Special  Entry  on  the  Becord. 

And  hereupon  the  process  thereof  is 
continued  between  the  parties  afore- 
said, of  the  plea  aforesaid,  in  this  same 
court,  before  the  justices  thereof,  until 

the   Monday  of  of 

the  term  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred 
and  ,  at  the  of  the 


city  of 


;  and  the  same  day  is 


given  to  the  parties  aforesaid  at  the 
same  place.  At  which  said  last  men- 
tioned day,  before  the  said  justices,  at 
the  place  last  aforesaid,  come  the  par- 
ties aforesaid,  by  their  respective  at- 
torneys aforesaid.  And  hereupon  (pro- 
ceed to  enter  the  suggestion,  or  make 


the  entry  required).  Burr.  App.  86, 
S165. 

IL    Abatements 

A.  Judgment     Becord    on     Caesetur 

Billa. 
And  hereupon  the  said  plaintiff,  inas- 
much as  h6  cannot  deny  the  several 
matters  by  the  said  defendant  above 
pleaded,  prays  judgment,  and  that  tne 
said  bill  (or  writ,  or  declaration)  of 
him,  the  said  plaintiff,  may  be  quashed, 
to  the  intent  that  he  may  exhibit  a 
better  bill  (or  sue  out  a  better  writ, 
or  file  a  better  declaration)  against 
the  said  defendant.  Therefore,  eta 
Till.  Forms  213;  Burr.  App.  148,  §282. 

B.  Judgment   Becord    on    Vemwrrer, 

Plea  in  Abatement  and  Bespon- 
detkt  Ouster, 

At   which    day,    before    the   justices 

aforesaid,  at  the  in  the  city 

of  ■',   come    the   parties   afore* 

said,  by  their  attorneys  aforesaid; 
whereupon,  all  and  singular  the  prem* 
ises  aforesaid  being  seen  by  the  court 
now  here,  and  fully  understood,  and 
mature  deliberation  being  thereupon 
had,  for  that  it  appears  to  the  said 
court  now  here  that  the  said  plea  of 
the  said  defendant,  and  the  matters 
therein  contained,  are  not  sufficient  in 
law  to  quash  the  said  bill  (or  writ,  or 
declaration)  of  the  •  said  plaintiff: 
Therefore  it  is  considered  that  the  said 
defendant  do  further  answer  (or  answer 
over)  the  said  plaintiff  to  his  bill  (or 
writ)  and  declaration  (or  to  his  dec- 
laration) aforesaid.  And  thereupon  • 
further  day  is  given  by  the  said  court 
now  here,  to  the  parties  aforesaid,  be- 
fore   the    justices    aforesaid,    at    the 

in  the  city  of ,  until 

the Monday  of next 

(first  day  of  next  term) ;  that  is  to  say, 
for  the  said  defendant  to  answer  over 
to  the  said  declaration  of  the  said 
plaintiff  against  him,  etc.  The  same 
day  is  given  to  the  said  plaintiff  there, 
etc. 

(If  the  defendant  pleads  over,  the 
record  proceeds  as  follows): 

At   which    day,   before   the    justices 

aforesaid,  at  the  in  the  city 

of   ^   come   as  well    the    said 

plaintiff,  as  the  said  defendant,  by  their 
respective  attorneys  aforesaid.  And 
the  said  defendant,  by  his  said  attor- 
ney, defends  the  wrong  and  injury 
when,  etc.  (here  follows  the  plea). 
Burr.  App.  156,  §298;  Till.  Forms  202; 
Yates'  Forms  48,  780. 
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C.  Judgment  Becord  on  Default 
After  Pleading,  in  Abatement 
and  Eespondeat  Ouster. 

(Copy  the.  judgment  record  on  re- 
spondeat ouster,  II,  B,  and  then  con- 
tinue as  follows): 

At   which   day,   before   the    justices 

aforesaid,  at  the  in  the  city 

of ^  comes  the  said  plaintiff  by 

his  attorney  aforesaid;  and  the  said 
defendant,  although  solemnly  demand- 
ed, comes  not,  nor  does  he  further  an- 
swer to  the  declaration  aforesaid  of 
the  said  plaintiff  thereof  against  him, 
etc.,'  nor  say  anything  in  bar  or  pre- 
clusion of  the  said  action  of  the  said 
plaintiff;  whereby  the  said  plaintiff  re- 
mains therein  wholly  undefended 
against  the  said  defendant/ 

Wherefore  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  his 
damages  (or  debt  and  damages),  by 
reason  of  the  premises.  (The  rest  of 
the  record  is  the  same  as  on  default  in 
not  pleading,  and  will  therefore  con- 
clude as  in  lY,  B,  5,  or  according  to 
the  case.)  Burr.  App.  151,  |289;  Yates' 
Forms  48. 

D.  Judgment  Record  on  Demurrer  to 

Beplication   to  Plea  in  ^Abate- 
ment, Sustained, 

(As  in  V,  A,  to  the  *,  then  as  fol- 
lows): it  appears  to  the  said  court  here 
that  the  said  plea  by  the  said  defend- 
ant above,  in  manner  and  form  afore- 
said, pleaded  in  abatement,  and  the 
matters  therein  contained,  are  sufficient 
in  law  to  quash  the  said  bill  (or  writ, 
or  declaration)  of  the  said  plaintiff. 
Burr.  App.  160,  {305. 

E.  Judgment   Record  on   Verdict   in 

Abatement  for  Plaintiff. 

(Placita,  memorandum  and  pleadings 
as  in  I,  A,  order  for  trial,  as  in  I,  A; 
then  enter  the  postea  as  in  I,  A,  nega- 
tiving the  matter  pleaded  in  abate- 
ment, and  assessing  the  plaintiff's  dam* 
ages,  and  conclude  with  judgment  in 
the  usual  form  on  verdict;  see  I,  A.) 
Burr.  App.  172,  {318. 

F.  Judgment  Record  Where   Verdict 

Has  Been  Gvven  for  Defendant 
on  Plea  of  Misnomer. 

(As  in  I,  A,  to  the  last  *,  and  then 
thus):  that  the  said  G.  D.  was  not,  at 
the  time  of  exhibiting  the  said  bill 
(or  filing  the  said  declaration),  by  the 
said  plaintiff  in  this  behalf  (or  at  the 
time    of    the    commencement     of    this 


suit),  nor  hath  he  at*  any  time  hitherto 
been  called  or  known  by  the  name  of 
B.  D.  in  manner  and  form  as  the  said 
plaintiff  hath  above  alleged*  Burr. 
App.  172,  {319. 

m.    Dtmnliwal,  Ete. 

A.  Judgment  Record  on  NoUe  Prase' 

qui. 

(The  record  being  brought  down  to 
the  proper  period  [usually  to  the  end 
of  the  pleadings],  continue  as  fol- 
lows) : 

And  hereupon  the  said  plaintiff,  inas- 
much as  he  cannot  deny  the  matters 
by  the  said  defendant  above  pleaded, 
now  freely  here  in  court  confesses  that 
he  will  not  further  prosecute  his  suit 
against  the  said  defendant.  Therefore, 
etc.  Burr.  App.  147,  {279;  2  P.  &  Du. 
Pr.  763. 

B.  Judgment  Record  on  Nolle  Prose- 

qui to  Some  Counts. 

(If  entered  before  issue,  the  nolle 
prosequi  will  be  contained  in  the  proper 
pleading,  and  will  therefore  appear  with 
it  on  the  record.) 

(If  entered  after  issue  and  before 
trial,  it  will  appear  after  the  pleadings 
in  this  form): 

And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses  that  he  will  not 
further  prosecute  his  suit  against  the 
said  defendant,  in  respect  of  the  prom- 
ises and  undertakings  (or  premises), 
in  the  said  (sixth  and  last)  counts  of 
the  said  declaration  mentioned.  There- 
fore as  to  the  said  promises  and  under- 
takings (or  premises)  in  the  said  (sixth 
and  last)  counts  of  the  said  declaration 
mentioned,  let  the  said  defendant  be 
acquitted,  and  go  thereof  without  day, 
etc.    (Here  follows  the  order  for  trial.) 

(If  entered  at  the  trial,  the  nolle 
prosequi  will  appear  in  the  same  form 
as  above,  at  the  beginning  of  the 
postea,  thus): 

Afterwards,  to-wit,  at  the  day  and 
place  last  above  mentioned,  before 
,   esquire,   one   of   the   circuit 


judges  oi  the  state  of  New  York,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  come  the 
parties  aforesaid,  by  their  attorneys 
aforesaid,  etc.  (copying  the  postea). 
And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses,  etc.  (to  the 
end  of  the  nolle  prosequi,  and  then 
proceed  with  the  postea).  And  the 
jurors  of  the  jury,  etc.  (to  the  end  of 
the  record).  Burr.  App.  147,  {280; 
rill.  Forms  213. 
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CL    Judgment  Beeard  an  NoUe  ProsC' 
qui  to  Some  Defendants, 

(H  entered  before  issue,  the  nolle 
prosequi  will  appear  on  the  record  in 
the  pleading  where  it  belongs.)  (After 
issue,  the  nolle  prosequi  is  entered  as 
follows) :  And  hereupon  the  said  plain- 
tiff freely  here  in  court  confesses  that 
he  will  not  further  prosecute  his  suit 
against  the  said  defendant  L.  M 
Therefore  let  the  said  defendant  L.  M« 
be  acquitted  of  the  premises  in  the 
said  declaration  mentioned,  and  go 
thereof  without  day,  etc. 

Therefore  the  issue  above  joined  be- 
tween the  said  plaintiff  and  the  said 
defendant  0.  D.  is  ordered,  etc.  (order 
for  trial).    Burr.  App.  147,  {281. 

D.  Judgment  Record  on  Nolle  Tro$e» 

qui  After  Issue  of  Law, 

(As  in  Vn,  B.) 

And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses  that  he  will 
not  further  prosecute  his  suit  against 
the  said  defendant  in  respect  of  the 
said  issue  above  joined  between  the 
said  parties,  whereon  the  said  parties 
have  put  themselves  upon  the  country. 
Therefore  as  to  the  said  issue,  and  as 
to  the  said  premises  in  the  said  (sec- 
ond) count  of  the  said  declaration  men- 
tioned (the  count  or  counts  on  which 
the  issue  in  fact  was  taken),  whereon 
the  said,  parties  have  put  themselves 
upon  the  country,  let  the  said  defend- 
ant be  acquitted,  and  go  thereof  with- 
out day,  etc. 

Therefore,  etc.  (judgment  on  the  is- 
sue in  law).     Burr.  App.  148,  §281a. 

E.  Betraxit,  Entry  of. 

(After  appearance  of  the  parties  in 
the  postea,  add  the  following):  And 
hereupon  the  said  plaintiff,  in  his  own 
proper  person,  comes  into  the  court  now 
here,  and  confesses  that  he  will  no 
further  prosecute  his  action  aforesaid 
against  the  said  defendant,  snd  prays 
his  retraxit  thereof  may  be  entered  of 
reeord.  And  it  is  granted,  etc.  Burr. 
App.  96,  {183;  Yates'  Forms  343. 

¥.  Judgment  Mecord  on  IHscontinmr 
ance. 

(The  record  being  brought  down  to 
the  period  of  discontinuance,  proceed 
as  follows): 

Afterwards,  to-wit,  on  the  — ^— ^— 

Monday   of  ,  in   the  term   of 

,   in   the   year    one     thousand 

eight  hundred  and  (the  term 

of  entering  judgment),  before  the  just- 
ices aforesaid,  at  the  in  the 


city  of  ,  comes  the  said  defend- 

ant, by  his  attorney  aforesaid,  and  the 
said  plaintiff  does  not  further  prosecute 
his  said  suit  against  the  said  defend- 
ant, but  voluntarily  permits  the  same 
to  be  discontinued. 
Therefore,  etc.    Burr.  App.  145,  {277. 

G.  Judgment  Becord  as  in  Case  of 
Nonsuit. 

(As  in  I,  A,  to  the  end  of  the  order 
for  trial,  and  then  as  follows): 

And  now  at  this  day,  to-wit,  on  the 

Tuesday  of ,  in   the 

year  of  our  Liord  one  thousand   eight 

hundred  and (the  special  term 

at    which   judgment    is   given),   before 

the  justices  aforesaid,  at  the  

in  the  city  of ,  comes  the  said 

defendant  by  his  attorney  aforesaid, 
and  the  said  plaintiff,  although  sol- 
emnly demanded,  comes  not.  And  it 
appearing  to  the  said  court,  before  the 
afloiiesaid  justices  thereof  now  here, 
that  the  said  plaintiff  has  neglected  to 
bring  the  issue  above  joined,  on  to 
be  tried,  according  to  the  course  and 
practice  of  the  said  court:    ■ 

Therefore,  etc.    Burr.  App.  149,  {283. 

H.  Judgment  Becord  on  Nonsuit 
Ordered  hy  Court. 

(As  in  I,  A,  to  the  end  of  the  order 
for  trial,  and  then  as  follows): 

At    which    day     and    place,     before 

,   esquire,    one    of   the    circuit 

judges  of  the  state  of ,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  come  as  well 
the  said  plaintiff  as  the  said  defendant, 
by  their  respective  attorneys  aforesaid; 
and  the  jurors  of  the  jury,  summoned 
to  try  the  said  issue,  being  called,  also 
come,  who,  to  speak  the  truth  of  the 
matters  aforesaid,  being  chosen,  tried 
and  sworn,  evidence  was  thereupon 
given  to  them  by  the  said  plaintiff, 
which  being  insufficient  to  maintain 
the  said  issue  on  his  part,  and  the 
said  plaintiff  being  thereupon  solemnly 
called,  to  produce  further  evidence  to 
support  and  maintain  his  said  action, 
the  said  plaintiff  comes  not,  but  makes 
default,  nor  does  he  further  prosecute 
his    suit    against    the    said    defendant 

Therefore,  etc.    Burr.  App.  150,  {287 

IV.    Default 

A.    Non  Pros. 
1.    Judgment  Becord  on  Non  Pros, 
for  Not  Declaring. 
And  the  said  C.  D.,  at  the  same  day, 
duly  appeared  by  G.  H.,  his  attorney 
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(and  pnt  in  Special  bail)  at  the  suit 
of  the  said  A.  B.  (according  to  the 
form  of  the  statute  in  such  case  made 
and  provided).  And  the  said  A.  B. 
has  not  yet  declared  against  the  said 
C.  D.,  in  the  said  court,  before  the 
aforesaid  justices  thereof,  as  he  ought 
to  have  done,  according  to  the  rules 
and  practice  of  the  said  court;  but  has 
therein  wholly  made  default. 

Therefore  it  is  considered,  etc.  Burr. 
App.  132,  §260. 

2.    Judgment    Mecord    on    Default^ 
Non  Pros,  for  Not  Declaring 
in  Debt  Qui  Tarn. 

A.  B.,  who  brought  a  writ  of  the 
people  of  the  state  of  New  York,  as 
well  for  the  said  people  as  for  himself, 
against  C.  D.,  oif  a  plea  of  debt  on 
statute  (referring  to  the  statute,  as 
in  the  writ),  hath  not  prosecuted  his 
writ  aforesaid. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc. 
And  it  is  further  considered,  etc.  Burr. 
App.  133,  i260a;  Till.  Forms  209. 

8.    Judgment  Record  on  Non  Pros, 
for  Not  Replying. 

And  hereupon  the  said  defendant 
prays  that  the  said  plaintiff  may  reply 
to  the  plea  of  him,  the  said  defendant, 
above  pleaded:  Whereupon  a  day  is 
given  to  the  court  here,  to  the  said 
plaintiff,  before  the  justices  aforesaid, 

until  the  day  of ,  in 

this  same  term  (the  day  on  which  the 

judgment  is  entered),  at  the  

in  the  city  of ;  that  is  to  say, 

for  him,  the  said  plaintiff,  to  reply  to 
the  plea  aforesaid.  The  same  day  is 
given  to  the  said  defendant,  at  the 
same  i^ace. 

At   which    day,   before  the    justices 

aforesaid,    at    the    aforesaid, 

comes  the  said  defendant,  by  his  attor- 
ney aforesaid,  and  the  said  plaintiff, 
although  solemnly  called,  comes  not; 
nor  has  he  replied  to  the  aforesaid  plea 
of  the  said  defendant,  nor  does  he 
further  prosecute  his  said  suit  against 
the  said  defendant,  but  therein  makes 
default.     Burr.  App.  142,  §270. 

B.  Nil  Dicit. 

1.    Judgment    Record    on    Default 
for  Not  Pleading  in  Assump- 
sit, 
(Placita  as  in  I,  A.) 
Be     it     remembered     that     on  the 
Monday  of  ,  in  this 


•f  7 

same    term    (or   heretofore,    to-wit,    on 


the  third  Monday  of  October,  in  Oc- 
tober term  now  last  past,  before  the 
justices  of  the  supreme  court  of  judi- 
cature  of  the   people   of  the   state  of 

New  York,  at  the in  the  city 

of  ,  comes   (or  came),  A.  B., 

by  E.  F.,  his  attorney,  and  brings  (or 
brought)  into  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here  (or  then  there),  his  certain  dec- 
laration against  C.  D.,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  of  a  plea  of  (trespass 
on  the  case  upon  promises),  which  said 
declaration  follows  in  these  words,  to- 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  etc.  (copy  the  declara- 
tion to  the  words,  ** brings  suit,'*  in- 
clusive, and  also  the  note  or  bill,  if 
any  be  endorsed  on  it). 

(If  the  default  were  of  a  term  sub- 
sequent to  that  of  the  declaration,  in- 
sert an  imparlance,  as  in  IV,  B,  5,  oth- 
erwise, proceed  thus): 

And  the  said  defendant  in  his  proper 
person  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant,  his  dam- 
ages, on  occasion  of  the  premises. 

And  hereupon  the  said  plaintiff  sug- 
gests to  the  court  now  here,  and  ffives 
the  said  court  to  understand  and  be  in- 
formed, that  the  said  declaration   was 

filed  in  the  office  of  ,  esquire, 

one  of  the  clerks  of  this  court,  and 
that  a  copy  of  said  declaration,  and  a 
notice  requiring  the  defendant  to  plead 
thereto  according  to  the  practice  of  this 
court,  were  personally  served  on  the 
said  defendant,  pursuant  to  the  statute 
in  such  case  made  and  provided.  And 
hereupon  the  said  plaintiff  prays  judg- 
ment, and  his  damages  by  him  sus- 
tained by  occasion  of  the  non-perform- 
ance of  the  said  promises  and  under- 
takings in  the  said  declaration  men- 
tioned, to  be  adjudged  to  him,  etc.  And 
because  it  is  suggested  and  proved,  and 
manifestly  appears  to  the  said  court 
now  here,  that  the  said  plaintiff  has 
sustained  damages  on  occasion   of  the 

premises  to dollars,  besides  his 

costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended: 

Therefore,  etc.    Burr.  App.  139,  {267. 
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2.  Judgment  Becord  on  Default  for 

Not  Pleading  hy  One  Defend- 
ant, 

And  the  said  I.  N.  and  L  S.,  defend- 
ants in  this  suit  (the  pleading  defend- 
ants), by  G.  H.,  their  attorney,  come 
and  defend  the  wrong  and  injury  when, 
etc.    (copying  the  plea). 

And  the  said  defendant  G.  D.  (the 
defaulting  defendant),  in  his  proper 
person  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in* 
jury,  when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action  of 
the  said  plaintiff:  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant  G.  D.: 
whereby,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the 
said  action  of  the  said  plaintiff  is  se- 
vered. Wherefore  the  said  plaintiff 
ought  to  recover  against  the  said  de- 
fendant G.  D.,  his  damages  on  occasion 
of  the  premises.  And  hereupon  the 
said  plaintiff  prays  judgment  against 
the  said  G.  D.,  ^nd  his  damages  by 
him  sustained  on  occasion  of  the  non- 
performance of  the  said  promises  and 
undertakings  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him,  etc. 

And  hereupon  the  said  plaintiff  sug- 
gests to  the  court  now  here  (enter 
suggestion  of  filing  and  service  of  the 
declaration,  as  in  last  form). 

And  because  it  Hs  suggested  and 
proved,  and  manifestly  appears  to  the 
said  court  now  here,  that  the  said 
plaintiff  has  sustained  damages  on  oc- 
casion of  the  premises  to dol- 
lars, besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ex- 
pended: 

Therefore,  etc.  Burr.  App.  140, 
8267a. 

Note. — This  by  reason  of  statute. 
General  rule  is  defaulting  defendant 
abides  result  at  trial. 

3.  Judgment  Becord  on  Default  for 

Not  Be  joining. 

And  hereupon  the  said  plaintiff  prays 
that  the  said  defendant  may  rejoin  to 
the  replication  of  the  said  plaintiff  by 
him  above  pleaded:  whereupon  a  day 
is  given  to  the  said  defendant,  before 

the  justices  aforesaid,  at  the  

in  the  city  of ,  on  the 

day  of next  (the  day  of  enter- 
ing judgment),  that  is^  to  say,  for  the 
said  defendant  to  rejoin  to  the  repli- 
cation aforesaid.  The  same  day  is 
given  to  the  said  plaintiff  there,  etc. 

At   which   day,   before   the    justices 


aforesaid,    at    the 


aforesaid, 


comes  the  said  plaintiff,  by  his  attor- 
ney aforesaid,  and  the  said  defendant, 
although  solemnly  demanded,  comes 
not,  but  makes  default:  nor  hath  he 
in  any  wise  rejoined  to  the  aforesaid 
replication  of  the  said  plaintiff,  nor 
said  anything  in  bar  or  preclusion  of 
the  said  action  of  the  said  plaintiff; 
whereby  the  said  plaintiff  remains 
therein  undefended  against  the  said 
defendant.  Wherefore  the  said  plain- 
tiff ought  to  recover  against  the  said 
defendant  his  damages  (or  debt  and 
damages),  by  occasion  of  the  premises. 
Burr.  App.  143,  §271. 

4.  Judgment  Becord  on  Default  for 
Not  Pleading  in  Debt,  on 
Writ  of  Inquiry,  Debt  on 
Bond, 
(Imparlance,  if  necessary,  as  in  IV, 
B,  5,  to  the  words,  "defends  the  wrong 
and  injury  when,  etc.,"  and  then  pro- 
ceed as  follows):  and  says  nothing  in 
bar  or  preclusion  of  the  said  action  of 
the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant;  wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  said 
debt  and  his  damages  on  account  of 
the  detention  thereof,  and  by  reason 
of  the  aforesaid  breaches  of  the  said 
condition  of  the  said  writing  obligar 
tory  above  assigned,  together  with  his 
costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended. 

But  because  it  is  unknown  to  the 
said  court  now  here  what  damages  the 
said  plaintiff  has  sustained  by  reason 
of  the  premises,  the  sheriff  of  the  said 

(city   and)    county    of   (the 

venue),  is  commanded  that  by  the  oaths 
of  twelve  good  and  lawful  men  of  his 
county  he  diligently  inquire  what  dam- 
ages the  said  plaintiff  has  sustained,  as 
well  by  reason  of  the  aforesaid  breaches 
above  assigned  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended;  and  that  he  send  the 
inquisition  which  he  shall  thereupon 
take  to  the  said  justices  of  the  supreme 
court   of  judicature   aforesaid,   at   the 

in  the   city   of  ,   on 

the Monday  of next, 

under  his  seal,  and  the  seals  of  those 
by  whose  oaths  he  shall  take  that  in- 
quisition, together  with  the  writ  to 
him  thereupon  directed:  the  same  day 
is  given  to  the  said  plaintiff  at  the 
same  place. 
At  which  day,  before  the    justices 
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aforesaid,  at  the  of  the  city 

of  ,   comes   the   said   plaintiff, 

by  his  attorney  aforesaid,  and  the  sher- 
iff, to-wit,  W.  J.,  esquire,  sheriff  of  the 

(city   and)    county    of  ,    now 

here  returns  a  certain  inquisition,  in- 
dented,    taken     before     him,     at     the 

of   the   city   of  ,   in 

his  said  county,  on  the  day 

of last,  by  the  oaths  of  twelve 

•  good  and  lawful  men  of  his  county;  by 
which  it  is  found  that  the  said  defend- 
ant did  not,  etc.  (state  the  finding  of 
the  jury),  and  that  the  said  plaintiff 
has  sustained  damages,  by  reason,  of 
the  aforesaid  breaches  of  the  said  con- 
dition  of   the   said  writing  obligatory, 

to  dollars,  over  and  above  his 

costs  and  charges,  by  him  about  his 
suit  in  this  behalf  expended;  and  for 
those  costs  and  charges  to  six  cents. 
Burr.  App.  137,  §266. 

5.    Judgment  Secord  on  Default  for 

Not   Fleading,    on     Writ   of 

Inquiry  at  Subsequent  Term. 

Be    it   remembered   that,    heretofore, 

to-wit,    on    the    Monday   of 

,  in  term,   now  last 

past,  before  the  justices  of  the  supreme 
court  of  judicature  of  the  people  of  the 
state  of  New  York,  at  the  (courthouse 

in  the  city  of  ),  came  A.  B., 

by  E.  F.,  his  attorney,  and  brought  into 
the  said  court,  before  the  aforesaid 
justices  thereof  then  and  there,  his  cer- 
tain bill  against  0.  D.,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises  (or  as  the  action  is), 
which  said  bill  follows  in  these  words, 
that  is  to  say:      (City  and  county  of 

),  88.:     (Here  copy  declaration 

to  the  end,  omitting  the  signature,  and 
proceed  on  a  new  line  as  follows): 
And  now  at  this  day,  that  is  to  say, 

on    the   first    Monday   of  y   in 

thia  same  term  of  (the  term 

of  which  the  judgment  is  entered),  un- 
til which  day  the  said  defendant  had 
leave  to  imparl  to  the  said  bill  (or 
declaration),  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said,  at   the  in   the    city   of 

,  come  as  well  the  said  plain- 
tiff, by  his  attorney  aforesaid,  as  the 
said  defendant,  in  his  proper  per- 
son (or  by  G.  H.,  his  attorney).  And 
the  said  defendant  defends  the  wrong 
and  injury  when,  etc.,  and  says  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff    remains    therein    undefended 


against  the  said  defendant:  Wlierefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  damages, 
on  occasion  of  the  premises.*  And 
hereupon  the  said  plaintiff  prays  judg- 
ment, and  his  damages  by  him  sustain^ 
on  occasion  of  the  non-performanee  of 
the  said  promises  and  undertakings,  in 
the  said  declaration  mentioned,  to  be 
adjudged  to  him,  etc.  And  because  it 
is  suggested  and  proved,  and  manifestly 
appears  to  the  said  court  now  here, 
that  the  said  plaintiff  hath  sustainea 
damages  on  occasion  of  the  premises, 

to dollars  and cents 

besides  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended: 

Therefore,  etc. 

(In  ease  of  unliquidated  demand, 
continue  from  *):  But  because  it  is 
unknown  to  the  said  court,  before  the 
aforesaid  justices  thereof  now  here, 
what  damages  the  said  plaintiff  has 
sustained  by  means  of  the  premises, 
the  sheriff  of  the  said  city  and  county 

of  (the  venue  in  the  action) 

is  commanded  that,  by  the  oaths  of 
twelve  good  and  lawful  men  of  his 
county,  he  diligently  inquire  what  dnm- 
ages  the  said  plaintiff  has  sustained,  as 
well  by  means  of  the  premises  as  for 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended;  and 
that  he  send  the  inquisition  which  he 
shall  thereupon  take  to  the  Justices  of 
the  said  supreme  court  of  judicature, 

at  the in  the  city  of ^ 

on  the  day  of  next 

(the  return  of  the  writ),  under  his  seal, 
and  the  seals  of  those  by  whose  oaths 
he  shall  take  that  inquisition,  together 
with  the  writ  to  him  thereupon  di- 
rected: the  same  day  is  given  to  the 
said  plaintiff,  at  the  same  place. 
At   which    day,   before   the    justices 

aforesaid,  at  the  in  the  city 

of  ,  comes   the  said  plaintiff, 

by  his  attorney  aforesaid;  and  the  sher- 
iff, to-wit,  f  esquire,  sheriff  of 

the  said  (city  and)  county  of , 

now  here,  returns  a  certain  inquisition 
indented,    taken    before    him    at    the 

of  the  city   of  ,   in 

his  said  county,  on  the  day 

of  ,  in  the  year  of  our  Lord 

one     thousand     eight      hundred     and 
>,  by  the  oaths  of  twelve  good 


a^d  lawful  men  of  his  county;  by  which 
it  is  found  that  the  said  plaintiff  has 
sustained    damages    by   means    of   the 

premises,     to     dollars     and 

cents,   over   and   above    liU 
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cost9,-jind  eharges  by  liim  about  his 
suit  in  this  behalif  expended,  and  for 
those  costs  and  charges  to  six  cents. 

Therefore,  etc.  Burr.  App.  135, 
186,  11262,  263,  264. 

61.    Judgment  Becord  an  Default  in 
Suit  an  Bail-Band. 

(Placita  of  the  term  of  judgment.) 
(Memorandum  as  in  IV,  B,  5,  or  IV, 
B,  1,  according  to  the  ease.)  (Declar- 
ation.) And  the  said  defendants  in 
their  proper  persons  (or  by  G.  H.,  their 
attorney),  come  and  defend  the  wrong 
and  injury  when,  etc.,  and  say  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendants. 

Therefore,  etc.    Burr.  App.  184,  §338. 
7.    Judgment  Becord  an  Default  in 
Becognizance  af  Bail, 

(Placita  in  the  usual  form,  of  the 
term  of  the  judgment.) 

(Memorandum  as  in  IV,  B,  5,  or  IV, 
B,  1,  according  to  the  case.) 

(Declaration.) 

(Imparlance,  if  necessary,  as  in  IV, 
B,  5.) 

And  the  said  I.  N.  and  I.  S.,  defend- 
ants in  this  suit  (by  G.  H.,  their  attor- 
ney), come  and  defend  the  wrong  and 
injury  when,  etc.,  and  say  nothing  in 
bar  or  preclusion  of  the  aforesaid  ac- 
tion of  the  said  plaintiff:  Whereby  the 
said  plaintiff  remains  therein  undefend- 
ed against  the  said  defendants. 

Therefore,  etc.    Burr.  App.  189,  (344. 

V.    Demurrers. 

A.  Demurrer  ta  Declaration  or  BeplU 
cation  Overruled,  * 

(Copy  the  demurrer  book  to  the  end, 
and  then  continue  the  record  as  fol- 
lows) : 

And  because  the  said  court  of  the 
people,  before  the  aforesaid  justices 
thereof  now  here,  are  not  yet  advised 
what  judgment  to  give  of  and  upon 
the  premiises,  therefore  the  process 
thereof  is  continued  between  the  par- 
ties aforesaid,  of  the  plea  aforesaid, 
in  this  same  court,  before  the  justices 

thereof,  until  the  Monday  of 

— • of  the  term  of  ,  in 

the    year   of   our   Lord   one    thousand 

eight  hundred  and  (the  term 

when  the  'demurrer  was  argued),  at  the 

in  the  city  of .    And 

the  same  day  is  given  to  the  parties 
aforesaid,  at  the  same  place,  to  hear 
the  judgment  of  the  said  court  there- 
upon. 


At   which   day,   before   the    justices 

aforesaid,  at  the  in  the  city 

of  ,   come    as   well    the    said 

plaintiff  as  the  said  defendant,  by  their 
respective  attorneys  aforesaid.  Where- 
upon, all  and  singular  the  premises 
aforesaid  being  seen,  and  by  the  said 
court  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,*  it 
appears  to  the  said  court  here  that  the 
declaration  (or  first  count  of  the  dec- 
laration, or  replication)  aforesaid,  and 
the  matters  therein  contained,  are  suf- 
ficient in  law  for  the  said  plaintiff  to 
have  and  maintain  his  aforesaid  action 
thereof  against  the  said  defendant. 

Therefore  it  is  considered,  etc.  Burr. 
App.  157,  §299;  2  P.  &  Du.  Pr.  755. 

B.  Judgment  Becord  an  Demurrer 
to  Declaration  or  Bepiication, 
Sustained. 

(The  record  is,  in  all  respects,  the 
same  as  in  V,  A,  to  the  *,  after  which 
proceed  thus):  it  appears  to  the  said 
court  here  that  the  declaration  (or 
first  count  of  the  declaration,  or  repli- 
cation) aforesaid,  and  the  matters 
therein  contained,  are  not  sufficient  in 
law  for  the  said  plaintiff  to  have  and 
maintain  his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.   Burr.  App.  159,  §302. 

C  Judgment  Becord  an  Demurrer  ta 
Plea  or  Bejoinder  Sustained. 

(As  in  V,  A,  to  the  *,  and  then  as 
follows):  it  appears  to  the  said  court 
here  that  the  said  plea  (or  rejoinder) 
by  the  said  defendant  above  pleaded, 
and  the  matters  therein  contained,  are 
not  sufficient  in  law  to  bar  or  preclude 
the  said  plaintiff  from  having  or  main- 
taining his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.   Burr.  App.  158,  §301. 

D.  Becord  on  Demurrer  ta  Plea   or 

Bejoinder  Overruled, 

(As  in  V,  A,  to  the  *,  and  then  as 
follows):  it  appears  to  the  said  court 
here  that  the  said  plea  (or  rejoinder) 
by  the  said  defendant  above  pleaded, 
and  the  matters  therein  contained,  are 
sufficient  in  law  to  bar  and  preclude 
the  said  plaintiff  from  having  and 
maintaining  his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.    Burr.  App.  159,  §303. 

E.  Judgment    Becord    an    Frivolous 

Demurrer. 
And  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
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give  of  and  upon  the  premises,  there- 
fore the  process  thereof  is  cuntinned 
between  the  parties  aforesaid,  of  the 
plea  aforesaid,  in  this  same  eonrt,  be- 
fore  the  justices  thereof,  until  the 
Monday  of of  the 


term  of 


-,  in  the  year  of  our 


Lord  one  thousand  eight  hundred  and 
,  at  the  in  the  city 


of 


(the  term  when  judgment 


is  given);  and  the  same  day  is  given 
to  the  parties  aforesaid,  at  the  same 
place.* 

At  which  said  last  mentioned  day, 
before  the  said  justices,  at  the  place 
last  aforesaid,  comes  the  said  plaintiff, 
by  his  attorney  aforesaid,  and  the  said 
defendant,  although  solemnly  demand- 
ed, comes  not,  but  makes  default.  (If 
in  any  action  where  the  damages  are 
assessed  by  the  clerk,  proceed  as  in 
IV,  B,  5,  from  the  words,  "wherefore 
the  said  plaintiff  ought  to  recover, 
etc.,"  to  the  end.  If  a  writ  of  inquiry 
was  issued,  as  in  IV,  B,  5«)  Bur^. 
App.  156,  {297. 

F.  Judgment  Becord  on  Demurrer 
Decided  for  Plainiif,  After  an 
Issue  of  Fact  Tried, 

(Placita.) 

(Be  it  remembered  that,  on,  etc) 

(Declaration.) 

(Plea,  general  issue,  to  all  the  eonnts 
but  the  first.) 

(Demurrer  to  the  first  count.) 

(Joinder  in  demurrer;  after  which 
proceed  as  follows): 

But  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  whereon 
the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court,' 
a  day  is  given  to  the  parties  aforesaid, 
before  the  justices  of  this  same  court, 

at  the  — ^—  in  the  city  of , 

on  the  Monday  of  

next  (the  term  following  the  circuit  at 
which  the  issue  in  fact  is  to  be  tried), 
to  hear  judgment  thereon;  for  that  the 
said  court,  before  the  aforesaid  justices 
thereof  now  here,  are  not  yet  advised 
thereof,  etc.  And  because  it  is  un- 
known to  the  said  court  here  whether 
or  not  the  said  defendant  will  be  con- 
victed of  the  premises,  whereof  the 
said  parties  have  put  themselves  upon 
the  judgn^ent  of  the  court;  and  because 
it  is  convenient  and  necessary  that 
there  be  but  one  taxation  of  damages 
in   this  suit:     Therefore  it  is  ordered 


of 

ordered  that  the  jury  who  shall  try 
the  said  issue,  also  inquire  of,  and 
assess  the  damages,  which  the  said 
plaintiff  hath  sustained  by  occasion  of 
the  premises,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment 
of  the  court,  if  judgment  shall  happen 
to  be  given  for  the  said  plaintiff. 
And  now  at  this  day,  to-wit,  on  the 
Monday  of ,  in  the 


by  the  said  court  that  the  issue  above 
joined,  to  be  tried  by  the  country,  be 
tried  at  the  circuit  court  appointed  to 

be  held  at  the  in  the  town 

of  ,  in  and  for  the  county  of 

aforesaid,   on   the    (first   day 

-)    next;    and  it  is  farther 


year  of  our  Lord  one  thousand  eight 
hundred  and ,  before  the  just- 
ices aforesaid,  at  the  in  the 

city  of  aforesaid,  comes  the 

said  plaintiff,  by  his  attorney  afore- 
said and  ,  esquire,  one  of  the 

circuit  judges  of  the  state  of  New 
York,  before  whom  the  said  issue  was 
tried,  hath  sent  hither  his  record  had 
before  him,  in  these  words,  to-wit: 
Afterwards,  that  is  to  say,  on  the 
—  day  of aforesaid,  at 


the 


in  the  town  of 


aforesaid,  before 


-,  esquire,  one 


of  the  circuit  judges  of  the  state  of 
New  York,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, come  as  well  the  said  plaintiff 
as  the  said  defendant,  by  their  respect- 
ive attorneys  aforesaid:  and  the  jurors 
of  the  jury  summoned  to  try  the  said 
issue,  being  called,  also  come;  who,  to 
speak  the  truth  of  the  matters  afore- 
said, beingi  chosen,  tried  and  sworn, 
say  upon  their  oath,  as  to  the  issne 
above  joined  between  the  said  parties 
to  be  tried  by  the  country,  that  (the 
said  defendant  did  undertake  and  prom- 
ise, in  manner  and  form  as  the  said 
plaintiff  hath  above  in  the  said  second 
and  subsequent  counts  of  his  said  dec- 
laration complained  against  him);  and 
they  assess  the  damages  of  the  said 
plaintiff,  by  reason  of  (the  not  perform- 
ing the  promises  and  undertakings  in 
the  said  counts  mentioned),  over  and 
above  his  costs  and  charges,  by  him 
about  his  suit  in  this  behalf  expended 

(to   dollars),   and   for   those 

costs   and  charges,   to  cents. 

And  as  to  the  issue  above  joined  be- 
tween the  said  parties,  whereon  they 
have  put  themselves  upon  the  judgment 
of  the  court,  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  if  it  shall 
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happen  that  judgment  shall  be  there- 
upon given  for  the  said  plaintiff,  then 
they  assees  the  damages  of  the  said 
plaintiff,  by  him  sustained  by  reason 
(of  the  not  performing  the  promises 
and  undertakings  in  the  first  eount  of 
the  said  declaration  above  mentioned), 
over  and  above  his  costs  and  charges, 
by  him   about  his  suit  in  this  behalf 

expended,  to  dollars,  and  for 

the  costs  and  charges  last  aforesaid, 
to  six  cents.  (If  the  issue  in  law  is 
decided  of  this  term,  judgment  is  here 
entered;  but  if  not,  continue  the  record 
as  follows):  But  because  it  is  un- 
known to  the  said  court  here  whether 
or  not  the  said  defendant  will  be  con- 
victed of  the  premises  aforesaid,  where- 
of the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court, 
therefore  let  the  giving  of  judgment 
in  this  behalf  against  the  said  defend- 
ant be  stayed,  until  the  issue  aforesaid, 
whereon  the  said  parties  have  put 
themselves  upon  the  judgment  of  the 
court,  shall  have  been  adjudged  and 
determined. 

And  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  whereof 
the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court, 
•a  further  day  is  ^iven  to  the  said  par- 
ties  before   the   justices   aforesaid,   at 

the  (courthouse  in  the  city  of , 

on   the  Monday  of  

next,  to  hear  judgment  thereupon,  for 
that  the  said  court  are  not  yet  advised 
thereof,  etc. 

At   which  day,  before   the    justices 
aforesaid,   at   the    (courthouse    in   the 

city    of   ,     come     the    parties 

aforesaid,  by  their  respective  attorneys 
aforesaid.  And  hereupon  all  and  sin- 
gular the  premises  aforesaid,  whereon 
the  said  parties  have  put  themselves 
upon  the  judgment  of  the  court,  being 
seen,  and  by  the  court  now  here  fully 
understood,  and  mature  deliberation  be- 
ing thereupon  had,  it  appears  to  the 
said  court  here  that  the  (first)  count  of 
the  declaration  aforesaid,  and  the  mat- 
ters therein  contained,  are  sufficient 
in  law,  for  the  said  plaintiff  to  have 
and  maintain  his  aforesaid  action 
against  the  said  defendant. 

Therefore,  etc.    Burr.  App.  160,  §307; 
2  P.  &  Du.  Pr.  729,  741,  747,  748. 


VL    Cognovit. 

A.  Judgment  Becord  on  Cognovit  in 

Assumpsit, 
And  the  said  0.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  he  cannot  deny  the 
action  of  the  said  plaintiff,  nor  but 
that  he  the  said  defendant  did  under- 
take and  promise,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof* 
complained  against  him,  nor  but  that 
the  said  plaintiff  hath  sustained  dam- 
ages on  occasion  of  the  not  performing 
of  the  said  several  promises  and  under- 
takings, in  the  said  declaration  men- 
tioned, over  and  above  his  costs  and 
charges  by  him  about  his  suit  in  this 

behalf    expended,    to   dollars 

and   : cents.     Burr.    App.    71, 

§141. 

B.  Judgment  Becord  on  Cognovit  in 

Debt. 
And  the  said  G.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  he  cannot  deny  the 
action  of  the  said  plaintiff,  nor  but 
that  the  said  writing  obligatory .  is  the 
deed  of  him,  the  said  defendant,  nor 
but  that  he  owes  to  the  said  plaintiff 
the  sum  of  dollars  above  de- 
manded, in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him.  (If  the  cognovit 
be  of  part  of  the  cause  of  action,  vary 
the  form  thus:  "and  says  that  he  can- 
not deny  the  action  of  the  said  plain- 
tiff, nor  but  that  he,  the  said  defend- 
ant, does  owe  to  the  said  plaintiff  the 

sum  of  dollars,  parcel  of  the 

said  sum  of dollars  above  de- 
manded.'')    Burr.  App.  72,  §144. 

C.  Judgment  Becord  on  Cognovit  in 

Assumpsit  as  to  Part  of  Cause 

of  Action. 
(As  in  VI,  A,  to  the  *,  and  then 
thus):  In  the  (second  and  third) 
counts  of  his  said  declaration,  com- 
plained against  him;  nor  but  that  the 
said  plaintiff  hath  sustained  damages 
on  occasion  of  the  not  performing  of 
the  said  several  promises  and  under- 
takings in  the  said  (second  and  third) 
counts  of  the  said  declaration  men- 
tioned, over  and  above  his  costs,  etc. 
(as  in  VI,  A,  to  the  end;  or  add  at 
the  end,  after  the  sum  confessed,  "par- 
cel of  the  said  sum  of  [the  damages 
claimed  by  the  plaintiff]  above  de- 
manded")-   Burr.  App.  72,  §142. 
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D.  Judgment  Record  on  Cognovit  in 
Assumpsit  With  Stipulation, 

(At  the  foot  of  the  ordinary  form, 
subjoin  the  following):  The  above  cog- 
novit is  given  on  condition  that  judg- 
ment shall  not  be  entered  thereon  (or 
that  execution  shall  not  be  issued  on 
the  judgment  to  be  entered  thereon), 

before   the  day   of  • 

next.  And  I  hereby  stipulate  that  if 
default  shall  be  made  in  the  payment 
of  the  said  (the  debt  or  sum  confessed), 
together   with    the   said    costs,    on   the 

said   day   of    y     the 

plaintiff  shall  be  at  liberty  to  enter  up 
judgment  therefor,  and  forthwith  to  sue 
out  execution  thereupon  (or  otherwise^ 
as  the  terms  may  be).  Burr.  App.  72, 
§143. 

Vn.    Verdict 

A.  Judgment  Becord  for  Plaintiff  in 

Debt. 

(As  in  I,  A,  to  the  last  *,  after  which 

proceed    as    follows):    that    the    above 

mentioned    writing     obligatory    is    the 

deed  of  the  said  defendant,  as  the  said 

{>laintiff  hath  above  in  that  behalf  al* 
eged;  and  they  assess  the  damages  of 
the  said  plaintiff,  on  occasion  of  the 
detaining  the  aforesaid  debt,  over  and 
above. his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended, 
to  six  cents,  and  for  those  costs  and 
charges  to  six  cents.  Burr.  App.  168, 
1312. 

B.  Becord  on  Verdict  After  Decision 

of  Issue  at  Law, 

But  because  the  court  now  here  are 
not  yet  advised  what  judgment  to  give 
of  and  upon  the  premises,  whereof  the 
parties  aforesaid  have  put  themselves 
upon  the  judgment  of  the  court,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  justices  of  this  same  court,  at  the 

in   the   city   of  ,   on 

the Monday  of next 

(the  next  term  after  issue),  to  hear 
judgment  thereon,  for  that  the  said 
court  now  here,  before  the  aforesaid 
justices  thereof,  are  not  yet  advised 
thereof,  etc. 

And  it  is  further  ordered  by  the  said 
court  that  the  said  issue  above  joined 
between  the  said  parties,  to  be  tried  by 
the  country,  be  tried  at  the  circuit 
court,    appointed    to    be    held     at     the 

(courthouse  in  the  town  of  ), 

in   and   for   the    county    of    

aforesaid,    on    the    day    of 


ue). 


next   (next  circuit  after  iss- 


And  now  at  this  day,  to-wit,  on  the 
Monday  of  ,  in  the 


year  of  our  Lord  one  thousand  eight 
hundred  and  ,  before  the  just- 
ices aforesaid,  at  the  — ; in  the  city 

of aforesaid,  come  as  well  the 

said  plaintiff  as  the  said  defendant,  by 
their  respective  attorneys  aforesaid. 
And  hereupon  all  and  singular  the  prem- 
ises aforesaid,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment 
of  the  court,  being  seen,  and  by  the 
court  now  here  fully  understood,  and 
mature  deliberation  being  thereupon 
had,  it  appears  to  the  said  court  here 
that  the  (first)  count  of  the  declara- 
tion aforesaid,  and  the  matters  therein 
contained,  are  sufficient  in  law  for  the 
said  plaintiff  to  have  and  maintain  his 
aforesaid  action  against  the  said  de- 
fendant: wherefore  the  said  plaintiff 
ought  to  recover  against  the  said  de- 
fendant his  damages  by  reason  of  the 
premises  in  the  said  first  count  of  the 
said  declaration  mentioned.** 

But  because  it  is  unknown  to  the 
said  court  here  what  damages  the  said 
plaintiff  hath  sustained  by  reason 
thereof,  and  because  it  is  convenient 
and  necessary  that  there  be  but  one 
taxation  of  damages  in  this  suit,  there- 
fore let  the  giving  of  judgment  in  this 
behalf  against  the  said  defendant  be 
stayed,  until  the  said  issue  above  joined 
between  the  said  parties,  whereon  the 
said  parties  have  put  themselves  upon- 
the  country,  shall  have  been  tried  and 
determined.  And  because  the  said  issue 
above  joined  between  the  said  parties, 
to  be  tried  by  the  country,  was  not 
tried  at  the  said  circuit  court,  held 
at  the  time  and  place  hereinbefore 
mentioned,  therefore  the  process  there- 
of, between  the  parties  aforesaid,  is 
continued  until  the  circuit  court,  ap- 
pointed to  be  held  at,  etc.,  on,  etc.  (aa 
in  the  order  for  trial).  And  it  ia  fur- 
ther ordered  that  the  jury  who  shall 
try  the  said  issue  also  inquire  of,  and 
assess  the  damages  which  the  said 
plaintiff  hath  sustained  by  occaaion  of 
the  premises,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment 
of  the  said  court. 

At  which  day,  etc.  (enter  the  postea 
as  in  I,  A,  to  the  last  *,  and  then  pro- 
ceed as  follows) :  as  to  the  issue  within 
joined  between  the  said  parties,  to  be 
tried  by  the  country,  that  the  said 
defendant  did  undertake  and  promise, 
in  manner  and  form  as  the  said  plain- 
tiff hath  in  the  said  (second  and  sub- 
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sequent)  counts  of  his  said  declaration 
above  complained  against  him:  and 
they  assess  the  damages  of  the  said 
plaintiff,  by  reason  of  not  performing 
of  the  promises  and  undertakings  in 
the  said  counts  mentioned,  over  and 
above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended, 

to dollars,  and  for  those  costs 

and  charges  to  six  cents.  And  the 
jurors  aforesaid,  upon  their  oaths  afore- 
said, also  say  that  they  assess  the  dam- 
ages of  the  said  plaintiff,  by  him  sus- 
tained by  reason  of  the  not  performing 
the  promise  and  undertaking  in  the 
said  first  count  of  the  said  declaration, 
over  and  above  his  costs  and  charges 
by  him  about  his  suit  in   this  behalf 

expended,  to  dollars,  and  for 

his  costs  and  charges  last  aforesaid  to 
six  cents. 

Therefore,  etc.  Burr.  App.  176,  §326; 
2  P.  &  Du.  Pr.  742. 

C.  Judgment  Kecord  on  Special  Ver- 
dict (Argument  in  First  In- 
stance), 

(As  in  I,  A,  to  the  end  of  the  order 
for  trial,  then  enter  the  postea  and 
special  verdict  [see  X,  Verdict^  in 
this  volume];  then,  if  necessary,  add  a 
continuance  [see  Oontinttances]  to  the 
term  of  giving  judgment,  and  conclude 
as  follows): 

At    which    day,    before   the    Justices 

aforesaid,  at  the  in  the  city 

of ,  come  the  parties  aforesaid, 

by  their  respective  attorneys  aforesaid: 
Whereupon,  all  and  singular  the  prem- 
ises aforesaid  being  seen,  and  by  the 
said  court  here  fully  understood,  and 
mature  deliberation  being  thereupon 
had,  it  appears  to  the  said  court .  here 
that,  etc.  (stating  the  affirmative  or 
negative  of  the  issue,  according  to  the 
decision). 

Therefore,  etc.    Burr.  App.  179,  §331. 

VnL  Jndgmmit  Becord  for  Plalntifl 
on  Inquest. 
(The  record  is  the  same  as  on  ver- 
dict, I,  A,  except  that  in  entering  the 
postea  you  substitute  for  the  part  be- 
tween the  first  and  second  *,  the  fol- 
lowing clause) :  comes  the  above  named 
plaintiff,  by  his  attorney  above  men- 
tioned, and  the  above  named  defend- 
ant, although  solemnly  required,  comes 
not,  but  makes  default.  Therefore  let 
the  jurors  of  the  jury  be  taken  against 
him  by  his  default.  And  the  jurors 
of  the  jury,  summoned,  etc.  (as  in  I, 
A,  to  the  end,  varying  thd  entries  if 


necessary,  as  in  I,  B,  m.  A,  and  III, 
C,  in  Verdicts).    Burr.  App.  169,  §314. 

IX.    Judgment   Becord  on   Beport   of 
Beferee. 

(To  issue;  and  then,  if  the  reference 
were  of  the  same  term  with  the  issue, 
continue  as  follows): 

And  hereupon  the  said  plaintiff  gives 
the  said  court  now  here  to  understand 
and  be  informed  that  the  trial  of  the 
issue  (or  issues)  in  this  cause  will  re- 
quire the  examination  of  a  long  account 
on  the  part  of  him,  the  said  plaintiff 
(and  of  the  said  defendant);  and  the 
said  plaintiff,  according  to  the  statute 
in  such  case  made  and  provided,  prays 
the  said  court  now  here,  by  a  rule  in 
that  behalf  made,  to  refer  this  cause 
to  referees  (not  being  less  than  three 
persons),  to  be  nominated  by  the  said 
court  now  here,  to  finally  hear  and  de- 
termine the  matters  in  controversy  in 
this  cause.  And  because  the  said  de- 
fendant does  not  deny  the  allegation 
aforesaid,  but  admits  the  same  to  be 
true,  therefore,  in  pursuance  of  and 
according  to  the  aforesaid  statute,  let 
it  be,  by  rule  for  that  purpose  to  be 
duly  entered,  referred  to  K.  L.,  of  the 

(city    of   ,    counsellor-at-law), 

and  M.  N.  and  O.  P.,  of  the  (same 
place,  merchants)  as  referees,  to  hear 
and  examine  the  matters  in  controversy 
between  the  said  plaintiff  and  defend- 
ant; and  let  the  said  referees,  upon 
pain  of  contempt,  report  thereon  to 
the    said    court,   before   the    aforesaid 

justices  thereof,  at  the  ■ in  the 

city  of  ,  on  the . Mon- 
day of  next.     The  same  day 

is  given  to  the  parties  aforesaid  at  the 
same  place. 

At   which   day,   before  the   justices 

aforesaid,  at  the  in  the  city 

of ,  come  the  parties  aforesaid, 

by  their  respective  attorneys  afore* 
said;*  and  the  referees  above  men- 
tioned, to-wit,  K.  L.,  M.  N.  and  O.  P., 
to  whom  it  was  referred  to  hear  and 
examine  the  matters  in  controversy  be- 
tween the  said  plaintiff,  and  the  said 
defendant,  and  to  report  thereupon, 
now  report  that  they  find  there  is  due 
from   the  said   defendant   to   the   said 

plaintiff   the   sum   of  dollars 

and  cents,   besides   his  costs 

and  charges,  by  him  about  his  suit  in 
this  behalf  expended.* 

Therefore  it  is  considered  that  the 
said  report  do  stand  confirmed;  and  it 

Vol,  K 


702 


JUDGMENT  BEC0BD8 


18  further  considered,  ete.  (enter  judg- 
ment). 

(If  the  rule  for  reference  were  made 
at  a  term  subsequent  to  that  of  the 
issue,  after  entering  the  pleadings  to 
issue,  continue  as  follows):  And  here- 
upon the  process  thereof  is  continued 
between  the  parties  aforesaid,  of  the 
plea  aforesaid,  in  this  same  court,  be- 
fore  the    justices    thereof,    until    the 

■  Tuesday  of  ,  in  the 

jear  of  our  Lord  one  thousand  eight 


at  the 


and  the  same 


hundred  and 

in  the  city  of 

day  is  given  to  the  parties  aforesaid,^ 

at  the  same  place. 

At  which  said  last  mentioned  day, 
before  the  justices  aforesaid,  at  the 
place  last  aforesaid,  come  the  parties 
aforesaid,  by  their  respectiye  attorneys 
aforesaid:  And  hereupon  the  said 
plaintiff  gives  the  said  court  now  here 
to  understand,  etc.  (proceeding  as  ia 
V,  P,  to  the  end). 

(If  the  report  were  not  made  at  the 
term  specified  in  the  record,  a  continu- 
ance should  be  entered,  commencing  at 
the  first  ♦  in  V,  P,  as  follows):  and 
the  referees  above  named  have  not 
made  their  report  in  and  upon  the  mat- 
ters in  controversy  to  them  referred, 
neither  have  they  done  anything  there- 
in. And  thereupon  a  further  day  is 
given  to  the  referees  aforesaid,  before 

the  justices  aforesaid,  at  the  

in  the  city  of ,  on  the 

Monday  of  next,  to  report  in 

and  upon  the  matters  in  controversy, 
referred  to  them  as  aforesaid.  The 
same  day  is  given  to  the  parties  afore- 
said^ at  the  same  place.  At  which  day, 
etc.  (proceed  as  in  V,  P). 

(If  judgment  be  not  rendered  on  the 
coming  in  of  the  report,  insert  a  con- 
tinuance as  follows):  And  because  the 
said  court  of  the  people,  before  the 
said  justices  thereof  now  here,  are  not 
yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  therefore  the 
process  thereof  is  continued  between 
the  parties  aforesaid  of  the  plea  afore- 
said, in  this  same  court,  before  the  just- 
ices thereof,  until  the Monday 

of  of  the  term  of  , 

in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  (the  term 

of  which  judgment  is  entered),  at  the 
(courthouse  in   the  city  of  ), 


At  which  said  last  mentioned  day, 
before  the  said  justices  at  the  place 
last  aforesaid,  come  the  parties  afore- 
said, by  their  respective  attorneys 
aforesaid;  and  thereupon,  all  and  sin- 
gular the  premises  being  seen,  and  by 
the  said  court  here  fully  understood, 
and  mature  deliberation  being  there- 
upon had,  it  is  considered  that  the  said 
report  do  stand  confirmed,  ete.  (enter 
judgment).     Burr.  App.  162,  1308. 

Z.  Judgment  Becord  on  Kon  Obstante 
Veredicto. 

(The  record  bein^  brought  down  to 
the  term  of  giving  judgment,  including 
the  postea,  continue  as  follows): 

And  now  at  this  day,  to-wit,  on  the 

Monday  of  ,  in  the 

term  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  ,  be- 
fore the  justices  aforesaid,  at  the 
in  the  city  of  ,  come 


and  the  same  day  is  given  to  the  par 
tics   aforesaid,   at   the  same   place, '  to 
hear   the   judgment   of   the   said   court 
thereupon. 


the  parties  aforesaid,  by  their  attor- 
neys aforesaid:  And  hereupon,  all  and 
singular  the  premises  being  seen,  and 
by  the  court  now  here  fully  understood, 
and  mature  deliberation  being  there- 
upon had,  it  seems  to  the  said  court 
now  here  that  (the  plea  aforesaid  of 
the  said  defendant,  and  the  matters 
therein  contained,  are  not  sufficient  in 
the  law  to  bar  or  preclude  the  said 
plaintiff  from  having  or  maintaining  his 
aforesaid  action  thereof  against  him, 
the  said  defendant),  the  verdict  afore- 
said of  the  jurors  aforesaid  in  form 
aforesaid  given,  to  the  contrary  thereof 
in  any  wise  notwithstanding.  Where- 
fore the  said  plaintiff  ought  to  recover, 
etc.  (if  in  assumpsit,  here  enter  inter- 
locutory, and  then  final  judgment,  or 
enter  award  of  writ  of  inquiry,  and 
judgment  thereon,  as  in  I,  A.  If  in 
debt,  the  judgment  will  be  final). 
Burr.  App.  180,  |333;  Yates'  Forms  792, 
343. 

XL    Judgment  Becord  on  Arreet    of 
Judgment. 
(The  record  being  brought  down  to 
the   term  in   which  the  judgment  was 
arrested,  continue  as  follows): 

And  now  at  this  day,  to-wit,  on  the 
Monday  of  ,  in  the 


term  of ,  in  the  year  one  thou- 
sand eight  hundred  and  ,  be- 
fore   the    justices    aforesaid,     at     the 

,  come 


in  the  city  of 


the  parties  aforesaid,  by  their  attor- 
neys aforesaid:  And  hereupon,  all  and 
singular  tl^  premises  being  seen,  and 
by  the  court  now  here  £illy  under- 
lie "How  To  Vee  Thia  Volume,"  Introduction,  page  ▼. 
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stood,  and  mature  deliberation  being 
thereupon  had,  it  seems  to  the  court 
now  here  that  no  judgment  can  be  ren- 
dered on  the  verdict  (or  inquisition) 
aforesaid;  inasmuch  as  the  declaration 
(or  replication)  of  the  said  plaintiff, 
and  the  matters  therein  contained,  are 
manifestly  insufficient  in  the  law  for 
him,  the  said  plaintiff,  to  have  or  main- 
tain his  action  aforesaid  thereof  against 
him,  the  said  defendant.  Therefore 
the  judgment  on  the  said  verdict  is 
hereby  arrested  and  stayed;  and  it  is 
aAo  considered  that  the  said  defendant 
do  go  thereof  without  day,  etc.  Burr. 
App.  180,  1332;  Tates'  Forms  166. 

xn.    Damages. 

A.  Entry  of  Bemitiitur  Damna  After 

Verdict. 

(After  the  entry  of  the  verdict,  pro- 
ceed thus): 

And  hereupon  the  said  plaintiff  freely 
here  in  court  remits  to  the  said  defend- 
ant    dollars,   part  and  parcel 

of  the  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  found,  and 
prays  judgment  for  (his  said  debt  and 
for)  the  residue  of  the  damages  afore- 
said by  the  jurors  aforesaid  in  form 
aforesaid  found,  together  with  his  costs 
and  charges  by  him  about  this  suit  in 
this  behalf  expended,  etc.  Burr.  App. 
82,  §156;  Yates'  Forms  785. 

B.  Entry  of  Eemittitur  Damna  After 

Assessment  of  Damages, 
And  hereupon  the  said  plaintiff  freely 
here  in  court  remits  to  the  said  defend- 
ant the  sum  of  dollars   (the 

excess),  part  and  parcel  of  the  damages, 
costs  and  charges  aforesaid,  by  the  said 
inquisition  in  form  aforesaid  found; 
and  prays  judgment  for  the  residue  of 
those  damages,  costs  and  charges,  to- 
gether with  his  further  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  etc.  Burr.  App.  82, 
|156a;  Till.  Forms  189. 

O.  Becord  on  Election  Meliora  Damna, 
(As  in  ordinary  records  on  verdict, 
to  the  words,  "say  upon  their  oaths,'' 
in  the  postea,  and  then  as  follows): 
that  the  said  several  defendants  are 
guilty,  etc.  (as  in  the  usual  form  in 
trespass);  and  they  assess  the  damages 
of  the  said  plaintiff  by  reason  of  the 
premises,  over  and  above  his  costs,  eto. 
(as  in  the  usual  form),  against  the 
said  defendant  C.  D.  at  dol- 
lars,  against  the   said   defendant  1.  J. 

at  dollars,   against   the   said 

defendant  K.  L.   at  dollars, 


and  against  the  said  defendant  M.  N. 

at dollars;  and  for  those  costs 

and  charges  to  six  cents. 

And  hereupon  the  said  plaintiff  now 
here,  before  the  aforesaid  justices, 
elects  to  recover  against  the  said  de- 
fendants '  dollars,  the  damages 
aforesaid,  by  the  jurors  aforesaid 
found  against  the  said  defendant  M. 
N.,  as  his  better  damages,  besides  his 
costs;  and  the  said  plaintiff  freely  here 
in  court  remits  to  the  said  defendants 

the    said    sums    of    dollars, 

dollars  and  dollars. 


by  the  jurors  aforesaid  found  against 
the  said  defendants  C.  D.,  L  J.,  and  K. 
L.,  respectively. 

Therefore,  etc.    Burr.  App.  183,  §337; 
Tates'  Forms  165. 

XITT.    BeplevliL 


A.  Judgment  Becord  on  Default  for 

Not  Pleading  in  Beplevin. 

(Placita  [of  the  term  of  the  judg- 
ment] as  in  last  form.) 

county,    ss.:      C.     D.     was 

summoned  to  answer  A.  B.  of  a  plea 
wherefore,  etc.  (here  copy  the  declara- 
tion, and  then  proceed  as  follows): 

And  the  said  C.  D.  (by  G.  H.,  his 
attorney)  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  damages 
on  occasion  of  the  taking  and  unjust 
detention  of  the  goods  and  chattels 
aforesaid. 

But  because  it  is  unknown  to  the 
said  court  now  here  what  damages  the 
said  plaintiff  hath  sustained,  etc.  (here 
enter  award  of  writ  of  inquiry  in  the 
usual  form,  then  enter  the  return  of 
the  writ,  and  the  inquisition  assessing 
the  damages  [and  also  the  value  of 
the  goods],  and  conclude  with  judg* 
ment).  Burr.  App.  140,  §268;  Till 
Forms  225. 

B.  Judgment  Becord  on  Default  of 

Plaintiff   to   Plead   to   Avowry 
in  Beplevin. 

C.  D.  was  summoned  to  answer  unto 
A.  B.  of  a  plea  wherefore  he  took,  etc. 
(copy  the  declaration). 

And  the  said  C.  D.,  by  G.  H.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  well  avows 
the  taking,  etc.  (copy  the  avowry  or 
cognizance). 
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And  upon  this  the  said  C.  D.  prajs 
that  the  said  A.  B.  may  plead  in  bar 
of  the  said  avowry  (or  cognizance) , 
and  thereupon  a  day  is  given  to  the 
said  A.  B.,  before  the  justices  of  the 
supreme  court  of  judicature  aforesaid, 
at,  etc.,  on,  etc.,  that  is  to  say,  for 
him,  the  said  A.  B.,  to  plead  in  bar 
of  the  said  avowry  (or  cognizance), 
the  same  day  is  given  to  the  said  0.  D., 
etc.  At  which  day,  before  the  said 
justices  of  the  supreme  court  of  judi- 
cature aforesaid,  at,  etc.,  comes  the 
said  C.  D.y  by  his  attorney  aforesaid, 
and  offers  himself  against  the  said  A. 
B.  in  the  plea  aforesaid;  but  the  said 
A.  B.,  although  solemnly  called,  comes 
not,  but  makes  default,  nor  hath  he 
pleaded  in  bar  of  the  said  avowry  (of 
cognizance),  nor  doth  he  further  prose- 
cute  his  writ  against  the  said  C.  D. 

Therefore,  etc.  Burr.  App.  141,  §269; 
rill.  Forms  226;  Yates'  Forms  566. 

C.  Judgment  Becord  on  Non   Cepii 

for  Plaintiff, 

(As  in  I,  A,  as  far  as  the  last  *,  and 
then  as  follows):  that  the  said  defend- 
ant did  take  the  goods  and  chattels 
in  the  declaration  of  the  said  plaintiff 
mentioned  and  set  forth;  and  they  as- 
sess .the  damages  which  the  said  plain- 
,  tiff  hath  sustained,  by  reason  of  the 
said  unlawful  taking  above  mentioned, 
over  and  above  his  costs  and  charges 
by  him   about  his  suit   in   this  behalf 

expended,  to  dollars,  and  for 

those  costs  and  charges  to  six  cents, 
(And  they  assess  the  value  of  the  said 

goods  and  chattels  to dollars.) 

Therefore,  etc.    Burr.  App.  170,  §316. 

D.  Judgment  Beoord  on  Non-dettnet 

for  Plaintiff. 

(As  in  I,  A,  as  far  as  the  last  *,  and 
then  as  follows):  that  the  said  defend- 
ant doth  detain  the  goods  and  chattels 
in  the  declaration  of  the  said  plaintiff' 
mentioned  and  set  forth;  and  they  as- 
sess the  damages  which  the  said  plain- 
tiff hath  sustained  by  reason  of  the  said 
unjust  detention  above  mentioned,  over 
and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ex- 
pended,   to  dollars,    and   for 

those    costs    and    charges    to   ■ 

cents.  And  they  assess  the  value  of 
the  goods  and  chattels  in  the  said  dec- 
laration  speci'fied   to   dollars. 

Burr.  App.  171,  |317.  j 


XIV.    EJectQient. 

A.    Judgment    Becord   in   Ejectment^ 

Verdict   for  Plaintiff. 
(Placita  as  in  I,  A,  of  the  term  of 
which  issue  is  joined.) 

county,  B8.:     Be  'it  remem- 
bered  that    on    the   day    of 

-,  in  this  same  term,  before  the 


justices  of  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 

New  York,  at  the in  the  city 

of ^  comes  A.  B.,  by  E.  F.,  hie 

attorney,  and  brings  into  the  said 
court,  before  the  aforesaid  justices 
thereof  now  here,  his  certain  bill 
against  C.  D.  in  a  plea  of  ejectment; 
which  said  bill  follows  in  these  words, 
that  is  to  say: 

(City  and)  county  (of ),  ss.: 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  fhis  suit,  of  a  plea  of  tres- 
pass and  ejectment:  For  that  whereas, 
etc.  (here  copy  the  declaration  to  the 
end,  and  then  copy  the  plea  as  follows) : 

And  the  said  C.  D.,  by  G.  H.,  hia 
attorney,  comes  and  says  that  he  is  not 
guilty  of  unlawfully  withholding  the 
premises  claimed  by  the  said  A.  B.  as 
alleged  in  his  said  declaration.  And 
of  this  he,  the  said  C.  D.,  puts  himself 
upon  the  country.  And  the  said  A.  B. 
doth  the  like.  Therefore  the  issue 
above  joined  is  ordered  by  the  said  su- 
preme court  to  be  tried  at  the  circuit 
court,  etc.  (order  for  trial  in  the  usual 
form;  see  I,  A). 

Afterwards,  that  is  to  say,  etc.  (here 
enter  the  postea  as  in  VerdELct»  iX,  A, 
and  conclude  with  the  entry  of  judg- 
ment).   Burr.  App.  527,  |1049. 

B.    Judgment  Becord  in  Ejectment  for 
Plaintiff  on  Default. 

As  in  last  form  to  the  end  of  the 
declaration,  and  then  as  follows): 

And  now,  at  this  day,  that  is  to  say, 

on   the  Monday  of  ■ 

in  this  same  term,  until,  which  day  the 
said  defendant  had  leave  to  imparl  to 
the  said  bill,  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said,  at   the  in   the   city   of 

New  York),  comes  the  said  plaintiff 
by  his  attorney  aforesaid,  and  the  said 
defendant,  although  solemnly  demanded, 
comes  not,  but  makes  default;  where- 
by the  said  plaintiff  remains  therein 
undefended  against  the  said  defendant; 
wherefore  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  the 
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possession  of  tlie  premises  in  the  said 
declaration  of  the  said  plaintiff  de- 
scribed; together  with  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended.  Therefore,  etc.  Burr. 
App.  528,   11050. 

0.    Judgment    Beoord    in    Ejeotment 

for  Plaintiff  on  Verdict  Where 

His  Title  Expires  Before  Trial 

(As  in  XIV,  A,  to  the  end  of  the 

order  for  trial,  then  enter  the  postea, 

as    in    Verdict^   IX,   A,   and   conclude 

with  award  of  judgment.)     Burr.  App. 

529,  §1051. 

D.  Judgment  Beeard  in  Ejectment  for 
Plaintiff  on  Suggestion  of  Dam' 
ages, 

(This  is  merely  a  continuation  of  the 
original  judgment  record  in  ejectment, 
XIV,  A,  as  follows): 

And  now  at  this  day,  to-wit,  on  the 

Monday   of   ,   in   the 

year,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said (or,  within  mentioned,  if  the  en- 
^  tries  be  on  a  separate  paper  attached 
to  the  original  record),  at  the  (court 
house  in  the  city  of  Rochester),  comes 
the  said  (or  within  named)  plaintiff,  by 
£.  F.,  his  attorney,  and  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  suggests  to  the  said  court, 
and  gives  the  said  court,  before  the 
aforesaid  justices  thereof,  now  here,  to 
understand  and  be  informed,  that  the 
said  plaintiff  claims  from  the  said  (or 
within  named),  defendant,  the  sum  of 

dollars,  in  which  sum  the  said 

defendant  is  indebted  to  him,  the  said 
plaintiff,  for  the  use  and  occupation  of 
the  premises  in  the  above  (or  within) 
written  judgment   described,   from   the 

day  of ,  in  the  year,  etc., 

until  the day  of ,  in  the 

year,  etc.,  during  all  which  time  the  said 
defendant  enjoyed  the  mesne  profits 
thereof;  and  the  value  of  which  profits 
amounts  to  the  said  sum  of  (one  thou- 
and)  dollars,  above  claimed.  And  be- 
ing so  indebted  as  aforesaid,  the  said 
defendant,     in     consideration     thereof, 

afterwards,  to-wit,  on  the day 

of y  in  the  year,  etc.  (some  day 

after  the  recovery  of  the  judgment), 
at,  etc.,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to 
pay   him,   the    said   plaintiff,    the   said 

sum  of  dollars,  when  he,  the 

said  defendant,  should  be  thereunto 
afterwards  requested.  Yet  the  said  de- 
fendant, although  often  requested,  etc., 

4B 


hath  not  yet  paid  the  said  sum  of  (one 
thousand)  dollars,  or  any  part  thereof, 
to  the  said  plaintiff,  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  plain- 
tiff of  the  said  sum  of dollars, 

above  claimed,  etc. 

And  the  said  defendant,  by  G.  H.,  his 
attorney,  comes  and  defends,  etc.  (copy 
the  plea  and  other  pleadings,  if  any,  to 
issue). 

Therefore  the  issue  above  joined  is 
ordered  by  the  said  supreme  court  to 
be  tried,  etc.    (usual  order  for  trial). 

Afterwards,  that  is  to  say,  etc.  (here 
enter  the  postea  in  the  usual  form,  to 
the  words  "being  chosen,  tried  and 
sworn,"  and  then  proceed  as  follows): 
say  upon  their  oath  that  the  said  de- 
fendant did  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff 
hath  above  suggested  against  him;  and 
they  assess  the  damages  of  the  said 
plaintiff  on  occasion  of  the  premises, 
besides  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended, 

to dollars,  and  for  those  costs 

and  charges  to  six  cents.  Therefore, 
etc.     Burr.  App.  529,  {1052. 

ZV.  Becord  of  Entry  of  Bemlttitar 
from  Snpreme  Oonrt  (AlBxm- 
ance). 

Pleas  before  the  justices  of  the  su- 
preme court  of  judicature  of  the 
people  of  the  state  of  New  York,  at 
the in  the  city  of , 


of  the  term   of 


(the   term 


in  which  the  writ  of  error  was  sued 
out),   in   the  year   of  our   Lord  one 

thousand  eight  hundred  and . 

Witness,  etc.  (as  in  usual  form). 

Afterwards,  to-wit,  on  the  

day   of   in   the   year    of   our 

Lord  one  thousand  eight  hundred  and 

at  the  ,  in  the  city 

of  


(or  as  the  case  may  be), 

a  transcript  of  the  record  a,nd  proceed- 
ings aforesaid,  between  the  parties 
aforesaid,  with  all  things  concerning 
the  same,  by  means  of  a  certain  writ 
of  the  people  of  the  state  of  New  York, 
for  correcting  errors,  prosecuted  by 
the  said  C.  D.  against  the  said  A.  B., 
of  and  upon  the  premises,  by  the  su- 
preme court  of  judicature  of  the  said 
people,  before  the  justices  thereof,  now 
here,  was  transmitted  before  the  presi- 
dent of  the  senate,  senators  and  chan- 
cellor of  the  state  of  New  York,  in 
the  court  for  the  trial  of  impeach- 
ments and  the  correction  of  errors,  ae- 
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cording  to  the  fonn  of  the  statute  in 
Buch  ease  made  and  provided.  And  the 
said  C.  D.  appearing  in  the  eourt  afore- 
said for  the  trial  of  impeachments  and 
the  correction  of  errors,  assigned  cer- 
tain matters  for  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the 
judgment  (or  final  determination) 
aforesaid,  for  reversing  the  said  judg- 
ment; to  which  the  said  A.  B.,  also 
appearing  in  the  said  court  for  the  trial 
of  impeachments  and  the  correction  of 
errors,  pleaded  that  there  was  no  er- 
ror either  in  the  record  and  proceed- 
ings aforesaid,  or  in  giving  the  judg- 
ment (or  final  determination)  aforesaid; 

and  afterwards,  to-wit,  on  the 

day   of  ,   in   the  year   of  our 

Lord  one  thousand  eight  hundred  and 

(the  day  when  the  decision 

of  the  court  of  errors  was  made),  as 
well  the  record  and  proceedings  afoi'e- 
said,  .and  the  judgment  (or  final  de- 
termination) aforesaid,  in  form  afore- 
said, given,  as  also  the  matters  by  the 
said  C.  D.  for  error  assigned,  being  by 
the  said  court  for  the  trial  of  im- 
peachments and  the  correction  of  errors, 
diligently  examined  and  fully  under- 
stood, it  seemed  to  the  same  court  * 
that  there  was  no  error  either  in  the 
record  and  proceedings  aforesaid,  or  in 
giving  the  judgment  (or  final  deter- 
mination) aforesaid;  therefore  it  was 
then  and  there  considered  by  the  said 
court  for  the  trial  of  impeachments  and 
the  correction  of  errors,  that  the  judg- 
ment aforesaid  should  be  in  all  things 
afiirmed,  and  stand  in  its  full  force, 
strength  and  effect,  the  matters  afore- 
said above  for  error  assigned  and  al- 
leged in  any  wise  notwithstanding;  c^ 
it  was  then  and  there  further  con- 
sidered by  the  same  court,  that  the  said 
A.  B.  should  recover  against  the  said 

C.   D.  dollars   by  the    same 

court  there  adjudged  to  the  said  A.  B., 
at  his  request,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  damages,  costs  and 
charges  which  he  had  sustained  and  ex- 
pended on  occasion  of  the  delay  of 
execution  of  the  judgment  (or  final  de- 
termination)  aforesaid,  on  pretense  of 
prosecuting  the  said  writ  of  error;  and 
thereupon,  as  well  the  record  aforesaid, 
as  the  proceedings  of  the  president  of 
the  senate,  senators  and  chancellor  in 
the  eourt  for  the  trial  of  impeach- 
ments and  the  correction  of  errors 
aforesaid,  before  them  had  in  the  prem- 
ises, were  by  the  said  president,  sen- 


jators  and  chancello?,  remitted  into  the 
supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  be- 
fore the  justices  thereof,  according 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  now  re- 
main in  the  said  supreme  court  of  judi- 
cature, before  the  justices  thereof,  etc 
Burr.  App.  188,  1342;  2  Humph.  Prec 
1186. 

ZVL    Oriminal  Becord. 

A.    Beeord   of   Indictment   and   dm- 
viction  of  Murder, 

Warwickshire,  to-wit:  Be  it  remem- 
bered, that  at  the  general  session  of 
the  lord  the  king  of  oyer  and  ter- 
miner h olden  at  Warwick,  in  and  for 
the  said  county  of  Warwick,  on  Fri- 
day, the  twelfth  day  of  March,  in  the 
second '  year  of  the  reign  of  the  lord 
George  the  Third,  now  king  of  Great 
Britain,  before  Sir  Michael  Foster, 
knight,  one  of  the  justices  of  the  said 
lord  the  king  assigned  to  hold  pleas 
before  the  king  himself,  Sir  Edward 
Olive,  knight,  one  of  the  justices  of 
the  said  lord  the  king,  of  his  court  of 
common  bench,  and  others  their  fel- 
lows, justices  of  the  said  lord  the  king, 
assigned  by  letters-patent  of  the  said 
lord  the  king,  under  his  great  seal  of 
Great  Britain,  made  to  them  the  afore- 
said justices  and  others,  and  any  two 
or  more  of  4;hem  (whereof  one  of  them, 
the  said  Sir  Michael  Foster  and  Sir 
Edward  Glive,  the  said  lord  the  king 
would  have  to  be  one),  to  inquire  (by 
the  oath  of  good  and  lawful  men  of 
the  county  aforesaid,  by  whom  the 
truth  of  the  matter  might  be  the  better 
known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or 
might  the  better  know,  as  well  within 
liberties  as  without)  more  fully  the 
truth  of  all  treasons,  misprisions  of 
treason,  insurrections,  rebellions,  coon- 
terfeitings,  clippings,  washings,  false 
coinings,  and  other  falsities  of  the 
moneys  of  Great  Britain,  and  of  other 
kingdoms  or  dominions  whatsoever;  and 
of  all  murders,  felonies,  manslaughters, 
killings,  burglaries,  rapes  of  women,  un- 
lawful meetings  and  conventicles,  un- 
lawful uttering  of  words,  unlawful  as- 
semblies, misprisions,  confederacies, 
false  allegations,  trespasses,  riots, 
routs,  retentions,  escapes,  contempts, 
falsities,  negligences,  concealments, 
maintenances,  oppressions,  champerties, 
deceits,  and  all  other  misdeeds,  offenses, 
and  injuries  whatsoever,  and  also  the 
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aeeessories  of  the  same,  within  the 
county  aforesaid,  as  well  within  lib- 
erties as  without,  by  whomsoever  and 
howsoever  done,  had,  perpetrated,  and 
committed,  and  by  whom,  to  whom, 
when,  how,  and  in  what  manner;  and 
of  all  other  articles  and  circumstances 
in  the  said  letters-patent  of  the  said 
lord  the  king  specified;  the  premises 
and  every  or  any  of  them  howsoever 
concerning;  and  for  this  time  to  hear 
and  determine  the  said  treasons  and 
other  the  premises,  according  to  the  law 
and  custom  of  the  realm  of  England; 
and  also  keepers  of  the  peace  and  jus- 
tices of  the  said  lord  the  king,  assigned 
to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors 
committed  within  the  county  aforesaid, 
by*  the  oath  of  Sir  James  Thomson, 
baronet,  Charles  Boper,  Henry  Dawes, 
Peter  Wilson,  Samuel  Bogers,  John 
Dawson,  James  Phillips,  John  Mayo, 
Bichard  Savage,  William  Bell,  James 
Morris,  Laurence  Hall,  and  Charles 
Carter,  esquires,  good  and  lawful  men 
of  the  county  aforesaid,  then  and  there 
impaneled,  sworn,  and  charged  to  in- 
quire for  the  said  lord  the  King  and 
for  the  body  of  the  said  county,  it  is 
presented:  That  Peter  Hunt,  late  of  the 
parish  of  Lighthorne,  in  the  said  coun- 
ty, gentleman,  not  having  the  fear  ot 
God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the 
devil,  on  the  fifth  day  of  March  in  the 
said  second  year  of  the  reign  of  the 
said  lord  the  king,  at  the  parish  of 
Lighthorne  aforesaid,  with  force  and 
arms,  in  and  upon  one  Samuel  Collins, 
in  the  peace  of  God  and  of  the  said  lord 
the  king  then  and  there  being,  felon- 
iously, wilfully,  and  of  bis  malice 
aforethought,  did  make  an  assault;  and 
that  the  said  Peter  Hunt,  with  a  cer- 
tain drawn  sword, .  made  of  iron  and 
steel,  of  the  value  of  ^ve  shillings, 
which  he  the  said  Peter  Hunt  in  his 
right  hand  then  and  there  had  and 
held,  him  the  said  Samuel  Collins,  in 
and  upon  the  left  side  of  the  belly  of 
him  the  said  Samuel  Collins,  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  thrust, 
stab,  and  penetrate;  giving  unto  the 
said  Samuel  Collins,  then  and  there, 
with  the  sword  drawn  as  aforesaid,  in 
and  upon  the  left  side  of  the  belly 
of  him  the  said  Samuel  Collins,  one  faior- 
tal  wound,  of  the  breadth  of  one  inch 
and  the  depth  of  nine  inches;  of  which 
said  mortal  wound  he  the  said  Samuel 


Collins,  at  the  parish  of  Lighthorne 
aforesaid,  in  the  said  county  of  War- 
wick, from  the  said  fifth  day  of  March 
in  the  year  aforesaid,  until  the  seventh 
day  of  the  same  month  in  the  same 
year,  did  languish,  and  languishing  did 
live;  on  which  said  seventh  day  of 
March  in  the  year  aforesaid,  the  said 
Samuel  Collins,  at  the  parish  of  Light- 
horne aforesaid,  in  the  county  afore- 
said, of  the  said  mortal  wound  did 
die;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the 
said  Peter  Hunt  him  the  said  Samuel 
Collins,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  lord  the 
now  king,  his  crown,  and  dignity. 
Whereupon  the  sheriff  of  the  county 
aforesaid  is  commanded  that  he  omit 
not  for  any  liberty  in  his  bailiwick, 
but  that  he  take  the  said  Peter  Hunt, 
if  he  may  be  found  in  his  bailiwick, 
and  him  safely  keep,  to  answer  to  the 
felony  and  murder  whereof  he  stands 
indicted.  Which  said  indictment  the 
said  justices  of  the  lord  the  king  above 
named,  afterwards,  to-wit,  at  the  de- 
livery of  the  gaol  of  the  said  iord  the 
king,  holden  at  Warwick  in  and  for  the 
county  aforesaid,  on  Friday,  the  sixth 
day  of  August,  in  the  said  second  year 
of  the  reign  of  the  said  lord  the  king, 
before  the  right  honorable  William 
lord  Mansfield,  chief  justice  of  the  said 
lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself.  Sir  Sidney 
Stafford  Smythe,  knight,  one  of  the 
barons  of  the  exchequer  of  the  said 
lord  the  king,  and  others  their  fellows, 
justices  of  the  said  lord  the  king,  as- 
signed to  deliver  his  said  gaol  of  the 
county  aforesaid  of  the  prisoners  there- 
in being,  by  their  proper  hands  do  de- 
liver here  in  court  of  record  in  form 
of  the  law  to  be  determined.  And 
afterwards,  to-wit,  at  the  same  deliv- 
ery of  the  gaol  of  the  said  lord  the 
king  of  his  county  aforesaid,  on  the 
said  Friday,  the  sixth  day  of  August, 
in  the  said  second  year  of  the  reign 
of  the  said  lord  the  king,  before  the 
said  justices  of  the  lord  the  king  last 
above  named  and  others  their  fellows 
aforesaid,  here  cometh  the  said  Peter 
Hunt,  under  the  custody  of  William 
Browne,  esquire,  sheriff  of  the  county 
aforesaid  (in  whose  custody  in  the  gaol 
of  the  county  aforesaid,  for  the  cause 
aforesaid,  he  had  been  before  com- 
mitted), being  brought  to  the  bar  here 
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in  his  proper  person  by  the  said  sheriff, 
to  whom  he  is  here  also  committed 
And  forthwith  being  demanded  concern- 
ing the  premises  in  the  said  indict- 
ment above  specified  and  charged  upon 
him,  how  he  will  acquit  himself  there- 
of, he  saith  that  he  is  not  guilty 
thereof;  and  thereof  for  good  and  evil 
he  puts  himself  upon  the  country.  And 
John  Blencowe,  esquire,  clerk  of  the 
assizes  for  the  county  aforesaid,  who 
prosecutes  for  the  said  lord  the  king  in 
this  behalf,  doth  the  like.  Therefore 
let  a  jury  thereupon  here  immediately 
come  before  the  said  justices  of  the 
lord  the  king  last  above  mentioned, 
and  others  their  fellows  aforesaid,  oi 
free  and  lawful  men  of  the  neighbor 
hood  of  the  said  parish  of  Lighthorne, 
in  the  county  of  Warwick  aforesaid,  by 
whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  not  of  kin 
to  the  said  Peter  Hunt,  to  recognize 
upon  their  oath  whether  the  said  Peter 
Hunt  be  guilty  of  the  felony  and  mur- 
der in  the  indictment  aforesaid,  above 
specified,  ot  not  guilty;  because  as  well 
the  said  John  Blencowe,  who  prosecutes 
for  the  said  lord  the  king  in  this  be- 
half, as  the  said  Peter  Hunt,  have  put 
themselves  upon  the  same  jury.  And 
the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impaneled  and 
returned,  to-wit,  David  Williams,  John 
Smith,  Thomas  Home,  Charles  Nokes, 
Bichard  May,  Walter  I>uke,  Matthew 
Lion,  James  White,  William  Bates, 
Oliver  Green,  Bartholomew  Nash,  and 
Henry  Long,  being  called,  come;  who, 
being  elected,  tried,  and  sworn  to  speak 
the  truth  of  and  concerning  the  prem* 
ises,  upon  their  oath  say,  that  the  said 
Peter  Hunt  is  guilty  of  the  felony  and 
murder  aforesaid,  on  him  above  charged 
in  the  form  aforesaid,  as  by  the  in- 
dictment aforesaid  is  above  supposed 
against  him;  and  that  the  said  Peter 
Hunt  at  the  time  of  committing  the  said 
felony  and  murder,  or  at  any  time  since 
to  this  time,  hath  not  nor  hath  any 
goods  or  chattels,  lands  or  tenements, 
in  the  said  county  of  Warwick,  or  else- 
where, to  the  knowledge  of  the  said 
jurors.  And  upon  this  it  is  forthwith 
demanded  of  the  said  Peter  Hunt,  if 
he  hath  or  knoweth  anything .  to  say 
wherefore  the  said  justices  here  ought 
not  upon  the  premises  and  verdict  afore- 
said  to  proceed  to  judgment  and  execu- 
tion against  him;  who  nothing  further 
sayeth,  unless  as  he  before  had  said. 
Whereupon,  all  and  singular  the  prem* 


ises  being  seen,  and  by  the  said  jus- 
tices here  fully  understood,  it  is  con- 
sidered by  the  court  here,  that  the  said 
Peter  Hunt  be  taken  to  the  gaol  of 
the  said  lord  the  king  of  the  said 
county  of  Warwick  from  whence  he 
came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  en- 
suing, being  the  ninth  day  of  this  in- 
stant August,  and  there  be  hanged  by 
the  neck  until  he  be  dead;  and  that 
afterwards  his  body  be  dissected  and 
anatomized.  4  Bl.  Com.  (App.)  §1. 
B.  Conviction  of  Manslaughter. 
Upon  their  oath  say  that  the  said 
Peter  Hunt  is  not  guilty  of  the  mur- 
der aforesaid,  above  charged  upon  him; 
but  that  the  said  Peter  Hunt  is  guilty 
of  the  felonious  slaying  of  the  afore- 
said Samuel  Collins;  and  that  he  had 
not  nor  hath  any  goods  or  chattels, 
lands  or  tenements,  at  the  time  of  the 
felony  and  manslaughter  aforesaid,  or 
ever  afterwards  to  this  time  to  the 
knowledge  of  the  said  jurors.  And  im- 
mediately it  is  demanded  of  the  said 
Peter  Hunt  if  he  hath  or  knoweth  any- 
thing to  'say  wherefore  the  said  justices 
here  ought  not  upon  the  premises  and 
verdict  aforesaid  to  proceed  to  judg- 
ment and  execution  against  him;  who 
saith  that  he  is  a  clerk,  and'  prayeth 
the  benefit  of  clergy  to  be  allowed  him 
in  this  behalf.  Whereupon,  all  and 
singular  the  premises  being  seen,  and 
by  the  said  justices  here  fully  under- 
stood, it  is  considered  by  the  court 
here  that  the  said  Peter  Hunt  be  burned 
in  his  left  hand  and  delivered.  And 
immediately  he  is  burned  in  the  left 
hand,  and  is  delivered,  according  to  the 
form  of  the  statute.  4  Bl.  Com.  (App.) 
§2. 
O.  Judgment  Becord,  Sentence  of 
Imprisonment  in  State  Prison, 
^'Bandolph  county  circuit  court,  Bep- 
tember  Term,  A.  D.  1863.  The  Peo- 
ple of  the  State  of  Illinois  v.  Wil- 
liam Schirmer.  September  ITtfa, 
1863. 

''And  now  on  this  day  comes  the 
people  by  Watts,  O'Melveney,  John- 
son and  J.  B.  Underwood,  and  the  de- 
fendant by  Snyder  and  Bamum,  and 
the  defendant  having  been  furnished 
with  a  copy  of  the  indictment  and  list 
of  the  regular  panel  of  the  jurors,  etc., 
the  defendant  is  arraigned  and  enters 
the  plea  of  not  guilty;  whereupon  the 
trial  commences,  and  the  regular  panel 
of  the  jury  being  exhausted,  the  sheriff 
of  said  county  is  ordered  to  sommoD 
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from  the  bystanders  six  jurors,  etc., 
which  is  done,  and  the  names  of  the 
so  summoned  jurors  given  to  defend- 
ant's attorney.  Whereupon  came  the 
jurors  of  the  jury  selected  in  this 
cause,  to- wit:  .  .  .  twelve  good  and 
lawful  men,  who,  being  elected,  tried 
and  duly  sworn  a  true  verdict  to  ren- 
der in  said  cause,  etc.  And  the  said 
jury,  after  hearing  the  evidence  and 
arguments  of  counsel  in  said  cause, 
and  after  retiring  to  consider  of  their 
verdict,  returned  into  const  the  fol- 
lowing verdict,  September  18th,  1863: 
'We,  the  jury,  find  the  defendant  guilty 
of  manslaughter,  and  fix  the  term  ot 
his  confinement  in  the  penitentiary  for 
and  during  ^lis  natural  life.'  Where- 
upon, the  court,  being  fully  advised 
of  and  concerning  said  case,  verdict, 
evidence,  etc^  doth  order  and  adjudge 
that  said  William  Schirmer  be  sen- 
tenced to  the  penitentiary  of  the  State 
of  Illinois,  for  the  space  and  term  of 
his  natural  life  at  hard  labor,  except 
one  day  of  the  time,  which  is  to  be 
solitary  confinement  in  said  peniten- 
tiary; and  that  the  sheriff  of  Randolph 
county  see  that  this  order  be  executed, 
etc.,  and  that  said  people  have  their 
costs,"  etc.  Schirmer  v.  People,  33  111. 
275. 

XVIX     Enrolment  of  Final  Decree  in 
Equity. 
At  a  court  of  chancery  held  for  the 
state   of   New   York,   at   the   town    of 

,     on    the    day    of 

(the    date    being     the     time 

when  the  enrolment  is  signed). 

Present ,   chancellor 

(qt    ^    vice    chan- 
cellor of  the  4th  circuit). 
A.  B.  v.  C.  D.,  E.  F.,  J.  K.,  and  G.  T. 
The  complainants  filed  their  bill  oi 
complaint  in  this  cause,  which  bill  is 

hereto   annexed,    on   the  day 

of  ,  1842,  before  the  chancel- 
lor, against  the  defendants  C.  D.,  E.  F., 
J.  K.,  and  G.  T.  A  subpoena  to  ap- 
pear in  the  said  cause  was  thereupon  is- 
sued,  returnable   the  day   of 

,  1842,  and  was  served  per- 
sonally, previous  to  the  return  day 
thereof,  on  all  of  said  defendants.  The 
defendants  C.  D.  and  J.  K.  appeared 
in  said  cause  by  their  solicitor,  and 
G.  T.  being  an  infant,  appeared  by 
S.  T.,  his  guardian  ad  litem  duly  ap- 
pointed by  the  court.    On  the • 

day  of  ,  1842,  upon  filing  an 

affidavit  of  the  service  of  the  sub- 
poena upon  the  d^f^n^ant  B,  F.;  and 


that  he  had  not  caused  his  appearance 
to  be  entered  within  the  time  limited 
by  the  rules  of  the  court,  an  order 
was  entered,  taking  the  bill  as  con- 
fessed- by  the  said  E.  F. 

On  the  day    of    , 

1842,  an  order  was  entered  authorizing 
the  complainant  to  amend  his  bill  in 
the  manner  specified  in  a  notice  of  mo- 
tion for  that  purpose,  annexed  to  an 
affidavit  of  the  complainant  on  that  day 
presented;  which  affidavit  is  hereto  an- 
nexed. In  pursuance  of  which  order, 
amendments  to  the  said  bill  were  filed, 

on  the day  of  ,  1842, 

which  are  hereto  annexed. 

On   the  day    of    , 


1842,  the  defendants  C.  D.  and  J.  K'. 
filed  their  answer  to  said  amended 
bill;   which  answer  is  hereto   annexed. 

And  on  the  day  of  , 

1842,  the  defendant  G.  T.  by  her  said 
guardian  ad  litem,  filed  her  answer 
thereto;  which  answer  is  also  hereto  an- 
nexed.     Replications    to    said    answers 

were  filed  on  the day  of , 

1 842,  copies  whereof  are  hereto  annexed. 

On  the day  of ,  1842, 

proofs  were  taken  in  said  cause  be- 
fore T.  G.  Y.,  one  of  the  examiners 
of  this  court,  in  pursuance  of  an  or- 
der for  that  purpose  previously  en- 
tered. • 


On   the 


day    of 


1843,  the  cause  being  in  readiness  for 
hearing,  was  brouglit  to  a  hearing  be- 
fore the  chancellor  upon  the  pleadings 
and  proofs,  when  an  interlocutory  de- 
cree was  made  and  entered  therein, 
which  is  in  the  words  and  figures  fol- 
lowing, to- wit:  (insert  interlocutory  de- 
cree). ,  , 

On    the  day   of   , 

1843,  the  cause  was  brought  to  a  hear- 
ing for  further  directions  upon  the 
master 's  report  in  pursuance  of  the  said 

interlocutory  decree   of    the    

day  of ,  which  report  was  filed 

^n  the day  of ,  1843, 

and  is  hereto  annexed;  whereupon  a 
final  decree  was  made  and  entered  there- 
in, in  the  words  and  figures  following, 
to- wit:    (insert   final   decree). 

Thereupon  the  costs  of  the  complain- 
ant were  taxed  at  $ .    And  the 

costs  of  the  guardian  ad  litem  of  the 
defendant  G.  T.  at  $ . 

Whereupon  the  said  pleadings  and 
reports,  and  such  other  papers  filed  in 
this  cause  as  are  required  by  the  gen- 
eral rules  of  this  court,  together  with 
the  said  taxed  bill  of  costs,  are  novVj 
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attached  together  and  hereto  annexed; 
and  the  said  final  decree  is  signed  and 
enrolled,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
the  day  and  year  in  the  caption  of  this 
enrolment  mentioned. 

B.  H.  W.,  chancellor. 

2  Barb.  Ch.  Pr.  454. 

Note, — Equity  courts  were  not  courts 
of  record.  Statutes  have  given  decrees 
the  force  and  effect  of  judgments,  in 
enrolment  of  decrees  it  was  the  custom 
to  insert  the  substance  of  pleadings. 
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A.  Notice  of  Motion   To   Set  Aside 

Final   Judgment    a»    Irregular, 
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B.  Notice  of  Motion   To,  Set  Aside 

Interlocutory  Judgment  as    Ir- 
regular, 723 

C.  Order  To  Set  Aside  Final  Judg- 

ment as  Irregular,  724 

D.  Order  To  Set  Aside  Interlocutory 

Judgment  as  Irregular,  724 
£.    Order  Vacating  Judgment  and  for 
Be-assessment  of  Damages,  724 

CEOSS-BEPEBBNOES : 

AoBEED  Cask: 
Judgment. 

Answers  : 

Answer  of  Former  Judgment. 
Appeals: 

Notice  of  Judgment  To  Limit  Time; 

Judgment   of  Affirmance; 

Judgment  of  Beversai; 

Judgment,  Modification,  and  Affirm- 
ance as  Modified; 

Judgment  on  Order  for  Beversal  Un- 
less Bespondent  Consents  to  Beduc- 
'      tion; 

Judgment  on  Appeal  by  Both  Far- 
ties; 

Judgment  on  Dismissal  of  Appeal. 
Audita  Qubbela: 

Writ  Against  Judgment  or  Execution. 
Contempt: 

Judgment  for  Contempt  in  Presence 
of  Court; 

Judgment  for  Contempt  in  Immediate 
Vicinity  of  Court. 
CBsorFOBS'  Suits: 

Judgment  in  Creditor's  Suits;  Set- 
ting Aside  Conveyance,  With  Leave 
To  Proceed  on  Execution; 

Judgment  Avoiding  Sale  and  General 
Assiffnmtot,  Directing  Sale  by 
Sheriff; 

Avoiding   Sale  and   General   Assign- 
ment,   and   Directing   Transfer    to 
Beceiver. 
Default: 

Notice  of  Application  for  Judgment 
on  Default; 

Order  for  Interlocutory  Judgment 
and  Writ  of  Inquiry,  Default  for 
Not  Pleading; 

Order  for  Judgment  on  Default  in 
Debt; 

Order  for  Judgment  for  Default  for 
Not  Beplying; 

Order  for  tfudgment  on  Default  for 
Not  Be  joining; 

Order  for  Judgment  for  Not  Sur- 
rejoining; 


Order  for  Judgment  on  Default  on 
Filing  Inquisition; 

Order  for  Judgment  on  Default  on 
Filing  Clerics  Beport; 

Order  for  Judgment,  Where  Sum- 
mons Was  Served  by  Publication; 

Order  for  Judgment,  and  That  Writ 
of  Inquiry  Issue  To  Assess  Dam- 
ages; 

Order  for  Judgment,  and  Beference 
To   Ascertain    Damages; 

Order  for  Interlocutory  or  Final 
Judgment  After  Default  for  Not 
Joining  in  Demurrer; 

Order  for  Judgment  on  Default  for 
Defendant  Not  Joining  in  De- 
murrer; 

Judgment  by  Default  Where  Sum- 
mons Was  Personally  Served; 

Judgment  by  Default,  Complaint 
Served  With  Summons; 

Judgment  on  Default  of  Appearance; 

Judgment  Where  Summons  Was 
Served  by  Publication; 

Entry  of  Vacatur,  Where  Judgment 
Is  Void. 
Dismissal,  Discontinuance  and  Non- 
suit: 

Order  for  Judgment  on  Nonsuit; 

Notice  of  Motion  for  Judgment  as 
in  Case  of  Nonsuit; 

Order  for  Judgment  as  in  Case  of 
Nonsuit; 

Judgment  of  Dismissal  on  Motion  of 
Plaintiff  as  to  One  Defendant; 

Judgment,  Dismissal  on  Nonsuit, 
Costs  Against  Surety; 

Judgment   of   Dismissal   on   Compro- 
mise. 
Divoecb: 

Becital  in  Judgment,  Where  Usual 
Beference  To  Take  Proof  Has  Been 
Had; 

Judgment  for  Limited  Divorce; 

Judgment  for  Absolute  Divorce. 

Judgment    for   Divorce,   Question    of 
Alimony  Is  Beserved  and  Beferred. 
Dower,  Proceedings  To  Becover: 

Judgment  After  Verdict  To  Becover 
Dower  and  Damages; 

Judgment  for  Demandant  for  Dow- 
er, No  Damages  Found; 

Order  in  Final  Judgment  Confirming 
Beport    of    Commissioners    Assign- 
ing Dower. 
Eminent  Domain: 

Judgment    on   Findings,   Jury   Being 
Waived,  in  Condemnation  Proceed- 
ings. 
Frivolous  and  Sham  Pleadings: 
Notice   of  Motion  for  Judgment  on 
Privolow   Pl^ftdings; 

Vol.  D5 


712 


JUDGMENTS 


Order  for  Judgment  on  Frivolous  De- 
murrer, With  Liberty  To  Plead; 

Order  for  Judgment  on  Frivolous 
Demurrer; 

Order  Denying  Motion  for  Judgment 
on   Frivolous   Demurrer; 

Order  for  Severance  and  for  Judg- 
ment on  Frivolous  Demarrer  as  to 
One; 

Order  for  Judgment  on  Frivolous 
Pleading; 

Order  for  Judgment  on  Frivolous 
Pleading,  Reserving  Leave  To 
Amend; 

Notice  of  Motion  To  Strike  Out  One 
Defense  as  Sham,  and  for  Judg* 
ment  on  Other  as  Frivolous. 

Gabkishmxnt: 

Order  Setting  Aside  Judgment 
Against  Garnishee; 

Judgment  Condemning  Fund,  Service 
on   Defendant  by   Publication; 

Judgment  After  Answer,  Condemn- 
ing Fund  in  Garnishee's  Posses- 
sion. 

Injunctions; 

Injunction  Against  Entering  Con- 
fession  of  Judgment; 

Injunction  Against  Proceeding,  With 
Leave  To  Proceed  to  Judgment; 

For  general  statements  in  Judgments, 
see  Injunctions,  III. 

Judgment  Becosds: 

Record  of  Indictment  and  Conviction 
of  Murder; 

Judgment  Record,  Sentence  of  Im- 
prisonment in  the  State's  Prison. 

Judgments  and  Dsorees,  Enforcement 

OF: 

Declaration  on  Final  Judgment; 

Declaration  on  Judgment  for  De- 
fendant; 

Declaration   on   Justice's   Judgment; 

Declaration  on  Judgment  of  Foreign 
Court; 

Complaint  on  Judgment,  General 
Form; 

Complaint  on  Foreini  Judgment  ot 
Court  of  General  Jurisdiction; 

Complaint  Upon  Justice's  Judgment; 

Complaint  on  Foreign  Judgment  ot 
Inferior   Tribunal; 

Complaint  on  Judgment  by  As- 
signee; 

Plea  of  Nul  Tiel  Record  in  Action 
on  Judgment; 

Plea  of  Payment  of  Judgment; 

Plea,  No  Appearance  in  Foreign 
Court  (a,  b); 

Answer,  Invalidity  of  Foreign  Judg- 
ment; 


Answer,  Invalidity  of  Judgment 
Against  Non-resident; 

Answer,  Fraud  in  Recovery  of  Judg- 
ment. 
Judgments  ^nd  Decrees,  Revival  of: 

Notice  of  Motion  To  Revive  Dormant 
Judgment; 

Order  Reviving  Dormant  Judgment; 

Notice  of  Motion  To  Vacate  Order 
Reviving  Judgment; 

Complaint  for  Revival  of  Judgment 
by  Action. 
Judgments,  Satisfaction  or: 

Satisfaction  Piece; 

Entry  of  Satisfaction  of  Judgment 
on  Pa3rment; 

Entry   of   Satisfaction   of  Judgment 
on  Return  of  Fieri  Facias. 
Mortgages  : 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incumbranc- 
ers To  Foreclose  Upon  Default  in 
Interest,  Insurance  Paid  by  Mort- 
gagee, Outstanding  Judgment; 

Judgment  for  Foreclosure,  No  De- 
fense, Whole  Debt  Due; 

Judgment  for  Forelosnre,  No  De- 
fense, Part  Only  of  Debt  Due; 

Judgment  for  Foreclosure,  No  De- 
fense, Part  Only  of  Debt  Due,  But 
Whole  Property  To  Be  Sold; 

Recital  Wliere  Amount  Is  Computed 
by  Court; 

Judgment  for  Deficiency  Against 
M«re  Surety; 

Judgment  of  Strict  Foreclosure; 

Judgment  for  Redemption,  Ordinary 
Form. 
Nuisance: 

Judgment  in  Nuisance. 
Partition: 

Judgment  on  Confession  in  Parti- 
tion; 

First  Judgment  in  Partition; 

Final  Judgment  in  Partition; 

Affidavit  To  Move  for  Judgment,  or 
for  Preliminary  Reference  in  Par- 
tition. 
Prohibition  : 

Judgment  of  Consultation  on  Pro- 
hibition ; 

Judgment  Record  on  Prohibition. 
Quo  Warranto: 

Judgment  Record  on  Information  in 
Nature  of  Quo  Warranto. 
References  : 

Order  for  Judgment  on  Report  of 
Referee; 

Judgment  on  Report  of  Referee  for 
Plaintiff; 

Order  of  Reference  Preliminary  to 
Judgment  in  Divorce; 
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Report    of    Beferee    Preliminary    to 
Jadgment  for  Partition. 
Rescission  and  Cancellation: 
Judgment  for  Cancellation. 
Bbs  Judicata: 
Replication    to    Plea    of    Judgment 

Recovered; 
Plea  of  Judgment  Recovered  In  As- 
sumpsit; 
Plea     of    Judgment    Recovered     In 

Debt; 
Replication   of   NqI   Tiel   Record   to 
Plea  of  Judgment  Recovered. 
SsT-OFr  AND  Counterclaim: 
Plea,  Set-off  on  Judgment; 
Judgment   on   Statement    Admitting 
Counterclaim. 
Shekifts  and  Constables: 
Order   of   the   Court   Imposing   Fine 
on  Sheriff  for  Contempt. 
Stipulations: 

Stipulation   That  Judgment   in    One 
Case  Stand  for  Judgment  in  An- 
other. 
Taxation: 
Judgment  of  Foreclosure  of  Lien  for 
Back  Taxes. 
Writ  or  Error: 

Order  for  Judgment  of  Affirmance; 
Order  for  Judgment  of  Affirmance  in 

Default; 
Order  for  Judgment  of  Reversal. 

I;    Notice  of  Motion  for  Jadgment^ 

A.  Notice  of  Motion  for  Judgment 

on  Frivolous  Demurrer, 
Sir:  Please  to  take  notice  that  the 
above  entitled  cause  will  be  brought 
on  for  argument  before  the  justices  of 
this  honorable  court,  at  the  next  term 
of  the  said  court,  to  be  held  at  the 
(city  hall  in  the  city  of  New  York), 
on  the  (first  Monday  of  May)  next,  at 
the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can 
be  heard,  and  that  the  said  court  will 
then  and  there  be  moved  for  judgment, 
on  account  of  the  frivolonsness  of  the 
demurrer.    Burr.  App.  210,  |413. 

B.  Notice  of  Motion   for  Judgment 

Diemiseing  Action, 
Take    notice   that    on    affidavits   of 
which  copies  are  annexed,  the  under- 
signed will  move  the  eourt,  at  a  special 
term  to  be   held  at  ,   on   the 

day    of    ,   18 — ,   at 

— —  o'clock  in  the ^noon, 

or  as  soon  thereafter  as  counsel  can  be 
heard,  that  the  plaintiff's  complaint  in 
this  action  be  dismissed  (as  against  the 
defendant  Y.  Z.),  with  costs  in  favor 
of  the  said  defendant;  and  that  judg- 


ment of  dismissal  of  the  action  be  en- 
tered accordingly,  with  costs;  and  that 
the  plaintiff  may  be  ordered  to  pay  the 
costs  of  this  motion,  and  for  such 
other  or  further  relief  as  may  be  just. 
2  Abb.  Forms  600. 

0.  Notice  of  Motion  for  Judgment 
on  Failure  To  Beply, 

Take  notice  that  the  plaintiff  will 
apply  to  this  court,  at  a  special  term 
to  be  held  at  the  city  hall  in  the  city 

of  ^  on  the day   of 

,  18 — .  at o'clock  in 

the 


noon,  or  as  soon  thereafter 

as  counsel  may  be  heard,  for  an  order 
that  for  want  of  a  reply  or  demurrer 
on  th^  part  of  the  plaintiff  to  the  dc 
fendant's  counterclaim,  the  said  de- 
fendant have  judgment  against  the 
plaintiff  for  dollars  (or  pur- 
suant to  the  prayer  of  the  answer  of 
said  defendant),  with  costs  of  the  ac- 
tion and  of  this  motion,  and  for  such 
other  relief  as  may  be  just.  2  Abb. 
Forms  537. 

D.  Notice  of  Motion  for  Judgment 
Non  Obstante  Veredicto. 

Sir:  Please  to  take  notice  that,  upon 
the  affidavits  (and  case),  with  copies 
whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
next  term  of  the  said  court,  to  be  held 
at  the  (academy  in  the  city  of  Utica), 
on  the  (first  Monday  of  July)  next,  at 
the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be 
heard,  that  judgment  be  given  for  the 
plaintiff  in  this  cause,  notwithstanding 
the  verdict  rendered,  therein;  which 
motion  will  be  founded  on  the  copy  of 
the  pleadings  in  this  cause,  and  also 
on  the  clerk's  minutes  of  the  trial,  and 
the  affidavit,  a  copy  of  which  is  hereto 
annexed.    Burr.  App.  214,  |431. 

n.    Orders  for  Judgment. 

A.  Order  for  Judgment  on   Verdict 

{in  Assumpsit,  Trespass,  Case, 
or  Trover). 
On  filing  a  copy  of  the  pleadings  and 
minutes  of  trial  in  this  cause,  and  on 
reading   the    minutes,   whereby   it    ap- 
pears that  the  jury  have  assessed  the 

plaintiff's  damages  at dollars, 

with  six  cents  costs,  on  motion  of  E.  F., 
attorney  for  the  plaintiff,  ordered, 
judgment  final  thereon.  Burr.  App. 
451,  §891. 

B.  Order  for  Judgment  on   Verdict 

for  Plaintiff  in  Debt. 
J     On  filing  a  copy  of  the   pleadings 
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and  minutes  of  trial  in  this  cause,  and 
on  reading  the  minutes,  whereby  it  ap- 
pears that  the  jury  have  found  a  ver- 
dict for  the  plaintiff  for —  dol- 
lars, debt,  and  that  they  have  .assessed 
the  plaintiff's  damages,  on  occasion  of 
the  detention  of  the  said  debt  to  six 
cents,  with  six  cents  costs,  on  motion 
of  E.  P.,  attorney  for  the  plaintiff,  or- 
dered, judgment  final  thereon.  Burr. 
App.   452,   S892. 

C.  Order   for  Judgment  on   Verdict 

for  Defendant, 
On  filing  a  copy  of  the  pleadings  and 
minutes  of  trial  in  this  cause,  and  on 
reading  the  minutes,  whereby  it  ap- 
pears that  the  jury  have  found  a  ver- 
dict for  the  defendant,  on  motion  of 
6.  H.,  attorney  for  the  defendant,  or- 
dered, judgment  final  for  the  defend- 
ant.   Burr.  App.  452,  §893. 

D.  Order  for  Judgment  of  Beepondeat 

Ouster. 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  J.,  oi 
counsel  for  the  plaintiff,  and  Mr.  B., 
for  the  defendant,  ordered,  judgment 
of  respondeat  ouster.  Burr.  App.  464, 
§940. 

E.  Order  for  Judgment  ne  Mecipiatwr. 
The   (circuit  roll)   in  this  cause  not 

having  been  filed  in  due  season,  on 
motion  of  G.  H.,  attorney  for  defend- 
ant, ordered,  that  a  ne  recipiatur  be 
entered.    Burr.  App.  451,  §888. 

F.  Order  for  Judgmetit  on  Cognovit. 
On    reading    and    filing    cognovit    in 

this  'cause,  whereby  the  damages  (or 
debt)  of  the  plaintiff  are  confessed  at 

dollars    and   cents, 

besides  costs,  on  motion  of  E.  F.,  attor- 
ney for  the  plaintiff,  ordered,  judgment 
final  thereon.    Burr.  App.  447,  §874. 

G.  Ord^  for  Judgment  on  Bond  and 

Warrant, 
E.  F.,  attorney  for  plaintiff,  files 
narr.  and  oyer,  G.  H.,  attorney  for 
defendant,  files  common  bail-piece  and 
cognovit,  whereby  the  debt  of  the 
plaintiff  is  confessed  at  dol- 
lars and cents,  besides  costs. 

On  motion  of  E.  F.,  attorney  for  the 
plaintiff,  ordered,  judgment  final  there- 
on. Burr.  App.  447,  §873. 
H.  Order  for  Judgment  on  Belicta, 
On  reading  and  filing  relicta  in  this 
cause,  whereby  the  damages  (or  debt) 
of  the   plaintiff  are    (or  is)    confessed 

at  —  dollars  and cents, 

besides  costs,  and  on  motion  of  E.  F., 
attorney    for    the     plaintiff,     ordered, 


judgment    final    thereon.      Burr.    App. 
449,  §882. 

I.  Order  for  Judgment,  With  Leave 
To  Turn  Case  Into  BUI,  Ste, 

This  cai^e  having  come  on  for  hear* 
ing  upon  the  ease  made,  subject  to  the 
opinion  of  the  court,  and  on  motion  of 
M.  N.  for  the  defendant,  after  hearing 
O.  P.  for  the  plaintiff: 

Ordered,  that  judgment  be  rendered 
for  the  defendant,  subject  to  the  pro- 
vision in  the  case  allowing  either  party 
to  turn  the  case  into  a  bill  of  excep- 
tions or  special  verdict;  the  usual  time 
for  the  service  of  such  bill  of  excep- 
tions, or  special  verdict,  and  amend- 
ments, and  for  settlement  thereof,  be- 
ing hereby  granted,  to  commence  from 
the  date  of  the  entry  of  this  order. 
2  Abb.  Forms  548. 

J.  Order  for  Judgment  Non  Obstante 
Veredicto, 

This  cause  having  been  brought  to 
argument,  and  after  hearing  counsel 
for  the  respective  parties,  on  motion 
of  Mr.  F.,  of  counsel  for  the  plaintiff, 
ordered,  jud|rinent  for  the  plaintiff, 
notwithstanding  the  verdict  of  the 
jury.    Burr.  App.  466,  §944. 


m.  Warrant  of  Attorney  To  Ovnti 
A.  Warrant  of  Attorney  To  Con  fees 
Judgment  (Without  Suit). 
To  any  attorney  or  attorneys  of  the 
supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  or 
of  any  other  court  of  record  in  the 
United  States  of  America,  or  else- 
where: 

These  are  to  authorize  and  desire  yon 
to  appear  for  me,  G.  D.,  in  the  said 
supreme  court,  or  any  other  court,  or 
before  any  one  of  the  justices  or  judges 
of  the  said  court,  as  of  any  term  here- 
after or  heretofore,  and  then  and  there 
to  receive  a  declaration  for  me  in  debt, 

for  the  sum  of dollars   (the 

penalty  of  the  bond),  lawful  money  of 
the  United  States  of  America,  on  a  eer- 
tain  bond  bearing  even  date  herewith, 
in  the  penal  sum  o^  one  thousand  dol- 
lars,  conditioned  for  the   payment   of 

the  sum  of dollars,  on  demand, 

or  upon  a  mutuatus  for  the  said  snm 
of  money  borrowed  by  me  at  the  mat 
of  A.  B.,  the  obligee  therein  named,  or 
his  representative,  file  common  bail, 
and  then  and  there  confess  the  same 
action,  or  else  to  suffer  judgment  to 
pass  against  me  by  nil  dieit  or  other* 
wise,  and  the  said  judgment  to  be 
thereupon   forthwith,    either    in    tena 
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or  vacation,  entered  against  me  of 
record,  as  of  any  term  of  the  said 
court.  And  for  so  doing,  this  shall 
be  your  sufficient  warrant.  And  I  do 
hereby  release,  and  authorize  you  to 
release  the  errors  made  in  the  entering 
up  of  such  judgment  or  judgments,  if 
any  there  should  happen  to  be;  and 
also  in  the  form  of,  or  in  the  actual 
issuing  of  any  execution  or  executions 
against  me  upon  the  said  judgment  so 
confessed,  at  any  time  or  times  there- 
after, without  any  revival  of  such  judg- 
ment, or  otherwise. 

In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  the  first  day  of 
January,  one  thousand  eight  hundred 
and  forty-six. 

C.  D.  (L.  8.) 

Sealed  and  delivered  in  the  presence 
of  L  J. 

Burr.   App.  487,   §992. 

B.     Warrant  of  Attorney  To  Confess 

Judgment  After  Suit  Brought 

To  any  attorney  of  the  supreme  court 

of  judicature   of  the  people   of  the 

state  of  New  York: 

These  are  to  authorize  and  desire 
you  to  appear  for  me  G.  D.,  in  the  said 
supreme  court,  as  of  (January)  term, 
(the  term  of  which  the  judgment  may 
be  entered  up),  or  of  any  other  sub- 
sequent term,  and  then  and  there  re- 
ceive a  declaration  for  me  in  an  action 

of  debt,  for dollars   (double 

the  amount  actually  due),  on  a  mutua- 
tus  for  so  much  money  borrowed  by 
me  of  A.  B.,  at  the  suit  of  the  said 
A.  B.^  or  his  representatives;  and  there- 
upon to  confess  the  same  action,  or  else 
to  suffer  a  judgment  to  pass  against 
me  by  nil  dicit,  etc.  (as  in  preceding 
form  to  the  end).  Burr.  App.  489, 
§993;  Archb.  Forms  329. 

IV.    Offer  of  Judgment. 

A.  Offer  To  Allow  Judgment  (Code), 
The  defendant   (naming  him,  if  one 

of  several)  offers  to  allow  judgment  to 
be  taken  against  him  (or,  against  the 
defendants  herein)  by  the  plaintiff,  for 
(here  specify  the  sum,  property,  or  spe- 
cific relief  intended),  with  costs.  2 
Abb.  Forms  505. 

B.  Notice  of  Acceptance  of  Offer  To 

Allow  Judgment, 
Take    notice,   that    the    plaintiff   ac- 
cepts the  offer  of  the  defendant,  allow- 
ing him  to  take  judgment  in  this  action 

(for  dollars),  with  costs.     2 

Abb.  Forms  506. 


C.  Affidavit  To  Enter  Judgment  on 

Offer. 

M.   N.,   of  '-"  '    (attorney   for) 

the  plaintiff  herein,  being  duly  sworn, 
says: 

That  the  annexed  offer  to  allow 
judgment,  made  by  the  defendant,  was 

served  on  him  on  the  — day  of 

—  last;  and  that  within  ten  days 

thereafter,  to-wit,  on  the day 

of  — ^_  last,  he  served  upon  the 
defendant 's  attorney,  at ,  a  no- 
tice that  plaintiff  accepted  the  same,  of 
which  the  foregoing  is  a  copy.  2  Abb. 
Forms  506. 

D.  Offer  To  Liquidate  Damages. 

The  defendant  hereby  offers  that  if 
he  fail  in  his  defense  in  this  action 
the  plaintiff's  damages  be  assessed  at 

the  sum  of dollars.     2  Abb. 

Forms  507. 

E.  Notice  of  Acceptance  of  Offer  To 

Liquidate  Damages. 
Take  notice,  that  the  plaintiff  here- 
by accepts  the  offer  of  the  defendant, 
that  if  he  fail  in  his  defence  in  this 
action,  the  damages  of  the  plaintiff  be 
assessed  at  the  sum  of  — — — ^—  dol- 
lars.    2  Abb.  Forms  507. 

V.    JodgmAnts  at  Oommon  Law. 

A.  Judgment   for  Plaintiff  in  Debt. 
Therefore  it  is  considered,  that  the 

said  plaintiff  do  recover  against  the 
said  defendant  his  said  debt,  and  his 
damages,  costs  and  charges  aforesaid, 
by  the  jurors  aforesaid,  in  form  afore- 
said assessed,  and  also dol- 
lars, for  his  costs  and  charges  by  the 
court  now  here  adjudged  of  increase, 
to  the  said  plaintiff,  and  with  his  as- 
sent. And  the  said  defendant  in  mercy, 
etc.  (or,  if  the  defendant  has  denied 
his  deed,  instead  of  the  last  clause,  say, 
"And  let  the  said  defendant,  inasmuch 
as  he  has  denied  his  deed,  be  taken," 
etc.).    Burr.  App.  168,  f312. 

B.  Judgment    Where    Breaches    Are 

Assigned  and  Damages  Assessed. 
Therefore  it  is  considered,  that  the 
said  plaintifV  do  recover  against  the 
said  defendant  his  said  debt,  and  his 
damages  aforesaid,  on  occasion  of  the 
detention  thereof,  together  with  his 
costs  and  charges  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  as- 
sessed, and  also  — —  dollars  and 

cents,     for    his    costs    and 

charges  by  the  court  now  here  adjudged 
of  increase  to  the  said  plaintiff,  with 
his  assent;  wbicl)  S9id  damages,  costs 
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and  charges,  in  the  whole  amount  to 

•— dollars   and    cents. 

And  it  is  further  considered,  that  the 
fiaid  plaintiff  have  execution  against 
the  said  defendant,  of  the  damages 
aforesaid,  to  — ^—  dollars,  by  the 
jurors  aforesaid,  in  form  aforesaid  as- 
sessed, on  occasion  of  the  aforesaid 
breaches  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

And  the  said  defendant  in  mercy, 
etc.    Burr.  App.  168,  §313. 

O.  Judgment  on  Verdiat  for  Plaintiff 
in  Assumpsit,  Case,  Covenanty 
and  Trespass. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant,  his  said  damages,  costs 
and  charges,  by  the  jurors  aforesaid, 
in    form    aforesaid    assessed,    and   also 

dollars  and cents), 

for  his  said  costs  and  charges,  by  the 
said  court  now  here  adjudged,  of  in- 
crease, to  the  said  plaintiff,  and  with 
his  assent,  which  said  damages,  costs 
and  charges,  in  the  whole,  amount  to 

dollars    and cents. 

And  the  said  defendant  in  mercy,  etc. 
Burr.  App.  166,  §310. 

D.  Judgment  for  Defendant  in  Bar^ 
or  on  Demurrer, 

Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
bill  (or  writ,  or  declaration),  but  that 
he  be  in  mercy,  etc.;  and  that  the  said 
defendant  do  go  thereof  without  day, 
etc.  And  it  is  further  considered  by 
the  said  court  now  here,  that  the  said 
defendant  do  recover  against  the  said 

plaintiff dollars  and  — — — 

cents,  for  his  costs  and  charges  by  him, 
about  his  defense  in  this  behalf,  laid 
out  and  expended,  by  the  said  court 
now  here  adjudged  to  the  said  defend- 
ant, and  with  his  assent,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided.  And  that  the  said 
defendant  have  execution  thereof,  etc. 
Burr.  App.  159,   §302;   172,   §320. 

B.  Judgment,  Not  Pleading  in  As* 
sumpsit. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  by  oc- 
casion of  the  premises,  to dol- 
lars, by   the   court   here   assessed,  and 

also dollars  for  his  costs  and 

charges  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent;  which  said  damages,  costs  and 


charges,     in     the     whole     amount     to 

dollars. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  139,  §267. 

F.  Judgment  in  Debt,  on  Bond,  I^ot 
Pleading, 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  said  debt,  and  also 

dollars   and    cents 

for  his  damages  which  he  hath  sas- 
tained,  as  well  on  occasion  of  the  de- 
taining the  said  debt,  as  for  his  costs 
and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  said  court 
now  here  adjudged  of  increase  to  the 
said  plaintiff  and  with  his  assent.  And 
it  is  further  considered,  that  the  said 
plaintiff  do  recover  against  the  said 
defendant dollars  for  his  dam- 
ages aforesaid,  by  the  said  inquisition 
above  found.  And  that  the  said  plaint- 
iff have  execution  thereof,  etc. 

And  the  said  defendant  in  mercy, 
etc.    Burr.  App.  137,  §266. 

6.    Judgment  in  Ejectment  for  Plaint' 

if' 
Therefore  it  is   considered  that   the 

said  A.  B.  do  recover  against  the  said 
C.  D.  the  possession  of  the  said  prem- 
ises, according  to  the  said  verdict  of 
the  said  jury.  And  it  is  further  con- 
sidered, that  the  said  A.  B.  do  recover 
against  the  said  C.  D.  his  damage,  costs 
and  charges,  by  the  jury  aforesaid,  in 
form  aforesaid  assessed;  and  also 
dollars,  for  his  said  costs  and 


charges  by  the  said  court  now  here  ad- 
judged of  increase  to  the  said  A.  B. 
and  with  his  assent;  which  said  dam- 
ages, costs  and  charges  in  the  whole 
amount  to  dollars,  and  here- 
upon the  said  A.  B.  prays  the  writ  of 
the  people  of  the  state  of  New  York 
to   be   directed   to    the    sheriff   of   the 

(city  and)  county  of aforesaid, 

to  cause  him  to  have  possession  of  the 
said  premises,  according  to  the  force, 
form  and  effect  of  his  said  recovery; 
and  it  is  granted  to  him,  returnable 
before  the  said  justices  of  the  supreme 
court  of  judicature  aforesaid,  at  the 
(court  house  in  the  city  of  Rochester, 
the  third  Monday  of  October)  next. 
Burr.  App.  527,  §1049. 

H.  Judgment  in  Ejectment  for 
Plaintiff  on  Default, 

Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  against  the  said 
defendant,  the  possession  of  the  said 
premises.    And  it  is  further  considered, 
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that     the     said     plaintiff    do     recover 

against    the    said    defendant 

dollars,  for  his  costs  and  charges  by 
him  about  his  snit  in  this  behalf  ex- 
pended, by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  and  with 
his  assent.  And  hereupon  the  said 
plaintiff  prays  the  writ  of  the  people, 
etc.  (as  in  last  form  to  the  end).  Burr. 
App.  528,  S1050. 

I.  Judgment  in  Ejeetment,  Title  Ex- 
pires Before  Trial, 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages,  costs  and 
charges  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  assessed:   (and 

also dollars  for  his  said  costs 

and  charges  by  the  said  court  now 
here  adjudged,  of  increase,  to  the  said 
plaintiff,  and  with  his  assent:  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to dollars).  And 

as  to  the  premises  described  in  the 
aforesaid  declaration  of  the  said  plaint- 
iff, it  is  further  considered,  that  the 
said  defendant  do  go  thereof  without 
day,  etc.    Burr.  App.  529,  §1051. 

J.  Judgment  in  Ejectment  on  Bug- 
gestion  of  Damages. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  said  damages,  costs 
and  charges,  by  the  jurors  aforesaid 
in  form  aforesaid  assessed;  and  also, 
etc.  (judgment  for  costs  in  the  usual 
form).  Burr.  App.  529,  §1052;  Yates' 
Forms   493. 

K.  Judgment  for  One  Defendant  and 
Against  the  Other, 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  C.  D.  his  said  damages, 
costs  and  charges,  by  the  jurors  afore- 
said, in   form  aforesaid   assessed;    and 

also dollars  for  his  costs  and 

charges,  by  the  said  court  now  here 
adjudged)  of  increase,  to  the  said 
plaintiff,  and  with  his  assent;  which 
said  damages,  costs  and  charges  in  the 

whole   amount   to  '-.     And   the 

said  defendant  C.  D.  in  mercy,  etc. 
(If  costs  are  given  to  the  defendant 
who  is  acquitted,  proceed  thus):  And 
it  is  further  considered,  as  to  the  said 
defendant  K.  L.  that  the  said  plaintiff 
be  in  mercy,  etc.,  and  that  the  said 
defendant  K.  L.  do  go  thereof  without 
day.  And  it  is  further  considered,  that 
the  said  defendant  K.  L.  do  recover 
against  the  said  plaintiff dol- 


lars, and 


cents  for  his  costs 


and  charges  by  him  laid  out  and  ex- 
pended in  and  about  his  defense  in  this 
suit,  by  the  court  now  here  adjudged 
to  the  said  defendant  K.  L.  and  with 
his  assent.  And  that  the  said  defend- 
ant K.  L.  have  execution  thereof,  etc. 
Burr.  App.  175,  §324;  Yates'  Porm8 
165. 

L.  Judgment  Beeord  for  Defendant, 
Goods  Beplevied, 

Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to 
prosecute  be  in  mercy,  etc.  And  that 
the  said  defendant  do  go  thereof  with- 
out day,  etc.  And  that  he  have  a  re- 
turn of  the  goods  and  chattels  afore- 
said. And  it  is  further  considered 
that  the  said  defendant  do<  recover 
against  the  said  plaintiff  his  damages 
aforesaid  by  the  jurors  aforesaid  in 
form  aforesaid  assessed,  and  also 
dollars  and cents,  for 


his  costs  and  charges,  by  the  court 
now  here  adjudged  of  increase  to  the 
said  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  which 
said  damages,  costs  and  charges  in  the 
whole  amount  to . 

^nd  that  the  said  defendant  have 
execution  thereof. 

(Where  the  defendant  waives  a  judg- 
ment for  the  return  of  the  goods,  the 
judgment  is  entered  thus):  And,  the 
said  defendant,  now  here  waiving  any 
judgment  for  a  return  of  the  said  goods 
and  chattels,  and  praying  judgment  for 
the  value  thereof,  it  is  further  con- 
sidered that  the  said  defendant  do  re- 
cover against  the  said  plaintiff 

dollars,  being  the  value  of  the  said 
goods  and  chattels  by  the  jurors  afore- 
said  above   found;   and   also  — 

dollars  for  his  damages  aforesaid  by 
the  same  jnror«  in  form  aforesaid  as- 
sessed;  and   also dollars  for 

his  costs,  etc.  (as  above)  which  said 
value,  damages,  costs  and  charges  in 
the  whole  amount,  etc.  (as  above). 
Burr.  App.  173,  §321;  Yates'  Forma 
568. 

M.  Judgment  for  Defendant,  Goods 
Not  Beplevied,   ' 

(As  in  the  last  form  concluding  as 
follows) : 

Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to 
prosecute  be  in  mercy,  etc.    And  that 

Vol.  DC 


718 


JUDGMENTS 


the  said  defendant  do  go  thereof  with- 
out day,  etc.  And  it  is  further  con- 
sidered, that  the  said  defendant  do  re- 
cover against  the  said  plaintiff 

dollars  and cents,  for  his  costs 

and  charges  by  him  about  his  defense 
in  this  behalf  laid  out  and  expended, 
by  the  court  now  here  adjudged  to  the 
said  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such ^ case  made  and  provided;  and  that 
the  said  defendant  have  execution 
thereof,  etc.     Burr.  App.  174,  |322. 

N.  Judgment  in  Replevin,  Not  Plead- 
'    ing. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid 
by    the   said   inquisition   above    found, 

and  also dollars  for  his  costs 

and  charges  by  the  said  court  now 
here  adjudged,  of  increase,  to  the  said 
plaintiff  and  with  his  assent;  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to dollars.  And 

the  said  defendant  in  mercy,  etc.  (If 
the  goods  have  not  been  replevied,  add 
a  further  judgment  as  follows):  And 
it  is  further  considered  that  the  goods 
and  chattels  in  the  said  plaintiff's 
declaration  specified,  be  replevied  and 
delivered  to  the  said  plaintiff  without 
delay,  or  in  default  thereof,  that  the 
said    plaintiff   do    recover  against   the 

said  defendant dollars,  being 

the  value  of  the  said  goods  and  chat- 
tels by  the  said  inquisition  above  found, 
etc.  Burr.  App.  140,  |268;  Till.  Forms 
225. 

O.    Judgment,  Nan  Proa.,  Not  Declar- 
ing in  R&plevin, 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc., 
and  that  the  said  C.  D.  do  go  thereof 
without  day,  etc.:  (and  that  he  have  a 
return  of  the  said  goods  and  chattels, 
etc.)  It  is  also  considered  by  the  court 
here  that  the  said  C.  D.  do  recover 
against  the  said  A.  B., dol- 
lars for  his  costs  and  charges  by  him 
laid  out  about  his  defense  in  this  be- 
half, by  the  said  court  here  adjudged 
to  the  said  0.  D.,  and  with  his  assent, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And 
that  the  said  C.  D.  hdve  execution 
thereof,,  etc.  Burr.  App.  133,  |261; 
Yates'  Forms  566;   Archb.  Forms  413. 


P.    Judgment  on  Non-Detinet  in  Be* 
plevin  for  Plaintiff, 

Therefore  it  is  considered,  etc.  (judg- 
ment as  in  V,  C,  and  then  thus):  And 
it  is  further  considered,  that  the  goods 
and  chattels  aforesaid  in  the  said 
declaration  specified,  be  replevied  and 
delivered  to  the  said  plaintiff  without 
delay,  or,  in  default  thereof,  that  the 
said  plaintiff  recover  against  the  said 

defendfint  dollars,  being  the 

value  of  the  said  goods  and  chattels^ 
by  the  jurors  aforesaid  in  form  afore- 
said assessed,  according  to  the  forna 
of  the  statute  in  such  case  made  and 
provided;  which  said  value,  damages, 
costs  and  charges  aforesaid,  amount  in 
the    whole    to dollars     and 


cents.  And  the  said  defend- 
ant in  mercy,  etc.  Burr.  App.  171, 
{317. 

Q.  Judgment  on  Default  of  Plaintif 
To  Plead  to  Avowry  in  Meplevin 
(With  Avxtrd  of  Betomo  Hob- 
endo  and  Writ  of  Inquiry), 

Therefore  it  is  considered,  that  the 
said  A.  B.  take  nothing  by  bis  said 
writ,  but  that  he  be  in  mercy,  etc.; 
and  that  the  said  C.  D.  do  go  thereof 
without  day,  etc.;  and  that  he  have 
a  return  of  the  goods  and  chattels  afore- 
said. And  it  is  further  considered,  that 
the  said  C.  D.  ought  to  recover  against 
the  said  A.  B.  his  damages  on  occa- 
sion of  the  premises,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided. 

Therefore  it  is  commanded  to  the 
sheriff  that  without  delay  he  caused 
the  goods  and  chattels  aforesaid  to  be 
returned  to  the  said  C.  D.  And  in 
what  manner  he  shall  execute  the  writ 
of  the  said  people,  he  make  appear  to 
the  said  justices  of  the  supreme  court 
of  judicature  aforesaid,  on,  etc.  It  is 
also  commanded  to  the  sheriff,  that  by 
the  oath  of  twelve  good  and  lawful 
men  of  his  county,  he  diligently  inquire 
what  damages  the  said  G.  D.  hath  sus- 
tained, as  well  on  occasion  of  the  prem- 
ises, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
as  for  his  costs  and  charges  by  him 
laid  out  about  his  defense  in  this  be- 
half; and  that  the  inquisition  whieh  the 
said  sheriff  shall  thereupon  take,  he 
make  appear  to  the  said  justices,  etc, 
at,  etc.,  under  his  seal  and  the  seali 
of  those  by  whose  oath  he  shall  take 
that  inquisition;  and  that  he  have 
there    the   names   of   them    by   whose 
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oath  he  shall  take  that  inquisition,  to- 
gether with  the  writ  of  the  said  peo- 
ple to  him  thereupon  directed.  The 
same  day  is  given  ta  the  said  C.  D,, 
etc. 

At  which  day,  etc.  (proceed  to  enter 
the  return  of  the  inquisition,  and  the 
finding  of  the  jury,  and  conclude  with 
final  judgment  for  the  damages  and 
costs).  Burr.  App.  141,  §269;  Till. 
Forms  226;  Yates'  Forms  566. 

B.  Judgment  To  Determine  Claims  to 
Meal  Property, 

Therefore  it  is  considered,  that  the 
said  C.  D.  and  all  persons  claiming  un- 
der him  the  premises  described  in  the 
notice  aforesaid,  by  title  accruing  sub- 
sequently to  the  service  of  the  afore- 
said notice,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance  or 
freehold  in  the  said  premises.  And 
it  is  further  considered,  that  all  other 
proceedings  in  this  behalf  be,  and  they 
are  hereby  discontinued,  etc.  (no  judg- 
ment for  costs).  Burr.  App.  533,  J1057; 
Yates'  Forms  772. 

S.  Judgment  on  Non  Pros.,  Not  De- 
claring. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc 
And  that  the  said  C.  D.  do  go  thereof 
without  day,  etc.  And  it  is  further 
considered  by  the  said  court  now  here, 
that  the  said  C.  D.  do  recover  against 
the    said    A.    B. dollars    and 


cents,     for     his     costs     and 

charges,  by  him  about  his  defense  in 
this  behalf  laid  out  and  expended,  by 
the  said  court  now  here  adjudged  to 
the  said  C.  D.,  and  with  his  assent,  ac- 
cording to  the  form  of  the  utatute  in 
such  case  made  and  provided;  and  that 
the  said  C.  D.  have  execution  thereof, 
etc.  Burr.  App.  132,  J260;  Till.  Forms 
207. 

T.  Judgment  on  Nolle  Prosequi  to 
Some  Defendants, 

(In  entering  judgment  against  one 
defendant,  insert  a  judgment  for  the 
other   defendant   for   his   costs    thus): 

And  it  is  further  considered  by  the 

court  here,  that  the  said  do 

recover     against     the     said     plaintifl!, 

— dollars    for     his     costs     and 

charges  by  him  about  his  defense  in 
this  behalf  laid  out  and  expended,  by 
the   said   court   here   adjudged   to   the 

said  defendant, and  with  his 

assent,  according  to  the  form  of  the 
statute   in    such   case   made   and    pro- 


vided. And  that  the  said  defendant 
have  execution  thereof,  etc.  Burr. 
App.  147,  §281. 

U.  Judgment  for  Defendant  on  Plea 
of  Misnomer, 

Therefore  it  is  considered,  that  the 
said  bill  (or  declaration),  of  the  said 
plaintiff  be  quashed,  etc.  And  that  the 
said  defendant  do  go  thereof  without 
day,  etc.    Burr.  App.  172,  §319. 

V.    Judgment  on  Demurrer  to  Declaro' 

tion  or  Replication  in  Assumpsit 

Overruled, 

Therefore  it  is  considered,   that  the 

said    plaintiff    do    recover   against    the 

said  defendant  his  damages  by  occasion 

of  the  premises,  to dollars  and 

cents,  by  the  court  here  as- 
sessed;  and  also  dollars  and 


cents,  for  his  costs  and 
charges,  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent;  which  said  damages,  costs  and 
charges,     in     the     whole     amount     to 

dollars   and cents. 

And  the  said  defendant  in  mercy, 
etc.    Burr.  App.  158,  §300. 

W^    Judgment  on  Cassetur  Billa, 

Therefore  it  is  considered,  that  the 
said  bill  (or  writ)  be  quashed,  etc. 
And  that  the  said  defendant  do  go 
thereof  without  day,  etc.  And  it  is 
further  considered  by  the  said  court 
now  here  (judgment  for  costs  as  in 
V,  S,  supra).  Burr.  App.  148,  §282; 
Till.  Forms  213. 

X.  Judgment  on  Election  Meliora 
Damna, 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendants  C.  D.,  I.  J.,  K.  L.  and 
M.  N.,  his  better  damages  aforesaid, 
above  found  and  now  here  elected  by 

the    said   plaintiff,    and    also   

for  his  costs  and  charges,  etc.  (in  the 
usual  form).  Burr.  App.  183,  J337; 
Yates'  Forms  165. 

Y.  Judgment  on  Plem  of  Abatement 
Sustained. 

Therefore  it  is  considered  that  the 
said  bill  (or  writ,  or  declaration)  of 
the  said  plaintiff  be  quashed.  And  that 
the  said  defendant  do  go  thereof  with- 
out day,  etc.  (the  rest  of  the  judgment 
as  in  y,  D).    Burr.  App.  160,  §305. 

Z.    Judgment  on  Report  of  Referees. 

Therefore  it  is  considered,  that  the 
said  report  do  stand  confirmed;  and  it 
is  further  considered  that  the  said 
plaintiff   do    recover   against   the    said 

Vol  DC 


720 


JUDGMENTS 


defendant  his  damages  aforesaid,  bj 
the  referees  aforesaid  in  form  afore- 
said reported;  and  also  dol- 
lars  and cents   for   his   said 

costs  and  charges  by  the  said  court  now 
here  adjudged  to  the  said  plaintiff,  and 
with  his  assent,  which  said  damages, 
costs  and  charges,  in  the  whole,  amount 
to dollars  and  — ^—  cents. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  163^  §308. 

(Judgment  for  defendant  in  ordinary 
form  according  to  case.)  Burr.  App. 
164,   1309. 

VI.    Judgment  Under  the  Codes, 

A.    Judgment  on  Verdict, 

The  issues  in  this  action  having  been 
brought  on  for  trial  before  Mr.  Justice 

— I ,  and  a  jury  at  a  circuit   (or 

trial  term  of  this)   court,  held  on  the 

first  Monday  of  ,  18 — j  and  * 

the  issues  having  been  tried,  and  a 
verdict  for  the  plaintiff  (or  defendants) 
having    been     duly    rendered    on     the 

1 day  of  ,   18 —   (and 

their  costs  having  been  adjusted  at 
dollars): 

Now,  on  motion  of  M.  N.,  for  said 
-,  it  is  adjudged  that  said  plain- 


tiffs recover  of  said  defendants 

dollars  found  by  the  jury,  with 

dollars  costs  (or  that  the  defendants 
have  judgment  against  the  plaintiff, 
upon  the  issues  in  this  action,  for  the 
sum  of dollars),  (or  state  spe- 
cial relief).     2  Abb.  Forms  540. 

B.  Judgment  on  Verdict  Subject  to 

Opinion  of  the  Court, 

A  verdict  having  been  taken  in  this 
cause  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  at  the  general 
term,  on  a  case  to  be  made  by  the 
plaintiff,  and  the  case  having  been 
heard  at  said  term;  now,  on  motion  of 
M.  N.  for  the  defendant,  and  aftei 
hearing  O.  P.,  for  the  plaintiff: 

It  is  adjudged  that  (etc.,  as  in  other 
forms).    2  Abb.  Forms  542. 

C.  Judgment  on   Trial  of  Issues  of 

Fact  by  the  Court  (a). 

This  action  having  been  brought  to 
a  trial  by  the  court  (a  trial  by  jury 
haying  been  duly  waived),  and  a  de- 
cision therein  having  been  rendered 
for  the  plaintiff  (or  defendant),  and 
filed;  now,  on  motion  of  M.  N.,  counsel 
for  said , 

It  is  adjudged  that,  etc.  (as  in  other 
forms).    2  Abb.  Forms  543. 


Judgment  on  Trial  of  Issues  of  Faei 
by  Court  (b), 
''This  cause  was  heard  before  the 
Honorable  C.  D.  Clark,  judge,  etc.^ 
without  the  intervention  of  a  jury,  a 
jury  having  been  waived  by  stipula- 
tion in  writing,  signed  by  plaintiff  and 
defendant;  and  the  court  having  heard 
the  evidence  and  argument  of  counsel, 
finds  the  issues  joined  in  favor  of  the 
plaintiff,  and  that  the  defendant  ia 
justly  indebted  to  plaintiff,  principal 
and  interest  to  the  present  date,  in  the 
sum  of  three  thousand  one  hundred  and 
thirty-eight  dollars  and  eight  cents. 
It  is  therefore  adjudged  by  the  court 
that  Athens  Woolen  Mill  recover  of 
American  Credit  Indemnity  Company 
said  sum  of  three  thousand  one  hundred 
and  thirty-eight  dollars  and  eight 
cents  ($3,138.08),  together  with  all  the 
costs  of  this  cause,  for  both  of  which 
execution  will  issue."  American  Credit 
I.  Co.  r.  Athens  Woolen  Mills,  92  Fed. 
581,  34  C.  C.  A.  161. 

D.    Judgment  on  Trial  of  Issues  of 
Fact   by  the   Court,    Where   a 
Reference  Has  Been  Had  After 
Trial  and  Before  Ftnaf  Judg* 
ment. 
The  issues  in  this  cause  having  been 
tried  by  the  court  without  a  jury,  and 
the  written  decision  of  the  justice  hold- 
ing said  court  having  been  made,  bear- 
ing date  the day  of  , 

18 — ,  and  duly  filed,  and  an  brder  of 
reference  thereon   made,  bearing   date 

the day   of ,    18 — , 

duly   entered,   and   the    report   of   the 
referee     thereon,     bearing     date     the 

day  of  r ,  18—,  made 

and  filed,  by  which  it  appears  (briefly 
stating  conclusions  of  report): 

Now,  therefore,  on  due  proof  (that 
the  complaint  and  notice  of  the  pen- 
dency of  this  action  was  filed  on  the 

day  of ,  18—,  in  the 

office   of   the   clerk   of  the   county   of 

— ,  and)   of  the  service  of  due 

notice  of  hearing  of  the  cause  on  all 
the  defendants,  and  on  motion  of  M.  N. 
for  the  plaintiff,  and  after  hearing  O. 
P.  for  the  defendant,  no  one  else  ap- 
pearing for  any  defendant. 

It  is  adjudged  (etc.,  stating  relief 
as  in  other  forms).    2  Abb.  Forms  543. 

B.  Judgment  Where  Part  of  the  Is- 
sues Were  Tried  With  a  Jury, 
and  a  Part  Without,  and  Ques- 
tions  of   Law    Were   Beserved, 

This  case  having  been  tried  before 


See  ''How  To  Hse  This  Volume,"  Introdnction,  page  ▼. 


JUDGMENTS 


721 


-,  and  a  jury,  as 


Mr.  Justice  

to  eertain  issues,  and  by  the  said  judge 
without  a  jury  as  to  the  residue,  and 
the  questions  of  law  having  been  re- 
served for  argument  before  said  just- 
ice, and  the  same  having  been  argued; 
now,  on  motion  of  M.  N.  for  the  de- 
fendants, 

It  is  ordered  and  adjudged  that  the 
complaint  be,  and  the  same  is  hereby 
dismissed,  without  costs  to  either  party 
as  against  the  other.  2  Abb.  Forms 
645. 

F.  Against  Executor  or  Administra- 

tor, ■    . 

(Becite  proceedings  and  verdict,  de- 
cision or  report,  as  in  preceding  forms, 
continuing) : 

Therefore  it  is  adjudged  that  said 
plaintiff  recover  against  said  defendant 
as  executor  of  the  will  of  M.  N.,  de- 
ceased (or  administrator  of  the  goods, 
chattels,  and  credits  which  were  of  M. 

N.,  deceased), dollars,  to  be 

levied  and  collected  of  the  goods  and 
chattels,  and  credits  of  said  M.  N.  in 
the  hands  of  said  defendant  to  be  ad- 
ministered (or  which  shall  hereafter 
come  to  the  hands  of  said  defendant 
to    be     administered),     together    with 

dollars   costs   of   this   action, 

to  be  levied  in  the  same  manner  as 
aforesaid  (or,  if  chargeable  on  defend- 
ant personally,  say:  to  be  levied  of  the 
proper  goods,  chattels,  lands,  and  tene- 
ments of  the  said  defendant,  in  case 
the  same  cannot  be  levied  of  the  goods 
and  chattels  of  the  said  M.  N.,  as  afore- 
said).    2  Abb.  Forms  552. 

G.  Judgment  in  Action  in  the  Nature 

of  Scire  Facias, 

(Becite  proceedings  as  in  preceding 
forms,  continuing): 

And  it  appearing  that  the  action  is 
brought  to  continue  the  action  men- 
tioned in  the  complaint  herein,  in  the 
name  of  the  above  named  plaintiff,  as 
executor  of,  and  in  lieu  and  place  of 
H.  N.,  deceased,  the  former  plaintiff 
therein;  and,  also,  to  obtain  execution, 
in  the  name  of  the  plaintiff,  of  the 
judgment  mentioned  in  the  complaint 
herein,  according  to  the  force,  form, 
and  effect  thereof,  and  of  the  recovery 
therein,  and  certain  findings  of  fact 
and  conclusions  of  law  being  made  by 
this  court;  now,  on  motion  of  O.  P., 
for  the  plaintiff  herein: 

It  is  adjudged  that  the  ^said  action 
mentioned  in  the  complaint  herein  be  1 


continued  in  the  name  of  the  plaintiff 
A.  B.,  as  executor  of  the  said  M.  N., 
deceased;  and  that  the  said  A.  B.,  as 
executor  as  aforesaid,  have  execution 
of  the  aforesaid  judgment  for  the  dam- 
ages and  costs  aforesaid,  and  the  in- 
terest thereon,  against  the  said  defend- 
ant, with  the  like  effect  as  if  the  said 
M.  N.  had  not  died,  according  to  the 
force,  form,  and  effect  of  the  said  judg- 
ment. 

And  it  is  further  adjudged  that  the 
plaintiff  recover  of  the  said  defendant 
dollars,  for  his  costs  and  dis- 
bursements in  this  action;  and  that  the 
plaintiff  have  execution  therefor.  2 
Abb.  Forms  553. 

H.  Judgment  in  Beplevin  fdr  Becov- 
ery  of  Possession, 

(Becitals  of  proceedings  and  verdict, 
decision,  or  report,  as  in  preceding 
forms,  continuing):  and  the  value  of 
the  property  claimed  (and  damages  for 
the    detention    thereof),    having     been 

assessed    at dollars,   by    the 

jury  (or  by  a  sheriff's  jury  by  the 
direction  of  the  court,  or  by  said  ref- 
eree) : 

Therefore  it  is  adjudged  that  the 
plaintiff  (or  defendant)  recover  of  the 
defendant  the  possession  of  the  per- 
sonal property  described  in  the  complaint 
(or    the    following    described    personal 

property,  description) ;  or dollars 

in  case  a  delivery  of  said  property 
cannot  be  had;  and  also  that  he  re- 
cover ( dollars  damages,  to- 
gether  with) dollars    costs, 

amounting   in    the   whole   to 

dollars.     2  Abb.  Forms  554. 

I.  Judgments  in  Actions  for  Lands 
(Ejectment)  for  Recovery  of 
Possession,  With  Damages,  Etc, 

(Becitals  of  proceedings,  and  verdict, 
decision  or  report,  as  in  preceding 
forms,  continuing):  therefore: 

It  .is  adjudged  that  the  plaintiff 
(naming  him)  recover  of  the  defend- 
ant (naming  him)  the  possession  of  the 
real  property  described  in  the  com- 
plaint (or,  if  only  a  part  is  recovered, 
the  following  described  real  property: 
description);  and,  further,  that  he  re- 
cover  of  the  defendant  (the  sum  of 
dollars,  damages  for  the  with- 
holding thereof,  and  also  dol- 
lars for  the  rents  and  profits  thereof, 
and) dollars  costs  of  this  ac- 
tion, amounting  in  the  whole  to 
•  dplUrs,    2  Abb.  Forms  555. 
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J;  Judgments  of  Perpetttal  Injuno- 
tion  Enjoining  Construction  or 
AuthorxBation  of  Railroad, 

(Becitals  as  in  preceding  forms,  con- 
tinuing) : 

It  is  therefore  ordered  and  adjudged 
that  the  said  defendants  (names) ,  and 
each  of  them,  and  all  persons  claiming 
under  them,  or  acting  under  the  au- 
thority and  direction  of  them,  or  either 
of  them,  are  hereby  perpetually  en- 
joined and  restrained  from  entering 
into  or  upon  said  street,  called  Broad- 
way, for  the  purpose  of  laying  or  estab- 
lishing a  railroad  therein,  under  the 
grant  or  resolution  of  said  common 
council,  above  referred  to. 

And  it  is  further  ordered  and  ad- 
judged that  the  said  defendants,  the 
mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  be,  and  they 
hereby  are,  perpetually  enjoined  and 
restrained  from  granting  to  any  person 
or  persons  whomsoever  the  exclusive 
right,  liberty,  and  privilege  of  laying 
down  or  constructing  a  railroad  in 
Broadway.     2  Abb.  Forms  555. 

K.  Judgment  on  Order  Dismissing 
Action, 

This  action  having  been  commenced 
by  the  service  of  the  summons,  without 
a  copy  of  the  complaint,  on  the  de- 
fendant, and  the  said  defendant  hav- 
ing, on  the day  of ^ 

18--,  served  on  the  plaintiff's  attorney 
a  notice  of  appearance,  and  demanded 
a  copy  of  the  complaint,  and  due  proof 
having  been  given  to  the  court  of  such 
notice  and  demand,  and  that  no  copjf 
of  the  complaint  has  been  served  (and 
the  court  having  made  an  order  that 
unless  plaintiff,  within  twenty  days 
from  service  of  such  order,  serve  a 
copy  of  said  complaint;  and  due  prool 
being  produced  by  the  affidavit  of  M. 
N.  that  said  order  was  served  on  the 

plaintiff's    attorney,    on    the 

day  of  ,  and  that  no  copy- 
complaint  has  been  served,  althongh 
more  than  twenty  days  have  elapsed), 
now,  on  motion  of  M.  N.  for  the  de- 
fendant: 

It  is  adjudged  that  the  complaint 
be  dismissed  for  want  of  service  of  a 
copy  thereof,  and  that  the  defendant 
recover  of  the  plaintiff dol- 
lars, his  costs  of  the  action.  2  Abb. 
Forms  504. 

L.    Judgment   for   Defendant,    After 

Order  Sustaining  Demurrer, 
An  order  having  been  entered  in  this 


action  on  the 


day  of 


18—,  giving  the  said  plaintiffs  leave  to 
amend  their  complaint  herein  within 
twenty  days  after  service  of  such  or- 
der upon  their  attorneys,  and  giving 
the  said  defendants  twenty  days  after 
service  of  such  amended  complaint  apon 
their  attorneys  to  demur  or  answer  to 
said  amended  complaint,  and  directing 
that  if  the  said  plaintiffs  should  fail, 
within  that  time,  to  amend  their  said 
complaint,  that  the  same  be  dismissed, 
and  judgment  entered  herein,  in  favor 
of  the  defendant  herein,  without  costs 
to  either  party;  and  a  copy  of  said 
order  having  been  served  on  said  at- 
torneys,    on     the     '• day     of 

,  18 — ,  and  more  than  twenty 
days  having  elapsed  since  such  service, 
and. the  said  plaintiffs  having  failed  to 
amend  their  said  complaint,  as  by  said 
order  allowed: 

Now,  on  motion  of  M.  N..  attorney 
for  the  said  defendants,  it  is  ordered 
and  adjudged  that  the  complaint  herein 
be,  and  the  same  is  hereby  dismissed, 
and  that  the  defendants  have  judgment 
herein  without  costs  to  either  party 
(or  for  his  costs  and  disbursements, 
amounting  to  the  sum  of — —  dol- 
lars).   2  Abb.  Forms  539. 

M.  Judgment  for  Plaintif  After  Of* 
der  Overruling  Demurrer, 

The  order  of  the  court  (made  at  gen- 
eral term,  reversing  the  order  of  the 
special  term  by  which  the  demurrer 
was  sustained,  and)  giving  judgment 
in  favor  of  the  plaintiff  in  this  cause 
upon,  the  demurrer  therein,  with  the 
usual  leave  to  defendant  to  answer, 
having  been  served  on  the  defendant's 

attorney  more  than  days  ago, 

and  the  defendant  not  having  elected 
to  answer;  now  (on  filing  the  clerk's 
report,  etc.,  or  such  other  assessment 
oi  damages  as  is  required  by  section 

of  the  code),  and  on  motion 

of  M.  N.,  counsel  for  the  plaintiff: 

It  is  adjudged  that  the  plaintiff  re- 
cover of  the  defendant dol- 
lars, with dollars  costs  of  the 

action,  making  together  dol- 
lars (or  state  special  relief).  2  Abb. 
Forms  539. 

K.    Judgment   Dismissing    the    Com- 
plaint (Non  Pros.)  for  Failure 
To  Furnish  Particulars, 
(Becite  service  of  summons  and  com- 
plaint as  in  other  cases) :    And  an  order 
having     been     made,     dated     on     the 
'■ —  day  of ,  that  the  said 
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plaintiff's  attorney  should  deliver  to 
the  said  defendant's  attorney  an  ae- 
count  in  writing  of  the  particulars  of 
the  plaintiff's  demand  for  which  this 
action  was  brought  (or  show  cause  on 

the day  of ),  and  that 

in  the  meantime  all  further  proceedings 
in  this  cause  should  be  stayed;  at  which 
day,  the  plaintiff  not  having  delivered 
the  particulars,  it  was  ordered  that  the 
said  plaintiff's  attorney  should,  within 
days,  deliver  to  the  said  de- 
fendant's attorney  an  account  in  writ- 
ing of  the  particulars  of  the  said  plain- 
tiff's demand  for  which  the  said  action 
was  brought,  and  that  in  default  there- 
of the  defendant  should  be  at  liberty 
to  enter  judgment  of  dismissing  the 
plaintiff's  complaint.  And  although 
notice  of  the  said  last  mentioned  order 

was,  on  the day  of  ■  , 

given  to  the  attorney  of  the  plaintiff, 

and  although   the   said days 

have  elapsed,  yet  the  said  attorney  of 
the  said  plaintiff  has  not  delivered  to 
the  said  defendant's  attorney,  or  the 
said  defendant,  any  account  in  writing 
of  the  particulars  of  the  said  plaintiff 's 
demand  for  which  this  action  was 
brought.  Therefore,  ordered,  that  the 
said  plaintiff  take  nothing  by  his  said 
action,  and  that  the  same  be  dismissed, 
and  that  the  said  defendant  do  recover 

against    the   plaintiff  dollars 

for  his  costs  and  disbursements.  2 
Abb.  Forms  190. 

O.    Judgment  an  Nonsuit  at  the  Trial, 

(As  in  VI,  A,  to  the  *,  continuing): 
and  tho  allegations  and  proofs  on  the 
part  of  the  plaintiff  having  been  heard 
and  considered,  and  said  judge  having 
directed  the  complaint  to  be  dismisset^ 
and  judgment  rendered  for  defendant; 
now,  on  motion  of  M.  N.,  for*  said  de 
fendant: 

It  is  adjudged  that  the  defendant 
recover  of  the  plaintiff dol- 
lars, his  costs  and  disbursements  of 
this  action.     2  Abb.  Forms  540. 

P.    Judgment  on  Acceptance  of  Ofer, 

This  action  having  been  commenced 
(e.  g.,  thus)  by  personal  service  of 
summons  upon  the  defendant  Y.  Z.,  on 

the   day    of ,    18—, 

and  the  defendant  W.  X.  having  ap- 
peared, and  said  defendants  having  of- 
fered in  writing  to  allow  the  plaintiff 
.to  take  judgment  against  them  for 
,  which  offer  the  plaintiff  with- 
in ten  days  thereafter  duly  accepted  in 


writing,   pursuant  to  section  

of  the  code  of  procedure,  now,  on  mo* 
tion  of  M.  N.,  plaintiff's  counsel: 

It  is  adjudged  that  said  plaintiff  re- 
cover of  said  defendants dol- 
lars  (or  other  relief,  according  to  the 

offer),  with dollars  costs  and 

disbursements,  making  together 

dollars.     2  Abb.  Forms  506. 

vn.    Notices  of  Judgment. 

A.  Notice   of  Judgment   of  Respon- 

deat Ouster, 
Please  to  take  notice  that  judgment 
of  respondeat  ouster  has  been  rendered 
in  this  cause,  and  the  within  (or  an- 
nexed) is  a  copy  of  the  rule  entered 
thereon.     Burr.  App.  201,  {388. 

B.  Notice  of  Judgment, 

Take  notice  that  judgment  was  en- 
tered in  this  action,  in  favor  of  the 
(plaintiff)  for  ( dollars,  dam- 
ages  and  costs),   in   the   office   of   the 

clerk   of   the   county   of  (or 

the  clerk  of  this  court),  on  the — — 

day  of f  18—    (and  affirming 

the  judgment  theretofore  recovered 
herein  by  said  plaintiff).  2  Abb.  Forms 
636. 

vnL    Setting  Aside  Judgments. 

A.  Notice  of  Motion  To  Set  Aside 

Final  Judgment  as  Irregular, 
Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  ierm,  to 
be  held  in  the  capitol  at  the  city  of 
Albany,  on  the  first  Tuesday  of  (April) 
next,  that  the  judgment  entered  in  this 
cause  (and  the  execution  issued  there- 
upon) be  set  aside  for  irregularity, 
with  costs.    Burr.  App.  215,  |432. 

B.  Notice  of  Motion   To   Set  Aside 

Interloimtory  Judgment  m  Ir- 
regular, 
Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  Special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  interlocutory  judgment 
entered  in  this  cause,  and  (if  a  writ 
of  inquiry  have  been  executed),  the 
writ  of  inquiry  and  inquisition  thereon, 
be  set  aside  for  irregularity  with  costs, 
and  (if  there  has  been  any  misconduct 
on  the  part  of  the  plaintiff),  that  the 
plaintiff  answer  the  matters  of  the  affi- 
davit.   Burr.  App.  215,  1433. 
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C.  Order  To  Set  Aside  Final  Judg- 

ment as  Irregular. 
On  motion  of  Mr.  H.,  of  counsel 
for  the  defendant,  and  after  hearing 
counsel  in  opposition  thereto,  ordered, 
that  the  judgment  entered  in  this  cause 
(and  all  the  proceedings  subsequent 
thereto),  be,  and  the  same  are  hereby 
set  aside,  with  ten  dollars  costs.  Burr. 
App.  467,  §948. 

D.  Order  To  Set  Aside  an  Interlocu- 

tory Judgment  for  Irregularity. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered,  that 
the  interlocutory  judgment  entered  in 
this  cause  (and  the  writ  of  inquiry 
issued  and  executed  thereon)  be,  and 
the  same  is  (or  are)  hereby  set  aside 
for  irregularity^  with  ten  dollars  costs. 
Burr.  App.  455,  §905. 

E.  Order  Vacating  Judgment  and  for 

Be-Assessment  of  Damages. 
On  reading  and  filing  affidavit  of 
service  of  notice  of  motion  in  this 
cause,  and  on  motion  of  Mr.  I.  J.,  ot 
counsel  for  the  plaintiff  (no  one  appear- 
ing to  oppose),  ordered,  that  the  judg- 
ment entered  up  in  this  cause  be,  and 
the  same  is  hereby  vacated,  and  that 
the  plaintiff's  damages  be  re-assessed 
by  (Charles  Humphrey),  esquire,  one 
of  the  clerks  of  this  court.  Burr.  App. 
456,  §906. 
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CROSS-REFERENCES : 

ADMIRAI/rY: 

Venditioni    Exponas    on     Final     De- 
cree; 
Fieri    Facias    Against    Goods,    Chat- 
tels and  Lands. 
AssiSTi^NCE,  Writs  or: 
Writ  of  Assistance. 
AT7DITA  Querela: 

Writ  of  Audita  Querela. 


Bills  To  Enforce  Decrees: 

Plea   to   Bill  To  Carry   Decree   Into 
Execution. 

Contempt: 
Order  To  Turn  Over  to  Prison  Party 
Brought  Up  on  Attachment,  or  by 
Habeas. 

Creditors'  Suits: 
See  Creditors'   Suits. 

Dower,  Proceedings  To  Recover: 
Writ    of    Habere  facias  Seisinam  of 
Recovered  Dower. 
Ejectment  : 
Writ  of  Possession  in  Ejectment; 
Writ    of    Possession     in     Ejectment 

With  Fieri   Facias  for  Costs; 
Writ    of    Possession     in     Ejectment 

With  Capias  Ad  Satisfaciendum; 
Writ  of  Restitution  in  Ejectment. 
Fraudulent  Conveyances: 
Bill  Requiring  Grantee  To  Pay  Over 

Balance  of  Purchase  Price; 
Complaint  by  Subsequent  Creditor; 
Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside. 
Homestead  and  Exemption: 
Report    of    Appraisers    on    Exempt 

Property; 
Answer  to  Affidavit  Setting  Up  Ex- 
emption; 
Affidavit  for  ExenTption  of  Wages; 
Notice  to   Sheriff  That   Debtor   Will 
Choose  Exempt  Property. 
Injunctions  : 

Writ  of  Injunction; 
Injunction  Against  Proceeding,  With 
Leave  To  Proceed  to  Judgment. 
Judicial  Sales: 

See  Judicial  Sales. 
Mandamus  : 
Execution    on    Mandamus    for   Rela- 
tor; 
Execution    for    Defendant    on    Man- 
damus. 
Mechanics'  Liens: 
Execution   on  Judgment  in  Mechan- 
ic's Lien. 
Nuisance  : 

Execution  in  Nuisance. 
Replevin  : 
Retorno  Habendo  for  Want  of  Plea 

in   Bar  to   Avowry; 
Retorno  Habendo  on  Non  Pros.; 
Retorno    Habendo    After   Verdict. 
Returns :  » 

Return  to  Fieri  Facias,  Nulla  Bona; 
Return  to  Fieri  Facias  to  Part,  Nulla 

Bona  to  Part; 
Return  to  Fieri  Fbcias,  Special; 
Return  to  Fieri  Facias  (Have  caused 
to  be  made); 
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the  said  defendant  do  go  thereof  with- 
out day,  etc.  And  it  is  further  con- 
sidered, that  the  said  defendant  do  re- 
cover against  the  said  plaintiff 

dollars  and cents,  for  his  costs 

and  charges  by  him  about  his  defense 
in  this  behalf  laid  out  and  expended, 
by  the  court  now  here  adjudged  to  the 
said  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that 
the  said  defendant  have  execution 
thereof,  etc.     Burr.  App.  174,  {322. 

N.  Judgment  in  Eeplevin,  Not  Plead- 
•    ing. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid 
by    the   said   inquisition   above   found, 

and  also dollars  for  his  costs 

and  charges  by  the  said  court  now 
here  adjudged,  of  increase,  to  the  said 
plaintiff  and  with  his  assent;  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to dollars.  And 

the  said  defendant  in  mercy,  etc.  (If 
the  goods  have  not  been  replevied,  add 
a  further  judgment  as  follows):  And 
it  is  further  considered  that  the  goods 
and  chattels  in  the  said  plaintiff's 
declaration  specified,  be  replevied  and 
delivered  to  the  said  plaintiff  without 
delay,  or  in  default  thereof,  that  the 
said    plaintiff   do    recover   against   the 

said  defendant dollars,  being 

the  value  of  the  said  goods  and  chat- 
tels by  the  said  inquisition  above  found, 
etc.  Burr.  App.  140,  |268;  Till.  Forms 
225. 

O.    Judgment,  Nan  Pros,,  Not  JJeclar- 
ing  in  Beplevin, 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc., 
and  that  the  said  C.  D.  do  go  thereof 
without  day,  etc.:  (and  that  he  have  a 
return  of  the  said  goods  and  chattels, 
etc.)  It  is  also  considered  by  the  court 
here  that  the  said  C.  D.  do  recover 
against  the  said  A.  B., dol- 
lars for  his  costs  and  charges  by  him 
laid  out  about  his  defense  in  this  be- 
half, by  the  said  court  here  adjudged 
to  the  said  C.  D.,  and  with  his  assent, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And 
that  the  said  C.  D.  have  execution 
thereof,,  etc.  Burr.  App.  133,  |261; 
Yates'  Forms  566;   Archb.  Forms  413. 


P.    Judgment  on  Non-Detinet  in  Be- 
plevin  for  Plaintiff, 

Therefore  it  is  considered,  etc.  (judg- 
ment as  in  V,  C,  and  then  thus):  And 
it  is  further  considered,  that  the  goods 
and  chattels  aforesaid  in  the  said 
declaration  specified,  be  replevied  and 
delivered  to  the  said  plaintiff  without 
delay,  or,  in  default  thereof,  that  the 
said  plaintiff  recover  against  the  said 

defend|int  dollars,  being  the 

value  of  the  said  goods  and  chattels, 
by  the  jurors  aforesaid  in  form  afore- 
said assessed,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided;  which  said  value,  damages, 
costs  and  charges  aforesaid,  amount  in 
the    whole    to dollars    and 


cents.  And  the  said  defend- 
ant in  mercy,  etc.  Burr.  App.  171, 
§317. 

Q.  Judgment  on  Default  of  Plaintif 
To  Plead  to  Avowry  in  Meplevin 
(With  Awcerd  of  Betomo  Hah- 
endo  and  Writ  of  /ngut'ry). 

Therefore  it  is  considered,  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc.; 
and  that  the  said  G.  D.  do  go  thereof 
without  day,  etc.;  and  that  he  have 
a  return  of  the  goods  and  chattels  afore- 
said. And  it  is  further  considered,  that 
the  said  C.  D.  ought  to  recover  against 
the  said  A.  B.  his  damages  on  occa- 
sion of  the  premises,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided. 

Therefore  it  is  commanded  to  the 
sheriff  that  without  delay  he  caused 
the  goods  and  chattels  aforesaid  to  be 
returned  to  the  said  C.  D.  And  in 
what  manner  he  shall  execute  the  writ 
of  the  said  people,  he  make  appear  to 
the  said  justices  of  the  supreme  court 
of  judicature  aforesaid,  on,  etc.  It  is 
also  commanded  to  the  sheriff,  that  by 
the  oath  of  twelve  good  and  lawful 
men  of  his  county,  he  diligently  inquire 
what  damages  the  said  C.  D.  hath  sus- 
tained, as  well  on  occasion  of  the  prem- 
ises, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
as  for  his  costs  and  charges  by  him 
laid  out  about  his  defense  in  this  be- 
half; and  that  the  inquisition  which  the 
said  sheriff  shall  thereupon  take,  he 
make  appear  to  the  said  justices,  etc., 
at,  etc.,  under  his  seal  and  the  seals 
of  those  by  whose  oath  he  shall  take 
that  inquisition;  and  that  he  have 
there    the    names    of   them   by   whose 
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oath  he  shall  take  that  inquisition,  to- 
gether with  the  writ  of  the  said  peo- 
ple to  him  thereupon  directed.  The 
same  day  is  given  ta  the  said  C.  D., 
etc. 

At  which  day,  etc.  (proceed  to  enter 
the  return  of  the  inquisition,  and  the 
finding  of  the  jury,  and  conclude  with 
final  judgment  for  the  damages  and 
costs).  Burr.  App.  141,  {269;  Till. 
Forms  226;  Yates'  Forms  566. 

B.  Judgment  To  Determine  Claims  to 
Meal  Property, 

Therefore  it  is  considered,  that  the 
said  C.  D.  and  all  persons  claiming  un- 
der him  the  premises  described  in  the 
notice  aforesaid,  by  title  accruing  sub- 
sequently to  the  service  of  the  afore- 
said notice,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance  or 
freehold  in  the  said  premises.  And 
it  is  further  considered,  that  all  other 
proceedings  in  this  behalf  be,  and  they 
are  hereby  discontinued,  etc.  (no  judg- 
ment for  costs).  Burr.  App.  533,  §1057; 
Yates'  Forms  772. 

S.  Judgment  on  Non  Pros,,  Not  De- 
claring. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc 
And  that  the  said  C.  D.  do  go  thereof 
without  day,  etc.  And  it  is  further 
considered  by  the  said  court  now  here, 
that  the  said  C.  D.  do  recover  against 
the    said    A.   B. dollars   and 


cents,     for     his     costs     and 

charges,  by  him  about  his  defense  in 
this  behalf  laid  out  and  expended,  by 
the  said  court  now  here  adjudged  to 
the  said  G.  D.,  and  with  his  assent,  ac- 
cording to  the  form  of  the  »catute  in 
such  case  made  and  provided;  and  that 
the  said  C.  D.  have  execution  thereof, 
etc.  Burr.  App.  132,  |260;  Till.  Forms 
207. 

T.  Judgment  on  Nolle  Prosequi  to 
Some  Defendants. 

(In  entering  judgment  against  one 
defendant,  insert  a  judgment  for  the 
other  defendant   for   his   costs    thus): 

And  it  is  further  considered  by  the 

court  here,  that  the  said  do 

recover     against     the     said     plaintiff, 

dollars    for     his     costs     and 

charges  by  him  about  his  defense  in 
this  behalf  laid  out  and  expended,  by 
the    said    court    here    adjudged    to   the 

said  defendant, and  with  his 

assent,  according  to  the  form  of  the 
statute    in    such   case   made   and    pro- 


vided. And  that  the  said  defendant 
have  execution  thereof,  etc.  Burr. 
App.  147,  $281. 

U.  Judgment  for  Defendant  on  Plea 
of  Misnomer, 

Therefore  it  is  considered,  that  the 
said  bill  (or  declaration),  of  the  said 
plaintiff  be  quashed,  etc.  And  that  the 
said  defendant  do  go  thereof  without 
day,  etc.    Burr.  App.  172,  §319. 

V.    Judgment  on  Demurrer  to  Declara- 

tion  or  Beplioation  in  Assumpsit 

Overruled, 

Therefore  it  is  considered,   that  the 

said    plaintiff   do    recover    against   the 

said  defendant  his  damages  by  occasion 

of  the  premises,  to dollars  and 

cents,  by  the  court  here  as- 
sessed;  and  also  dollars  and 


cents,  for  his  costs  and 
charges,  by  the  court  now*  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent;  which  said  damages,  costs  and 
charges,  in  the  whole  amount  to 
dollars   and cents. 


And  the  said  defendant  in  mercy, 
etc.    Burr.  App.  158,  §300. 

W.    Judgment  on  Cassetur  BUla, 

Therefore  it  is  considered,  that  the 
said  bill  (or  writ)  be  quashed,  etc. 
And  that  the  said  defendant  do  go 
thereof  without  day,  etc.  And  it  is 
further  considered  by  the  said  court 
now  here  (judgment  for  costs  es  in 
V,  S»  supra).  Burr.  App.  148,  §282; 
Till.  Forms  213. 

X.  Judgment  on  Election  Meliora 
Damna, 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendants  G.  D.,  I.  J.,  K.  L.  and 
M.  N.,  his  better  damages  aforesaid, 
above  found  and  now  here  elected  by 

the    said    plaintiff,    and    also   

for  his  costs  and  charges,  etc.  (in  the 
usual  form).  Burr.  App.  183,  §337; 
Yates'  Forms  165. 

Y.  Judgment  on  Plea  of  Abatement 
Sustained, 

Therefore  it  is  considered  that  the 
said  bill  (or  writ,  or  declaration)  of 
the  said  plaintiff  be  quashed.  And  that 
the  said  defendant  do  go  thereof  with- 
out day,  etc.  (the  rest  of  the  judgment 
as  in  V,  D).    Burr.  App.  160,  §305. 

Z.    Judgment  on  Report  of  Referees, 

Therefore  it  is  considered,   that  the 

said  report  do  stand  confirmed;  and  it 

is    further    considered    that     the     said 

plaintiff    do    recover   against    the    said 
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Beturn  to  Fieri  Faeias,  Unsold  for 
Want  of  Buyer; 

Beturn  to  Rescue  and  Besistance  to 
an  Execution; 

Beturn,  Cepi  Corpus  in  Custody; 

Beturn  to  Capias  Ad  Satisfaciendum, 
Non  Est  Inventus. 
BoiBE  Facias: 

Scire  Facias  To  Bevive  a  Judgement 
in  Assumpsit; 

Scire  Facias  To  Bevive  Judgment 
in  Debt; 

Bevival  of  Judgment  Against  Terre 
Tenants; 

Scire  Facias  To  Bevive  Judgment 
in  Covenant; 

Scire  Facias  To  Bevive  a  Judgment 
in  Beplevin; 

Scire   Facias  in   Trespass; 

Scire  Facias  After  Former  Bevival; 

Scire  Facias  by  Executor  of  Sole 
Plaintiff  After  Interlocutory  Judg- 
ment and  Before  Inquiry; 

Scire  Facias  by  Executor  of  Sole 
Plaintiff  After  Final  Judgment; 

Scire  Facias  by  Administrator  After 
Final  Judgment  in  Assumpsit; 

Scire  Facias  To  Bevive  Judgment  in 
Case; 

Beturn  to  Scire  Facias  Served  on 
Defendant; 

Beturn   on  Scire  Facias,    Defendant 
Cannot  Be  Found. 
Sequestration  : 

Order  for  Sequestration  on  Beturn 
of  Attachment  (English); 

Order   for  Sequestration; 

Order  for  Sequestration  for  Mot  An- 
swering; 

Order  for  Sequestration;  Corporation. 
Sheriffs  and  Constables: 

Declaration  Against  Sheriff  for  Neg- 
lecting To  Levy  and  Beturn  a  Fieri 
Faeias; 

Complaint  Against  Sheriff  for  Neg- 
lecting  To  Beturn   Execution; 

Complaint  Against  Sheriff  for  Neg- 
lecting To  Levy; 

Notice  To  Beturn  Fieri  Facias; 

Notice  To  Beturn  Capias  Ad  Satis- 
faciendum; 

Affidavit  of  Service  of  Notice  That 
Sheriff  Beturned  Capias  or  Ex- 
ecution; 

Bond  of  Indemnity  to  Sheriff,  Title 
of  Property  in  Dispute. 
Stat  of  Pbuoceedinos  : 

Supersedeas  To  Discharge    for    Not 
Charging  Defendant  in   Execution 
in  Time. 
Sttpplementart  Peoceedinos: 

Affidavit  To   Obtain   Order   for   Ex- 


amination of  Debtor,  on  Judgment 
of  Court  of  Beeord; 

Order  for  Examination  of  Judgment 
Debtor  After  Beturn  of  Execu- 
tion; 

Affidavit  To  Obtain  Arrest  of  a 
Judgment  Debtor  Who  Is  About 
To  Leave  the  State  or  Conceal 
Himself; 

Warrant  for  the  Arrest  of  a  Judg- 
ment Debtor; 

Affidavit  of  Service  of  Order  for  Ex- 
amination of  Judgment  Debtor; 

Examination  of  Debtor  in  Supple- 
mentary Proceeding; 

Order  That  Debtor  Pay  the  Judg- 
ment; 

Order  Appointing  Beceiver  in  Sup- 
plementary Proceedings; 

Beceiver 's  Notice  in  Supplementary 
Proceedings; 

Complaint  by  Beceiver  Alleging  Ap- 
pointment in  Supplementary  Pro* 
ceedings; 

Commitment  for  Contempt. 
Waste: 

Execution  in  Waste. 
Writ  of  Error: 

Writ  of  Bestitution  After  Judgment 
Bevcrsed  With  a  Fieri  Facias 
Clause. 

I.    Ezecntioiui. 

A.     Against  the  Property, 

1.    FieH   Faeias     for    Plaintif   in 
Assumpsit, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

'—,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your  county,   you   cause   to    be    made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov* 
ered  against  the  said  defendant 
for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  the  not 
performing  certain  promises  and  under- 
takings then  lately  made  by  the  said 
defendant  to  the  said  plaintiff,  as  for 
the  costs  and  charges,  by  the  said  plain- 
tiff, about  hia  suit  in  that  behalf  ex- 
pended; whereof  the  said  defendant  ia 
convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels  of 
the  said  defendant  cannot  be  found 
within  your  county,  that  then  you  cause 
the  damagee  aforesaid  to  be  made  of 
the  real  estate,  whereof  the  said  defend- 
ant was  seised,   on  the  day 

of ,  in  the  year  one  thonaand 


See  *'How  To  Use  This  Volume,"  Introduction,  page  v. 


JVDOMENTS  AND  DECREES,  ENFORCEMENT  OF      727 


(the      day      of      docketing 

judgment),  or  at  any  time  there- 
after, in  whose  hands  soever  the  same 
may  be.  *  And  have  you  that  money 
before  our  justiees  of  our  supreme  court 
of  judicature,  in  sixty  days  from  the 
receipt  hereof  by  you,  to  render  unto 
the  said  plaintiff,  for  the  damages  afore- 
said; and  have  you  then  there  this  writ. 

Witness,  ,  esquire,  our  chief 

justice,  at  the  court  house  in  the  city 

of ,    the    day    of 

,  in  the  year  of  our  Lord  one 

thousand  eight . 

^  clerks. 

f  attorney. 

(Endorsed.) 

Supreme  court. 

A.  B.  v.  C.  D. 

Fi.  fa.  ret.  ( ,  18—). 

-* ,  plaintiff's  attorney. 

Levy,  $ ,  with  interest  from 


(Oct.  1,  18 — ),  besides  your  fees,  pound- 
age, etc. 

(In  cases  where  several  suits  have 
been  brought  on  one  instrument,  add  to 
the  preceding  endorsement  the  follow- 
ing) :  unless  you  shall  collect  the  amount 
of  the  execution  herewith  (or  hereto- 
fore) delivered  in  the  case  of  the  same 
plaintiff,  against  K.  L.,  in  which  case 
yon  will  only  levy  under  this  execution 
($20),  being  the  disbursements  of  the 
plaintiff  in  this  suit.  Burr.  App.  99, 
1191;  Till.  Forms  71;  Grah.  Pr.  724. 
2.  Fien  Facias  far  Plaintiff  in 
Debt. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

1  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  0.  D.,  defendant,  in  your 

county,  you  cause  to  be  made 

dollars,  of  debt  which  A.  B.,  plaintiff, 
lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered  against   the   said   defendant,   and 

— — —   dollars   and  cents, 

which,  in  our  said  court  were  ad- 
judged to  the  said  plaintiff,  for 
the  damages  which  he  had  sus- 
tained, as  well  by  occasion  of  the 
detention  of  that  debt  as  for  the  costs 
and  charges  by  the  said  plaintiff,  about 
his  suit  in  that  behalf  expended;  where 
of  the  said  defendant  is  convicted,  as 
appears  to  us  of  record.  And,  if  suffi- 
cient goods  and  chattels  of  the  said  de- 
fendant cannot  be  found  in  your  county, 
that  then  you  cause  the  same  to  be 
made  of  the  real  estate,  whereof  the 
said     defendant     was    seised     on     the 


day  of 


-,  in  the  year 


one      thousand      eight      hundred      and 

(day  of  docketing  judgment), 

or  at  any  time  afterwards,  in  whose 
hands  soever  the  same  may  be:  And 
that  you  have  those  moneys  before  our 
said  justices,  in  sixty  days  from  the 
receipt  hereof,  by  you  to  render  unto 
the  said  plaintiff  for  his  debt  and  dam- 
ages aforesaid;  and  have  you  then  there 
this  writ.  Witness,  etc.  (teste  as  in 
I,  A,  1).  Burr.  App.  100,  |192;  Till. 
Forms  72. 

3.    Fieri  Facias  for  Plaintiff  in  Debt 
Qui  Tarn. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,   greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 
coiyity,  you  cause  to  be  made  a  certain 

debt  of  dollars,  which  A.  B., 

plaintiff,  who  sued  as  well  for  us  as 
for  himself  in  that  behalf,  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  recovered  against  the 
said  defendant,  that  is  to  say,  one 
moiety  thereof  to  the  said  plaintiff  who 
sued  as  aforesaid,  to  his  own  proper 
use,  and  the  other  moiety  thereof  to 
our  own  proper  use  (and  if  the 
judgment       was       for       costs,       add: 

**and    also    dollars,     which, 

in  our  said  court,  before  our  said  just- 
ices thereof,  were  adjudged  to  the  said 
plaintiff  who  sued  as  aforesaid,  and  with 
his  assent,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expend- 
ed"); whereof  the  said  defendant  is 
convicted,  as  appears  to  us  of  record: 
And  if  sufficient  goods  and  chattels  of 
the  said  defendant  cannot'  be  found  in 
your  county,  that  then  you  cause  the 
debt  (and  if  the  judgment  were  for 
costs,  add:  ''and  damages '0>  aforesaid 
to  be  made,  etc.  (as  in  I,  A,  1).  And 
have  you  those  moneys  before  our  said 
justices  of  our  supreme  court  of  judi- 
cature aforesaid,  in  sixty  days  from  the 
receipt  hereof  by  you,  to  render  one 
moiety  thereeof  to  us,  and  the  other 
moiety  to  the  said  plaintiff  who  sued  as 
aforesaid  (or,  if  there  are  costs,  "one 

moiety   of  the   said   debt   of  

dollars  to  us,  and  the  residue  thereof, 

as  \vell  as  the  said   sum   of ■ 

dollars,  for  the  costs  and  charges  afore- 
said, to  the  said  plaintiff  who  sued  as 
aforesaid''),  and  have  you  then  there 
this  writ.    Witness,  etc.  (teste  as  1,  A, 
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1).  Burr.  App.  101,  il92a;  Till.  Forms 
72. 

4.  FieH    Facias     for    Plaintiff   in 

Covenant, 
The  people  of  the  state  of  New  York, 

to    the     sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 

county,  you  cause  to  be  made 

dollars,  which  A.  B.,  plaintiff,  lately  in 
our  supreme  court  of  judicature,  before 
our  justices  thereof,  recovered  against 
the  said  C.  !>.,  for  his  damages  which 
he  had  sustained,  as  well  on  occasion 
of  *  the  breach  of  a  certain  covenant 
made  between  the  said  plaintiff  and  the 
said  defendant  as  for  the  costs  and 
charges  by  the  said  plaintiff,  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record:  And  if  sufficient 
goods  and  chattels  of  the  said  defendant 
cannot  be  found,  etc.  (as  in  I,  A,  1,  to 
the  end).  Burr.  App.  101,  §I«3;  Till. 
Forms  73. 

5.  Fieri    Facias    for    Plaintiff  in 

Trespass. 
The  people  of  the  state  of  New  Yprk, 

to    the    sheriff    of    the     county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your  county,    you    cause    to   be   made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  the  said  defendant  for  his 
damages  which  he  has  sustained,  as  well 
on  occasion  of  a  certain  trespass  then 
lately  committed  by  the  said  defendant 
against  the  said  plaintiff  as  for  the 
costs  and  charges  by  the  said  plaintiff 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  defendant  is  convicted, 
as  appears  to  us  of  record:  And  if 
sufficient  goods  and  chattels  of  the  said 
defendant  cannot  be  found,  etc.  (as  in 
I,  A,  1,  to  the  end).  Burr.  App.  102, 
§194;  Till.  Forms  74. 

6.  Fieri   Facias    for    Plaintiff   in 

Case. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    th^    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 

county,  you  cause  to  be  made 

dollars,  which  A.  B.,  plaintiff,  lately  in 
our  supreme  court  of  judicature,  before 
our  justices  thereof,  recovered  against 
the   said    defendant    for    his   damages. 


which  he  had  sustained,  as  well  on  oe- 
casion  of  a  certain  grievance  then  lately 
committed  by  the  said  defendant 
against  the  said  plaintiff,  as  for  the 
costs  and  charges  by  the  said  plaintiff 
about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  is  con- 
victed, as  appears  to  us  of  record.  And 
if  sufficient  goods  and  chattels  of  the 
said  defendant  cannot  be  found,  etc. 
(as  in  I,  A,  1,  to  the  end).  Burr.  App. 
103,  1196;   Till.  Forms  73. 

7.    Fieri  Facias    for    Plaintiff    in 
Trover. 
The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your  county,  you  cause  to  be  made 
dollars,  which  A.  B.,.  plaintiff, 


lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  the  said  defendant  for  his 
damages  which  he  had  sustained,  wb 
well  on  the  occasion  of  the  converting 
and  disposing  of  certain  goods  and 
chattels  of  the  said  plaintiff  by  the 
said  defendant,  as  for  the  costs  and 
charges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record.  And  if  sufficient 
goods  and  chattels  of  the  said  defend- 
ant cannot  be  found,  etc.  (as  in  I,  A,  1, 
to  the  end).  Burr.  App.  103,  {198;  TilL 
Forms  73. 

8.    Fieri    Facias    for   Plaintiff    in 
Beplevin. 
The  people  of  the  state  of  New  York, 

to    4;he    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to   be   made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  him,  for  his  damages 
which  he  had  sustained,  as  well  on  oc- 
casion of  the  (taking  and)  unjustly 
detaining  of  the  goods  and  chattels  of 
the  said  plaintiff,  as  for  the  costs  and 
charges  by  the  said  plaintiff  about  Ma 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record:  And  if  sufficient 
goods  and  chattels  of  the  said  defend- 
ant cannot  be  found,  etc.  (as  in  I,  A,  1, 
to  the  end).  Bun.  App.  108,  §199;  Till 
Forms  75. 
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•   9.     Fieri    Facias    for    Plaintiff    in 
Replevin   Where  Goods   Were 
Not  Beplevied. 
The  people  of  the  state  .of  New  York, 

to    the     sheriff     of     the    county     of 
,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  0.  D.,  defendant,  in 
your  county,  you  cause  to  be  made,  etc. 
(as  in  last  form,  and  pursuing  the  form 
in  I,  A,  1,  to  the  *,  after  which  pro- 
ceed thus):  Atid  we  further  command 
you,  that  you  replevy  and  deliver  to 
the  said  plaintiff  certain  goods  and 
chattels,  to-wit  (specify  the  articles), 
which  the  said  defendant  hath  taken, 
and  still  unjustly  detains  from  the  said 
plaintiff;  and  if  such  goods  and  chat- 
tels cannot  be  found  in  your  county, 
then  we  command  you,  that  of  the 
goods  and  chattels  of  the  said  defend- 

SLUM  you   cause   to   be    made 

dollars,  being  the  value  of  the  said 
goods,  and  chattels  above  specified,  to- 
gether with  the  aforesaid  damages  and 
costs:  And  if  sufficient  goods,  etc. 
(repeating  the  form  in  I,  A,  1,  to  the 
end).    Burr.  App.  104,  §200. 

10.    Fieri  Facias  for  Defendant  on 
Verdict. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the     county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  A.  B.,  plaintiff^  in  your 

county,  you  cause  to  be  made 

dollars  and cents  (the  defend- 
ant's taxed  costs),  which  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  were  adjudged  to  C. 
D.,  defendant,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  costs  and  charges  by 
him  laid  out,  in  and  about  his  defense 
in  a  certain  action  of  trespass  on  the 
case  upon  promises  (or  as  the  action 
is),  lately  prosecuted  in  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  by  the  said  plaintiff, 
against  the  said  defendant,  whereof  the 
said  plaintiff  is  convicted,  as  appears 
to  us  of  record.  And  if  sufficient  goods 
and  chattels  of  the  said  plaintiff  can- 
not be  found  within  your  county,  that 
then  you  cause  the  costs  and  charges 
aforesaid  to  be  made  of  the  real  estate, 
whereof  the  said  plaintiff  was  seised, 

on   the day  of  ,   in 

the  year  of  our  Lord  one  thousand 
eight  hundred (day  of  docket- 
ing judgment),  or  at  any  time  there- 
after, in  whose  hands  soever  the  same 


may  be.  And  have  you  those  moneys 
before  our  justices  of  our  supreme  court 
of  judicature,  in  sixty  days  from  the 
receipt  hereof  by  you,  to'  render  unto 
the  said  defendant,  for  his  costs  and 
charges  aforesaid;   and  have  you  then 

there    this    writ.      Witness,     , 

esquire,     our     chief     justice,     at     the 
in   the  city  of  ,  the 


-  day  of 


-,  in  the  year 


of  our  Lord   one  thousand   eight   hun- 
dred   , 

,  f   clerks* 

,  attorney. 

Till.  Forms  88. 

(Endorsed.) 

Supreme  court. 

C.  D.  ads.  A.  B. 

Fi.  fa.  ret., > ,  18—. 


-,  attorney. 

Levy,  $87.75,  dcfts.  costs. 

Burr.  App.  104,  §201. 

11.    Fieri  Facias  on  Non  Pros,  for 
Not  Declaring. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    o|    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  A.  B.,  plaintiff,  in  your 

county,  you  cause  to  be  made ■ 

dollars  and cents  (the  defend- 
ant's taxed  costs),  which  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  were  adjudged^  to  G. 
D.,  defendant,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  *  for  his  costs  and  charges 
by  him  laid  out,  in  and  about  his  de- 
fense of  and  upon  our  certain  writ  of 
capiat  ad  respondendum,  issued  out  of 
our  said  court,  before  our  aforesaid 
justices  thereof,  at  the  suit  of  the  said 
plaintiff,  against  the  said  defendant, 
for  that  the  said  plaintiff  had  not  de- 
clared thereupon,  in  our  said  court,  be- 
fore  our  said  justices,  against  the  said 

defendant,  before  the  end  of 

term  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred ,  being  the 

next  term  after  the  appearance  of  the 
said  defendant  at  the  suit  of  the  said 
plaintiff;  whereof  the  said  plaintiff  is 
convicted,  as  appears  to  us  of  record: 
And  if  sufficient  goods  and  chattels  of 
the  said  plaintiff  cannot  be  found  with- 
in your  county,  that  then  you  cause 
the  costs  and  charges  aforesaid  to  be 
made  of  the  real  estate,  whereof  the 

said  plaintiff  was  seised  on  the 

day  of  ,  in  the  year  one  thou- 


sand eight  hundred  and 


(day 


of  docketing  the  judgment),  or  at  any 
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time  thereafter,  in  whose  hands  soever 
the  same  may  be:  And  have  you  those 
moneys  before  our  justices  of  our  su- 
preme court  of  judicature  in  sixty  days 
from  the  receipt  hereof  by  you,  to  ren- 
der unto  the  said  defendant  for  his 
costs  and  charges  aforesaid,  and  have 
you  then  there  this  writ.  Witness,  etc. 
(teste  as  in  I,  A,  10).  Burr.  App.  106, 
{203;  Till.  Forms  86. 

12.  Fieri  Facias  on  Nan  Fros.  for 
Not  Feplying, 
(Ab  in  last  form  to  the  *,  and  then 
as  follows):  for  his  costs  and  charges 
by  him  laid  out,  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  upon  promises  (or  as  the 
action  is),  then  lately  commenced  and 
depending  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  tfie  suit 
of  the  said  plaintiff  against  the  said 
defendant;  *  for  that  the  said  plaintiff 
had  not  replied  to  certain  pleas  then 
lately  pleaded  by  the  said  defendant 
in  the  said  action,  or  further  prosecuted 
the  same;  whereof  the  said  plaintiff  is 
convicted,  etc.  (as  in  last  form  to  the 
end).  Burr.  App.  106,  §204;  Till.  Forms 
87. 

18.  Fieri  Facias  on  Default  of 
Plaintiff  for  Not  Joining  in 
Demurrer. 
(As  in  I,  A,  11,  to  the  *,  then  as 
follows):  for  his  costs  and  charges  by 
him  laid  out  in  and  about  his  defense, 
in  a  certain  action  of  trespass  on  the 
case  upon  promises  (or  as  the  action 
is),  then  lately  commenced  and  depend- 
ing in  our  said  court,  before  our  afore- 
said justices  thereof,  at  the  suit  of  the 
said  plaintiff,  against  the  said  defend- 
ant, tor  that  the  said  plaintiff  had  not 
joined  in  a  certain  demurrer  on  the 
part  of  the  said  defendant  to  the  dec- 
laration of  the  said  plaintiff,  in  the  said 
action;  whereof  the  said  plaintiff  is  con- 
victed, etc.  (as  in  T,  A,  11,  to  the  end). 
Burr.  App.  107,  |206. 

14.  Fieri  Facias  on  a  Judgment  of 
Nonsuit, 
(As  in  I,  A,  11,  to  the  *,  and  then 
as  follows):  for  his  costs  and  charges 
by  him  laid  out  in  and  about  his  de- 
fense,  in  a  certain  action  of  trespass 
on  the  case  upon  promises  (or  as  the 
action  is),  lately  brought  in  our  said 
supreme  court,  before  our  said  justices 
thereof,  by  the  said  plaintiff  against 
the  '  said  defendant,  for  that  the  said 
plaintiff  did  not  prosecute  the  said  ac- 
tion; whereof  the  said  plaintiff  is  con- 
victed, etc.  (as  in  I,  A,  11,  to  the  end). 


Burr.  App.  107,  |208;   Till.  Forms  88. 

15.  Fieri    Facias    on    Case    as   of 

Nonsuit, 
(As  in  I,  A,  11,  to  the  *,  and  then 
as  follows):  for  his  costs  and  charges 
by  him  laid  out  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  upon  promises  (or  as  the 
action  is),  then  lately  commenced  and 
depending  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  the  suit 
of  the  said  plaintiff  against  the  said 
defendant,  for  that  the  said  plaintiff 
had  neglected  to  bring  a  certain  issue, 
before  then  joined  in  the  said  action, 
on  to  be  tried,  according  to  the  course 
and  practice  of  our  said  supreme  court; 
whereof  the  said  plaintiff  is  convicted^ 
etc.  (as  in  I,  A,  11,  to  the  end).  Burr. 
App.   107,   1207;   Till.  Forms  88. 

16.  Fieri  Facias  on  Discontinuance, 
(Scune  as  I,   A,   14,   inserting   after 

the  words,  "did  not  prosecute  the  said 
action,"  these  words,  ^'but  voluntarily 
suffered  the  same  to  be  discontinued."} 
Burr.  App.  108,  §209. 

17.  Fieri   Facias  on  Judgment  of 

Nolle  Prosequi, 
(Same  form  as  in  I,  A,  14,  inserting 
after  the  words,  "did  not  prosecute 
the  said  action,"  these  words,  "but 
freely  confessed  he  would  not  further 
prosecute  the  same.")  Burr.  App.  108, 
§210. 

18.  Executors   and  Administrators, 
a.    Fieri  Facias  for  Executor  or 

Administrator  on  Judgment 

for  Testator  or    Intestate* 

The  people  of  the  state  of  New  York, 

to    the    sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your  county,  you  cause  to  be  made 
dollars,  which  A.  B.,  plaintiff. 


in  his  lifetime,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  recovered  against  him,  for  his 
damages  which  he  had  sustained,  etc 
(state  the  recovery),  whereof  the  said 
defendant  is  convicted,  as  appears  to 
us  of  record;  and  if  sufficient  goods 
and  chattels  of  the  said  defendant  can- 
not be  found  in  your  county,  that  then 
you  cause  the  damages  aforesaid  to  be 
made  of  the  real  estate,  whereof  the 
said  defendant  was  seised  on  the 
day  of  ,  in  the  year 


of  our  Lord  one  thousand  eight  hun- 
dred  and  (day  of  docketing 

judgment),  or  at  any  time  thereafter, 
in  whose  hands  soever  the  aame  may 
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be;  and  whereupon  it  is  considered  in  onr 
said  supreme  court,  before  our  aforesaid 
justices  thereof,  that  M.  J.,  executor  of 
the  last  will  and  testament  of  the  said 
A.  B.,  deceased  (or,  administrator  of 
all  and  singular  the  goods,  chattels 
and  credits,  which  were  of  the  said 
A.  B.,  deceased,  at  the  time  of  his 
death,  who  died  intestate),  have  execu- 
tion against  the  said  defendant,  as  also 
appears  to  us  of  record;  and  have  that 
money  before  our  aforesaid  justices  of 
our  said  supreme  court  of  judicature, 
in  sixty  days  from  the  receipt  hereof 
by  you,  to  render  to  the  said  M.  J., 
executor  (or  administrator),  as  afore- 
said; and  have  you  then  and  there  this 
writ.  Witness,  etc.  (as  in  I,  A,  1). 
Burr.  App.  108,   §211;   Till.  Forms  82. 

b.  Fieri  Facias  far  Executor  or 
Administrator, 

The  people  of  the  state  of  New  York, 
to    the    sheriff     of     the     county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to    be    made 

dollars,  which  A.  B.,  executor 

of  the  last  will  and  testament  of  L.  K., 
deceased  (or  administrator  of  all  and 
singular  the  goods,  chattels  and  credits, 
which  were  of  K.  L.,  deceased,  at  the 
time  of*  his  death,  who  died  intestate), 
lately,  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re* 
covered  against  him,  etc.  (state  the  re- 
covery), whereof  the  said  defendant  is 
convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels 
of  the  said  defendant  cannot  be  found, 
etc.  (as  in  I,  A,  1,  to  the  end).  Burr. 
App.  109,  {212;   Till.  Forms  83. 

C.  Fieri  Facias  Against  Executor 
or  Administrator  on  Judg- 
ment Against  Testator  or 
Intestate, 

The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

,  greeting: 
We  command  you,  that  of  the  goods 
and  chattels  which  were  of  C.  D.,  de- 
ceased, at  the  time  of  his  death,  in 
the  hands  of  M.  J.,  executor  of  the 
last  will  and  testament  of  the  said  C. 
D.,  deceased  (or  administrator  of  all 
and  singular  the  goods,  chattels  and 
credits,  which  were  of  the  said  G.  D., 
deceased,  at  the  time  of  his  death,  who 
died  intestate),  to  be  administered  in 
your  county,  you  cause  to  be  made 
— — •  dollars,  which  A.  B.,  plaintiff, 


lately,  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered against  the  said  C.  D.,  for  his 
damages,  which  he  had  sustained,  etc. 
(here  state  the  recovery)  whereof  the 
said  C.  D.  was  convicted,  as  appears 
to  us  of  record;  and  whereupon,  it  is 
considered  in  our  supreme  court,  be- 
fore our  aforesaid  justices  thereof,  that 
the  said  plaintiff  have  his  execution 
against  the  said  M.  J.,  as  executor  (or 
administrator),  as  aforesaid,  of  the 
damages  aforesaid,  of  the  goods  and 
chattels  which  were  of  the  said  C.  D., 
at  the  time  of  his  death,  in  the  hands 
of  the  said  M.  J.,  as  executor  (or 
administrator),  as  aforesaid,  to  be  ad- 
ministered, according  to  the  form  and 
effect  of  the  said  recovery.  And  have 
that  money,  etc.  (as  in  I,  A,  1,  to  the 
end).  (Endorse  the  writ,  in  addition 
to  the  usual  endorsement,  with  a  di- 
rection to  levy  the  amount  directed  by 
the  surrogate.)  Burr.  App.  109,  §213; 
Till.  Forms  83. 

d.    Fieri  Facias  Against  Executor 

or  Administrator  for  Dam" 

ages  Ve  Bonis    lesiatoris. 

The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels,  in  your  county,  which 
were  of  0.  D.,  deceased,  at  the  time 
of  his  death,  in  the  hands  of  I.  J., 
executor  (or  administrator),  etc.  (as 
in  I,  A,  18,  c),  to  be  administered| 
you  cause  to  be  made dol- 
lars, which  A.  B.,  lately,  in  our  su- 
preme court  of  judicature,  before  our 
justices  thereof,  recovered  against  the 
said  I.  J.,  as  executor  (or  administra- 
tor), as  aforesaid,  for  his  damages 
which  he  had  sustained,  as  well  on  oc- 
casion of  the  not  performing  certain 
promises  and  undertakings  ^ade  by  the 
said  C.  J>.  in  his  lifetime  to  the  said 
A.  B.,  as  for  his  costs  and  charges  by 
him,  about  his  suit  in  that  behalf  ex- 
pended; whereof  the  said  I.  J.  is  con- 
victed, as  appears  to  us  of  record;  if 
the  said  I.  J.  hath  so  much  thereof  in 
his  hands  to  be  administered.*  And 
if  he  hath  not  so  much  thereof  in  his 
hands,  to  be  administered,  then  that  you 
cause  to  be  made dollars  and 


cents),  parcel  of  the  damages 

aforesaid,  being  for  the  costs  and 
charges  aforesaid,  of  the  proper  goods 
and  chattels  of  the  said  I.  J.  in  your 
county.  And  if  sufficient  goods  and 
chattels  of  the  said  I.   J.  cannot  be 
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found,  etc.  (as  in  I,  A,  1,  to  the  end). 
(Endorsed   as   in   last   form.)      Burr. 
App.   110,.§213a;   Till.  Forms  84. 

19.  Fieri     Facias     Against     Joint 

Debtors,  Where  All  Have  Not 

Been  Served. 
(The  ^,  fa.  in  this  case  is  in  the 
ordinary  form,  against  all  the  defend- 
ants, as  though  all  had  appeared;  and 
is  so  endorsed  in  the  title  of  the  cause.) 
But  the  following  special  endorse- 
ment is  required  by  statute,  in  addition 
to  the  usual  directions  to  the  sheriff): 
''The  sheriff  will  not  levy  on  the  sole 
property  of  B.  B.  (the  defendant  not 
taken  or  served),  but  on.  his  personal 
property,  owned  by  him  as  a  partner 
with  C.  D.  and  H.  P.  (the  defendants 
taken  or  served),  or  with  either  ol 
them.''    Burr.  A-pp.  110,  |214. 

20.  Fieri    Facias    for    Besidite    in 

Debt. 
The  people,  etc.,  to  the  sheriff,  ete. 
Whereas,  etc.  (here  recite  the  fieri 
facias  as  in  I,  A,  %,  and  then  proceed 
as  in  that  form,  in  all  respects,  ex- 
cept that  instead  of  ''damages,"  only, 
you  say  "debt  and  damages,"  through- 
out.    Burr.  App.   Ill,  §216. 

21.  Fieri  Facias    for    Besidw    tn 

Assumpsit. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,   greeting: 

Whereas  by  our  writ,  we  lately  com* 
manded  you,  that  of  the  goods  and 
chattels  of  C. .  D.,  defendant,  in  your 
county,  you  should  cause  to  be  made 

dollars,  which  A.  B.,  plaintiff, 

then,  lately,  in  our  supreme  court  of 
judicature,  before  our  justices  thereof, 
had  recovered  against  the  said  defend- 
ant, for  his  damages  which  he  had  sus- 
tained, as  well  on  occasion  of  the  not 
performing  certain  promises  and  under- 
takings then  lately  made  by  the  aaid 
defendant  to  the  said  plaintiff,  as  for 
the  costs  and  charges  by  the  said 
plaintiff,  about  his  suit  in  that  behalf 
expended;  whereof  the  said  defendant 
was  convicted,  as  appeared  to  us  ol 
record.  And,  if  sufficient  goods  and 
chattels  of  the  said  defendant  could  not 
be  found  in;  your  county,  that  then 
you  should  cause  the  damages  afore- 
said to  be  made  of  the  real  estate, 
whereof  the  said  defendant  was  seised 

on   the  day  of  ,  in 

the    year   of   our   Lord    one  thousand 

eight  hundred  and  ,  or  at  any- 

time  afterwards,  in  whose  hands  soever 
the  same  might  be;  and  that  you  should 


have  that  money  before  our  said  jus- 
tices of  our  supreme  court  of  judi- 
cature aforesaid,  in  sixty  days  from 
the  receipt  thereof,  by  you,  to  render 
to  the  said  plaintiff  for  his  damages 
aforesaid;  and  you,  at  the  expiration 
of  the  said  sixty  days,  returned  to 
our  said  justices  of  our  supreme  court 
of  judicature  aforesaid,  that,  by  virtue 
of  the  said  writ  to  you  directed,  you 
had  caused  to  be  made  of  the  goods, 
chattels  and   real   estate,   of   the   said 

defendant  dollars,  parcel   of 

the  damages  aforesaid,  whieh  money 
you  had  ready  at  the  day  in  the  said 
writ  contained,  as  by  the  said  writ 
you  were  commanded;  and  that  the  said 
defendant  had  not  any  other  or  more 
goods,  chattels,  or  real  estate,  In  your 
county,  whereof  you  could  cause  to  Se 
made  the  residue  of  the  damages  afore- 
said, or  any  part  thereof;  therefore, 
we  command  you,  that  of  the  goods 
and  chattels  of  the  said  defendant,  in 
your  county,  you  cause  to  be  made 
dollars,  residue  of  the  dam- 
ages aforesaid.  And  if  sufficient  goods 
and  chattels  of  the  said  defendant 
cannot  be  found  in  your  county,  that 
then  you  cause  the  said  dol- 
lars, residue  of  the  damages  aforesaid, 
to  be  made  of  the  real  estate,  in  your 
county,  whereof  the  said  defendant  was 

seised  on  the day  of \ 

i  n  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  or  at  any 

time  afterwards^  in  whose  hands  so- 
ever the  same  may  be.  And  have  you 
those  moneys  before  our  justices  of 
our  supreme  court  of  judicature,  in 
sixty  days  from  the  receipt  hereof  by 
you,  to  render  unto  the  said  plaintiff, 
for  the  residue  of  his  damages  afore- 
said. And  have  you  then  there  this 
writ.  Witness,  etc.  (teste  in  ordinary 
form,  see  L  A,  1).  Burr.  App.  Ill, 
1215;  TiU.  Forms  75. 

22.  Fieri  Facias,  Alias. 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of 
(Essex),  greeting: 

We  command  you,  as  before  we  have 
commanded  you,  that  of  the  goods  and 
chattels  of  (X  D^  etc.  (as  in  the  or- 
dinary forms).     Burr.  App.  112,  {217. 

23.  Fieri  Facias  PUiries. 

The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  as  oftentimes  be- 
fore we  have  commanded  you,  that  of 
the  goods  and  chattels,  etc.  (as  in  the 
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ordinary  forms).    Burr.  App.  112,  §218. 

24.    Fieri  Faoins,  Testatwn  in  Case, 

The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

•,  greeting: 

Whereas  by  our  writ  of  fieri  facias 
we  lately  commanded  our  sheriff  of  the 

eonnty  of ,  thgit  of  the  goods 

and  chattels  of  0.  D.,  defendant,  in 
his  county,  he  should  cause  to  be  made, 
(four  hundred)  dollars,  which  A.  B., 
plaintiff,  lately  before  our  justices  of 
our  supreme  court  of  judicature,  re- 
covered against  him,  for  the  damages 
which  he  had  sustained,  as  well  by 
reason  of,  etc.  (reciting  the  fi.  fa.), 
as  for  the  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  defendant  was  con- 
victed as  appeared  to  us  of  record; 
and  if  sufficient  goods  and  chattels 
of  the  said  defendant  could  not  be 
found  in  his  county,  that  then  he 
should  cause  the  damages  aforesaid  to 
be  made  of  the  real  estate,  etc.  (as 
in  fi.  fa.),  and  that  he  should  have 
those  moneys  before  our  said  justices 
of  our  supreme  court  of  judicature 
aforesaid,  m  sixty  days  from  the  re- 
ceipt of  the  said  writ  by  him,  to  ren- 
der unto  the  said  plaintiff,  for  the 
damages  aforesaid;  and  our  said  sheriff 
of  the  said  county  of  (Ulster),  at  the 
expiration  of  the  said  sixty  days,  re- 
turned  to  our  said  justices,  that  the 
said  defendant  had  no  goods,  chattels, 
or  real  estate,  in  his  county,  whereof 
he  could  cause  to  be  levied  the  dam- 
ages aforesaid,  or  any  part  thereof. 
Whereupon,  on  behalf  of  the  said 
plaintiff,  it  is  sufficiently  testified  to 
our  said  court,  that  the  said  defend- 
ant has  sufficient  goods,  chattels,  and 
real  estate,  in  your  county,  whereof 
you  may  cause  to  be  levied  the  dam- 
ages aforesaid.  Therefore  we  command 
you,  that  of  the  goods  and  chattels 
of  the  said  defendant,  in  your  county, 
you  cause  to  be  made  the  damages 
aforesaid;  and  if  sufficient  goods  and 
chattels  of  the  said  defendant  cannot 
be  found  therein,  that  then  you  cause 
the  damages  aforesaid  to  be  made  of 
the  real  estate  in  your  county,  where- 
of the  said   defendant  was  seised,  on 

the  day  of  ,  in  the 

year  one  thousand  eight  hundred  and 

(day  of  docketing  judgment), 

or  at  any  time  afterwards,  in  whose 
hands  soever  the  same  may  be.  And 
have  you  those  moneys  before  our 
said  justices,  in  sixty  days  from  the 


receipt  hereof  by  you,  to  render  unto 
the  said  plaintiff,  for  the  damages 
aforesaid.  And  have  you  then  there 
this  writ.  Witness,  etc.  (TestA  in  the 
ordinary  form,  see  I,  A,  1.)  Burr.  App. 
112,   {219;    Till.   Forms   89. 

25.  Fieri  Facias,  Testatum  in  Debt, 
(Same  as  last  form,  with  the  neces- 
sary difference  in  reciting  the  writ  of 
H.  fa.  and  substituting  ''debt  and 
damages,"  for  "damages,"  through- 
out.   Burr.  App.  113,  |220. 

26.  Fieri     Facias,     Testatum     far 

Besidue. 
The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the     county    of 

,    greeting: 

Whereas  by  our  writ  we  lately  com- 
manded  our   sheriff   of   the   county  of 
that  of  the  goods  and  chat- 


telSy  etc.  (to  the  end  of  the  fieri  facias, 
and   then   as   follows):    And   our   said 

sheriff   of  the   county   of  ,  at 

the  expiration  of  the  said  sixty  days 
returned  to  our  said  justices  of  our 
supreme  court  of  judicature  aforesaid, 
that,  by  virtue  of  the  said  writ  to 
him  directed,  he  had  caused  to  be 
made  of  the  goods  and  chattels,  etc., 

of  the  said  defendant  dollars, 

parcel  of  the  damages  (or  debt  and 
damaged)  aforesaid,  which  money  he 
had  ready  before  our  said  justices  of 
our  supreme  court  of  judicature  afore- 
said, at  the  day  in  the  said  writ  con- 
tained, as  by  the  said  writ  he  was 
commanded;  and  that  the  said  de- 
fendant had  not  any  other  or  more 
goods  or  chattels,  nor  any  real  estate, 
in  his  county,  whereof  he  could  cause 
to  be  made  the  residue  of  the  damages 
(or  debt  and  damages),  aforesaid,  or 
any  part  thereof;  and  because  it  is 
sufficiently  testified  in  our  saia  supreme 
court  of  judicature,  before  our  said 
justices  thereof,  that  the  said  defend- 
ant hath  sufficient  goods  and  chattels 
in  your  county,  whereof  you  may  cause 
to  be  made  the  residue  of  the  damages 
(or  debt  and  damages),  aforesaid; 
therefore,  we  command  you,  that  of 
the  goods  and  chattels  of  the  said  de- 
fendant, in  your  county,  you  cause  to 
be  made  — — ^— ^  dollars,  residue  of 
the  damages  (or  debt  and  damages), 
aforesaid.  And  if  sufficient  goods,  etc. 
(as  in  I,  A,  1/to  the  end).  Burr.  App. 
113,  1221. 

27.    Fieri  Facias,  Testatum  AUas. 

(Same    as   the   testatum,    I,    A,   24, 
adding,  in  the  mandate,  the  words,  ^^as 
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before  we  have  commanded  you."  Barr. 
App.   113,    1222. 

28.  Fieri  Facias,  Testatum  Pluries. 
(Same    as    the    testatum,    I,   A,    24, 

adding  in  the  mandate,  the  words,  ''as 
oftentimes  before  we  have  commanded 
you.")     Burr.  App.  114,   $223. 

29.  Fieri   Facias  on   Scire  Facias. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,   greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant  in 
your   county,    you   cause    to    be    made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered against' the  said  defendant,  for 
his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  not  perform- 
ing certain  promises  and  undertakings 
then  lately  made  by  the  said  defend- 
ant to  the  said  plaintiff,  as  for  the 
costs  and  charges,  by  the  said  plaintiff, 
about  his  suit  in  that  behalf  expended 
(if  the  action  were  debt,  vary  this 
part  of  the  form  as  in  I,  A,  2),  where- 
of the  said  defendant  was  convicted, 
as  appears  to  us  of  record;  and  also 

dollars  (the  costs  of  the  scire 

facias),  which  in  our  said  court,  before 
our  aforesaid  justices  thereof,  were  ad* 
judged  to  the  said  plaintiff,  according 
.to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  his  costs  and 
charges  by  him  laid  out,  in  and  about 
the  prosecution  of  our  writ  of  scire 
facias,  for  having  execution  upon  the 
said  judgment,  for  the  damages  (or 
debt  and  damages),  aforesaid;*  and 
whereupon,  it  was,  after  plea  pleaded 
(or  demurrer  joined),  therein,  consid- 
ered in  our  same  court,  before  our 
aforesaid  justices  thereof,  that  the  said 
plaintiff  should  have  his  execution 
against  the  said  defendant,  of  the  dam- 
ages (or  debt  and  damages),  aforesaid, 
according  to  the  force,  form  and  effect 
of  the  said  recovery,  as  also  appears 
to  us  of  record.  And  if  sufficient  goods 
and  chattels  of  the  said  defendant  can- 
not be  found  in  your  county,  that  we 
command  you,  that  you  cause  the  dam- 
ages and  costs  (or  debt,  damages  and 
costs),  aforesaid,  to  be  made  of  the 
real  estate,  whereof  the  said  defend- 
ant was  seised  on  the  day  of 

,  in  the  year  of  our  Lord  one 

thousand   eight   hundred   and  

(day  of  docketing  judgment),  or  at  any 
time  thereafter,  m  whose  hands  soever 
the    same    may    be.      And    have     you 
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those  moneys  before  our  justices  of  onr 
supreme  court  of  judicature,  in  sixty 
days  from  the  receipt  hereof  by  you, 
to  render  to  the  said  plaintiff  for  the 
(debt),  damages  and  costs  aforesaid. 
And  have  you  then  there  this  writ.  Wit- 
ness, etc.  (teste,  etc.,  as  in  I,  A,  1, 
to  the  end).  Burr.  App.  114,  1224; 
Gaines'  Forms  260;  TiU.  Forms  75. 

30.  Fieri   Facias   Against    Special 

Bail   an   Becognieanee  After 
Default. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  I.  S.  and  I.  N.,  the 
bail    of    O.    D.,    defendants     in     your 

county,  you  cause  to  be  made 

dollars  of  debt,  which  A.  B.,  plaintiff, 
lately  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered   against    the    said   defendants, 

and  dollars  which  in  our  said 

court  were  adjudged  to  the  said  plaint- 
iff for  the  damages  which  he  had  sus- 
tained, as  well  by  occasion  of  the  de- 
tention of  that  debt,  as  for  the  costs 
and  charges  by  the  said  plaintiff,  about 
his  suit  in  that  behalf  expended,  where- 
of the  said  defendants  are  convicted, 
as  appear  to  us  of  record.  And  if  aaf- 
ficient  goods,  etc.  (as  in  I,  A,  2,  to 
the  end).     Burr.  App.  115,  {225. 

31.  Fieri  Facias  After  Scire  Faoiae 

by  Default. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

y   greeting: 

We  command  you,  ete.  (as  in  I,  A, 
29,  to  the  *,  and  then  as  follows): 
And  whereupon  it  is  considered  in  our 
same  court,  before  our  aforesaid  jus- 
tices thereof,  that  the  said  plaintiff 
have  his  execution  against  the  said  de- 
fendant, of  the  damages  (or  debt  and 
damages),  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  re- 
covery, by  the  default  of  the  said  de- 
fendant, as  also  appears  to  us  of  rec- 
ord. And  if  sufficient  goods  and  chat- 
tels of  the  said  defendant,  etc.  (as  in 
I,  A,  29,  to  the  end).  Burr.  App.  115, 
1226;  Till.  Forms  75. 

32.  Execution  Against  Heirs    and 

Terre-Tenants. 
The  people,  etc.,  to  the  sheriff  of  the 
(city  and)  county  of ,  greet- 
ing: 

W^  command  you  that  of  all  (here 
describe  the  land  as  in  the  scire  facias), 
in  your  county,  of  which  C.  D.,  lately 
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deceased,  or  any  person  or  persons  in 
trust  for  him,  was  or  were  seized  on 

the  day  of  ,  in  the 

year,    etc.,    yon     cause    to    be     made 
■   dollars   and     '■  cents, 

which  A.  B.,  lately,  in  our  supreme 
court  of  judicature,  recovered  by  our 
writ  of  scire  facias  against  (here  name 
the  heirs  or  terre-tenants),  heirs  (or 
terre  tenants),  of  the  said  G.  D.,  de- 
ceased; and  wherein  it  was  considered 
that  the  said  A.  B.  have  execution 
thereof;  and  whereof  the  said  (heirs  or 
terre-tenants)  are  convicted,  as  appears 
to  us  of  record.  And  have  those 
moneys  before,  etc.  (return  and  teste 
as  in  an  ordinary  fi.  fa.,  I,  A,  1).  Burr. 
App.  518,  {1039. 

83.    Fieri  Facias  After  Nan  Pros, 
or    Affirmation    in    Supreme 
Court, 
The  people  of  the  state  of  Now  York, 

to    the    sheriff    of    the    county    of 

,   greeting: 

We  command  you,  that  of  the  ^  goods 
and  chattels  of  0.  D.,  in  your  county^ 

you  cause  to  be  made dollars 

(or  a  certain  debt  of dollars), 

which  A.  B.,  lately  in  our  court  ot 
common    pleas,    in    and   for    the    (city 

and)  county  of (or  otherwise, 

describing  the  court),  before  the  judges 
thereof  (or  otherwise,  according  to  the 
style  of  the  court),  recovered  against 
the  said  C.  D.,  etc  (state  the  recov- 
ery): Whereof  the  said  C.  D.  is  con- 
victed, as  by  the  inspection  of  the 
record  and  proceedings  thereof,  which 
we  lately  caused  to  be  brought  into  our 
supreme  court  of  judicature,  before  our 

justices  thereof,  at  the in  the 

city  of  ,  for  certain  supposed 

causes  of  error  therein,  and  which  are 
now  there  remaining,  appears  to  us  of 

record;  and  also dollars,  which 

in  our  said  supreme  court,  before  our 
said  justices  thereof,  were  adjudged 
to  the  said  A.  B.,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  for  his  damages,  costs 
and  charges  which  he  had  sustained 
and  expended,  on  occasion  of  the  delay 
of  execution  of  the  judgment  aforesaid, 
on  pretence  of  prosecuting  our  writ  of 
error  brought  thereupon  by  the  said 
O.  D.  against  the  said  A.  B.,  because 
the  said  0.  D.  did  not  prosecute  the 
said  writ  of  error  with  effect  (or  on 
an  affirmance,  the  said  judgment  being 
in  our  said  court,  before  our  afore- 
said justices  thereof,  in  all  things  af- 
flnned),  whereof  the  said  (X  D.  is  aOso 


convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels  of 
the  said  0.  D.  cannot  be  found  in  your 
county,  that  then  you  cause  the  dam- 
ages (or  debt  and  damages),  and  costs 
aforesaid,  to  be  made  of  the  lands, 
tenements,  real  estate  and  chattels 
real,  in  your  county,  whoreof  the  said 

C.  D.  was  seised  on  the  day 

of  in  the  year  of  our  Lord, 

one      thousand      eight     hundred      and 

,   or   at  any  time   afterwards, 

in  whose  hands  soever  the  same  may 
be.  And  have  the  said  moneys  before 
our  said  justices  of  our  supreme  court 
of  judicature  aforesaid,  in  sixty  days 
from  the  receipt  hereof  by  you,  to 
render  to  the  said  A.  B.  for  his  dam- 
ages, costs  and  charges  aforesaid.  And 
have  you  then  there  this  writ.  Wit- 
ness, etc.  (teste  in  the  usual  form). 
Burr.  App.  115,   §227;   TiU.   Forms  76. 

34.    Fieri  Facias  on  Beversal    far 
.Costs. 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  in  your  county, 

you  cause  to  be  made dollars, 

and cents,  which  in  our  court 

for  the  correction  of  errors  were  ad- 
judged to  C.  D.,  for  his  costs  and 
charges  by  him  laid  out  and  expended 
in  and  about  the  prosecution  of  our 
writ  of  error  brought  into  our  said 
court  for  the  correction  of  errors,  of 
and  upon  a  judgment  rendered  in  our 
supreme  court  of  judiclLture  before 
our  justices  thereof,  in  favor  of  A.  JB. 
against  the  said  C.  D.,  in  a  plea  of 
(trespass  on  the  case  upon  promises), 
and  which  said  judgment  of  our  said 
justices  of  our  said  supreme  court,  was, 
for  certain  errors  therein,  reversed  by 
our  said  court  for  the  correction  of 
errors;  whereof  the  said  A.  B.  is  con- 
victed as  appears  to  us  of  record;  and 
if  sufficient  goods,  etc.  (conclude  as  in 
usual  form).  Burr.  App.  117,  §228a; 
Yates'  Forms  619. 

B.    Under  the  Codes. 

!•    Execution  Against  Property. 
The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

,  greeting: 
WQiereas  judgment  was  rendered  on 
the day  of ,  one  thous- 
and eight  hundred  and ,  in  an 


action  in  the 


court,  between 


A.  B^  plaintiff  and  Y.  Z.*,  defendant, 
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in  favor  of  the  said  (naming  judg- 
ment     creditor),      against      the      said 

(debtor)    **,  for  the  sum   of  

dollars,  as  appears  to  ns  by  the  judg< 
ment-rolly    filed    in    the    office     of    the 

clerk   of  the  county  of  (or, 

of  the  clerk  of  said  court).  And 
whereas  the  said  judgment  was  dock- 

eted  in  your  county,  on  the  

day  of ,  in  the  year  one  thous- 
and  eight   hundred   and  ,   and 

the  sum  of is  now  actually  due 

thereon  with  interest  from  the 

^j  of  f:  therefore  we  com- 
mand you  that  yon  satisfy  the  said 
judgment  (a)  out  of  the  personal 
property  of  the  said  judgment-debtor 
within  your  county;  or  if  sufficient  per- 
sonal property  cannot  be  found,  then 
out  of  the  real  property  in  your  coun- 
ty belonging  to  such  judgment  debtor 
on  the  day  (a)  when  the  said  judg- 
ment was  80  docketed  in  your  county, 
or  at  any  time  thereafter,  in  whose 
hands  soever  the  same  may  be,  and  re- 
turn this  execution  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk 
of  (designating  the  clerk  with  whom 
the  record  of  judgment  is  filed). 

Dated  at  ,  the     f-  day 

of  ,  18 . 

(Signature  of  judgment-creditor  or 
his  attorney.)       2  Abb.  Forms  603. 

2.  Execution   Against   Joint   Prop- 

erty  of  All,  and  Separate 
Property  of  Some  of  Defend- 
ants. 
(As  in  preceding  form,  substituting 
instead  of'^the  words  between  (a)  (a), 
the  following):  Out  of  the  joint  per- 
sonal property  of  all  the  defendants, 
and  the  separate  personal  property  of 
the  said  Y.  Z.  (naming  the  defendant 
served)  within  your  county;  or,  if  suf- 
ficient personal  property  cannot  be 
found,  then  out  of  the  real  property 
within  your  county  belonging  jointly 
to  all  the  defendants,  or  separately  to 
the  said  Y.  Z.  on  the  day.  2  Abb. 
Forms  604. 

3.  Sxecution  Against  Property  in 

Bands  of  Personal  Represen- 
tatives, Etc. 
(As  in  I,  B,  1,  to  the  *,  continuing): 
As  the   executor  of  the   will    (or,   the 
administrator   of   the    goods,    chattels, 
and  credits  which  were)  of  M.  N.,  late 

of J  in  the  county  of , 

deceased,  in  favor  of  said  (judgment 
creditor),  and  against  said  (naming 
judgment-debtor)  as  such  executor 
(or         administrator),      as      aforesaid, 


for     the     sum     of 


d0l]«T8, 


as  appears  by  the  judgment-roll,  filed 

in  the  office  of  the  clerk  of  

county  (or,  of  said  court).  And  where- 
as said  judgment  was  docketed  In 
your   county  on   the  ^-^—  day   of 

y  in  the  year  18 ,  and  the 

sum  of dollars  is  now  actually 

due  thereon,  with  interest  from  the 
• day  of  . 

Therefore  we  command  you  that  yon 
satisfy  the  said  judgment  out  of  the 
personal  property  of  said  M.  N.  in  the 
hands  of  said  (judgment  debtor)  in 
your  eounty.  And  return  (concluding 
as  in  I,  B,  1).  2  Abb.  Forms  604. 
4.  Execution  for  Specifie  Eeal  or 
Personal  Property. 

(As  in  I,  B,  1,  to  the  **,  eontinuing) : 
For  tlie  delivery  to  said  (naming  suc- 
cessful party)  of  the  possession  of  the 
following  described  real  (or  personal) 
property,  viz.:  (describe  the  same  par- 
ticularly), (and,  if  personal  property, 
add,  .or  if  a  delivery   thereof    cannot 

be  had  then  for  dollars,  the 

value  thereof,  duly  assessed),  and  also 

for  dollars  (stating  the  sums 

recovered  for  damages  and  for  costs 
in  accordance  with  the  judgment)  as 
appears  by  the  judgment-roll,  filed  in 
the  office  of  the  clerk  of  the  county 
of  . 

And  whereas,  the  said  judgment  was 
docketed  in  your  county  on  the  ■ 

(lay  of  ,  18 (and  the  sum 

of  — —  dollars  with  interest  from 

the  -^—  day  of ,  18 , 

is  now  actually  due  thereon);  (and 
dollars  additional,  with  in- 
terest as  aforesaid,  in  case  the  property 
is  not  delivered); 

Therefore  we  command  yon,  that  you 
deliver  the  said  property  to  the  said 
— — ;  and  that  you  satisfy  the  said 

sum  of dollars  (damages  and 

costs),  with  interest  as  aforesaid  (and, 
also,  in  case  a  delivery  of  the  said 
personal  property  cannot  be   had,   the 

further  sum  of  dollars,  with 

interest  as  aforesaid),  out  of  the  per- 
sonal property  of  the  said  judgment 
debtor  within  your  county;  or  if  suffi- 
cient personal  property  cannot  be 
found,  then  out  of  the  real  property 
in  your  county  belonging  to  such  judg- 
ment debtor  on  the  day  when  the  said 
judgment  was  docketed  in  your  coun- 
ty, or  at  any  time  thereafter,  in  whose 
hands  soever  the  same  may  be;  and 
return  this  execution,  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk 
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of  (designating  the  cleik  with  whom 
the  judgment  record  is  filed). 

(Date  and  signature  as  in  I,  B,  1.) 
2  Abb.  Forms  605. 

C.    Executions  Against  the  Body, 

1.    Capias    Ad    Satisfaciendum    in 
Assumpsit. 
The  people  of  the  state  of  New  York, 

to'    the    sheriff    of    the    county    of 

■ ,  greeting: 

We  command  you^  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our    supreme    court    of   judicature,    at 

the  —  in  the  city  of  , 

on   the  Monday  of  

next,*     to     satisfy     A.     B.,     plaintiff, 

r—  dollars,  which  the  said  plaint- 

ifff  lately,  in  our  supreme  court,  before 
our  said  justices  thereof,  recovered 
against  the  said  defendant  for  his 
damages  which  he  had  sustained,  *  as 
well  by  reason  of  the  not  performing 
certain  promises  and  undertakings  then 
lately  made  by  the  said  defendant  to 
the  said  plaintiff,  as  for  the  costs  and 
charges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record.  And  have  you 
then  there  this  writ. 

Witness,  Greene  C.  Bronson,  esquire, 

our   chief  justice,   at   the  in 

the  city  of ,  the day 

of  ^  in  the  year  of  our  Lord 

one     thousand      eight      hundred     and 


-,  attorney. 


-y  clerks. 


(Endorsed.)  Supreme  Court.  A.  B,  v, 
C.  D.     Ca.  sa.  Ret.  (May  Term,  1846.) 

,  plaintiff's  attorney. 

Levy  (or  receive),  etc.  (as  on  the  fl. 
fa.,  I,  A,  1.)  Burr.  App.  117,  §229; 
TilL  Forms   101. 

2.  Capias  Ad  Satisfaciendum  in 
Debt. 
As  in  last  form  to  the  first  *,  and 
then  as  follows):  To  satisfy  A.  B., 
plaintiff  (one  thousand)  dollars  of  debt, 
which  he,  lately  in  our  said  court,  be- 
fore our  said  justices  thereof,  recovered 
against  the  said  defendant,  and  also 
(forty-seven  dollars  and  seventy  cents), 
which,  in  our  said  court,  were  adjudged 
to  the  said  plaintiff  for  the  damages 
which  he  had  sustained,  as  well  by  oc- 
casion of  the  detention  of  that  debt, 
as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended; 

4T 


whereof  the  said  defendant  is  con- 
victed, as  appears  to  us  of  record.  And 
have  you  then  there  this  writ.  Wit- 
ness, etc.  (as  in  last  form  to  the  end). 
Burr.  App.  118,  §230. 

8.    Capias  Ad    Satisfaciendum    for 
Plaintif  in  Debt,   Qui   Tarn. 
(As  in  I,  C,   i,  to  the  first  *,  and 
then    as    follows):    To    satisfy   A.    B., 
who  sued  as  well  for  us  as  foir  him- 
self, in  that  behalf,  of  a  certain  debt 

of  dollars,  which    he   lately, 

in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  recovered 
against  the  said  C.  D.,  that  is  to  say: 
one  moiety  thereof  to  the  said  A.  B. 
who  sued  as  af6res8id,  to  his  own, 
proper  use,  and  the  other  moiety  there- 
of to  our  own  proper  use  (and  if  the 
judgment  were  for  costs,  add,  ''and 
also  — — —  dollars,  which  in  our  said 
court,  before  our  said  justices  there- 
of, were  adjudged  to  the  said  A.  B., 
who  sued  as  aforesaid,  and  with  his  as- 
sent, according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended"), 
whereof  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record,  etc.  (as 
in  T,  C,  1,  to  the  end).  Burr.  App.  118, 
1281;  Till.  Forms  101. 

4.  Capias    Ad    Satisfaciendum    in 

Replevin  for  Plaintif. 
(As  in  I,  C,  1,  to  the  second  *,  and 
then  as  follows):  As  well  on  occasion 
of  the  taking  and  unjustly  detaining 
of  the  goods  and  chattels  of  the  said 
plaintiff,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended;  whereof  the  said  defendant 
is  convicted,  as  appears  to  us  of  rec- 
ord, etc.  (as  in  I,  C,  1,  to  the  end). 
Burr.  App.  119,  J232;  Till.  Forms  103. 

5.  Capias    Ad    Satisfaciendum    in 

Trespass. 
(As  in  I,  C,  1,  to  the  second  *,  and 
then  as  follows):  As  well  on  occasion 
of  a  certain  trespass  (and  assault) 
then  lately  committed  by  the  said  de- 
fendant against  the  said  plaintiff,  as 
for  the  costs  and  charges  by  the  said 
plaintiff  about  his  suit  in  that  behalf 
expended;  whereof,  etc.  (as  in  I,  C,  1, 
to  the  end).    Burr.  App.  119,  §234. 

6.  Capias   Ad   Satisfaciendum    m 

Case. 
(As  in  I,  C,  1,  to  the  second  *,  aad 
then  as  follows):  As  well  on  occasion 
of  a  certain  grievance  then  lately  com- 
mitted by  the  said  defendant  against 
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the  said  plaintiff,  as  for  the  costs  and 
charges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  where- 
of, etc.  (as  in  I,  C,  l,  to  the  end).  Burr. 
App.  119,  §235. 

7.  Capias    Ad    Satisfaciendum    in^ 

Trover, 
(As  in  I,  C,  1,  to  the  second  *,  and 
then  as  follows):  As  well  on  occasion 
of  the  converting  and  disposing  of  cer- 
tain goods  and  chattels  of  the  said 
plaintiff,  by  the  said  defendant,  as  for 
the  costs,  etc.  (as  in  I,  C,  1,  to  the 
end).  Burr.  App.  120,  {236;  Till.  Forms 
102. 

8.  Capias    Ad    Satisfaciendum    on 

Non  Pros,   for  Not   Declaring. 
(As  in  I,  C,  1,  to  the  *,  and  then  as 
follows):   To  satisfy  C.  D.,  defendant, 
■  dollars  (the  defendant's  taxed 

costs),  which  lately,  in  our  supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof,  were  adjudged  to 
the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  for  his  costs  and  charges 
by  him  laid  out  in  and  about  his  de- 
fence *  of  and  upon  our  certain  writ 
of  capias  ad  respondendum,  issued  out 
of  our  said  court,  before  our  aforesaid 
justices  thereof,  at  the  suit  of  the  said 
plaintiff,  against  the  said  defendant, 
for  that  the  said  plaintiff  had  not  de- 
clared thereupon,  in  our  said  court,  be- 
fore our  said  justices,  against  the  said 

defendant,  before  the  end  of  

term,   in   the  year   of  our    Lord    one 

thousand  eight  hundred  and  , 

being  the  next  term  after  the  appear- 
ance of  the  said  defendant,  at  the  suit 
of  the  said  plaintiff,  whereof  the  said 
plaintiff  is  convicted  as  appears  to  us 
of  record,  etc.  (as  in  I,  C,  1,  to  the 
end).  Burr.  App.  120,  §237;  Till. 
Forms  111. 

9.  Capias    Ad    Satisfaciendum    on 

Non  Pros,  for  Not  Eeplying. 
(As  in  the  last  form  to  the  *,  and 
then  as  follows):  In  a  certain  action 
of  trespass  on  the  case  (or,  as  the 
action  is),  then  lately  commenced  and 
depending  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  the  suit 
of  the  said  plaintiff,  against  the  said 
defendant,  for  that  the  said  plaintiff 
had  not  replied  to  certain  pleas  then 
lately  pleaded  by  the  said  defendant  in 
the  said  action,  or  further  prosecuted 
tlfe  same;  whereof,  the  said  plaintiff  is 
convicted,  etc.  (as  in  I,  0,  1,  to  the 
end).  Burr.  App.  120,  |238;  TUl. 
Forms  112. 


10.  Capias   Ad   Satisfaciendum   on 

Judgment  as  in  Case  of  Non- 
suit. 
(As  in  I,  G,  7,  to  the  %  and  then 
as  follows):  In  a  certain  action  of 
trespass  on  the  case  (or  as  the  action 
is),  then  lately  commenced  and  depend- 
ing in  our  said  court,  before  our  afore- 
said justices  thereof,  at  the  suit  of  the 
said  plaintiff,  against  the  said  defend- 
ant, for  that  the  said  plaintiff  had 
neglected  to  bring  a  certain  issue  be- 
fore then  joined  in  the  said  action, 
on  to  be  tried,  according  to  the  course 
and  practice  of  our  said  supreme  court, 
wheteof  the  said  plaintiff  is  convicted, 
as  appears  to  us  of  record,  etc.  (as 
in  I,  0,  1,  to  the  end).  Burr.  App. 
120,   §239;   Till.  Forms  112. 

11.  Capias   Ad   Satisfaciendum  on 

Nonsuit. 
(As  in  I,  C,  7,  to  the  *,  and  then 
as  follows):  In  a  certain  action  of 
trespass  on  the  case  (or  as  the  action 
is),  lately  brought  in  our  said  supreme 
court,  before  our  said  justices  thereof, 
by  the  said  plaintiff,  against  the  said 
defendant,  for  that  the  said  plaintiff 
did  not  prosecute  the  said  action; 
whereof  the  said  plaintiff  is  convicted, 
etc.  (as  in  I,  C,  1,  to  the  end).  Burr. 
App.  121,  §240;   Till.  Forms  112. 

12.  Capias   Ad   Satisfaciendum   on 

Verdict  for  Defendant. 
The  people  of  the  state  of  New  York, 

to    the     sheriff    of    the    county    of 

,  greeting: 

We  command  you,  that  yon  take 
A.  B.,  if  he  may  be  found  m  your 
county,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  our 
justices  of  our  supreme  court  of  judi- 
cature, at  the ,  in  the  city  of 

,    on    the     (first     Monday    of 

next),   to   satisfy   C.  D.,   de- 

fendiint,  dollars  and  ■ 

cents),  which  lately,  in  our  supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof,  were  adjudged  to 
the  said  defendant,  according  to  the 
form  of  the  statue  in  such  case  made 
and  provided,  for  his  costs  and  charges 
by  him  laid  out,  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  (or  as  the  action  is),  lately 
prosecuted  in  our  said  supreme  court, 
before  our  aforesaid  justices  thereof, 
by  the  plaintiff,  against  the  said  de- 
fendant; whereof  the  said  plaintiff  is 
convicted,  etc.  (as  in  I,  C,  1,  to  the 
end).  Burr.  App.  121,  §241;  Till.  Forms 
113. 
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13.  Capias      Ad      Satisfaoiendum, 

Alias, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county     of 

,  greeting: 

W'e  command  you,  as  we  have  before 
commanded  you,  that  you  take,  etc.  (as 
in  any  other  writ  of  capias  ad  satis- 
faciendum, altering  the  return  and  teste 
to  suit  the  ease).    Burr.  App.  121,  1242. 

14.  Capias      Ad      Satisfaciendum^ 

Pluries, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

We  command  you,  as  we  have  often- 
times before  commanded  you,  that  you 
take,  etc.  (as  in  any  other  ca.  sa.,  alter- 
ing the  return  and  teste  to  suit  the 
case).    Burr.  App.  122,  1243. 

15.  Capias  Ad  Satisfaciendum,  Tes- 

tatum  in  Assumpsit. 
The  pebple  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas    we    lately    commanded    our 

sheriff  of  the  county  of ,  that 

he  should  take  C.  D.,  defendant,  if 
he  should  be  found  within  his  county, 
and  him  safely  keep,  so  that  he  might 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  a 
certain  place  and  on  a  certain  day  now 

past,  to  satisfy  A.  B.,  plaintiff, 

dollars,  which  he  lately  in  our  said 
supreme  court,  before  our  aforesaid 
justices  thereof,  recovered  against  the 
said  defendant  for  the  damages  which 
he  had  sustained,  as  well  by  reason 
of  the  not  performing  certain  promises 
and  undertakings  then  lately  made  by 
the  said  defendant  to  the  said  plaintiff, 
as  for  his  costs  and  damages  by  him 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  defendant  was  con- 
victed, as  appeared  to  us  of  record; 
and  that  he  should  have  then  and  there 
that  writ.  And  our  sheriff  of  the 
county  of ,  on  that  day  re- 
turned to  our  said  court,  that  the  said 
defendant  was  not  found  within  his 
county:  whereupon,  on  behalf  of  the 
said  plaintiff,  it  is  sufficiently  testified 
to  our  said  court  that  the  said  defend- 
ant does  lurk  and  secret  himself  in 
your  county.  Therefore  we  command 
you,  that  you  take  him,  if  he  shall  be 
found  within  your  county,  and  him 
safely  keep,  so  that  you  may  have  his 
body  before  our  justices  of  our  said 
supreme    court    of   judicature,    at     the 


•)    next, 


in  the  city  of 


on 


the   (first  Monday  of  

to  satisfy  the  said  plaintiff  for  the 
damages,  costs  and  charges  aforesaid; 
and  have  you  then  there  this  writ. 
Witness,  etc.  (teste  in  ordinary  form, 
as  in  I,  0,  1).  Burr.  App.  122,  §244; 
Till.  Forms  113. 

16.  Capias  Ad  Satisfaciendum,  Tes- 

tatum in  Debt. 
The  people  of  the  state  of  New  York^ 

to    the    sheriff      of    the    county    of 

,  greeting: 

Whereas    we    lately    commanded    our 

sheriff  of  the  county  of ,  that 

he  should  take  C.  D.  (recite  the  ca.  sa. 
as  above,  with  the  necessary  changes). 
And  our  said  sheriff,  etc.,  on  that  day 
returned,  etc.  (as  in  last  form  through* 
out,  except  that  for  "damages"  you 
say,  "debt  and  damages").  Burr. 
App.  122,   §245. 

17.  Capias   Ad   Satisfaciendum   on 

Scire  Facias  on  Judgment  im 
Debt. 
The  people  of  the  state  of  New  York| 
to    the    sheriff    of    the    county    ol 

,  greeting: 

We  command  you,  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  ma^^ 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 

in   the   city   of ,   on 

next,  to 

dol- 


the  (first  Monday  of 

satisfy   A.   B.,   plaintiff, 

lars  of  debt  which  he  lately  in  our  said 

court,  before  our  said  justices  thereof, 

recovered   against  the   said   defendant, 

and  also dollars  and 

cents),  which  in  our  said  court  were 
adjudged  to  the  said  plaintiff  for  the 
damages  which  he  had  sustained,  as 
well  by  occasion  of  the  detention  of 
that  debt  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended  (if  the  action  were  for  dam- 
ages, vary  the  form  as  in,  I,  C,  1), 
whereof  the  said  defendant  was  con- 
victed, as  appears  to  us  of  record.   And 

also dollars  (the  costs  of  the 

scire  facias),  which  in  our  said  court, 
before  our  aforesaid  justices  thereof, 
were  adjudged  to  the  said  plaintiff,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  for  his 
costs  and  charges  by  him  laid  out  in 
and  about  the  prosecution  of  our  writ 
of  scire  facias  for  having  execution 
upon  the  said  judgment  for  the  debt 
and  damages  (or  damages),  aforesaid; 
and  whereupon  it  was  considered  in 
our   same   court,   before  our  aforesaid 
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justices  thereof,  that  the  said  plaintiff 
should  have  his  execution  against  th€ 
said  defendant,  of  the  debt  and  dam- 
ages (or  damages),  aforesaid,  according 
to  the  force,  form  and  effect  of  the 
said  recovery,  as  also  appears  to  us  of 
record.  And  have  you  then  there  this 
writ.  Witness,  etc.  (as  in  I,  C,  1,  to 
the  end).     Burr.  App.  123,  §245a. 

D.  Execution     Against     the     Person 

{Code). 

(As  in  I,  B,  1,  to  the  t,  continuing) : 
And  whereas,  an  execution  against  the 

property  of  the  said has  been 

duly  issued  to  the  sheriff  of  the  county 

of (or  to  you),  and  returned 

unsatisfied;  therefore  we  command  you, 

that  you.  arrest  the  said ,  and 

commit  him  (or  them)  to  the  jail  of 
your  county  until  he  (or  they)  shall 
pay  the  said  judgment,  or  be  discharged 
according  to  law.  And  return  (con- 
cluding as  in  I,  By  1).  2  Abb.  Forms 
605. 

E.  Setting  Aside  Execution, 

1.  Notice  of  Motion  To  Set  Aside 

Fieri  Facias  as  Jrregul&r, 

Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of 

next,  that  the  writ  of  fieri  facias  issued 
in  this  cau»e,  and  all  the  proceedings 
which  have  been  had  thereupon,  be  set 
aside  for  irregularity,  with  costs,  and 
that  the  goods  of  the  defendant  taken 
and  levied  upon  by  virtue  of  the  said 
writ  be  discharged  from  the  said  levy 
(or  if  the  goods  have  been  sold)  ''that 

the   sum   of levied   and  paid 

into   the    hands   of   the   sheriff   of   the 

county  of be  restored  to  the 

defendant,  and  that  the  said  sheriff 
retain  the  same  in  his  hands  until  the 
further  order  of  this  court"),  or  for 
such  other  rule  or  order  as  the  court 
may  direct.    Burr.  App.  215,  |434. 

2.  Order  To  Set  Aside  Fieri  Facias 

as  Irregular. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered,  that 
the  fieri  facias  issued  in  this  cause  be, 
and  the  same  is  hereby  set  aside  for 

irregularity  with dollars  costs, 

and  that  the  goods  of  the  defendant, 
taken  and  levied  upon,  by  virtue  of  the 
laid  writ,  be  discharged  from  the  said 


levy    (or    otherwise,    as   the   rule   may 
direct).     Burr.  App.  467,   {949. 

3.    Notice  of  Motion  To  Set  Aside 

Capias  Ad  Satisfaciendum  ms 

Irregular. 

Sir:     Please  to  take  notice  that,  on 

the  affidavit,  with  a  copy  whereof  you 

are  herewith  served,  this  court  will  be 

moved,  at  the  next  special  term,  to  be 

held   at   the of   the   city   of 

1 J    on     the     first     Tuesday     of 

next,  that  the  writ  of  capias 


ad  satisfaciendum  issued  in'  this  cause 

to  the  sheriff  of  the  county  of 

be  set  aside  for  irregularity  with  costs; 
and  that  the  defendant  be  discharged 
from  the  custody  of  the  said  sheriff; 
or  for  such  other,  rule,  etc.  Dated 
(March  17th,  1846).  Burr.  App.  216, 
i434a. 

4.  Order  To  Set  Aside  a  Capias  Ad 

Satisfaciendum  as  Irregular. 
On  motion,  etc.,  ordered  thht  the 
capias  ad  satisfaciendum,  issued  in  this 
cause  be  set  aside  for  irregularity,  with 
ten  dollars  costs  (and  that  the  defend- 
ant be  discharged  from  the  custody  of 
the  sheriff  of on  his  stipulat- 
ing not  to  bring  an  action  for  false 
imprisonment).     Burr.  App.  467,  i94Va. 

5.  Notice  of  Motion  To  Set  Aside 

Execution. 
Take  notice  that  on  the  affidavit  of 
which  a  copy  is  herewith  served,  and 
on  the  judgment  and  proceedings  in  this 
cause,  the  undersigned  will «  move  the 
court  at  a  special  term  thereof  to  be 

held  at on  the  day 

of  ,  18 — ,  at  o'clock 


in  the 


-noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  that  the 
execution  issued  in  this  action  be  set 
aside  with  costs,  and  that  the  money 
levied  thereon  be  restored  to  the  de- 
fendant with  interest  thereon  from  the 
time  of  such  levy. 

6.  Order  Setting  Aside  Execution 
and  Making  Eestitution 
(Code). 

On  reading  and  filing  the  affidavit  of 
W.  X.,  and  on  motion  of  O.  P.,  for 
the  defendant,  and  after  hearing  Q.  B. 
(or  and  on  proof  of  service  of  due  no- 
tice of  this  motion,  and  no  one  appear- 
ing) for  the  plaintiff,  in  opposition 
thereto: 

Ordered,  that  the  execution  issued  in 
this  action  be,  and  the  same  is  hereby 

set  aside  with  dollars  costs, 

and  that  the  moneys  levied  thereon  be 
restored  to  the  defendant,  with  interest 
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there  on  from  the  time  of  such  levy. 
2  Abb.  Forma  607. 

P.     Indorsements   {Code), 

1.     Indorsement  on  Execution. 

•Levy  $ ,  with   interest   from 

the  (date  of  entering  judgment),  be- 
sides your  fees. 

(Date  and  signature  as  in  I,  B,  1.) 
(Address  to  sheriff.)     2  Abb.  Forms 
606. 

2«  Indorsement  on  Execution  on  a 
Judgment  '  by  Confession^ 
Where  the  Debt  is  Not  AH 
Due. 

Levy  $ ,  with  interest  there- 

on  from  the day  of , 

18— y  being  the  amount  now  due  on  the 
judgment  within  mentioned,  and  also 
levy  $ ,  costs  thereof,  with  in- 
terest thereon  from  the day 

of  ,  18 — ,  besides  your  fees. 

(Date  and  signature  as  in  I,  B,  1.) 
(Address  to  sheriff.)     2  Abb.  Forms 
606. 

3.  Indorsement  on  Execution  Wherg 
Judgment  is  for  Debt  Secured 
by  Mortgage. 

Xievy  $ ,  with  interest  from 

the day   of   y    18—, 

besides  your  fees;  but  not  out  of  any 
part  of  (describing  the  property),  being 
the  premises  mortgaged  by  the  defend- 
ant to f  by  mortgage,  dated  the 

day   of  ,    18 — ,   and 

recorded  in  the  office  of  the  

of  the  county  of ,  liber 

of  mortgages,  page 


D.,  of  which  he  was  seised  or  possessed 

on  the day  of  ,  one 

thousand  eight  hundred  and 


-,  for  secur- 
ing the  debt  for  which  the  judgment 
hereiq  was  rendered. 

(Date  and  signature  as  in  I,  B,  1.) 
(Address  to  sheriff.)     2  Abb.  Forms 
606. 

G.    SJierif's    Certificate    of    Sale    of 
Seal  Estate, 

I,  W.,  J.  (late)  sheriff  of  the  (citj 
and)  county  of ,  do  hereby  cer- 
tify that  by  virtue  of  a  certain  writ 
of  fieri  facias,  issued  out  of  and  under 
the  seal  of  the  (supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York),  in  which  A.  fi.  is  plaintiff 
and  C.  D.  is  defendant  (or  in  favor  of 
A.  B.,  plaintiff,  against  C.  D.,  defend- 
ant), to  me  directed  and  delivered,  1 
did  this  day,  in  the  manner  provided 
by  statute,  sell  at  public  vendue,  unto 

D.  L.,  of ,  for  the  sum  of  five 

thousand  dollars,  he  being  the  highest 
bidder,  and  that  being  the  highest  price 
bidden  for  the  same,  all  the  right,  title 
and  interest  of  the  said  defendant  0« 


or  at  any  time  afterwards,  of,  in  and 
to  all  that  certain  lot  or  parcel  of  land, 
situate,  etc.  (describing  the  property 
particularly),  together  with  all  ana  sin- 
gular the  appurtenances  thereunto  be- 
longing, or  in  any  wise  appertaining. 
And  I  do  further  certify  that  the  pur- 
chase money  so  bidden  as  aforesaid  has 
been  paid  to  me,  and  that  the  said  pur- 
chaser will  be  entitled  to  a  conveyance 

for  the  said  premises,  on  the  

day   of ,    one   thousand    eight 


hundred  and 


unless  the  same 


shall  be  sooner  redeemed,  according  to 
the    statute.      Given    under     my    hand 

this   day    of ,     one 

thousand  eight  hundred  and 


W.  J.,  (late)  sheriff. 
Burr.  App.  585,  |1148. 

H.     Venditioni  Exponas. 

1.     Venditioni      Exponas,      General 
Form. 
The  people  of  the  state  of  New  York, 
to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas,  by  our  writ  we  lately  com- 
manded you,  that  of  the  goods  and 
chattels  of  C.  D.,  defendant,  in  your 
county,  etc.  (here  recite  the  fi.  fa.  to 
the  end).  And  you  at  that  day  re- 
turned to  our  said  justices,  at  the 
in  the  city  of  ,  that 


by  virtue  of  the  said  writ  to  you  di- 
rected, you  had  taken  goods  and  chat- 
tels of  the  said  defendant,  to  the  value 
of  thot damages  (or  debt  and  damages), 
aforesaid,  which  said  goods  and  chat- 
tels remained  in  yout  hands  unsold,  for 
want  of  buyers:  Therefore  we,  being 
desirous  that  the  said  plaintiff  should 
be  satisfied  his  damages  (or  debt  and 
damages),  aforesaid,  command  you,  that 
you  sell,  or  cause  to  be  sold,  the  goods 
and  chattels  of  the  said  defendant,  by 
you  in  form  aforesaid  taken,  and  every 
part  thereof,  for  the  best  price  that 
can  be  got  for  the  same,  and  at  least 
for  the  damages  (or  debt  and  damages) 
aforesaid.  And  have  the  money  arising 
from  such  sale  before  our  said  justices 
of  our  supreme  court  aforesaid,  at  the 
(capitol  m  the  city  of  Albany),  on 
the  (first  Monday  of  January)  next, 
to  render  to  the  said  plaintiff,  for  his 
damages  (or  debt  and  damages)  afore- 
said. And  have  you  then  there  this 
writ. 
Witness,  Greene  0.  Bronson,  esquire, 
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our   chief  justice,   at   the in 

the  city  of ,  the  third  Monday 

of  ^  in  the  year  of  our  Lord 

one     thousand     eight     hundred     and 


-,  attorney. 


-,  clerks. 


Burr.  App.  123,  §246;  Till.  Ponns  94. 

2.    Venditioni    Exponas    for    Fart, 

Combined   With  Fi.  Fa.   for 

the  Residue. 

The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas,  by  our  writ  we  lately  com- 
manded you,  that  of  the  goods  and 
chattels  of  C.  D.,  defendant,  in  your 
county,  etc.  (reciting  the  fi.  fa.).  And 
you  at  that  day  returned  to  our  said 
justices  of  our  supreme  court,  at  the 
in  the  city  of ,  afore- 
said, that,  by  virtue  of  the  said  writ 
to  you  directed,  you  had  taken  goods 
and  chattels  of  the  said  defendant,  to 
the  value  of  (two  hundred)  dollars, 
parcel  of  the  damages  (or  debt  and 
damages),  aforesaid;  which  said  goods 
and  chattels  remained  in  your  hands 
unsold  for  want  of  buyers,  and  there- 
fore that  you  could  not  have  that 
money  before  our  said  justices  of  our 
supreme  court  of  judicature  aforesaid, 

at  the ,  in  the  city  of ^ 

at  the  day  aforesaid:  and  that  the  said 
defendant  had  no  other  or  more  goods 
or  chattels  in  your  county,  whereof  you 
could  cause  to  be  made  the  residue  of 
the  damages  (or  debt  and  damages), 
aforesaid,  or  any  part  thereof,  as  by 
the  said  writ  you  were  comimanded. 
Therefore,  we  command  you,  that  you 
expose  to  sale  the  goods  and  chattels 
of  the  said  defendant,  by  you  in  form 
aforesaid  taken,  and  have  the  said 
(two  hundred)  dollars,  parcel  of  the 
damages  (or  debt  and  damages)  afore- 
said, before  our  said  justices  of  our  su- 
preme court  of  judicature  aforesaid,  at 
the in  the  city  of  , 


on  the  (third  Monday  of 


0,  next, 


to  render  to  the  said  plaintiff  for  so 
much  of  the  damages  (or  debt  and 
damages)  aforesaid:  We  also  command 
you,  that  of  the  goods  and  chattels  of 
the    said    defendant,    in   your    county, 

you  cause  to  be  made dollars, 

residue  of  the  datmages  (or  debt  and 
damages)  aforesaid.  And  if  sufficient 
goods  and  chattels  of  the  said  defend- 
ant cannot  be  found  in  your  county, 
that  then  you  cause  the  damages  (or 
debt   and    damages)    aforesaid,   to   be 


made  of  the  real  estate  in  your  county, 
whereof  the  said  defendant  was  seised, 

on  the  (tenth  day  of ),  in  the 

year  of  our  Lord   one  thousand  eight 

hundred  and  ,  or  at  any  time 

afterwards,  in  whose  hands  soever  the 
same  may  be:     And  have  that  money, 

together  with  the  said dollars, 

parcel  of  the  damages  (or  debt  and 
damages)  aforesaid,  before  our  said 
justices  of  the  supreme  court  of  judi- 
cature aforesaid,  at  the  day  and  place 
aforesaid,  to  render  to  the  said  plaintiff 
for  his  damages  (or  debt  and  damages) 
aforesaid:  And  have  you  then  there 
this  writ.  Witness,  etc.  (as  in  preced- 
ing form  to  the  end).  Burr.  App.  124, 
§247;'  Till.  Forms  94. 

n.    Actions. 

A.    Declarations. 
1.    Declaration  on  a  Final  Judff' 
ment, 

A.  B.,  plaintiff  in  this  suit,  by  E.  P., 
his  attorney,  comes  into  this  court, 
according  to  <the  form  of  the  statute 
authorizing  the  commencement  of  suits 
by  declaration,  and  complains  of  C.  D., 
defendant  in  this  suit,  of  a  plea  that 
he  render  to  the  said  plaintiff  the  sum 

of dollars  and cents  (the 

amount  of  the  judgment  as  docketed), 
lawful  money  of  the  United  States  of 
America,  which  he  owes  to,  and  un- 
justly detains  from  him.  For  that 
whereas  the  said  plaintiff  heretofore, 
to- wit,  in  the  term  of  (May),  in  the 
year  of   our  Lord   one  thousand  eight 

hundred  and ,  in  the  (supreme 

court   of  judicature   of   the   people   of 

the  state  of  New  York),  at  the 

in    the    city   of   >    befere    the 

aforesaid  justices  thereof,  by  the  con- 
sideration and  judgment  of  the  said 
court,  recovered  against  the  said  de- 
fendant the  said  sum  of  money  above 
demanded,  which,  in  and  by  the  said 
court,  were  then  and  there  adjudged 
to  the  said  plaintiff,  for  his  damages 
which  he  had  sustained,  as  well  by 
reason  of  the  non-performance,  by  the 
said  defendant,  of  certain  promises  and 
undertakings,  then  lately  made  by  the 
said  defendant  to  the  said  plaintiff,  as 
for  his  coats  and  charges,  by  him  about 
his  suit  in  that  behalf  expended  (if 
in  debt,  after  the  words,  ''recovered 
against  the  said  defendant,"  add,  "as 

well  a  certain  debt  of dollars, 

as  also dollars,  which,  in  and 

by  the  said  court,  before  the  aforesaid 
justices  thereof,  were  then  and  there 
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adjudged  to  the  said  plaintiff,  for  his 
damages  whieh  he  has  sustained,  as 
well  by  reason  of  the  detention  of  the 
said  debt,  as  for  his  costs  and  charges 
bj  him  about  his  suit  in  that  behalf 
expended);  whereof  the  said  defend- 
ant was  convicted,  as  by  the  record 
and  proceedings  thereof,  remaining  in 
the  said  court,  before  the  aforesaid 
justices  thereof,  more  fully  appears; 
which  said  judgment  still  remains  in 
full  force  and  effect,  not  reversed,  sat- 
isfied, or  otherwise  vacated:  And  the 
said  plaintiff  hath  not  obtained  any 
execution  or  satisfaction  of  or  upon 
the  said  judgment  so  recovered  as 
aforesaid:  Whereby  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  money  above  de- 
manded. Nevertheless  the  said  defend- 
ant (although  often  requested  so  to  do) 
hath  not  as  yet  paid  the  said  sum  of 
money  above  demanded,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do. 
To  the  damage  of  the  said  plaintiff 
of  one  hundred  dollars  (enough  to  cover 
interest,  etc.),  and  therefore  he  brings 
his  suit,  etc.     Burr.  App.  278,   §546. 

2.  Declaration    an    Judgment     for 

Defendant, 
(Same  as  in  preceding  form,  to  and 
including  the  words, ' '  recovered  against 
the  said  defendant,''  and  then  proceed 
as  follows):  the  sum  of  dol- 
lars, above  demanded,  which  in  and  by 
the  said  court  of  the  said  people,  be- 
fore the  aforesaid  justices  thereof,  were 
adjudged  to  the  said  plaintiff,  and  with 
his  assent,  for  his  costs  and  charges, 
by  him  laid  out  and  expended  in  and 
about  his  defense  of  a  certain  action 
of  trespass  on  the  case  on  promises 
(or  as  the  action  is),  then  lately  prose- 
cuted in  the  said  court  by  the  said 
defendant  against  the  said  plaintiff, 
whereof  the  said  defendant  was  con- 
victed, as  by  the  record,  etc.  (same  as 
in  preceding  form  to  the  end).  Burr. 
App.  279,  §547. 

3.  Declaration  on  a  Justice's  Judg* 

metit. 
For  that  whereas,  heretofore,  to-wit, 

on   the day   of  ,  in 

the  year  eighteen  hundred  and ^ 

at  the  town  of  W.,  in  the  county  of 
A.,  the  said  A.  B.  commenced  an  action 
of  assumpsit  against  the  said  C.  D., 
then  (and  still)  being  a  resident  of  the 
said  county,  by  summons  beforo  J.  8., 


then  (and  still)  being  a  justice  of  the 
peace  in  and  for  the  said  county,  and 
having  authority  under  and  by  virtue 
of  article  two,  part  three,  title  four, 
chapter  two  of  the  revised  statutes  of 
this  state,  entitled  ''Of  the  jurisdic- 
tion of  justices'  courts,"  and  the  act 
amending  the  same,  passed  May  14th, 
1840,  entitled  "An  act  concerning 
justices'  courts,"  to  hold  courts  for 
the  trial  of  actions  of  assumpsit  in 
certain  cases.  The  said  summons  was 
issued  by  and  under  the  hand  of  the 
said  justice,  directed  to  any  constable 
of  the  said  county,  commanding  him 
to  summon  the  said  C.  D.  to  be  and 
appear    before     the    said    justice,     at 

,  in  the  said  town  of  W.,  on 

the day  of  ,  in  the 

year  eighteen  hundred  and ,  at 

o'clock  in  the  afternoon,  to 


answer  the  said  A.B.  in  a  plea  of  tres' 
pass  on  the  case;  and  was  by  the  said 
justice  delivered  to  I.  J.,  then  (and 
still)  being  a  constable  of  the  said 
county,  who  afterwards,  and  before  the 
time  of  appearance  therein  mentioned, 
returned  the  same  to  the  said  justice, 
with  a  return  thereupon  in  writing, 
with  his  name  signed  thereto,  that  he 

had,  on  the  day  of , 

in  the  year,  etc.,  served  the  same  upon 
the  said  C.  D.  personally.  At  which 
said  time  and  place  of  appearance  men- 
tioned in  the  said  summons  (if  the 
defendant    did    not    appear),    the    said 

A.  B.  appeared  before  the  said  justice, 
and  the  said  G.  D.  did  not  appear,  then 
nor  within  one  hour  thereafter,  but 
therein  made  default.  (If  the  defend- 
ant did  appear,  then  say:   the  said  A. 

B.  and  0.  D.  appeared  before  the  said 
justice,  and  the  said  A.  B.  declared 
against  the  said  C.  B.  upon  an  account 
for  work  and  labor  (or  as  the  case 
may  be),  and  claimed  damages  to  the 
amount  of  one  hundred  dollars  only 
(if  the  defendant  appeared  and  plead- 
ed, say):  to  whieh  the  said  C.  D. 
pleaded  the  general  issue;  the  said  just- 
ice then  holding  a  court  by  authority 
of  the  acts  aforesaid,  for  the  trial  of 
the  said  action.  And  such  proceedings 
were  thereupon  had  before  the  said 
justice,  that  the  said  A.  B.,  afterwards, 

to-wit,  on  the day  of , 

in  the  year,  etc.  (or,  if  judgment  was 
rendered  the  same  day,  '^on  the  day 
and  year  last  aforesaid"),  at  the  place 
aforesaid,  by  the  consideration  and 
judgment  of  the  said  justice,  recovered 
against    the   said   C.    D.    the   sum     of 
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dollars,  for  his  damftges  and 

costs  therein  adjudged  to  the  said  A.  B. 
bj  the  said  justice,  and  whereof  the 
said  G.  D.  is  convicted.  Which  said 
judgment  still  remains  in  full  force 
and  effect,  wholly  unsatisfied,  not  paid 

'  nor  reversed,  annulled,  nor  set  aside, 
nor  hath  the  said  A.  B.  had  execution 
thereof.  Whereby  an  action  hath  ac- 
crued, etc.  (conclude  in  the  ordinary 
form).  Burr.  App.  279,  {548;  1  Humph. 
Prec.  682. 

4.    Declaration     on     Judgment     of 
Foreign  Court, 
For  that  whereas,  heretofore,  to-wit, 

-  on,  etc.,  a  certain  decree  and  sentence 
was  made,  in  and  by  his  majesty's 
court  of  sessions  in  Scotland,  to-wit, 
at,  etc.  (venue),  in  a  certain  matter 
then  depending  in  the  same  court, 
wherein  the  said  plaintiff  was  pursuer, 
and  the  said  defendant  was  defender, 
by  which  said  decree  it  was  found,  and 
the  lords  of  council  and  sessions  being 
the  judges  of  the  same  court,  did  there- 
by then  and  there  find  the  said  defend- 
ant liable  to  the  said  plaintiff  in  the 

sum  of  £ sterling,  as  the  said 

plaintiff's  salary  for  eighteen  nights 
he  had  been  engaged  to  perform  by  the 
said  defendant  at  certain  theatres,  etc. 
(set  out  the  adjudicatory  part  of  the 
decree  carefully),  as  by  the  said  decree 
and  sentence  more  fully  appears,  of 
which  said  decree  and  sentence  the  said 
defendant  afterwards,  to-wit,  on  the 
day  and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  had  notice,  which  said  decree 
and  sentence  still  remain  in  full  force 
and  effect,  not  in  any  wise  reversed, 
set  aside  or  otherwise  vacated;  and 
the  said  plaintiff  hath  not  obtained  any 
satisfaction  of  or  upon  the  said  decree 
or  sentence  for  the  said  several  sums 
of  money  so  decreed  and  ordained  as 
aforesaid,  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend^ 

ant  the  said  sum  of  £ ^  parcel 

of  said  sum  above  demanded.  2  Chit 
PI.  415. 

B.    Complaints, 

1.    Complaint  on  Judgment,  General 
Form. 

I.     That   on   the day    of 

■   ■,  18 — ,  at ,  in  the  court 

of .  (or  before  M.  N.,  a  justice 

of  the  peace  in  and  for  the  town  of, 
etc.),  the  plaintiff  recovered  a  judg- 
ment, which  was  duly  given  by  said 
eourt   (or  justice)   against  the  defend- 


ant, for 


dollars,  in  an  action 


wherein  this  plaintiff  was  plaintiff  (or 
defendant),  and  the  defendant  herein 
was  defendant  (or  plaintiff). 

II.  That  no  part  thereof  has  been 
paid  (except,  etc.).    1  Abb.  Forms  333. 

Note, — In  some  jurisdictions  if  more 
than  ten  years  have  elapsed  since  re- 
covery of  the  judgment,  that  fact  must 
be  alleged;  if  a  lesser  period  has 
elapsed  it  must  appear  that  leave  ot 
court  has  been  obtained.  Therefore  the 
statute  must  be  consulted. 

2.    Complaint  on  Foreign  Judgment 
of  Court  of  General  Jurisdic- 
tion. 
I.      That    at    the    times    hereinafter 
mentioned,    the    circuit    court     of     the 
county,   of   ,    of    the    state    ot 


-,  was  a  court  of  general  juriH 
diction,   duly   created   by   the   laws   oi 
that  state. 

11.     That  on  or  about  the  

day  of  ,  the  plaintiff  com- 
menced an  action  in  said  court  (or. 
if  the  preceding  allegation  is  not  in- 
serted, in  the  supreme  court  of  the 
state  of ),  against  the  defend- 
ant by  the  issue  of  summons  (or  other 
process),  which  summons  was  duly  and 
personally  served  on  the  defendant  (or 
in  which  action  the  defendant  volun- 
tarily and  duly  appeared  in  person,  or 
by  attorney). 

ni.       That    such    proceedings     were 

thereupon    had,   that   on   the   

day  of ,  18 — ,  in  said  action, 

the  plaintiff  recovered  judgment,  which 
was  duly  given  by  said  court  against 

the  defendant,  for  the  sum  of 

dollars. 

lY.     That  no  part  thereof  has  been 
paid  (except,  etc.).    1  Abb.  Forms  334. 

3.    Complaint  Upon  Justice's  Judg- 
ment, 

I.  That    on   the day    of 

,  18 — ,  at  ■  ,  before  M. 

N.,  a  justice  of  the  peace  in  and  for 
the  town  of  ,  the  plaintiff  re- 
covered a  judgment,  which  was  duly 
given  by  said  justice,  against  the  de- 
fendant  for dollars  damages 

and dollars  costs,  in  an  action 

wherein  this  plaintiff  was  plaintiff  (or 
defendant),  and  the  defendant  herein 
was  defendiant  (or  plaintiff). 

II.  That   on   the day    of 

,  18—,  a  transcript  of  the  same 

was  filed  and  docketed  in  the  office  of 

tho   clerk   of   the   county   of  

(if  the  judgment  debtor  resided  in  an- 
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a 


other  county,  add^:  and  on 

transcript   of   the   same   was   filed   and 

docketed  in  the  office  of  the  clerk   oi 

the     county     of    ),    in    which 

county  the  defendant  then  resided  (or 
state  ignorance  of  residence,  etc.,  as  in 
next  form). 

III.     That   on   the day   ot 

,    18 — ,   an   execution    in     due 

form  was  issued  upon  the  said  judg* 
mcnt  against  the  personal  and  real 
property  of  the  defendant,  to  the  sher- 
iff of  said  (last  mentioned)  county,  in 
which  county  the  defendant  then  re- 
sided (or  allege  non-residence;  see  next 
form). 

Continue  as  in  other  forms.     1  Abb. 
Forms  570. 

4.     Complaint  on  Foreign  Judgment 
of  Inferior  Tribunal. 

I.  That    at    the    times     hereinafter 
mentioned,  M.  N.  was  a  justice  of  the 

peace,  in  and  for  the  town  of , 

m   the   county  of  ,   and   state 

of    J    having    authority    under 

and  by  virtue  of  an  act  of  said  state, 

entitled ,  passed  on  the 

day  of  ,   18 — ,  to  hold   court, 

and  having  jurisdiction  as  such  ovet 
actions  of  (state  the  jurisdiction  suffi- 
ciently to  make  it  appear  that  it  in- 
cluded the  cause  in  question). 

II.  That    on    the day    of 

Ig — ^  n^  ^  aforesaid, 

the  plaintiff  commenced  an  action 
against  the  defendant  before  the  said 
justice,  by  summons  (or  other  process), 
duly  issued  by  said  justice  on  that  day, 
for  the  recovery  of  (here  designate 
the  cause  of  action  sufficiently  to  show 
it  to  be  within  the  jurisdiction),  which 
summons  was  duly  and  personallj' 
served  on  the  defendant  (or  in  which 
action  the  defendant  voluntarily  and 
duly  appeared). 

ni.      That    such     proceedings     were 
thereupon    had,    that    on    the   — 

day  of ,  18 — ,  in  said  action 

the  plaintiff  recovered  judgment,  which 
was  duly  given  by  said  justice  against 

the  defendant,  for  the  sum  of 

dollars,  to-wit, dollars  for  said 


debt   (or  damages),  and  dol- 
lars costs. 

IV.     That  no  part  thereof  has  been 
paid  (except,  etc.).    1  Abb.  Forms  335. 
5.    Complaint  on  Judgment  by  As- 
signee. 

I.      That   on   the day    of 

,  at  ,  in  the  court  of 


(or  before  M.  N.,  a  justice  of 

the  peace  in  and  for  the  town  of,  etc.), 


one  O.  P.  recovered  a  judgment  which 
was  duly  given  by  said  court  (or  just- 
ice) against  the  defendant,  for 

dollars,  in  an  action  wherein  the  said 
O.  P.  was  plaintiff,  and  the  defendant 
was  defendant  (or  otherwise  as  the  case 
was). 

II.  That     thereafter     (or     on     the 

day    of ,    18 — ,    at 

— ),    said    M.    N.    duly   assigned 

said  judgment  to  this  plaintiff  (of 
which  the  defendant  had  due  notice). 

III.  That  no  part  thereof  has  been 
paid  (except,  etc.).     1  Abb.  Forms  333. 

6.  Complaint  by  Purchaser  at  Sher- 
iff's Sale  for  Waste  Com- 
mitted Before   Conveyance. 

I.  That   on   the day    of 

,  18 — ,  the  premises  hereinafter 

described,  being  then  owned  in  fee  sim- 
ple by  one  K.  L.,  but  being  subject  to 
the  lien  of  a  judgment  theretofore  re- 
covered by  M.  N.  against  O.  P.,  and 
docketed  in  said  county,  the  sheriff  of 
said  county,  by  virtue  of  an  execution 
thereon,  sold  the  same,  which  are 
bounded  and  described  as  follows  (here 
describe  the  premises).  , 

II.  That  at  such  sale  the  plaintiff 
became  the  purchaser,  and  the  sheriff 
executed  and  delivered  to  him  a  cer- 
tificate  of  the  sale,   and  subsequently, 

and  on  the day  of , 

18 — ,  and  before  this  action,  executed 
and  ■  delivered  to  the  plaintiff  a  deed 
of  the  premises  pursuant  to  the  sale. 
and  the  plaintiff  paid  the  purchase 
money  therefor. 

III.  That  intermediate  the  sale  and 
the  delivery  of  the  deed,  the  defendant, 

being  in  possession  (or  the  said 

being  in  possession,  the  defendant,  with 
his  consent),  cut  and  carried  from  the 
land  one  thousand  pine  trees,  etc.,  of 

the  value  of dollars.     1  Abb. 

Forms  479. 

C.    Fleas. 

1.  Plea  of  Nul  Tiel  Bedord  in 
Action  on  Judgment. 

And  the  said  defendant,  by *, 

his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says 
that  there  is  not  any  record  of  the 
said  supposed  recognizance  <or,  if  in 
debt  upon  a  judgment,  say,  ''of  the 
said  supposed  recovery''),  in  the  said 
declaration  mentioned  remaining  in  the 
said  court  of  our  said  lord  the  king, 
before  the  king  himself  (or  in  C.  P., 
"in  the  said  court  of  our  said  lord 
the  king  of  the  bench"),  in  the  manner 
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and  form  as  the  said  plaintiff  hath 
above  in  his  8ai4  declaration  alleged, 
and  this  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment if  the  said  defendant  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  the  said  defendant,  etc. 
3   Chit.  PI.  994. 

2.  Tlea  of  Payment  of  Judgment, 
Because  he  says  that  after  the  re* 
covery  of  the  said  judgment,  and  be- 
fore the  exhibiting  of  the  bill  of  the 
said  plaintiff  against  the  said  defend- 
ant in  this  behalf  (or,  if  in  0.  P.,  ox 
by  original,  ''before  the  commencement 
of  this  suit"),  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  he  the  said  defend- 
ant paid  and  satisfied  to  the  said  plain- 
tiff the  said  sum  of  £ ,  in  form 

aforesaid  recovered.  And  this,  etc. 
(conclude  as  in  preceding  form).  3 
Chit.  PI.  996a. 

8.  Plea,  No  Appearance  in  For- 
eign Conrt  (a). 
And  the  said  defendant,  for  a  fur- 
ther plea  in  this  behalf,  by  leave  ot 
the  court  here,  etc.,  says  that  the  plain- 
tiffs their  said  action  thereof  ought 
not  to  have  or  maintain  against  him, 
because,  he  says,  that  he  was  never 
served  with  any  process  in  the  suit  in 
which  the  judgment  in  the  plaintiffs' 
declaration  mentioned  was  obtained; 
that  he  did  iiot  appear  thereto  in  per- 
son or  by  any  duly  authorized  attor- 
ney; that  he  was  not  resident  or  pres- 
ent within  the  jurisdiction  of  said 
court  in  which  the  said  judgment  was 
gendered,  at  any  time  pending  the 
said  suit,  or  when  judgment  was  ren- 
dered therein;  that  some  person  or 
persons,  to-wit,  James,  Noyes  and  Bar- 
ber, appear  in  the  said  suit  for  the 
defendant,  but  that  neither  they  nor 
any  person  or  persons  were  ever  author- 
ized by  the  defendant  to  do  so,  and 
this  he  is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  said  plain- 
tiffs their  aforesaid  action  thereof 
ought  to  have  or  maintain  againsli 
him.  Price  v.  Ward,  25  N.  J.  L.  225. 
Plea,  No  Appearance  in  Foreign  Court 

(ft). 
And  the  said  defendant,  by  P.  B., 
his  attorney,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  says 
that  the  plaintiffs  their  said  action 
thereof  ought  not  to  have  or  maintain 
against  him,  because  he  says,  that  he 
was  never  served  with  any  process  in 
the  suit  in  which  the  judgment  in 
the   plaintiffs'    declaration    mentioned 


was  obtained;  that  he  did  not  appear 
to  said  suit  in  person  or  by  attorney; 
and  that  he  was  not  resident  nor  pres- 
ent within  the  jurisdiction  of  the  said 
court  in  which  the  said  judgment  was 
rendered,  at  any  time  pending  the  said 
suit,  or  when  judgment  was  rendered 
therein,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the 
plaintiffs  ought  to  have  or  maintain 
the  aforesaid  action  thereof  against 
him.    Price  v.  Ward,  25  N.  J.  L.  225. 

D.    Answers  (Code), 

1.  Answer,    Invalidity  of  Foreign 

Judgment. 
L    That  no  process  was  served  npon 
him    in    the   action   mentioned   in   the 
complaint. 

'  II.  That  he  never  appeared  in  per- 
son or  by  attorney  in  the  said  action. 
2  Abb.  Forms  102. 

2.  Answer,  Invalidity  of  Judgment 

Against  NonSesident, 

L  That  the  action  in  which  the  sup- 
posed judgment  against  him  was  id- 
leged  to  have  been  recovered  arose 
upon  an  alleged  contract. 

II.  That  when  that  action  was  com- 
menced this  defendant  was  a  non-resi- 
dent of  the  state  of  New  York  and  a 
resident  of  Illinois. 

m.  That  he  never  appeared  in  that 
action,  and  never  was  personally  served 
in  the  state  of  New  York  with  sum- 
mons therein. 

rv.  That  when  the  order  for  publi- 
cation of  the  summons  in  that  action 
was  made,  and  for  a  long  time  before 
and  after,  he  had  no  property  or  rights 
of  property  within  the  state  of  New 
York;  and  that  when  that  judgment 
was  rendered,  said  court  had  acquired 
no  jurisdiction  of  his  person.  2  Abb. 
Forms  102. 

3.  Answer,  Fraud  in  Recovery  of 

Judgment, 

L  That  after  the  commeneement  of 
the  action  mentioned  in  the  complaint, 
the  said  plaintiff  came  to  this  defend- 
ant, and,  with  intent  to  deceive  him, 
and  prevent  him  from  defending  it, 
falsely  and  fraudulently  represented 
(here  state  representations,  e.  g.,  tkns) : 
that  he,  said  plaintiff,  intended  to  and 
would  dismiss  said  action,  and  that 
this  defendant  need  not  appear  therein. 

n.  That,  relying  on  said  representa- 
tions, this  defendant  omitted  to  appear 
therein,  as  he  otherwise  would  have 
done. 

in.      That   the   plaintiff   thereafter, 
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and  without  the  knowledge  of,  or  no- 
tice to;  this  defendant,  proceeded  to 
judgment  therein,  with  intent  to  de- 
fraud him. 

Wherefore  the  defendant  asks  that 
said  judgment  be  adjudged  void,  and 
the  plaintiff  be  forever  restrained  from 
enforcing  it;  and  for  his  costs  of  this 
action     2  Abb.  Forms  101. 


JXTDOMENTS   AND   DECnEES^ 
BEVIVAL  OF. 

L  Notice  of  Motion  To  Beviye  Dor- 
mant Judgment^  747 

IL  Order  Beviying  Donnant  Judgment^ 
747 

m.  Notice  of  Motion  To  Vacate  Or- 
der Beviying  Donnant  Judgment, 
748 

IV.  Complaint  for  Beyiyal  of  Judg- 
ment by  Action,  748 

CROSS-REFEEENCES : 
Somx  Facias: 

Scire  Facias  To  Revive  a  Judgment 

in  Assumpsit; 
Scire  Facias  To  Revive  Judgment  in 

Debt; 
Revival  of  Judgment  Against  Terre 

Tenants; 
Scire  Facias  To  Revive  Judgment  in 

Covenant;  • 

Scire  Facias  To  Revive  a  Judgment 

in  Replevin; 
Scire  Facias  in  Trespass; 
Scire  Facias  After  Former  Revival; 
Scire    Facias    hj    Executor    of    Sole 

Plaintiff  After  Interlocutory  Judg- 
ment and  Before  Inquiry; 
Scire    Facias   by    Executor   of    Sole 

Plaintiff  After  Final  Judgment; 
Scire  Facias  by  Administrator  After 

Final  Judgment  in  Assumpsit; 
Scire  Facias  To  Revive  Judgment  in 

Case; 
Return   to   Scire   Facias   Served   on 

Defendant. 

L  Notice  of  Motion  To  Beyiye  Dor- 
mant Judgment. 
' '  Comes  now  the  plaintiff,  Joseph  Mc- 
Mullen,  and  represents  and  shows  to 
the  court  that  heretofore,  to-wit,  on 
the  28th  day  of  October,  1892,  the 
above  named  plaintiff  obtained  judg- 
ment in  this  court  against  the  above 
named  defendant,  James  McCornack, 
for  the  sum  of  $2,400.00,  to  bear  in- 
terest at'  the  rate  of  eight  per  cent 
per  annum  from  the  said  date  of  its 
rendition,  and  the  costs  of  said  action 
taxed  at  $ ,  which  said  judg- 
ment is  cited  and  made  a  part  hereof. 


"That  said  judgment  remains  due 
and  wholly  unpaid;  that  by  operation 
of  law  the  said  judgment  has  become 
dormant. 

"Plaintiff  therefore  moves  the  court 
that  said  judgment  be  by  the  order 
of  this  court  revived  against  the  de- 
fendant, auvl  for  all  other  proper  relief 
in  the  premises. 

"Joseph  McMuUen, 
"By  J.  A.  Wilson,  His  Attorney." 

Wilson  v.  McCornack,  10  Okla.  180, 
6i  Pac.  1068. 

Note, — Sufficiency  not  questioned. 
Order  of  revival  set  aside  because  of 
service  of  notice  by  attorney  instead 
of  sheriff  as  required  by  statute. 

n.     Order   Beyiying    Dormant    Jndg- 
ment. 

"And  now  on  this  16th  day  of 
March,  1898,  the  same  being  one  of 
the  regular  judicial  days  of  said  court, 
this  cause  came  on  for  hearing  on  the 
motion  of  the  plaintiff  for  a  revivor 
of  this  judgment,  and  it  appearing  to 
the  court  that  said  judgment  was  ren- 
dered on  the  28th  day  of  October, 
1892,  and  that  the  same  has  become 
dormant  by  the  lapse  of  time;  and  it 
further  appearing  to  the  court  that  the 
plaintiff  has  served  due  and  legal  no- 
tice of  this  motion  for  revivor  upon 
the  said  defendant;  and  it  further  ap- 
pearing that  said  judgment  was  ren- 
dered for  the  sum  of  $2,397.96,  and  to 
draw  interest  from  the  28th  day  of  Oc- 
tober, 1892,  at  the  rate  of  seven  per 
cent  per  annum  and  that  said  interest 
accrued  to  this  date  amounts  to  $917.46, 
and  that  costs  accrued  herein  amounts 
to  $6.80; 

"It  is  therefore  considered,  ordered 
and  adjudged  by  the  court,  that  said 
motion  to  receive  said  judgment  be 
sustained,  and  that  the  same  is  here- 
by in  all  things  revived,  the  same  as 
if  it  had  not  become  dormant  by  the 
lapse  of  time.  It  is  further  adjudged 
that  there  is  due  on  said  judgment  the 
principal  sum  of  $2,397.96,  and  the  fur- 
ther sum  of  $917.46,  interest  accrued 
to  this  date  since  the  rendition  of  said 
judgment  of  $3,315.41,  and  that  the 
costs  accrued  herein,  which  is  a  part 
of  this  judgment,  is  the  sum  of  $6.80, 
and  it  is  further  ordered  by  the  court 
that  execution  issue  herein  on  the 
praecipe  of  the  plaintiff. 

J.  R.  Keaton,  Judge." 

Wilson  V,  McCornack,  10  Okla.  180, 
I  61  Pac.  1068. 
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m.    Notice  of  Motion  To  Vacate  Or- 
der Reviving  Judgment, 

"Comes  now  the  above  named  de- 
fendant, James  McCornack,  and  moves 
the  honorable  court  to  set  aside  and 
vacate  the  order  of  revivor  made  on 
the  16th  day  of  March,  1898,  for  the 
following  reasons: 

"First.  That  no  such  judgment  was 
ever  rendered  against  this  defendant 
as  that  recited  in  the  order  of  re- 
vivor complained  of  by  this  defend- 
ant. 

* '  Second.  That  no  service  of  motion, 
process,  writ,  or  summons,  w.as  ever 
made  upon  the  defendant  as  required 
by  law. 

"Wherefore,  the  defendant  asks 
that  said  order  of  revivor  be  held  for 
naught,  and  that  the  same  be  vacate! 
and  set  aside  as  void  for  the  reasons 
herein  recited. 
A.  B.  Hammer,  Attorney  for  Plaintiff. 

Wilson  V,  McCornack,  10  Okla.  180, 
61  Pac.  1068. 

IV.     Complaint  for  Revival  of  Jtidg- 
ment  by  Action. 

"The  plaintiffs  complain  of  the  de- 
fendant, and  allege,  that  heretofore, 
to-wit,  on  the  3d  day  of  December, 
1855,  the  above  named  Philander 
Wheeler  recovered  a  judgment  in  the 
supreme  court  of  the  state  of  ^lew 
York  against  the  said  defendant,  in 
an  action  upon  contract,  for  the  sum 
of  eleven  hundred  and  thirty-four  dol- 
lars and  eighteen  cents,  damages  and 
costs,  which  said  judgment  was  duly 
docketed  in  the  ofBce  of  the  clerk  ot 
the  county  of  Dutchess,  in  said  state, 
on  the  3d  day  of  December,  1855,  in 
which  action  said  Philander  was  plain- 
tiff, and  said  Orville  was  defendant, 
which  judgment  still  remains  undis- 
charged and  unpaid,  and  not  reversed 
or  set  aside,  and  is  now  in  full  force 
and  effect,  and  upon  which  judgment 
execution  hath  not  been  issued;  that 
after  the  rendition  of  said  judgment, 
and  on  or  about  the  15th  day  of  De- 
cember, in  the  year  1855,  the  said  Phil- 
ander died,  leaving  a  last  will  and 
testament,  and  codicil;  that  said  Phil- 
ander was,  up  to  the  period  of  his 
death,  a  resident  of  the  town  of  Salis- 
bury, in  the  state  of  Connecticut;  that 
after  the  death  of  tbe  said  Philander 
Wheeler,  said  last  will  and  testament, 
with  codicil,  was  duly  proven  in  the 
court  of  probate  for  the  district  ot 
Salisbury,  in  said  state  of  Connecticut, 


a  court  duly  organized,  having  author* 
ity  to  take  proof  of  wills  and  admit 
the  same  to  probate,  and  appoint  sueh 
administrators  as  next  described,  un- 
der and  by  virtue  of  the  laws  of  the 
state  of  Connecticut;  and  said  plain- 
tiffs  were,  by  said  probate  eourt,  duly 
appointed  administrators,  with  the  will 
annexed,  of  the  goods,  chattels  and 
credits  which  were  in  said  state  of 
Connecticut,  of  the  said  Philander,  de- 
ceased; that  thereupon  said  plain tifb 
accepted  said  appointment,  were  duly 
qualified  and  entered  upon  the  die- 
charge  of  the  duties  of  such  admin- 
istrators; that  afterwards,  and  on  the 
29th  day  of  February  last,  said  plain- 
tiffs were  duly  appointed  by  the  sur- 
rogate of  the  county  of  Dutchess,  in 
the  state  of  New  York,  administrators, 
with  the  will  and  codicil  annexed,  of 
all  the  goods,  chattels  and  credits, 
which  were  of  the  said  deceased  in 
said  state  of  New  York,  and  there- 
upon were  duly  qualified,  and  entered 
upon  the  discharge  of  the  duties  of 
said  office;  that  said  defendant  re- 
sided  in  said  county  of  Dutchess  at 
the  period  of  the  death  of  the  said 
Philander,  and  immediately  previous 
thereto  he  had  assets  which  then  were, 
or  before  the  appointment  of  said 
plaintiffs  as  such  administrators  by  said 
surrogate  of  the  county  of  Dutchess, 
came  within  said  county  of  Dutchess. 
"Wherefore  plaintiffs  ask  the  judg- 
ment of  this  court  in  their  favor,  that 
execution  may  issue  upon  said  judg- 
ment against  said  defendant  in  the 
name  of  the  plaintiffs,  to  be  levied  of 
any  lands  which  the  defendant  held 
when  the  said  judgment  was  docketed, 
or  for  such  further  or  other  order, 
judgment  or  relief  as  may  be  meet 
and  proper,  with  costs  of  suit."  Wheel- 
er 1?.  Dakin,  12  How.  Pr.  (N.  Y.)  537. 
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I.     Satisfaction  Piece,  748 

n.    Entry,  749 

A.  On  Payment,  749 

B.  On  Execution,  749 

CROSS-EEPERENCE : 
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',   one  thousand  eight  him- 


the  year  one  thousand  eight  hundred 

and .  A.  B.  v,   C.  D. 

(City  and)   county  of  — ■ ,  ss.: 

Satiafaotion  is  acknowledged  between 
A.  B.f  plaintiff,  and  C.  D.,  defendant, 
of  a  plea  of  trespass  on  the  case  (or 

as  the  action  is),  for dollars 

damages  and   costs    (or  of  a  plea   of 

debt  for dollars  of  debt  and 

— — —  dollars   damages  and   costs). 

Judgment  docketed   the  day 

of  

dred  

Taken  and  acknowledged  before  me 

this day  of y  18—,  by 

the  said  A.  B.,  known  to  me  (o^  proved 
to  my  satisfaction)  to  be  the  plaintiff 
in  the  above  entitled  cause  (or  by  the 
said  E.  F.,  known  to  me  [or  proved  to 
my  satisfaction]  to  be  the  attorney  for 
the  plaintiff  in  the  above  entitled 
cause  [or  by  the  said  K.  L.,  known  to 
mo,  etc.]  to  be  the  executor  [or  admin- 
istrator] of  the  said  A.  B.,  deceased). 
M.  N.,  commissioner  of  deeds. 

A.  B. 
(Or  E.  P.,  attorney  for  plaintiff,  or 

K.  L.,  executor  of  A.  B.,  deceased, 

etc.) 

Burr.  App.  469,  §956. 

n.    Entry. 

A.     Entry    of    SatU faction    of   Judg- 
ment on  Payment. 
(At  the  end  of  the  judgment  record, 
add    the   following):      Afterwards,    to* 

wit,     on     the     Monday     of 

-,  in  the  term  of  (January),  in 


the  year  of  our  Lord  one  thousand  eight 

hundred ,  before  the  (justices) 

of  the  court  of  (of 

the  people)   of  the  state  of  , 

at  the in  the  city  of 


comes  the  aforesaid  plaintiff,  by  his 
attorney  aforesaid  (or  by  L  J.,  his 
attorney,  in  this  behalf  thereto  spe- 
cially constituted),  and  acknowledges 
himself  to  be  satisfied  by  the  said  de- 
fendant, of  the  damages,  costs  and 
charges  aforesaid  (or,  in  debt,  of  the 
debt  and  damages  aforesaid).  There- 
fore let  the  said  defendant  be  thereof 
acquitted,  etc.  Burr.  App.  97,  §187; 
Caines'  Forms  283;  Till.  Forms  149. 

B.  Entry  of  Satisfaction  of  Judg- 
ment on  Return  of  Fieri  Facias, 

Afterwards,  to-wit,  on  the  

Monday  of ,  in  January  term, 

in  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  the  said 

plaintiff  comes  here  into  court,  by  his 
attorney  aforesaid,  and  prays  the  writ 


of  (the  people  of)  the  state  of  New 
York,  of  fieri  facias,  to  be  directed  to 

the  sheriff  of  the  county  of  

for  levying  the  said  sum  of  

dollars,  being  the  (damages  aforesaid 
in  form  aforesaid  assessed),  and  it  is 
granted  to  him,  returnable  before  the 

justices    of    the    court    of 

of  the  (people)  aforesaid,  in 

days  from  the  receipt  thereof 


by  the  said  sheriff.     And  now  at  this 

day,   that  is  to   say,  on  the  

Monday  of  in  •  term, 

in  the  year  last  aforesaid  (the  term 
in  or  after  which  the  sixty  Mays  ex- 
pire), before  the  said  justices  of  the 

court   of  aforesaid, 

at  the 


in  the  city  of 


comes  the  said  plaintiff  by  his  said 
attorney,  and  the  sheriff,  to-wit,  fl.  B., 
esq.,   sheriff   of    the    said    county    of 

f  now  here  returns  that  he  has 

caused  to  be  levied  of  the  goods  and 
chattels  of  the  said  defendant  the  said 

sum  of dollars,  as  by  the  said 

writ  he  was  commanded.  And  here- 
upon the  said  plaintiff  freely  here  in 
court  acknowledges  that  he  is  fully  paid 
and  satisfied  all  such  damages  so  as- 
sessed as  aforesaid,  together  with  his 
costs  of  suit,  and  all  reasonable  charges 
for  executing  the  said  execution: 
Therefore  let  the  lands  and  goods  of 
the  said  defendant  be  forthwith  dis- 
charged of  the  said  execution,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided.  Burr.  App. 
97,  §188;  Gaines'  Forms  283;  Till. 
Forms  149. 
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Beport  of  Gommissiondrs  of  Sale  in 

Partition; 
Order  To   Confirm   Sale. 

L    Notice   of   Sale   of   Beal   Property 
TJlider  Foreclosnre  or  PartitioiL 
By  virtue  of  a  judgment  of  foreclos- 
ure and  sale  (or  of  partition  and  sale), 
made  in  the  above  entitled  action  on 

the day  of >  18 — ,  the 

Bubscriber,  a  referee,  for  that  purpose 

duly  appointed,  will  sell,  at  y 

in  ,   on   the day   of 

o'clock  in 


the 


-,  18~,  at 


-noon  of  that  day,  the  real 


estate  (and  mortgaged  premises)  di 
rected  by  said  judgment  to  be  sold, 
and  therein  described  as  follows  (de- 
scribe premises,  each  lot  separately). 
(Date  and  signature  of  referee  and 
attorney.)     2  Abb.  Forms  608. 

n.    Beferee's  Beport  of  Sale  in  Par- 
tition,   Foreclosure,    or    Other 
Action. 
To  the court  of , 

In  pursuance  of  a  judgment  of  this 
court,  in  this  action,  bearing  date  the 

day  of ,  18—,  1,  B. 

F.,  referee,  to  whom  the  execution 
thereof  was  confided,  do  report: 

That  I  caused  notice  of  the  time  and 
place  of  sale  of  the  premises  mentioned 
in  the  judgment,  containing  a  brief 
description  thereof,  to  be  published 
(here  state  mode,  so  as  to  show  com- 
pliance with  the  directions  of  the  judg- 
ment and  rules  of  court).  And  agree- 
ably to  said  notice,  I  did,  at  the  time 
and   place   specified   in   the    notice,   to- 

wit,   the  day    of -, 

18 — ,  at  noon,  attend  at  the  

in  said  city,  and  exposed  said  premises 
for  sale,  by  public  auction  to  the  high- 
est bidder. 

And  I  further  report  that  the  said 
premises  were  then  and  there  fairly 
struck    off   and    sold     to     M.     N.     for 

dollars,  he  being  the  highest 

bidder  therefor,  and  that  being  the 
highest  sum  bid  for  the  same. 

(Or,  where  there  are  several  parcels): 
And  I  further  report  that  the  several 
lots  or  parcels  of  land  so  directed  to 
be  sold  as  aforesaid,  were  put  up  for 
sale  separately,  and  were  each  and 
every  of  them  fairly  struck  off  and  sold 
to  M.  N.,  for  the  following  sums  re- 
spectively (here  name  the  parcels  and 
prices);  those  sums  being  the  highest 
sums  bid  for  the  said  lots  respectively, 
and  the  said  M.  N.  being  the  highest 
bidder    therefor;    which   several    sums 


amount  in  the  aggregate  to  ■■■    ■ 

dollars.* 

And  I  do  further  report  that  I  re- 
ceived from  the  said  purchaser  the 
amounts  so  bid  by  him  as  above  men- 
tioned, and  that  thereupon  I  executed, 
acknowledged  and  delivered  to  said 
purchaser  the  usual  referee's  deed  for 
said  premises,  and  that  I  have  paid 
over  and  disposed  of  the  purchase- 
money  or  proceeds  of  sale  as  follows, 
viz.: 

I  have  retained  in  my  hands  the  sum 

of dollars,  being  the  amount 

of  my  fees  and  expenses  on  said  sale. 

I  have 'paid  (here  enumerate  in  de- 
tail the  payments  made,  according  to 
the  judgment;  and  in  case  of  a  surplus 
in  foreclosure,  add):  and  I  have  depov 
ited    the   balance,   being   the    sum    of 

dollars,  in  the  hands  of  the 

county  treasurer  of county  to 

the  credit  of  the  clerk  of  this  courtp 
as  directed  by  said  judgment. 

(In  case  of  a  deficiency  in  foreclos- 
ure, substitute  for  the  foreclosure  sen- 
tence): And  I  have  paid  the  plaintiff, 
through  his  attorney,  the  whole  of  the 
residue,  being  the  sum  of dol- 
lars; and  I  also  report  that  the  defi- 
ciency due  to  the  plaintiff  from  the 
defendant  Y.  Z.,  and  for  which  he  is 
personally  liable  under  the  judgment 
herein,  is dollars,  with  inter- 
est from  the  date  of  this  my  report.  1 
have  taken  receipts  for  the  sum  so 
paid,  which  are  hereto  annexed.  The 
schedule  hereto  annexed  contains  a 
statement  of  the  sums  thus  received 
and  paid  out. 

(I  do  also  report  that  I  have  let  the 
said  3C.  N.  into  the  possession  of  said 
premises.) 

All  which  is  respectfully  submitted. 
2  Abb.  Forms  608. 

m.  Beferee'8  Beport  of  Sale  in  Par- 
tition, Foredoenre,  or  Otber 
Action,  Where  Purchaser  Has 
Not  Completed  His  Purchase. 

(As  in  preceding  form  to  the  *,  con- 
cluding thus): 

That  the  terms  and  conditions  of 
such  sales  were  reduced  to  writing,  and 
made  known  to  the  persons  attending 
such  sale,  previous  to  putting  up  said 
pren^ises,  and  were  as  follows  (that 
the  purchaser  of  each  lot  or  separate 
parcel,  was  to  pay  ten  per  cent,  of  the 
purchase  money  down,  on  the  day  of 
sale,  and  the  residue  when  the  sale 
should  be  confirmed  and  the  deed  de- 
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livered).  And  that  the  said  M.  N.  has 
signed  the  written  conditions  of  saie 
above  mentioned,  together  with  an  ac* 
knowledgment  that  he  has  purchased 
the  premises  upon  those  terms,  and  he 
has  paid  to  me  the  amount  required 
to  be  paid  down.  * 

All  of  which  is  respectfully  sub* 
mitted.     2  Abb.  Forms  610. 

IV.  Order    Setting    Aside    Sale    on 

aroimd  of  mrtake    and    In- 
adequacy of  Price. 

(As  in  IX,  adding  at  the  end): 
And  that  the  ssde  be  set  aside  on 
condition  that  the  defendant  pay  to 
M.  N.,  the  purchaser,  upon  demand, 
his  costs  and  expenses  attending  the 
purchase,  which  are   hereby  fixed  and 

allowed   at  dollars,   together 

with  dollars  costs  of  attend- 
ing this  motion. 

And  it  is  further  ordered  that  if  the 
said  condition  be  complied  with,  the 
plaintiff  be  at  liberty  to  cause  the 
mortgaged  premises  to  be  again  exposed 
for  sale  by  the  same  referee,  and  ac- 
cording to  the  directions  in  the  judg- 
ment in  this  action;  and  that  the  costs 
and  expenses  of  the  former  notice  and 
sale  on  the  part  of  the  plaintiff,  to  be 
ascertained  and  declared  by  said  ref- 
eree in  his  report  of  such  second  sale 
be  included  in  the  costs  of  this  action, 
and  be  chargeable  with  the  other  costs 
of  this  action,  upon  the  mortgaged 
premises;  and  that  a  copy  of  this  order 
be  forthwith  served  on  the  attorney 
for  the  plaintiff,  and  also  on  the  pur- 
chaser or  his  counsel.  2  Abb.  Forms 
612. 

V.  Bond  Seqnired    as    Condition    of 

Ordering  Be-Sale. 

Know  all  men  by  these  presents,  that 

we,  W.  X.  and  Y.  Z.,  of ,  are 

held  and  firmly  bound  unto  A.  B.,  of 
,  in  the  sum  of dol- 
lars, lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said 
obligee,  his  executors,  administrators, 
and  assigns,  for  which  payment  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  and  each  of  our  heirs,  execu* 
tors  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents.  Sealed 
with  our  seals..  Dated  the  • 
day  of ,  18—. 

Whereas,  at  a  special  term  of  the 
supreme  court  of  the  state  of  New 
York,  held  at  the  city  hall,  in  the  city 

of  New  York,  on  the  day  of 

,  18~~*  an  order  was  duly  en- 


tered in  the  above  entitled  cause,  set- 
ting aside  the  sale  of  the  premises 
heretofore  had  under  the  judgment  in 
'said  cause,  and  described  in  tne  com- 
plaint in  this  action;  and  ordering  a 
resale  of  the  same,  upon  the  defen&nt 
filing  a  bond  with  sureties,  to  be  ap- 
proved by  a  judge,  that  at  least  the 
sum  of  dollars,  and  the  ex- 
penses of  a  resale,  shall  be  bid  by  a 
bona  fide  bidder  at  said  resale.  Now 
the  condition  of  this  obligation  is  such 
that  if,  on  said  resale,  there  shall  be 

a  bona  fide  bid  of dollars,  and 

in  addition  thereto  of  a  sum  sufficient 
to  pay  the  expense  of  said  resale,  and 
such  bidder  shall  then  and  there,  if 
the  property  is  struck  down  to  him, 
complete  his  bid  as  required  by  the 
terms  of  said  resale,  then  this  obliga- 
tion to  be  void;  otherwise  to  be  and 
remain  in  full  force  and  virtue.  2 
Abb.  Forms  613. 

VI.  Order  Oonflrmlng  Beferee'a  Report 
of  Sale. 

On  reading  and  filing  the  report  of 
B.  F.,  esq.,  referee,  appointed  to  sell 
the  premises  described  in  the  complaint 
in  this  action,  which  report  bears  date 

the day  of ,  18 — ,  and 

on  filing  proof  of  service  of  due  notice 
of  this  motion  on  all  the  parties  who 
have  appeared  in  this  action: 

Ordered,  that  the  said  report  be,  and 
the  same  is  hereby  in  all  respects  con- 
firmed.    2  Abb.  Forms  610. 

vn.    AiOdavit   To    Move    To   Compel 
Purchaser    To    Oomidete    His 
Purchase. 
O.  P.,  being  sworn,  saith:     That  he 
is  one   of  the  plaintiff's  attorneys  in 
this  action;  that  the  action  was  insti- 
tuted for   (the   foreclosure  of  a  mort- 
gage),   and   the    (mortgaged)    premises 
were  offered  for  sale,  under  the  direc- 
tion of  the  sheriff  of  county 

(or  of  B.  F.,  esq.,  referee,  whose  re- 
port of  sale  is  hereto  annexed),  ion  the 

day  of  ,  18 — ,  under 

the  usual  terms  of  sale,  and  purchased 
by  M.  N.;  that  by  the  terms  of  sale, 
the  deed  was  to  be  delivered  to  the 
purchaser,  and  the  purchase  money  was 
to  be  paid  to  the  sheriff   (or  to   said 

referee)     on     the day     of 

f    18 — .      That    said    purchaser 

declines  to  complete  his  purchase,  alleg- 
ing that  the  proceedings  in  foreclosure 
are  irregular  and  void  in  this,  viz.  (here 
indicate  the  objections  made,  e.  g., 
thus):    that   the   summons  is   not   cor- 
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rectly  published,  and  that  the  defend- 
ants W.  X.  and  Y.  Z.,  who  are  pro- 
ceeded against  by  advertisement,*  are 
not  foreclosed  thereby.  Deponent  fur 
ther  states  that  a  copy  of  said  sum- 
mons, as  advertised,  is  hereto  annexed. 
2  Abb.  Forms  611. 

VOX  Notice  of  Motion  To  Compel 
Pnrchaaer  To  Complete  His 
Pnrchaee. 

Take  notice  that  on  the  af&davit  of 
which  a  copy  is  herewith  served,  and 
on  the  judgment  and  proceedings  in 
this  cause,  the  undersigned  will  move 
the  court,  at  a  special  term  thereof  to 

be  held  at ,  on  the  

day   of  ,   18 ,  at  


o'clock  in  the 


noon,  or  as  soon 


thereafter  as  counsel  can  be  heard,  for 
an  order  requiring  you  to  complete  your 
purchase  mentioned  in  said  affidavit,  and 
pay  the  amount  bid  therefor,  and  for 
such  other  relief  as  may  be  just,  to- 
gether with  the  costs  of  this  motion. 
(Address  to  purchaser.)  2  Abb. 
Forms   610. 

DL    Order   Compelling    Purchaser    To 
Complete  His  Pnrcluwe. 

On  reading  and  filing  the  affidavit 
of  O.  P.  (and  the  report  of  R.  F.,  esq., 
referee  herein),  and  after  hearing  O.  P. 
for  the  motion,  and  Q.  R.  (or  and  on 
proof  of  service  of  diie  notice  of  this 
motion,  and  no  one  appearing)  in  op- 
position: 

Orderecl,    that    said    motion    be    and 
the  same  hereby  *  is  granted.     2  Abb. 
Forms  611. 
Z.    Order  Discharging  Pnrchaaer. 

(As  in  preceding  form  to  the  *,  con- 
tinuing): denied,  and  that  M.  N.,  the 
purchaser,  be  discharged  from  his  said 
purchase. 

And  it  is  further  ordered  that  B.  F., 
esq.,  the  referee  in  this  action  (or  the 

sheriff  of  said  county),  repay 

to  said  M.  N.  his  said  deposit. 

And  it  is  further  ordered  that  the 
plaintiff  pay  to  said  M.  N.,  on  demand 

(or  within days  after  service 

of  this  order),  (interest  thereon  from 
the  time  when  the  purchase  was  to 
have  been  completed,  together  with) 
his  expenses  of  examining  the  title, 
which  are  hereby  fixed  and  allowed  at 

the  sum   of  dollars,   together 

with dollars  costs  of  this  mo- 
tion.    2  Abb.  Forms  612. 
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county,   greeting:      (Seal.) 
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We  command  you  .  that  without  de- 
lay you  make  known  unto  the  select- 
men and  town  clerk  of  said  Duxbury 
and  them  warn  to  assemble  at  the  town 
clerk's  office,  or  at  some  other  public 
place  appointed  for  the  purpose  in  said 
town^  there  by  you  made  known,  and 
be  present  at  the  draft  and  selection 
of  one  person  qualified  to  serve  as 
juror,  of  good  moral  character,  of  sound 
judgment,  and  free  from  all  legal  ex- 
ceptions, to  serve  as  traverse  juror, 
at  our  supreme  judicial  court,  to  be 
holden  at  Plymouth,  within  and  for 
our  county  of  Plymouth,  on  the  third 
Tuesday  of  May  next.  And  you  will 
take  care  'that  the  meeting  for  the 
draft  of  such  juror  be  held  not  less 
than  seven  days,  and  not  more  than 
twenty-one  days,  before  the  day  when 
they  are  required  to  attend. 

We  also  command  you,  that  four 
days,  at  least,  before  the  day  when 
they  are  required  to  attend,  you  sum- 
mon the  person  so  drawn  and  selected, 
to  attend  at  our  said  court,  on  Tues- 
day the  eighteenth  day  of  said  May 
at  11   of  the  clock  in  the  forenoon. 

Hereof  fail  not,  and  make  due  re- 
turn of  this  venire,  with  your  doings 
herein,  to  the  clerk's  office,  four  days 
before  the  opening  of  said  court. 

Witness.  Marcus  Morton,  Esquire, 
at  Plymouth,  the  twenty- fourth  day  ot 
April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty- 
six. 

•Wm.  H.  Whitman,  clerk. 

Com.  V,  iBesse,  143  Ma^.  80,  8  N.  K 
878. 

B.     Venire  for  Foreign  Jury    (From 
Another  County), 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of 
Schenectady  (the  county  from  which 
the  jury  is  to  come).,  greeting: 
(Seal.) 

We  command  you,  that  you  cause 
to  come  before  our  justices  of  our 
Supreme  Court  of  Judicature,  at  the 
City  Hall  in  the  city  of  New  York, 
on  the  first  Monday  of  May  next  (the 
term  following  the  circuit  at  which 
the  cause  is  to  be  tried),  (or  before 
the  justices  of  the  supreme  court,  cir- 
cuit judges,  or  some  or  one  of  them, 
at  a  circuit  court  to  be  held  in  and 
for  the  county  of  Rensselaer),  (the 
county  where  the  cause  is  to  be  tried), 
at  the  court-house  in  the  city  of 
Troy,  in  the  said  county  of  Bensselaer, 

46 


on  the 


day  of 


(the 


time  of  holding  the  circuit),  If  they, 
or  any  or  either  of  them  shall  sooner 
come,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided), twelve  good  and  lawful  men 
of  your  county,  each  of  whom  shall 
be  assessed  for  personal  property  be- 
longing to  him  in  his  own  right,  to 
the  amount  of  two  hundred  and  fifty 
dollars,  or  who  shall  have  a  freehold 
estate  in  real  property  in  your  county 
belonging  to  him  in  his  own  right,  or 
in  the  right  of  his  wife,  to  the  value 
of  one  hundred  and  fifty  dollars,  free 
from  all  reprises,  debts,  demands  or 
incumbrances  whatsoever,  by  whom  the 
truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin 
either  to  A.  B.  the  plaintiff,  or  C.  D. 
the  defendant,  to  make  a  certain  jury 
of  the  country  between  the  parties 
aforesaid,  in  a  plea  of  trespass  on  the 
case  (or  whatever  the  action  is),  be- 
cause as  well  the  said  plaintiff  as  the 
said  defendant  between  whom  the  con- 
troversy is,  have  put  themselves  upon 
the  jury.  And  have  you  then  there 
the  names  of  those  jurors,  and  this 
writ.  Witness  (Greene  C.  Bronson), 
Esquire,  our  Chief  Justice  at  the 
(capitol  in  the  city  of  Albany,  the 
eighteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  forty-six). 

f  ,  clerks. 

E.  P.,  attorney. 

Burr.  App.  485,  §990;  Till.  Forms 
69. 

n.    Betnm  by  Officer  to  Venire. 

Duxbury,  April  28,  1886. 
PljTnouth,  Ss. 

In  obedience  to  this  venire,  I  have 
this  day  served  the  same  upon  the 
selectmen  and  town  clerk  of  said  town, 
and  on  the  twenty-eighth  day  of  April, 
1886,  Robert  T.  Randall  was  openly 
drawn  by  one  of  the  selectmen  from 
the  jury  box,  to  serve  as  traverse  juror 
at  the  sa^d  court;  and  on  the  twenty- 
ninth  day  of  April,  1886,  I  summoned 
said  person  to  attend  said  court,  by 
reading  to  him  this  venire,  with  the 
endorsement  thereon  of  his  having  been 
drawn  (or  by  leaving  at  his  place  ot 
abode  a  written  notification  of)  his 
having  been  drawn  traverse  juror  as 
aforesaid,  and  of  the  time  and  place 
of  the  sitting  of  the  said  court  and 
the  time  when  he  will  be  required  to 
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attend;   and  now  make  return  of  tMs 
venire. 

Wm.  J.  Alden, 

Constable  of  the  town  of  Duzbury. 

Com.  t?.  Besse,  143  Mass.  80,  8  M.  K 
878. 

in.     Order  for  Oertiflcatloii  of  Jury 
List  Nunc  Pro  Tunc. 

''It  appearing  to  the  court  that 
James  Tobin,  Charles  S.  Bohlor,  Chas. 
H.  Sibley  and  Walter  A.  Clark,  four 
of  six  jury  commissioners  who  revised 
the  list  of  grand  and  traverse  jurors 
at  the  time  of  the  last  revision  pre- 
scribed by  law,  are  here  in  court,  the 
two  other  jury,  commissioners,  Chas. 
Spaeth  and'  Joshua  K.  Evans,  having, 
since  the  date  of  said  revision,  de- 
parted this  life,  and  that  said  sur- 
viving commissioners  are  ready  to  cer- 
tify that  the  list  made  out  at  said 
revision  and  now  presented  to  them, 
contains  all  the  names  placed  in  the 
grand  and  the  traverse  jury  boxes 
respectively  at  said  last  revision.  And 
the  clerk  of  this  court,  who  is  ex- 
ofiicio  clerk  of  said  board  of  jury  com- 
missioners, is  also  ready  to  certify  to 
said  list,  and  that  the  names  of  the 
grand  jurors  mentioned  in  the  thirl 
plea  in  abatement  are  in  the  jury  box 
by  them  revised  and  on  the  list  made 
out  by  them  at  said  revision. 

"It  is  ordered  that  said  commis- 
sioners and  said  clerk  be  allowed  to 
certify  said  list  nunc  pro  tunc.''  Jack- 
son f7.  State,  76  Qa.  551. 

IV.  Cliallenge  to  the  Array. 

(Title  of  the  cause.) 

And  now,  at  this  day,  to- wit:  (the 
time  and  place,  etc.),  came  as  well 
the  aforesaid  plaintiff,  as  the  afore- 
said defendant,  by  their  respective  at- 
tomies  aforesaid,  and  the  jurors  of  the 
jury  empaneled  in  this  cause,  being 
summoned,  also  came,  and  hereupon, 
the  said  (defendant)  challenges  the 
array  of  the  said  panel;  because  he 
says,  that,  etc.  (here  set  forth  the 
matter  of  challenge  with  certainty  and 
precision),  and  this  he  is  ready  to 
verify:  Wherefore,  he  prayeth  judg- 
ment, and  that  the  said  panel  may  be 
quashed. 

G.  H.,  attorney  for  defendant. 

Burr.  App.  70,  §140;  Yates'  Forms 
72. 

V.  Challenge  to  the  Array,  XSntry  of. 

(After  appearance  of  the  jury  in 
the  postea,  proceed  as  follows):     And 


hereupon  the  said  defendant,  by  G.  H , 
his  attorney,  ehallenges  the  array  ot 
the  said  panel  because  he  says  that, 
etc.  (here  set  forth  the  cause  of  chal- 
lenge). Wherefore  he  prays  judgment, 
and  that  the  said  panel  may  be 
quashed,  etc.  Burr.  App.  96,  {186; 
Yates'  F(^m8  782. 

VL    Plea  to  Challenge  of  Jury. 

And  hereupon  the  people  aforesaid, 
by  Alanson  Munger,  District  Attorney 
of  the  county  of  Tioga  aforesaid,  an- 
swers the  said  challenge  so  made  by 
the  said  John  M.  Thurston,  and  says, 
that  after  the  drawing  .  of  the  said 
thirty-six  jurors,  before  mentioned,  for 
said  court  of  Oyer  and  Terminer,  in 
due  and  legal  manner,  the  said  order 
of  the  said  Wm.  H.  Shankland,  one 
of  the  justices  of  the  Supreme  Court, 
ordering  and  directing  the  drawing  of 
twenty-four  additional  petit  jurors  to 
attend  the  said  term  of  the  said  court 
of  Oyer  and  Terminer,  was  obtained, 
served  and  filed  with  the  clerk  of  said 
county  of  Tioga;  that  after  the  time 
of  drawing  the  said  thirty-six  jurora, 
and  before  the  time  for  the  drawing 
of  the  said  twenty-four  additional 
jurors,  under  and  in  pursuance  of  said 
order,  a  new  return  of  jurora  had  been 
made  by  the  proper  town  ofiieers  of 
the  several  towns  in  the  said  county 
of  Tioga,  as  provided  by  statute,  to 
the  said  clerk;  that  thereupon  and  be- 
fore the  time  for  drawing  the  said 
twenty-four  additional  jurors,  the  said 
county  clerk  Md  destroyed  (as  he  was 
required  by  law  to  do)  the  list  of 
jurors  or  ballots  from  which  the  jurors 
to  attend  the  court  of  Oyer  and  Ter- 
miner of  said  county  had  theretofore 
been  drawn,  and  that  the  said  twenty- 
four  additional  jurors,  so  required  by 
said  order,  were  drawn  in  manner  and 
form  directed  by  statute  in  such  eases 
made  and  provided,  by  the  said  clerk 
from  and  out  of  said  new  lists  of 
jurors,  so  newly  furnished  to  him,  the 
said  clerk  as  aforesaid,  and  that  the 
full  number  of  twenty-four  additional 
jurors  were  drawn  out  of  the  proper 
lists  or  ballots,  in  pursuance  of  said 
order  and  in  the  manner  provided  by 
law,  and  the  twenty-four  jurors  thus 
drawn,  as  last  aforesaid,  were  duly 
summoned,  which  said  people  are  ready 
to  verify,  wherefore  they  pray  judg- 
ment that  the  said  panel  may  not  be 
quashed,  etc.  People  v,  Thurston,  2 
Park.  Cr.  (N.  Y.)  49,  54. 
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Vn.    SeplicatiQn  to  Plea  to  Oliallenge 
of  Jury. 

And  the  said  John  M.  Thurston,  pro- 
testing that  the  said  answer  and  the 
matters  therein  contained,  are  not  a 
sufficient  answer  in  law  to  said  chal- 
lenge; replies  to  said  answer  that 
twentj-four  additional  jurors  were  not 
drawn,  as  required  by  said  order,  or 
in  manner  and  form  directed  by  the 
statute  in  such  case  made  and  pro- 
vided, by  the  said  clerk,  and  that  the 
full  number  of  twenty-iour  additional 
jurors  were  not  drawn  from  and  out 
of  the  proper  list  or  ballots,  in  pur- 
suance of  said  order,  or  in  the  manner 
provided  by  law,  but  that  one  of  the 
jurors  of  the  twenty-four  drawn,  in 
pursuance  of  said  order,  was  also  one 
of  the  thirty-six  petit  jurors  previous- 
ly drawn  for  said  term  of  said  court 
of  Oyer  and  Terminer,  and  was  net 
an  additional  juror  thereto,  and  that 
but  twenty-three  additional  jurors  were 
in  fact  drawn  in  pursuance  of  said 
order.  And  this  he  is  ready  to  verify; 
wherefore,  as  before,  he  prays  judg- 
ment that  the  panel  may  be  quashed, 
etc.  People  v,  Thurston,  2  Park.  Cr. 
(N.  T.)  49,  54. 

VOX    Notice  of  Motion  for  Foreign 
Jury. 

Sir — Please  to  take  notice,  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will 
be  moved,  at  the  next  special  term,  to 
be  held  at  the  capitol  in  the  city  of 
Albany,  on  the  first  Tuesday  of  (April) 
next,  that  the  issue  in  this  cause  be 
tried  by  a  jury  to  be  summoned  from 

the  county  of .    Dated,  March 

14th,  1846« 

Yours,  etc., 
G.  H.y  attorney  for  defendant, 
(or    plaintiff). 
To  E.  F.,  esquire,     attorney  for  plain- 
tiff  (or  defendant). 
Burr.  App.  211,  {417. 

IX.  Order  for  Poreign  Jury. 

On  reading  and  filing  an  affidavit  of 
due  service  of  notice  of  motion  in  this 
cause,  and  on  motion  of  Mr.  L  J.,  of 
counsel  for  the  defendant,  no  one  ap- 
pearing to  oppose,  Ordered,  that  the 
issue  joined  in  this  cause  be  tried  by 
A  i^^f  to  be  taken  and  summoned 
from  the  body  of  the  county  of  (Bich- 
mond).    Burr.  App.  460,  {928. 

X.  ITotice  Of  Motion  for  a  Special 

Jury. 
Take  notice  that  on  an  affidavit  of 


which  a  copy  is  herewith  served  upon 
you,  and  upon  the  pleadings  and  pro- 
ceedings in  this  action,  the  undersigned 
will  move  the  court,  at  a  special  term 

to  be  held  at  the  courthouse  in ^ 

in  the  county  of  (or  at  the 


city  hall  in  the  city  of 
the  day  of 


),  on 
,  18—,  at 
o'clock  in  the  forenoon  of 
that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  an  order  that  a 
special  jury  be  struck  for  the  trial  of 
this  action.    2  Abb.  Forms  460. 

Notice  of  Motion  for  a  Special  Jury  (5). 
(Title  of  the  cause.) 

Sir: — ^Please  to  take  notice,  that  up- 
on the  affidavit,  with  a  copy  whereof 
you  are  herewith  served,  this  court 
will  be  moved,  at  the  next  special 
term,  to  be  held  at  the  capitol  in  the 
city  of  Albany,  on  the  first  Tuesday 
of  (April)  next,  that  a  special  jury  be 
struck  for  the  trial  of  the  issue  in 
this  cause.     Dated,  March  14thy  1846. 

Yours,  etc., 
(3-.    H.,    attorney    for    defendant     (or 

plaintiff). 
To  E.  F.,  esquire,  attorney  for  plain- 
tiff (or  defendant). 
Burr.  App.  210,  §416. 

ZI.    Affidavit  To  Move  for  a  Special 
Jnry. 

A.  B.,  of  ,  being  duly  sworn, 

says: 

I.  That  he  is  the  plaintiff  in  the 
above  entitled  action. 

n.  That  the  same  is  brought  against 
the  defendant  for  publishing  of  this 
plaintiff,  in  his  official  character  as 
(state  the  office),  the  following  libel- 
ous and  scandalous  words,  to-wit  (in- 
sert the  words  charged).  And  this  de- 
ponent further  says  that  the  said 
words  so  as  aforesaid  uttered  and  pub- 
lished of  this  deponent  are  wholly 
false.    2  Abb.  Forms  461. 

xn.    Order  for  Special  or  Stmck  Jnry 
(a). 

On  motion  of  Mr.  J.,  of  counsel  for 
the  plaintiff,  and  after  hearing  counsel 
in  opposition  thereto,  ordered  that  a 
special  jury  be  struck  for  the  trial  of 
this  cause  (and  that  the  plaintiff  pay 
seven  dollars  costs  of  opposing  this 
motion).     Burr.  App.  459,  {922. 

Order  for  a  Special  or  Struck  Jury  (h). 
On    reading  and   filing   the   annexed 
notice  of  motion  (and  proof  ot  service 
thereof)  and  the  affidavit  of  ■, 

and  on  motion  of  G.  H.,  after  hearing 
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Q.  B.  (or  no  one  appearing)  in  opposi- 
tion: 

Ordered  that  a  special  jury  be  struck 
for  the  trial  of  this  action,  for  the 
purpose  of  trying  the  same  at  the  next 
circuit  court,  appointed  to  be  held  in 

and   for   the    county  "of  ,    at 

,     on     the    day     of 

,  18—.    2  Abb.  Forms  461. 

Zin.  Application  for  EUsoib  To  Sum- 
mon Special  Jnry  in  Oriminal 
Case. 

"State  of  Missouri,  plaintiff,  v,   Mar- 
shall J.  Hultz,  defendant. 

"The  state  comes  by  her  attorney, 
and  moves  the  court  for  an  order  ap- 
pointing one  or  more  impartial  persons 
to  act  as  elisors  in  summoning  the 
special  venire  ordered  in  this  cause, 
and  to  do  and  perform  all  other  func- 
tions and  duties  devolved  upon  the 
sheriff  in  the  further  conduct  of  the 
trial  thereof,  for  the  reasons  follow- 
ing: Because  said  sheriff  and  coroner 
are  unduly  biased  and  prejudiced  in 
favor  of  the  defendant  in  the  cause, 
and  will  not  for  said  reason  impar- 
tially summon  the  venire  ordered  and 
return  an  unbiased  and  impartial  per- 
sons thereon,  or  execute  impartially 
the  other  duties  involved  in  the  trial 
of  said  cause. 

"(Signed)  C.  H.  Gordon. 

"C.  H.  Oordon,  prosecuting  attorney 
for  the  state,  makes  oath  and  says 
he  believes  the  matters  and  facts  as 
set  out  in  the  foregoing  motion  are 
true. 

"(Signed)  O.  H.  Gordon. 

"Subscribed  and  sworn  to  before  me 
this  nineteenth  day  of  April,  1889. 
(Signed)  J.  W.  Stone,  clerk.'' 

State  t?.  Hultz,  106  Mo.  41,  16  S.  W. 
940. 

XXV.    Notice  of  Striking  Jniy  (a). 

Take  notice  that  I  shall  attend  be- 
fore the  clerk  of  the  county  of , 

at  his  office  in  the  city  (or  town)  of 

,    for    the   purpose    of    having 

the   special  jury   struck   for   the   trial 

of  this  action,  on  the day  of 

,  18 — ,  at  o'clock  in 


the  - 


-noon  of  that  day.     2  Abb. 


Forms  461. 

Notice  of  Striking  Jwry  (6). 
Sir:     Please  to   take  notice  that  on 

the  day  of  instant 

(or  next),  at  ten  o'clock  in  the  fore- 
noon, I  shall  attend  on  behalf  of  the 
above  named  (defendant),  before  I.  N., 
esquire,  clerk  of  the  county  of , 


at  his  office  in,  etc.,  for  the  pnrpose  of 
having  th^  jnry  stmck,  which  has  been 
ordered  in  this  cause.  Dated,  etc. 
Burr.  App.  199,  |379. 

JUBI8DIOTIOK. 

I.    Plea  to  JnriBdlction,  756 

IL    Demurrer  for  Want  of  Juxiadletion 

as  t«  Person,  757 
HL     Demurrer  for  Want  of  Jucladlo- 

tion  as  to  Subject,  757 

IV.  Answer,  No  Jnriadiction  I17  For- 

eign Corporation,  757 

V.  Answer,  No  Jurisdiction  hj  Do- 

mestic Oorporationy  757 
VL    Answer,  by  a  Consul,  No  Jurlsdic- 

tion  of  Person,  757 

vn.     Answer,  No  Jnxisdietioa  of  tbe 

Person,  757 

vm.    Answer,  No  Jurisdiction  of  the 

Subject,  757 
rc     Answer,   That  a   Court    of    the 

United   States   Poaseoses   Bzctii- 

sive  Jurisdiction,  758 

CBOSS-BEFERENCES : 
Dismissal,  Disoontinuangb  and  Non- 
suit: 

Special  Motion  by  One  Defendant  To 
Dismiss  for  Want  of  Jurisdiction 
of  Person. 
Eminent  Domain: 
Plea  by  Owner  in  Condemnation  Pro- 
ceedings, Jurisdiction. 

PaOHIBITION : 

Return,    That    Court    Was     Withont 
Jurisdiction. 

L    Plea  to  Jurisdiction  (a). 

And  the  said  defendant,  in  his  own 
proper  person  comes  and  says,  that 
this  court  ought  not  to  have  or  take 
further  cognizance  of  the  action  afore- 
said, because  he  says,  that  the  said 
supposed  cause  of  action,  and  each  and 
every  of  them  (if  any  such  have  ac- 
crued to  the  said  plaintiff,  accrued)  to 
the  said  plaintiff  out  of  the  jurisdic- 
tion of  this  court,  that  is  to  say,  at 
— — —  in  the  county  of and 


not  at 


in  the  eounty  of 


or  elsewhere  within  the  jurisdiction  of 
this  court;  and  this  the  said  defendant 
is  ready  to  verify,  wherefore  he  prays 
judgment  whether  this  court  can  or 
will  take  further  cognisance  of  the 
action  aforesaid.  (There  must  be  ao 
affidavit  of  the  truth.)  3  Chit.  PI. 
894. 

Plea  to  Juri$diction  (h). 
"And   the   said  George  H.   SidweO, 
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one  of  the  defendants  in  the  above  en- 
titled cause,  for  the  sole  purpose  of 
pleading  to  the  jurisdiction  of  the  said 
court,  cornea  and  says  that  this  court 
ought  not  to  have  or  take  cognizance 
of  the  said  action,  because  the  said 
supposed  causes  of  a^etion,  and  each  and 
every  one  of  them,  arose  in  the  county 
of  Cook  in  said  State  of  Illinois,  and 
not  within  the  said  county  of  Vermilion, 
and  that  the  said  action  is  not  a  locai 
action,  and  that  both  he  and  his  co- 
defendant,  George  T.  Sid  well,  at  )he 
time  said  suit  was  begun,  and  at  all 
times  since,  have  resided  in  said  Oook 
county,  and  not  within  the  said  county 
of  Vermilion;  that  process  was  serv^d 
on  the  said  George  T.  Sidwell  in  said 
county  of  Cook,  and  not  within  the 
said  county  of  Vermilioii;  and  was 
served  on  this  defendant  while  he  was 
on  a  public  railroad  train  passing 
through  said  county  of  Vermilion,  and 
not  within  the  said  county  of  Cook 
where  he  resides;  and  this  the  said  de- 
fendant is  ready  to  verify;  i^herefore 
he  prays  judgment  whether  this  court 
can  or  will  take  further  cognizance  of 
this  action. 

George  H.   Sidwell." 
''State  of  Illinois,  county  of  Cook.  ss. 

George  H.  Sidwell,  being  first  duly 
sworn,  says  the  foregoing  plea,  by  him 
subscribed,  and  the  statement  made 
therein,  are  true. 

George  H.  Sidwell." 

Subscribed  and  sworn  to  before  me, 
this  17th  day  of  May,  A.  D.  1897. 

Robert  Jeffrey,  notary  public." 
(Seal) 

Sandusky  v,  SidwelL  73  III.  App. 
4d3. 

IZ.    Demurrer  for  Want  of  Jiirisdiction 
as  to  Penon. 

The  defendant  demurs  (or  if  only 
a  part  of  them  join,  the  defendants, 
naming  which,  demur)  to  the  complaint 
herein  (or  to  the  first,  or,  second,  or 
other,  cause  of  action  stated  in  the 
eomplaint  herein),  for  the  ground  that 
it  appears  upon  the  face  of  the  com- 
plaint: 

*  That  the  eonrtg^has  no  jurisdiction 
of  the  person  of  this  defendant  (or 
these  defendants).     2   Abb.   Forms   4. 

TXL    Demurrer  for  Want  of  Jurisdio- 
tion  as  to  Subjects 

(Add  to  the  preceding  form,  or  sub- 
stitute at  the  *): 
That  the  court  has    no    jurisdiction 


of  the  subject  of  this  action.  2  Abb. 
Forms  5. 

IV.  Axiswer,  Noi  Jnrlsdictioa  by  For- 

eign Corporation. 

I.  That  the  defendants  (foreign  cor-  . 
poration)  are  a  corporation  created  by 
or    under    the    laws    of    the    state    of 

(or  other  foreign  government 

or  country),  and  not  by  the  laws  of  . 
this  state. 

II.  That  the  plaintiff  is  not  a  resi- 
dent of  thi^  state,  but  resides  at 
f  in  the  state  of  . 

in.  That  the  said  (here  state  facts 
showing  that  the  cause  of  action  arose 
wiChout  the  state,  and  is  not  upon  a 
contract  made,  executed  or  delivered 
within  the  state).    2  Abb.  Forms  24. 

V.  Answer,   No  Jurisdiction  by  Do- 

mestic Corporaticni  Sued  in  Local 
Oonrt. 

I.  That  these  defendants  are  a  cor- 
poration created  under  the  laws  of  this 
state,  and  pursuant  to  an  act  of  the 
legislature,  entitled  (title  of  the  act), 
passed  (date  of  the  enactment). 

II.  That  said  corporation  do  not 
transact  their  general  business,  nor 
keep  any  office  for  the  transaction  of 
business,  within  this  city;  nor  are  they 
established  by  law  therein,  but  have 
their   general   business   and    office     at 

,  and  there  only.  2  Abb.  Forms 

28. 

VL    Answer  by  a  Consul,  Ko  Jtirlsdlc- 
tion  of  Person. 
That  he  was  at  the  commencement  of 
this  action,  and  is  now,  consul  of  the 

King  of  Italy  for  the  city  of , 

duly  accredited  to  the  President  of  the 
United  States,  and  by  him  received 
and  acknowledged  as  such.  2  Abb. 
Forms  23. 

VIL  Answer,  Xo  Jurisdiction  of  the 
PeiTBon. 
That  at  the  commencement  of  this 
action  this  defendant  was  not  a  resi- 
dent (or,  all  of  the  defendants  herein 
were  not  residents)  of  this  county;  but 
that  he  was  (or,  the  defendant  Y.  Z. 
was)    a    resident   of  ,   in   the 

county  of   ,     2    Abb.    Forms 

23. 

VUL    Answer,  Ko  Joxlsdlction  of  the 

Subject. 

That    the    supposed   cause    of   action 

accrued  to  the  said  plaintiff,  if  at  all, 

out   of   the  jurisdiction   of   this   court, 


that   is   to   say,   at 


in    the 
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-,  and  not  at 


',  or  elsewhere 


county  of  — ^— ■ 

in  the  county  of 

within   the   jurisdiction    of   this   court. 

2  Abb.  Forms  22. 

IZ.  Answer,  That  Oonrt  of  United 
States  Possegses  Exclualye  Jnr- 
isdlction. 

I.  That  said  county   is  within  the 

district,  in  which  there  is  and 

was  a  circuit  court  of  the  United 
States,  called  a  district  court,  holden 
for   said  district. 

II.  That  all  suits  or  penalties  and 
forfeitures  incurred  under  the  laws  of 
the  United  States,  to  which  the  United 
States  are  parties,  arising  within  said 
district,  ought  to  be  brought  in  said 
court,  and  not  elsewhere. 

m.  That  said ,  at  the  com- 
mencement of  this  suit,  was  and  still 
is  resident  within  said  district,  and 
at .    2  Abb.  Forms  24. 


JtrSTIOES  OF  THE  PEAOE. 

I.  Indictment  of  Justice,  Failing  To 
Tom  Over  Property,  758 

H.  Indictment  of  Justice,  Failing  To 
Beport^  758 

I.  Indictment  of  Justice^  Falling  To 
Turn  Over  Property. 
That  on  the  Ist  of  June,  1863,  at  the 
cfity  of  BaltimoTj&y  Silas  ,'Wright,  a 
negro,  was  arrested  and  brought  be- 
fore the  plaintiff  in  error,  who  was 
then  and  there  a  justice  of  the  peace 
of  said  city,  accused  of  stealing  cer- 
tain bank  notes  and  promissory  notes, 
and  upon  a  hearing  by  the  justice  was 
discharged;  that  at  the  time  of  the  ar- 
rest, Wright  was  searched  and  certain 
bank  notes  taken  from  him  and  de- 
livered to  the  plaintiff  in  error,  who 
was  in  duty  bound  to  deliver  the  same 
to  the  person  legally  entitled  to  demand 
and  receive  the  same;  that  William 
Daniel  afterwards  became  and  was 
legally  entitled  to  receive  the  same, 
and  the  plaintiff  in  error,  then  and 
there,  unlawfully,  wilfully,  oppressive- 
ly, corruptly,  and  in  violation  and 
contempt  of  his  duty  in  that  behalt 
as  justice  of  the  peace,  did  neglect 
and  refuse  to  deliver  the  bank  notes, 
etc.,  to  the  said  Daniel,  being  then  and 
there  requested  so  to  do,  well  knowing 
the  said  Daniel  was  so  entitled,  etc. 
Hiss  r.  State,  24  Md.  556. 

n.  Indictment  of  Justice,  Falling  To 
Beport  (a). 

"The  grand  jurors  of  the   state   of 


Arkansas,  duly  selected,  empannelled, 
sworn  and  charged  to  inquire  in  and 
for  the  body  of  the  county  of  Nevada, 
on  their  oath,  present  that  one  W.  B. 
McClure,  late  of  said  county,  on  the 
first  day  of  August,  1881,  with  force 
and  arms,  in  the  county  aforesaid,  then 
and  there  being  a  justice  of  the  peace 
of  Caney  township,  in  said  county,  did, 
on  or  before  said  day,  the  same  being 
the  day  fixed  by  law  for  the  com- 
mencement of  the  circuit  court  of  said 
county,  for  the  present  term  thereof, 
and  since  hitherto  has  failed  to  file 
with  the  county  clerk  of  said  county 
an  abstract  of  all  misdemeanors  tried 
before  him,  the  said  W.  B.  MeClnre, 
as  said  justice  of  the  peace,  since  the 
last  term  of  said  court,  giving  the 
style  of  the  ease,  the  nature  of  tlie 
offense,  how  he  obtained  jurisdiction 
thereof,  whether  the  offender  was  ac- 
quitted, or  convicted,  and  if  con- 
victed, the  amount  of  the  fine  or  pun- 
ishment imposed.  And  the  grand  jurors 
aforesaid,  on  their  oaths  aforesaid,  do 
say  that  the  said  W.  B.  McClure,  a 
justice  of  the  peace  as  aforesaid,  is 
guilty  of  non-feasance  in  office,  in  man- 
ner and  form  aforesaid,  contrary,"  etc. 
McClure  v.  State,  37  Ark.  426. 

Indietment  of  Jusiiee,  Failing   To  Be- 
part  (*). 

''Being  charged  and  required  by  the 
code  of  criminal  procedure  to  report 
to  each  term  of  the  district  court  of 
Liberty  county  the  number  of  criminal 
cases  tried  and  determined  before  him, 
wherein  he  as  such  justice  of  the  peace 
had  jurisdiction  to  try,  did  wilfully, 
corruptly,  and  unlawfully  fail  and 
neglect  to  reporf  to  the  district  court 
of  Liberty  county,  at  the  October  tenr, 
A.  D.  1872,  of  said  court,  the  crim- 
inal causes  tried  before  him  subse- 
quent to  and  following  the  June  term^ 
A.  D.  1872,  of  the  district  court  or 
Liberty  county;  wherefore  the  grand 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  Baldwin 
hath  committed  a  misdemeanor  in  of- 
fice,'' etc.  Btate  v,  Baldwin,  39  Tex. 
156. 


JUSTIFIOATIOK. 

CBOSS-BEFEBENCES : 

False  Imprisoniosnt: 
Plea     Justifying    Imprisonment     on 

Suspicion  of  Felony; 
Plea  of  Justification   by  Officer; 
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Plea,  Justifieation  by  Justiee  of  the 
Peaee; 

Answer,  Justification  of  Arrest  on 
Suspieion  of  Felony; 

Answer,  Justification  by  Officer,  of 
Arrest  on  Suspicion  of  Felony; 

Answer,  Justification  by  Officer  of 
Arrest  Under  Criminal  Process; 

Answer,  Justification  by  Officer  of 
Arrest  Under  Civil  Process; 

Answer,  Justification  by  Officer  Un- 
der Order  of  Arrest. 

IKNB    and    II7NESEPEBS: 

Plea  by  Innkeeper  Justifying  Turn- 
ing Plaintiff  Out  of  Inn. 
Libel  and  Slander: 

Plea  of  Justification  of  Words  of 
Perjury; 

Plea  of  Justification  of  Words  of 
Theft; 

Beplication  to  Plea  Justifying  Words 
De  Injuria; 

Answer,  Justification  of  Charge  of 
Perjury; 

Answer,  Truth  of  Words; 

Answer,  Justification  and  Denial  of 
Malice  in  Charge  of  Larceny; 

Answer,  Justification  and  Mitigation 
in  Publishing  Account  of  Arrest; 

Answer,  Alleged  Libel  Was  Privileged 
Communication ; 

Answer,  Alleged  Slander  Was  Priv- 
ileged Communication  to  Employ- 
er; 

Answer,  Alleged  Libel  Fair  Beport  of 
Public  Official  Proceedings. 
Malicious  Pbosegution: 

Answer  Pleading  Justification  in  Ma- 
licious   Prosecution. 
Nuisance: 

Plea,  Justifying  Bemoval  of  Nuis- 
ance. 


KIDKAPING. 

I.    Indictment  for  Kidnaping,  759 

n.    Ikidictment  for  Kidnaping  With  In- 
tent To  Carry  From  Beaidenee, 

759 

HL    Inf oxmation  for  Kidnapliig  Under 
Oommon  Law,  759 

IV.    Indictment  for  Frandnlent  Arrest 
and  Carrying  Away,  760 

L    Iiidictment  for  Kidnaping. 

**The  jurors  for  the  state,  upon  their 
oath  present;  that  on  the  23d  day  ot 
January,  A.  D.  1884,  in  the  county  of 
Wake,  one  Irene  Pearson,  then  and 
there  being  a  child  of  one  H.  I.  Pear- 
son, was  residing  with  her  said  father. 


H.  L  Pearson,  and  thai  then  and  there, 
while  the  said  Irene  Pearson  was  so 
residing  with  her  said  father,  John 
George  alias  John  Green,  late  of  said 
county,  wilfully  and  unlawfully  did  ab- 
duct the  said  Irene  Pearson  from,  and 
induce  her,  «the  said  Irene  Pearson,  to 
leave  her  father  aforesaid,  the  sGaid 
H.  L  Pearson,  she,  the  said  Irene  Pear- 
son, then  and  there  being  under  the 
age  of  fourteen  years,  against  the  form 
of  the  statute,^'  etc.  State  r.  George. 
93  N.  C.  667. 

n.  Indictment  for  Kidnaping  With 
Intent  To  Oaxry  From  Residence. 
''That  Auzley  Sutton,  on  the  5th 
day  of  April,  1886,  at  Ihibois  county, 
in  the  State  of  Indiana,  did  then  and 
there  feloniously,  forcibly  and  fraud- 
ulently arrest  Joel  R.  King,  with  the 
felonious  and  fraudulent  intention  of 
carrying  him,  the  said  Joel  B.  King, 
forcibly  and  against  his  will,  from  his 
place  of  residence,  said  forcible  and 
fraudulent  arrest  not  being  then  and 
there  made  in  pursuance  of  any  law 
of  this  state  or  of  the  United  States." 
State  V.  Sutton,  116  Ind.  527,  19  N.  K 
602. 

nL    Information  for  Kidnaping  XTbder 
Ckmunon  Law. 

''That  on  the  25th  day  of  July,  in 
the  year  1883,  at  said  county,  said 
William  Smith  did  feloniously,  unlaw- 
fully, maliciously,  and  wilfully  assault 
one  A.  B.  Ewers,  and  then  and  there 
feloniously,  unlawfully,  injuriously,  wil- 
fully, and  without  lawful  authority, 
forcibly  confine  and  imprison,  against 
his,  the  said  A.  B.  Ewers',  will,  and 
him,  the  said  A.  B.  Ewers  then  and  . 
there  feloniously,  and  without  any  law- 
ful authority,  and  against  his  will, 
forcibly  did  convey  from  Mill  Chreek, 
in  saia  county,  to  Hawthorne's  store, 
in  said  county,  against  the  peace  and 
dignity  of  the  state  of  Wisconsin." 
Smith  V.  State,  63  Wis.  453,  28  N.  W, 
879. 

Note. — ^Held  insufficient  under  the 
statute,  but  describing  an  offense  at 
common  law.  The  mandate  of  the  court 
was  as  follows: 

By  the  Court, — ^The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause 
remanded  with  directions  to  sentence 
the  defendant  under  and  by  virtue  of 
section  4635  of  the  Bevised  Statutes 
of  1878,  as  having  been  found  guilty 
of  a  crime  at  common  law,  "the  pun- 
ishment of  which  is  not  prescribed  by 
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any  statute  of  this  state."     Smith  f?. 
State,  63  Wis.  453,  23  N.  W.  879. 

IV.  Indictment  for  Fraudulent  Ar- 
rest and  Oarrying  Away  From 
Besidence. 
''Did  then  and  there  feloniously, 
knowingly,  and  fraudulently  carry  oH 
and  decoy  and  kidnap  Arizona  Wilson 
and  Rosa  Wilson  from  their  then  place 
of  residence  in  the  city  of  Indianapolis, 
Indiana,  and  carry  the  said  Arizona 
Wilson  and  Bosa  Wilson  away  from 
their  tben  place  of  residence  in  the 
said  city  and  county  aforesaid,  into 
the  city  o^  Evansville,  Indiana,  said 
acts  not  being,  then  and  there,  done 
in  pursuance  of  the  laws  of  the  Idtate 
of  Indiana  or  of  the  United  States," 
etc.  Wallace  v.  State,  147  Ind.  621, 
47  N.  E.  13. 

Note. — This  is  under  a  statute  mak- 
ing iC  WD^  offense  to  take  a  person  from 
his  residtsnce,  or  to  arrest  or  imprison 
any  one  with  such  intention,  unless 
it  be  in  pursuance  of  the  law  of  the 
state  or  of  the  United  States. 

KIN  OR  KINDRED.— See  Inheritance. 


LACHES. 

Answer  Setting  Up  Laches, 

(After  setting  out  matters  in  de- 
fense) "This  defendant,  the  said  Rich- 
ard  Sullivan,  further  says,  and  the  said 
Appleton  believes  it  to  be  true,  that 
when  the  said  deed  was  executed  by 
the  said  Thomas  R.  and  Emily,  she  was 
perfectly  sane  and  intelligent,  fully 
capable  to  appreciate  the  circum- 
stances of  the  case,  and  the  valuable 
interest  thereby  assigned;  that  they 
have  been  informed,  and  believe  and 
so  allege,  that  she  and  the  said  Thomas 
B.  were  made  acquainted  with  'all 
the  facts  necessary  to  form  a  judg- 
ment as  the  reasonableness  and  pro- 
priety of  their  executing  the  same, 
and  that  they  did  so  voluntarily  and 
of  their  own  accord,  and  for  the  con- 
siderations therein  stated.  And  these 
defendants  expressly  deny  upon  their 
knowledge,  information  and  belief, 
that  the  said  deed  was  executed  by 
the  said  Thomas  R.  and  Elizabeth,  or 
either  of  them,  under  the  circumstances 
of  fraud  or  duress,  and  insist  that  the 
same  was  done  by  them  voluntarily  and 
knowingly,  and  for  a  good  and  valu- 
able consideration.  And  these  defend' 
ants  say  that,  by  the  said  several  deeds, 
the  said  John  L.,  Thomas  B.,  Elizabeth 


and  Emily,  for  good  and  valnable  ooil- 
siderations  did  assign,  remise,  release, 
and  forever  quit-claim  unto  the.  said 
William  Sullivan  and  Jonathan  Amory, 
all  their  respective  interest^  present 
or  reversionary,  in  and  to  said  trust 
^und,  and  all  claims  and  demands 
which  they  or  either  of  them  had  or 
could  have  against  them,  the  said 
Sullivan  and  Amory,  on  account 
of  anything  done  or  omitted  to  be  done 
by  them  in  the  care,  management  and 
disposal  of  said  trust  fund,  or  in  any 
wise  relating  thereto;  and  these  de- 
fendants insist  upon  said  releases,  and 
claim  the  same  benefit  thereof  as  if 
they  had  pleaded  the  same.  And  these 
defendants  say  that  for  many  years 
after  the  said  Emily  executed  said  deed 
in  the  year  eighteen  hundred  and 
twenty-six,  she  continued  to  be  of  sane 
and  intelligent  mind,  and  was  well  ac- 
quainted with  all  the  circumstances  re- 
lating to  said  trust  fund  and  the  na- 
ture and  effect  of  her  said  deed,  and 
that  to  their  knowledge  or  belief  she 
never  repudiated  the  same,  or  denied  her 
obligation  under  the  same,  or  pretended 
to  have  any  claims,  or  demands  upon 
the  said  trustees  on  account  thereof; 
and  these  defendants  submit  to  the 
judgment  of  this  honorable  court, 
whether,  after  so  many  years  perfect 
and  entire  acquiesence  therein  by  the 
said  Emily,  during  which  time  «he 
was  sane  and  intelligent  and  able  to 
act  for  herself,  it  is  competent  for  any 
person  being,  or  pretending  to  be  her 
guardian,  to  set  up  and  maintain  in 
her  behalf  this  present  suit."  Sullivan 
V,  Sullivan,  23  Fed.  Cfas.  Ko.  13,598. 
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I.    Declarations;  761 

A.  i^or  Bent  on  Lease,  761 

B.  On  ^Demise,  and  Use  and  OeeupO' 

tion,  762 

C.  For  Bent  on  Agreement  To  Let, 

763 
n.    Complaints,  764 

A.  For  Tax  Which  Tenant  Agreed  To 

Pay,  764 

B.  On  Promise  To  Pay  for  Surren- 

der,  764 
O.    Against     Lessee     for     Deficiency 
After  Be-entry,  764 

D.  Against  Lessee  for  Bent,  765 

E.  Against  Assignee  for  Bent,  766 
P.    Lessor  Against  Executor,  765 

G.     Grantee  of  Beversion    for    Bent, 
766 
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H.    Assignee  of  Bent  Against  Lessee, 

766 
I.     Heir  Against  Lessee,  766 
J.     Assignee    of    Beversion    Against 

Assignee  of  Pari  of  Premises, 

766 
K.    Against  Tenant  on  Covenant  To 

Bepair,  767 
L.    Against  Landlord  on  Covenajit  To 

Bepair,  767 
M.    Against  Landlord  for  Breach  of 

Covenant  for  Quiet  Possession, 

767 
N.    Against  Landlord  on  Agreement 

To  Well  Complete,  768 
O.    Subtenant  Against  His  Immediate 

Lessor,  768 
P.    Lessor    Against    Lessee    for    In- 
junction and  Damages,  769 

Fleas,  769 

A.  No  Bent  in  Arrear,  769 

B.  Assignment    by   Assignee    Before 

Bent  Due,  770 

C.  Assignment    and    Acceptance    of 

Assignee,  770 

D.  Traverse  of  Assignment,  770 

E.  Eviction,  770 

P.    Lessor  Was  Seised  for  Life  Only, 

770 
G.    Defendant  Did  Bepair,  771 
H.    Premises  Not  Out  of  Bepair,  771 
L     Defendant  Unable  To  Obtain  Pos- 
session, 771 
J.     By  Assignee  of  Tenant,  Assign- 
ment, 771 
TV.    Answers^  771 

A,  Denial  of  Hiring,  771 

B.  Denial  of  Use  and  Occupation,  771 
G.    Denial  by  Assignee  of  Occupation, 

771 
B.    Assignee's   Assignment   to    Third 
Person,  771 

E.  Tender  of  Bent  on  Land,  771 

F.  Eviction,  772 

G.  Surrender  of  Premises,  772 

H.    Landlord  Accepted  Assignee,  772 

CEOSS-RBPEItENCES : 
Bonds: 

Complaint  on  Bond  for  Bent  Against 
Principal  and  Sureties. 
CJovBNANT,  Action  of: 

Declaration      for      Not      Bepairing, 

Against  Lessee; 
Plea   That   Premises   Aro   Not    Out 
of  Bepair. 
Disorderly  House  : 
Indictment  for  Leasing  Property  for 
Disorderly  House. 
Guaranty  : 

Complaint    Against    Guarantors    for 
Payment  of  Bent. 


Injunctions  J 
Injunction  Against  Tenant  of  Mine; 
Injunction    Against    Bemoving    Fix- 
tures; 
Injunction     Against     Taking     Bents 

and  Profits; 
Injunction    Against    Underletting; 
Injunction  Against  Carrying  on  busi- 
ness Forbidden  by  Lease. 
Intbrvbntion  : 
Petition   by  Landlord   To  Be   Made 
Defendant  in   Ejectment. 

MORTGAOES : 

Complaint  To  Bedeem  by  Lessee. 
Bejoinder: 
Bejoinder  to  Beplication  of  Demise 

to   Plaintiff,    Notice   To    Quit; 
Surrejoinder   That   Notice    To    Quit 

Was  Waived. 
Beplevin  : 

Cognizance  for  Bent; 

Plea,  Traverse  to  Avowry,  No  Bent 

in  Arrear; 
Plea  in  Traverse  to  Cognizance,  Mo 

Bent  in  Arrear  in  Part,  Tender  in 

Part; 
Beplication  to  Plea  to  Avowry,  De- 
mand After  Tender. 
Specific  Performance: 

Bill  for  Specific  Performance,  Lessee 

Against  Lessor  of  House. 
Use  and  Occupation: 

Declaration  for  Use  and  Occupation 

of  Dwelling; 
Complaint   for  Use  and  Occupation, 

General  Form; 
Complaint  for  a  Fixed  Bent. 
Waste  : 
Complaint  by  Lessor  for  Damages  for 

Waste. 

I.    Declaratloii8. 

A.    Declaration  for  Bent  on  Lease. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  comes  into  this  court,  ac- 
cording to  the  form  of  the  statute  au- 
thorizing the  commencement  of  suits 
by  declaration,  and  complains  of  C.  D., 
defendant  in  this  suit,  of  a  plea  of 
breach  of  covenant:    For  that  whereas 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year  of  our  Lord 

one     thousand     eight      hundred      and 


(the  date  of  the  lease),  at 
(New  York,  to-wit,  at  the  city  and) 
in  the  cbunty  of  (New  York)  aforesaid, 
by  a  certain  indenture  then  and  there 
made  between  the  said  plaintiff  of  the 
one  part,  and  the  said  defendant  of 
the  other  part  (the  counterpart  of 
which  said  indenture  [or,  if  both  parts 
of  the  deed  be  originals,  that  is,  signed 
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by  all  the  eontraeting  parties,  bbj: 
''one  part  of  which  said  indenture"], 
sealed  with  the  seal  of  the  said  defend- 
ant, the  said  plaintiff  now  brings  here 
into  court,  the  date  whereof  is  the  day 

Snd  year  aforesaid),  the  said  plaintiff 
id  demise,  lease  and  to  farm  let  (ac- 
eording  to  the  words  in  the  lease),  unto 
the  said  defendant,  his  executors,  ad- 
ministrators and  assigns,  a  certain  mes- 
suage, or  dwelling  house,  tenements  and 
premises,  with  the  appurtenanees,  par- 
ticularly mentioned  and  described  in 
the  said  indenture,  situate  in  the  city 
and  county  of  New  York  aforesaid  (if 
the  description  of  the  premises  be  very 
long,  say:  ''certiun  tenements  with  the 
appurtenances  particularly  n^entioned 
and  described  in  the  said  indenture, 
situate,  etc.,"  and  in  order  to  avoid 
variance,  it  is  advisable  not  to  state 
the  abuttals,  or  any  other  very  par- 
ticular description),  (except  as  in  the 
said  indenture  is  excepted),  to  have 
and  to  hold  the  said  messuage,  or  dwell- 
ing house,  tenements  and  premises, 
with  the  appurtenances  (except  as 
aforesaid) 9  unto  the  said  defendant,  his 
executors,   administrators   and   assigns, 

from  the  -^— —  day  of then 

last  past,  to  the  full  end  and  term  of 
(seven)  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  (pur- 
suing the  words  of  the  lease):  yielding 
and  paying  therefor,  yearly  and  every 
year,  to  the  said  plaintiff,  his  heirs  (or 
executors,  administrators,  as  in  the  in- 
denture), or  assigns,  the  clear  yearly 
rent  or  sum  of  dollars,  pay- 
able quarterly,  that  is  to  say,  on  the 

day  of,  etc.,  in  each  and  every 

year,  by  even  and  equal  portions  (or 
otherwise,  according  to  the  words  in 
the  lease).  And  the  said  defendant 
did  thereby  for  himself,  his  executors, 
administrators  and  assigns,  covenant, 
promise  and  agree  to  and  with  the  said 
plaintiff,  his  heirs  (or  executors,  ad- 
ministrators, as  in  the  lease),  and  as- 
signs, that  he  the  said  defendant,  his 
executors,  administrators  or  assigns, 
should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  said  plaintiff, 
his  heirs  (executors,  administrators), 
or  assigns,  the  said  yearly  renjt  or  sum 

of dollars,  at  the  several  days 

and  times  aforesaid  (let  this  be  accord* 
ing  to  the  words  of  the  covenant).  As 
by  the  said  indenture,  reference  being 
thereunto  had,  will  (amongst  other 
things)  more  fully  and  at  large  appear. 
By  virtue  of  which   said  demise,  the 


said  defendant  afterwards,  to-wit,  on, 
etc.,  entered  into  and  upon  all  and  sin- 
gular the  said  demised  premises,  with 
the  appurtenances,  and  became  and  was 
possessed  thereof,  for  the  said  term  so 
to  him  thereof  granted  as  aforesaid. 
And  although  the  said  plaintiff  hath 
always,  from  the  time  of  making  the 
said  indenture,  hitherto  well  and  truly 
performed,  fulfilled  and  kept  all  things 
in  the  said  indenture  contained,  on  his 
part  and  behalf  to  be  performed,  ful- 
filled and  kept,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of 
the  said  indenture,  to-wit,  at  the  city 
and  in  the  county  aforesaid,  yet  (pro- 
testing that  the  said  defendant  bath 
not  performed,  fulfilled  or  kept  any- 
thing in  the  said  indenture  contained, 
on  his  part  and  behalf  to  be  performed, 
fulfilled  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  mean- 
ing thereof,  the  said  plaintiff  saith  that 
after  the  making  of  the  said  indenture, 
and    during   the     said     term     thereby 

granted,  to-wit,  on   the  day 

of  ,  in  the  year  one  thousand 


eight  hundred  and 


(the  day 


on  which  the  rent  fell  due),  at  the  city 
and  in  the  county  aforesaid,  a  large 
sum    of    money,    to-wit,    the    sum     of 

dollars  of  the  rent  aforesaid, 

for  ( years  and  a  half),  of  the 

same  term,  ending  on  the  day  and 
year  last  aforesaid,  became  and  was, 
and  still  is,  in  arrear  and  unpaid  to 
the  said  plaintiff,  contrary  to  the  tenor 
and  effect,  true  intent  and  meaning  of 
the  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant,  by  him 
in  that  behalf  so  made  as  aforesaid,  to- 
wit,  at  the  city  and  in  the  county 
aforesaid.  And  so  the  said  plaintiff 
in  fact  saith  that  the  said  defendant 
(although  often  requested  so  to  do), 
hath  not  kept  the  said  covenant  so  by 
him  made  as  aforesaid,  but  hath  broken 
the  same;  and  to  keep  the  same  with 
the  said  plaintiff  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth 
neglect  and  refuse;  to  the  damage  oi 
the  said  plaintiff  of  (one  thousand  dol- 
lars), (a  sum  sufficient  to  cover  the 
real  demand  and  interest,  till  the  time 
of  final  judgment),  and  therefore  he 
brings  his  suit,  etc.  Burr.  App.  290, 
1957;  2  Chit.  PL  540;  Till.  Forms  397. 

B.    Declaration  for  Bent  on  Demiie 
and  Use  and  Ooeupation. 

A.  B.,  plaintiff  in  this  suit,  by  B.  F., 
his  attorney,  complains  of  (X  D^  de- 
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fendant  in  tliis  suit,  being  in  eustoydji 
etc.,  of  a  plea  that  he  render  ta  the 
said  plaintiff  the  sum  of  (twelve  hun- 
dred) dollars  (the  ag'gregate  of  the 
sums  mentioned  in  the  different 
counts),  of  lawful  money  of  the  United 
States  of  America,  which  he  owes  to 
and  unjustly  detains  from  bim:  Por 
that  whereas  the  said  plaintiff  hereto- 
fore,  to- wit,  on  the  (first  day  of  May, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-three),  at  (the 
city,  and  in  the  county  of  New  York) 
aforesaid,  demised  to  the  said  defend- 
ant a  certain  messuage,  land  and  prem- 
ises (or  a  certain  messuage,  buildings 
farms  and  lands,  or  otherwise  as  the 
case  may  be),  with  the  appurtenances, 
situate,  lying  and  beings  in  the  said 
(city  and  county  of  New  York).  To 
have  and  to  hold  the  same  to  the  said 
defendant  for  a  certain  term  of  years, 
to-wit,  for  and  during,  and  until  the 
full  end  and  term  of  (three)  years, 
then  next  ensuing,  and  fully  to  be  com- 
plete and  ended,  yielding  and  paying 
therefor  the  yearly  rent  or  sum  ol 
(two  hundred)  dollars,  in  equal  quarter 
yearly  payments,  to-wit,  on  the  first 
days  of  August,  November,  February 
and  May,  in  eaclf  of  the  said  years 
(or  otherwise,  according  to  the  lease). 
By  virtue  of  which  said  demise  the 
said  defendant  entered  into  the  said 
demised  premises,  with  the  appurten- 
ances, and  was  possessed  thereof  from 
thenceforth,  until  and  upon  the  first 
day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
six),  when  a  large  sum  of  money,  to- 
wit,  the  sum  of  (six  hundred)  dollars 
for  rent  aforesaid,  for  the  space  of 
(three  years)  then  elapsed,  became  and 
was  due  and  payable  from  the  said 
defendant  to  the  said  plaintiff,  and 
still  is  in  arrear  and  unpaid  to  the 
said  plaintiff  in  this  suit,  to-wit,  at 
the  place  aforesaid;  whereby  an  action 
hath  accrued  to  the  said  plaintiff,  to 
demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  money  Itist 
mentioned,  parcel  of  the  said  sum  of 
money  above  demanded.  And  whereas, 
also,  the  said  defendant  afterwards, 
to-wit,  on  the  (first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  fort/-six)  aforesaid,  was 
indebted  unto  the  said  plaintiff  in  the 
further  sum  of  (six  hundred)  dollars, 
like  lawful  money  as  aforesaid,  for  the 
use  and  occupation  of  a  certain  mes- 
suage, land  and  premises  (or  otherwise,  1 


as  above),  with  tho  appurtenances  of 
the  said  plaintiff,  situate,  lying  and  be- 
ing in  (the  city  and  county  of  New 
York)  aforesaid,  by  the  said  defendant, 
and  at  his  special  instance  and  request, 
and  by  th^  sufferance  and  permission 
of  the  said  plaintiff,  for  a  long  time 
then  elapsed,  had,  held,  used,  occupied, 
possessed  and  enjoyed,  and  to  be  paid 
by  the  said  defendant  to  the  said  plain- 
tiff, when  the  said  defendant  should  be 
thereunto  afterwards  requested.  Where- 
by and  by  reason  of  the  said  last  men- 
tioned sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  ac- 
crued to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  (six  hundred)  dol- 
lars, parcel  of  the  said  sum  of  money 
above  demanded:  Yet  the  said  defendant 
although  often  requested  so  to  do,  has 
not  yet  paid  the  said  sum  of  money 
above  demanded,  or  any  part  thereof, 
to  the  said  plaintiff,  but  to  pay  the 
same,  or  any  part  thereof,  to  the  said 
plaintiff,  the  said  defendant  has  hith- 
erto wholly  refused,  and  still  does  re- 
fuse; to  the  damage  of  the  said  plain- 
tiff of  (one  hundred)  dollars  (a  nom- 
inal sum),  and  therefore  he  brings  suit, 
etc.  Burr.  App.  280,  §549;  2  Chit.  PI. 
430;  Yates*  Forms  470. 

C.    Declaration     for    Bent    Due    en 
Agreement  To  Let, 

A.  B.,  plaintiff  in  this  suit,  by  B.  F., 
his  attorney,  comes  into  this  court, 
according  to  the  form  of  the  statute 
authorizing  the  commencement  of  suits 
by  declaration,  and  complains  of  C.  D., 
defendant  in  this  suit,  of  a  plea  of 
breach  of  covenant:  For  that  whereas 
the  said  plaintiff  heretofore,  to-wit,  on 
the  (first  day  of  May),  in  the  year 
one  thousand  eight  hundred  and  (forty- 
four),  at  the  (city  and  in  the  county 
of  New  York),  aforesaid,  demised  and 
let  unto  the  said  defendant,  the  (here 
describe  the  premises  as  in  the  agree- 
ment); and  the  said  defendant  then 
and  there  by  a  certain  instrument  in 
writing,  made  under  his  hand  and  seal, 
which  the  said  plaintiff  now  brings  here 
into  court,  the  date  whereof  is  on  the 
same  day  and  year  last  aforesaid,  hired 
and  took  of  and  from  the  said  plaintiff 
the  premises  above  described,  for  the 
term  of  (two)  years  to  commence  the 
said  (first  day  of  May),  one  thousand 
eight  hundred  and  (forty- four),  at  the 
yearly  rent  of  (four  hundred)  dollars, 
payable  quarterly;  and  then  and  there, 
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in  and  by  the  said  instrument  in  writ- 
ing, did  covenant  and  promise  to  make 
punctual  payment  of  the  rent  in  man- 
ner aforesaid,  and  quit  and  surrender 
the  said  premises  at  the  expiration  of 
the    said   term,   in'  as   good  state   and 
condition  as  reasonable  use  and  wear 
thereof  would  permit,  damages  by  the 
elements  excepted.    By  virtue  of  which 
said  demising  and  letting,  the  said  de- 
fendant afterwards,  to-wit,  on  the  said 
(first  day  of  May),  in  the  year  afore- 
said, entered  into  and  upon  all  and  sin- 
gular the  said  demised  premises,  with 
the  appurtenances,  and  became  and  was 
possessed  thereof  from  thence  and  un- 
til the  (first  day  of  May),  in  the  year 
one  thousand  eight  hundred  and  (forty- 
six);   at   which   time   a  large   sum   of 
money,  to-wit,  the  sum  of   (four  hun- 
dred) dollars,  for  rent  of  the  said  prem- 
ises, became  due  and  payable,  and  still 
is  due  and  in  arrear  and  unpaid  to  the 
said  plaintiff,  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the 
covenant  so  made  by  the  said  defend- 
ant  as  aforesaid,  to-wit,  at  the  place 
aforesaid.      And    the    said    plaintiff   in 
fact  says  that  the  said  defendant  has 
not   made   payment    of   the   said   rent, 
nor   performed    the    covenant    in    the 
above  mentioned  instrument  in  writing 
mentioned,  to  be  paid   and  performed 
by    him,    as    aforesaid,    but   has '  made 
default  therein,  and  that  the  said  de- 
fendant   (although   often    requested   so 
to  do),  has  not  kept  the  said  covenant 
so  by  him  made  as  aforesaid,  but  has 
broken  the  same,  and  to  keep  the  same 
with  the  said  plaintiff,  and  to  pay  the 
said  sum  of  money  last  mentioned,  or 
any   part   thereof,   the   said    defendant 
has  hitherto  wholly  neglected  and  re- 
fused, and  still  does  neglect  and  refuse; 
to  the  damage  of  the  said  plaintiff  of 
(five    hundred)    dollars,   and    therefore 
the  said  plaintiff  brings  suit,  etc.  Burr.' 
App.  292,  §558. 

H.    Oomplaint& 

A.  Complaint  by  Landlord,  Having 
Paid  Tax  Which  Tenant  Bad 
Agreed  To  Pay, 

I.     That  at ,   on   or  about 

the   •   day   of  ,    18 — , 

the  plaintiff  and  the  defendant  entered 
into  an  agreement,  of  which  the  follow- 
ing is  a  copy  (set  forth  agreement  or 
lease,  or  say:  an  agreement  by  wlfieh 
the  defendant  hired  of  the  plaintiff  a 

house  in ,  and  further  agreed, 

etc.,  reciting  stipulation  to  pay  tax). 


II.  That  there  was  duly  laid  upon 
said  premises  for  the  year  18 — ,  and 
while  the  covenants  of  the  aforesaid 
agreement  were  in  fuU  force,  and  the 
defendant  was  in  possession  of  the 
premises  by  virtue  thereof,  a  tax  of 
dollars,  which  the  defendant 


neglected  to  pay  (and  that  said  plain- 
tiffs were  not  aware,  until  on  or  abont 

the day  of ,  18—,  of 

such  neglect). 

III.     That   by    reason    thereof    the 
plaintiff  was,  on  the day  of 


•,   18—,   compelled   to   pay   the 

said    sum    of    dollars,    with 

dollars  arrearages  of  interest. 


amounting   in   the   whole    to 
dollars. 

ly.     That  no  part  thereof  has  been 
repaid.     1  Abb.  Forms  169. 

B.    Complaint  on  Promise  To  Pay  for 
Surrender  of  Lease, 

L     That  at  the  time  hereafter  men- 
tioned, the  plaintiff  had  a  lease  of  a 

house  and  lot  in  the  town  of , 

for  a  term  commencing  on  the 

day  of  ,  18 — ,  and  ending  on 

the   day   of   ,    18 — , 

under  which  he  was  entitled  to  the 
possession  of  said  house  and  lot. 

IL     That    on   the   day   of 

,    the     defendant     being     the 

owner  of  (or  having  purchased)  the 
reversion  of  said  premises,  subject  to 
the  unexpired  term  of  the  lease,  prom- 
ised the  plaintiff  that  in  consideration 
that  he,  the  plaintiff,  would  surrender 
to  the  defendant  the  unexpired  term 
and  the  possession,  he  would  pay  the 

plaintiff  the  sum   of  aollars 

(on,  etc.). 

III.  That  the  plaintiff  thereupon  ac- 
cordingly surrendered  the  unexpired 
term  and  the  possession  to  the  defend- 
ant. 

(Or  III.  That  the  plaintiff  duly  per- 
formed  all  the  conditions  thereof  on 
his  part.) 

IV.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  ete.). 
1  Abb.  Forms  211. 

d    Complaint,  Lessor  Against  Lessee^ 

for  Deficiency  After  Be-Bntry 

by  Lessor, 

L     That  heretofore  the  plaintiff,  by 

an   indenture   made   between   him   and 

the  defendant,  bearing  date  the  — * 

day    of   '.   18 — ,   demised    and 

leased  to  the  defendant  certain  prem* 
ises  therein  mentioned  (or  very  briefly 
designate  them),  at  the  yearly  rent  of 
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dollars,  payable  quarterly  on, 

etc.;  and  further  covenanted  with  the 
plaintiff  that  he  would  not  (here  state 
special  covenant),  and  that  in  case  of 
any  breach  on  his  part  of  said  coven- 
ant, the  plaintiff  reserved  full  power 
which  was  thereby  acceded  to  by  the 
defendant  to  re-enter  said  premises, 
and  eject  the  occupants  thereof,  and 
relet  the  same  for  the  benefit  of  the 
defendant. 

n.  That  the  defendant,  contrary  to 
his  covenant  (here  state  the  breach), 
and  that  the  plaintiff  for  that  cause 
re-entered  the  premises,  and  took  pos- 
session thereof  by  virtue  of  the  au- 
thority given  herein  in  the  lease,  and 
as  agent  of  the  defendant,  and  not 
otherwise,  and  that  he  made  diligent 
efforts  to  relet  the  premises  for  the 
defendant,  but  was  unable  to  do  so. 

III.  That  thereby  the  plaintiff  lost 

the  sum  of dollars  rent,  which 

would  have  been  payable  to  him  on, 
etc.    1  Abb.  Forms  310. 

D.  Complaint,  Lessor  Against  Lessee 
for  Eent. 

L  That  heretofore  the  plaintiff,  by 
an   indenture   made   between    him   and 

the  defendant,  bearing  date  the 

day    of   ,    18 — ,    demised    and 

leased  to  the  defendant  certain  prem- 
ises therein  mentioned  (or  very  briefly 
designate  them),  at  the  yearly  rent  of 
dollars. 

n.  That  the  defendant  thereby  cov- 
enanted to  pay  said  rent  quarterly  on 
the  first  day  of,  etc.,  in  each  year. 

m.  That  the  plaintiff  has  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

IV.  That  the  defendant  has  not  paid 
the  rent  of  the  (quarter)  ending  on  the 

day     of     ,      18—, 

amounting  to dollars.    1  Abb. 

Forms  310. 

£.  Complaint,  Lessor  Against  As- 
signee for  Bent. 

I.     That   on   the  day    of 

,  18 — ,  by  a  lease  in  writing, 

then  made  between  this  plaintiff  and 
one  M.  N.,  under  the  hand  and  seal 
of  said  M.  N.  (of  which  a  copy  is 
annexed  as  part  of  this  complaint),  this 
plaintiff  leased  to  said  M.  N.  certain 
lands  (or  very  briefly  designate  them), 
to  have  and  to  hold  to  said  M.  N.  and 

his  assigns,  from  the day  of 

,  18 — ,  for  the  term  of 
^      then      next      ensuing,      for 


the  yearly  rent  of 


dollars;  pay- 


able to  this  plaintiff  on  the  (state  days 
of  payment),  which  rent  said  M.  N. 
did  thereby  for  himself  and  his  assigns, 
covenant  to  pay  to  the  plaintiff  ac- 
cordingly. 

(11.    That  by  virtue  thereof,  said  M. 

N.,  on  the day  of , 

18-—,  entered  into  the  demised  premises, 
and  was  possessed  thereof.) 

in.    That  thereafter,  and  during  said 

term,   to-wit,   on   the  day   of 

,  18 —    (naming  a  day  before 

the  breach),  all  the  estate  and  interest 
of  said  M.  N.  in  said  term,  by  an 
assignment  then  by  him  made,  became 
vested  in  the  defendant,  who  there- 
upon entered  into  the  demised  premises, 
and  became  possessed  thereof  (and  con- 
tinued so  possessed  from  thence  hither- 
to, or  until,  etc.)* 

IV.  That  during  the  time  the  de- 
fendant was  so  possessed  of  the  prem- 
ises,  to-wit,    on    the  ■  day   of 

,   18 — ,  the   sum   of   

dollars  of  said  rent,  for  the  quarter 
ending  on  that  day  (or  otherwise),  be- 
came due  to  the  plaintiff  from  the  de- 
fendant; but  no  part  thereof  has  been 
paid.    1  Abb.  Forms  311. 

F.    Complaint,  Lessor  Against  Exeoii- 
tors. 


I.     That   on  the 


day    of 

,  18 — ,  by  a  lease  in  writing, 

then  made  between  the  plaintiff  and 
one  M.  N.,  under  the  hand  and  seal  of 
said  M.  N.  (of  which  a  copy  is  annexed 
as  part  of  this  complaint),  the  plaintiff 
leased  to  said  M.  N.  certain  lands  (or 
very  briefly  designate  them),  to  have 
and  to  hold  to  said  M.  N.,  and  his 
executors,  administrators  and  assigns, 
from   the   day   of , 


18 — ,  for  the  term  of 


-,   then 


next   ensuing,   for   the   yearly  rent   of 
dollars,  payable  to  his  plain- 


tiff on  the  (state  days  of  payment), 
which  rent  said  M.  N.  did  thereby  for 
himself  and  his  executors,  adminis- 
trators and  assigns,  covenant  to  pay 
to  the  plaintiff,  accordingly. 

n.     (That  by  virtue  thereof  said  M. 

N.,  on  the  day  of  , 

18-—,  entered  into  the  demised  prem- 
ises, and  was  possessed  thereof.) 

m.  That  thereafter  and  during  said 
term,  said  M.  N.  died,  to-wit,  on  the 

day  of : — ,  18 — ,  leaving 

a  will  appointing  the  defendants  his 
executors. 

IV.  That  the  defendants,  by  an  or- 
der or  determination  of  the  surrogate 
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-,  duly  made 
.,  18-, 


of  the  county  of  — 

on  the day  of 

were  appointed,  and  now  are,  the  ezee- 
ntors  of  his  said  will. 

v.  That  as  such  executors  the  de- 
fendant took  possession  of,  and  ocen- 
pied  the  premises  under  said  lease. 

VI.  That  the  sum  of  dol- 
lars of  said  rent  for  the  quarter  end' 
ing  on  (a  day  before  the  lessee's 
death),  became  due  on  said  day  to  the 
plaintiff  from  said  M.  N.,  but  no  part 
thereof  has  been  paid. 

VII.  For  a  further  breach  the  plain- 
tiff alleges  that  after  the  death  of  said 
H.  N.,  and  while  the  defendants  were 

so  in  possession,  the  sum  of 

dollars  of  said  rent  for  the  quarter 
ending  on,  etc.,  on  that  day  became 
due  to  the  plaintiff  from  the  defend- 
ants, but  no  part  thereof  has  been 
paid.     1  Abb.  Porms  312. 

G.    Complaint,  Grantee  of  Seversionf 
Against  Lessee  for  Bent. 

I.  That  one  M.  N.,  being  the  owner 
in  fee  of  certain  premises  (or  very 
briefly   designate    th^),    did,    on    the 

day  of  ,  18 — ,  by  a 

lease  in  writing  then  made  between 
him  and  the  defendant,  under  the  hand 
and  seal  of  the  defendant  (a  copy  ot 
which  is  annexed  as  part  of  this  com- 
plaint), lease  to   the    defendant    said 

premises    from    the   day    of 

,    IS ,    for    the    term    of 

,  then  next  ensuing,    for    the 

yearly  rent  of dollars,  payable 

to  said  M.  N.,  his  heirs  and  assigns,  on 
the  (state  days  of  payment),  which 
rent  the  defendant  did  thereby  cove- 
nant to  pay  to  said  M.  N.,  his  heirs  and 
assigns,  accordingly. 

(II.  That  by  virtue  thereof,  the  de- 
fendant entered  into  the  demised  prem- 
ises, and  was  possessed  thereof.) 

m.      That   thereafter,    and   on    the 

day   of ,   18 — ,   said 

M.  N.,  by  his  deed,  under  his  hand  and 
seal  (a  copy  of  which  is  hereto  an- 
nexed), sold  and  conveyed  to  this 
plaintiff  the  demised*  premises  (of  which 
the  defendant  had  due  notice). 

lY.     That  thereafter,  to-wit,  on  the 
day    of ,    18 — ,   the 


snm  of 


dollars  of  said  rent. 


for  the  quarter  ending  on  that  day 
(or  otherwise),  became  due  to  the 
plaintiff  from  the  defendant;  but  no 
part  thereof  has  been  paid.  1  Abb. 
Forms  313. 


H.    Complaint,     Assignee     of     Sent 

Against  Lessee. 
(I  and  II  as  in  preceding  form.) 
m.     That   thereafter,   and    on    the 
day  of  ,   18—,  said 


M.  N.  duly  assigned  to  the  plaintiff 
said  covenant  and  all  his  right  to  the 
rent  therein  secured. 

IV.  (As  in  the  preceding  fonn.)  1 
Abb.  Forms  314. 

I.  Complaint,  Heir  of  SevenUmer 
Against  Lessee. 

I.  That  one  M.  N.,  now  deceased, 
being  in  his  lifetime  the  owner  in  fee 
of  the  tenements  hereinafter  mentioned, 
on  (etc.,  state  the  lease  and  the  coven- 
ants which  were  broken,  as  in  the  pre- 
ceding forms). 

II.  That  the  said  M.  N.,  being  seized 
of  the  reversion  in  said  demised  prem- 
ises, afterwards,  and  during  the  said 
term,  on  (etc.),  died  so  seized;  where- 
upon the  said  reversion  then  descended 
tp  the  plaintiff  as  his  (son  and  only 
child  and)  heir;  and  thereby  tHe  plain- 
tiff then  became  seized  thereof  in  fee. 

in.    That  thereafter,  to-wit,  on,  etc., 

the   sum   of dollars   of   said 

rent,  for  the  quarter  ending  on  that 
day  (or  otherwise),  became  due  to  the 
plaintiff  from  the  defendant;  but  no 
part  thereof  has  been  paid.  1  Abb. 
Forms  314. 

J.  Complaint,  Assignee  of  Devisee  of 
Reversion  and  Bent  Against 
Assignee  of  Fart  of  Premises, 

L  That  one  M.  N.,  being  the  owner 
in    fee    of   certain    premises    (or   very 

briefly  designate  them),  on  the 

day  of ,  18—,  by  lease  in  writ- 
ing then  made  between  him  and  one 
O.  P.,  under  the  hand  and  seal  of  said 
O.  P.  (a  oopy  of  which  is  annexed  as 
part  of  this  complaint),  leased  to  said 

O.  P.  said  premises  from  the  

day  of ,  18—,  for  the  term  of 

,   then   next    ensuing,   for    the 

yearly  rent  of dollars,  payable 

to  said  M.  N.,  his  heirs  and  assigns, 
on  the  (state  days  of  payment),  which 
rent  O.  P.  did  thereby  covenant  to  pa^r 
to  said  M.  N.,  his  heirs  and  assigns, 
accordingly. 

II.  That  by  virtue  thereof  the  de- 
fendant entered  into  the  demised  prem- 
ises, and  was  possessed  thereof. 

III.  That  thereafter,  and  during  said 

term,  to-wit,   on  the  day  of 

,   18 —   (naming  a   day  before 

the  breach),  said  O.  P.  duly  assigned 
all  his  interest  in  a  divided  part  of  the 
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land,  equal  in  value  to  the  residue  of 
the  demised  premises,  and  thereby  the 
defendant  beeame  tenant  of  such  part. 

IV.  That  on  the day  of 

,  18 — ,  said  M.  N.  died,  having 

by  his  last  will  and  testament  devised 
the  (reversion  and)  rent  to  one  Q.  B., 
which  said  will  was  duly  proved  and 
reeorded  as  a  will  of  real  estate  before 

the  surrogate  of  the  eounty  of , 

on,  ete. 

V.  That  Q.  B.,  on  the day 

of y  18 — f  duly  (conveyed  and) 

assigned  said  (reversion  and)  rent  to 
the  plaintiff. 

YI.     That  thereafter,  to-wit,  on  the 

day   of   ,    18 — ,   the 

gam  of  dollars  of  said  rent, 

for  the  quarter  ending  on  that  day 
(or  otherwise)  became  due  to  the  plain- 
tiff from  the  defendant;  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
814. 

K.  Complaint  Against  Tenant  an  Cov* 
enant  To  Keep  Premises  in 
Bepair. 

L     That  on  the   — day    of 

•,  18 — f  by  a  lease  in  writing 


then  made  between  the  plaintiff  and 
the  defendant,  under  their  hands  and 
seals  (or  under  the  hand  and  seal  of 
the  defendant),  the  plaintiff  leased  to 
the  defendant  for  one  year  from  said 

date,  at  a  yearly  rent  of  ,  a 

certain  dwelling  house,  with  stable  and 
sheds    attachea,    in    the    viiiafe    of 

,  in  the   county  of  ^ 

the  property  of  the  plaintiff,  the  same 
being  upon  a  part  of  the  estate  of  M. 
N.,  deceased  (or  otherwise  briefly  des- 
ignate the  premises). 

II.  That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy  of 
the  covenant). 

(Or  n.  That  the  defendant  in  said 
lease  covenanted  that  he  would,  during 
the  said  term  of  one  year,  at  his  own 
cost  and  expense,  keep  said  dwelling 
house  and  premises  in  good  /repair,  and 
at  the  expiration  of  said  term  leave  the 
said  dwefiing  house  and  premises  in  as 
good  condition  as  he  received  the  same, 
reasonable  wear  and  tear  excepted.) 

III.  That  the  defendant  entered 
upon  the  premises  and  occupied  the 
same  during  the  said  term  of  one  year, 
under  said  agreement;  but  that  he  has 
failed  to  keep  the  said  house  and  prem- 
ises in  good  repair;  but,  on  the  con- 
trary, he  has  left  them  Iq,  such  condi- 


tion that  the  fences  are  broken  down, 
the  walls  and  the  roof  admit  the  water, 
and  in  consequence  the  plastering  has 
in  many  places  fallen  down,  the  win- 
dow glass  is  broken  (or  other  injuries), 
and  the  house  and  premises  are  other- 
wise injured  by  reason  of  the  neglect 
of  the  defendant  to  keep  them  in  good 
repair,  pursuant  to  his  said  agreement, 
to  the  damage  of  the  plaintiff  ■ 

dollars.    1  Abb.  Forms  848. 

L.  Complaint  Against  Landlord^ 
Breach  of  Covenant  To  Keep  in 
Bepair,  Special  Damage* 

I,     That   on  the day    of 


,  18 — y  by  a  lease  in  writing, 
then  made  between  the  plaintiff  and 
the  defendant,  under  their  hands  and 
seals  (or  under  the  hand  and  seal  of 
the  defendant),  the  defendant  leased 
to  the  plaintiff  the  premises  known  as 

No. street,  in  the  city  of  New 

York,  for  one  year  from  that  date,  at 
the  yearly  rent  of —  dollars. 

n.  That  said  lease  contained  a  cov- 
enant on  the  part  of  defendant,  of 
which  the  following  is  a  copy  (copy  of 
covenant  to  keep  in  repair). 

in.  That  the  plaintiff  entered  into 
possession  of  said  premises  under  said 
lease,  and  used  the  same  as  a  store  and 
warehouse  for  storing  and  selling  vari- 
ous articles  of  dry  goods. 

IV.  That  the  defendant  has  failed  ta 
perform  said  covenant  and  keep  the 
premises  in  repair,  and  has  allowed  the 
walls  and  roof  to  become  and  remain 
leaky,  by  means  whereof  the  water  has 
entered  said  premises  and  utterly  ruined 
a  portion  of  his  said  goods,  and  seri- 
ously injured  others,  to  the  damage  of 

the  plaintiff  dollars.     1  Abb. 

Forms  349. 

M.  Complaint  Against  Landlord  for 
Breach  of  Covenant  for  Quiet 
Possession, 

I.  That  on  the  — — —  day  of 
,  the  plaintiff  and  the  defend- 
ant entered  into  an  agreement  under 
their  hands  and  seals  (or  under  the 
hand  and  seal  of  the  defendant),  where- 
by the  plaintiff  hired  and  the  defendant 

leased  for  the  term  of  years 

from   said  date,  at   a  yearly  rent   of 

dollars  (here  briefly  designate 

the  premises). 

n.  That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy 
of  covenant  for  quiet  possession). 

(Or  II,    That  the  defendant  in  said 
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lease  covenanted .  with  the  plaintiff  that 
he  should  peaceably  and  quietly  occupy 
and  enjoy  the  premises  aforesaid  for 
the  said  term  of years.) 

III.  That  the  plaintiff  has  not  been 
permitted  peaceably  to  occupy  and  en- 
joy the  possession  of  said  premises;  but, 
on  the  contrary,  after  the  commence- 
ment of  the  term,  and  on  the  ■ 

day  of ,  18 — ,  one  M.  N.,  who 

was  at  the  time  of  making  said  lease, 
and  thereafter,  until  the  last  mentioned 
day,  the  lawful  owner  (or  lawfully  en- 
titled to  the  possession)  of  said  prem- 
ises, entered  upon  the  same  and  ejected 
this  plaintiff  therefrom,  ancf  has  ever 
since  kept  him  out  of  possession  of  the 
same  (or  designate  what  part),  to  his 
damage dollars. 

lY.  (Allege  special  damage,  if  any 
e.  g.,  as  follows):  That  the  plaintiff, 
confiding  in  the  covenant  of  the  defend- 
ant aforementioned,  had  purchased  a 
number  of  farming  utensils  and  imple- 
ments of  husbandry  for  the  cultivation 
of  said  premises,  and  had  entered  upon 
said  premises  and  commenced  to  raise 
grain  and  fruit  thereon,  when  he  was  so ' 
ejected;  and  that  by  reason  of  the  de- 
fendant 's  failure  to  fulfil  said  covenant, 
said  farming  utensils  and  implements 
became  of  Uttle  or  no  value  to  him, 
and  he  was  deprived  of  the  result  of 
his  time  and  labors  in  cultivating  said 
premises,  to  the  damage  of  the  plaintiff 
dollars. 

(Or  IV.  That  the  plaintiff  was  there- 
by prevented  from  continuing  his  busi- 
ness of  a  hatter  at  the  place,  and  was 

compelled  to  expend dollars  in 

removing  therefrom,  and  lost  the  cus- 
tom of  his  said  business  by  such  re- 
moval, to  his  damage  — ^~—  dollars.) 
1  Abb.  Forms  350. 

N.  Complaint  Against  Landlord  on 
Agreement  To  Complete  Demised 
Premises  Well. 


That    on   the 
-,   18—,   at 


day    of 

f   the   said 

plaintiffs  entered  i;ito  an  agreement  in 
writing  with  the  defendants,  bearing 
date  on  that  day,  duly  executed  b^ 
the  plaintiffs  under  the  firm  name  of 
A.  B.  &  Go.,  and  by  the  defendants  un- 
der the  firm  name  of  T.  Z.  &  Co.;  of 
which  agreement  the  following  is  a  cop^ 
(copy  agreement  to  complete  unfinished 
warehouse,  in  the  same  manner  as  an 
adjoining  building,  and  let  it  to  the 
plaintiff,  giving  possession  on  a  day 
named). 


n.  That  after  the  making  of  thif 
agreement,  and  on  or  about  the  ■ 

day  of ,  18—,  the  defendants 

delivered,  and  the  plaintiffs  took  pos- 
session of  the  first  floor  and  basement 
of  said  building,  under  and  in  pursu- 
ance of  Baid  agreement,  no  lease  or 
other  agreement  having  been  made  or 
executed  between  the  parties;  and  that 
the  plaintiffs  took  possession  thereof 
upon  the  faith  and  assurance  of  tho 
defendants,  and  the  full  belief  thereof, 
that  the  said  premises  were  finished  in 
the  same  manner  as  the  store  then  oc- 
cupied by  M.  N.,  in  the  same  street^ 
and  in  accordance  with  the  terms  of 
said  agreement. 

m.  That  the  said  premises  were  not 
finished  in  the  same  manner  as  the 
store  BJ^  the  time  of  making  such  agree- 
ment, occupied  by  M.  K.,  in  the  same 
street,  but,  on  the  contrary  thereof,  thf 
roof  of  the  building,  and  the  guttersi 
watercourses,  and  leaders  therefrom, 
were  constructed  and  finished  in  a  dif- 
ferent and  less  perfect  manner'  than 
those  upon  that  store,  and  an  obstruc- 
tion was  placed  over  the  top  of  the 
leader  that  conducted  the  water  from 
the  said  roof  of  the  building,  which 
obstructed  and  prevented  the  water 
from  passing  off  from  said  roof,  where- 
as no  such  obstruction  was  placed  over 
the  top  of  the  leader,  or  gutter,  or 
watercourse,  from  the  roof  of  the  store 
then  occupied  by  said  M.  N.,  in  the 
same  street. 

lY.  That  in  consequence  thereof,  the 
water  falling  upon  the  roofs  of  said 
building  mentioned  in  said  agreement 
was  obstructed  and  prevented  from 
passing  off  through  the  gutters,  water- 
courses, or  leader,  and  was  forced  back 
upon  and  ran  through  the  skylight  in 
the  roof,  and  down  into  the  said  first 
floor  and  basement,  and  upon  the  silks, 
goods  and  wares  and  merchandise  of  the 
said  plaintiffs  kept  therein,  and  greatly 
injured  the  same,  to  the  damage  of  the 
plaintiffs  — — —  dollars.  1  Abb. 
Forms  351. 

0.    Complaint,     Sub-Tenant     Against 
His  Immediate  Lessor, 

L  That  at  the  times  hereinafter  men- 
tioned, the  defendant  held  certain  prem- 
ises (very  briefly  designating  them), 
as  tenant  thereof  to  one  M.  N.,  at  s 

yearly   rent   of  dollars,  pay* 

able  by  the  defendant  to  said  M.  N, 
on  the  (state  days  of  payment). 

II.     That   on  the  •—  day  p| 
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',    18 — ,    in    consideration   that 


the  plaintiff  then  became  the  tenant 
to  the  defendant  of  said  premises  (or 
of ,  which  premises  were  a  por- 
tion of  the  above  described  premises)! 

at  a  yearly  rent  of  dollars, 

payable  to  him  by  the  plaintiff,  the 
defendant  gave  to  the  plaintiff  a  writ- 
ten agreement  to  indemnify  him,  of 
which  the  following  is  a  copy  (or  state 
its  substance,  e.  g.,  thus):  and  thereby 
promised  that  he  would,  during  the  con- 
tinuance of  the  tenancy  of  the  plaintiff, 
indemnify  him  and  save  him  harmless 
from  and  against  the  payment  of  the 
rent  payable  to  M.  N.  as  aforesaid;  and 
from  and  against  all  costs,  damages  or 
expenses  to  which  he  might  be  put  by 
reason  of  any  default  in  the  payment 
thereof). 

III.  That  the  defendant,  contrary 
to  his  promise,  omitted  to  pay  the  rent 
which  became   due   from   him   to   said 

M.  N.  on  the day  of , 

18 — ,  which  was  during  the  tenancy  of 
the  plaintiff  under  said  agreement. 

IV.  That  by  reason  thereof  said  M. 

N.,  on  the day  of , 

18—-,  in  the  court  of  ,  com- 
menced proceedings  to  recover  posses- 
sion of  said  premises,  which  were  then 
occupied  by  the  plaintiff  under  said 
agreement,  for  the  non-payment  of  said 
rent;^  and   thereby    the    plaintiff    was 

obliged   to   pay,   and   on   the  

day   of  ,   18 ,   did   pay   to 

said  M.  N.,  to  the  use  of  the  defend- 
ant, the  sum  of  dollars,  the 

amount    of    said    rent,     together    with 

dollars,  the  costs  and  charges 

of  said  proceedings;  and  was  put  to 
great  trouble  and  inconvenience,  to  the 
damage  of  the  plaintiff  dol- 
lars.   1  Abb.  Forms  364. 

P.  CampJaini  hy  Lessor  Against 
Lessee  for  Injunction  and  Dam' 
ages. 

I.  That  the  plaintiff,  being  then  and 
ever  since  owner  in  fee  simple  of  the 
premises  hereinafter  mentioned,  on  the 

day  of  ,  18 — ,  by  a 

lease  in  writing  then  made  between  the 
plaintiff  and  the  defendant,  under  their 
hands  and  seals  (or  under  the  hand  and 
seal  of  the  defendant),  the  plaintiff 
leased  to  the  defendant  (designate  term 
and  premises,  e.  g.,  thus),  for  ten  years 
from  said  date,  at  a  yearly  rent  of 
$1,000,  a  certain  dwelling  house,  with 
stable  and  sheds  attached,  and  ten  acres 
of  lawn  and  woodland,  orchard  and  gar- 


den,    at    ,    in    the    county    of 

,  the  property  of  the  plaintiff. 

II.  That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy 
of  the  covenant  as  to  waste  or  repairs). 

(Or  II.  That  the  defendant  in  said 
lease  covenanted  that  he  would — stat- 
ing the  substance  of  the  covenant.) 

nL  That  the  defendant  took  pos- 
session of  the  premises  under  said  lease, 
the  same  being  then  in  good  repair  and 
condition;  but  that  they  have  since  be- 
come ruinous  and  bad,  and  the  lands 
very  much  deteriorated  by  the  wilful 
mismanagement  and  improper  cultiva- 
tion thereof  by 'the  defendant;  that  he 
has  ploughed  up  the  garden,  destroying 
the  shrubbery  and  flowers  therein,  and 
has  cut  down  ten  ornamental  and  shade 
trees  standing  near  the  house,  and  has 
cut  down  ten  apple  trees  in  the  orchard 
(or  in  like  manner  state  other  waste, 
according  to  the  fact),  and  has  other- 
wise suffered  and  committed  great  waste 
on  the  premises;   by  reason  of  which 

waste  the  premises  are  worth 

dollars  less,  to  be  sold,  than  they  were 
when    the    defendant     took    possession 

thereof;  and  it  would  cost dol« 

lars  to  restore  them. 

lY.  That  the  defendant  threatens  to 
cut  down  other  of  the  ornamental,  shade 
and  fruit  trees,  and  to  remove  the  par- 
titions in  the  first  story  of  the  houses 
and  turn  it  into  a  workshop  (or  other 
threatened  wastd). 

Wherefore  the  plaintiff  aska  judg- 
ment: 

1.  That  the  defendant  may  be  re- 
quired to  (restore  and)  repair  the  prem- 
ises. 

2.  That  he  pay  the  plaintiff  > 
dollars  damages  done  to  and  suffered 
by  the  premises  (the  plaintiff  hereby 
waiving  all  forfeitures  and  penalties 
incurred  in  respect  to  said  waste). 

3.  That  he  be  required  to  keep  the 
same  in  good  repair  and  condition  dur- 
ing the  continuance  of  his  interest 
therein,  and  to  manage  and  cultivate 
the  farm  in  a  proper  and  husbandlike 
manner,  according  to  the  terms  of  the 
lease,  and  the  custom  of  the  country. 

4.  That  he  be  enjoined  from  com- 
mitting any  further  waste,  and  particu- 
larly from  (stating  particular  act  to  be 
enjoined).    1  Abb.  Forms  480. 

in.    Pleas. 
A.    Plea,  No  Bent  in  Arrectr, 
Because  he  says  that  no  part  of  tho 
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said  rent  in  the  said  declaration  men- 
tioned is  in  arrear  or  unpaid  in  manner 
and  form  as  the  said  plaintiff  hath 
above  in  his  declaration  in  that  behalf 
alleged,  and  of  this  he  the  said  defend* 
ant  puts  himself  upon  the  eountr^i  ete. 
3  Chit.  PI.  998. 

B.  Tlea  of  Assignment  by  Assignee 

Before  Bent  Became  Due, 
Because  he  says  that  after  he  the 
said  defendant  became  assignee  of  the 
said  demised  premises,  as  in  the  said 
declaration  mentioned  (before  any  rent) 
became  due  and  owing  to  the  said  plain- 
tiff, to-wit^  on,  etc.,  at,  etc.  (, venue), 
aforesaid,  he  the  said  defendant,  by  a 
certain  indenture  of  assignment,  then 
and  there  made,  and  duly  signed  by  him 
the  said  defendant,  and  sealed  with  hia 
seal,  for  the  considerations  therein  men* 
tioned,  did,  etc.    8  Chit.  PI.  994. 

C.  Plea  of  Assignment  and  Accept* 

anee  of  Assignee, 
Because  he  says  that  after  the  mak- 
ing the  said  demise  in  the  said  declar- 
ation mentioned,  and  before  any  part 
of  the  said  rent  in  the  said  declaration 
mentioned  became  due  and  payable,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  he  the 
said  defendant  by  a  certain  indenture 
of  assignment,  by  him  then  and  there 
made  and  duly  signed  by  the  said  de- 
fendant, and  sealed  with  his  seal,  for 
the  considerations  therein  mentioned, 
did  bargain,  sell,  assign,  transfer  and 
set  over  unto  G.  H.,  etc.,  all  the  right, 
title,  interest,  term  of  years  then  to 
come  and  unexpired,  property,  claim 
and  demand  whatsoever  of  the  said  de- 
fendant of,  in  and  to  the  said  several 
demised  premises,  with  the  appurten- 
ances, to  have  and  to  hold,  etc.  (as  the 
words  of  assignment),  by  virtue  of 
which  said  indenture  of  assignment  the 
said  G.  H.  afterwards,  to-wit,  on  the 
day  and  year  last  aforesaid,  entered 
into  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was 
thereof  possessed  for  the  residue  of  the 
said  term  then  to  come  therein  and 
expired,  whereof  the  said  plaintiff  on 
the  day  and  year  last  aforesaid,  at,  etc 
(venue),  aforesaid,  had  notice;  and  the 
said  defendant  further  aaith  that  the 
said  plaintiff,  after  the  entry  of  the 
said  G.  H.  into  the  said  demised  prem- 
ises, with  the  appurtenances,  under  and 
by  virtue  of  the  said  assignment,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  aforesaid, 
did  accept  and  receive  of  and  from  the 
said  G.  H.  as  tenant  to  the  said  plain- 


tiff, a  large  sum  of  money,  to-wit,  the 

sum  of  £ for  the  rent  aforesaid, 

in  form  aforesaid,  reserved  and  then 
made  payable,  and  then  and  there  ae- 
cepted  the  said  G.  H.  aa  his  tenant  of 
the  said  demised  premises,  with  the  ap- 
purtenanees.  And  this,  ete.  3  Chit. 
PL  903. 

]>..  Tlea,  Traverse  of  Assignment, 
Because  he  aaith  that  all  the  estate, 
right,  title,  interest  and  term  of  years 
then  to  eome  and  unexpired,  property, 
elaim  and  demand  whatsoever  of  the 
said  E.  F.  of  and  in  the  said  premises, 
with  the  appurtenances,  by  assignment 
thereof  duly  made,  did  not  eome  to  and 
vest  in  the  eaid  defendant  in  manner 
and  form  as  the  said  plaintiff  hath  in 
his  said  declaration  in  that  behalf  al- 
leged. And  of  this  he  the  said  defend- 
ant puts  himself  npon  the  country,  et« 
3  Chit  PI.  1019. 

E.  Tlea  of  Eviction. 

Because  he  says  that  the  said  plaintiff, 
after  the  making  of  the  said  indenture, 
and  before  any  part  of  the  said  rent  in 
the  said  declaration  mentioned  became 
due  and  payable  to  the  said  plaintiff, 
to-wit,  on,  etc.,  with  force  and  arms, 
etc.,  entered  into  and  upon  the  said 
demised  premises,  and  then  and  there 
ejected,  expelled,  put  out,  and  amoved 
the  said  defendant  from  the  possession 
thereof,  and  kept  and  continued  him 
the  said  defendant  so  ejected,  expelled, 
put  out  and  amoved  from  thence  hith- 
erto, to-wit,  at,  ete.  (venue),  aforesaid. 
And  this,  etc.     3  Chit.  PL  993. 

F.  Plea  That  Lessor  Was  Seised  for 

Life  Only. 
Because  he  saith  that  the  said  E.  F., 
deceased,  at  the  time  of  the  making  of 
the  said  indenture  was  seised  only  in 
his  demesne,  as  of  freehold,  for  the 
term  of  his  natural  life,  of  and  in  the 
said  demised  premises,  with  the  appur- 
tenances, and  continued  so  seised  there- 
of, until  and  at  the  time  of  his  death, 
and  that  after  the  making  of  the  said 
indenture,  and  before  the  expiration 
of  the  said  term,  to-wit,  on,  etc.,  at, 
ete.  (venue),  aforesaid,  the  said  E.  P. 
died;  whereupon  the  said  indenture,  and 
the  term  thereby  created,  wholly  oeased 
and  determined;  without  this,  and  at 
the  time  of  the  making  of  the  said 
indenture,  the  reversion  of  and  in  the 
said  demised  premises,  with  the  appur- 
tenances belonging  to  the  said  E.  F. 
and  his  heirs,  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  his  said 
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declaration  in  that  behalf  alleged.    And 
this,  etc.    8  Chit.  PI.  1019. 

G.    Plea  That  Defendant  Did  Bepair. 

Beeanse  he  says  that  he  well  and  suf- 
ficiently repaired,  sustained  and  defend- 
ed against  the  wind  and  rain,  the  tene- 
ment aforesaid,  at  his  own  costs  and 
expenses,  during  the  year  elapsed  of  the 
term  aforesaid.  And  of  this  he  puts 
himself  upon  the  country,  etc.  Burr. 
App.  361,  |655;  Yates'  Forms  451. 

H.  Plea,  Premises  Not  Out  of  Bepair, 
Because  he  says  that  (here  deny  the 
breach  in  the  words  assigned  m  the 
declaration,  which  may  perhaps  be 
thus) :  the  said  messuage  and  tenement, 
farm  honse,  and  out-houses  thereunto 
belonging,  were  not,  nor-  are,  nor  was, 
nor  is  any  part  thereof  ruinous,  pros- 
trate, fallen  down,  or  out  of  repair,  in 
manner  and  form  as  the  said  plaintiff 
hath  ab^Te  thereof  complained  against 
him  the-  said  defendant,  and  of  this  he 
the  said  defendant  puts  himself  upon 
the  country,  etc.     3  Chit.  PI.  1U19. 

I.  Plea  That  Defendant  Was  Unable 
To  Obtain  Possession  of  Leased 
Land, 

''And  for  a  further  plea  in  this  be- 
half as  .to  the  supposed  breaches  of 
covenant  in  said  declaration  mentioned, 
these  defendants  say,  actio  non,  etc., 
because  they  say  that  neither  they 
nor  their  assignees  have  ever  received 
possession  of  said  premises,  in  and  by 
said  indenture  stated  to  have  been 
demised  to  them,  and  that  at  the  time 
when  said  term,  by  said  lease  or  in- 
denture, admitted  to  be  granted  to 
these  defendants,  commenced,  to-wit, 
on  the  .first  day  of  March,  A.  D.  1878, 
said  defendants  and  their  assigns  were 
kept  out  of  possession  of  said  prem- 
ises by  the  plaintiffs,  and  neither  these 
defendants  nor  their  assignees  were 
able  to  obtain  possession  of  said  prem- 
ises, by  reason  whereof  said  premises 
became  of  no  use  or  value  to  these 
defendants  or  their  assigns,  and  said 
indenture  in  said  declaration  mentioned 
was  annulled,  canceled,  and  set  aside, 
and  the  said  defendants,  if  ever  bound 
thereby,  were  released  therefrom;  and 
this  the  defendants  are  ready  to  verify, 
etc.''  field  t>.  Herriok,  10  111.  App. 
501. 

J.  Flea  by  Assignee  of  Tenant  of 
Assignment  of  Lease, 

"And  now  comes  the  said  defendant, 
by  Charles  W.  Thomas,  its  attor- 
ney, and  tor  a  plea  in  this  behalf  says 


action  non,  because  it  saya  that  on 
the  28th  day  of  November,  1887,  it, 
the  said  defendant,  by  its  instrument 
in  writing  of  that  date,  under  its  cor- 
porate seal,  did  assign  and  set  over 
to  one  Jacob  Lasurs,  of  said  county,  the 
lease  in  the  declaration  mentioned  as 
having  been  made  and  executed  by 
plaintiffs,  and  all  the  leasehold  inter- 
est and  estate  thereby  conveyed,  and 
did  put  the.  said  Lasurs  into  posses- 
sion of  the  mine  and  premises  In  said 
lease  described,  by  virtue  whereof  said 
Lasurs  became,  and  since  said  time 
hath  been,  the  sole  lessee  of  said  mine 
and  premises  under  said  lease:  without 
this,  that  the  defendant  has  had  the 
use,  control  and  enjoyment  of  said 
mine  and  premises  from,  to-wit,  the 
20th  day  of  September,  1891,  to  the 
20th  day  of  September,  1894,  as  Is  by 
the  said  declaration  supposed;  and  this 
the  defendant  is  ready  to  verify,  where- 
fore," etc.  Consolidated  Coal  Co.  v. 
Peers,  166  HI.  361,  40  N.  K  1105. 

IV.    AnswersL 

A.  Denial  of  Hiring  Premises, 
That  he   did  not  hire  said  premises 

of  the  plaintiff  (or  execute,  or  accept 
said  lease  from  the  plaintiff),  as  alleged. 
2  Abb.  Forms  97. 

B.  Denial  of  Use  and  Occupation  of 

Premises. 
That  he  did  not  occnpy  the  premises 
as  alleged.    2  Abb.  Forms  97. 

C.  Denial  by  Assignee  of  Occupation, 
That  said   (lessee)    did  not  hire  the 

premises  from  the  defendant  as  alleged; 
and  that  no  assignment  of  any  such 
lease  was  made  to  or  accepted  by  the 
defendant,  as  alleged,  and  that  the  de- 
fendant did  not  occupy  the  premises 
under  the  lease.    2  Abb.  Forms  97. 

D.  Answer,  Assignee 's  Assignment  To 

Third  Person, 
That  before  the  rent  claimed  in  the 
complaint  became  due,  and  on  or  about 

the day  of ,  18 — ,  the 

defendant  assigned  all  his  interest  in 
said  lease  to  one  M.  N.,  who  then  en- 
tered into  possession,  and  so  continued 
when  said  rent  became  due.  2  Abb. 
Forms  97. 

B.  Answer,  Tender  of  Bent  Upon  the 
Land, 

1.  That  he  was  present  at  the  said 
demised  dwelling  house  at  the  time 
when  the  said dollars  became 


due  as  aforesaid,  to-wit,  on  the 

day   of  ,   18 — ,   for  a   reason- 
able time,  to-wit,  the  space  of  one  hour 
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before  sunset,  and  there  continued  until 
a  reasonable  time,  to-wit,  one  hour  after 
sunset  on  the  same  day,  and  during  all 
the  interval  of  time  aforesaid  was  there, 

ready  to  pay  the  said  dollars 

to  the  plaintiff. 

II.  That  neither  the  said  plaintiff, 
nor  any  other  person  on  his  behalf,  dur- 
ing  any  part  of  said  time,  was  there 
ready  to  receive  the  same. 

ni.  That  since  the  said  day  the  de- 
fendant has  always  been,  and  still  is, 

ready  to  pay  the  said dollars 

to  the  plaintiff;  and  he  now  brings  the 

said  dollars  here  into  court, 

ready  to  be  paid  to  the  said  plaintiff, 
if  he  will  accept  the  same.  2  Abb. 
Forms  98. 

F.  Answer,  Eviction, 

I.  That  after  the  making  of  the 
lease  (or  after  the  letting)  mentioned 
in  the  complaint,  and  before  any  part 
of  the  rent  in  the  complaint  demanded 
became  payable,  the  plaintiff  forcibly 
entered  upon  the  premises,  and  removed 
the  defendant  therefrom  (or  from  a 
part  thereof,  to-wit,  describing  the 
part),  and  kept  him  out  of  possession 

from  thence  until  the  day  of 

,  18 —  (or  until  after  said  rent 

became  due).     2  Abb.  Forms  98. 

G.  Answer^  Surrender  of  Premises, 
That  before  the  rent  claimed  in  the 

complaint  became  due  (or  before  thfl 
alleged  breaches,  or  the  breaches  hf  thia 
defense  answered),  the  defendant  sur- 
rendered to  the  plaintiff  the  demised 
premises,  and  all  the  residue  of  the 
said  term  then  to  come,  and  unexpired 
therein;  and  the  plaintiff  then  accepted 
such  surrender,  and  took  possession  of 
the  said  premises.    2  Abb.  Forms  99. 

H.    Answer,  That  Landlord  Accepted 
an  Assignee  as  His  Tenant. 

I.  That  before  the  rent  (or  the  last 
instalment  of  rent)  claimed  in  the  com- 
plaint became  due  (or  before  the 
breaches  alleged,  or  the  breach  hereby 
answered),  the  defendant  duly  assigned 
(by  deed)  all  his  estate  and  term  of 
years  then  to  come  and  unexpired  in 
the  demised  premises  to  M.  N.,  who 
then  entered  into  the  same,  and  wafl 
possessed  thereof  for  the  residue  of  said 
term. 

II.  That  the  plaintiff  then  had  notice 
thereof,  and  afterwards  accepted  from 
the  said  M.  N.  rent  under  the  lease  (qr 
agreement)  mentioned  in  the  complaint, 
and  accepted  the  said  M.  N.  as  his  ten- 
ant of  said  premises.    2  Abb.  Fonn»  99. 
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I.    Indictments. 

A.  Indictment,  General  Form, 
Middlesex.     The  jurors  for  our  lord 

the  king,  upon  their  oath  present,  that 
A.  B.,  late  of,  etc.,  laborer,  on,  etc.,  with 
force  and  arms,  at,  etc.,  aforesaid,  one 
silver  spoon,  of  the  value  of  ■ 
shillings,  of  the  goods  and  chattels  of 
one  J.  L.,  two  brass  candlesticks,  of  the 

value   of  shillings,    and    t?vo 

linen   shirts  of  the  value   of  

shillings,  of  the  goods  and  chat- 
tels of  one  B.  W.,  then  and  there 
being  found,  feloniously,  did  steal,  take 
and  carry  away,  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.    3  Chit.  Cr.  L.  959. 

^ote.— Value  must  be  stated,  other- 
wise conviction  can  only  be  had  for 
petit  larceny. 

The  value  must  be  separately  stated 
in  each  count.  State  v,  Wagner,  118 
Mo.  626,  24  S.  W.  219. 

B.  Indictment,  Stealing  Hay, 
(Commencement    and    conclusion    as 

above.)       A     small     quantity,    to-wit, 

pounds  weight  of  hay,  of  the 

value  of  ,   of   the   goods   and 

chattels  of  G.  W.,  then  and  there  be- 
ing found,  feloniously,  etc  3  Chit. 
Or.   L.   960. 

C.  Indictment,     Stealing     Sacks     of 

Wheat, 
(Commencement    and    conclusion    as 
above.)      Ten   sacks   of  wheat   of   the 

value  of pounds,  of  the  goods 

and  chattels  of  one  C.  S.,  then  and 
there  being  found,  feloniously,  etc  3 
Chit.  Cr.  L.  960. 

D.  Indictment,   Stealing  Oats,  Chaf 

and  Beans,  Mixed  Together. 
(Commencement    and   eonelosiOB    as 
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above.)  A  certain  mixture  consisting 
of  one  bushel  of  oats,  one  bushel  of 
chaffy  and  one  bushel  of  beans,  of  one 
A.  -  B.y  then  and  there  being  found, 
feloniously,  etc.    3  Chit.  Cr.  L.  960. 

E.  Indictment,  Stealing  Wool. 
(Commencement    and    conclusion    as 

above.)      pounds    weight    of 

wool,  of  the  value  of  shill- 
ings, of  the  goods  and  chattels  of  one 
J.  C.  then  and  there  being  found, 
feloniously,  etc.     3  Chit.  Cr.  L.  960.  ' 

F.  Indictment    for   Stealing   PromiS' 

sory  Note, 

That   A.   B.,   late   of,   etc.,   on,   etc., 

to- wit,  with  force  and   arms,  at,   etc., 

aforesaid,    feloniously    did    steal,    take 

and  carry  away,  one  promissory  note, 

for  the  payment  of  the  sum  of 

pounds,  and  of  the  value  of  

pounds,  the  said  note  at  the  time  of 
committing  the  felony  aforesaid,  being 
the  property  of  one  C.  D.,  and  the  said 

sum  of  pounds,  payable  and 

secured  by  the  same  promissory  note 
being  then  due  and  unsatisfied  to  the 
said  C.  D.,  the  proprietor  thereof 
against  the  form,  etc.,  and  against  the 
peace,  etc.     3  Chit.  Cr.  L.  974a. 

Q.    Indictment  for  Stealing  a  Eorse. 

That  A.  B.,  late  of,  etc.,  on,  etc., 
aforesaid,  one  gelding  of  the  price  of 

pounds,    of    the    goods     and 

chattels  of  one  J.  D.,  then  and  there 
found  and  being,  then  and  there 
feloniously  did  steal,  take,  and  lead 
away,  against  the  peace,  etc.  (Add  a 
count  for  single  larceny.)  3  Chit.  Cr. 
L.  980. 

Note, — ^In  case  of  cattle  say  "drive 
away,'*  instead  of  **lead  away." 
Archb.  Cr.  PI.  195. 

H.  Indictment  for  Stealing  Bailroad 
Bonds, 

The  grand  jury  of  the  city  and 
county  of  New  York  by  this  indict- 
ment accuse  William  S.  Boberts  and 
Edward  H.  Walton  of  the  crime  of 
grand  larceny  in  the  first  degree,  com- 
mitted as  follows:  the  said  William  S. 
Boberts  and  Edward  H.  Walton,  each 
late  of  the  first  ward  of  the  city  of 
New  York,  in  the  county  of  New  York 
aforesaid,  on  the  fourteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-four, 
at  the  ward,  city  and  county  afore- 
said, with  force  and  arms,  ten  writ- 
ten, instruments  and  evidences  of  debt, 
to- wit:  the  bonds  and  written  obliga- 
tions  issued  by   the   Georgetown   and 


Lane's  Bailroad  Company,  a  corpora- 
tion duly  existing  under  the  laws  of 
the  state  of  South  Carolina,  and  called 
*  *  first  mortgage  bonds, ' '  in  and  by  each 
of  which  the  said  railroad  company 
acknowledged  itself  Indebted  to  the 
bearer  thereof  in  the  sum  of  one 
thousand  dollars,  and  which  said 
sum  the  said  railroad  company 
thereby  promised  to  pay  on  the 
first  day  of  January,  in  the  year 
of  our  Lord  1913,  with  interest,  the 
same  bearing  date  on  the  first  day  of 
January,  in  the  year  of  our  Lord,  1883, 
and  being  then  and  there  each  duly 
signed  by  the  president  and  secretary 
of  the  said  railroad  company,  and 
sealed  with  the  seal  thereof,  and  num- 
bered, nine,  ten,  eleven,  twelve,  thir- 
teen, fourteen,  fifteen,  sixteen,  seven- 
teen and  eighteen,  respectively,  and  be- 
ing then  and  there  in  full  force  and 
effect,  and  wholly  unsatisfied,  and  of 
the  value  of  one  thousand  dollars  eacn 
(a  more  particular  description  of  which 
said  bonds  and  written  obligations  is 
to  the  grand  jury  aforesaid  unknown) 
of  the  valuable  things,  evidences  of 
debt,  goods,  chattels,  and  personal 
property  of  the  Bethlehem  Iron  Com- 
pany then  and  there  being  found,  then 
and  there  feloniously  did  steal,  take 
and  carry  away,  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  the 
people  of  the  state  of  N^w  York  and 
their  dignity.  Boberts  v.  Beilly,  116 
U.  S.  80,  83,  84,  6  Sup.  Ct.  291,  29 
L.  ed.  544. 

L  Indictment  for  Stealing  Money, 
Cvrreney, 

'<  Divers  coins  of  the  United  States 
current  as  money  in  said  common- 
wealth of  the  amount  and  of  the  value 
in  all  of  three  dollars."  Com.  v,  Ool« 
line,  138  Mass.  483. 

J.  Indictment  for  Larceny  From  Per' 
son, 

''The  said  Alex.  Graham,  Sophia 
Graham,  John  Daws  and  Hattie  Dil- 
lon, on  the  16(;h  day  of  April,  1882, 
in  the  county  aforesaid,  seven  $100 
notes,  of  the  value  and  denomination 
of  $100  each,  consisting  of  national 
bank  notes,  and  national  currency  notes 
called  greenbacks,  and  all  of  the  ag- 
gregate value  of  $700,  then  and  there 
being  the  property  of  A.  H.  Hilde- 
brand,  and  then  on  the  person  of  the 
said  A.  H.  Hildebrand,  feloniously  did 
steal,  take  and  carry  away,  contrary 
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to  law."     State  v,   Graham,   65  Iowa 
617,  22  N.  W.  897. 

K.    Information  Charging  Second  Of' 
feme, 

"William  A.  Branyan,  prosecuting 
attorney  in  and  for  the  28th  judieial 
.  circuit  of  Indiana,  now  gives  the  Hunt- 
ington Circuit  Court  to  understand  and 
be  informed  that  David  Bandall,  on 
the  3l8t  day  of  April,  A.  D.  1892.  at 
and  in  said  county  and  State  afore- 
said, did  then  and  there  unlawfully 
and  feloniously  steal,  take  and  carry 
away  six  dollars  in  money,  of  the 
value  of  six  dollars,  then  and  there, 
and  being  then  and  there  the  personal 
goods,  money  and  chattels  of  William 
Powers.  And  the  said  Bandall  was 
heretofore  convicted  of  petit  larceny 
in  the  Wells  Circuit  Court,  in  Wells 
county,  in  said  State,  as  William  Pow- 
ers has  complained  upon  oath. 

(Signed)   William  A.  Branyan, 
Prosecuting   Attorney." 

Randall  r.  State,  132  Ind.  539,  32 
N.  E.  305. 

Note. — Held  sufficient  description  of 
property  under  constitutional  provision 
that  the  accused  has  the  right  "to 
demand  the  nature  and  cause  of  the 
accusation  against  him,"  and  statutory 
provision  that  it  is  sufficient  to  de- 
scribe money,  etc.,  "simply  as  money, 
without  specifying  any  particular  coin, 
note,  bill,  or  currency." 

LEASE. — See  Landlord  and  Tenant. 

LEGACIES.— See  Wills. 

LEGATEES.— See  Wills. 

LETTERS  ROGATORY.— See    Deposi- 
tions. 

LEVY    OP    EXECUTION.— See  Judo- 

HSNTS  AND  DECREES,  ENFORCEMENT  OF. 

LEWDXESa 

I.    Indictment  for  Ooliabltlng  as  Man 

and  Wife,  774 
n.   Indictment  for  Lasclviona  Oohabita- 

tiODi  774 
HL    Indictment^  Liying  in  Fornication, 
775 
CROSS-REFERENCE : 
Disorderly  Conduct: 
Indictment  for  Being  a  Street- Walk- 
er. 

L    Indictment  for  Cohabiting  Together 

as  Man  and  Wife. 

•*One  William  Chandler,  late  of  said 

county,    on    the    14th   day   of   August, 

A.  D.  1883,  and  on  divers  other  days 


and  times,  as  well  before  as  after 
that  date,  and  previous  to  this  pre- 
sentment, at  said  county  and  State 
aforesaid,  being  a  married  man  and 
having  a  lawful  wife  then  living,  and 
Grace  Beeman,  at  the  time  being  un- 
married, Grace  Beeman  and  said  Chand- 
ler, not  being  married  to  each  other, 
did  then  and  there  during  said  time 
unlawfully  live  and  cohabit  together 
as  man  and  wife.''  State  V,  Chandler, 
96  Ind.  591. 

Note. — ^Held  that  the  language  of 
the  indictment  "cohabit  as  man  and 
wife"  was  equivalent  in  meaning  to 
the  language  of  the  statute  "cohabit 
with  another  in  a  state  of  adultery." 

n.    Indictment  for  Lascfyioos  Cohab- 
itation (a). 
"State   of  Missouri,   county  of  Shan- 
non.    In  the  Shannon  Circuit  Court, 
April  term,  1854. 

The  grand  jurors  for  the  state  of 
Missouri,  impanneled,  etc.,  upon  their 
oath  present,  that  John  Bess  and  Polly 
Bess  (alias  Polly  Cox),  both  late  of 
Shannon  county,  on  the  first  day  of 
May,  in  the  year  eighteen  hundred  and 
fifty-three,  and  on  divers  other  days 
between  that  day  and  the  time  of  the 
finding  of  this  bill  of  indictment,  with 
force  and  arms,  at,  etc.,  did  then  and 
there  live  in  a  state  of  open  and 
notorious  adultery,  and  did  then  and 
there  lewdly  and  lasciviously  abide  and 
cohabit  with  each  other;  and  were  then 
and  there  guilty  of  open,  gross  lewd- 
ness and  lascivious  behavior,  by  then 
and  there  publicly,  lewdly  and  lascivi- 
ously abiding  and  cohabiting  with  each 
other,  contrary,"  etc  State  t?.  Bess, 
20  Mo.  419. 

Indictment  for  LasaiviouB  Cohahitation 

The  indictment  charges  with  suffi- 
cient allegation  as  to  time  and  place, 
that  the  defendant  and  one  Janet  Low- 
ery,  did  "unlawfully,  openly  and  pub- 
licly, live,  dwell  and  cohabit  together, 
in  lewdness  and  lasciviousness,  they 
being  unmarried  to  ai;d  with  each 
other.'*    People  v,  Colton,  2  Utah  457. 

Indictment  for  Ixucivioua  Cohabiiation 

(0). 

"Did  then  and  there  wrongfully,  un- 
lawfully and  illegally,  each  with  the 
other,  live  together  in  an  open  state 
of  adultery,  the  said  Herbert  P.  Crane, 
alias  Bert  Crane,  being  then  and  there 
a  married  man,  having  been  previoiisly 
married  to  one  Jessie  E.  Doolittle,  and 
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the  said  Lizzie  B.  Stiles,  alias  Lillian 
B.  Stiles,  being  then  and  there  a  mar- 
ried waman,  having  been  previously 
married  to  one  Everell  D.  Stiles,  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided/'  Crane 
V.  People,  168  HI.  395,  48  N.  E.  54. 
^oie.— Sustained  under  a  statute  pro- 
viding that  '4f  any  man  and  woman 
shall  live  together  in  an  open  state 
of  adultery  of  fornication,  or  adul- 
tery and  fornication.'' 

HL     Indictment^  LiYing  In    Fornica- 
tion. 

''The  State  of  Alabama,  Macon  coun- 
ty. In  the  circuit  court,  at  spring 
term,  1849. 

''The  grand  jurors  for  the  said  State, 
sworn  and  charged  to  inquire  for  the 
said  county,  upon  their  oaths  present, 
that  John  B.  Lawson,  a  man,  and  Mary 
Swinney,  a  woman,  both  late  of  said 
county,  on  the  first  day  of  January, 
1849,  and  continually  from  that  day  to 
the  finding  of  this  indictment,  in  the 
county  aforesaid,  did  live  together  in 
fornication,  against  the  peace  and  dig- 
nity of  the  state,"  etc.  Lawson  v. 
State,  20  Ala.  66. 

Note. — ^Held  sufficient  for  general 
charge  of  living  together  in  state  of 
fornication  under  s&tute.  Questioned 
as  to  sufficiency  as  descriptive  of  sin- 
gle offense. 
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phyer,  782 
H.    Fair  Beport  of  Public  Proceed- 
ings, 783 
VL    Indictments^  783 

A.  Common  Form,  783 

B.  For  Libel  on  Envelope  in  Mail,  783 

C.  For  Libel  of  Public  Official,  784 

D.  Indictment,    Libel    Contained    in 

Handbill,  786 

E.  Information,  Libel  With  Innuen- 

does Charging  Crime,  786 

F.  Indictment  for  Slander  Charging 
'   Unchastity,  787 

I.    I>eclarationfl. 

A.  Declaration  for  lAbel,  Charging 
Perjury, 

For  that  whereas  the  said  plaintitt' 
now  is  a  good,  true,  honest,  just  and 
faithful  citizen  of  this  state,  and  as 
such  hath  always  behaved  and  con- 
ducted himself,  and  until  the  commit- 
ting of  the  several  grievances  by  the 
said  defendant,  as  hereinafter  men- 
tioned, was  always  reputed,  esteemed 
and  accepted  by  and  amongst  all  his 
neighbors,  and  other  good  and  worthy 
citizens  of  this  state,  to  whom  he  was 
in  anywise  known,  to  be  a  person  of 
good  name,  fame  and  credit,  to-wit,  at, 
etc.  And  whereas  also  the  said  plain' 
tiff  hath  not  ever  been  guilty,  or  until 
the  time  of  the  committing  of  the 
said  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  been 
suspected  to  have  been  guilty  of  per- 
jury or  any  other  such  crime.  (If  the 
slander  do  not  amount  to  a  charge  of 
any  specific  offense,  such  as  perjury 
or  theft,  etc.,  the  inducement,  instead 
of  the  words,  "of  perjury  or  any 
other  such  crime,"  should  run  thus: 
"of  the  offenses  and  misconduct  here- 
inafter mentioned  to  have  been  charged 
and  imputed  to  the  said  plaintiff,  or 
of  any  other  .such  offense  or  miscon- 
duct.") By  means  of  which  said 
premises,  he  the  said  plaintiff,  before 
the   committing   of   the    said    several 
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grievances  hj  the  said  defendant,  as 
hereinafter  mentioned,  had  deservedly 
obtained  the  good  opinion  and  credit 
of  all  his  neighbors,  and  other  good 
and  worthy  citizens  of  this  state,  to 
"whom  he  was  in  anywise  known,  to- 
wit,  at,  etc.  And  whereas  also,  before 
the  committing  of  the  several  griev- 
ances by  the  said  defendant,  as  in  the 
ftrst  and  second  counts  hereinafter 
mentioned,  a  certain  action  had  been 
depending  in  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York,  before  the  justices  thereof, 

at    the in    the   of 

-,wherein    one    J.   K.    was   the 


plaintiff,  and  one  L.  M.  was  the  de- 
fendant, and  which  said  action  had 
been  then  lately  tried  at  the  circuit 
court,     in     and     for     the     county     of 

,   and   on   such   trial   the   said 

plaintiff  had  been,  and  was  examined 
on  oath,  and  had  given  his  evidence 
as  A  witness,  for  and  on  the  part  and 
behalf  of  the  said  J.  K.,  to-wit,  at, 
etc.  Tet  the  said  defendant,  well 
knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  and  condition  of 
the  said  plaintiff,  and  contriving,  and 
wickedly  and  maliciously  intending  to 
injure  the  said  plaintiff  in  his  said  good 
name,  fame  and  credit,  and  to  bring 
him  into  public  scandal,  infamy  and 
disgrace  with  and  among  all  his  neigh- 
bors, and  other  good  and  worthy  citi- 
zens of  this  state,  and  to  cause  it  to 
be  suspected  and  believed  t)y  those 
neighbors  and  citizens,  that  he  the  said 
plaintiff  had  been  and  was  guilty  of 
perjury  (or  '*of  the  offenses  herein- 
after mentioned  to  have  been  imputed 
to  him'')>  And  to  subject  him  to  the 
pains  and  penalties,  by  the  laws  of 
this  state  made  and  provided  against, 
and  inflicted  upon  persons  guilty  there- 
of: and  to  vex,  harrass,  oppress,  im- 
poverish and  wholly  ruin  him  the  said 
plaintiff,  heretofore,  to-wit,  on,  etc. 
(the  precise  day  is  not  material),  at, 
etc.,  falsely,  wickedly  and  maliciously 
did  compose  and  publish,  ana  cause 
and  procure  to  be  published,  of  and 
concerning  the  said  plaintiff  (it  is  nec- 
essary to  state  that  the  libel  was  of 
and  concerning  the  plaintiff,  and  of  the 
preceding  inducements),  and  of  and 
concerning  the  said  action,  which  had 
been  so  depending  as  aforesaid,  and  of 
and  concerning  the  evidence  by  him 
the  said  plaintiff  given  on  t\jfi  said 
trial,  as  such  witness  as  aforesaid,  a 
certain  false,  scandalous,  malicious  and 


defamatory  libel,  containing,  amongst 
other  things  (this  allegation  "inter 
alia"  is  sufficient;  but  if  different 
parts  of  a  libel  not  following  each 
other  be  set  out  in  the  same  count, 
it  is  inaccurate  to  describe  it  as  an 
entire  libel,  and  the  part..:  should  be 
set  forth  thus:  "in  one  part  of  which 
said  libel  there  was  and  is  contained 
the  following  false,  etc.,  matter,  of  and 
concerning  the  said  plaintiff,  that  is 
to  say,  etc."  [stating  that  part  of 
the  libel,  and  then  say]:  "and  in  an- 
other part  of  which  said  libel  there 
was,"  etc.),  the  false,  scandalous,  mali- 
cious, defamatory  and  libelous  matter 
following,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the 
said  action,  and  of  and  concerning  the 
evidence  by  him  the  said  plaintiff, 
given  on  the  said  trial  as  such  witness 
as  aforesaid  (that  is  to  say),  he  (mean- 
ing the  said  plaintiff)  was  foresworn 
on  the  trial,  meaning  the  said  trial, 
and  thereby  then  and  there  meaning 
that  he  the  said  plaintiff,  in  giving  his 
evidence  as  such  witness  on  the  said 
trial  as  aforesaid,  had  committed  wil- 
ful and  corrupt  perjury. 

And  the  said  plaintiff  further  saith 
that  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
falsely,  wickedly  and  maliciously  did 
publish  a  certain  other  false,  scandal- 
ous, malicious  and  defamatory  libel,  of 
and  concerning  the  said  plaintiff,  and 
of  and  concerning  the  said  action,  which 
had  been  so  depending  as  aforesaid, 
and  of  and  concerning  the  evidence 
by  him  the  said  plaintiff  given  on  the 
said  trial,  as  such  witness  as  aforesaid, 
containing  amongst  other  things  the 
false,  scandalous,  malicious,  defama- 
tory and  libelous  matter  following, 
'of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  the  said  action, 
and  of  and  concerning  the  evi- 
dence given  by  him  the  said  plain- 
tiff on  the  said  trial  as  such  wit- 
ness as  aforesaid,  that  is  to  say  (vary 
the  statement  of  the  words  and  innen- 
dos  as  may  be  advisable  under  the  par- 
ticular circumstances  of  each  case). 

And  the  said  plaintiff  further  saitb 
that  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  aft- 
erwards, to-wit,  on,  etc.,  at,  etc.,  false- 
ly, wickedly,  maliciously,  wrongfully 
and  unjustly  did  publish  and  cause  and 
procure  to  be  published,  a  certain  other 
false,  scandalous,  malicious  and  defam- 
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atory  libel,  of  and  concerning  the  said 
plaintiff,  containing  amongst  other 
things  certain  other  false,  scandalous, 
malicious,  defamatory  and  libelous  mat- 
ters, of  and  concerning  the  said  plain- 
tiff as  follows,  that  is  to  say,  he  (mean- 
ing the  said  plaintiff)  is  perjured!  By 
means  of  the  committing  of  which  said 
several  grievances  by  the  said  defend- 
ant as  aforesaid,  he  the  said  plaintiff 
hath  been  and  is  greatly  injured  in 
his  said  good  name,  fame  and  credit, 
and  brought  into  public  scandal,  infamy 
and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy 
citizens  of  this  state,  insomuch  that 
divers  of  those  neighbors  and  citizens, 
to  whom  the  innocence  and  integrity 
of  the  said  plaintiff  in  the  premises 
were  unknown,  have,  on  occasion  of 
the  committing  of  the  said  grievances 
by  the  said  defendant  as  aforesaid, 
from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe, 
the  said  plaintiff  to  have  been,  and 
to  be  a  person  guilty  of  perjury,  and 
have  by  reason  of  the  committing  of 
the  said  grievances  by  the  said  defend- 
ant as  aforesaid,  from  thence  hitherto 
wholly  refused,  and  still  do  refuse,  to 
have  any  transaction,  acquaintance  or 
discourse  with  him  the  said  plaintiff, 
as  they  were  before  used  and  accus- 
tomed to  have,  and  otherwise  would 
have  had.  And  also  by  reason  thereof, 
one  J.  K.,  who  before  and  at  the  time 
of  the  committing  of  the  said  griev- 
ances, was  about  to  retain  and  employ, 
and  would  otherwise  have  retained  and 
employed,  the  said  plaintiff  as  his  serv- 
ant, for  certain  wages  and  reward  to 
be  therefore  paid  to  him  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  at,  etc.,  wholly  refused 
to  retain  and  employ  him  the  said 
plaintiff  in  the  service  and  employ  of 
him  the  said  J.  K.,  and  the  said  plain- 
tiff hath  from  thence  hitherto  remained 
and  continued,  and  still  is  wholly  out 
of  employ;  and  the  said  plaintiff  hath 
been  and  is  by  means  of  the  premises 
otherwise  greatly  injured,  to-wit,  at, 
etc.  To  the  damage,  etc.  Burr.  App. 
323,  §592;  2  Chit.  PL  620. 

B.    Declaraium  for  Slander,  Charging 
Bobbery. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  plaintiff  al- 


ways was  and  is  a  good,  true  and  honest 
citizen  of  this  state,  and  never  was 
guilty  of  the  crimes  hereinafter  laid  to 
his  charge:  Nevertheless  the  said  de- 
fendant, well  knowing  the  premises, 
but  contriving  and  maliciously  intend- 
ing to  injure,  defame  and  slander  the 
said  plaintiff  in  his  good  name,  to-wit, 

on  the day   of  ,  in 

the    year    of    our   Lord    one    thousand 

eight  hundred  and  (the  day 

of  speaking  the  words,  or  about  it;  the 
precise  day  stated  need  not  be  proved), 

at ^,  in  the  county  of 

aforesaid,  in  a  certain  discourse  which 
the  said  defendant  then  and  there  had 
with  the  said  plaintiff,  in  the  presence 
and  hearing  of  divers  good  and  worthy 
persons,  did  speak,  publish  and  declare 
to,  of  and  concerning  the  said  plaintiff 
these  false,  iniquitous,  scandalous  and 
malicious  words,  to-wit,  "you  (the  said 
plaintiff  meaning)  are  a  robber;"  "you 
(the  said  plaintiff  meaning)  are  per- 
jured" (or  according  to  the  case).  And 
whereas  also  the  said  defendant,  with 
further  malice  towards  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  same 
day  and  year,  and  the  place  aforesaid, 
in  a  certain  other  discourse  which  the 
said  defendant  then  and  there  had,  in 
the  presence  and  hearing  of  divers 
other  good  people,  of  and  concerning 
the  said  plaintiff,  did  falsely  and  ma- 
liciously speiCk,  publish  and  declare,  in 
the  presence  and  hearing  of  those  peo- 
ple these  other  false  and  scandalous 
words,  of.  and  concerning  the  said  plain- 
tiff, to-wit  ("he  [the  said  plaintiff 
meaning]  is  a  robber,"  etc.,  as  the  case 
may  require).  By  reason  of  the  speak- 
ing, publishing  and  uttering  of  which 
said  false,  scandalous  and  malicious 
words,  the  said  plaintiff  is  greatly 
prejudiced  in  his  good  name,  fame, 
credit  and  reputation:  Wherefore  the 
said  plaintiff  says  that  he  is  injured, 
and  has  sustained  damage  to  the 
amount  of  (five  thousand)  dollars,  and 
therefore  the  said  plaintiff  brings  suit, 
etc. 

E.  P.,  plfft.  atty. 
Burr.  App.  322,  §591;  see  2  Chit.  PL 
634,  641;  2  Humph.  Pree.  772  et  seq. 

0.  DeeUiraiion  for  Irrelevant  Libel- 
ons  Statement  Contained  in 
Pleading, 

"And  the  plaintiff  further  says,  that 
the  said  defendant  made  and  published 
and  filed  and  caused  to  be  filed  in 
the  office  of  the  clerk  of  the  Supreme 

VoLIZ 


778 


LIBEL  AND  SLANDER 


Judicial  Court  in  and  for  the  county 
of  Suffolk,  and  made  a  matter  of 
public  record  in  said  court ,  a  false 
and  malicious  libel  concerning  the 
plaintiff,  a  copy  of  which  is  hereto  an- 
nexedy  and  therein  falsely  and  mali- 
ciously charged  the  plaintiff  with  the 
crime  of  murder ,  in  the  words  follow- 
ing, to- wit,  'and  well  knew  that  said 
McLaughlin'  (meaning  the  plaintiff) 
'caused  to  be  put  to  death,  immediately 
after  its  birth,  an  illegitimate  child 
born  to  him'  (meaning  the  plaintiff) 
*by  one  Sarah  Clark,  of  said  Newton;' 
and  by  the  same  words  falsely  and 
maliciously  accused  the  plaintiff  of 
the  crime  of  adultery  by  thus  charg- 
ing that  an  illegitimate  child  was  born 
to  the  plaintiff  by  one  Sarah  Clark, 
the  plaintiff  being  a  married  man  and 
having  a  lawful  wife  alive,  other  than 
the  said  Sarah  Clark;  and  the  defend- 
ant, in  said  libelous  paper,  falsely  and 
maliciously  accused  the  plaintiff  of  sail 
crimes  of  murder  and  adultery,  and 
other  crimes  and  felonies;  and  the 
plaintiff  avers  that  said  libelous  paper 
was  made  and  published  ahd  filed  as 
aforesaid  by  the  defendant,  of  his  ex- 
press malice  and  without  color  for 
making  said  imputations,  and  with  a 
design  to  defame  and  slander  the 
plaintiff."  McLaughlin  v.  Cowley,  127 
Mass.  316. 

n.    Pleas. 

A.    Plea,   JusiificaiUm  of   Words  of 
Perjury, 

(First  plea,  general  issue.) 

Because  he  says  that  before  the 
speaking  and  publishing  the  said  words 
of  and  concerning  the  said  plaintiff  (in 

the   said counts   mentioned), 

to-wit,  on,  etc.,  at,  etc.  (venue),  at  the 
assizes    then    and  there    holden   before 

,•  then    chief   justices    of    our 

said  lord  the  king,  assigned  to  hold 
pleas   before    the     king    himself,    and 

,  then  one  of  the  justices  of 

our  said  lord  the  king,  assigned  to  hold 
pleas  before  the  king  himself,  justices 
of  our  said  lord  the  king,  appointed  to 
take  the  assizes  for  the  said  county, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  a  cer- 
tain issue  before  then  joined  in  an 
action  brought  and  prosecuted  in  the 
court  of  our  said  lord  the  king,  before 
and  his  companions,  then  just- 
ices of  our  said  lord  the  king  of  the 
bench  at  Westminister,  in  the  county 
of  Middlesex,  by  and  at  the  suit  of  one 


£.  F.,  as  the  plaintiff,  against  one  G. 
H.,  as  the  defendant,  for  the  supposed 
breach  of  certain  promises  and  under- 
takings alleged  by  the  said  E.  F.  to 
have  been  made  to  him  by  the  said  G. 
H.  and  not  performed,  came  on  to  be 
tried  in  due  form  of  law,  and  was  then 
and  there  tried  by  a  jury  of  the  coun- 
try in  that  behalf,  duly  taken  and 
sworn  between  the  parties  aforesaid, 
and  upon  such  trial  of  the  said  issue 
the  said  plaintiff  appeared  as  a  witness 
for  and  on  behalf  of  the  said  E.  F., 
the  plaintiff^  in  the  said  action,  and 
the  said  plaintiff  was  then  and  there 
in  open  court  at  the  said  assizes  holden 
as  aforesaid,  before  the  said  ■ 

and    y    the    justices    aforesaid, 

duly  sworn,  and  took  his  corporal  oath 
upon  the  holy  gospel  of  God,  to  speak 
the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  touching  and  concerning 
the  matters  in  question  in  the  said  issue 

(they  the  said  and  ■  i 

then  and  there  having  sufficient  and 
competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  plain- 
tiff in  that  behalf;  and  upon  the  said 
trial  of  the  said  issue,  it  then  and 
there  became  and  was  material  to  as- 
certain the  truth  of  the  matters  here- 
after stated  to  have  been  sworn  to  by 
the  said  plaintiff.  And  the  said  de- 
fendant further  says  that'  the  said 
plaintiff  being  so  sworn  as  aforesaid, 
upon  his  oath  aforesaid,  then  and  there, 
to-w^,  on,  etc.,  aforesaid,  at,  etc. 
(venue),  aforesaid,  falsely,  wickedly, 
wilfully,  maliciously  and  corruptly,  and 
by.  his  own  act  and  consent  did  say, 
depose,  swear  and  give  evidence, 
amongst  other  things,  at  and  upon  the 
said  trial,  to  and  before  the  said  jurors 
so  sworn,  to  try  the  said  issue  as  afore- 
said, and  the  justices  aforesaid,  that, 
etc.  (here  state  that  part  of  the  plain- 
tiff's evidence  in  which  he  committed 
perjury).  Whereas  in  truth  and  in 
fact,  etc.  (here  negative  the  plaintiff's 
evidence  as  in  an  indictment  for  per- 
jury). And  the  said  plaintiff  did  there- 
by in  the  said  court  at  the  said  assizes 
so  holden  as  aforesaid,  upon  his  said 
oath  upon  the  trial  of  the  said  issue, 
falsely,  wickedly,  wilfully  and  corruptly 
commit  wilful  and  corrupt  perjury; 
wherefore  the  said  defendant,  at  the 
said  several  times  when,  etc.,  in  the  said 

counts    mentioned,     at,     etc. 

(venue),  aforesaid,  spoke  and  published 
of  and  concerning  the  said  plaintiff, 
the    said   several   words,   la   the   said 
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counts    mentioned     to     have 

been  spoken  and  published  by  the  said 
defendant  of  and  concerning  the  said 
plaintiff,  as  it  was  lawful  for  him  to 
do  for  the  cause  aforesaid.  And  this, 
etc.     3  Chit.  PL  1033. 

B.  Flea,  Justificaiian  of   Words  of 

Theft. 

(First  plea,  general  issue.) 

And  for  a  further  plea  in  this  behalf 
(if  the  plea  is  intended  to  justify  the 
words  in  particular  counts  only,  here 
say,  ''as  to  the  speaking  and  publish- 
ing of  the  said  several  words  of  and 
concerning  the  said  plaintiff,  as  in  the 

counts  mentioned"),  the  said 

defendant  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute 
in  such  ease  made  and  provided,  saith 
that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that  the  said  plaintiff,  before  the  speak' 
ing  and  publishing  of  the  said  several 
words  of  and  concerning  the  said  plain- 
tiff, as  in  the  said  ( counts  of 

the  said)  declaration  mentioned,  to- 
wit,  on,  etc.y  at,  etc.  (venue),  did  felon- 
iously steal,  take  and  carry  away  cer- 
tain goods  and  chattels,  to-wit,  ■ 
of  one   E.   P.,   of   great  value,   to-wit» 

of  the  value  of  £ .     Wherefore 

he  the  said  defendant  afterwards,  to* 
wit,  at  the  said  several  times  when, 
etc.,  in  the  ( counts  men- 
tioned), at,  ete.  (venue),  aforesaid,  did 
speak  and  publish  the  said  words  of 
and  concerning  the  said  plaintiff,  as  in 

the  (said  ^ —  counts  of  the  said) 

declaration  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid.  And 
this,  etc.    3  Chit.  PI.  1031. 

C.  Flea    To   Slander  of    FlaiMif's 

Ship. 

(First  plea,  general  issue.) 

And  for  a  further  plea  in  this  behalf, 
as  to  the  speaking  and  publishing  the 
words  following,  parcel  of  the  words 
in  the  said  first  count  of  the  said  dec- 
laration mentioned,  to* wit,  ''I  saw  the 
ship,  and  the  splice  or  scaff  of  the  keel- 
son was  open,  so  that  I  could  put  my 
four  fingers  in  edgeways;"  and  also  as 
to  the  speaking  the  words  in  the  said 
second  count  of  the  said  declaration 
mentioned,  to-wit,  "the  ship's  back  is 
broke,"  and  also  as  to  speaking  and 
publishing  the  said  words  in  the  third 
count  of  the  said  declaration  men- 
tionedy  he  the  said  def  endant|  by  leave, 


etc.  (actio  non),  because  he  says  that 
before  the  time  when  the  said  words 
were  by  him  spoken  as  aforesaid,  he 
the  said  defendant  had  seen  the  said 
ship,  and  the  splice  or  scaff  of  the  keel- 
son of  the  said  ship  was  open,  so  that 
he  the  said  defendant  could  put  his 
four  fingers  in  edgeways,  and  that  thd 
said  ship's  back  was  broke,  to-wit,  at, 
etc.  (venue),  aforesaid,  by  reason  there- 
of the  said  defendant  at  the  time  in 
the  said  declaration  mentioned,  spoke 
and  published  the  said  words  in  the 
introductory  part  of  this  plea  men- 
tioned, as  it  was  lawful  for  him  to  do. 
And  this,  etc.    3  Chit.  PI.  1040. 

m.    Beplicatlon    to    Plea    Jnatifyiiig 
Words  do  Injuria. 

(Similiter  to  general  issue.) 
And  as  to  the  said  pleas  of  the  said 
defendant,  by  him  (secondly  and  third- 
ly) above  pleaded,  the  said  plaintiff 
saith  that  he,  by  reason  of  anything 
by  the  said  defendant  in  those  pleas 
above  alleged,  ought  not  be  barred 
from  having  and  maintaining  his  afore- 
said action  against  the  said  defendant, 
in  respect  of  the  grievances  in  the  in- 
troductory part  of  those  pleas  men- 
tioned; because  he  saith  that  the  said 
defendant,  at  the  said  time  when,  etc., 
in  the  said  (first  and  second)  counts 
mentioned,  of  his  own  wrong,  and  with- 
out the  cause  by  the  said  defendant 
in  his  said  (second  and  third)  pleas,  or 
either  of  them  respectively  mentioned, 
did  commit  the  said  grievances  in  the 
introductory  part  of  those  pleas  men- 
tioned, in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained 
against  the  said  defendant,  to-wit,  at, 
etc.  (venue),  aforesaid.  And  this  the 
said  plaintiff  prays  may  be  inquired  of 
by  the  country,  ete.    i  Chit.  PL  1186. 

IV.    Complaints 

A.  Complaint,  Chnerat  Form,  Where 
the  Words  Are  Libelous  on 
Their  Faee* 


L     That  on   the 


day    of 

,  18 — ,  the  defendant  mali- 
ciously (composed  and)  published  con- 
cerning the  plaintiff,   in   a   newspaper 

called  the  (or  in  a  handbill 

which  he  caused  to  be  circulated  ana 

posted),    at  *   the    false   and 

defamatory  matter  following,  to-wit 
(copy  of  the  article  complained  of;  or 
say,  a  certain  article,  containing  the 
false  and  defamatory  matter  following 
to-wit,  and  give  extracts  from  the  arti- 
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ele,  inelnding  all  the  objectionable 
matter). 

II.  That  by  means  of  said  publica- 
tion the  plaintiff  was  injured  in  his 
reputation,  to  his  damage dol- 
lars.    1  Abb.  Forms  489. 

B.  Complaint,  Where  the  Libel  Woe 
Published  in  Defendant's  Newe- 
paper, 

I.  That  at  the  time  hereinafter  men- 
tioned the  defendant  was  the  editor, 
publisher  and  proprietor  (or  either^  as 
the  case  may  be;  or  the  defendant  W. 
X.  was  the  editor,  and  the  defendant 
Y.  Z.  was  the  publisher  and  proprietor) 

of  the ,  a  newspaper  published 

at 

II.  That   on  the   day   of 

,  18 — ,  the  defendant  mall- 
eiously  composed  and  published  con- 
cerning the  plaintiff  in  said  newspaper 
(or,  if  only  the  publisher*  is  sued,  ma- 
liciously published  concerning  the 
plaintiff  in  said  newspaper;  or,  if  both 
author  and  publisher  are  sued,  the  de- 
fendant W.  X,  maliciously  composed 
for  publication,  and  the  defendant  Y. 
Z.  maliciously  published  in  said  news- 
paper), (continue  as  in  preceding  form 
from  the  •).    I'Abb.  Forms  491. 

0.  Complaint  for  Libel  Belaiing  To 

Business  or  Profession, 

1.  That  at  the  time  hereinafter  men- 
tioned   the   plaintiff   was   a   physician, 

practicing  as  such  at ,  and  was 

of  good  name  and  credit  as  sueh  phys- 
ieian. 

n.     That   on   the  day    of 

,  18 — f  the  defendant  mali- 
ciously (composed  and)  published  con- 
cerning the   plaintiff,   in   a   newspaper 

called  the  (or  in  a   handbill 

which  he  caused  to  be  circulated  and 
posted),  at ,  the  false  and  de- 
famatory matter  following,  to-wit 
(copy  of  the  article  complained  of;  or 
say:  a  certain  article,  containing  the 
false  and  defamatory  matter  following, 
to-wit,  and  give  extracts  from  the  arti- 
cle, including  all  the  objectionable  mat- 
ter). 

III.  That  by  means  of  said  publi- 
cation the  plaintiff  was  injured  in  his 
reputation,  and  in  his  said  good  name 
and  credit  as  a  physician,  and  in  his 

practice  as  such,  to  his  damage 

dollars.     1   Abb.  Forms  491. 

D.    Complaint  for  Words  Not  Libel- 
ous on  Their  Face, 
I.    That  at  the  time  hereinafter  men- 
tioned the  house  of  the  defendant  had 


been  burned  down,  and  it  was  sus- 
pected that  it  had  been  feloniously  set 
on  fire. 

n.      That   the    defendant,    knowing 
the  premises,  on  the  — ^^— ^  day  of 
-,    18 — f    maliciously    composed 


and  published  concerning  the  plaintiff 
the  following  false  libel,  to-wit:  "He," 
meaning  the  plaintiff,  "kindled  the 
fire,"  meaning  the  fire  in  defendant's 
house,  "and  I  can  prove  it,"  thereby 
meaning  that  the  plaintiff  had  felon- 
iously set  fire  to  said  house;  to  the 
damage  of  the  plaintiff  — —  dol- 
lars.    1  Abb.  Forms  492. 

£.    Complaint  for  Libel  bf  Signs, 

That  on  the day  of f 

18 ,  at  ,  the  defendant, 

contriving  to  injure  the  plaintiff 
in  his  reputation,  and  to  bring 
him  into  public  contempt  and  ridicule, 
did,  in  the  public  street  (or  square,  or 

common)   of  said ,  wrungfully 

and  maliciously  make,  and  cause  to  be 
made,  an  effigy  or  figure  intended  to 
represent  the  person  of  the  plaintiff, 
and  hung  up  and  caused  to  be  hung  up 
the  said  efRgjf  in  the  view  of  the 
neighbors  of  the  plaintiff  and  of  the 
public  then  and  there  assembled,  by 
means  of  which  the  plaintiff  has  been 
greatly   injured   in    his   reputation,    to 

his  damage  dolwa.     1  Abb. 

Forms  498. 

F.  Complaint,  Where  the  Words  Are 

Actionable  in  Themselves. 

That  on  the day  of f 

18 — ,  at f  the  defendant,  in  the 

presence  and  hearing  o^one  M.  N.  (or 
of  a  number  of  persons),  maliciously 
spoke  concerning  the  plaintiff  the  false 
and  defamatory  words  following  (set 
out  the  words  complained  of  as  accur- 
ately as  possible);  whereby  the  plain- 
tiff was  injured  in   his  reputation,   to 

his  damage  dollars.     1   Abb. 

Forms  499. 

G.  Complaint  for  Slander  Bespeetinff 

Plaintiff's  Trade,  With  Special 

Damages, 
I.  That  at  the  time  of  the  com- 
mission of  the  grievances  hereinafter 
mentioned,  the  plaintiff  was  engaged 
in  business  as  merchant  (or  otherwise), 
and  had  always  maintained  a  good  rep- 
utation and  credit  as  such  merchant. 

n.     That   on   the  day   of 

,  18—,  at  ,  the  de- 
fendant, in  the  presence  and  hearing 
of  a  number  of  persons,  maliciously, 
and  with  intent  to  cause  it  to  be  be* 
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Ii€ved  that:  the  plaintiff  kept  false  and 
fraudulent  books  of  account  in  his  said 
business^  spoke  eoucerning  this  plaintiff 
and  concerning  his  said  business  the 
false  and  defamatory  words  following, 
to- wit:  "He  keeps  false  accounts,  and 
I  can  prove  it"  (or  otherwise  state 
the  words  complained  of). 

III.  That  by  reason  thereof,  a  num- 
ber of  persons,  and  in  particular  (name 
the  persons  referred  to),  who  had  there- 
tofore been  accustomed  to  deal  with 
the  plaintiff  in  his  business  aforesaid, 
ceased  to  deal  with  him,  and  the  plain- 
tiff was  thereby  deprived  of  their  cus- 
tom, and  of  the  profits  which  he  would 
otherwise  have  made  by  a  continuance 
of  such  dealing,  and  was  otherwise  in- 
jured in  his  reputation,  to  his  damage 
dollars.     1  Abb.  Forms  501. 

H.     Complaint   for   Slander  of   Title, 

I.  That  the  plaintiff  being  the  owner 
in  fee   (or  other  estate)    of  a  certain 

farm,  situate  in  the  town  of , 

and  county  of  (briefly  desig- 
nate the  property  in  question),  caused 

the     same,    on     the    day   of 

,  18 — ,  at  ,  to  be  of- 
fered for  sale  (or  to  be  put  up  and 
exposed  for  sale  by  public  auction). 

IL  That  the  defendant,  well  know- 
ing the  premises,  and  maliciously  (and 
without  probable  cause)  contriving  to 
cause  it  to  be  suspected  that  the  plain- 
tiff did  not  own  said  farm,  and  could 
not  sell  the  8am«,  and  to  prevent  him 
from  effecting  a  sale  thereof  (procured 
onei  M.  N.  to  attend  said  sale,  and 
maliciously  procured  said  M.  N.  to 
state,  and)  did  maliciously  then  and 
there  publicly  state  (through  the  said 
M.  N.),  in  the  presence  and  hearing 
of  O.  P.  (or  of  many  persons  then  and 
there  assembled  for  the  purpose  of  bid- 
ding on  said  property  and  buying  the 
same),  concerning  the  plaintiff  and  his 
said  property,  the  false  and  defamatory 
matter  following,  to-wit  (set  out  the 
words  complained  of,  with  suitable 
innuendos). 

III.  That  by  reason  thereof  the  said 
O.  P.  was  (or  various  persons,  and  in 
particular,  naming  the  persons  referred 
to  who  attended  on  said  auction  sale 
for  the  purpose  of  buying  thereat, 
were)  dissuaded  from  bidding  therefor, 
and  refused  and  still  do  refuse  to  pur- 
chase the  said  property  in  consequence 
thereof;  and  the  plaintiff  has  been  un- 
able to  sell  the  same  (and  has  been 
obliged  to  expend  dollars  in 


and  about  the  attendance  upon  said 
auction),  and  has  been  otherwise  great- 
ly injured,  to  his  damage dol- 
lars.   1  Abb.  Forms  502. 

V.    Answers. 

A.  Answer,  Denial  of  Inducement. 
That   the  plaintiff  was  not  a  physi- 
cian, as  alleged.     2  Abb.  Forms  137. 

B.  Answer,  Justification  of  Charge  of 

Perjury, 
That   before    the   speaking    (or   pub- 
lishing)   of  the   words    alleged   in   the 

complaint,  and  at  a  term  of  the 

court,    duly   held   at  ,   in    the 

month   of  ,    18 — ,   before    one 


of  the  judges  of  the 


court, 


3    Mg  bet^ 


upon  the  trial  of  an  action  there  pend* 

g  between  one  M.  N.  as  plaintiff,  and 

,s  defendant,  A.  B.,  the  plaintiff 

ipeared  as  a  witness  for 

and  oif  Iw^i  ^Vt^  ^^^^  ^'  ^'*  ^°^ 
was  then  Biiai^eidjf^mn  court,  duly 
sworn,  and  took  ^^(0rff  speak  the 
truth,  the  whole  truM^and  nothing 
but  the  truth,  touching  and  concerning 
the  matters  in  question  in.  the  said 
issue. 

II.  That  the  plaintiff,  being  so 
sworn,  falsely  and  maliciously  deposed 
and  gave  evidence,  among  other  thing^s, 
that  (here  set  forth  that  part  of  the 
plaintiff's  evidence  in  which  he  com- 
mitted perjury). 

ni.  That  in  truth  (here  negative 
the  plaintiff's  evidence  as  in  an  indict* 
ment  for  perjury). 

IV.  That  the  truth  of  the  matters 
hereinbefore  stated  were  material  and 
pertinent  to  the  issue  there  tried.  2 
Abb.  Forms  140. 

C.  Answer,  Truth  of  Words. 

That  on  the day  of , 

Ig — ^   at  f   the   plaintiff    (here 

briefly  state  the  offense,  e.  g.,  thus;: 
stole  from  the  defendant  one  bale  of 
hay,  to  which  the  defendant  referred 
when  speaking  (or  printing,  or  writ- 
ing) the  words  stated  in  the  complaint. 
2  Abb.  Forms  144. 

D.  Answer,  Justification   and  Denial 

of  Malice  in  Charge  of  Larceny. 

I.  That  each  and  every  article  in 
the  complaint  mentioned  as  having 
been  charged  by  defendant  to  have 
been  stolen  by  the  plaintiff  had,  at  the 
time  mentioned  in  the  complaint,  been 
taken  and  stolen  from  the  defendant. 

II.  That  the  defendant  is  informed 
and  believes  that  the  plaintiff  has  been, 
and  is,  guilty  of  each  and  every  charge 
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in  said  complaint  alleged  to  have  been 
made  against  her  by  the  defendant; 
and  that  whatever  the  defendant  has 
said  of  or  concerning  the  plaintiff  she 
has  said  in  the  full  belief  of  its  truth 
and  verity,  and  in  self-vindication  and 
warning  to  others,  and  not  from  any 
motives  of  malice  towards  the  plain- 
tiff.    2  Abb.  Forms  144. 

E.  Answer,  Justification  and  Mitiga" 
tion  in  Publishing  Account  of 
Arrest, 

First.     For  a  defense: 

That  the  publication  complained  of 
was  true.  (If  the  alleged  libel  was 
not  specific  in  its  charges,  state  the 
facts  upon  which  it  was  founded.) 

Second.  As  mitigating  circum- 
stances: 

I.     That    on    the   day    of 

-,  18 — ,  the  plaintiff  accused  one 


A.  B.  of  a  burglary  at 

II.  That  thereupon  an  officer  of  the 

police  of  took  the  said  A.  B. 

into  custody,  and  conducted  him  to  a 
station  house. 

III.  That  while  at  the  station  house 
the  said  A.  B.  made  to  the  captain  of 
police  there  in  command  a  statement, 
which  is  fairly  and  truly  reported  in 
the  publication  complained  of  (or  made 
a  statement  to  the  effect  that  the  burg- 
lary with  which  he  was  charged  was 
planned  by  the  plaintiff^  and  was  ef- 
fected by  him  and  the  ]51aintiff  in  con- 
cert; that  they  quarreled  over  the  divi- 
sion of  the  plunder,  and  that  thereupon 
the  plaintiff  charged  him  with  the  rob- 
bery). 

IV.  That  afterwards  the  plaintiff 
was  arrested  by  a  police  officer,  and 
conveyed  before  G.  D.,  a  police  justice 

of  the  city  of  ,  and   held   to 

bail  by  the  said  justice  to  answer  the 
charges  of  the  said  A.  B. 

y.  That  the  publication  complained 
of  contained  a  fair  and  true  statement 
of  the  preceding  circumstances. 

YI.  That  it  was  published  in  a  news- 
paper belonging  to  the  defendant,  by 
his  employes,  without  his  knowledge 
or  consent. 

VII.  That  the  persons  publishing  the 
same  inserted  it  as  an  item  of  public 
news,  without  malice,  believing  the 
same  to  be  true.     2  Abb.  Forms  142. 

F.    Answer,     Alleged    Libel    was     a 
Privileged   Communication, 


That  in  the  month  of 


-,  18- 


at  the  city  of  New  York,  the  plaintiff 


brought  an  action  against  tliis  defend- 
ant in  the  court,  for  having 

as  alleged  maliciously  and  without 
probable  cause  prosecuted  the  said 
plaintiff  on  a  charge  of  obtaining 
money  by  false  pretenses,  and  this 
plaintiff  was  arrested  in  said  aetioi 
by  an  order  of  arrest  issued  thereinr 

II.    That  afterwards,  on  the  — — — 

day    of   ,   18-—,    at    said    city, 

this  defendant  did,  by  his  attorney, 
procure  an  order  from  one  of  the  just- 
ices of  said  court,  requiring  the  plain- 
tiff to  show  cause,  at  a  certain  day 
and  place  therein  named,  why  this  de- 
fendant should  not  be  discharged  from 
said  arrest,  or  why  the  sum  in  which 
he  was  held  to  bail  should  not  be  re- 
duced. 

m.  That  said  order  was  granted 
upon  an  affidavit  of  this  defendant, 
jnade  in  answer  to  an  affidavit  made 
by  the  plaintiff  upon  which  the  order 
of  arrest  aforesaid  was  granted,  and 
for  the  purpose  of  procuring  this  de- 
fendant's discharge  or  a  reduction  of 
bail  as  aforesaid. 

IV.  That  the  supposed  libel  in  the 
complaint  set  forth  is  a  part  of  said 
affidavit  of  this  defendant,  and  was 
published  by  him  by  the  presentation 
of  said  affidavit  to  the  said  court  upon 
said  motion,  and  not   otherwise. 

(V.  This  defendant  denies  that  he 
published  said  supposed  libel  mali- 
ciously, or  with  the  intent  charged  in 
the  complaint.) 

VI.  That  said  supposed  libelous  mat- 
ter was  pertinent  and  relevant  in  said 
motion,  and  for  the  purpose  of  procur- 
ing the  relief  prayed  for  therein  (or 
that  this  defendant  had  reasonable 
cause  for  believing,  and  did  in  fact 
believe,  at  the  time  of  said  publica- 
tion, that  the  same  was  true  and  per- 
tinent, etc.,  as  above).  2  Abb.  Forms 
145. 

G.  Answer,  Alleged  Slander  Was 
Privileged  Communication  To 
Employer, 

I.  That  he  was,. at  the  time  of  utter- 
ing the  words  mentioned  in  the  com- 
plaint, the  confidential  clerk  of  A.  B. 

II.  That  the  said  A.  B.  inquired  of 
the  defendant  the  character  of  the 
plaintiff  (with  a  view  to  employing  him 
Rs  a  clerk,  or  otherwise),  and  the  d ' 
fendant  then  stated  to  him  the  matter 
referred  to  in  the  complaint. 
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ITT.  That  the  defendant  had  prob- 
able cause  for  believing,  and  did  be- 
lieve, the  same  to  be  true.  2  Abb. 
Forms  147. 

H.  Answer,  Alleged  Libel  Fair  Be- 
port  of  PiihliQ  Offlcial  Proceed- 
ings, 

I.     That   on   the  day    of 

-,  18 — ,  in  the  course  of  a  cer- 


tain trial  then  pending  in  the 

court  of  ,  wherein  O.  P.  was 

plaintiff,  and  R.  S.  was  defendant,  one 
M.  Nr,  counsel  for  said  O.  P.,  made  a 
public  statement  or  speech. 

IL  That  the  defendants,  as  pub- 
lishers and  proprietors  of  the , 

published  in  said  newspaper  a  fair  and 
true  report  of  the  judicial,  proceedings 
had  upon  such  trial,  and  of  the  public 
statement  or  speech  made  as  aforesaid 
in  the  course  thereof,  which  publica- 
tion is  the  same  publication  as  that  in 
the  complaint  set  forth  (or  of  which 
publication  the  supposed  libelous  arti- 
cle in  the  complaint  set  forth  is  part) 

ITL  The  defendants  deny  that  they 
published  the  same  maliciously,  or  with 
intent  to  injure  the  plaintiff,  or  with 
the  intent  charged  in  the  complaint. 
2  Abb.  Forms  147. 

VI.    Indlctmenta 

A.    Indictment,  Common  Form, 

The  jurors  for  our  lord  the  king, 
upon  their  oath,  present  that  G.  D., 
late,  etc.,  being  a  person  of  an  evil, 
wicked  and  malicious  mind  and  dispo- 
sition, and  unlawfully,  wickedly  and 
maliciously  devising,  contriving  and  in- 
tending, as  much  as  in  him  lay,  to  scan- 
dalize, vilify  and  defame  one  A.  B., 
and  to  bring  him  into  public  scandal, 
infamy  and  disgrace,  and  to  injure, 
prejudice  and  aggrieve  him  the  said 
A.  B.,  and  to  provoke  the  said  A.  B. 
to  commit  a  breach  of  the  peace,  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  great  hatred,  malice 
and  ill-will  towards  the  said  A.  B.,  un- 
lawfully and  maliciously  did  compose 
and  publish,  and  cause  and  procure  to 
be  composed  and  published,  a  certain 
false,  scandalous,  malicious  and  defam- 
atory libel  of  and  concerning  the  said 
A.  B.,  containing  therein  amongst  other 
things  the  false,  scandalous,  malicious, 
defamatory  and  libelous  words  and  mat- 
ter following  of  and  concerning  the 
said  A.  B.,  that  is  to  say  (here  state 


the  libelous  matter  with  innnendos,  and 
then  proceed  as  follows):  which  said 
false,  scandalous,  malicious  and  defam- 
atory libel  he  the  said  G.  D.,  after- 
wards, to-wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  unlawfully,  wickedly 
and  maliciously  did  send,  and  cause  to 
be  sent,  to  one  E.  F.,  in  the  form  of  a 
letter  addressed  to  the  said  E.  F.,  and 
did  thereby  then  and  there  unlawfully, 
wickedly  and  maliciously  publish,  and 
cause  to  be  published,  the  said  libel, 
to  the  great  damage,  scandal,  infamy 
and  disgrace  of  the  said  A.  B.,  in  con- 
tempt, etc.,  to  the  evil  and  pernicious 
example,  etc.,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.  And  the  jurors,  etc.,  do  fur- 
ther present  that  the  said  G.  D.,  further 
contriving  and  intending  as  aforesaid, 
on  the  said,  etc.,  with  force  and  arms, 
at,  etc.,  aforesaid,  of  his  great  hatred, 
malice  and  ill-will  towards  the  said  A. 
B.,  unlawfully,  wickedly  and  mali- 
ciously did  publish,  and  cause  to  be 
published,  a  certain  other  false,  scan- 
dalous, malicious,  defamatory  libel,  of 
and  concerning  the  said  A.  B.,  contain- 
ing therein  amongst  other  things  the 
following  false,  scandalous,  malicious, 
defamatory  and  libelous  matter  of  and 
concerning  the  said  A.  B.,  that  is  to 
say,  etc.  (h^re  state  libel  with  innuen- 
does, as  in  first  count,  and  then  con- 
clude, 'Ho  the  damage,^'  etc.,  as  in  the 
first  count).    3  Ghit.  Cr.  L.  888. 

B.     Indictment  for  Libel  on  Envelope 
in  Mail, 

"State  of  Missouri,  city  of  St.  Louis, 
ss.:  In  the  St.  Louis  court  of  criminal 
correction.  St.  Louis,  March  29  th, 
1888.  State  of  Missouri,  plaintiff,  v. 
A.  G.  Armstrong,  defendant.  Charged 
with  criminal  libel.  Barnard  Dierkes, 
assistant  prosecuting  attorney  of  the 
St.  Louis  court  of  criminal  correction, 
now  here  in  court,  on  behalf  of  the 
state  of  Missouri,  information  makes 
as  follows:  That  A.  G.  Armstrong,  of 
Mexico,  Audrain  county,  Missouri,  in 
the  city  of  St.  Louis,  on  the  27th  day 
of  March,  1888,  and  on  divers  days  in 
said  year,  did  wilfully  and  maliciously 
libel  and  defame  one  Mary  Vincil,  of 
the  city  of  St.  Louis,  by  causing  to 
be  published  and  issued  in  said  city, 
and  by  having  sent  through  the  mails, 
and  put  before  the  eyes  of  divers  peo- 
ple  in    said    city,    a    certain    envelope. 
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printing,  writing^  sig^,   representation, 
effigy,   as  follows: 

■Chicago,    Ills. 
March  26 
6:30  p.  m. 
B.  B. 
BAD  DEBT 
Collecting  Agency,  U.  S, 

218  La  Salle  St.,  Postage 

Chicago.  Stamp 

Mrs.   Mary  Vincil, 
O/o  Scruggs,  Vandervoort  &  Barney, 

St.  Louis,  Mo. 
2  N.  Beaumont  Street. 

Intending  and  meaning  thereby  to 
indicate  to  the  public  and  to  all  persons 
seeing  said  writing,  printing,  sign,  rep- 
resentation and  effigy,  that  she  the  said 
Mary  Vincil,  was  dishonest;  that  she 
did  not  pay  her  just  debts;  that  she 
had  been  guilty  of  unfair  dealing;  that 
she  was  a  'dead  beat,'  tending  to  pro- 
voke the  said  Mary  Vincil  to  wrath, 
to  expose  her  to  public  hatred,  con- 
tempt and  ridicule,  and  to  deprive  her 
of  the  benefits  of  public  confidence  and 
social  intercourse.  That  said  envelope 
contained  certain  scurrilous,  blackmail- 
ing and  indecent  allegations  concerning 
said  Mary  Vincil,  as  follows: 
439  '*  'SPRAGUE'S 

"  *Bad  Debts 

I  **  'Collecting  Agency. 

'*  'Agency's  4th  Letter 

*  *  *  Chicago,  3-26,  1888. 
*''Mr8.  Mary  Vincil,  5.00 

C/o  A.  G.  Armstrong: 
"  'We  find  that  the  account  which 
we  notified  you  some  time  ago  is  still 
unsettled.  Can  you  afford  have  the 
public  know  that  you  refuse  to  pay  this 
billf  You  may  need  credit  again  some 
time,  but  as  long  as  this  account  re- 
mains in  this  unsatisfactory  manner  it 
will  be  hard  for  you  to  obtain  it.  If 
you  desir^  to  have  credit  with  the  mer- 
chants in  your  locality,  and  maintain  a 
reputation  for  honesty  and  fair  dealing, 
you  will  adjust  this  claim.  Call  on 
or  write  the  party,  and  make  some  kind 
of  a  settlement  at  once.  If  you  will 
pay  part  of  it  now,  and  make  some 
arrangements  for  the  balance,  we  will 
not  crowd  you  for  a  while.  Have  the 
party  to  whom  the  bill  is  due  write  us 
at  once,  stating  what  arrangements  you 
have  made,  before  we  publish  the  de- 
linquent list  of  your  town. 
Very  respectfully, 
Sprague's  Collecting  Agency. 
'  *  '  Per. 
"  'P.  S.     Should  you  positively  re- 


it  i. 


fuse  to  make  any  arrangements  fof  • 
liquidation  of  this  claim,  we  feel  justi- 
fied in  advertising  the  same  for  sale 
in  the  newspapers,  as  well  as  to  send 
you  a  statement  regularly  until  the 
matter  is  settled.  A  delinquent  list  is 
published  for  the  good  and  protection 
of  the  public,  as  well  as  a  guide  for 
business  men  in  extending  credit,  aa 
it  contains  the  names  of  those  who  do 
not  try  to  meet  their  obligation.  Do 
not  correspond  with  us.  Settle  the  mat- 
ter with  the  party  to  whom  the  account 
is  due,  whose  name  was  given  in  our 
former  letter.' 

That  said  envelope  was  known  by 
the  public  to  contain  said  scurrilous 
and  abusive  matters,  and  said  Arm- 
strong intended,  by  causing  said  mat- 
ter to  be  sent  to  said  Mary  Vincil 
through  the  mails,  to  advertise  her  as  a 
'dead  beat,'  as  dishonest,  as  'poor 
pay,'  as  unfit  to  be  trusted,  as  unfit 
for  public  confidence;  and  said  acts 
were  done  by  said  Armstrong  to  extort 
money  from  said  Mary  Vincil,  under 
the  pretense  that  she  the  said  Mary 
Vincil  was  indebted  to  him,  when  such 
was  not  the  fact,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

(Signed)      "Bernard   Dterkes, 
"Asst.  Pros.  Atty.,  St.  Louis  Court  of 

Criminal  Correction." 

^' State  of  Missouri,  city  of  St.  Louis, 
ss.:  Mary  Vincil,  being  duly  sworn, 
upon  her  oath  says  that  the  facts  stat- 
ed in  the  above  information  are  true, 
according  to  her  best  knowledge  and 
belief. 

(Signed)       "Mrs.  M.  B.  Vincil. 

"Sworn  to  and  subscribed  before  me 
this  6th  day  of  April,  1888. 

(Signed)     "Michael  J.  Kenefick." 
•  State    V,   Armstrong,    13   Cr.    L.    M. 
875. 

C.    Indictmeni    for   lAbel   of   F^Uo 
Official 

"The  grand  jury  of  the  county  of 
Clinton,  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  accuse  £.  W. 
Conable  of  the  crime  of  libel,  com- 
mitted as  follows:  The  said  E.  W.  Con- 
able,  on  the  3d  day  of  November,  A.  D. 
1888,  in  the  county  aforesaid,  being  a 
person  of  an  envious,  vicious,  evil  and 
wicked  mind,  and  wickedly,  maliciously 
and  unlawfully  contriving  and  intend- 
ing as  much  as  in  him  lay  to  injure, 
oppress  and  vilify  the  good  name,  fame, 
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credit  and  reputation  of  Walter  L 
Hayes,  a  citizen  of  the  state  of  Iowa, 
and  at  that  time,  and  now,  a  member 
of  the  fiftieth  congress  of  the  United 
States  of  America  for  the  second  con- 
gressional district  of  the  state  of  Iowa, 
and  at  that  time  a  candidate  for  re- 
election as  a  member  of  the  fifty-first 
congress  of  the  United  States  from  said 
district,  and  to  bring  him  into  con- 
tempt, infamy  and  public  hatred,  and 
to  deprive  him  of  the  benefits  of  pub- 
lic confidence,  and  to  defame,  asperse, 
scandalize  and  vilify  the  character  ol 
said  Walter  I.  Hayes,  and  to  insinuate 
and  cause  it  to  be  believed  that  the 
said  Walter  L  Hayes  had  been  guilty 
of  gross  misconduct  in  his  said  office  oi 
member  of  congress  as  aforesaid,  and 
that  he  had,  as  such  congressman,  cor- 
ruptly received  money,  or  attempted  so 
to  receive  it,  in  consideration  of  recom- 
mending some  person  for  appointment 
as  postmaster  at  Wilton,  in  said  con- 
gressional district,  and  that  he  was 
thereby  an  unfit  person  to  be  re-elected 
to  said  office,  did  unlawfully  and  ma- 
liciously, wickedly  and  scandalously, 
compose,  write,  print  and  publish,  and 
did  cause  and  procure  to  be  composed, 
written,  printed  and  published  in  a 
certain  so-called  public  newspaper  en- 
titled the  'Clinton  Morning  News,'  a 
certain  false,  wicked,  mischievous  and 
scandalous  libel  of  and  concerning  the 
said  Walter  I.  Hayes,  and  of  and  con- 
cerning his  administration  of  the  du- 
ties of  his  said  office,  while  in  the  per- 
formance thereof,  which  said  wicked, 
malicious,  scurrilous,  false,  mischievous 
and  scandalous  libel  contained  the  fol- 
lowing: *The  attempted  sale  of  the 
Wilton  postoffice.  A  great  deal  of  dis- 
cussion has  been  indulged  in  of  late, 
through  the  second  district,  and  espe- 
cially in  Muscantine  county,  regarding 
an  alleged  attempt  on  the  part  of  Con- 
gressman Hayes  (meaning  Walter  I. 
Hayes)  to  sell  the  Wilton,  Muscatine 
county,  postoffice  for  $500.  It  is 
claimed  there  are  several  witnesses  to 
the  transaction,  and  no  doubt  there  are 
(meaning  there  were  witnesses  to  a 
transaction  in  which  Walter  I.  Hayes 
attempted  to  corruptly  sell  the  posi- 
tion of  postmaster  at  Wilton,  in  said 
congressional  district);  but  for  fear 
that  an  exposure  would  have  a  damag- 
ing effect  on  the  Muscatine  democratic 
ticket,  those  who  held  the  proofs  of 
guilt  (meaning  guilt  upon  the  part  o^ 
said  Walter  I.  Hayes  in  selling  or  at- 


tempting  to  sell  the  postoffice  at  Wil- 
ton), in  the  shape  of  correspondence^ 
etc.,  are  reticent  about  giving  the  evi- 
dence to  the  public.  But  the  facts  are 
generally  known,  and  are  the  subject 
of  universal  comment  among.  Muscatine 
citizens.  It  is  not  at  all  strange  that 
Hayes  should  traffic  in  matters  of  this 
kind.  It  would  not  be  because  he  pos- 
sessed any  conscientious  scruples 
against  doing  such  a  thing  that  he 
would  refrain,  but  simply  for  fear  of 
being  found  out.  In  the  case  at  hand, 
however,  he  seems  to  have  given  little 
thought  as  to  consequences,  trusting, 
no  doubt,  to  his  ability  to  bulldoze  the 
thing  through.  The  $500  once  in  his 
pocket  (meaning  that  said  Walter  I. 
Hayes  had  received  or  attempted  to  ob- 
tain $500  for  a  sale  of  the  postmaster- 
ship  of  said  Wilton),  then  he  would 
trust  to  luck  for  means  wherewith  to 
deceive  the  people.  That  there  are 
dozens  of  men  in  Muscatine  county  who 
have  seen  evidence  that  would  convict 
Hayes  of  attempting  to  sell  the  Wilton 
postoffice  there  is  not  a  shadow  of 
doubt.  (Meaning  that  said  Walter  I, 
Hayes  had  actually  in  fact  attempted 
to  sell  the  postmastership  of  said  Wil- 
ton.) Voters  of  the  second  district, 
is  this  (meaning  said  Walter  I.  Hayes) 
the  sort  of  men  you  want  to  represent 
you  in  congress  f  Is  it  creditable  to 
you,  democrats,  to  assume  the  respon- 
sibility of  placing  so  corrupt  an  offi- 
cial (meaning  said  Walter  I.  Hayes) 
in  a  high  office  of  honor  and  trust? 
Can  you  afford  to  let  the  stigma  rest 
on  you  of  sending  such  a  man  (mean- 
ing said  Walter  I.  Hayes)  to  congress, 
knowing  that  he  is  wholly  unworthy, 
and  has  grossly  betrayed  the  confidence 
you  have  reposed  in  himf  (Meaning 
that  said  Walter  I.  Hayes  had,  as  a 
member  of  congress,  as  aforesaid,  gross- 
ly betrayed  his  position,  and  corruptly 
sold,  or  attempted  to  sell,  the  postmas- 
tership at  said  Wilton.)  Can  you  af- 
ford to  do  thisf  Look  at  the  matter 
squarely  in  the  face,  and  then  ask  your- 
selves if  you  can  afford  to  do  that 
which  would  reflect  discredit  and  dier 
honor  on  each  one  of  you,  individually 
who  casts  a  vote  for  Walter  I.  Hayes 
for  congressman.  We  have  more  faith 
in  the  integrity  of  the-  great  majority 
that  compose  the  Democratic  party  of 
the  second  district  than  to  think  for  a 
moment  that  that  majority  desires  to 
be  represented  by  political  corruption- 
ists  and  traffickers  in  the   confidences 
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of  the  people '  and  of  the  spoils  of  the 
office.  (Meaning  that  said  Walter  1. 
Hayes  was  politically  corrupt  as  a 
member  of  congress,  a  trafficker  in  of- 
fice.) Gentlemen,  it  is  for  you,  for  you, 
to  say,  on  Tuesday  next,  whether  you 
desire  an  honest  or  a  dishonest  may  to 
represent  you  in  congress.'  And  the 
grand  jury  aforesaid,  upon  their  oath, 
do  further  present  that,  at  the  time 
the  said  E.  W.  Conable  so  wrote,  print- 
ed and  published  the  said  false,  scurril- 
ous, scandalous  and  malicious  defama- 
tory libel,  the  same  was  false,  againsi 
the  form  of  the  statute  in  such  c|ise 
made    and    provided,    and    against    the 

?eace    and    dignity    of    the    state    of 
owa.''    State  v.  Ck)nable,  13  Cr.  L.  M. 
89,  90-92. 

D.  Indictment,  Libel  Contained  in 
Handbill 

' '  That  one  William  E.  Verry,  at  the 
county  of  Brown  and  state  of  Kansas, 
on  the  12th  day  of  March,  18S6,  did, 
unlawfully  and  wilfully,  maliciously 
make,  write,  print,  compose,  dictate, 
publish  and  circulate,  and  procure  to 
be  made,  written,  printed,  composed, 
published  and  circulated,  among  other 
things,  certain  false,  scandalous,  mali- 
cious and  defamatory  words,  figures 
and  language,  of  and  concerning  one 
A.  H.  Thomas,  to  provoke  the  said 
A.  H.  Thomas  to  wrath  and  expose  him 
to  public  hatred,  hate  and  ridicule,  and 
deprive  him  of  public  confidence  and 
social  intercourse,  as  follows,  to- wit: 
(insert  statement  alleged  to  be  libel- 
ous). 

"The  said  William  E.  Verry  mean- 
ing thereby  to  charge  and  accuse  the 
said  A.  H.  Thomas  with  the  crime  of 
robbery  and  with  the  crime  of  grand 
larceny.  The  false,  scandalous  and  de- 
famatory words,  figures  and  language, 
among  other  things,  were  contained  in 
numerous  printings  in  the  form  of  cir- 
culars and  handbills,  of  which  the  fol- 
lowing is  a  copy:  (insert  copy  of  cir- 
cular or  handbill). 

"Which  said  printing  in  the  form  of 
circulars  and  handbills  the  said  Wil- 
liam E.  Verry  then  and  there  unlaw- 
fully, wilfully  and  maliciously  pub- 
lished and  circulated  by  means  of 
placing  them  in  the  hands  of  Ellas 
Moser,  J.  H.  Scoulter,  and  numerous 
and  divers  other  persons  in  the  city  of 
Hiawatha,  Brown  county,  Kansas,  and 
by  distributing  and  leaving  them  at 
the  store  and  places  of  business  of  L.  B. 


Yates,  C  Meisenheimer,  and  numerous 
and  divers  other  places  of  business  and 
stores  in  said  city  of  Hiawatha,  to  the 
gr'^eat  damage,  disgrace,  scandal  and  in- 
famy of  the  said  A.  H.  Thomas,  and 
tending  to  provoke  him  to  wrath  and 
expose  him  to  public  hatred,  contempt 
and  ridicule,  and  to  deprive  him  of 
public  confidence  and  social  inter- 
course contrary  to  the  provisions  of 
the  statute  in  such  a  case  made  and 
provided."  State  r.  Verry,  36  Kan. 
416,  13  Pac.  838. 

Note. — Indictment  pronounced  good 
by  opinion,  but  ease  reversed  on  in- 
structions. 

E.    Information,  Libel  With  Inniten^ 
does  Charging  Crime. 

"I,  the  undersigned  county  attorney, 
in  the  name,  by  the  authority  and  on 
behalf  of  the  state  of  Kansas,  give 
information  that  on,  to-wit,  the  3d  day 
of  December,  1885,  in  the  said  county 
of  Bice  and  state  of  Kansas,  the  said 
W.  E.  Carr,  whose  given  name  is  un- 
known, did  then  and  there  unlawfully, 
falsely  and  maliciously  make,  com- 
pose and  publish,  and  cause  and  pro- 
cure to  be  composed  and  published,  and 
did  knowingly  and  wilfully  aid  and 
assist  in  making,  publishing  and  cir- 
culating, in  a  certain  newspaper  called 
the  Ellinwood  Express,  published  and 
circulated  in  said  county  of  Bice,  in 
the  state  of  Kansas,  by  the  said  W.  E. 
Carr,  the  said  W.  E.  Carr  being  the 
proprietor  and  editor  of  said  newe- 
paper,  on,  to-wit,  the  3d  day  of  De- 
cember, 1885,  and  the  said  W.  E.  Carr 
did  on  said  day  publish  and  circulate 
in  the  said  county  of  Bice  a  certain 
false,  malicious,  defamatory  libel  of 
and  concerning  John  W.  White,  with 
the  malicious  intent  to  provoke  him, 
the  said  John  W.  White,  to  wrath, 
and  expose  him  to  public  hatred,  con- 
tempt and  ridicule,  and  to  deprive  him 
of  the  benefits  of  public  confidence 
and  social  intercourse,  with  malicious 
and  defamatory  libel,  so  published  as 
aforesaid,  by  him,  the  said  W.  E.  Carr, 
contained,  the  false,  malicious,  mis- 
chievous and  defamatory,  and  libelous 
words  and  matters,  according  to  the 
tenor  following,  that  is  to  say:  'When 
the  antiquated,  bow-legged  fossil,  who 
edits  the  only  religious  paper  in  the 
valley  says  that  the  Express  (meaning 
the  Ellinwood  Express)  desires  to  libel 
John  White  (meaning  the  said  John 
W.  White),  (as  if  such  a  thing  is  po4> 
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siblel)  he  utters  that  which  he,  as 
well  as  everybody  else,  knows  to  be 
a  lie.  We  said  that  John  White 
(meaning  the  said  John  W.  White)  was 
tricky  politically,  and  that  if  he  were 
guilty  of  the  charges  stated  by  men 
who  live  near  and  know  him  well,  it 
is  due  his  constituency  that  he  resign, 
as  the  people  did  not  want  to  be  rep- 
resented by  a  man  upon  whom  the 
faintest  suspicion  rests.  Wie  say  so  still 
(meaning  that  the  said  John  W.  White 
is  guilty  of  said  robbery,  as  stated  in 
the  first  count  of  this  information). 
When  Mr.  White  (meaning  the  said 
John  W.  White)  shall  have  cleared  up 
this  early-day  transaction  (meaning 
that  the  said  John  W.  White  is  guilty 
of  said  robbery)  of  business  satisfac- 
torily, it  will  then  be  in  order  for  him 
to  state  why  he  attempted,  once  upon 
a  time,  to  down  a  Hutchinson  man 
for  $400,  and  got  most  gloriously  left 
(meaning  that  the  said  John  W.  White 
had,  once  upon  a  time,  attempted  to 
steal  or  embezzle  $4p0  from  some 
Hutchinson  man).  Our  advice  to  the 
editor  of  the  penny-a-line  journal  iS| 
to  find  out  something  about  his  protege 
before  charging  the  Express  (meaning 
the  Ellinwood  Express)  with  malign- 
ing him  (meaning  the  said  John  W. 
White).  A  man  who  will  do  one  dis- 
honest thing  is  liable  to  do  another 
when  an  opportuiiity  presents  itself 
(meaning  that  the  said  John  W.  Whitd 
was  guilty  of  said  robbery).  When 
Mr.  White  (meaning  the  said  John  W. 
White)  produces  the  evidence  of  his 
innocence  (meaning  that  the  said  John 
W.  White  is  guilty  of  said  robbery), 
the  Express  (meaning  said  Ellinwood 
Express)  will  see  to  it  that  its  read- 
ers are  made  aware  of  the  fact,  and 
it  won 't  be  necessary  for  White  (mean- 
ing the  said  John  W.  White)  to  say, 
'Any  expense  incurred  in  relation  to 
this  matter,  send  me  a  bill  of,  and 
I  will  settled'  Said  libel  as  aforesaid 
being  to  the  great  injury  and  defa- 
mation of  the  said  John  W.  White: 
contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Kan- 
sas.'' State  V.  Carr,  87  Kan.  421,  15 
Pae.  603. 

F.    Indictment  for  Slander,  Charginff 
Unchasiity, 

"Did  wilfully,  wantonly,  maliciously 
and  falsely  impute,  orally,  to  one  Oath- 
erine  Eugenie  Smith,  then  and  there 


an  unmarried  female  in  this  State,  a 
want  of  chastity,  in  this,  namely,  he 
the  said  Zene  Patterson  then  and  there 
stated  to  one  Milton  Vandegrijff  and 
one  Scott  Perkins,  that  he  knew  she 
the  said  Gkitherine  Eugenie  Smith  was 
pregnant,  and  that  he  the  said  Zene 
Patterson  and  one  Joseph  Perkins  had 
been  having  carnal  intercourse  with 
her  the  said  Catherine  Eugenie  Smith 
for  the  space  of  about  two  years." 
Patterson  v.  State,  12  Tex.  App.  458. 
Note, — ^Under  statute  creating  of- 
fense. 

LIBEL  IN  ABMIBALrY.— See  Admir- 

AI/TT. 


UBEBTJM  TENEMENTUM. 

L    Plea^  787 

IL    Beplicatloiifl^  788 

A.  Traverse,  788 

B.  Demise  to  Defendant,  788 
O.    New  Assignment,  788 

m.    Bejoinder,  Notice  To  Quit,  788 

IV.  Surrejoinder,  Notice  To  Quit  Was 

Waived,  789 

V.  Bebntter,  Denying  Notice  To  Quit 

Was  Waived,  789 

L    Plea  in  Treepass    Qoaxe    Olaneiim 
Fregit 

And  for  a  further  plea  in  this  be- 
half as  to  the  breaking  and  entering 
the  said  close,  in  which,  etc.,  in  the 
said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  tram- 
pling upon,  consuming  and  spoiling,  the 
grass  and  herbage  then  and  there  grow- 
ing, the  said  defendart  says,  that  the 
said  plaintiff  ought  not,  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him;  because  he  says,  that  the 
said  close  in  the  said  declaration  men- 
tioned, and  in  which,  etc.,  now  is,  and 
at  the  several  times  when,  etc.,  was 
the.  close,  soil,  and  freehold  of  him 
the  said  defendant.  Wherefore  he  the 
said  defendant  at  the  said  several  times 
when,  etc.,  broke  and  entered  the  said 
close  in  which,  etc.,  and  with  feet  in 
walking  trod  down,  trampled  upon,  con- 
sumed, and  spoiled  the  grass  and  herb- 
age then  and  there  growing,  as  he 
lawfully  might  for  the  cause  aforesaid, 
which  are  the  same  trespasses  in  the 
introductorv  part  of  this  plea  men- 
tioned, ana  whereof  the  said  plaintiff 
hath  above  complained.  And  this  the 
said  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the 
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said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him.     Steph.  PI.  315. 

n.    BepUcations. 

A.  Beplication,   Traverse  to  Plea  of 

Liberum  Tenementum, 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said  de- 
fendant, because  he  says,  that  the  said 
close  in  the  said  declaration  mentioned, 
in  which,  etc.,  now  is,  and  at  the  said 
several  times  when,  etc.,  was  the  close, 
soil,  and  freehold  of  him,  the  said 
plaintiff,  and  not  the  close,  soil  and 
freehold  of  him,  the  said  defendant, 
in  manner  and  form  as  he  the  said  de- 
fendant, hath  above  in  his  said  (sec- 
ond) plea  alleged.  And  this  he,  the 
said  plaintiff,  prays  may  be  inquired  of 
by  the  country,  etc.  Burr.  App.  378, 
§690;  3  Chit.  PI.  1208. 

B.  Beplication  to  Liberum  Tenetnen- 

turn,  Demise  to  Defendant. 
Because  he  says,  that  whilst  the  said 
(dwelling-house)  was  the  (dwelling- 
house)  and  freehold  of  the  said  de- 
fendant, and  before  the  said  time  when, 
etc.,  to- wit,  on,  etc.  (day  of  demise) 
at,  etc.  (venue)  aforesaid,  the  said  de- 
fendant demised  the  said  (dwelling- 
house)  with  the  appurtenances,  to  the 
said  plaintiff,  to  have  and  to  hold  the 
same  to  the  said  plaintiff  for  and  dur- 
ing and  unto  the  full  end  and  term 
of  one  year  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended, 
and  so  from  year. to  year,  for  so  long 
time  as  they  the  said  plaintiff  and  de- 
fendant should  respectively  please  (or 
if  the  demise  be  under  an  indenture 
of  lease  then  set  forth  the  lease  an4 
habendum);  by  virtue  of  which  said 
demise,  the  said  plaintiff  afterwards, 
and  before  tlfe  said  time  when,  etc., 
entered  into  the  said  (dwelling-house) 
and  became  and  was  possessed  there- 
of, and  continued  so  thereof  possessed 
from  thence,  until  the  said  defendant 
afterwards,  and  during  the  continuance 
of  the  said  demise,  to-wit,  at  the  said 
time  when,  etc.,  of  his  own  wrong, 
broke  and  entered  the  said  (dwelling- 
house)  and  committed  the  said  several 
trespasses  in  the  introductory  part  of 
the   said    (second)   plea   mentioned,   in 


manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
the  said  defendant.  And  this,  etc 
(Conclude  with  a  verification.)  8  Chit 
PI.   1209. 

C.  Beplication,  New  Assignment  to 
Plea  of  Liberum   Tenementum, 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says,  that  the 
said  plaintiff,  by  reason  of  anything 
by  the  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from 
having  and  maintaining  •  his  aforesaid 
action  thereof,  against  the  said  de- 
fendant, because  he  says,  that  the  said 
piece  or  parcel  of  land  in  which,  etc., 
in  the  said  first  count  of  the  said  dec- 
laration mentioned,  at  the  said  several 
times,  when,  etc.,  was  and  is  a  certain 
close  in  the  town  aforesaid,  called 
,  abutting,  etc.  (state  the  abut- 
tals), which  said  close  now  is,  and  at 
the  said  several  times,  when,  etc.,  was 
another  and  different  close  from  the 
said  close  in  the  said  last  plea  of  the 
said  defendant  mentioned,  and  therein 
alleged  to  be  the  close,  soil  and  free- 
hold of  the  said  defendant;  and  this 
he,  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  de- 
fendant hath  not  answered  the  said 
trespasses  by  him  committed  in  the 
said  close  in  which,  etc.,  above  newly  as- 
signed, the  said  plaintiff  prays  judg- 
ment, and  his  damages  on  occasion  of 
the  committing  of  the  said  trespasses 
above  newly  assigned,  to  be  adjudged 
to   him,   etc.     Burr.   App.   388,   |715. 

in.  Rejoinder  to  Beplication,  Notice 
To  Qolt. 
Because  he  says,  that  the  said  de- 
fendant after  the  making  of  the  said 
demise,  etc.,  gave  due  notice  to,  and 
then  and  there  required  the  said  plaint- 
iff to  quit  and  deliver  up  the  posses- 
sion of  the  said  demised  premises,  with 
the  appurtenances,  unto  the  said  de- 
fendant unto  the  said  — — —  day  of 

,    A.    D.    ,   then    next 

following;  and  by  means  thereof,  after- 
wards, and  before  either  of  the  said 
times  when,  etc.,  to-wit,  on  the  day 
and  year  last  aforesaid,  the  said  ten- 
ancy, and  the  estate  and  interest  of 
the  said  plaintiff  in  the  said  demised 
premises,  and  the  said  place  in  which, 
etc.,  with  the  appurtenances,  wholly 
ended  and  determined,  to-wit,  at,  etc. 
(venue)  aforesaid,  and  thereupon  he  the 
said  defendant,  after  the  said  tenancy 
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was  so  ended  and  determined  as  afore- 
said, to-wit,  at  the  said  several  times 
when,  etc.,  entered  into  the  said  (dwell- 
ing-house) in  which,  etc.,  and  committed 
the  said  supposed  trespasses  in  the  in- 
troductory part  of  the  said  (second) 
plea  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid,  to-wit,  at,  etc. 
(venue)  aforesaid.  And  this,  etc. 
(Conclude  with  a  verification.)  3  Chit. 
PL  1232. 

IV.  Sarrejolnder  That  Notice  To  Quit 

Was  Waived 
Because  he  says^  that  after  the  giv- 
ing of  the  said  notice  in  the  said 
rejoinder  mentioned,  and  before  the 
expiration  of  the  said  tenancy,  to-wit, 
on,  etc.,  at,  etc.  (venue)  aforesaid,  the 
said  defendant  waived,  relinquished, 
and  abandoned  the  said  notice,  and  then 
and  there  assented  and  agreed  with 
the  said  plaintiff  to  the  continuance  of 
the  said  tenancy  in  the  said  replica- 
lion  mentioned,  and  the  said  tenancy 
did  continue  from  thenceforth,  until, 
and  at,  and  after  the  said  time  when, 
etc.,  to-wit,  at,  etc.  (venue)  aforesaid. 
And  this,  etc.  (Conclude  with  a  veri- 
fication.)   3  Chit.  PI.  1235. 

V.  BebQtter  Denying  That  Notice  To 

Quit  Was  Waived. 
And  the  said  defendant,  as  to  the 
said  surrejoinder  of  the  said  plaintiff, 
to  the  said  rejoinder  of  the  said  de- 
fendant to  the  said  replication  to  the 
said  (second)  plea  of  the  said  defend- 
ant, says,  that  the  said  plaintiff  ought 
not,  by  reason  of  anything  by  him 
in  that  surrejoinder  alleged,  to  have  or 
maintain  his  aforesaid  action  against 
him  in  respect  of  the  said  supposed 
trespasses  in  the  introductory  part  of 
the  said  (second)  plea  mentioned,  be- 
cause he  says,  that  the  said  defendant 
did  not  waive,  relinquish,  or  abandon 
the  said  notice,  or  assent  or  agree  with 
the  said  plaintiff  to  the  continuance  of 
the  said  tenancy  in  the  said  replication 
mentioned,  nor  did  the  same  continue 
in  manner  and  form  as  the  said 
plaintiff  has  above  in  his  said  surre- 
joinder in  that  behalf  alleged.  And  of 
this  the  said  defendant  puts  himself 
upon  the  country,  etc.    3  Chit.  PI.  1236. 

LIOENSES. 


I.  Indictment,  Not  Having  License  m 

Pawnbroker,  789 

II.  Indictment,  Failure  To  Take  Out 

Business  License,  789. 


m.    Indictment,  Pra<;ti8ing  Profession 

Without  License,  789 
IV.    Demurrer,  Action  To  Recover  Back 

License  Fee,  790 

CROSS-REFEEENCES : 
Hawkers  and  Peddlees: 

Information,  Peddling    Without    Li- 
cense; 

Indictment  for  Peddling  Without  Li- 
cense; 

Indictment,  Selling  Drugs  and  Med- 
ical   Appliances   Without   License; 

Indictment     for     Peddling     Without 
City  License; 

Indictment     for     Peddling     Without 
State  License. 
Intoxicating  Liquors: 

Indictment  for  Selling  Liquors  With- 
out License  (a,  b). 
Physictans  and  Surgeons: 

Information,  Practicing  Without  Li- 
cense; 

Indictment,  Illegal  Practice  of  Med- 
icine, Failure  To  Record  Certificate. 

L  Indictment,  Not  Having  License  as 
Paivnbroker. 
**0n  the  ninth  day  of  October  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine  and  on  divers 
other  days  and  times  between  that 
day  and  tho  day  of  making  this  com- 
plaint, at  the  City  of  Boston  aforesaid, 
and  within  the  judicial  district  of  said 
Court  (the  said  city  being  then  and 
on  said  other  days  and  times  a  city  of 
more  than  ten  thousand  inhabitants) 
did  engage  in  and  carry  on  the  busi- 
ness of  loaning  money  upon  mortgages, 
deposits  and  pledges  of  wearing  ap- 
parel, jewelry,  ornaments,  household 
goods  and  other  personal  property; 
the  said  Danziger  not  being  then  and 
on  said  other  days  and  times  there 
duly  licensed  as  a  pawnbroker."  Com. 
V.  Danziger,  176- Mass.  290,  57  N.  K 
461. 

n.  Indictment^  Failnre  To  Take  Out 
Business  Ucense. 
**Did  then  and  there  unlawfully  deal 
as  a  merchant  at  a  certain  store,  and 
did  then  and  there  sell  div.ers  goods, 
wares  and  merchandise,  to-wit,  one 
black  coat,  to  John  H.  Lee,  for  the 
sum  of  six  dollars,  without  then  and 
there  having  a  merchant's  license,  or 
any  other  legal  authority  therefor." 
State  V,  Jacobs,  38  Mo.  379. 


IIL    Indictment,  Practicing  Profession 
Without  License. 
"Did  engage  in  the  business  of  prac- 
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tieing  dentistry  withoat  having  ob- 
tained a  license  from  the  board  of  den- 
tal examiners  in  the  State  of  Alabama, 
and  contrary  to  law,"  etc.  Nicholson 
t\  State,  100  Ala.  132,  1*4  So.  746. 

IV.     Demiurdr,   Action    To    Secover 
Back  Licenge  Fee. 

''The  defendants  above  named,  by 
their  attorney,  John  P.  Thompson,  Jr., 
demur  to  the  complaint  herein  upon 
the  ground  that  it  appears  upon  the 
face  thereof  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action: 

''(1)  In  that  it  appears  from  the 
facts  alleged  therein  that  the  mayor 
and  aldermen  of  the  city  of  Columbia 
were  duly  authorized  by  the  general 
assembly  of  the  state  of  South  Car- 
olina to  exact  of  the  plaintiff  the  pay- 
ment of  the  license  tax  paid  by  it, 
and  sought  to  be  recovered  in  this  ac- 
tion, and  to  pass  the  ordinance  re* 
f erred  to  in  the  complaint  herein,  pre 
viding  for  the  imposition  and  collec- 
tion of  said  license  tax;  and  that  it 
further  appears  from  the  facts  alleged 
therein  that  a  portion  of  the  plaintiff's 
business  is  transacted  entirely  within 
the  state  of  South  Carolina  and  the 
city  of  Columbia,  and  that  the  plaintiff 
comes  within  the  provisions  of  the  said 
ordinance,  and  is  liable  for  the  said 
license  tax;  the  same  being  imposed 
for  the  business  done  exclusively  with- 
in the  state  of  South  Carolina  and 
the  city  of  Columbia,  and  not  for  any 
business  done  to  or  from  points  with- 
out the  state,  nor  for  any  business 
done  for  the  government  of  the  United 
States,  its  officers  and  agents. ' '  Florida 
Cent.  &  P.  R.  Co.  v.  (Jity  of  Columbia, 
32  S.  C.  266,  32  S.  E.  408. 

UENS. 

CROOS-RBFEBENCES : 

Loos  AND  LOGOINO: 

Statement   of   Lien    by    Agent    of 

Logger; 
Affidavit     (Complaint)     To    Enforce 

Lien  for  Claimant  in  Own    Bight 

and  as  Agent; 
Affidavit  of  Attachment  To  Enforce 

Log  Lien  by  Cook. 
Mechanics'  Liens : 

Complaint  by  Contractor  for  Build- 
ing Materials; 
Complaint  by  Subcontractor,  Against 

Owner  and  Contractor,  for  Labor; 
Complaint  To  Set  Aside  Fraudulent 

Lien; 


Notice  of  Lien  by  Subcontractor; 

Answer,  Denial  of  Plaintiff's  Em- 
ployment; 

Answer,  That  Lien  Was  Not  J^^led 
Within  Prescribed  Time; 

Execution  on  Judgment  in  Mechan- 
ic's Lien. 

LIFE  AND  ACCIDENT  INSUBANCJB. 
See  Insurance. 


LIFE  ESTATES  AND  BEMAINDEB8. 

CROSS-REFERENCE: 

Waste: 

Declaration  in  Waste,  Voluntary; 

Declaration  in  Waste,  Permissive; 

Judgment  Record  in  Waste; 

Execution  in  Waste; 

Bill  To  Restrain   Waste; 

Decree  Awarding  Injunction  To  Stay 
Felling  of  Ornamental  Timber  and 
Other  Waste; 

Decree  Awarding  Injunction,  Treea 
To  Intercept  View; 

Decree  Awarding  Injunction,  Aeea 
To  Shade  or  Shelter; 

Complaint  for  Forfeiture  and  Evic- 
tion on  Ground  of  Waste; 

Complaint  by  Lessor  for  Damages 
for  Waste; 

Complaint  by  Devisee  for  Damages 
for  Waste; 

Complaint  by  Heirs  Against  Dower- 
ess  and  Her  Husband; 

Answer,  Denial  of  Waste. 

Note. — ^For  forms   for  injury  to   in- 
heritance, see  Beiversiona. 


LIMITATION  OF  AOnOKS. 

I.    Plean^  791 

A.  Actio  Non  Accrevit,  791 

B.  Non-assumpsit,  791 

n.     Demoner,  Kon-aisiunpslt  Instead 
of  Non  Accrevlty  791 

m.  Beplications,  791 

A-  To  Action  Non  Accrevit,  791 

B.  To  Non-assumpsit,  792 

C.  Of  Set-Off,  792 

D.  Imprisoned,  792 

E.  Was  Feme  Covert,  792 

F.  Was  Out  of  State,  792 

G.  Left  State,  792 

H.    Process  Issued  Within  Six  Tears, 
792 

IV.  Bejolnder,  793 

V.  Verdicts,  793 

A.    For  Plaintiff,  Did  Accrue,  793 
B     For  Defendant,  Did  Not  Accrue, 
793 
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C.    For  PlainUf,  Did  Promise,  794 
VL    OompaOntiv  794 

A.  On  Express  Promise,  794 

B.  New  Promise,  794 
Vn.    Answer^  794 

A.  Did  Not  Accrue,  794 

B.  Not  Guilty  Within  Period,  794 

O.    Limitations  From  Date  of  Bight 

To  Demand,  794 

Vm.    In  Equity,  794 
Al    Baising  Defense  of    Limitations, 

794 
B.    Answer  of  Statute  of  Limitations, 
795 

CBOSS-BEFEBENCES  : 

EZBCTTTOBS    AND    ADICINISTRATOBS  : 

Beplieation   to  Plea  of    Statute    of 
Limitations,  Plaintiff  Sued  as  Ex- 
ecutor  Within   One   Year   of   De- 
cease. 
Infants  : 

Beplieation   to   Plea   of   Statute   of 
Limitations,  Plaintiff  an  infant. 
Pabtnbrship: 
Count  on  Promise  to  Surviving  Part- 
ner; 
Count  on  Promise  by  Surviving  Part- 
ner, 
Bkplication  and  Bsfly: 

Beply  of  Statute  of  Limitations. 

I.    Please 

A.  Plea  of  Actio  Non  Aecrevit  Infra 

Sex    Annas     (did    not    accrue 

within  six  years). 
And  the  said  C.  D,,  defendant  in  this 
suit,  by  S.  G.  B.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against 
Mm,  because  he  says  that  the  said  sev- 
eral supposed  causes  of  action  in  the 
said  declaration  mentioned,  did  not,  nor 
did  any  or  either  of  them,  accrue  to 
the  said  plaintiff,  at  any  time  within 
six  years  next  before  the  commence- 
ment of  this  suit,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof 
complained  against  him  the  said  de- 
fendant. And  this  he  the  said  defend- 
ant is  ready  to  verify.  Wherefore  he 
prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  844,  1630;  3  Chit.  PI.  941. 

B.  Plea  of  Non-Assumpsit  Infra  Sex 

Annas  (did  not  promise  within 

six  years). 
And    the    said    C.    D.,    defendant    in 
this  suit,  by  H.  H.,  his  attorney,  comes 
and    defends   the    wrong    and    injury 


when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforessdd  action  thereof  against 
him,  because  he  says  that  he  the  said 
defendant  did  not  at  any  time  within 
six  years  next  before  the  commence- 
ment of  this  suit,  undertake  or  promise 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained 
against  him.  And  this  he  the  said 
defendant  is  ready  to  verify.  Where- 
fore he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc.  Burr.  App.  344,  |631;  3  Chit.  PI. 
939. 

n.    Demnrrer  To  Plea,  Non-Aflsnmpfllt 
Instead  of  Noii-Accreivit. 

That  although  the  said  causes  of  ac- 
tion in  the  said  first,  second  and  third 
counts  mentioned  did  not  arise  or  ac- 
crue upon  the  making  of  the  promises 
and  undertakings  in  those  counts  menr 
tioned,  but  on  contingencies  and  on 
the  happenings  of  events  which  oc- 
curred after  the  making  of  said  prom- 
ises and  undertakings;  yet  the  said  de- 
fendant, in  and  by  his  plea,  states  that 
he  the  said  defendant  did  not,  at  any 
time  within  six  years  next  before  the 
exhibiting  of  the  bill  of  the  said  plain- 
tiff in  this  behalf,  undertake  or  promise 
in  manner  and  form  as  he  the  said 
plaintiff  hath  above  thereof  complained 
against  him,  instead  of  pleading  as  to 
the  said  first,  second  and  third  counts, 
that  the  causes  of  action  therein  men- 
tioned did  not  accrue  within  six  years. 
3  Chit.  PI.  1258. 

m.    BepllcatloiiB. 

A.    Beplieation     To   Plea    of   Action 
Non  Aecrevit, 

And  the  Said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
said  plaiiltiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  frbm  having  and 
maintaining  his  aforesaid  action  thereof 
against  the  said  defendant,*  because 
he  says  that  the  said  several  causes  of 
action  in  the  said  declaration  men- 
tioned, and  each  and  every  of  them, 
did  accrue  to  the  said  plaintiff  within 
(six)  years  next  before  the  commence- 
ment of  this  suit,  in  manner  and  form 
as  he  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendant,  to- 
wit,  at,  etc.,  aforesaid.  And  this  he 
the  said  plaintiff  prays  may  be  inquired 
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of   by   thd    tOuntTj,    etc.     Burr.   App. 
377,  §688;  3  Chit.  PI.  1160. 

B.    Beplicaiion     To    Plea    of    Non- 
Assumpsit, 

Because  he  says  that  the  ftaid  defend* 
ant  did,  within  six  years  next  before 
the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  behalf  (or  in  C.  P.,  or 
by  original,  ''before  the  commencement 
of  the  8uit")y  undertake  and  promise 
in  manner  and  form  as  he  the  said 
plaintiff  hath  above  thereof  complained 
against  him,  to- wit,  at,  etc.  (venue), 
aforesaid.  And  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country,  etc.    3  Chit.  PI.  1160. 

0.    Beplicaiion  of  Statute  of  Limiia' 
turns  To  Set-Off. 

(As  in  ni.  A,  to  the  *,  and  then  as 
follows):  because  he  says  that  the  said 
several  supposed  debts  and  causes  of 
set-off  in  the  said  (last)  plea  misn- 
tioned,  did  not,  nor  did  any  or  either 
of  them,  arise  or  accrue  to  the  said 
defendant  at  any  time,  within  six  years 
next  before  the  commencement  of  this 
suit,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  (last) 
plea  in  that  behalf  alleged.  And  this, 
etc.  (conclude  with  a  verification). 
Burr.  App.  383,  |699. 

D.  Beplication  To  Statute  of  Limita- 

tions, Plaintiff  Was  Imprisoned 
(a). 

(As  in  in.  A,  to  the  *,  then  as  fol- 
lows):  because  the  said  plaintiff  says 
that  at  the  time  the  said  causes  of 
action  accrued  to  him  (or  her)  *  he  was 
imprisoned  on  a  criminal  charge  * 
(stating  the  charge),  to- wit,  at,  etc. 
And  this,  etc.    Burr.  App.  384,  1704. 

SepJication   To  Statute  of  LimitatumSj 
Plaintiff  Was  Imprisoned  (h), 

(As  in  preceding  form,  substituting 
for  the  part  between  the  **,  the  words, 
"he  was  in  execution,  under  the  sen- 
tenee  of  a  criminal  court,  for  a  term 
less  than  for  his  natural  life;"  stating 
when  and  where  convicted,  and  for 
what  crime.)     Burr:  App.  384,  1705. 

E.  Beplication  To  Plea  of  Statute  of 

lAmitations,  Plaintiff  Was  Feme 
Covert. 

(As  in  m,  ]>,  substituting  for  the 
part  between  the  **,  the  words,  **she 
was  a  married  woman,  to-wit,  the  wife 
of  one  A.  B.")     Burr.  App.  384,  §706. 


F.  Beplication  To  Plea  of  Statute  of 

Limitations,     Defendant      Was 

Out  of  State. 
(As  in  m.  A,  to  the  *,  and  then  as 
follows):  because  he  says  that  the  said 
defendant,  before  and  at  the  time  when 
the  said  several  causes  of  action  in 
the  said  declaration  mentioned  accrued 
to  the  said  plaintiff,  against  the  said 
defendant,  was  out  of  this  state,  to- 
wit,  at,  etc.,  and  that  he  the  said  de- 
fendant, afterwards,  to-wit,  on,  etc., 
returned  into  this  state,  which  said  re- 
turn of  the  said  defendant  was  his 
first  return  into  this  state  after  the 
accruing  of  the  said  several  causes  of 
action,  to-wit,  at,  etc.,  aforesaid.  And 
the  said  plaintiff  further  says  that  be 
commenced  his  suit  against  the  said 
defendant,  within  (six)  years  after  bis 
the  said  defendant's  first  return  into 
this  state,  after  the  accruing  of  the 
said  several  causes  of  action,  to-wit,  at, 
etc.,  aforesaid.  And  this,  etc  (con- 
clude with  a  verification).  Burr.  App 
385,  §708;  3  Chit.  PI.  1162. 

G.  Beplication  to  Plea  of  Statute  of 

Limitations,     Defendant      Left 

State. 
(As  in  ni,  A,  to  the  *,  and  then  as 
follows):  because  he  says,  that  after 
the  said  causes  of  action  accrued  to 
him,  to-wit,  on,  etc.,  the  said  defend- 
ant departed  from,  and  resided  out  of 
this  state  from  that  time,  for  the  space 
of  (eleven  months),  next  thereafter, 
when  he  first  returned  to  this  state, 
and  hath  ever  since  resided  therein; 
and  that  the  said  plaintiff  commenced 
his  suit  within  (six  years  and  eleven 
months),  next  after  the  making  of  the 
said  promises  and  undertakings  in  the 
declaration  aforesaid  mentioned.  And 
this,  etc.  (Conclude  with  a  verifica- 
tion.) Burr.  App.  385,  |709;  2  Humph. 
Prec.  910. 

H.    Beplication  to  Plea  of  Statute  of 
Limitations,      Process      Issued 
Within  Six  Tears. 
(As  in   in,  A,  to  the  *,  and  then 
as  follows):  because  he  says,  that  the 
said  causes  of  action  in  the  said  dec- 
laration mentioned,  did  respectively  ac- 
crue to  him,  to-wit,  on,  etc.  (the  time) 
and  that  within  six  years  next  there- 
after, to-wit,  on,  etc.,  at,  etc,  he  eansed 
a  certain  writ  of  capias  ad  responden- 
dum to  be  issued  out  of  this  court,  di- 
rected   to    the    sheriff    of    the    county 

of  ,  in  which  county  the  said 

defendant  then  usually  resided  (or  had 
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last  resided),  in  good  faith,  and  with 
intent  that  .the  same  should  be  actually 
served;  and  sueh  writ  was  afterwards' 
duly  returned,  to-wit,  on,  ete.,  at,  etc., 
by  which  said  writ,  the  said  sheriff 
was  commanded  (here  recite  the  writ 
accurately).  At  which  said  day  and 
place  for  the  return  of  the  said  writ, 
to-wit,  on,  etc.,  at,  etc.,  before  the 
said  court,  came  the  said  plaintiff,  by 
E.  F.,  his  attorney,  but  the  said  de- 
fendant did  not  come;  and  the  said 
sheriff  then  and  there  returned  to  the 
said  court  that  (here  state  sheriff's 
return  of  non  est  inventus).  Where- 
upon, on  the  prayer  of  the  said  plaintiff, 
and  with  the  like  good  faith  and  in- 
tent, the  said  sheriff  of  the  said  county 

of was  again  commanded  by  a 

writ  issuing  out  of  the  said  court, 
called  an  alias  capias  ad  respondendum, 
that  he  should  take  (here  recite  the 
alias,  making  it  returnable  the  term 
next  after  the  first  writ  was  returned). 
At  which  day  and  place  (the  return 
day  of  the  alias),  to- wit,  on,  etc.,  at, 
etc ,  before  the  said  court  came  the 
said  plaintiff  by  his  attorney  aforesaid, 
and  the  said  sheriff  did  not  return  the 
said  writ  last  mentioned,  nor  did  he 
do  anything  thereupon,  nor  did  the  said 
defendant  come.  Therefore  as  before, 
and  on  the  prayer  of  the  said  plaintiff, 
and  with  the  like  good  faith  and  in- 
tent, the  said  sheriff  was  again  eom- 
manded  by.  a  writ  called  a  pluries 
capias  ad  respondendum,  that  he  should 
take  (here  again  recite  the  writ,  gen- 
erally  a  supposed  writ,  and  so  repeat 
from  the  word  "therefore,'*  from  term 
to  term,  until  the  writ  which  is  actual- 
ly served  on  the  defendant,  be  re- 
turned, which  return  is  thus  stated) :  At 
which  day  and  place,  to- wit,  on,  etc., 
at,  etc.  (the  return  day),  before  this 
court  came  the  said  plaintiff,  by  his 
attorney  aforesaid,  and  the  said  defend- 
ant did  also  come  and  the  said  sheriff  re- 
turned to  the  said  court  then  there,  the 
writ  last  mentioned,  and  with  his  return 
thereto,  that  he  had  (here  set  forth  in 
substance,  the  sheriff's  return  of  the 
service  of  the  writ).  And  the  said 
plaintiff  further  says,  that  the  declara- 
tion aforesaid  of  him,  the  said  plaint^ 
iff,  was  exhibited  with  the  like  good 
faith  and  intent  by  the  said  plaintiff, 
and  filed  of  and  upon  the  plea  afore- 
said, as  of  the  said  term  in  which  the 
said  writ  was  so  returned.  And  this, 
etc.  (Conclude  with  verification.)  Burr. 
App.  386,  |709a;  Yates'  Forms  318. 


IV.  .Bajoindier  to  BeplieatUm  to  Plea 

of  Btatote  of  laniitatioiis. 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff, 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not,  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him,  the  said  defendant,  be- 
cause he  says,  that  by  the  course  and 
custom  of  the  said  court  here,  a  writ 
of  capias  ad  respondendum  sued  out 
after  the  end  of  any  term,  is  supposed 
to  have  been  sued  out  of  the  said  court 
here  within  the  term  next  preceding. 
And  the  said  defendant  further  saith, 
that  the  said  writ  of  capias  ad  res- 
pondendum, in  the  said  replication  men- 
tioned, was  really*  and  truly  sued  out 
of   the    said   court   here  by   the   said 

plaintiff   after   the    day    of 

,  in  said  replication  mentioned, 

being  the  last  day  of  (October)  term, 
in  the  year  of  our  Lord  one  thousand 

eight    hundred    and  ,   that   is 

to  say  on  the day  of , 

in  that  year.  And  the  said  defend- 
ant further  says,  that  he  did  not  prom- 
ise or  undertake,  in  manner  and  form 
as  the  said  plaintiff  hath  above  there- 
of complained  against  him,  at  any 
time  within  six  years  next  before  the 
said  writ  was  so  really  and  in  truth 
issued  as  aforesaid.  And  this  he,  the 
said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain bis  aforesaid  action  thereof  against 
the  said  defendant.  Burr.  App.  391, 
(722;  Till.  F6rms  559. 

V.  Verdicts. 

A.  Verdict  for  Plainiif  on  Plea  of 

Statute  of  Limitations,  Action 

Did  Not  Accrue, 
That  the  said  several  causes  of  ac- 
tion in  the  said  plaintiff's  declaration 
mentioned,  did  accrue  to  the  said 
plaintiff  within  six  years  next  before 
the  commencement  of  this  suit,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above  complained  against  the  said  de- 
fendant; and  they  assess,  etc.  Burr. 
App.  419,  1783. 

B.  Verdict  for  Defendant  on  Plea  of 

Actio'  Non  Accrevit  in  Assump- 
sit, 
That  the  said  several  causes  of  ac- 
tion in  the  said  plaintiff's  declaration 
mentioned,  did  not   (nor  did  either  of 
them)  aecrae  to  the  said  plaintiff  with- 
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in  Biz  years  next  before  the  eommenoe- 
ment  of  this  suit,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
that  behalf  alleged.  Therefore,  eto. 
Burr.  App.  425,  §811. 

C.  Verdict  for  Plaintif  m  Plea  of 
Statute  of  Limitations,  Did 
Promise, 

That  the  said  defendant  did,  within 
six  years  next  before  the  exhibiting 
of  the  bill  of  the  said  plaintiff  against 
the  said  defendant,  in  this  eause  (or 
before  the  commencement  of  this  snit), 
undertake  and  promise  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  him;  and  they  as* 
sess  the  damages  of  the  said  plaintiff, 
etc.     Burr.  App.  418,  |782. 

VL    OomplaintB. 

A.  Complaint  on  an  Express  Prom- 

ise in  Consideration  of  Precedent 
Debt. 

L     That    on    the    day    of 

,    at  ,   the    defendant 

being  then  indebted  to  the  plaintiff  in 

the  sum  of  dollars  for  (here 

state  concisely  the  consideration,  e,  g., 
goods  heretofore  sold  and  delivered  by 
the  plaintiff  to  the  defendant),  in  con- 
sideration thereof  promised  the  plaintiff 
that  he  would  pay  him  said  sum  on  the 
■  day  of  (or,  on  de- 
mand, or  otherwise,  as  the  case  may 
be). 

n.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.)  1  Abb. 
Forms  212. 

B.  Complaint    on    Debt    Barred    hy 

Statute   of   Limitations,    or    a 
Discharge,  and  Bevived  by  New 
Promise. 
(Plead   the   original  cause  of  action 
as  in  other  cases,   and  continue.) 

II.    That  thereafter  on  the 

day   of  ,    in    consideration    of 

the  foregoing  facts,  the  defendant 
promised  to  the  plaintiff  that  he  would 
pay  such  indebtedness. 

m.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc)  1 
Abb.  Forms  213. 

vn.    Answera 

A.  Answer,  Statute  of  Limitations, 
Did  Not  Accrue. 

That  the  cause  of  action  stated  in 

the  complaint  (or,  that  as  to  

dollars,  part  of  the  cause  of  action 
stated  in  the  complaint,  the  same)  did 
not  accrue  within  years  be- 


fore the  commencement  of  this  aetioiL 
2  Abb.  Forms  34. 

B.  Answer,  Statute  of  Limitations, 
Not  Ouilty  Within  Period. 

That  the  defendant  was  not  guilty  of 
the  grievances  alleged  in  the  complaint 
(or  in  the  first  cause  of  action  in  the 
complaint)  at  any  time  within  ■ 

years  before  the  commencement  of  this 
action.     2  Abb.  Forms  35. 

G.    Answer,    Statute    of    Limitations 
From  Date  of  Bight  To  Make 
Demand. 
Farther  answering,  and,  as  a  further 
and  •  separate   defense,   the   defendants 
allege  that   the   cause   of   action   con- 
tained in  said  complaint  accrued  more 
than   six  years  before  the   commence- 
ment of  this  action,  and  that  the  right 
to  make  the  demand  necessary  to  main- 
tain   said    cause    of   action    was    eom- 
plete  more  than  six  years  before   the 
commencement  of  this  action.     Jez  v. 
Mayor,  111   N.  Y.   339,   19   N.  E.   52. 

VUL    In  Eqiiity. 

A.  Answer,  Statement  Baising  2V- 
fense  of  Statute  of  Limitations, 

The  said  G.  S.,  deceased,  did  not,  as 
we  severally  verily  believe,  at  any 
time  during  the  period  he  was  so  in 
possession  or  receipt  of  the  rents  and 
profits  of  the  said  mortgaged  heredita- 
ments as  aforesaid,  sign  or  give  any 
acknowledgment  in  writing  or  other- 
wise, of  the  title  of  the  said  J.  M. 
and  T.  M.,  or  either  of  them,  or  of 
any  person  or  persons  claiming  under 
them,  or  either  of  them  to  the  said 
J.  M.  and  r.  M.,  or  either  of  them, 
or  to  the  plaintiffs  in  this  suit 
or  either  of  them,  or  to  the  defendant 
W.  T.,  or  to  any  person  or  persons 
whatsoever  claiming  any  estate  or  in- 
terest in  the  said  nereditaments,  or  to 
the  agent  or  agents  of  the  said  J.  M. 
and  T.  H.,  or  of  the  plaintiffs  or  of 
the  defendant  W.  T.,  or  either  of  them; 
nor  have  or  hath  one  or  either  of  us,  at 
any  time  or  times  subsequently  to  the  de- 
cease of  the  said  G.  S.,  signed  or  given 
any  acknowledgment,  etc.   (as  above). 

The  said  J.  M.  and  T.  BC.  have  not 
nor  hath  either  of  them,  nor  have  or 
hath  the  plaintiffs  or  the  defendant 
W.  T.,  or  any  or  either  of  them,  made 
any  payment  whatever,  either  in  re- 
spect of  interest  of  the  said  several 
mortgage  securities  or  any  or  either  of 
them,  or  of  the  principal  moneys  there- 
by secured,  or  any  part  thereof,  sub- 
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seqnently  to  the  time  when  the  said 
6.  S.|  deceased,  so  entered  into  the 
possession  or  receipt  of  the  rents  and 
profits  of  the  mortgaged  hereditaments 
and   premises   as   aforesaid. 

We  severally  claim  the  benefit  of  the 
provision  made  in  and  by  the  stat- 
ute passed  in  the  session  holden  in 
the  third  and  fourth  years  of  the  reign 
of  his  late  majesty,  William  the  Fourtn, 
''For  the  Limitation  of  Actions,  and 
Suits  relating  to  Beal  Property,  and  for 
simplifying  the  Bemedies  for  trying 
the  Bights  thereto,"  in  bar  to  the  re- 
lief sought  by  the  plaintiffs  in  this 
suit,  in  the  like  manner  as  if  we  had 
pleaded  the  same.  3  Dan.  Ch,  PI.  & 
Pr.   (Perkins'  ed.)   2143. 

B.    Answer    of    Statute    of    Limita- 

tiOTU, 

And  the  defendants,  in  addition  to 
the  foregoing  answer,  aver  that  the 
cause  of  action,  if  any  there  may  be, 
arising  to  the  plaintiffs  on  account  or  by 
reason  of  the  several  allegations  and 
complaints  in  their  said  bill  contained, 
did  not  accrue  within  six  years  be- 
fore the  said  bill  was  filed,  and  this 
allegation  the  defendants  make  in  bar 
of  the  plaintiff's  bill,  and  pray  that 
they  may  have  the  same  benefit  there- 
from as,  if  they  had  formally  pleaded 
the  same.  3  Ban.  Ch.  PL  &  Pr.  (Per- 
kins' ed.)  2144. 

LIS  PENDENS. 
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Property,  795 

D.  In    Proceedings    To     Set     Aside 

Fraudulent  Conveyance,  795 

XL    Affldayit  of  Filing  Notice,  796 

L    Notices. 

A.  Notice  of  Pendency  .of  Action  fo? 
Foreclosure. 

Notice  is  hereby  given  that  an  action 
has  been  commenced  in  this  court  upon 
a  complaint  of  the  above  named  plain- 
tiff against  the  above  named  defend- 
ants for  the  foreclosure  of  a  mortgage, 

bearing    date    the    day    of 

,    executed    by     ■ — ,     of 

,  to  ,  of  ,  to 

secure  (here  state  the  condition  of  the 
mortgage),  which  mortgage  was  re- 
corded in  the  ofl^ce  of  the  clerk  (or 
register)  of  the  (city  and)  county  of 


-,     on    the 
-,  at 


day    of 

o'clock  in  the 
-noon;  and  that  the  mortgaged 
premises  in  the  last  mentioned  county, 
affected  by  the  said  foreclosure,  were 
at  the  time  of  the  commencement  of 
this  action,  and  at  the  time  of  filing 

this   notice,   situated   in    the  

ward  of  the  city  of  ,  in  the 

last  mentioned  county,  and  are  de- 
scribed in  the  said  mortgage  as  fol- 
lows, to- wit  (description  of  lands).  1 
Abb.  Forms  83. 

B.  Notice  of  Pendency  of  Action  for 
Partition, 

Notice  is  hereby  given  that  an  action 
has  been  commenced  in  this  court,  upon 
a  complaint  of  the  above  named  plain- 
tiff, against  the  above  named  defend- 
ants,* for  the  purpose  of  obtaining  a 
partition  and  division  of  the  premises 
therein  described  among  the  owners 
thereof,  or  for  a  sale  thereof,  under 
the  direction  of  this  court,  and  for  a 
division  of  the  proceeds  of  such  sale 
among  such  owners,  according  to  their 
respective  rights;  which  premises  were, 
at  the  time  of  the  commencement  of 
this  action,  and  the  time  of  filing  this 

notice,  situated  in  the  ward 

of  the  city  of  ,  and  are  de- 
scribed in  the  said  complaint  as  fol- 
lows (description  of  premises).  1  Abb. 
Forms  83. 

0.  Notice  of  Pendency  of  Action  in 
Which  an  Attachment  Affecting 
Beal  Property  Has  Been  Issued. 

(As  in  preceding  form  to  the  *)  upon 
a  promissory  note  made  by  the  defend- 
ant, in  which  action  the  plaintiff  de- 
mands judgment  thereupon  for  the  sum 

of dollars  (or  otherwise  state 

object  of  action,  and  the  relief  de- 
manded) ;  and  that  a  warrant  of  attach- 
ment, under  ch. ,  title  ,  part 

of  the   (code  of  procedure),  was 

on  the  — —  day  of ,  18—, 

at  ,  duly  issued  in  this  action 


against  the  defendant  Y.  Z.,  by  this 
court,    and    directed   to   the   sheriff   of 

the  county  of  ,  and  delivered 

to  him  for  execution,  whereby  the  fol- 
lowing real  property  is  intended  to  be 
affected  (here  describe  the  property). 
1  Abb.  Forms  84, 

D.    Notice  of  Pendency  of  Action  in 
Proceedings  To  Set  Aside  Fraud- 
ulent Conveyance. 
"Mathilda     Bosenheim,      Leo      Levis, 

plaintiffs,  v.  Julia  McQuarters,  J  no. 

VOL  DC 
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MeQuarterSy  Sarah  A.  Farr,  defend- 
ants. In  the  Linn  Circuit  Court. 
"To  whom  it  may  concern:  Take 
notice  that  an  action  has  been  com- 
menced in  the  circuit  court  of  Linn 
eountjy  writ  returnable  as  to  defend- 
ant, Sarah  A.  Farr,  to  December  term, 
1871,  thereof,  by  said  plaintiffs  against 
said  defendants,  in  which  said  action 
the  following  described  premises  are 
sought  to  be  charged  with  the  debt 
therein  sued  on,  and  certain  fraudulent 
deeds  among  said  parties  defendant, 
affecting  said  land,  set  aside.  De- 
scription of  land  as  follows:  The  south 
half  of  the  northwest  quarter  of  sec- 
tion one  (1),  township  fifty-seven  (57), 
range  nineteen  (19),  Linn  county,  Mo. 
"Mathilda  Rosenheim  and  Leo  Levis, 
"By  Torrance  &  Burgess,  their  attor- 
neys. 
"Linneus,  Mo.,  Nov.  27,  '71. 
"Piled  for  record,  Nov.  28,  1871, 

"Thos.  Kille,  Recorder.*' 
Bosenheim  p,  Hartsoek,  90  Mo.  857 
2  S.  W.  473. 

n.    Affidavit  of  Filing  Kotice  of  Ac- 
tion Pending. 

Q.  B.,  plaintiff's  attorney,  being  duly 
sworn,  says  that  a  notice  of  the  pen- 
dency of  this  action,  of  whieh  the 
annexed  is  a  copy,  was  on  the  ■ 

day  of  ,  18—,  filed  in  the  of- 
fice of  the  clerk  in  the  county  of 
,  in  which  county  said  prem- 
ises are  situated,  and  since  the  filing 
of  said  notice,  the  summons  and  com- 
plaint in  this  action  have  not  been 
amended  by  making  new  parties  to  the 
action,  or  so  as  to  affect  property  not 
described  in  said  notice.  1  Abb,  Forms 
84. 

LIQUOBS. — See  Intoxicating  Liquors. 

LOCAL    IMPROVEMENTS.— See    Spe- 
ciAL  Assessments. 

LODGING     HOUSE     KEBPEBS.— See 
Use  and  Occupation. 


LOOB  AND  LGOaiNa. 

I.  Affidavit  To  Enforce  Uen  in  Own 
Bight  and  as  Agent,  796 

n.  Appointment  of  Agent  To  Prosecnte 
Claim,  797 

m.  Statement  of  Lien  by  Agent  of 
Logger,  797 

IV.  Affidavit  of  Attachment  To  En- 

force Log  Lien,  797 

V.  Declaration  in  Debt  for  Penalty, 

Oonyertlng  Logs,  797 


VI.    Declaration,  Injury  to  Mill-dam  by 
Log%  798 

CBOSS-BEFEBENOE : 
Waters  and  Watebcoubses  : 
Complaint,  Action   for  Damages   for 
Interfering  With  Floating  Logs. 

il.     Affidavit   (Complaint)   To  Enforce 
Lien  for  Claimant  in  Own  Bigbt 
and  as  Agent 
<<  State  of  Michigan,  County  of  Chip- 
pewa,  88.: 

<<  Thomas  J.  Martin,  being  daly 
sworn,  deposes  and  says  that  he  makes 
this  affidavit  for  and  in  behalf  of 
James  Wiggins,  and  says  that  defend- 
ant in  the  annexed  writ  is  indebted 
to  James  Wiggins,  plaintiff  named  in 
the  writ,  in  the  sum  of  five  hundred 
sixty-six  and  28-100  dollars,  as  near 
as  may  be,  over  and  above  all  legal 
set-offs,  and  the  same  is  now  due  for 
work  and  labor  performed  by  James 
Wiggins,  Thomas  Howie,  Michael  Mea- 
gher, George  Baynes,  and  Archibald 
Hall,  in  scaling,  hauling,  swamping, 
time-keeping,  and  working  in  and 
about  the  property  mentioned  in  the 
annexed  writ,  and  that  James  Wig- 
gins has  been  designated  the  agent  of 
Thomas  Howie,  Michael  Meagher, 
George  Baynes,  and  Archibald  HaU  by 
each  of  said  parties  for  the  prosecu- 
tion of  their  said  liens;  that  the  last 
day's  work  of  said  labor  was  done  on 
the  5th  day  of  April,  1890;  and  that 
the  said  property  described  in  the  an- 
nexed writ,  or  a  portion  thereof,  is 
now  situate  in  the  county  of  Chip- 
pewa, State  of  Michigan;  and  that  a 
statement  of  lien  required  by  law  was 
on  the  12th  day  of  April,  1890,  duly 
filed  with  the  clerk  of  the  county  ot 
Chippewa,  State  of  Michigan,  where 
said  labor  was  performed. 

"Thomas  Martin. 
''Subscribed  and  sworn  to  before  me 
this  5th  day  of  May,  1890. 

''A.  Donaldson, 
**  Notary    Pnblic,     Chippewa,     county, 

Mich. 
''Filed  Mky  5,  at  12  o'clock  M.,  1890. 
"Wm.  Webster,  Clerk." 
Wiggins  P.  Houghton,  89  Mich.  468, 
50  N.  W.  1005. 

Note. — ^Held  sufficient  in  eonneetion 
with  statement,  but  suggested  that  it 
would  be  better  to  have  amount  of 
each  claim  separately  stated  in  affi- 
davit. 
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n.  Appotatmcnt  of  Agont  To  Prose- 
cute Claim. 
''We,  the  undersigned,  having  filed 
a  statement  and  elaim  of  lien  on  a  cer- 
tain quantity  of  saw-logs  and  timber 
reported  to  be  owned  by  James  Con- 
nolly, of  Marquette,  Michigan,  with 
the  clerk  of  Chippewa  county,  Michigan, 
and  each  of  our  claims  for  labor,  etc., 
is  less  than  one  hundred  dollars,  and 
for  the  purpose  of  prosecuting  our 
claim  in  the  circuit  court  for  Chippe- 
wa county,  we  do  hereby  designate  and 
appoint  James  Wiggins,  one  of  our 
number,  our  agent  for  prosecuting  our 
said  liens,  or  any  suit  necessary  to  en- 
force the  same,  in  his  name,  and  as 
fully  as  we,  or  each  of  us,  could  or 
might   do. 

Dated  on  this  Ist  day  of  May,  1890. 

Thomas   Howie^ 
Archie  Hall, 
Michael  Meagher, 
Oeorge  Baynes." 
Wiggins  V.  Houghton,  89  Mich.  468, 
50  N.  W.  1005. 

m.    Statoneiit  of  Lien  liy  Agmt  of 
Logger. 

*' State  of  Michigan,   county   of  Chip- 
pewa, ss. 

''James  Wiggins,  of  Marquette,  in 
the  county  of  Marquette,  and  State 
aforesaid,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  agent  for 
and  makes  this  statement  of  lien  for 
work  and  labor  performed  by  Michael 
Meagher,  and  this  statement  is  made 
for  and  in  behalf  of  said  Michael 
Meagher  in  hauling  and  laboring,  and 
in  working  in  and  about  the  following 
described  property,  to-wit,  a  quantity 
of  board  timber  and  boom  timber  and 
saw-logs.  All  of  said  timber  and  saw- 
logs  are  marked  with  the  sign  as  fol- 
lows, B,  and  gotten  out  by  Bobert 
Houghton,  and  reputed  to  be  owned  by 
James  Connolly,  of  Marquette,  Michi- 
gan; and  said  property  is  now  situate 
in  sections  27  and  35,  in  township  45 
north,  of  range  7  west. 

**That  the  last  day's  work  of  said 
labor  was  done  on  the  5th  day  of  April, 
1890;  that  Michael  Meagher  actually 
did  said  work  and  labor,  and  the  same 
was  performed  in  the  county  of  Chip- 
pewa, in  said  State,  and  that  the  same 
described  property,  or  considerable  por- 
tion thereof,  is  now  in  the  county  of 
Chippewa,  State  of  Michigan;  that 
there  is  now  due  this  lifiGhael  Meagher, 
olaimanti  for  said  work  and  labor,  so 


as  aforesaid  by  him  done  and  per- 
formed, over  and  above  all  legal  set- 
offs,  the  sum  of  forty^five  dollars 
^45.00),  as  near  as  may  be,  for  which 
said  sum  this  deponent  claims  a  lien 
upon  said  described  property;  and  this 
deponent  has  personal  knowledge  of 
the  facts  herein  set  forth. 

James  Wiggins,  claimant. 

Subscribed  and  sworn  to  before  mO 
this  2d  day  of  April,  1890. 

A.  Donaldson, 
Notary   Public   in   and   for    Chippewa 

County. ' ' 

Wiggins  r.  Houghton,  89  Mieh.  468, 
50  N.  W.  1005. 

IV.  Affidavit  of  Attachment  To  En- 

force Log  Lien  by  Oook. 
^'Watson  Brooks,  being  duly  sworn, 
on  oath  says,  that  he  is  the  above 
plaintiff;  that  the  above  defendant  is 
indebted  to  the  plaintiff  in  a  sum  of 
over  $5.00,  and  in  the  sum  of  $90,  over 
and  above  all  set-offs;  that  said  in- 
debtedness is  due  for  labor  and  services 
done  and  performed  by  the  plaintiff 
for  the  defendant,  in  and  about  cook' 
ing  for  men  driving  pine  logs  in  Oconto 
county,  Wisconsin,  between  the  9th  day 
of  April,  1872,  and  the  24th  day  of 
May,  1872;  and  that  said  logs  are  now 
lying  in  the  waters  of  the  Oconto  river 
and  Peshtigo  brook,  in  Oconto  county, 
Wisconsin,  and  are  marked  as  fol- 
low9  (here  follows  description  of  logs); 
and  that  the  plaintiff,  on  the  I9th  day 
of  June,  1872,  duly  filed  his  statement, 
or  petition  under  oath,  for  a  lien  on 
said  logs,  in  the  office  of  the  clerk 
of  circuit  court  for  the  county  of 
Oeonto,  Wis."  Winslow  r.  Urquhart, 
39  Wis.  260. 

V.  Declaration  In  Debt  for  Penalty, 

Converting  Log& 

That  the  defendants  "did  take,  carry 
away,  saw,  split,  destroy,  And  con- 
vert to  their  own  use  one  pine  mill 
log,  of  the  value  of  ten  dollars,  the 
property  of  the  plaintiffs,  put  by  them 
into  the  river  called  the  Great  Andro- 
scoggin, and  marked  by  their  mark,  to- 
wit,  etc.,  cut  out  therefrom,  with  an 
axe;  which  log  the  said— defendants — 
did  take,  carry  away,  saw,  split,  de- 
stroy, and  convert  to  their  own  use, 
without  the  consent  of  the  plaintiffs, 
and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided; 
whereby  they  have  forfeited  and  be- 
come liable  to  nay  to  the  plaintiffs  the 
sum  of  fifty  dollars,  and  an  action  has 
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accrued^''  etc.     Frost  v.  Bowse,  2  Me. 
130. 

VL     Declaration,  Ibjvry  to  MIU  Dam 
by  Logs. 

''In  a  plea  of  the  caee,  whereupon 
the  plaintiff  declares  and  says  that  he 
is,  and  has  been  for  the  last  six  years, 
the  owner  (and  he  and  those  under 
whom  he  owns  the  right  have  been  for 
more  than  fifty  years)  of  a  mill-priv- 
ilege, and  a  mill-dam  built  across  Fas- 
sumpsie  Biver  in  the  town  of  Burke, 
and  of  a  saw-mill  built  on  said  dam) 
and  has  been  all  that  time  in  the  pos- 
session and  use  of  the  same  for  the 
purpose  of  sawing  lumber  for  custom- 
ers and  making  gains  thereby;  and  the 
defendant  has,  during  all  that  time, 
been  engaged  in  the  lumber  business, 
and  interested  in  saw-mills  below  the 
plaintiff's,  on  the  same  stream,  and, 
on  divers  days  and  times  between  the 
15th  day  of  May,  1861,  and  the  day 
of  the  date  of  this  wtit,  and  more 
especially  at  times  of  high  water  in 
spring,  has  run,  driven  and  floated 
down  said  stream,  from  above  the  plain- 
tiff's said  mill,  a  large  number  of 
mill-logs  at  a  single  run  or  drive  upon 
and  over  the  plaintiff 's  said  dam,  there- 
by creating  such  force  and  pressure  up- 
on and  against  the  plaintiff's  dam  as 
to  settle,  break,  and  carry  away  parts 
thereof,  and  render  the  plaintiff's  mill 
of  no'  use  or  benefit;  and  these  in- 
juries have  been  often  repeated  in  the 
manner  aforesaid,  during  the  time 
aforesaid,  and  the  plaintiff  has  been 
compelled  to  let  his  mill  be  idle,  and 
to  expend  money  in  repair  of  the  dam 
to  the  amount  of  one  hundred  dollars, 
and  until  these  injuries,  so  often  re- 
peated, have  wholly  destroyed  and  ren- 
dered said  dam  useless  and  good  for 
nothing;  and  the  same  cannot  be  re- 
paired or  rebuilt  without  great  ex- 
pense, and  expense  unwarrantable,  and 
disproportionate  to  all  benefit  to  be 
derived  from  running  said  mill  if  the 
dam  was  rebuilt  or  repaired.  Where- 
by the  plaintiff  has  not  only  been 
deprived  of  the  use  of  his  said  mill 
during  the  time  aforesaid,  and  been 
compelled  to  expend  a  large  sum  in 
the  repair  of  the  dam,  but  has  wholly 
lost  said  dam,  and  his  said  mill  has 
been  rendered  of  no  value,  all  which 
is  to  the  damage  of  the  plaintiff,  five 


hundred  dollars."    Coe  i>.  Hall,  41  Vt. 
325. 

LOBD  CAMPBELL  »8  ACT.— See  Death 
BY  Wrongful  Act. 


LOST  IKSTBUMEKTa 

I.    Decree^  Order  in  Case  of  Lost  Deed, 

Wltb  Injunction,  798 
n.     Decree,   Order  in  Case    of    Lost 

Mortgage  Deed,  798 
m.     Decree    for    Indemnity    Against 
Lost  Bill  of  Ezchange,  799 
CEOSS-EEFEBENCES : 
Bankeuptcy  : 

Affidavit  of  Lost  Bill  or  Mote. 
Demurbeb: 

Demurrer  to  a  Bill  for  Belief  on  Lost 
Bond  for  Want  of  Affidavit  of  Loss. 

I.     Decree^   Order  in    Case    of    Lost 
Deed,  With  Dijnnction. 

After  declaring  plaintiff  entitled  to 
redeem,  and  making  injunction  to  stay 
ejectment  perpetual;  and  the  plaintiff 
having  paid  the  principal  money,  the 
defendant  to  reeonvey  and  deliver  ail 
deeds,  etc.,  and  the  defendant  to  re- 
pay interest  paid  to  him  without 
prejudice  by  the  plaintiff,  after  six 
months'  notice  of  paying  off  the  mort- 
gage. "And  the  Court  doth  order, 
that  the  defendants,  at  their  expense, 
give  to  the  plaintiff  a  good  and  ef- 
fectual indemnity  or  security  in  re- 
spect of  the  loss  of  the  several  deeds, 
dated,  etc.,  in,  etc.,  mentioned,  to  in- 
demnify the  plaintiff,  his  heirs  and  as- 
signs, and  his  and  their  estate  and 
effects,  and  the  mortgaged  premises  in 
the  pleadings  mentioned,  from  and 
against  all  loss,  costs,  charges,  damages, 
and  expenses,  and  other  consequences, 
which  the  plaintiff,  his  heirs  or  as- 
signs, or  the  said  premises  shall  or 
may  incur,  sustain,  or  become  liable 
to,  for  or  by  reason  of,  or  on  account 
or  in  respect  of,  the  said  loss  of  the 
said  deeds  in  any  manner  howsoever; 
and  that  such  indemnity  or  security  be 
settled,  etc."  Defendant  to  pay  plain- 
tiff's costs   of  suit  and  at   law. 

1  8eton  Dec.  (Eng.  ed.  1862)  630. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2270. 

n.  Decree^  Order  in  Case  of  Lost 
Idbrtgage  Deeds. 
Direction  to  tax  defendant's  costs 
of  suit,  and  raise  and  pay  them  out 
of  fund  in  Court.  And  the  Court  dotli 
order  that  "the  plaintiff  S.,  at  her  own 
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expense,  execute  to  the  defendant  B., 
heT  bond  to  indemnify  the  said  de- 
fendant against  any  demand  whieh 
may  be  made  upon  him,  in  respect  of 
the  mortgage  deeds  in  the  pleadings 
mentioned;  such  bond  to  be  settled, 
etc.,  in  ease  the  parties  differ.  And 
the  Court  doth  further  order,  that, 
upon  the  due  execution  ef  such  bond, 
such  execution  to  be  certified,  etc.,  the 
residue  of  the  said,  etc.,  be  transferred 
to  the  plaintiff  &.;  and  thereupon,  that 
the  plaintiff  reconvey  and  reassign  the 
mortgaged  premises  to  the  defendant 
B.,  or  as  he  shall  direct,  free  and 
clear,  etc.,  such  reconveyance,  etc.,  to 
be  at  the  expense  of  the  defendant 
B."  Idberty  to  apply.  3  Dan.  Ch. 
PL   &  Pr.    (Perkins'   ed.)    2270. 

• 

in.     Decree    for    Indemnity    Against 
Lost  Bill  of  Exchange. 

The  Ck)urt  doth  declare,  that  the  de- 
fendant is  bound  to  indemnify  the 
plaintiffs  (bankrupt's  assignees)  and 
the  separate  estate  of  the  said  bank- 
rupt against  all  liability  and  loss  in 
respect    of    the    bill    of    exchange    for 

$ in  the  pleadings  mentioned; 

and  decree  the  same  accordingly;  and 
doth  order  that  the  defendant  6.  on 
or  before,  etc.,  or  within  one  week 
after  service  hereof,  take  up  such  bill 
and  pay  what  is  due  in  respect  thereof; 
defendant  to  pay  plaintiff's  costs  of 
suit  to  be  taxed.  Liberty  to  apply. 
3  Dan.  Oh.  PI.  &  Pr.  (Perkins'  ed.) 
2271. 


LOTTERIES. 

L  Indictment  for  Selling  Lottery  Tick- 
ety  799 

n.  Indictment  for  Having  in  Posses- 
sion Lottery  Ticket^  799 

m.  Indictment  for  Setting  Up  Lot- 
tery, 799 

IV.  Indictment  for  Permitting  Setting 

Up  of  Lottery,  800 

V.  Indictment  for  Pablishing  Adver- 

tisements for  Lottery,  800 

VL  Information  for  Promoting  Lot- 
tery, 800 

Vn.     Information  for  Selling  Lottery 

Ticket^  800 

VnL  Information,  Selling  Prize  Pack- 
ages, 800 

(JROSS-BEPEBEKCE : 

Post-Oppice  : 
Indictment  for  Sending  Lottery  Cir- 
cular Through  MaiL 


I.     Indictment    for    Selling    Lottery 
Ticket  (a). 

'*Did  unlawfully  and  knowingly  of- 
fer to  vend  and  to  sell  and  to  bar- 
ter and  to  furnish  and  to  supply,  and 
to  procure  and  to  eause  to  be  furnished 
and  procured  to  and  for  one  Anthony 
Comstock  a  certain  paper  and  instru- 
ment purporting  to  be  a  ticket  of  a 
certain  lottery,"  etc.  Bead  v.  People, 
86  N.  Y.  381. 

Indicftment  for  Selling  Lottery  Tichet 
(&). 
''A  part  of  a  ticket  in  a  certain  lot- 
tery not  expressly  authorized  by  law, 
commonly  called  'The  Louisiana  State 
Lottery'  .  .  •  which  part  of  a  ticket 
18  as  follows,  that  is  to  say"  (copy  of 
ticket).  People  v,  Noelke,  94  N.  Y. 
137. 

Indictment   for   Selling   Lottery   Ticket 
(c). 

"That  Jesse  FoUet,  of  Concord,  etc., 
on  Ist  December,  1829,  with  force  and 
arnls,  at  Concord,  in  the  county  of 
Merrimack  aforesaid,  unlawfully  did 
sell  to  one  F.  £.  a  part  of  a  ticket; 
that  is  to  say,  one  quarter  part  of  a 
ticket,  at  and  for  the  price  of  fifty 
cents,  in  a  certain  lottery  not  author- 
ized by  the  legislature  of  said  state, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state."     State  v,  Follet,  6  N.  H.  53. 

n.    Indictment  for  Raving  in  Posses- 
sion Lottery  Tickets. 

That  the  defendants,  on  the  23d  day 
of  May,  1865,  at  Boston,  "did  have  in 
their  possession,  with  the  intent  to  sell 
the  same,  and  to  offer  the  same  for 
sale,  a  certain  share  of  a  ticket,  to- 
wit,  one-half  ticket  in  a  lottery  for 
money,  which  said  lottery  was  then  and 
there  set  up  in  said  commonwealth,  to- 
wit,  at  said  Boston,  and  was  then  and 
there  called  and  known-  as  the  Nation- 
al Prize  Distribution,"  etc.  Com.  v. 
Harris,  13  Allen  (Mass.)  534. 

in.    Indictment  for  Setting  T7^  Lot- 
tery. 

The  defendants  did,  on  the  22d  day 
of  May,  1865,  at  Boston,  *'8et  up  and 
promote  a  certain  lottery,  called  the 
National  Prize  Distribution,  and  which 
said  lottery  was  then  and  there  for 
money,  to-wit,  for  $70,000."  Com.  v. 
Harris,  13  Allen  (Mass.)  534. 
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IV.  Indictment  for  Permitting  Betting 

Up  of  Lottery. 

**Did  unlawfully  and  knowingly  per- 
mit, in  the  dwelling  house  and  build- 
ing then  and  there  actually  used  and 
occupied  by  him,  the  e^etting  up  of  a 
lottery,  in  which  certain  articles  of 
personal  property  and  of  value  were 
disposed  of,  by  the  way  of  a  lottery." 
Com.  t>.  Horton,  2  Gray  (Mass.)  69. 

V.  Indictment  for  PubllBhlng  Adver- 

tlsementB  for  Lottery. 

This  was  an  indictment  alleging  that 
W.  W.  Clapp,  of,  etc.,  printer  on,  etc., 
did  advertise  and  caus^  to  oe  adver- 
tised in  a  certain  newspaper  by  him 
published,  and  called  the  Evening  Ga- 
zette, lottery  tickets  and  parts  of  lot- 
tery tickets  for  sale  in  lotteries  not 
authorized  by  the  laws  of  said  com- 
monwealth, against  the  peace,  etc. 
Com.  V.  Clapp,  5  Pick.  (Mass.)  41, 

VL     Information  for  Promoting  Lot- 
tery. 

The   recorders'   court   of   the    city    of 

Detroit. 

In  the  name  of  the  people  of  the 
state  of  Michigan,  George  F.  Bobison, 
praseeuting  attorney  in  and  for  the  said 
county  of  Wayne,  who  prosecutes  for 
and  on  behalf  of  the  people  of  said 
state  in  said  court,  eomes  now  here 
in  said  court,  in  the  July  term  thereof, 

A.  D.  1888,  and  gives  the  said  court 
here  to  understand  and  be  informed 
that  William  O.  Elliott  and  Frank  F. 
Johannes,  late  of  said  city  of  Detroit, 
heretofore,  to- wit:  on  the  second  day 
of  June,  A.  D.  1888,  at  the  said  city 
of  Detroit,  in  the  county  aforesaid,  un- 
lawfully aid  set  up  and  promote  a  lot- 
tery for  money,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and'  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Michigan. 

George  F.  Bobinson, 
Prosecuting  attorney. 
People  1^.   Elliott,    74  Mich.   264,   41 
N.  W.  916,  16  Am.  St.  Bep.  640,  3  L. 

B.  A.  403. 

VIL     Information  for  Selling  Lottery 
Ticket 

♦'On  the  28th  day  of  June,  1878,  and. 
on  divers  other  days,  wrongfully  and 
illegally  did  sell,  and  expose  to  sale, 
and  keep  on  hand  for  the  purpose  of 
sale,  and  did  advertise  and  cause  to 
be  advertised   for   sale,   and   did   then 


and  there  aid,  assist  and  was  concerned 
in  the  sale  and  exposure  to  sale  of  cer- 
tain lottery-tickets,  or  shares  or  parte 
of  lottery-tickets,  in  i&  certain  lottery 
known  as  the  Missouri  State  Irottery," 
etc.  State  v.  Mc Williams,  7  Mo.  App. 
99. 

vnL    Inf  ormation.  Selling  Piiie  Pa^k- 

''One  H.  A.  Holoman,  late  of  the 
county  of  Hunt,  on  the  8th  day  of  De- 
cember, A.  D.  one  thousand  eight  hun- 
dred and  seventy-six,  with  force  and 
arms,  in  the  county  of  Hunt  and  state 
of  Texas,  did  then  and  there,  under 
the  pretense  of  selling  and  vending  a 
certain  article  of  merchantable  per- 
sonal property  called  candy,  establish 
a  lottery,  which  lottery  was  then  and 
there  set  on  foot  for  the  purpose  of 
unlawfully  disposing  of  personal  prop- 
erty, to-wit,  money,  rings,  and  other 
articles  of  jewelry,  by  chance,  by  then 
and  there  exposing  to  sale  divers 
candy-boxes,  at  fifty  cents  each;  which 
boxes  were  then  and  there  represented 
by  said  H.  A.  Holoman  to  contain 
candy  and  prizes,  one  of  said  lot,  not 
specified,  being  then  and  there  rep- 
resented by  said  Holoman  to  contain 
ten  dollars,  and  others  of  said  boxes 
being  then  and  there  represented  by 
said  Holoman  as  containing  five  dol- 
lars each.  That  said  H.  £  Holoman 
did  then  and  there  dispose  of,  by  said 
lottery,  to  one  Charley  Thayer,  ten 
dollars,  same  being  personal  property, 
and  did  then  and  there  dispose  of,  by 
said  lottery,  to  divers  other  persons, 
certain  personal  property,  to-wit,  cer- 
tain prizes  of  money,  rings,  and  other 
articles  of  jewelry,  of  value  unknown 
to  the  said  county  attorney,  contrary 
to  the  form  of  the  statute,"  etc  Holo- 
man V.  State,  2  Tex.  App.  610. 

LUNATICS. — See  Insane  Pebsons. 

MAIL. — See  PosT-OmcB. 

MALFEASANCE  IN  OFFICE.— See  Or- 

FIGBBS. 
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L    Indictments  for  MaUdons  Mlscliief, 
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A.  Destroying  Threshing  Machine,  801 

B.  Breaking  Fish  Pond,  801 
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G.  Injuring  BtocJc,  802 

H.  Injury  to  Dam,  802  « 

L  Placing   Obatruetions  on  Sailway 

Track,  802 

J.  Destroying  Wearing  Apparel,  802 

K.  Destroying  Harness,  802 

L.  Disfiguring  Horse,  802 

M.  Killing  Fowls  by  Poison,  803 

GBOSS-BBFEBENCE : 

Bailboads  : 

Indiotment,  Disturbing    Fixture    At- 
tached to  Switch  on  Bailroad. 

I.    Indictment  for  MaUcions  Mlscliief. 

A.  Indictment     for    Malicious     Mis- 

chief,     Destroying      Threshing 
Machine. 

Middlesex,  to- wit:  The  jnrors  for  our 
]ady  the  Queen,  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  laborer,  on  the 

day    of  ,     in     the 

— — ^  year  of  the  reign  of  our  sov- 
ereign  lady  Victoria   (or  in   the   year 

of  our  Lord  ),  at  the  parish 

aforesaid,  in  the  county  aforesaid  a  cer- 
tain threshing  machine  of  the  value  of 

,  the  property  of  J.  N.,  then 

and  there  being  found,  feloniously,  un- 
lawfully, and  maliciously  did  cut,  break, 
and  destroy;  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  tHe  peace,  etc.  Archb.  Cr. 
PL  327. 

B.  Indictment    for    Malicious    Mis- 

chief, Broking  Fish  Pond, 

That  A.  B.,  late  of,  etc.,  being  an  evil 
disposed  person,  after  the  first  day  of 
June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  twenty- 
three,  to-wit,  on,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaid,  the  head  and 
mound  of  a  certain  fish  pond  in  a  cer- 
tain orchard  belonging  lo  J.  D.,  09- 
quire,  there  situate  and  being,  un- 
lawfully, maliciously,  feloniously,  did 
break  down,  whereby  the  fish  in  the 
same  pond  then  and  there  being  were 
lost  and  destroyed,  to  the  great  dam- 
age of  the  said  J.  D.,  against  the  form 
of  the  statute,  etc.,  to  the  evil  ex- 
ample, etc.,  and  against  the  peace,  etc. 
8  Chit.  C?r.  L.  1132. 

C«    Indictment  for  Malicious  Mischief , 
Drowning  a  Mine. 

(Commencement  as  I,  A.) 

In  the  county  aforesaid,  feloniously, 
unlawfully  and  maliciously  did  cause  a 
quantity  of  water  to  be  conveyed  into 
a  eertain  mine  of  J.  N.,  there  situate, 
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with  intent  thereby  then  and  there 
feloniously  to  destroy  (damage  or  hin- 
der or  delay  the  working  thereof)  the 
said  mine;  against  the  form  of  the 
statute  in  such  ease  made  and  pro- 
vided, and  against  the  peace,  etc. 
Arehb.  Cr.  PI.  328. 

D.  Indictment    for    Malicious    Mis- 

chief, Destroying  a  Steam  En- 
gine, 
(Commencement  as  in  I.  A.) 
In   the   county   aforesaid,   a   eertain 
steam   engine   the   property   of   J.   N., 
for   sinking,    draining    and   working   a 
certain  mine  of  said  J.  N.  there  situate, 
feloniously,   unlawfully   and   malicious- 
ly did  pull  down  and  destroy,  against 
the  form  of  the  statute  in  such  case 
made   and   provided,   and   against   the 
peace,  etc.     Archb.  Cr.  PI.  330. 

E.  Indictment    for    Matioious    Mis- 

chief, CutUng  Down  Miver  or 

Sea  Banks, 

((Tommencement  as  I,  A.) 

In   the    county   aforesaid,   a   certain 

part   of   the   bank    (any   aea  bank   or 

wall,  or  the  bank  or  wall  of  any  river, 

canal    or    marsh)    of    a    certain    river 

called  the  river  — : ,  there  situate, 

then  and  there  feloniovsly,  unlawful- 
ly, and  maliciously  did  cut  down  and 
break  down,  by  means  whereof  eertain 
lands  were  then  and  there  overflowed 
and  damaged  (or  were  in  danger  of 
being  overflowed  and  damaged) ;  against 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace,  etc.     Archb.  Cr.  PI.  336. 

F.  Indictment     for    Malicious    Mis- 

chief, Injuring  a  Bridge  (o). 
(Commencement  as  m  I,  A.) 
In  the  county  aforesaid,  feloniously, 
unlawfully  and  maliciously  did  (state 
the  injury)  a  certain  public  bridge 
there  situate,  with  intent  thereby 
(with  intent  and  so  aa  thereby)  then 
and  there  to  render  the  said  bridge 
(such  bridge  or  any  part  thereof)  dan- 
gerous and  impassable;  and  that  the 
said  J.  8.  did  thereby  then  and  there 
render  the  said  bridge  dangerous  and 
impassable;  against  the  form  of  the 
statute  in  such  ease  made  and  provided, 
and  against  the  peaee,  etc.  Archb.  Cr. 
PI.  389. 

Indictment,  Injwting  a  Bridge   (h). 

^'Thaddeus  Cwens  wilfully  injured 
or  destroyed,  otherwise  than  by  burn- 
ing, a  public  bridge  in  said  county, 
known  and  commonly  called  the  Long 
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Bridge;  said  bridge  being  erected  \>y 
authority  of  law  on  a  road  leading 
from  Greenville  to  Andalusia,  com- 
monly called  the  'Long  Bridge  Boad/ 
against  the  peace/'  etc.  Owens  v. 
State,  52  Ala.  400. 

^ot^.— Held  that  under  the  statute 
no  averment  of  ownership  or  value  was 
necessary. 

O.    Indictment     for    Malicious    Mis- 
chief, Injuring  Stock, 
(Commencement  as  in  I,  A.) 
In  the  county  aforesaid^  one  gelding 

of  the  price  of of  the  goods 

and  chattels  of  J.  N.,  then  and  there 
being,  feloniously,  unlawfully,  and  ma- 
liciously did  kill  (maim  or  wound); 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace,  etc.    Archb.  Cr.  PI.  H3. 

H.    Indictment,  Injury  to  DamJ 

That  ''at  Belgrade,  in  said  county  of 
Kennebec,  on  the  eighth  day  of  June, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-four,  did  malic- 
iously and  wantonly  break  down,  in- 
jure, remove  and  destroy  a  certain 
portion  of  a  stone  dam,  then  and  there 
erected  on  Chandler  stream,  so  called, 
the  property  of  one  Marcellus  Chand- 
ler and  of  one  Samuel  Goodridge,  of 
the  value  of  five  hundred  dollars,'' 
ete.     State  v.  Burgess,  40  Me.  592. 

L  Indictment  for  Placing  OhstruO' 
tion  on  Bailivay  Tracks, 

Henry  Kluseman,  Frederick  Schu- 
macher and  Albert  Schlenz  on  the  16th 
day  of  June,  A.  D.  1891,  at  the  town- 
ship of  Pleasant  View,  in  the  county 
of  Norman  and  state  of  Minnesota, 
did  wilfully,  wrongfully,  maliciously 
and  feloniously  place  an  obstruction, 
to- wit:  five  piles  of  large,  heavy  oak 
railway  cross-ties,  all  of  which  piles 
being  within  a  distance  of  seven  hun- 
dred feet  upon  the  track  of  a  cer- 
tain railway  then  owned  by  the  St. 
Paul,  Minneapolis  &  Manitoba  Bailway 
Company,  a  corporation  duly  organized, 
created  and  existing  under  the  laws  of 
the  state  of  Minnesota,  was  then  and 
there  operating  and  running  a  train  of 
railway  cars  oonsisting  of  seven  pas- 
senger coaches  and  one  mail  car  and 
one  baggage  car,  and  that  the  saia 
railway  and  said  trains  were  then  and 
there  being  operated  and  run  by  steam 
by  said  Great  Northern  Bailway  Com- 
pany as  aforesaid,  whereby  and  l>y 
reason  whereof,   the  safety  of    many 


persons  was  then  and  there  endangered, 
contrary  to  the  form  of  the  statute  in 
such  •  ease  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Minnesota. 

Dated  at  the  village  of  Ada,  in  the 
county  of  Norman,  and  state  of  Min- 
nesota, this  10th  day  of  November, 
A.  D.  1892. 

Jesse  Barnes, 
Foreman  of  the  Grand  Jury. 

State  V.  Kluseman.  53  Minn.  541,  55 
N.  W.  741. 

Note, — ^The  omission  of  a  comma 
after   "feet"  supplied  by  court. 

J.  Indictment,  Destroying  Wearing 
AppareU 

Did  wilfully  and  maliciously  injure 
four  dresses  and  five  skirts  by  wil- 
fully and  maliciously  cutting  and  tear- 
ing each  of  them  into  many  pieces, 
whereby  they  were  all  greatly  dam- 
aged and  injured.  Conu  0.  Sullivan, 
107  Mass.  218. 

K.    Indictment,  Injury  to  Harness. 

"At  the  township  of  Paris  in  the 
county  aforesaid,  a  certain  harness  of 
the  value  of  fifty  dollars,  of  the  per- 
sonal property  of  one  Edwin  B.  Wil- 
son, then  and  there  being  found,  felon- 
iously, wilfully  and  maliciously,  did 
then  and  there  injure  a;&d  destroy,  by 
then  and  there  cutting  the  lines  and 
martingales  of  said  harness,  and  rak- 
ing the  rings  from  said  martingales, 
contrary  to  the  statute,"  etc.  Mc- 
Kinney  p.  People,  32  Mich.  284. 

L.  Indictment  for  Disfiguring  Horse 
hy  Cutting  Of  Mane  and  Hair 
Fiom  Tail, 

**One  horse,  the  property  of  Harvey 
Baldwin,  then  and  there  being,  unlaw- 
fully, wilfully,  and  maliciously  did  in- 
jure to  the  amount  of  seventy-five  dol- 
lars, by  then  and  there  cutting  from 
the  neck  of  said  horse,  as  dose  to 
the  skin  as  the  same  could  be  cut  and 
sheared,  his  entire  mane,  excepting 
only  the  roots,  and  about  one  inch  in 
length  of  said  mane  above  the  skin; 
and  also  by  then  and  there  catting  and 
taking  off  nearly  all  the  hair,  about 
two  feet  in  length,  from  the  taO  of 
said  horse,  and  as  close  to  the  dock 
as  the  hair  could  be  cat  and  sheared: 
which  said  horse  was  not  then  and 
there  trespassing  in  any  inclosure  of' 
Oviatt,  contrary  to  the  statute,  etc. 
Oviatt  t;.  State,  19  Ohio  St,  573. 
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M.    Indictmentf    Killing     Fowls     by 
Poison, 

That  Mary  E.  Falvey,  on  July  28, 
1870,  at  Lynn,  "did  unlawfully,  wil- 
fully and  maliciously  kill  and  destroy 
fourteen  barn-door  fowls,  commonly 
called  hens,  of  the  value  of  twenty 
dollars,  of  the  personal  property  of  one 
Lewis  J.  Morrill,  by  then  and  there 
mixing  with  food  a  certain  quantity, 
to-wit,  two  drachms,  of  a  certain  pois- 
on called  rat  poison,  and  by  then  and 
there  causing  the  same  to  be  taken  and 
eaten  by  said  fowls."  Com.  v.  Falvey, 
108  Mass,  304. 


lOALIOIOirS  PBOSECUnOK. 

I.    Declaration,  803 
n.     Complainte,  804 

A.  Prosecution  on  Oriminal    Charge, 

804 

B.  Where   Nolle   Prosequi   Was   En- 

tered, 805 

C.  Arrest  in  Civil  Action,  806 

in.    Answer,  Pleading  Justification  in 
Malidons  Proeecution,  806 

OROSS-REFERENCXB : 

False  Imprisonment: 

Answer,  Denial  of  Arrest; 

Answer,  Justification  of  Arrest  Upon 
Suspicion   of  Felony; 

Answer,  Justification  by  Officer  of 
Arrest  on  Suspicion  of  Felony; 

Answer,  Justificatioif  by  Officer  of 
Arrest  Under  Criminal  Process; 

Answer,  Justification  by  Officer  of 
Arrest  Under  Civil  Process; 

Answer,  Justification  by  Officer  Un- 
der Order  of  Arrest. 

I.    Declaration  for  MaHdonfl  Prosecu- 
tion. 

(Title  and  commencement.)  For  that 
whereas  the  said  plaintiff,  now  is  a 
good,  true,  honest,  just  and  faithful 
citizen  of  this  state,  and  as  such  hath 
always  behaved  and  conducted  him- 
self, and  hath  not  ever  been  guilty, 
until  the  time  of  the  committing  of 
the  several  grievances  by  the  said  de- 
fendant, as  hereinafter  mentioned,  been 
suspected  to  have  been  guilty  of  fel- 
ony, or  of  any  other  such  crime,  by 
means  whereof,  he,  the  said  plaintiff, 
before  the  committing  of  the  said  sev- 
eral grievances  by  the  said  defendant, 
as  hereinafter  mentioned,  had  deserved- 
ly obtained  and  acquired  the  good 
opinion   and   credit   of   all   his  neigh- 1 


bors,  and  other  good  and  worthy  citi- 
zens of  this  state,  to-wit,  at,  etc.  (the 
venue),  yet  the  said  defendant  well 
knowing  the  premises,  but  contriving 
and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  aforesaid  good 
name,  fame  and  credit,  and  to  bring 
him  into  public  scandal,  infamy  and 
disgrace,  and  to  cause  him,  tbe  said 
plaintiff,  to  be  imprisoned  for  a  long 
space  of  time,  and  thereby  to  impov- 
erish, oppress  and  wholly  ruin  him, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
went  and  appeared  before  one  J.  K., 
Esq.,  then  and  there  being  one  of  the 
justices  of  the  people  of  the  state  of 
New  York,  assigned  to  keep  the  peace 
of    the    same    people,   in    and    for   the 

county   of  and   also  to   hear 

and  determine  divers  felonies,  tres- 
passes,  and  other  misdemeanors  com* 
mitted  in  the  said  county,  and  then 
and  there,  before  the  said  J.  K.,  so 
being  such  justice  as  aforesaid,  to-wit, 
at,  etc.,  aforesaid,  falsely  and  mali- 
ciously, and  without  any  reasonable  or 
probable  cause  whatsoever,  charged  the 
said  plaintiff  with  having  feloniously 
stolen  a  certain  gold  watch  of  him, 
the  said  defendant,  and  upon  such 
charge,  he,  the  said  defendant,  falsely 
and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever, 
caused  and  procured  the  said  J-  K., 
so  being  sueh  justice  as  aforesaid,  to 
make  and  grant  his  certain  warrant, 
under  his  hand  and  seal,  for  the  ap- 
prehending and  taking  of  the  said 
plaintiff,  and  for  bringing  him,  the  said 
plaintiff  before  him,  the  said  J.  K., 
or  some  other  of  the  people's  justices 
of  the  peace,  in  and  for  the  said  coun- 
ty of  to  be  dealt  with  ac- 
cording to  law  for  the  said  supposed 
offence;  and  the  said  defendant,  under 
and  by  virtue  of  the  said  warrant, 
afterwards,  to-wit,  on,  etc.,  at,  etc., 
wrongfully  and  unjustly,  and  without 
any  reasonable  or  probable  cause  what- 
soever, caused  and  procured  the  said 
plaintiff  to  be  arrested  by  his  body, 
and  to  be  imprisoned  and  kept,  and 
detained  in  prison  for  a  long  space  of 

time,  to-wit,  for  the  space  of  

hours  then  next  following,  and  until 
he,  the  said  defendant,  afterwards  to- 
wit,  on,  etc.,  at,  etc.,  falsely  and  mali- 
ciously, and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and 
procured  the  said  plaintiff,  to  be  car- 
ried and  conveyed  in  custody  before 
the  said  J.  K.  so  being  sueh  justice  as 
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aforesaid,  and  to  be  committed  bv  the 
said  justice,  for  a  further  examination, 
to  a  certain  jail  or  prison  of  the  said 

people,  called  and  there,  to- 

wit,  in  the  said  jail  or  prison,  he,  the 
said  defendant,  then  and  there  falsely 
and  maliciously,  and  without  any  rea- 
sonable  or  probable  cause  whatsoever, 
caused  and  procured  the  said  plaintiff 
to  be  imprisoned,  and  to  be  kept  and 
detained  in  prison  for  a  long  space  of 
time,  to-wit,  for  the  space  of  , 

then  next  following,  and  until  he  the 
said  defendant  afterwards,  to*wit  on, 
etc.,  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause 
whatsoever,  caused  and  procured  the 
said  plaintiff  to  be  carried  and  con- 
veyed in  custody  before  one  L.  M., 
then  and  there  being  a  certain  other 
justice  of  the  said  people,  assigned  to 
keep  the  peace  of  the  said  people,  and 
to  hear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors, 
committed    in     the     same    county    of 

to    be   examined   before   the 

said  justice,  touching  and  concerning 
the  said  supposed  crime.  (Which  said 
last  mentioned  justice  having  heard 
and  considered  all  that  the  said  defend- 
ant could  say  or  allege  against  the 
said  plaintiff,  touching  and  concerning 
the  said  supposed  offence,  then  and 
there,  to-wit,  on,  etc.,  last  aforesaid, 
at,  etc.,  aforesaid,  adjudged  and  de- 
termined that  the  said  plaintiff  was 
not  guilty  of  the  said  supposed  offence, 
and  then  and  there  caused  the  said 
plaintiff  to  be  discharged  out  of  cus- 
tody, fully  acquitted  and  discharged 
of  the  said  supposed  offence);  and  the 
said  defendant  hath  not  further  prose- 
cuted his  said  complaint,  but  hath  de- 
serted and  abandoned  the  same,  and 
the  said  complaint  and  prosecution  is 
wholly  ended  and  determined,  to-wit, 
at,  etc. 

And  whereas  also,  the  said  defend- 
ant further  contriving  and  maliciously 
and  wickedly  intending  as  aforesaid, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  what- 
soever, charged  the  said  plaintiff  with 
having  committed  a  certain  offence 
punishable  by  law,  to-wit,  felony;  and 
upon  such  last  mentioned  charge,  he, 
the  said  defendant,  then  and  there,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  at,  etc.,  falsely  and  mali- 
ciously caused  and  procured  the  said 
plaintiff   to  be   arrested  by  his  body, 


and  to  be  imprisoned,  and  to  be  kept 
and  detained  in  prison  for  a  long  space 
of    time,    to-wit,    for    the     space     of 

then  next  following,  and  at 

the  expiration  of  which  said  time,  he, 
the  said  plaintiff,  was  duly  discharged 
and   fully    acquitted   of  the   said   last 
mentioned  offense,  to-wit,  at,  etc    By 
means  of  which  said  several  premiseSy 
he  the  said  plaintiff  hath  been,  and  is 
greatly  injnred  in  his  said  credit  and 
reputation,     and    brought    into    public 
scandal,  infamy  and  disgrace,  with  and 
amongst  all   his   neighbors,   and   other 
good  and  worthy  citizens  of  this  state^ 
and    diveis    of    those   neighbors     and 
citizens  to  whom  his  innocence  in  the 
premises    was   unknown,    have    on    oe* 
casion  of  the  premises,  suspected  %nd 
believed,  and  still  do  suspect  and  oe* 
lieve,  that  the  said  plaintiff  hath  been 
and  is  guilty  of  felony;   and  also  the 
said   plaintiff   hath,   by  means  of  the 
premises,   suffered   great    anxiety    and 
pain  of  body  and  mind,  and  hath  been 
forced  and  obliged,  to  lay  out  and  ex- 
pend* divers  large  sums  of  money,  in 
the  whole   amounting  to  a  large   sum 
of  money,  to-wit,  the  sum  of  six  hun- 
dred dollars,  in  about  the  defending  of 
himself  in  the  premises,  and  the  mani- 
festation of  his  innocence  In  that  be- 
half,  and   hath  been  greatly   hindered 
and  prevented,  by  reason  of  the  prem- 
ises,   from    following    and    transacting 
his   lawful   an4   necessary   affairs  and 
business   for   a   long   time,   to-wit,   for 

the   space    of   ,   and   also,   by 

reason  and  by  means  of  the  said  prem- 
ises, he,  the  said  plaintiff  hath  been, 
ai;id  is  otherwise  greatly  injured  in  his 
credit  and  circumstances,  to-wit,  at, 
etc.  Burr.  App.  325,  {593;  Yates' 
Forms  386. 

n.    OomplalntB. 

A.    Complaint  for  Malicious  Frosee^ 
tion  on  a  Criminal  Charge, 

L     That    on    the    day    of 

-,  18 ,  at  f  the  de- 


fendant, maliciously  intending  to  in- 
jure the  plaintiff  in   his  good  repute* 

tion,  appeared  before ,  justice 

of  the  peace  of  said  county  (or,  one 
of  the  police  justices  of  said  city), 
and,  without  any  probable  cause  what- 
soever, charged  the  j^laintiff,  before 
said  justice,  with  having  (feloniously 
stolen  a  certain  gold  watch  of  the  de- 
fendant); and  maliciously,  and  without 
probable  cause,  procured  said  justice  to 
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grsnt  a  warrant  for  the  arrest  of  the 
plaintiif  upon  the  said  charge. 

n.  That  the  said  justiee  issued  said 
warrant  accordingly,  and  the  plaintiff 
was  arrested  and  imprisoned  nnder  the 

same     for    hours    and    was 

obliged  tO|  and  actually  did,  give  bail 
in  the  sum  of  dollars). 

HL  That  afterwards,  and  on  the 
day  of ,  the  plaintiff 


having  been  examined  before  the  said 
justice  for  the  said  supposed  enme,  the 
said  justice  adjudged  him  not  guilty 
thereof,  and  fully  acquitted  him  of  the 
same;  and  that  since  that  time  the  de- 
fendant has  not  further  prosecuted  said 
complaint,  but  has  abandoned  tne  same. 

(IV.  That  the  said  charge  and  the 
arrest  of  the  plaintiff  thereunder  were 
extensively  published  in  several  public 
newspapers,  among  others,  the  , 

as  the  plaintiff  believes,  through  the 
procurement  of  the  defendant.) 

y.  That  by  means  of  the  premises 
the  plaintiff  was  injured  in  his  person, 
and  prevented  from  attending  to  his 
business,  and  was  compelled  to  pay 
■  ■  dollars  costs,  counsel-fees  in 

defending   himself,   and   ■  dol- 

lars in  obtaining  bail;  and  in  conse- 
quence of  the  arrest  and  detention  he 
lost  his  situation  as  servant  of 
;  and  many  persons,  hearing  of 
the  said  arrest,  and  supposing  the 
plaintiff  to  be  a  criminal,  have  refused 
to  employ  him;  to  his  damage  — — — 
dollars.     1  Abb.  Forms  48G. 

B.  Complaint  for  Obtaining  Indict- 
mentf  on  Which  d  Nolle  ProsC' 
qui  Was    Afterwards    JCntered. 

L  That  the  defendant,  maliciously  in- 
tending to  injure  the  plaintiff  in  his 
good  name  and  credit,  and  to  bring 
him  into  public  disgrace,  and  to  cause 
him  to  be  imprisoned,  and  thereby  to 
impoverish  and  injure  him,  on  or  be- 
fore  the    day    of    , 

18— — ,  procured  M.  N.,  then  the  dis- 
trict attorney  in  and  for  the  county 
of ,  in  this  state,  to  issue  sub- 
poenas for  the  purpose  of  compelling 
and  procuring  the  attendance  of  wit- 
nesses, among  others,  one  O.  P.,  at  a 
eourt  of  oyer  and  terminer,  held  on  the 

day  last  mentioned  at ,  in  said 

county,  before  the  grand  jury  and  per- 
sons serving  as  grand  jurors  at  such 
eourt  of  oyer  and  terminer,  for  the 
purpose  of  procuring  an  indictment  to 
be  found  against  the  plaintiff,  as  here- 
after more  fully  stated. 


n.  That  the  defendant,  at  said 
court  of  oyer  and  terminer,  eomplained 
of  the  plaintiff  before  the  grand  jury 
and  falsely,  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause 
whatsoever,  charged  the  plaintiff  to  the 
grand-  jury  with  having,  by  means  of 
false  and  fraudulent  pretenses  and  rep- 
resentations, induced  defendant  to '  de- 
liver to  the  plaintiff  certain  personal 
property  of  the  said  defendant. 

III.  That  said  charge  was  and  is 
wholly  false  and  untme,  which  the  de- 
fendant then  and  at  all  times  since 
well  knew. 

IV.  That  defendant  falsely,  and  ma* 
liciously,  and  without  any  reasonable 
or  probable  cause,  procured  the  grand 
jury  aforesaid  to  find  and  present  to 
the  said  court  of  oyer  and  terminer 
an  indictment  against  the  plaintiff  for 
said  alleged  false  and  fraudulent  pre- 
tenses and  representations. 

V.  That  the  defendant  falsely,  and 
maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever,  pro- 
cured a  warrant,  directed  to  the  sheriff 
or  any  constable  of  the  said  county  of 

,  for  the  arrest  of  the  plaintiff 

upon  the  aforesaid  indictment,  to  an- 
swer the  charges  therein  made  against 
him  as  aforesaid,  to  be  issued  by  the 
said  court  of  oyer  and  terminer,  or  by 
a  justice  of  the  supreme  court,  judge 
of  the  county  court  of  said  county  of 

,  or  district  attorney  aforesaid; 


and     afterwards,     on     or     about     the 
day     of    . — ,     18 


caused  the  plaintiff  to  be  arrested  and 
to  be  kept  in  custody,  restrained  of 
his  liberty  for  the  space  of  two  days' 
then  next  following,  and  afterwards 
caused  him  to  be  carried  in  custody 
before  the  county  judge  of  said  county, 
and  to  be  then  and  there  compelled  to 
give  bond  to  appear  for  trial  therein. 
VI.  That  the  plaintiff  did  appear 
at  the  said  court  of  oyer  and  terminer 
last  above  mentioned,  held  in  and  for 
the  said  county  of  ■  ■  ,  at 
,  on  the  — —  day  of 
^  18- ,  and  other  days,  pur- 
suant to  said  bond;  whereupon  the  said 
defendant  did  falsely,  and  maliciously, 
and  without  any  reasonable  or  prob- 
able cause  whatsoever,  procure  the  said 
court,  by  order  entered  in  its  min- 
utes, to  send  the  aforesaid  indictment 
to   the    court   of   sessions   of   the   said 

county   of  ,   to   be   proceeded 

on  and  tried  therein;  and,  in  like  man* 
ner,   procured   the   said   court   of   oyer 

Vol.  a; 
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and  terminer  to  eompel  the  plaintiff 
to  enter  into  a  recognizance  to  appear 
at  sucli  court  of  sessions,  to  answer 
and  stand  trial  upon  the  aforesaid  in- 
dictment against  him. 

VII.  That  the  plaintiff  did  appear 
at  the  said  term  of  said  court  of  ses- 
sions, ready  and  willing  to  then  and 
there  stand  trial  upon  the  aforesaid  in- 
dictment against  Mm,  pursuant  to  and 
as  required  by  said  recognizance. 
Whereupon  the  aforesaid  district  at- 
torney, after  consulting  and  advising 
with  the  defendant,  and  pursuant  to 
his  request  and  instructions^  did  then 
and  there  move  the  said  court  that  the 
plaintiff  be  discharged  out  of  custody, 
and  fully  discharged  and  acquitted  ot 
the  said  indictment  and  of  the  sup- 
posed offense  therein  charged  against 
him,  and  be  no  further  prosecuted 
thereon;  whereupon  the  said  court,  hav- 
ing heard  and  considered  all  that  the 
said  defendant  and  the  people,  by  the 
aforesaid  district  attorney,  could  say 
or  allege  against  the  plaintiff  touching 
and  concerning  the  said  supposed  of- 
fense, did  then  and  there  adjudge,  order 
and  determine  that  the  plaintiff  be  dis- 
charged out  of  custody,  and  be  fully 
discharged  and  acquitted  oY  the  said 
indictment,  and  be  no  further  prose- 
cuted thereon. 

YIII.  That  the  said  indictment,  com- 
plaint, and  prosecutionj  and  each  of 
them,  is  wholly  ended  and  determined 
in  favor  of  plaintiff. 

IX.  (Allege  special  damage,  if  any.) 
1  Abb.  Forms  486. 

C.    Complaint' for  Arrest  in  a  Civil 
Actiofi, 


L     That    on    the 
-,  18 ,  at 


•    day    of 
-,  the  .de- 


fendant, maliciously  intending  to  in- 
jure the  plaintiff^  and  without  prob- 
able cause,  made  affidavit,  and  pro- 
cured one  M.  N.  to  make  an  affidavit, 
in  an  action  then  brought  (or,  de- 
pending)    against     this     plaintiff     by 

,    in    which     he     falsely     and 

maliciously  alleged  (here  set  forth  the 
grounds  of  the  false  arrest);  and  that 
upon  said  affidavits  the  defendant  pro- 
cured to  be  issued  an  order  of  arrest 
against  this  plaintiff,  under  which  the 
plaintiff  was  arrested  and  imprisoned 
for  the  space  of ,  and  compelled 


judge),  upon  the  ground  that  (here  set 
forth  briefly  the  grounds  on  which  it 
was  vacated). 

(Or  n.  That,  thereafter,  such  pro- 
ceedings were  had  in  such  action,  that 
it  was  finally  determined  in  favor  of 
this  plaintiff,  and  judgment  was  ren- 
dered for  him  therein.  1  Abb.  Forms 
488. 

m.    Answer,  Pleading  Justification  in 
Malicions  Pxoeeeatlon. 

^^And  for  further  plea,  defendants 
say  that  Mrs.  Rachel  Francis  did 
prosecute  the  said  J.  W.  Henderson  be- 
fore W.  C.  Horton  and  before  the  city 
court  of  Atlanta  for  the  offense  of 
larceny,  and  that  she  did  also  cause 
him  to  be  arrested*  and  imprisoned,  and 
that  said  arrest,  imprisonment  and 
prosecution  was  upon  probable  cause 
and  without  malice.  Mrs.  Bachel  Fran- 
cis owned  two  houses  on  Ponder  Al- 
ley that  were  in  process  of  erection. 
A  large  amount  of  lumber  was  stolen 
from  safd  houses,  said  lumber  being, 
at  the  time  of  the  larceny,  the  prop- 
erty of  Mrs.  Rachel  Francis.  The 
faith  upon  which  said  arrest,  impris- 
onment and  prosecution  took  place  was 
substantially  that  Mrs.  Rachel  Francis 
saw  said  Henderson  taking  her  lum- 
ber, and  also  was  informed  by  several 
persons  that  they  saw  him  taking  the 
lumber.  On  the  committing  trial,  a 
number  of  witnesses  swore  that  they 
saw  said  Henderson  taking  the  lum- 
ber, and  the  said  Henderson  did  not 
deny  the  fact  that  he  took  it.''  Hen- 
derson f7.  Framcis,  75  6a.  178. 

MALPRACTICE.  —  See     Attorneys; 
Physicians  and  Suboeons. 


to   give  bail  in  the   sum  of 
dollars. 

II.    That  thereafter  said  order  of  ar 
rest    was    vacated   by    said    court    (or 
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CROSS-BBPBBBNCE: 
Dkmijbbxs  * 

Demurrer   to   Bill   for  Belief   From 
Mandamus. 

L    Applications. 

A.    Notice  of  Motion  for    a    Man- 
damns   (a). 
To  (the  party  proceeded  against). 

Please  to  take  notice,  that  upon  the 
affidavit  (or  affidavits)  with  a  copy 
of  which  you  are  herewith  served,  1 
intend  to  move  the  justices  of  the  su- 
preme court  of  judicature  of  the  people 
of  the  state  of  New  York,  at  the  next 
term  of  the  said  court,  to  be  held  at, 
etc.,  on,  etc.,  at  the  opening  of  the 
eourt  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  a 
mandamus  to  be  directed  to  (state 
whom)  commanding  him  (or  them),  to 
(state  the  object  of  the  writ).  Dated, 
etc     Yours,  etc. 

E.  P.,  attorney  for  A.  B. 

Burr.  App.   536,   §1068. 

Note, — ^It  has  been  held  in  some  jur- 
isdictions that  a  mandamus  should  not 
be  entitled  until  the  issuing  of  the 
alternative  writ. 

Notice  of  Motion  for  Mandamus  (h). 
To  the  Honorable  George  Oulton,  con- 
troller of  the  state  of  California: 
Sir:  You  will  pleace  take  notice  that 
on  Tuesday,  the  11th  day  of  April, 
A.  D.  1865,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  apply  to 
the  supreme  court  of  the  state  of  Cali- 
fornia, to  issue  a  peremptory  mandam- 
us commanding  you,  that  as  controller 
of  the  state  of  California,  you  do 
forthwith  draw  your  warrant  on  the 
treasurer  of  the  said  state,  in  favor 
of  William  C.  Stratton,  for  the  sum 
of  one  hundred  dollars  and  eighty 
cents,  due  from  the  state  of  California 
to  said  Stratton,  for  his  salary  as  state 
librarian,  from  the  17th  to  the  3l8t 
days  of  March^  A.  D.  1865. 


The  said  application  will  be  founded 
upon  the  affidavit  of  William  C.  Strat- 
ton, a  eopy  of  whieh  affidavit  is  here- 
with served. 

William  C.  Stratton. 

Stratton  v,  Oalton,  28  Cal.  44. 

B.    Petitions, 

1.  Petition  for  Writ,  To  Draw 
Warrant, 
To  the  honorable  the  justices  of  the 
supreme  court,  at  the  term  begun 
and  held  at  Ottawa  on  the  second 
Tuesday  lof  September,  A.  D.  1872. 
Bespectfully  represents  unto  your 
honors,  Norman  L.  Freeman,  of  the 
county  of  Sangamon,  and  state  of 
Illinois,  that  on  the  first  day  of  March, 
A.  D.  187-6,  he  was  appointed  by  your 
honorable  eourt  reporter  of  the  de- 
cisions thereof,  which  office  was  ac- 
cepted by  him  and  he  duly  qualified  as 
such  reporter,  and  which  said  office  he 
still  holds  and  performs  the  duties  in- 
cident thereto;  that,  under  the  statute 
in  such  cases  made  and  provided,  it 
is  the  duty  of  your  petitioner  to  de- 
liver to  the  secretary  of  state  of  said 
state  of  Illinois,  as  soon  as  convenient 
after  publication,  such  number  of 
copies  of  the  respective  volumes  of  th6 
reports  of  said  court  as  may  be  neces- 
sary to  enable  said  secretary  to  dis- 
tribute the  same  in  manner  provided 
l^r  law;  that. said  number  now  required 
by  law  is  fite  hundred  and  seventy- 
two;  that  upon  such  delivery  of  said 
volumes  of  said  reports  to  said  secre- 
tary it  is  the  duty  of  said  secretary 
to  d'eliver  to  your  petitioner  a  cer- 
tificate, specifying  the  number  of 
copies  of  the  said  reports  which  shall 
have  been  so  delivered  to  him,  and 
on  presentation  of  said  certificate  to 
the  auditor  of  public  accounts  of  the 
said  state  of  Dlinois,  it  is,  by  the  law 
in  such  cases  made  and  provided,  the 
duty  of  the  said  auditor  to  issue  to 
your  petitioner  his  warrant  on  the 
treasury  of  said  State  of  said  number 
of  copies  of  said  reports  so  delivered, 
at  the  price  of  six  dollars  per  vol- 
ume. 

Your  petitioner  further  represents 
that,  as  such  Beporter,  on  the  second 
day  of  September,  A.  D.  1872,  he  de- 
livered to  the  said  secretary  of  State 
ten  copies  or  volumes  of  the  fifty-fifth 
volume  of  said  reports,  which  said  ten 
volumes  completed  the  number  of  said 
volume  fifty-five,  and  not  before  then 
delivered,  of  the  quality  and  style  as 
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reqaired  by  law,  and  wMeh  said  copies 
were  duly  accepted  by  said  secretary 
of  State,  and  by  whom  a  certificate 
was  given  therefor  to  your  petitioner^ 
in  the  manner  required  by  law  as 
aforesaid;  that  on  the  said  second  day 
of  September,  A.  D.  1872,  your  petition- 
er presented  said  certificate  to  Charles 
K  Lippincott,  auditor  of  pnblic  ac- 
counts of  said  state  of  Illinois,  at  his 
office,  in  the  city  of  Springfield,  in 
said  state,  and  demanded  that  he  issue 
to  your  petitioner  his  warrant  in  the 
treasury  of  said  State  for  tlie  sum  of 
sixty  dollars,  being  the  price  of  said  ten 
vplumes  at  six  dollars  per  volume, 
which  said  auditor  refused  then  and 
there  to  do,  and  since  wholly  refused 
so  to  do,  alleging  that  the  law  under 
which  your  petitioner  has  been  deliver- 
ing the  said  reports  to  the  said  secre- 
tary of  State  had  been  repealed  by 
the  18th  section  of  article  4  of  the 
constitution  of  the  said  state  of  Illi- 
nois. 

Wherefore,  your  petitioner  prays 
your  Honors  to  grant  a  writ  of  man- 
damus, under  seal  of  this  Court  <11- 
rected  to  the  said  Charles  E.  Lippin- 
cotty  auditor  as  aforesaid,  commanding 
him  forthwith  to  issue  and  deliver  to 
your  petitioner  his  warrant  on  the 
treasury  of  said  state  of  Illinois  for 
the  said  sum  of  sixty  dollars,  for  the 
price  of  said  ten  volumes  of  said  re- 
ports so  delivered  as  aforesaid,  and 
for  such  other  and  further  relief  in 
the  premises  as  to  your  Honors  shall 
seem  meet,  and  as  to  right  and  justice 
may  appertain;  and  as  in  duty  bound, 
your  petitioner  will  ever  pray,  etc. 
State  17.  Lippincott,  64  111.  257. 

2.  Petition  for  Writ  of  Mandamus 
BeqUirinff  Payment  to 
Schools. 

To  the  honorable,  the  supreme  court 
of  the  state  of  Ohio,  within  and  for 
the  county  of  Hamilton,  in  said 
state: 

Tour  petitioners,  Bichard  Phillips, 
John  I.  Gaines,  William  Beckley,  Ish- 
mael  Keith,  William  Ferguson,  and 
William  A.  Nelson,  respectfully  repre- 
sent and  state  to  the  court,  that  they 
constitute  the  board  of  directors  of 
common  schools  for  the  eastern  and 
Ifrestern  districts  of  the  city  of  Cin- 
cinnati, which  schools  are  established 
by  law  for  the  education  of  the  colored 
youth  residing  in  said  city;  and  that 
in  pursuance  of  law,  your  petitioners 


rented  divers  rooms,  and  establisheJ 
divers  schools  in  said  city,  for  the 
education  of  said  youth,  and  employed 
competent  and  duly  qualified  teachers 
as  instructors  of  said  youth,  in  the 
schools  aforesaid. 

And  your  petitioners  further  state, 
that  heretofore,  to- wit:  on  the  15th 
day  of  March,  1850,  William  Disney, 
in  his  capacity  as  treasurer  of  said 
city,  received  from  the  treasurer  of 
Hamilton  county,  the  sum  of  two  thous- 
and one  hundred  and  seventy-seven  and 
sixty-seven  hundredths  dollars,  for  the 
use  of  your  petitioners,  and  of  the 
common  schools  for  colored  yonth,  so 
by  them  established,  the  same  being 
the  proportion  of  the  public  funds 
belonging  to  your  petitioners,  and  to 
the  schools  under  their  charge,  as  the 
same  was  apportioned  by  thd  auditor 
of  said  county,  in  pursuance  of  law, 
which  sum  of  money  still  remains  in 
the  hands  of  said  treasurer,  in  the 
treasury  of  said  city. 

And  your  petitioners  further  repre- 
sent, that  on  the  first  day  of  April, 
1850,  there  became  due  from  them  for 
expenses  incurred  in  the  support  of 
said  schools  the  sums  hereinafter  set 
forth,  as  follows,  namely:  The  sum  ot 
six  dollars  to  the  trustees  of  the  New 
Street  Church  for  two  months'  rent  of 
school  room;  the  sum  of  seven  dollars 
to  the  trustees  of  the  Union  Baptist 
Church,  for  one  month's  rent  of  school 
room;  to  Martha  S.  Whipple,  the  sum 
of  twenty  dollars,  for  one's  month's 
salary  as  teacher;  to  Peter  Clarke,  the 
sum  of  twenty  dollars,  for  one  month's 
salary  as  teacher;  to  William  B.  Oasey, 
one  month's  salary  as  teacher,  the  sum 
of  twenty  dollars,  and  to  O.  J.  B.  Nick- 
ens,  the  sum  of  sixty  dollars,  for  two 
months'  salary  as  teacher  in  said 
schools;  and  that,  thereupon,  after- 
wards, to- wit:  on  the  fifth  day  of  April, 
1850,  your  petitioners  duly  certified  to 
the  city  council  of  said  city  the  cor- 
rectness of  said  several  accounts,  to- 
gether with  the  several  accounts, 
respectively,  and  desired  the  city  conn- 
cil  to  pass  an  order  directing  the 
treasurer  of  said  city  to  pay  the  same 
out  of  the  funds  of  your  petitioners 
in  his  hands,  to  the  persons  entitled 
to  receive  the  same;  but  your  peti- 
tioners state  that  the  said  city  coun- 
cil, afterwards,  on  the  first  day  of 
May,  1850,  utterly  refused  to  pass  any 
order  in  relation  to  the  payment  of 
said    accounts,    and    they   now    claiffl 
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that  they  have  no  power,  jurisdiction 
or  authority  to  make  any  order  in  the 
premises. 

And  your  petitioners  further  repre- 
sent, that  afterwards,  to-wit:  on  the 
10th  day  of  Hay,  1850,  they  caused 
said  accounts  to  be  presented  to  the 
said  William  IHsney,  treasurer  of  said 
city^  and  payment  thereof  was  then 
and  there  demanded  of  said  Disney,  as 
treasurer,  and  the  said  Disney  then  and 
there  utterly  refused  and  still  doth,  re- 
fuse to  pay  the  same,  or  any  part 
thereof,  although  the  said  Disney  then 
had  and  now  has  in  his  hands,  as 
treasurer,  as  aforesaid,  the  whole  of 
said  sum  of  two  thousand  one  hun- 
dred and  seventy-seven  and  sixty-seven 
hundredths  dollars,  and  which  said  sum 
is  held  by  said  Disney,  as  treasurer 
of  said  city,  for  the  use  of  your  peti- 
tioners, and  of  the  schools  so  by  them 
established;  he,  the  said  Disney,  pre- 
tending that  he  has  no  power  to  dis- 
burse any  of  the  funds  in  the  city 
treasury,  without  the  ."order  of  said 
city  council,  signed  by  the  city  clerk, 
first  being  and  had  and  obtained. 

And  your  petitioners  further  state, 
that  by  reason  of  said  refusal  by  said 
eity  eouncil  to  pass  the  orders  afore- 
said, and  of  said  treasurer  to  pay  said 
accounts,  the  teachers  employed  by 
your  petitioners  are  deprived  of  the 
compensation,  which  is  justly  due  them 
for  the  services,  and  the  schools  so  by 
your  petitioners  established  have  been 
suspended  for  want  of  means  to  carry 
on  the  same,  although,  a  fund  amply 
sufficient  to  sustain  said  schools  has 
been  provided  by  law,  and  is  now  in 
the  hands  of  said  Disney,  as  treasurer 
of  said  city. 

And  your  petitioners  further  state, 
that  they  are  entirely  without  remedy 
in  the  premises,  unless  it  be  afforded 
by  the  interposition  of  this  honorable 
court;  and  they  therefore  pray  that 
writs  of  mandamus  may  issue  against 
the  eity  of  Cincinnati,  the  city  of  Cin- 
cinnaii,  and  William  Disney,  treasurer 
of  said  eity;  that  said  eity  and  city 
council  be  commanded  to  pass  an  or- 
der directing  said  treasurer  to  pay  said 
accounts,  out  of  said  fund,  and  that 
the  said  Disney,  as  treasurer,  be  com- 
manded to  pay  the  same  to  the  order 
of  your  petitioners,  and  that  such 
other  order  may  be  had  in  the  prem- 
ises, 98  justice  may  require. 

By  Ball  &  Hoadly, 

Their  Solicitors, 


The  State  of  Ohio,  Hanulton  County, 

ss.: 

Bichard  Phillips^  one  of  the  petition- 
ers above  named,  and  president  of  the 
board  of  directors  of  common  schools 
for  the  eastern  and  western  districts 
of  the  city  of  Cincinnati,  being  duly 
sworn,  saith,  that  the  several  matters 
and  things  in  the  foregoing  petition 
stated,  are  true  fn  substance  and  in 
matter  of  fact,  to  the  best  of  his 
knowledge,  information   and  belief. 

Bichard  Phillips. 

Sworn  to  and  subscribed  before  me, 
notary  public  under  the  act  of  1849. 
Given  Under  my  hand  and  seal  of  of- 
fice, at  Cincinnati,  this  fifteen  day  of 
May,  A.  D.  1850. 

Geo.  Hoadley,  Jt., 
Notary  Public. 
XU  S.) 

State  r.  Cincinnati,  19  Ohio  178. 

3.     Petition    for    Wnt,    To   Declare 
Belator  Elected  to  Office, 

**To  the  honorable  justices  of  the  su- 
preme judicial  court  now  holden  at 
Portland  within  and  for  the  county 
of  Cumberland. 

"Francis  Bacon  of  Buxton,  in  the 
county  of  York,  esquire,  respectfully 
represents,  that  on  the  sixteenth  day  of 
November  last  past,  the  qualified  elec- 
tors of  the  county  of  York  (which 
said  county  constituted  a  registry  dis- 
trict) gave  in  their  votes  at  the  sev- 
eral town  and  plantation  meetings, 
holden  on  that  day  in  pursuance  of  the 
warrants  of  the  county  commissioners, 
for  the  choice  and  election  of  a  regis- 
ter of  deeds  for  said  county  and  regis- 
try district;  that  prior  to  the  twenty 
ninth  day  of  December  last  past,  the 
clerks  of  the  respective  towns  and  plan- 
tations in  said  county,  caused  to  be 
delivered  into  the  office  of  the  clerk 
of  the  county  commissioners,  fair 
copies  of  the  lists  of  votes  aforesaid, 
attested  by  the  selectmen  and  clerks 
of  said  towns,  and  by  the  assessors 
and  clerks  of  said  plantations,  and 
duly  sealed  up  in  open  town  or  plan- 
tation meeting,  to  be  by  the  said  com- 
missioners opened  and  compared  with 
the  like  returns  from  the  several  towns 
and  plantations  in  said  county;  on  the 
said  twenty-ninth  day  of  December 
last  past,  the  county  commissioners 
aforesaid  of  said  county  of  York,  which 
county  commissioners  were,  and  now 
are,  Moses  Swett,  John  Bailey  and 
Timothy   9haw^   Jr.,   assembled   at   Al- 
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fred,  in  said  county,  to  open  and  com- 
pare the  said  returns  of  the  lists  of 
votes,  given  in  as  aforesaid  in  the  sev- 
eral towns  and  plantations  in  said 
county;  and  that  they  did  proceed  to 
open  and  compare  said  returns  as  afore- 
said. 

"And  your  petitioner  further  repre- 
sents that  by  the  returns  of  the  lists 
of  votes  aforesaid,  duly  signed,  at- 
tested, sealed  up  and  returned  as  afore- 
said, it  then  and  there  appeared,  that 
your  petitioner  had  received  a  majority 
of  the  votes,  so  given  in  by  the  elec- 
tors aforesaid,  for  a  person  to  fill 
the  office  of  register  of  deeds  for  said 
county,  and  was  then  and-  there  en- 
titled to  be  declared  register  of  deeds 
for  said  county,  and  then  and  there 
personally  appeared  before  the  said 
commissioners  and  requested  and  de- 
manded of  the  said  commissioners  to 
be  declared  register  of  deeds  of  the 
said  county;  and  then  and  there  of- 
fered and  was  ready  to  file  the  bond 
and  tiUse  the  oath  required  by  law  of 
the  register  of  deeds. 

"Yet  the  said  commissioners,  un- 
mindful of  their  duty  in  this  behalf, 
and  of  the  requirements  of  the  stat- 
ute in  such  case  provided,  and  dis- 
regardixig  the  rights  of  your  petitioner, 
wholly  refused  and  neglected  to  de- 
clare your  petitioner  register  of  deeds 
as  aforesaid,  and  still  refuse  and  neg- 
lect 80  to  do,  and  did  decide  and  de- 
clare that  no  person  had  a  majority 
of  the  votes  so  returned  as  aforesaid, 
and  that  there  was  no  election  of  any 
person  to  said  office. 

"By  reason  of  which  acts,  doings 
and  omissions  your  petitioner  is  great- 
ly aggrieved;  and  is  wrongfully  de- 
prived and  kept  out  of  said  office  and 
the  emoluments  thereof. 

"Wherefore  he  prays  this  honorable 
court  that  a  rule  of  this  court  may 
issue  to  the  said  county  commissioners 
of  the  county  of  York,  commanding 
them  to  appear  before  this  honorable 
court  and  show  cause,  if  any  they 
have,  why  the  said  county  commission- 
ers refused  and  neglected  to  declare 
your  petitioner  register  of  deeds  as 
aforesaid,  and  why  a  writ  of  -man- 
damus should  not  issue  from  this  court, 
commanding  the  said  eommissieners  to 
declare  him  register  as  aforesaid. 

"Francis  Bacon." 
"Cumberland,  ss.    Portland,  January  1, 

A.  D.  1847. 

"Personally  appeared  Francis  Bacon,  | 


above  named,  and  made  oath  that  the 
foregoing  petition  was  true,  according 
to  Ms  best  knowledge  and  belief.  Be- 
fore me, 

"G.  F.  Shepley,  Justice  Peace." 

Bacon  v,  York  County  Comrs.,  26  Jle. 
491. 

4.    Petiti&n  by  Attorney  General  for 

Writ,  Seqviring  Stopping  of 

Trains     at     Particviar     Sta* 

tion^ 

'^To  the  honorable  superior  court,  now 

in  session  at  New  Haven,  within  and 

for  the  county  of  New  Haven. 

Comes  Eleazer  K.  Foster,  the  attor- 
ney for  the  state  of  Connecticut,  with- 
in and  for  New  Haven  County,  and  re- 
spectfully represents  that  the  New 
Haven  &  Northampton  Company  is, 
and  for  more  than  thirty  years  last 
past  has  been,  a  corporation  duly 
created  by  the  laws  of  the  state  of 
Connecticut,  and  that  said  company 
has  an  office  for  the  transaction  of 
business  and  is  located  in  the  town 
and  county  of  New  Haven,  and  that 
said  corporation,  by  an  act  of  the  gen- 
eral assembly  passed  May  session,  1846, 
was  duly  authorised  to  construct  a 
railroad  from  said  New  Haven,  north- 
erly along  the  line  of  the  said  com- 
pany's canal,  to  the  town  of  Farming- 
ton,  in  Hartford  county,  and  that  said 
company,  in  accordance  with  the  terma 
and  provisions  of  said  act,  did  con- 
struct and  put  in  operation  a  railroad 
from  said  New  Haven  to  said  Farm- 
ington,  passing  through  the  town  of 
Cheshire  in  New  Haven  county,  which 
road  has  been  operated  by  said  cor^ 
poration  since  the  1st  day  of  June, 
1848,  to  the  present  time. 

"And  the  said  attorney  avers  that 
said  corporation,  in  the  year  1848,  es- 
tablished a  station,  for  the  purpose  of 
the  reception  and  delivery  of  passen- 
gers and  freight,  commonly  called 
'Brooks'  Station,'  at  a  point  on  and 
along  the.  line  of  the  railroad  in  said 
Cheshire,  and  that  said  corporation,  and 
all  persons  operating  said  railroad, 
with  its  consent,  have  from  the  1st 
day  of  July,  1848,  to  the  Ist  day  of 
August,  1869,  continued  said  station, 
so  established  as  aforesaid,  and  have 
during  all  that  period  received  and  de- 
livered passengers  and  freight  at  said 
station. 

"And  the  said  attorney  further 
avers,  that  on  the  iBt  day  of  August^ 
1869,  and  ever  since  that  day  hither- 
to, the  said  corporation  has  abandoned 
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said  statioD,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  has 
ceased  to  stop  its  trains,  running  over 
said  road,  at  said  station,  to  the  great 
discomfort,  annoyance  and  inconven* 
ience  of  the  public. 

"And  the  said  attorney  avers  that 
the  railroad  commissioners  have  never 
approved  of  such  abandonment  of  said 
station  by  said  company,  nor  -  has  a 
public  hearing  been  had  by  them  to 
approve  of  such  abandonment. 

''Wherefore  the  said  attorney  moves 
this  honorable  court  to  issue  a  writ  of 
mandamus  requiring  and  enjoining  the 
said  corporation  to  discontinue  its 
abandonment  of  said  station,  and  to 
stop  its  trains,  passing  over  said  rail- 
road, and  by  said  station,  at  said  sta- 
tion, for  the  reception  and  delivery  of 
passengers  and  freight,  or  to  signify 
cause  to  the  contrary  thereof  to  this 
court.  And  your  petitioner  will  ever 
pray.  Bated  at  New  Haven,  the  11th 
day  of  November,  1869."  State  v.  New 
Haven  &  N.  Co.,  37  Conn.  153. 

n.     Orders. 

A.    Order  for  Mandamus  (a). 

The  People   ex.   rel.   A.   B.   v.   C.  B. 

On  reading  and  filing  the  affidavits 
of  A.  B.  and  others  in  this  cause,  and 
on  motion  of  E.  F.,  of  counsel  for  the 
relator,  it  is  ordered  that  a  mandamus 
issue  out  of,  and  under  the  seal  of 
this  court,  directed  to  the  said  C.  B., 
commanding  him  forthwith  to  deliver 
to  the  said  A.  B.  all  books  and  papers, 
and  everything  appertaining  to  the  of- 
fice of  (clerk  of  the  county  ot 
);  or  that  he  show  cause  be- 
fore the  justices  of  this  court,  at,  etc., 

on  the  day  of  next, 

why  he  should  not  deliver  the  same. 
Burr.  App.  579,  §1134a. 

Order  far  Mandamus  (6). 

The  honorable  John  C.  Watrous,  dis- 
trict judge  of  the  United  States  for 
the  district  of  Texas,  having  filed  a 
return  to  the  rule  granted  at  the  last 
term  in  this  case,  requiring  him.  to 
appear  and  show  cause,  if  any  he  had, 
why  a  mandamus  should  not  be  award- 
ed, requiring  and  commanding  him  to 
cause  the  decree  rendered  by  the  said 
court,  on  the  25th  day  of  February, 
A.  B.  1854,  in  a  certain  cause  therein 
then  depending,  between  the  said  Union 
Bank  of  Louisiana,  as  complainant, 
and  Josiah  S.  Stafford  and  Jeannette 
Kirkland  Stafford,  his  wife^  as  defend- 


ants, to  be  at  once  carried  into  execu- 
tion, according  to  the  terms  thereof, 
notwithstanding  the  appeal  from  said 
decree,  taken  by  the  said  defendant  to 
this  court,  and  the  order  of  the  said 
court  that  the  appeal  bond  filed  by  the 
said  defendants,  on  the  said  appeal, 
operated  as  a  supersedeas  to  the  said 
decree  of  the  said  court. 

And  the  cause  shown  appearing  in 
the  following  statement  returned  by 
the  said  district  judge,  nsunely:  (here 
was  inserted  return  of  respondent). 

And  after  due  deliberation  there- 
upon, had,  it  appearing  ta  the  court 
that  it  was  "the  duty  of  the  judge,  in 
allowing  the  appeal,  to  take  security 
on  the  appeal  in  the  sum  decreed,  and 
not  having  done  so,  that  the  appellant 
was  not  entitled  to  a  supersedeas  ot 
any  process  necessary  to  carry  the  de- 
cree into  execution,  and  that  the  judge 
was  bound  to  issue  the  proper  process 
on  the  application  of  the  complainant. 
It  is  therefore  now  here  directed  and 
ordered  by  this  court  that  a  mandamus 
be  awarded  to  the  district  judge  of 
the  United  States  for  the  district  of 
Texas,  requiring  and  commanding  the 
said  judge  forthwith  to  carry  the  afore- 
said decree  of  the  said  district  court 
of  the  25th  of  February,  A.  B.  1854, 
into  effect.  Stafford  <?.  Union  Bank,  17 
How.   (U.  S.)  275,  15  L.  ed.  101. 

B.     Order  Denying  Peremptory    tVrit 
of  Mandamus, 

"This  day  came  again  the  parties  by 
counsel,  and  the  court  having  mature- 
ly considered  the  petition  of  the  plain- 
tiff, the  demurrer  and  answer  of  the 
defendant,  and  argument  of  counsel, 
is  of  opinion  that  where  the  corpora- 
tion court  has,  under  the  provisions 
of  sec.  666  of  the  code,  as  amended  by 
Acts  of  1897-8,  p.  343,  decided  that  an 
additional  survey  need  not  be  made 
because  a  sufficient  description  of  the 
lot  can  be  obtained  from  the  records, 
there  is  no  necessity  for  a  report  by 
the  city  engineer,  since  any  report 
made  by  him  without  a  survey  would 
only  show  what  the  court  has,  by  dis- 
pensing with  the  survey,  declared  suffi- 
ciently appears  by  the  record.  It  is 
therefore  considered  that  the  prayer  of 
said  petition  for  a  mandamus  be  de- 
nied, and  the  petition  dismissed,  and 
that  the  defendant  recover  against  the 
plaintiff  his  costs  by  him  about  his 
defense  herein  expended."  Glenn  v, 
Cutshaw,  96  Va.  677,  33  S.  E.  1015. 
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TEL     Alternative  MandamuB. 

A.  Alternative   Mandamus    to    Court 

of  Common  Pleas,  Commanding 
Sealing  of  Bill  of  Exceptions, 
The  people  of  the  state  of  New  York, 
to  the  judges  of  the  court  of  common 
pleas  for   the   county  of   (Westches- 
ter), greeting: 

Whereas  it  has  been  lately  repre- 
sented  to  us,  in  our  supreme  court  of 
judicature,  before  our  justices  thereof, 
on  the  part  and  behalf  of  J.  K.,  that 
at  a  court  of  common  pleas,  held  in 
and  for  the  county  of  (Westchester), 
at,  etc.,  on,  etc.,  a  certain  suit,  then 
and  there  pending  in  the  said  court  of 
common  pleas,  before  you,  the  said 
judges,  wherein  J.  K.  was  appellee  and 
S.  K.,  appellant,  was  argued  before 
you,  and  a  judgment  of  nonsuit  ren- 
dered therein  by  you  the  said  judges; 
and  that  the  said  J.  K.,  by  his  counsel 
learned  in  the  law,  did  then  and  there 
except  to  the  opinion  of  you  the  said 
judges,  in  the  said  suit,  and  to  the 
judgment  therein  by  you  so  rendered 
as  aforesaid,  abd  did  then  and  there 
write  his  exceptions,  and  tender  the 
same  to  you,  and  request  you  to  affix 
your  seals  to  the  same;  to  which  said 
exceptions  you,  the  said  judges,  refused 
to  affix  your  seals:  Whereupon  we,  be- 
ing w^illing  that  justice  should  be  done 
in  the  premises,  do  command  you,  that 
you,  the  said  judges,  do  affix  your  seals 
to  the  said  bill  of  exceptions  according 
to  the  statute  in  such  case  made  and 
provided;  or  in  default  thereof,  that 
you  make  known  to  us  in  our  supreme 
court  of  judicature,  before  our  said 
justices  thereof,  at   the   capitol  in  the 

city  of   Albany,   on   the  day 

of  next,   why  you   have   not 

done  the  same.  And  have  you  then 
there  this  writ.  Witness,  Greene  C. 
Bronson,  esquire,  our  chief  justice  at 
the  (court-house  in  the  city  of  Roches- 
ter), the  — : day  of  ,  in 

the  year,  etc.    Burr.  App.  534,  {1058. 

B.  Altenuitive  Mandamus  to  a  Cor* 

poration.  To  Admit  an  Alder- 
man Into  Office, 
The  people  of  the  state  of  New  York, 
to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  ^  greet- 
ing: 
Whereas  A.  B.  was  duly  elected  one 

of  the  aldermen  of  the  ward 

of  the  said  city,  to- wit,  on,  etc.,  at, 
etc.,  and  by  the  said  mayor  or  recorder 
of   the   said   city   in   presence   of  you, 


the  said  aldermen  and  commonalty, 
ought  to  be  admitted  and  sworn  into 
the  said  office  of  alderman;  neverthe- 
less, you,  not  being  ignorant  of  the 
premises,  but  disregarding  your  duty 
therein,  have  not  only  refused  (though 
thereto  required  by  the  said  A.  B.) 
to  cause  the  said  A.  B.  to  be  sworn 
and  admitted  into  the  said  office  of 
alderman,  in  manner  aforesaid,  but  yet 
do  refuse  so  to  do,  in  contempt  of  us 
and  to  the  great  damage  of  the  said 
A.  B.,  as  by  his  complaint  we  have 
understood:  We  therefore,  being  willing 
that  speedy  justice  should  be  done  in 
this  behalf,  do  command  and  firmly  en- 
join you,  that  immediately  after  the 
receipt  of  this  writ,  you  do  cause  the 
said  A.  B.  to  be  duly  sworn  and  ad- 
mitted into  the  said  office  of  alder- 
man; or  to  signify  the  cause  to  us  why 
you  cannot,  or  will  not  cause  the  said 
A.  B.  to  be  so  sworn  and  admitted  as 
aforesaid;  lest  in  your  default  com- 
plaint should  again  come  to  us.  And 
how  you  shall  have  executed  this  our 
writ  make  known  to  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(capitol   in    the    city   of   Albany),   on 

the  Monday  (or  Tuesday)  of 

next.      And    have    you    then 

there  this  writ.  Witness,  Greene  C. 
Bronson,  esquire,  our  chief  justice  at, 
etc.  (teste  in  the  usual  form). 

E.  F.,  attorney. 
■  -^— _^_.    clerks. 

Burr.   App.   534,   81058a. 

O.  Alternative  Writ  of  Mandamtug 
Directing  ExpeTiditure  of  School 
Moneys. 

The  state  of  Ohio,  Hamilton  county. 
To  the  city  of  Cincinnati,  and  the 
city  council  thereof,  greeting: 
Whereas,  it  has  been  suggested  to 
us,  that  you  have  refused  to*  issue  an 
order  directing  the  treasurer  of  the 
said  city  to  pay  certain  sums  of  money, 
alleged  to  be  due  as  follows,  to-wit: 
The  sum  of  six  dollars,  to  the  tmstees 
of  New  Street  Church,  for  two  months ' 
rent  of  school  room;  the  sum  of  twen- 
ty dollars,  to  the  trustees  of  North 
Church,  for  two  months'  rent  of  hehool 
room;  the  sum  of  seven  dollars  to  the 
trustees  of  the  Union  Baptist  Chnreh, 
for  one  month's  rent  of  school  room; 
to  Martha  S.  Whipple,  the  som  of  twen- 
ty dollars,  for  one  month's  salary  as 
teacher;  to  Peter  Clarke,  the  sum  of 
twenty  dollars,  for  one  month's  salary 
as  teacher;  to  William  B,  Casey,  one 
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knonth'B  salary  as  teaeher,  the  sum  of 
twenty  dollars;  to  O.  J.  B.  Mickens, 
the  Slim  of  sixty  dollars,  for  two 
months'  salary  as  teaeher;  the  correct- 
ness of  which  several  sums  of  money 
had  been  certified  to  you  by  the  board 
of  directors  of  common  schools  for  the 
eastern  and  western  districts  of  the 
city  of  Cincinnati.  Now,  therefore,  we 
being  willing  that  fall  and  speedy  jus- 
tice should  be  done  in  the  premises,  do 
command  you  that  you  ibstie  an  order 
directing  the  treasurer  of  said  city  to 
pay  the  said  several  sums  of  money, 
so  certified,  as  herein  before  stated, 
or  that  you  appear  before  the  judges 
of  our  supreme  court,  sitting  within 
and  for  the  said  county  of  Hamilton, 
at  the  court- house  in  said  county,  on 
the  18th  day  of  May,  1850,  at  nine 
o'clock  a.  m.  of  said  day,  to  show 
cause  why  you  refuse  to  do  so. 

Witness,  Isaac  G.  Burnet,  clerk  of 
our  supreme  court,  at  Cincinnati,  this 
16th  day  of  May,  A.  D.  1850. 

Isaac   G.   Burnet,   clerk. 
Per  8.  G.  Burnet,  deputy. 
(L.  8.) 
State  V.  Cincinnati,  19  Ohio  I78,  182. 

IV.    Betum  to  Mandamus. 

The  answer  of  the  mayor,  aldermen 

and  commonalty  of  the  city  of • 

within  mentioned. 

We,  the  said  mayor,  aldermen  and 
commonalty  do  humbly  certify  to  the 
justices  within  mentioned,  that  the 
within  named  A.  B.  was  not.  elected 
an  (alderman)  as  by  the  within  writ 
is  within  alleged;  and  therefore  we 
could  not  cause  him  to  be  sworn  nor 
admitted,  as  by  that  writ  we  were 
within  commanded. 

C.  D.,  mayor   (seal). 

Burr.  App.  578,  §1131. 

IRetum  to  Writ  of  Mandaniiu  (b). 

*'To   the   honorable   supreme   court   of 
the  state  of  Texas: 

*'The  district  judge  of  the  twenty- 
second  judicial  district  of  the  state  of 
Texas,  for  return  to  the  alternative 
writ  of  mandamus  heretofore  issued 
by  said  court  against  him  on  applica- 
tion made  by  the  bakers,  says  (here 
inserf  facts  upon  which  respondent  re- 
lies for  refusing  request  of  petitioner). 

"Wherefore  this  respondent  prays 
that  the  honorable  court  will  make 
such  order  in  the  premises  as  shall  be 


required   by   the   law,   and    that    this 
respondent  may  be  hence  dismissed. 
*'G.  H.  Xoonan,  respondent." 
Garza  v.  Baker,  58  Tex.  483. 

V.     Peremptory  MandamnB. 

(Where  a  peremptory  mandamus  has 
been  allowed  after  an  alternative  writ, 
the  form  will  be  the  same  as  that  of 
the  first  writ,  adding  after  the  words 
''as  by  his  complaint  we  have  under- 
stood" (or  are  here  informed),  the  fol- 
lowing: ''and  which  complaint  we  have 
adjudged  to  be  true,  as  appears  to 
us  of  record;"  omitting  also  the  alter- 
native clause  to  show  cause.  Where 
a  peremptory  writ  is  granted  in  the 
first  instance,  it  is  issued  in  the  fol- 
lowing form): 

The  people,  etc.,  to  the  (judges  of  the 

court  of  common  pleas,  for  the  city 

and  county  of  New  York),  greeting: 

Whereas   E.   M.  B.   lately   recovered 

a  judgment   for  the   sum   of  — 

dollars,  against  one  I.  G.,  which  said 

judgment  was  entered  of  record  in  the 

said   court    of   common    pleas    on    the 

day    of    last;    and 

upon  which  said  judgment  a  writ  of 
fieri  facias  was  issued;  and  afterwards 
a  levy  made  by  virtue  of  the  said  fieri 
facias  upon  the  goods  and  chattels  0/ 

the  said  I.  G.,  to-wit,  on  the  

day  of ;  and  whereas  we  have 

been  informed  from  the  complaint  of 
the  said  E.,  that  a  rule  was  granted 

by  you  during  the  last  term 

of  the  said  court  of  common  pleas, 
setting  aside  the  said  fieri  tacias,  to 
the  great  damage  and  grievance  of 
the  said  E.:  We,  therefore,  being  willing 
that  due  and  speedy  justice  should  be 
done  to  the  said  E.  in  this  behalf, 
as  it  is  reasonable,  do  command  you, 
firmly  enjoining  you,  that  immediately 
after  the  receipt  of  this  our  writ,  you 
do,*  without  delay,  vacate  and  cause 
to  be  vacated,  the  said  rule  granted  by 

you  at  the  said  last  term  of 

the  said  court  of  common  pleas,  that 
the  same  complaint'  may  not,  by  your 
default,  be  again  repeated  to  us;  and 
how  you  shall  have  executed  this  our 
writ  make  known  to  us  before  our  jus- 
tices, at,  etc.,  on,  etc.,  next  (the  return 
day),  then. and  there  returning  this  our 
writ,  upon  peril  that  may  fall  thereon. 
Witness,  etc.  (teste  as  in  the  alterna- 
tive writ). 

,  clerks. 

R  F.,  attorney. 

Burr.  App.  535,  {1059. 
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VL    Judgment  Record   on   Mandamiw. 

Pleas  before  the  justices  of  the  su- 
preme court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  at  the 
(capitol  in  the  city  of  Albany),  of  the 
term  of  (January),  in  the  year  one 
thousand  eight  hundred  and  (forty-six). 
Witness ,  esquire,  Chief  Jus- 
tice. 

,  clerks. 

State  of  New  York,  ss.:  The  people  of 
the  state  of  New  York,  sent  to  (the 
mayor,  aldermen  and  commonalty  of 

the  city  of )  their  writ  close 

in  these  words,  to- wit:  The  people 
of  the  state  of  New  York,  etc.  (here 
copy  the  mandamus,  including  the 
signatures,  and  then  the  return  as  fol- 
lows) : 

The  answer  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  ■ 

within  mentioned. 

We,  the  said  mayor,  aldermen  and 
commonalty,  do  humbly  certify  to  the 
justices  within  mentioned,  that  the 
within  named  A.  B.,  was  not  elected  an 
(alderman)  as  by  the  within  writ  is 
within  alleged;  and  therefore  we  could 
not  cause  him  to  be  sworn  nor  ad- 
mitted, as  by  that  writ  we  were  within 
commanded. 

C.  D.,  mayor   (Seal). 
(If  the  relator  pleads  to  the  return, 
and  an  issue  in  fact  is  produced  there- 
on, the  entries  on  the  record  will  be 
as  follows): 

And  now  at  this  day,  to-wit,  on,  etc., 
before  the  justices  aforesaid,  at,  etc., 
come  as  well  the  said  A.  B.,  by  E.  F., 
his  attorney,  as  the  said  mayor,  alder- 
man and  commonalty,  by  G.  H.,  their 
attorney.    And  the  said  A.  B.  by  his  said 


sess  the  damages  which  the  said  A.  B. 
hath  sustained  by  reason  of  Ms  not 
being  sworn  and  admitted  into  the  said 
office,  as  alleged  in  the  said  writ,  over 
and  above  his  costs  and  charges,  by  him 
about  his  suit  in  this  behalf  expended, 
at  (five  hundred)  dollars,  and  for  those 
costs  and  charges  to  six  cents. 
Whereupon  the  said  A.  B.  prays  judg- 
ment, and  also  the  people's  writ  of 
peremptory  mandamus  to  be  directed 
to  the  said  mayor,  aldermen  and  com- 
monalty, commanding  them  to  cause  the 
said  A.  B.  to  be  sworn  and  admitted 
into  the  said  office  of  alderman,  etc 

Therefore  it  is  considered  that  the 
said  A.  B.,  recover  against  the  said 
mayor,  aldermen  and  commonalty,  his 
damages  aforesaid  by  the  jurors  afore- 
said,   in    form    aforesaid     found,     and 

also    dollars     and     

cents  for  his  cost  and  charges,  by  the 
court  now  here  adjudged  of  increase  to 
the  said  A.  B.  and  with  his  assent; 
which  said  damages,  costs  and  charges, 
in  the  whole  amount  to  dol- 
lars and  cents;  and  it  is  fur- 
ther considered  that  the  people's  writ 
of  peremptory  mandamus  do  forthwith 
issue,  directed  to  the  said  mayor,  alder- 
men and  commonalty,  commanding 
them,  upon  pain  and  peril  that  shall 
fall  thereon,  to  cause  the  said  A.  B. 
to  be  immediately  sworn  and  admitted 
into  the  aforesaid  office  of  alderman, 
according  to  the  command  of  the  said 
former  writ  of  alternative  mandamus, 
etc. 

(If,  instead  of  pleading,  the  relator 
demurs  to  the  return,  the  record  will 
resemble  that  on   an   ordinary  demur- 


rer.)    Burr.  App.  523,  81047. 
attorney  says,  that  he  was  duly  elected  I  yj^     Execntlonfl, 
an  (alderman  of  the  


ward  of 

the  said  city),  as  in  the  said  writ  is 
above  alleged;  and  .this  the  said  A.  B. 
prays  may  be  inquired  of  by  the  Coun- 
try. And  the  said  mayor,  aldermen 
and  commonalty,  by  their  said  attorney, 
do  the  like,  etc. 

Therefore  the  issue  above  joined  is 
ordered  by  the  said  supreme  court  to 
be  tried  at,  etc.  (usual  order  for  trial 
at  the  circuit). 

Afterwards,  to-wit,  etc.  (the  postea 
is  here  entered  in  the  usual  form,  to 
the  words,  **8ay  upon  their  oaths;" 
After  which  the  record  proceeds  as  fol- 
lows): that  the  said  A.  B.  was  duly 
elected  an  (alderman),  in  manner  and 
form  as  by  the  said  writ  of  man- 
damus is  within  alleged;  and  they  as- 


A.    Execution  on  Mandamus  for  JBie- 
laior. 
The   people,   etc.,   to   the    sheriff,    etc., 

greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of,  etc.  (the  parties  against 
whom  the  writ  issues)  in  your  county 
you  cause  to  be  made  dol- 
lars and  .  cents,  which  lately 

in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  were  adjudged 
to  A.  B.  as  well  for  his  damages  by 
him  sustained  by  reason  ot  his  not 
being  sworn  and  admitted  into  the  of- 
fice of   (an  alderman  of  the  

ward    of   the    city    of   ),     (or 


otherwise,   according   to   the   case),  as 
for  his  costs  and  charges  by  him  laid 
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out  and  expended  in  «nd  about  the 
prosecution  of  our  certain  writ  of  man- 
damus in  that  behalf  issued;  and 
whereof  the  said  (the  parties  proceeded 
against),  are  convicted,  as  appears  to 
us  of  record;  and  if  sufficient  goods 
and  chattels  of  the  said,  etc.,  cannot 
be  found,  then  (of  the  real  estate,  etc., 
as  in  the  ordinary  fL,  fa.  to  the  end). 
Burr.  App.  518,  §1039a. 

B.    Execution  for  Defeftdant  on  Man* 
damu8. 

The  people,  etc.,  to  the  sheriff,  etc.: 

We  command  you,  that  of  the  goods 
and  chattels  of  A.  B.  in  your  county, 

you  cause  to  be  made dollars 

and    cents,    which    lately    in 

our  supreme  court  of  judicature,  before 
our  justices  thereof,  were  adjudged  to 
(the  parties  against  whom  the  writ  was 
issued),  for  their  costs  and  charges  by 
them  laid  out  and  expended  in  and 
about  their  defense,  to  our  certain  writ 
of  mandamus,  and  whereof  the  said  A. 
B.  is  convicted,  as  appears  to  us  of 
record:  and  if  sufficient  goods,  etc.  (as 
in  the  ordinary  fi.  fa.).  Burr.  App. 
519,  il039b. 


MANDATE. 

L  Mandate,  United  States  Sniireme 
Oourt  to  State  Ooiixt»  815 

n.  Mandate,  Appellate  Oonrt  to  Com- 
mon Pleas,  816 

in.  Mandate,  Uliited  States  Supreme 
Oonrt  to  District  Oonrt,  816 

IV.  Mandate  of  State  Supreme  Oonrt, 
816 

I.  Mandate,  TTnited  States  Supreme 
Court  to  State  Court 

''The  United  States  of  America,  ss. 
The  president  of  the  United  States 
of  America,  to  the  president  of  the 
senate  of  the  state  of  New  York, 
the  senators,  chancellor  and  justices 
of  the  supreme  court  of  the  said 
state,  being  the  judges  of  the  court 
'  for  the  trial  of  impeachments  and 
*  correction  of  errors,  holden  in  and 
for  the  said  state  of  New  York, 
greeting: 

''Whereas,  lately,  in  the  court  for 
the  trial  of  impeachments  and  correc- 
tion of  errors,  holden  in  and  for  the 
state  of  New  York,  before  you,  or 
some  of  you,  in  a  cause  between 
Oharles  A.  Davis,  plaintiff  in  error, 
and  Isaac  Packard,  Henry  Disdier,  and 
William  Morphy,  defendants  in  error; 


the  judgment  of  the  said  court  for  the 
trial  of  impeachments  and  correction 
of  errors  was  in  the  following  words, 
to- wit:  'Therefore,  it  is  considered  by 
the  said  court  for  the  correction  of  er- 
rors, that  the  judgment  of  the  supreme 
court  aforesaid  be,  and  the  same  is 
hereby  in  all  things  affirmed.  It  is 
further  considered  that  the  said  defend- 
ants in  error  recover,  against  the  plain- 
tiff in  error,  their  double  costs,  ac- 
cording to  the  statute  in  such  case 
made  and  provided,  to  be  taxed  in  de- 
fending the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recov- 
ered, by  way  of  damages,'  as  by  the 
inspection  of  the  transcript  of  the  rec- 
ord of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors^ 
which  was  brought  into  the  supreme 
court  of  the  United  States  by  virtue 
of  a  writ  of  error,  agreeably  to  the  act 
of  congress  in  such  case  made  and 
provided,  fully  and  at  large  appears. 
And  whereas,  in  the  present  term  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty- 
three,  the  said  cause  came  on  to  be 
heard  before  the  said  supreme  court, 
on  the  said  transcript  of  the  record, 
and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion 
of  this  court  that  the  plaintiff  in  er- 
ror, being  consul-general  of  the  king 
of  Saxony,  exempted  him'  from  being 
sued  in  the  state  court;  by  reason 
whereof,  the  judgment  rendered  by  tbe 
court  for  the  trial  of  impeachments 
and  correction  of  errors  is  erroneous. 
Whereupon,  it  is  ordered  and  adjudged 
by  this  court  that  the  judgment  ot 
the  said  court  for  the  trial  of  im- 
peachments and  correction  of  errors  be, 
and  the  same  is  hereby  reversed;  and 
that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  court, 
with  dirctions  to  conform  its  judgment 
to  the  opinion  of  this  court. 

"You,  therefore,  are  hereby  com- 
manded that  such  further  proceedings 
be  had  in  said  cause,  as  according  to 
right  and  justice,  and  in  conformity 
to  the  opinion  and  judgment  of  said 
supreme  court  of  the  United  States, 
and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  writ  of  error 
notwithstanding. 

''Witness,  the  honorable  John  Mar- 
shall, chief  justice  of  said  supreme 
court,  the  second  Monday  of  January, 
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in  the  year  of  our  Lord  one  thousand 
eight   hundred   and  thirty-three. 

William  Thomas  Carroll, 
"Clerk   of   the   supreme    court    of   the 

United  States." 

Davis  V.  Packard,  8  Pet.  (U.  S.)  312, 
8  L.  ed.  957. 

n.    Ifandata,  Appellate  Court  to  CkMn- 

mon  Pleas. 
'*  District    court,    September    Term,   A. 
^    D.  1874. 

''This  day  this  cause  came  on  to  be 
heard  upon  the  petition,  transcript  and 
record,  and  errors  assigned,  and  was 
argued  by  counsel,  and  the  court  be- 
ing fully  advised  in  the  premises,  do 
find  that  there  is  error,  and  do  order 
and  adjudge  that  the  judgment  in  the 
court  of  common  pleas  in  favor  ot 
Elizabeth  Morris^  against  the  said  Da- 
vid Stevenson  and  Elizabeth  Steven- 
son, be,  and  the  same  is  hereby,  re- 
versed and  held  for  naught.  And  it 
is  further  ordered  that  this  cause  be 
remanded  to  the  court  of  common  pleas 
for  further  proceedings."  Stevenson 
17.  Morris,  37  Ohio  St.  10. 

UL    Mandate  ftom  United  States  Sn- 

preme  Court  to  District  Court. 
Mandate  supreme  court  United  States. 
United    States    of   America,    ss.     To 
the   president   of  the   United   States 
of    America,    to    the    honorable    the 
judge    of   the    district    court    of   the 
United  States  for  the  northern  dis- 
trict of  California,  greeting: 
Whereas  lately,  in  the  district  court 
of  the  United  States'  for  the  northern 
district    of   California,    before   you,   in 
a    cause    between    the    United    States, 
appellants,  and  John  C.  Fremont,  claim- 
ant   and   appellee;    the   decree   of    the 
said  district  court  was  in  the  follow- 
ing words,  namely: 

This  cause  coming  on  to  be  heard  at 
the  above  stated  term,  on  appeal  from 
the  final  decision  of  the  commissioners 
to  ascertain  and  settle  private  land 
claims  in  the  state  of  California,  under 
the  act  of  congress  approved  March  3, 
1851,  upon  the  transcript  of  the  pro- 
ceedings and  decision,  and  the  papers 
and  evidence  on  which  said  decision 
was  founded,  and  also  upon  the  testi- 
mony and  depositions  taken  before  this 
court,  and  the  arguments  of  counsel 
for  the  United  States  and  for  the  claim- 
ant being  heard,  it  is  ordered,  adjudged, 
and  decreed,  that  the  decision  of  the 
said  commissioners  be  in  all  things  re- 
versed and  annulled,  and  that  the  said 


claim  be  held  invalid  and  rejected, 
''as  by  the  inspection  of  the  transcript 
of  the  record  of  the  said  district  court 
which  was  brought  into  the  supreme 
court  of  the  United  States,  by  virtue 
of  an  appeal  agreeably  to  the  act  of 
congress  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears. 

And  whereas  in  the  present  term  of 
December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-four, 
the  .said  cause  came^  on  to  be  heard 
before  the  said  supreme  court  on  the 
said  transcript  of  the  record,  and  was 
argued  by  counsel,  on  consideration 
whereof  it  is  the  opinion  of  this  court 
that  the  claim  of  the  petitioner  to  the 
land  as  described  and  set  forth  in  the 
record  is  a  good  and  valid  claim. 
Whereupon  it  is  now  here,,  ordered,  ad- 
judged, and  decreed,  by  this  court,  that 
the  decree  of  the  said  district  court 
in  this  case  be  and  the  same  is  hereby 
reversed,  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the 
said  district  court  for  further  proceed- 
ings to  be  had  therein,  in  conformity 
to  the  opinion  of  this  court. 

Ton,  therefore,  are  hereby  com- 
manded that  such  further  proceedings 
be  had  in  said  cause,  in  conformity  to 
the  opinion  and  decree  of  this  court 
as  according  to  right  and  justice,  and 
the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwith- 
standing. 

Witness  the  Honorable  Roger  H. 
Taney,  chief  justice  of  said  supreme 
court,  the  first  Monday  of  December, 
in  the  year  of  our  Lord  one  thousand 
eight   hundred   and  fifty-four. 

Wm.  Thomas  Carroll, 
Clerk    Supreme   Court   of    the    United 

States. 

Indorsed:  Filed,  June  4,  1855.  John 
A.  Monroe,  clerk.  By  W.  H.  Chevera, 
deputy. 

United  States  v,  Fremont,  Id  How. 
(U.  S.)  30,  15  L.  ed.  302. 

IV.    Mandate  of  State  Supxeme  Court 

"And  now,  at  this  day,  this  cause 
being  called,  and  having  been  hereto- 
fore argued  and  submitted,  and  taken 
under  advisement  by  the  court,  and  all 
and  singular  the  law  and  premises  be- 
ing by  the  court  here  seen,  heard,  un- 
derstood, and  fully  considered,  the 
opinion  of  the  court  herein  is  delivered 
by  Field,  C.  J.,  Cope,  J.,  concurring, 
to  the  effect  that  the  judgment  of  the 
court   below   be   reversed,   with   diree- 
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tions  to  enter  judgment  for  the  plain-, 
tiff  upon  the  special  findings  for  the' 
premises  in  controversy,  pursuant  to 
the  prayer  of  the  complaint. 

"Whereupon  it  is  now  considered, 
ordered^  adjudged  and  decreed  by  the 
court  here,  that  the  judgment  of  the 
district  court  of  the  fourth  judicial 
district,  in  and  for  the  county  of  iSan 
Prancisco,  in  the  above-entitled  cause, 
be  and  the  same  is  hereby  reversed 
with  costs,  and  said  ^court  is  directed 
to  enter  judgment  for  the  plaintiff, 
upon  the  special  findings  for  the  prem- 
ises in  controversy,  pursuant  to  the 
prayer  of  the  complaint."  Leese  v. 
Clark,   28    Cal.    26. 

Mandate  of  State  Supreme  Court   (h). 

"This  cause  haying  been  presented 
for  argument  at  the  November  term, 
eighteen  hundred  and  sixty-six,  of  this 
conrt,  and  the  case  having  been  read, 
and  as  well  the  arguments  of  the 
counsel  of  the  respective  parties  heard 
thereon,  and  the  record  and  proceed- 
ings in  the  conrt  below,  together  with 
the  assignment  of  errors  to  this  court 
having  been  duly  considered  and 
diligently  examined,  and  time  having 
been  taken  to  determine  the  same,  and 
mature  deliberation  having  been  had 
thereon,  and  this  court  being  of  opin- 
ion that,  in  the  giving  of  judgment 
in  this  cause  in  the  court  below  error 
exists — ^it  is,  therefore,  at  the  present 
March  term  of  this  court  ordered,  ad- 
judged and  decreed,  that  the  said  judg- 
ment of  the  Hunterdon  circuit  court 
in  this  cause  must  be  reversed,  and 
judgment  rendered  for  the  plaintiff  for 
the  amount  of  the  check,  with  inter- 
est from  the  death  of  the  testator;  and 
that  the  writ,  return,  and  record  to 
this  court,  and  the  proceedings  there- 
in had,  be  remitted  to  the  said  circuit 
court;  and  that  the  costs  in  this  court 
be  taxed." 

On  motion  of 

B.  Van  Syckel, 
Attorney  of  plaintiff  in  error. 

Homer  v.  Webster,  33  N.  J.  L.  387. 

MARINE    INSURANCE.— See    INSUB- 

ANCX. 

MARITIME  JURISDICTION.— «ee  AD- 

MIRALTT. 


nte  upon  courts  exercising  equity  jur- 
isdiction. The  practice  has  been  close- 
ly assimilated  to  that  of  divorce  and 
sometimes  treated  as  a  part  of  that 
subject.  Forms  for  divorce  proceed- 
ings can  be  easily  adapted.  Regard 
must  be  had  to  the  fact  that  the  action 
is  based  upon  the  theory  that  no  valid 
marriage  ever  existed. 

For   forms,   see    Divozce,    and    par- 
ticularly II,  A,  4. 

MARRIED     WOMAN.-^See     Husband 
AND  Wife. 


HABBIAOE,  ANKULMEKT  OF. 

Note, — The  jurisdiction  to  annul 
marriages  was  vested  in  ecclesiastical 
courts,  and  has  been  conferred  by  stat- 
es 


MABSHALIKa  ASSETS. 

Bill  for  Marshaling  Assets, 

Humbly  complaining  show  unto  your 
honors  your  orators,  A.  B.  and  0.  D,, 
of,  etc.  (creditors  of  S.  M.,  late  of, 
etc.,  deceased)  on  behalf  of  themselves, 
and  all  other  unsatisfied  creditors  by 
simple  contract  of  the  said  S.  M.,  who 
shall  come  in  and  contribute  to  the 
expense  of  this  suit.  That  the  said 
S.  M.  was  in  his  hfetime,  and  at  his 
death,  indebted  to  your  orators,  as  co- 
partners, in  the  sum  of  $ ,  for 

business  done  by  your  orators  for  him, 
as  his  agents.  And  the  sai^.  S.  M. 
was  also  at  his  death,  indebted  to  sev- 
eral other  persons  by  simple  contract 
or  otherwise,  in  several  other  sums  of 
money.  And  your  orators  further  show 
unto  your  honofs,  that  the  said  S.  M. 
was,  in  his  lifetime,  and  at  the  time 
of  his  decease,  seised  in  fee  simple  of 

divers  real  estates,  situate  at 

(subject,  as  it  is  alleged,  to  an  an- 
nuity of  $ payable  to  B.  the 

wife  of  I.  C.  of,  etc.,  who,  together 
with  her  said  husband,  are  two  of  the 
defendants  hereinafter  named);  and 
was  also  possessed  of  considerable  per- 
sonal estate,  and  being  so  seized  and 
possessed,  duly  made  and  published  his 
last   will    and   testament    in    writingi 

bearing    date    the    day    of 

(executed   by  him  the  said 

8.  M.,  and  attested  in  such  manner  as 
by  law  is  required  for  devising  real 
estates,  whereby  he  devised  all  his  said 
real  estates  to  the  said  E.  C  then 
E.  F.,  for  her  life,  with  remainder  to 
R.  B.  of,  etc.  (another  defendant  here- 
inafter named)  then,  and  now  an  in- 
fant under  the  age  of  twenty-one  years, 
his  heirs  and  assigns  forever;  and  the 
said  testator  thereby  gave  all  his  per- 
sonal estate,  *  after  pajrment  of  his 
funeral  and  testamentary  expenses  and 
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debts,  with  which  he  charged  all  his 
Raid  personal  and  real  estates,  to  the 
said  I.  C,  who  he  thereby  appointed 
sole  executor  of  his  said  will, '  as  by 
the  said  will  and  the  probate  copy 
thereof  respectively,  reference  being 
thereunto  had,  will  more  fully  appear. 
And  your  orators  further  show  unto 
your  honors,  that  the  said  testator  de- 
parted this  life  on  or  about  , 

without  altering  or  revoking  his  said 
will,    leaving   1.    M.    of,    etc.,    another 
defendant  hereinafter  named,  his  uncle 
and  heir  at  law,  and  also  leaving  the 
said  £.  C,  then  £.  t\  and  1.  O.  him 
surviving;  and  the  said  I.  C  soon  after 
the  decease  of  the  said  testator,  duly 
proved  the  said  will  in  the  proper  court, 
and   took  upon   himself   the  execution 
thereof,   and  under  and  by  virtue   ot 
such  probate,  possessed  himself  of  all, 
or  most  of  the  personal  estate  of  the 
said  testator.     And  your  orators   fur- 
ther show  unto  your  honors,  that  the 
said    £.    C.   upon,   or   soon    after    the 
death    of   the   said    testator,    entered 
upon,   and   took   possession   of   all   his 
saidi  real  estates,  and  continued  in  pos- 
session thereof,  until  her  marriage  with 
the  said  I.  C.    (which  happened   some 
time  ago),   and  ever  since  that   time, 
the   said    I.   C.   in    right*  of   the   said 
£.   O.   hath  been,  and  now  is,  in  the 
possession  or  receipt  of  the  rents  and 
profits  of  all  the  said  estates  devised 
to  the  said  E.  O.  for  her  life.     And 
your   orators   further  show  unto  your 
honors,   that   the   whole    of  your   ora- 
tors' said  debts  remain  due  and  owing 
to   them   respectively,   and   they   have, 
therefore  frequently  requested  the  said 
I.    G.    to   account    with    your    orators, 
and  such  other  unsatisfied  creditors  as 
aforesaid,   for   the   personal   estate   of 
the  said  testator,  and  to  apply  the  same 
in    payment    of    their     respective     de- 
mands;   and   your   orators   hoped   that 
the    said    personal    estate   would    have 
been  duly  applied  towards  payment  of 
the   said   debts,   so  far   as  the    same 
would  extend,  and  that  any  deficiency 
therein  would  have  been  supplied  out 
of  the   said   real   estate:    But   now  so 
it  is,  may  it  please  your  honors,  the 
said  I.  0.  combining  with  the  said  i!i., 
his  wife,  B.  B.  and  I.  M.  (charge  con- 
federacy) has  absolutely  refused  to  pay 
any  part  of  the  said  debts  due  to  your 
orators  as  aforesaid,  or  the  demand  oi 
such  other  unsatisfied  creditors  as  afore- 
said, pretending  that  all  the  said  tes- 
tator's  personal    estate     received    by 


him  was   not  sufficient  to  satisfy  the 
bond,  and  other  specialty  debts  owing 
by  the  said  testator,   at   the  time  of 
his   death;   and   that   he   hath   applied 
the  same  in   discharge  of  such  debts. 
Whereas,  your  orators  charge,  that  the 
said     testator's    personal    estate    was 
more  than  sufficient  to  satisfy  all  his 
funeral  and  testamentary  expenses  and 
debts,   as   well   those   by  specialty  as 
by  simple  contract,  and  that  it  would 
so  appear,  if  the  said  I.  0.  would  set 
forth  such  account  thereof  as  herein- 
after  required,   but   which   he    refuses 
to  do;  and  your  orators  further  charge, 
that  if  the  said  personal  estate  be  in- 
sufficient for  the  payment  of  the  spe- 
cialty and  simple  contract  debts  of  the 
said  testator,  then  that  the  said  spe- 
cialty debts  ought  to  be  paid  out  of 
the  said  testator's  real  estates;  and  if 
the  said  personal  estate,  or  any  part 
thereof,  has  been  applied  in  payment 
of  any  such  specialty  debts,  then  that 
your  orators,  and   the   other  creditors 
by  simple  contract  of  the  said  testa- 
tor, are  entitled  in  equity  to  stand  m 
the   place   of   such   specialty  creditors 
against   the   said  real   estates^  and  to 
have   a    satisfaction   thereout,    for    so 
mu^  of  the  personal  as  has  been,  or 
shall  be  exhausted  by  payment  of  such 
specialty  debts,  and  to  have  the  saia 
real  estatee,  or  a. sufficient  part  there- 
of     sold   for   that   purpose,   and   also 
for  the  purpose  of  supplying  any  de- 
ficiency in  the  said  personal  estate,  for 
the   payment  of  any  of  the  debts  so 
charged   by   the  said   testator   on    his 
said  real  and  personal  estate  as  afore- 
said:  But  the  said  I.  C.  and   £.,   lus 
wife,  not  only  refuse   to  join  in  any 
such  sale,  but  the  said  I.  C.  in  right 
of  the  said  £.,  his  wife,  claims  to  be 
interested  in  the  said  real  estates,  un- 
der the   said  devise  thereof,  unto  the 
said   E.   C.   for   her  life,  and  also  on 
account  of  the  taid  annuity  of  $ 
payable  to  the  said  £.  C.  as  aforesaid, 
and  oppose  a  Mtle  of  any  part  there- 
of,  for   the   pTi.rposes   aforesaid.     And 
the  said  B.  B.  alleges  that   he  is  an 
infant,   and   therefore   cannot   join   in 
any   such   sale  as   aforesaid;    and  the 
said  I.  M.  as  heir  at  law  of  the  said 
testator,   disputes  the  validity  of  the 
said  will,  and  refuses  his  concurrence, 
if  necessary^  in  any  such  sale  as  afore- 
said.     (Interrogate    to    the     material 
parts    of    the    statement    and    charges 
of  this  bill.)     And  that  the  said  de- 
fendants L  C.  and  £.,  his  wife^  may 
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set  forth  in  manner  aforesaid,  a  par- 
ticular rental   or   account,   of   all  and 
singular  the  real  estates  of  which  the 
said  8.   M.   was  seized   of  or  entitled 
to  at  the  time  of  his  death;  and  where 
the  same  and  every  part  thereof  are, 
or   is   situate,   and  .  to  whom   let,   and 
at  what  yearly,  or  other  rent  or  rents; 
and  also  a  particular  account   of  the 
rents  &nd  profits  of  the  said  estates, 
received   by   or   for   the   use   of  them, 
or  either  of  them,  since  the  death  oi 
Ihe  said  testator.     And  that  the  said 
defendant  I.  C.  may  also  set  forth  an 
account  of  the  said  testator's  personal 
estate,  and  the  amount  and  particulars 
thereof   possessed    by    him,   and    what 
part  thereof  is  now  in  his  hands,  and 
how  much  thereof  has  been  disposed  of 
by  him  in  payment  of  the  said  testa- 
tor's   funeral    and     testamentary     ex- 
penses and  debts;  and  what  debts,  and 
to  what   amount,  still  remain  unsatis- 
fied;  and  whether  they  are  debts   by 
simple  contract  or  specialty.    And  that 
an  account  may  be  taken,  by  and  un- 
der the  decree  of  this  honorable  court, 
of  the  said  debt  so  due  to  your  ora- 
tors  as   such   copartners   as   aforesaid, 
and  all  other  debts  which  were  owing 
by   the    said   testator   at   the    time   of 
his  death,  and  which  still  remain  un- 
paid.    And  that  an  account  may  also 
be  taken  of  the  said  testator's  personal 
estate  and  effects  received  by,  or  for 
the  use  of  the  said  I.  C.  as  such  ex- 
ecutor as  aforesaid;  and  that  the  per- 
sonal estate  and  effects  of  the  said  tes- 
tator may  be  applied  in  payment  of  his 
said  debts  in  a  due  course  of  admin- 
istration:   And  that    so   much   thereof 
as  shall  remain,  after  payment  of  the 
said  testator's  debts  by  specialty,  may 
be  applied  in  or  towards  the  payment 
of  the  said  debt  so  due  to  your  orators 
as    aforesaid,    and    the    debts,    of     all 
other  unsatisfied  creditors  of  the  said 
testator,  by  simple  contract,  who  shall 
come  in  and  contribute  to  the  expense 
of    this    suit,    in    proportion    to    their 
respective  demands;  and  in  case  it  shall 
appear,  that  the  whole,  or  any  part  of 
the  said  testator's  personal  estate,  has 
been   exhausted,   or   applied   in   or   to- 
wards   the    payment    of    his    specialty 
debts,  and  that  the  residue  thereof  is 
not   sufficient   to  answer  the   debts   of 
your   orators,   and   the  said   testator's 
other   debts   on   simple   contract;    then 
that    it    may   be    declared    that    your 
orators  and  the  other  creditors  by  sim- 
ple contract  of  the  said  testator,  ought 


to  stand  in  the  place  of  the  said  tes- 
tator's creditors  by  specialty,  who  have 
had,  or  shall  have  a  satisfaction  for 
their  debts  out  of  the  said  personal 
estate,  and  may  have  satisfaction  out 
of  the  said  real  estate  for  so  much  of 
their  respective  debts  as  his  personal 
estate  shall  be  deficient  to  answer,  by 
reason  of  the  same  having  been'  ex- 
hausted or  applied,  in  or  towards  the 
payment  of  his  debts  by  specialty; 
and  that  the  same  may  be  decreed  ac- 
cordingly; and  that  the  said  real  es- 
tates may  be  sold  or  mortgaged  for 
that  purpose;  and  that  all  proper  par- 
ties may  be  decreed  to  join  in  such 
sale  or  mortgage;  and  that  the  money 
to  arise  from  such  sale  or  mortgage 
may  be  paid  to  your  orators  and  the 
said  other  creditors  by  simple  contract 
accordingly.  And  that  your  orators 
and  the  said  other  unsatisfied  creditors 
by  simple  contract  of  the  said  testa- 
tor, may  have  such  further  and  other 
relief  in  the  premises  as  to  your 
honors  may  seem  meet,  and  the  cir- 
cumstances of  this  case  require.  May 
it  please,  etc.  (End  by  praying  pro- 
cess of  subpoena  against  I.  C.  and  E., 
his  wife,  E.  B.  and  I.  M.)  Curtis' 
Bq.  Precedents  47. 
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I.    Dedaratioii,  Negligence  in  Kot  Pro- 
viding Safe  Place  for  Bmploye. 

That  the  plaintiff  while  in  the  em- 
ploy of  the  defendants  and  in  the  exer- 
cise of  due  care,  '' sustained  personal 
injury  because  of  the  falling  in  and 
upon  him  of  the  roof  of  said  tannery 
and  the  piping  ax;4  fixtures  connected 
therewith  and  placed  thereunder.  And 
the  plaintiff  says  that  at  the  time  afore- 
said the  condition  of  said  tannery  and 
the  roof  thereof  was  defective  and  un- 
safe, and  that  said  defective  and  un- 
safe condition  of  said  tannery  and  roof 
had  not  been  discovered  and  remedied 
owing  to  the  negligence  of  the  de- 
fendants and  of  the  person  in  the 
service  of  the  defendants  entrusted  by 
them  with  the  duty  of  seeing  that  said 
tannery  and  roof  were  in  proper  con- 
dition." Dolan  V,  Alley,  153  Mass. 
380,  26  N.  £.  989. 

n.    Declaration,  Action  for  Salary  Up- 
on Wrongful  DlBCliarge. 

''For  that  whereas,  heretofore,  to- 
wit,  on  the  10th  day  of  October,  A.  i). 
1892,  at  the  city  of  Grand  Bapids,  the 
said  plaintiff,  at  the  defendant's  request, 
entered  into  an  agreement  with  the  said 
defendants,  whereby  said  plaintiff  bar- 
gained to  work  for  said  defendants  as 
a  traveling  salesman  for  the  term  of 
one  year  from  the  10th  day  of  October, 
1892,  and  said  defendants,  in  consid- 
eration of  such  services,  agreed  to  pay 
said  plaintiff  for  his  said  services  the 
sum  of  $800  a  year's  services  in  month- 
ly installments  of  $66.66  a  month. 

"And  that  whereas,  the  said  plain- 
tiff entered  into  the  employment  of 
the  said  defendants  according  to  said 
agreement  on  the  said  10th  day  bt 
October,  1892,  and  faithfully  and  ener- 
getically performed  his  duty  as  such 
saleaman  for  four  months,  and  that 
said  defendants  on,  to-wit,  the  18th 
day  of  February,  1893,  disregarding  the 
terms  of  their  said  contract,  wrongful- 
ly and  unjustly  discharged  said  plain- 
tiff from  their  employment,  and  that, 
though  said  plaintiff  has  been  willing 
and  ready,  and  now  is  ready,  to  con- 
tinue in  said  employment,  and  carry 
out  his  contract  with  said  defendants, 
yet  said  defendants  have  refused,  and 
still  do  refuse,  to  allow  said  plaintitt 
to  do  so,  to  his  damage  $300,  and  there- 
fore he  brings  suit."  Reynolds  i;. 
Beeder,  104  Mich.  265,  104  N.   W.  355. 

Note, — Beversed      and      new      trial 


granted  for  variance,  no  question  as  to 
sufficiency. 

m.  complaint  by  Senrant  of  Bailroad 
Injured  by  Defaettve  Madiin- 
ery* 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,   were    the   owners   of   a   certain 

railroad,  known  as  Bailroad, 

together  with  the  track,  cars,  loco- 
motives, and  other  appurtenances  there- 
to belonging. 

II.  That     the     plaintiff,     on     the 

day  of  ,  18 ,   at 

the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was 
in  the  emploment  of  the  defendants, 
as  fireman  upon  a  locomotive  engine,  the 
property  of  the  defendants,  driven  by 
steam  upon  their  road;  and  it  was 
the  duty  of  the  defendants  to  provide 
a  good,  safe,  and  secure  locomotive, 
with  good,  safe,  and  secure  machinery 
and  apparatus. 

in.  That  yet  the  defendants,  not 
regarding  their  duty,  conducted  them- 
selves so  carelessly,  fiegligently,  and 
unskilfully  in  this  behalf,  that  they 
provided  and  used  an  unsafe,  defective, 
and  insecure  locomotive,  of  which  they 
had  notice. 

IV.  That  for  want  of  due  care  and 
attention  to  their  duty  in  that  behalf, 
on  the  day  and  at  the  place  aforesaid, 
and  while  the  said  locomotive  was  in 
the  use  and  service  of  the  defendants 
upon  their  said  railroad,  and  while 
the  plaintiff  was  on  the  same,  in  the 
capacity  aforesaid,  for  the  defendants, 
the  boiler  connected  with  the  engine 
of  the  said  locomotive,  by  reason  of 
unsafeness,  defectiveness,  and  inse- 
curity thereof,  exploded,  whereby  large 
quantities  of  steam  and  water  escaped 
therefrom  and  fell  upon  the  plaintiff. 

V.  That  by  reason  thereof  the 
plaintiff  became,  and  for  a  long  time 
remained,  ill;  and  was  obliged  to,  and 
did,  expend  about  the  sum  of  ^^— 
dollars  in  attempting  the  cure  of  him- 
self, and  was  for  a  number  of  weeks 
prevented  from  pursuing  his  business, 
and  was  otherwise  injured,  to  his  dam- 
age      dollars.     1   Abb.   Forms 

454. 

IV.     Complaint  Against  Employer  for 
Breach    of   Agreement   To   Em- 
ploy. 
And   the   plaintiff  says  that   he  is 

a    machinist    of    great    skill    and    long 


it 
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ezperienee;  that  he  was  employed  in 
business  at  Wailuku  in  the  Sandwieh 
Islands;  that  the  defendant  engaged 
him  to  abandon  his  said  business  and 
leave  Wailuku  and  come  to  said  Chieo- 
pee  to  take  the  position  of  a  foreman 
in  the  employment  and  in  the  man- 
ufiacturing  estiiblishment  of  the  de- 
fendant as  soon  as  he,  said  plaintiff, 
should  reaeh  Chieopee;  that  he,  the 
plaintiff,  in  consequence  of  such  en- 
gagement and  by  agreement  with  the 
defendant  for  such  positioh  as  fore- 
man at  a  good  salary,  did  abandon 
his  said  business  and  come  to  Chieo- 
pee, and  offered  himself  to  the  de- 
fendant ready  to  take  the  position  as 
agreed  upon,  but  the  defendant  utter- 
ly refused  to  employ  him  and  would 
not  receive  him  but  turned  him  away, 
whereby  the  plaintiff  lost  much  valu- 
able time,  was  put  to  great  expense 
and  lost  his  business,  which  was  oi 
great  value  and  profit  to'  him."  JNoble 
V.  Ames  Mfg.  Co.,  112  Mass.  492. 

V.     Oomplaliit,  Action  for  Salary  and 
BxpeoMB  on  Wrongftil  Disdiarge. 

''Comes  now  the  plaintiff  and  for 
amended  cause  of  action  states  that 
the  defendant  is  a  corporation  doing  a 
general  clothing  business  in  the  city 
of  Cincinnati,  in  the  state  of  Ohio; 
that  en  the  1st  day  of  December,  1894, 
the  defendant  entered  into  a  written 
contract  with,  plaintiff  by  which  it 
agreed  to  employ  the  plaintiff  for  a 
period  of  one  year  from  said  date  as 
a  traveling  salesman  to  sell  defendant's 
goods,  and  agreed  to  pay  plaintiff  as  a 
salary  therefor  $1,200  per  year  and 
agreed  to  pay  the  same  monthly  at  $100 
per  month  and  to  pay  his  traveling  ex- 
penses incurred  while  transacting  the 
business  of  defendant,  which-  contract 
is  filed  herewith  and  made  a  part  of 
this  statement;  that  plaintiff  entered 
upon  the  discharge  of  his  duties  under 
said  contract  and  worked  for  the  de- 
fendant from  the  1st  day  of  December, 
1894,  and  up  to  the  14th  day  of  No- 
vember, 1895,  as  traveling  salesman  for 
the  defendant  in  the  sale  of  its  goods 
in  the  territory  assigned  to  him  by 
the  defendant;  that  on  said  14th  day 
of  November,  1895,  the  defendant  dis- 
charged plaintiff  and  ordered  him  to 
send  in  his  samples  and  notified  him 
that  his  services  were  no  longer  wanted 
by  defendant;  that  plaintiff  was  ready 
and  willing  at  all  times  to  fulfil  his 
•ontraet  with  defendant,  but  was  pre- 


vented from  doing  so  by  defendant  as 
aforesaid;  that  defendant  paid  to 
plaintiff  for  hie  services  so  rendered, 
the  following  amounts,  to- wit:  (here 
follows  an  itemized  statement  of 
credits,  being  the  same  as  set  out  in 
the  amended  statement  filed  with  jus- 
tice with  the  addition  of  the  item  'By 
voluntary  credit  $50')  leaving  a  bal- 
ance due  from  defendant  to  plaintiff 
for  the  last  three  months'  services  in 
the  sum  of  two  hundred  and  fifty 
dollars  ($250)  for  which  amount  he 
asks  judgment  and  for  costs."  Han- 
sard V.  Menderson  Cloth.  Co.,  73  Mo. 
App.    584. 

VI.  Complaint,  Action  Against  Third 
Person  f or  Wrongfolly  Procnring 
Plaintiff's  XMsdiarge. 

That  the  plaintiff,  on  August  23, 
1890,  was  employed  as  a  laborer  by 
Waldo  L.  Pevear  at  Lynn;  and  that 
the  said  Pevear  was  entirely  satisfied 
with  the  services  rendered  by  him, 
and  that  the  said  defendant  malicious- 
ly aind  wilfully,  and  with  intent  to 
prevent  said  plaintiff  from  having  em-  * 
ployment,  influenced,  persuaded,  and 
induced  said  Pevear  to  discharge  plain- 
tiff from  his  said  employment,  thereby 
materially  injuring  the  plaintiff  in  his 
business  and  prospects,  and  wrongful- 
ly deprived  him  of  the  means  of  ob* 
taining  a  living."  Lombard  v,  Len- 
nox, 155  Mass.  70,  28  N.  E.  1125. 

Vn.  Oomplalnt  for  Wrongful  Dis-' 
charge  After  Agreement  To  Bm- 
ploy  in  Consideration  of  Release 
for  personal  Injuries. 
"The  plaintiff  James  Dolan  com- 
plains of  the  defendant,  the  Pennsyl- 
vania Company,  and  for  cause  of  action 
says  that  the  defendant  company  was, 
on  the  days  and  times  of  the  griev- 
ances hereinafter  mentioned,  a  railroad 
corporation  duly  organized  and  exist- 
ing under  the  laws  ef  the  State  of  In- 
diana, owning,  using  and  operating  a 
line  of  railroad  known  as  the  Jefferson- 
ville,  Madison  and  Indianapolis  Bail- 
road,  together  with  its  locomotives, 
cars,  switches,  side-tracks  and  other 
appurtenances  thereto  belonging,  at  the 
county  of  Clark,  in  said  State;  that 
on  the  9th  day  of  January,  1890,  the 
plaintiff  was  in  the  service  of  the  de- 
fendant, in  the  capacity  of  yard  brake- 
man,  at  said  county;  that  the  defend- 
ant required  of  him,  as  a  part  of  his 
duties  as  such  brakeman,  to  couple  and 
uncouple  cars  and  assist  in  removing 
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and   transferring   them   from   place  to 
place  on  the  defendant's  track,  in  de- 
fendant's  yard,    and   in    the    coupling 
and  uncoupling  of  said  cars  the  duties 
of    plaintiff   required    him    to    pass   in 
between  them  while  they  were  in  mo- 
tion; that  while  the  plaintiff  was  then 
and  there  engaged  in  the  services  of 
defendant  in  the  line  of*  his  employ- 
ment, and  in  the  act  of  coupling  de- 
fendant's cars,  he  received  a  permanent 
injury  of  his  right  hand,  causing  the 
loss  of  his  thumb  and  forefinger,  and, 
as   a  result   thereof,   permanently  lost 
the  natural  and  proper  use  and  strength 
of  his  right  hand  and  arm,  and  caused 
him  thereby  to  suffer  great  pain  in  body 
and  mind,   and  put  him   %o  great   ex- 
pense for  medical  and  surgical  aid  and 
nursing  in   trying  to   cure  himself   of 
said    injuries;    that    said    injury     was 
caused  by  the  negligent  failure  of  the 
defendant  in  knowingly  allowing  and 
permitting   the    draw-heads   and   dead- 
woods  attached  to  said  cars  to  become 
broken  and  out  of  repair,  and  also  in 
allowing     and     permitting     the     dead- 
woods   to   be  and   remain   in    uneven 
height  on  said  cars,  thereby  rendering 
it   very   dangerous   and   hazardous    to 
couple  the  same,  which  facts  were  well 
known  to  the  defendant  and  unknown 
to  the  plaintiff;   that  said  injury  was 
caused   by   the   negligence   of   the   de- 
fendant, and  without  any  fault  or  neg- 
ligence  on   the   part   of   the   plaintiff; 
t^t  by  reason  of  said  injury  the  de- 
fendant  became   liable   to  plaintiff  in 
damages  in  the  sum  of  five  thousand 
dollars    ($5,000);    that  at  the  time   ot 
receiving  said  injury  plaintiff  was  earn- 
ing and  receiving  from  the  defendant 
for   his  services   the  sum   of  two  dol- 
lars per  day  for  his  said  services;  that 
the  said  injury  rendered  the  plaintiff 
unfit   and   unable    to    continue    in    the 
service  of  the  defendant  as  yard  brake- 
man,  and  he  was,  for  that  reason,  dis- 
charged from  the  service  and  pay  of 
the  defendant  by  the  defendant;   that 
thereafter,  to-wit,  on  the  31st  day  of 
Ja'^uary,  1890,  the  plaintiff  called  on 
the    defendant    and    demanded   of    de- 
fendant the  amount  due  him  for  said 
injuries,    and    requested    the    payment 
thereof;  that  defendant  then  promised 
and  agreed  to  pay  plaintiff  therefor  in 
full  settlement  and  satisfaction  for  said 
debt  and  injury  the  sum  of  one  hun- 
dred dollars  in  money  and  receive  him 
back  into  their  service,  and  re-employ 
him  and  give  him  a  job  of  steady-  and 


permanent   employment,   and  pay   him 
therefor   an    amount   per   day   for   his 
services   equal  to  the  amount   he  was 
earning  and  receiving  at  the  time  of 
his  severe  injury;  that  said  sum  of  one 
hundred  dollars  would  be  paid  at  onee, 
and   that    he   should   be    employed    as 
soon   as   he  was  sufSciently  recovered 
from  his  severe  injuries  as  to  be  able 
t(f  work;*  that  the  defendant  required, 
as    a    condition    to    said   promise   and 
agreement,  and  as  a  further  considera- 
tion therefor,  the  plaintiff  should  sign 
and   Execute    a    release   to    defendant, 
releasing  defendant  from  all    liability 
for  damages  and  all  claims  and  rights 
whatever  growing  out  of  said  injury, 
and  relinquishing  all  claims  and  rights 
to  bring   suit   therefor;    that   the    de- 
fendant promised  and  agreed  that  all 
the  said  promises  and  agreements  would 
be  faithfully  and  honestly  carried  out 
and'   performed    by    defendant    in    the 
event   that    the   said    promises,    agree- 
ments and  conditions  were  accepted  by 
plaintiff.     It  was  further  provided  and 
agreed  by   the   parties  that   the    said 
promises  and  agreements,  when  carried 
out  and  performed  by  defendant,  should 
operate  and  be  in  full  satisfaction  and 
payment  to  plaintiff  of  all  debts,  dam- 
ages and  causes  of  action  growing  out 
of,  or  which  might  arise  by  reason  of, 
said  injury  in  any  way.     The  plaintiff 
then  accepted  of  said  promises,  agree- 
ments and  conditions  in  full  satisfac- 
tion and  payment  of  his  injuries;  that 
afterward's,    to-witj    on    the    -^-^-^ 
day    of   February,    1890,   in   pursuance 
of    said    promises,    agreements,    condi- 
tions and  acceptance  thereof  as  afore- 
said,   the   plaintiff  and   defendant,   at 
the  office  jf  the  defendant,  in  the  city 
of  Jeffersonville,  in   said  county,   and 
the  defendant  then  and  there,  for  the 
purpose  of  carrying  out  the  said  prom- 
ises and  agreements,  paid  to  plaintiff 
the  sum  of  one  hundred   dollars  as  a 
partial  payment  of  the  same,  and  the 
plaintiff   then   and    there   accepted   of 
defendant   the  said  sum   of   one   hun- 
dred dollars  as  a  partial  payment  and 
satisfaction  of  the  promises  and  agree- 
ments of  the  defendant  as  agreed,  and 
the  plaintiff  then  and  thiere  signed  and 
executed  to  defendant  the  release  re- 
quired by  the  defendant  and  agreed  to 
by    the   parties    as   aforesaid,    and   to 
th^  full   and  complete  satisfaction  ot 
the   defendant,   which  release  was  re- 
ceived and  accepted  by  defendant  and 
is  now  in  its  possession;   that  after- 
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wards,  to- wit,  on  the  first  day  of  March, 
1890,  when  plaintiff  had  sufficiently  re- 
covered of  his  said  injuries  as  to  be 
able  to  go  to  work,  he  called  on  the 
defendant  and  notified  it  of.  that  fact, 
and  demanded  that  the  defendant  re- 
employ him;  whereupon  defendant  at 
once  employed  him  and  gave  him  a 
Job  of  flagging  its  trains,  in  which  em- 
ployment defendant  kept  and  retained 
him  about  three  months,  when,  without 
any  cause  or  fault  on  the  part  of  the 
plaintiff,  the  defendant  discharged  him 
from  its  services  and  pay,  without  giv- 
ing any  cause  or  reason  to  plaintiff  for 
80  doing;  that  during  all  the  time  of 
said  three  months'  re-employment  the 
plaintiff  honestly  and  faithfully  and 
properly  discharged  all  the  duties  as- 
signed him;  that  ever  since  the  dis- 
charge of  the  plaintiff  Jast  above 
named  the  defendant  has  refused,  and 
now  refuses,  to  receive  the  plaintiff 
back  into  its  service  and  give  him  a 
job  of  steady  and  permanent  employ- 
ment, or  give  him  employment  of  any 
kind,  or  pay  him  any  money,  thougti 
often  requested  by  plaintiff  to  do  so; 
that  the  plaintiff  was  able,  ready  and 
willing  to  continue  in  the  service  of 
defendant,  at  flagging  trains,  and  is 
now,  and  has  been  at  all .  times,  able, 
ready  and  willing  to  flag  trains,  or  do 
and  perform  any  other  service  for  de- 
fendant within  his  power  to  do,  ail 
of  which  facts,  now  and  during  all  of 
said  time,  were  well  known  to  defend- 
ant; by  reason  of  which  facts  and 
grievances  plaintiff  has,  during  all  of 
said  time,  been  out  of  employment  and 
unable  to  earn  any  money,  and  has 
suffered  great  loss  and  damage  thereby, 
in  the  sum  of  five  thousand  dollars; 
that  the  plaintiff  has  done  and  per- 
formed all  the  conditions,  promises 
and  agreements  on  his  part  to  be  done 
and  performed  by  him  in  the  premises 
as  hereinbefore  stated;  that  the  defend- 
ant has  failed  and  refuses  to  do  and 
perform  its  promises  and  agreements 
in  manner  and  form  as  above  stated 
and  set  out.  Wherefore,"  etc.  The 
Pennsylvania  Go.  v.  Dolan,  6  Ind.  App. 
109,  32  K.  E.  802. 

Vm.    Kotice  to  Employer  of  Iiijiixy. 

''Please  take  notice  that  Charles 
Dolan,  of  Ayer,  Mass.,  while  at  work 
in  your  employ  was  injured  on  the 
twelfth  day  of  March,  A.  D.  1888, 
in  the  leach-room  of  your  tannery  at 
Ajer,  Mass.,  by  reason  of  the  failing 


in  of  the  roof  thereof  and  the  falling 
of  the  steam  pipes  therein,  said  root 
and  steam  pipes  both  falling  upon  said 
Dolan.  Corcoran  and  Parker,  Attor- 
neys for  Charles  Dolan."  Dolan  v.  Al- 
ley, 153  Mass.  380,  26  N.  E.  989. 

Note. — The  question  was  on  sufii- 
eiency  of  signature  by  attorneys.. 

DL  Indictment  for  Enticing  Servant 
Under  Ck>ntract  To  iMve  Em- 
ployer. 

''The  jurors  upon  their  oath  present, 
that  H.  L.  Harwood  and  L.  B.  White, 
late  of  the  county  of  Wayne,  on  the 
19th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighty-nine,  at  and  in  the  county  afore- 
said, unlawfully  and .  wilfulhr  did  en- 
tice, persuade  and  procure  will  Hum- 
phrey, Sam  Womble  and  Wayland  Tutor, 
servants,  who  had  heretofore  con- 
tracted with  the  Wayne  Agricultural 
Works— a  company  incorporated  under 
the  laws  of  North  Carolina — ^to  serve 
said  Wayne  Agricultural  Works  as 
servants  and  laborers,  which  contract 
was  then  in  force  and  subsisting,  to 
unlawfully  leave  the  service  of  the 
said  Wayne  Agricultural  Works  (the 
employers  aforesaid  of  the  said  servants 
Will  Humphrey,  Sam  Womble  and  Way- 
land  Tutor),  against  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State."  State  r.  Harwood, 
104  N.  C.  724,  10  S.  E.  171. 

Z.  Indictment,  Intimidation  of  Em- 
ploye. 

That  the  defendant,  on  July  13,  1879, 
at  Fall  River,  "one  Horace  S.  An- 
drews (did)  unlawfully  and  wilfully 
(intimidate,  and  did  seek  to  intimi- 
date), and  by  force  and  intimidation 
did  seek  to  prevent  from  continuing 
in  the  employment  of  a  corporation, 
to-wit,  the  Weetamoe  Mills,  a  corpora- 
tion then  and  there  duly  incorporated 
under  the  laws  of  said  commonwealth 
and  having  its  usual  place  of  business 
in  said  Fall  Kiver,  he  the  said  Horace 
S.  Andrews  being  then  and  there  em- 
ployed by  and  in  the  employment  of 
said  corporation  as  a  spinner  in  the 
mill  of  said  corporation;  against  the 
peace  of  said  commonwealth  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided."  Com. 
17.  Dyer,  128  Mass.  70. 

Note, — Opinion  stated  that  the  words 
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in  parenthesis  were  unnecessary  under 
the  statute. 

MASTER  IN  CHANCEBY.-See  Equity 

JUKISDICTION   AND  PROCEDURE. 


I.    Indictment  for  Mayhem  at  Common 

Law,  824 
H.     Indictment    for    Mayhem    Under 

Statute,  Disfiguring  Tlinml),  824 
nL     Indictment  for  Mayhem,   Injury 

to  Private  Parts,  824 

I.    Indictment  for  Mayhem  at  Oommon 
Law. 

Essex,    to-wit.      The    jurors    for    our 
lord  the  king  upon  their  oath  present 

that   A.   B.,    late    of   ,   in    the 

parish   of  — — - — ,   in   the   county  of 

,  laborer,  not  having  the  fear 

of    God   before    his     eyes,    but    being 
moved  and  seduced  by  the  instigation 

of  the  devil,  on   the  day  of 

,  in  the  year  of  the 

reign  of  our  sovereign  lord  George  the 
third,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland  king,  defender  of  the  faith, 
with  force  and  arms,  at  the  parish  of 
'  aforesaid,    in   the    county    of 

aforesaid,   in    and    upon    one 

C.  D.,  in  the  peace  of  God  and  our 
said  lord  the  king  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault. 
And  that  the  said  A.  B.,  with  a  certain 
sword  made  of  iron  and  steel,  of  the 
value  of  ^VQ  shillings,  which  he  the 
said  A.  B.  then  and  there  had  and 
held  in  his  right  hand,  the  arm  of  him 
the  said  C.  D.  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  strike 
and  cut;  and  that  the  said  A.  B.,  with 
the  sword  aforesaid,  by  the  striking  and 
cutting  aforesaid,  did  then  and  there 
the  right  hand  from  the  arm  of  him 
the  said  C.  D.  cut  and  sever,  and  did 
him  the  said  C.  D.,  by  the  cutting  and 
severing  of  the  right  hand  from  the 
arm  of  him  the  said  C.  D.  aforesaid, 
then  and  there  feloniously  maim.  And 
so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  A.  B. 
him  the  said  C.  D.,  in  the  manner 
and  by  the  means  (or  in  manner  and 
form)  aforesaid  (or  in  the  conclusion 
of  a  second  or  subsequent  count,  last 
aforesaid),  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  feloniously 
maim,  against  the  peace  of  our  said 
lord  the  king,   his  crown  and   dignity. 


Compiled  by  writer  from  3  Chit.  Cr. 
L».   750,  751,  757,  according  to  id.  357. 

n.  Indictment  for  Mayhem  Under 
Statute,  Diafignrlng  Tbnm1>. 
"In  and  upon  one  Walter  Westiake, 
in  the  peace  of  God  and-  of  the  people 
of  the  state,  then  and  there  being, 
wilfully  and  feloniously  and  with  pre- 
meditated design,  did  make  an  assault, 
and  that  the  said  Owen  Tully  with 
the  teeth  of  him,  the  thumb  of  him, 
tKe  said  Walter  Westiake.  then  and 
there  wilfully  and  feloniously  and  from 
premeditated  design,  did  cut,  bite,  slit 
and  destroy  on  purpose,  with  intent, 
then  and  there  and  thereby,  in  man- 
ner aforesaid,  the  said  Walter  West- 
lake  then  and  there  to  maim  and  dis- 
figure, against  the  form  of  the  stat- 
ute in  such  ease  made  and  provided, ' ' 
etc.     Tully  v.  People,  67  N.  Y.  15. 

IIL  Indictment  for  Mayhem,  Injury 
to  Private  Parte. 

''For  that  the  said  Thomas  J.  Kitch- 
ens on  the  30th  day  of  May,  in  the 
year  1887,  in  the  county  aforesaid, 
did  then  and  there,  unlawfully  and 
with  force  and  arms,  wilfully  and 
maliciously  injure,  wound  and  disfigure 
the  private  parts  of  one  Janie  Toler, 
the  said  Janie  Toler  then  and  there 
being  a  female,  with  intention  then 
and  there  to  disfigure  said  private 
parts  by  then  and  there  with  a  cer- 
tain knife  cutting  said  private  parts." 
Kitchens  v.  State,  80  Ga.  810,  7  S.  IS. 
209. 

Note, — It  is  held  to  be  unnecessary 
to  do  more  than  describe  the  offense 
in  th^  language  of  the  statute,  or  so 
plainly  as  to  be  easily  understood  by 
the  jury. 

MECHAKIOS'    LIBK8. 

L    Complaint,  824 

A.  By  Contractor,  824 

B.  By  Subcontractor f  825 

C.  To  Set  Aside,  826 

TL    Notice  of  Lien  by  Subcontrector, 

82.6 
m.    Answen^  827 

A.  Denial  of  Plaintiff 'g  frnploymenf, 

827 

B.  That  Lien  Was  Not  Filed  in  Time, 

827 
IV.     Ezecntion  on  Judgment  on  Me- 
chanics' Lien,  827 
I.    Oomplainta. 

A.    Complaint     by     Contractor     for 

Building  Materials. 
The  complaint  of  the  plaintiff,  filed 
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pnreuant   to    an    order    of   this    court, 
made  on  the  —^  day  of  , 

18 — ,  shows: 


L     That  on  the 
.,  18—,  at 


—    day    of 
-,  this  plain- 


tiff, by  virtue  of  a  contract  with  the 
defendant,  sold  and  delivered  to  the 
defendant    certain    building    materials, 

consisting    of   ,    of   the   value 

of  dollars;  the  quantity  and 

value  of  which  is  set  forth  in  the  bill 
of  particulars  herein. 

n.  That  by  the  terms  of  said  con- 
tract and  sale,  the  said  sum  became  due 

on  the day  of ,  18 — , 

but  the  defendant  has  not  paid  the 
same. 

ni.  That  the  said  materials  were 
used  in  erecting  a  building  and  appur- 
tenances upon  the  following  described 
premises,  to- wit  (describe  the  prem- 
ises). 

IV.  That  the  said  premises  were, 
at  the  time  of  making  said  contract 
of  sale,  and  until  the  filing  the  notice 
of  lien  hereinafter  mentioned,  the  prop- 
erty of  the  defendant. 

V.  ■   That   on   the   day    of 


,  18 — ,  and  after  performance 
of  said  contract,  the  plaintiff  duly  filed 
with  the  clerk  of  the  city  and  county 

of   New   York    (or    clerk    of   

county),  a  notice  of  lien  claimed  upon 
said  premises  for  the  indebtedness 
aforesaid;  which  said  notice  was  duly 
verified,  and  specified  the  amount  of 
the  claim  as  above  stated,  and  specified 
the  defendant  as  the  person  against 
whom  the  claim  was  made,  and  as  the 
owner  of  said  premises,  which  were 
therein  described  by  the  street  (and 
number)  of  the  building. 

"Wherefore  the  plaintiff  prays  judg- 
ment, directing  a  sale  of  the  interest 
of  the  defendant,  in  the  premises,  build- 
ing and  appurtenances  above  described, 
to  the  extent  of  the  right  of  defend- 
ant on  the  day  of  , 

18 (date   of  filing   the   notice    of 

lien),  and  directing  that  the  proceeds 
of  such  sale  be  applied  to  the  payment 
of  the  costs  of  these  proceedings,  and 
to  the  payment  of  this  plaintiff's  claim 
aforesaid  (and  that  the  residue  of  such 
proceeds,  if  any,  be  paid  to  the  clerk 
of  the  city  and  county  of  New  York, 
to  abide  the  further  order  of  the 
court) ;  and  that  if  the  proceeds  of  such 
sale  shall  not  be  sufficient  to  discharge 
the  costs  and  claim  aforesaid,  this 
plaintiff  have  leave  to  docket  a  tran- 
script of  judgment  against  the  defend- 


ant for  any  such  sum  as  may  remain 
due.    1  Abb.  Forms  522. 

Note, — Compare  form  with  present 
statutes. 

Order  in  commencement  mentioned  is 
local  practice  only. 

B.  Complaint  hy  Subeontractotf 
Against  Otoner  and  Contractor, 
for  Labor, 

The  complaint  of  the  plaintiff,  filed 
pursuant    to   an    order   of    this    court, 

made  on  the day  of f 

18 ,  shows: 

I.     That    on    the  


day    of 

y  18 ,  the  defendant  W.  X. 

(contractor)  entered  into  a  contract 
with  the  defendant  Y.  Z.  (owner)  for 
the  erection  of  a  building  and  appur- 
tenances upon  the  premises  hereinafter 
described;  by  the  terms  of  which  con- 
tract it  was  agreed  that  (state  sub- 
stance of  terms  of  contract;  or  say, 
which  contract  was  as  follows^  to-wit: 
and  give  copy). 

II.  State  performance  of  contract  by 
contractor  so  far  as  to  show  indebted- 
ness of  owner  to  contractor,  and  aver 
such  indebtedness,  specifying  its 
amount. 

III.  That  between  the day 

of  ,  18 f  and  the  


day  of 


-,  18 ,  the  plaintiff, 


in  pursuance  of  an  agreement  thereto- 
fore entered  into  by  him  with  the  de- 
fendant W.  X.  (contractor),  and  in  con- 
formity with  the  terms  of  the  contract 
above  mentioned,  performed  (state  kind 
of  labor  performed),   to  the   value   of 

dollars,    the   nature,   amount, 

and  value  of  which  labor  are  set  forth 
in  the  bill  of  particulars  herein. 

rv.  That  by  the  terms  of  the  agree- 
ment between  the  plaintiff  and  the  de- 
fendant W.  X.  (contractor)  said  sum 
became   due  on   the  day    of 


f  18 ,  but  he  has  not  paid 

the  same. 

V.  That  said  labor  was  performed 
in  erecting  a  building  and  appurtenances 
upon  the  following  described  premises: 
(describe  premises). 

VI.  That  the  said  premises  were, 
at  the  time  when  said  labor  was  per- 
formed, and  until  the  filing  the  notice 
of  lien  hereinafter  mentioned,  the  prop- 
erty of  the  defendant  Y.  Z.  (owner). 

Vn.     That  on  the  day  of 

,    18 ,    the    plaintiff    duly 

filed  with  the  clerk  of  the  city  and 
county  of  New  York  (or,  clerk  of 
county),    a    notice  '  of    lien 
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elaimed  upon  said  premises  for  the  in- 
debtedness aforesaid,  which  notice  was 
duly  verified,  and  specified  the  amount 
of  the  claim  as  above  stated,  and  speci- 
fied the  defendant  (owner's  name)  as 
the  person  against  whom  the  claim  was 
made,  and  as  the  owner  of  said  prem- 
ises, which  were  therein  described  hy 
the  street  (and  number)  of  the  build- 
ing. 

Wlxerefore  the  plaintiff  prays  judg- 
ment directing  a  sale  of  the  interest 
of  the  defendant  Y.  Z.  (owner),  in  the 
premises,  building,  and  appurtenances 
above  described,  to  the  extent  of  the 

right  of  said  defendant  on  the 

day  of ,  18 (date  of  filing 

the  notice  of  lien),  and  directing  that 
the  proceeds  of  such  sale  be  applied  to 
the  payment  of  the  costs  of  these  pro- 
ceedings, and  to  the  payment  of  the 
plaintiff's  claim  aforesaid  (and  that 
the  residue  of  such  proceeds,  if  any, 
be  paid  to  the  clerk  of  the  city  and 
county  of  New  York,  to  abide  the  fur- 
ther order  of  the  court);  and  prays 
judgment,  in  addition,  against  the  de- 
fendant Y.  Z.  (contractor)  for  the  sum 

of dollars  (the  amount  of  the 

plaintiff's  claim),  with  interest  from  the 
day  of  ,  18 ,  to- 
gether with  the  costs  of  these  proceed- 
ings.   1  Abb.  Forms  524. 

Note, — ^In  preparing  complaint  on  sub- 
contractor's  lien  have  regard  to  whether 
the  statutes  of  the  particular  state  give 
the  lien  by  subrogation  or  as  a  direct 
lien. 

C.    Complaint  To  Set   Aside   Fraud- 
uieni  Lien. 


I.     That    on 
18 


the 


day    of 


,  *« ^,  the  defendant  Y.  Z., 

conspiring  with  the  other  defendants 
before  named  to  defraud  the  plaintiff, 
filed  a  notice  of  lien  against  said  W. 
as  owner,  and  said  X.  as  the  person 
against  whom  said  claim  is  made,  upon 
the  said  building  and  premises,  and 
for  the  sum  of —  dollars. 

n.  That  neither  the  said  sum,  nor 
any  sum  whatsoever,  was  or  at  any  time 
will  be  owing  to  said  Y.  Z.,  as  in  said 
notice  of  lien  pretended;  and  that  said 
Y.  Z.  has  been  fully  paid  for  all  labor 
he  has  done  or  caused  to  be  done  upon 
said  building  and  appurtenances,  and 
he  has  no  legal  or  just  claim  against 
the  defendant  X.,  or  any  other  person 
for  any  labor  done  or  materials  fur- 
nished in  or  about  the  same;  and  that 


said  lien,  if  allowed  to  stand,  would 
wholly  defeat  the  claim  and  lien  of 
the  plaintiff. 

Insert,  in  demand  of  relief:  and  that 
the   lien   filed   by  said  Y.   Z.,   on   the 

day  of  ,  18 ,  be 

adjudged  fraudulent  and  void,  and  be 
set  aside;  and  that  said  Y.  Z.  pay  the 
costs  of  this  action.  1  Abb.  Forms 
525. 

• 

IL    Notice  of  Xdm  Iqr  Bulxwiitnetac. 

**!,  Leonard  A.  Getehell,  of  Boston, 
in  the  county  of  Suffolk  and  eommon- 
wealth  of  Massachusetts,  on  oath,  do 
certijfy'   that    I   have   performed     and 
caused  to  be  performed  labor  as  a  car- 
penter on  a  certain  house  situated  in 
the  Charlestown  district  of  said  Bos- 
ton, said  house  being  a  double  wooden' 
house  and  situated  on  a  lot   of  land 
(describing  it  by  metes  and  bounds), 
being  the  premises  conveyed  to  John 
P.  Moran  by  Sampson  Warren,  by  deed 
dated  May  9,  1874,  and  recorded  with 
Suffolk   Deeds,   book    1211,   page    181; 
that   the   said    lot    and    building   are 
owned,  or  believed  by  me  to  be  owned, 
by  John  P.  Moran,  of  Chelsea,  in  said 
county.     And  I  further  certify  that  1 
have  a  claim  and  lien  upon  said  house 
and  the  appurtenances  thereto  belong- 
ing, and  the  lot  of  land  on  which  said 
house  stands,  and  the  interest  of  the 
owner  or  owners  thereof,  to  secure  the 
amount   due  me   for   labor  performed, 
with   interest,   and    all   costs   and    ex- 
penses of  enforcing  said  lien.     And  X 
further   certify   that   said    labor    was 
performed  in  pursuance  of  a  contract 
made  by  him  with  one  J.  H.  Staples, 
of  said  Chelsea,  and  that  said  Staples 
was  duly  authorized  to  make  said  eon- 
tract  by  said  J.  P.  Moran;  and  I  fur- 
ther certify  that  my  contract  with  said 
Staples  was  to  labor  and  furnish  labor 
by  the  day  on  said  honse,  and  to  re- 
ceive therefor   a  just   and  reasonable 
sum  per  day;  and  in  accordance  there- 
with l  performed  and  caused  to  be  per- 
formed labor  amounting  to  $102,  and 
there  is  due  therefor  the  sum  ox  $72. 

I  further  certify  that  I  ceased  to 
labor  and  cause  labor  to  be  performed 
on  said  house  on  the  first  day  of 
August,  A.  D.  1874,  and  that  the  ac- 
count hereto  annexed  is  a  just  and 
true  account,  and  that  the  credit  there- 
in given  is  the  only  credit."  Getehell 
V,  Moran,  124  Mass.  404. 
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m.    Answers. 

A.  Answer,     Denial     of     Plaintif's 

Employment, 

"He  denies  that  he  ever  directly 
or  indirectly  employed  the  plaintiff,  or 
had  any  contract  relation,  express  or 
implied,  with  him  or  any  one  of  the 
several  persons  named  in  the  petition 
as  assignors,  to  him  of  claims  for  work, 
or  that  he  is  in  any  manner  indebted 
or  liable  to  him  or  them  for  wages  or 
anything  else. 

"Further  answering  he  says,  some 
days  prior  to  April  19,  1893,  this  de- 
fendant  became  the  owner  of  a  valid 
claim  against  Mullen  for  the  sum  ol 
$82.00  then  past  due,  and  for  the  pur- 
pose and  with  the  intent  of  getting 
payment  and  .  satisfaction  of  that 
amount  he  engaged  Mullen  to  paint  his 
building  at  the  agreed  price  of  $80.00. 
Defendant  had  no  knowledge  or  infor- 
mation that  Mullen,  being  himself  a 
working  painter,  would  employ  any 
other  person  to  work  on  the  job.  After 
the  work  was  done  Mullen  was  not 
satisfied  with  the  set-off,  and  refused 
to  accept  a  satisfaction  of  the  $82.00 
claimed  against  himself  in  payment  of 
the  $80.00  claimed,  though  admitting 
the  validity  of  the  account  and  his 
obligation  to  pay,  and  thereupon  set  on 
foot  schemes  to  avoid  the  set-off." 
Stark  t\  Simmons,  54  Ohio  St.  435,  43 
N.  £.  999. 

Note, — ^In  case  of  sub-contractors,  re- 
gard must  bo  had  to  whether  thoy  take 
by  subrogation  or  by  direct  lien. 

B.  Answer,    Tliat    Lien     Not     FUed 

Within  Prescribed  Time. 
"Deponent  is  informed  and  believes, 
and  expects  to  be  able  to  prove  that 
the  claimants  furnished  no  materials 
of  the  nature  and  kind  in  said  claim 
mentioned,  namely,  hardware,  for  and 
towards  the  erection  and  construction 
of  the  said  house  against  which  the 
said  claim  is  filed,  described  in  the 
said  claim  and  the  scire  facias  issued 
thereon,  within  six  months  of  the  time 
of  the  filing  of  said  claim,  but  that 
the  said  hardware  and  materials  were 
furnished  for  and  towards  the  erection 
and  construction  of  said  house  de- 
scribed in  said  claim  and  in  the  scire 
facias  sSb  aforesaid  more  than  six 
months  prior  to  the  filing  of  said  claim, 
to-wit,  before  the  first  day  of  January, 
A.  D.  1891."  Shajinon  r.  Broadbent, 
162  Pa.  194,  2»  AtL  865. 


IV.     Ezecutioa  on  Judgment  on  Me- 
chanic's Uen. 

*  *  The  state  of  Missouri,  to  the  sheriff 
of  Jackson  county,  greeting.  Whereas, 
Joseph  H.  Fink  and  John  H.  Schmidt, 
on  the  29th  day  of  October,  A.  D.  1887, 
at  our  circuit  court  of  Jackson  county, 
at  Kansas  City,  hath  recovered  judg- 
ment against  O.  L.  Bemick  and  John 
M.  Stone  for  the  sum  of  three  hun- 
dred and  forty-five  40-100  ($345.40- 
100)  dollars  which  to  the  said  Joseph 
H.  Fink  and  Jolin  H.  Schmidt  was 
adjudged  as  afoi'esaid  and  also  for 
other  costs,  which  said  judgment  is  ft 
special  judgment  in  words  and  figures 
as  follows,  to-wit:  This  cause  is  sub- 
mitted to  the  court  and  the  court  finds 
the  allegations  in  the  petition  to  be  true 
and  that  defendant  O.  L.  Bemick  and 
John  M.  Stone  owe  and  are  indebted 
to  plaintiffs  as  set  forth  in  the  petition 
for  the  material  had  and  used  by  them 
on  Sye  (5)  two  story  buildings  on  lots 
three  (3),  four  (4),  and  five  (o),  in 
block  eight  (8),  Bice's  Addition  to 
Kansas  City,  Missouri,  owned  by  Bob- 
ert  H.  Hunt,  for  whom  said  Bemick 
and  Stone  erected  said  buildings  under 
a  contract  therefor  with  said  Hunt, 
an^  further  finds  that  plaintiffs  have 
done  all  things  required  to  secure  a 
statutory  lien  for  said  debt  on  said 
property.  It  is  therefore  considered 
and  adjudged  that  plaintiffs  have  a 
recovery  of  O.  L.  Bemick  and  John 
M.  Stone,  three  hundred  and  forty-five 
40-100  dollars  for  their  debt,  together 
with  the  costs  of  this  suit,  and  if  no 
property  of  said  Bemick  and  Stone  suf- 
ficient to  satisfy  said  debt  and  costs 
be  found,  that  the  same  or  the  residue 
thereof  be  levied  upon  and  made  out 
of  lots  three  (3),  four  (4),  and  five 
(5),  block  eight  (8),  Bice's  Addition 
to  the  City  of  Kansas,  Jackson  county, 
Missouri.  These  are  therefore  to  com- 
mand you  that  of  the  goods,  chattels 
and  real  estate  of  the  said  O.  L.  Bem- 
ick and  John  M.  Stone,  you  cause  to 
be  made  the  sum  aforesaid  adjudged 
against  them,  together  with  the  costs, 
and  if  no  sufficient  property  of  the 
said  Bemick  and  Stone  can  be  found 
out  of  which  to  make  the  aforesaid 
judgment,  you  cause  to  be  made  out 
of  the  property  charged  with  the  lien 
thereof  as  aforesaid  under  a  claim  by 
B.  H.  Hunt  and  that  you  have  the 
same  before  the  judge  of  our  said  court 
on  the  first  day  of  next  January  term 
thereof  to  satisfy  the  judgment   and 
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costs  aforesaid  and  that  you  certify 
how  yxiu  execated  this  writ.  Where- 
fore L.  F.  McCoy,  clerk  of  our  said 
court  hath  the  seal  thereof  hereto  af- 
fixed at  office  in  Kansas  City,  this  six- 
teenth day  of  November,  A.  D.  1887. 
L.  P.  McCoy,  clerk,  by  D.  M.  McClan* 
ahan,  deputy  clerk."  Fink  v.  Bemick, 
33  Mo.  App.  624. 

Note. — See  judgment  included  in  the 
above  form. 

MERITS. — See  Affidavits    of    Merits 
AND  Defense. 


MINES  AND  MIKEBAI.S. 

I.  Oomplalnt  To  Becover  Possession  of 
Mine,  828 

n.  Oomplalnt»  Injury  to  Surface  Sup- 
port by  Mine,  829 

CEOSS-BEFEBENOES : 
Injunctions: 

Injunction  Against  Working  a  Mine; 
Injunction  Against  Tenant  of  Mine. 
Malicious  Mischief: 
Indictment    for    Malicious   Mischief, 
Drowning  a  Mine. 

I.  Complaint  To  Becover  Possession 
of  Mine  and  for  Damages  After 
Ouster. 

"For  second  amended  complaint  the 
plaintiff  complains  and  alleges  that  it 
is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of 
Ohio  and  is  a  citizen  of  the  state  of 
Ohio;  that  the  defendants  are  and  each 
of  them  is  a  citizen  of  the  state  of 
Colorado;  and  that  the  property  in 
controversy  exceeds  the  value  of  $500. 

** Plaintiff  further  alleges  that  on 
the  21st  day  of  June,  1865,  one  Joseph 
Coley  and  one  George  C.  Beeves,  each 
being  a  citizen  of  the  United  States, 
went  upon  the  public  domain  and  the 
United  States  theretofore  wholly  unoc- 
cupied and  unclaimed  and  located  on 
said  day  a  tunnel  and  tunnel  site  at 
the  base  of  Glacier  mountain,  in  Snake 
river  mining  district,  county  of  Sum- 
mit, state  of  Colorado. 

**That  afterwards  and  on  the  same 
day  they  marked  the  boundaries  of 
their  ^said  location  and  commenced  to 
run  a  tunnel  into  said  Glacier  moun- 
tain, and,  after  fully  complying  with 
the  laws  of  the  United  States,  the 
laws  of  the  state  of  Colorado,  and  the 
local  rules  and  regulations  of  the  said 
Snake  river  mining  district,  they 
caused  to  be  made  out  and  recorded 
in   the   recorder's  office  of  the  county 


of  Summit  aforesaid  a  location  cer- 
tificate of  said  tunnel  claim,  which  said 
certificate  described  the  location  and 
boun dries  of  said  tunnel  claim. 

"That  from  the  day  of  said  location 
until  the  ouster  hereinafter  set  forth 
the  said  locators  of  said  tunnel  claim 
and  their  grantees  remained  continu- 
ously in  possession  of  said  tunnel  claim, 
working  and  mining  thereon,  and  have 
expended  thereon  more  than  the  sum 
of  $5000. 

**That  the  plaintiff  is  the  owner  of 
the  said  tunnel  claim  above  described 
by  location  and  purchase,  and  is  now 
entitled  to  the  quiet  and  peaceable 
and  exclusive  possession  thereof  by  vir- 
tue of  a  full  compliance  on  its  part 
and  on  the  part  of  its  grantors  with 
the  laws,  rules,  and  customs  above  set 
forth;  that  the  plaintiff  and  its  grant- 
ors have  been  in  the  peaceable  and 
undisputed  possession  of  said  tunnel 
claim,  by  virtue  of  such  location,  oc- 
cupation, preemption,  and  record,  for 
more  than  five  years  prior  to  the  ouster 
hereinafter  complained  of. 

**That  plaintiff  and  its  grantors,  for 
more  than  ^ve  consecutive  years  prior 
to  the  acts  of  the  defendants  herein- 
after mentioned,  paid  all  taxes  legally 
or  otherwise  assessed  upon  said  tunnei 
claim,  and  have  worked  and  mined  the 
same  from  said  21st  day  of  June,  1865, 
up  to  the  time  of  the  acts  of  the  de- 
fendants hereinafter  set  forth. 

''That  the  said  tunnel  claim  so  lo- 
cated embraces  many  valuable  lodes 
or  veins  which  have  been  discovered, 
worked,  and  mined  by  the  plaintiff  and 
its  grantors. 

"That  the  said  tunnel  claim  was  by 
its  locators  named  the  Silver  Gate  tun- 
nel claim,  and  is  described  more  fully 
as  follows:  Commencing  at  the  base  ot 
said  Glacier  mountain  east  of  Bear 
creek,  and  running  southeast  and  paral- 
lel with  Coley  tunnel  through  said 
mountain  five  thousand  feet  from  the 
mouth  or  starting  point  of  said  tun- 
nel at  a  stake  marked  and  in  or  at 
the  mouth  of  said  Silver  Gate  tunnel 
and  two  hundred  and  fifty  feet  north- 
east and  two  hundred  and  fifty  feet 
southwest  from  said  stake  or  tunnel 
to  its  termination. 

''Said  tunnel  site  is  situated  on 
Glacier  mountain,  in  Snake  river  min- 
ing district,  county  of  Summit  and 
state  of  Colorado,  and  is  tve  thousand 
feet  in  length  by  five  hundred  feet  in 
width. 
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''Plaintiff  further  alleges  that  while 
it  was  in  the  quiet  and  peaceful  pos- 
session of  said  tunnel  claim  and  everj 
part  thereof  the  defendants,  wrongfully 
and  without  right  and  without  consent 
of  the  plaintiff,  to-wit,  on  or  about 
the  2d  day  of  July,  1883,  entered  upon 
the  premises  and  into  said  tunnel  so 
run  by  plaintiff  and  its  grantors  on 
said  claim,  and  wrongfully  and  unlaw- 
fully ousted  the  plaintiff  therefrom, 
claiming  said  tunnel  as  the  War  Eagle. 

''That  on  or  about  said  last  men- 
tioned date  the  defendants,  without 
right,  made  a  pretended  location  of  a 
lode  claim  across  said  tunnel  and  with- 
in said  tunnel  claim,  and  therein 
wrongfully  ousted  the  plaintiff  there- 
from, claiming  that  they  had  discov- 
ered a  lode  which  they  called  the 
Tempest  lode. 

' '  That  the  def endiants  have  been  ever 
since  hitherto  unlawfully  and  wrong- 
fully withheld  the  possession  of  the 
said  premises  and  tunnel  claim  from 
the  plaintiff,  to  its  damage  in  the  sum 
of  $1000. 

"Wherefore  plaintiff  demands  judg- 
ment against  the  defendants — 

"(1)  For  the  recovery  of  the  pos- 
session of  said  Silver  Gate  tunnel,  tun- 
nel site,  and  claim. 

"(2)  For  the  sum  of  $1000  damages 
for  the  wrongful  withholding  thereof. 

"(3)  For  costs  of  suit."  Glacier, 
etc.  Min.  Co.  v.  Willis,  127  U.  8.  471, 
8  Sup.  Ct.  1214,  32  L.  ed.  172. 

n.    Complaint,  Ihjnry  to  Surface  Sop- 
port  Caused  by  Mine. 

Said  plaintiff  is  the  owner  of  a  tract 
of  surface  land,  containing  about  fifty- 
one  acres,  and  overlying  |the  coal 
works  or  mines  of  the  defendant,  in 
Allen  township,  Washington  county, 
Pennsylvania,  on  which  tract  of  land, 
prior  to  the  committing  of  the  tres- 
passes hereinafter  complained  of,  there 
were  a  well  and  three  never-failing 
springs  of  water.  The  surface  of  said 
tract  was  suitable  for  grazing  and  agri- 
cultural purposes  and  was  so  used  by 
said  plaintiff.  There  was  also  on  said 
tract  a  two  story  brick  dwelling  house 
thirty-three  by  eighteen  feet  with  cel- 
lar underneath^  all  in  good  repair  and 
the  walls  perfectly  sound.  Plaintilt 
further  states  that  said  defendant  neg- 
ligently and  carelessly  mined  out  the 
coal  underlying  said  tract  of  land, 
whereby  the  said  well  and  springs 
thereon  were  taken  away  and  destroyed, 


the  said  surface  cracked  and  damaged. 
Plaintiff  also  states  that  said  defend- 
ant mined  out  the  coal  underlying  said 
surface  and  took  away  the  natural  sup- 
port thereof  and  allowed  the  same  to 
be  and  remain  without  support,  either 
natural  or  artificial,  whereby  the  plain- 
tiff's said  surface  has  been  caused  to 
settle  and  crack,  taking  away  and  de- 
stroying the  said  well  and  three  springs 
and  leaving  the  said  surface  destitute 
of  the  water  which  is  necessary  there- 
on for  domestic  and  grazing  purposes; 
and  rendering  said  surface  unsafe  for 
grazing  purposes;  and  injuring  and 
damaging  said  surface  for  agricultural 
and  any  other  purposes  for  which  the 
same  is  available,  ^aintiff  also  states 
that  by  reason  of  the  lack  of  support 
to  said  surface  as  aforesaid,  the  founda- 
tion and  house  walls  of  said  dwelling 
house  have  been  caused  to  crack  in 
numerous  places,  whereby  the  said  walls 
have  been  thrown  out  of  plumb  and 
said  house  rendered  unsafe  for  use  as 
a  dwelling  house  and  otherwise  dam- 
aged. Pringle  v,  Vesta  Coal  Co.,  172 
Pa.  438,  33  Atl.  690. 

MISCEOENATION. 

I.    Indictments,  829 

n.    Complaint  (Criminal),  829 

I.     Indictment  for  Miscegenatloii  (a.) 

The  indictment  charges  that  ''Tony 
Pace,  a  negro  or  the  descendant  of  a 
negro  to  tlie  third  generation  inclusive, 
a  man,  and  Mary  Ann  Cox,  a  white 
woman,  did  live  together  in  a  state  of 
adultery  or  fornication."  Pace  v.  State, 
69  Ala.  231,  44  Am.  Bep.  513. 

Indictment  for  Miscegenation  {h). 

The  indictment  in  this  case  charges 
"that  on  March  18,  A.  D.  1875,  in 
the  county  of  Gregg  and  state  afore- 
said, one  Charles  Frasher,  late  of  the 
said  county,  being  then  and  there  a 
white  man,  did  then  and  there  unlaw- 
fully, knowingly,  and  feloniously  marry 
a  negro,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  agaiust  the  peace  and  dig- 
nity of  the  state."  Frasher  v.  State, 
3  Tex.  App.  263,  30  Am.  Bep.  131. 

Note, — ^The  indictment  was  approved 
but  the  ease  reversed  for  error  in  in- 
structions. Indictment  should  name 
other  party  to  marriage. 

n.    Complaint  for  MiscegenatioiL 

"I,  T.  C.  Miller,  do  solemnly  swear, 
that  Thomas  Dodson  and  Mrs. 
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Bodson,  in  said  county  of  Pulaski,  did 
on  the  first  day  of  March,  1891,  live 
and  cohabit  together  as  husband  and 
wife,  he  being  a  negro  man  and  she 
being  a  white  woman,  in  violation  of 
the  statute  laws  of  the  state  of  Arkan- 
sas; and  pray  a  warrant  from  T.  W. 
Wilson,  justice  of  the  peace  for  said 
county,  to  apprehend  and  brin^  said 
Thomas  Dodson  before  said  justice,  to 
be  dealt  with  according  to  law."  Dod- 
son 17.  State,  61  Ark.  57,  31  S.  W. 
977. 


MI8J0IKDE&. 

CROSS-REFERENCE : 

]>EMUBBER : 

Demurrer  for  Misjoinder  of  Actions. 
MISNOMER. — See  Abatement,    Pleas 

OF. 


SfitSTASE. 

CROSS-REFERENCES : 
Account  and  Accounting: 

Denial  of  Error  in  Account. 
Bills  and  Notes  : 

Answer,  Mistake  in  Amount  of  Note; 
Complaint  on   Note  Wrongly  Dated. 
Bonds: 
Complaint  on  Bond,  for  Stay  of  Pro- 
ceedings,    for     Reformation     and 
Judgment  on  Bond. 
Reformation  : 

Complaint  To  Reform  a  Conveyance 
by  Correcting  Mistake  in  Bound- 
ary. 
Rescission  and  Cancellation: 
Complaint  for  Rescission  of  Contract 
and  Repayment  of  Advances  on 
Ground  of  Fraud. 

Complaint  for  Money  Overpaid  "by  Mis- 
take. 

I.  That  heretofore  the  parties  hav- 
ing had  frequent  dealings  with  each 
other,  the  defendant,  on  or  about  the 

day  of  ,  at , 

rendered  their  account  to  the  plaintiff, 
which  account  set  forth  an  indebted- 
ness of  the  plaintiff  to  the  defendant 
in  the  sum  of  dollars. 

IT.  That  the  plaintiff,  supposing  said 
account  to  be  correctly  stated,  paid 
to  the  defendant  said  amount.  « 

ni.  That  the  account  was  not  cor- 
rectly stated,  but  that  it  overcharged 

the  plaintiff  with  the  sum  of  

dollars,  for  (specifying  the  error).  1 
Abb.  Forms  175. 


MONS7  HAD  AKD  BEOBIVED. 

I.    Oomplalnts,  830 

A.  Lender  Against  Borrofoer,  830 

B.  Assignee  of  Lender  Against  Bor- 

rower, 830 

C.  Paid  Debt  of  Another,  To  Be  Re- 

paid on  Day  Certain,  831 

D.  Paid  Debt  of  Another,  To  Be  Re- 

paid on  Demand,  831 
£.    Money  Paid  to   Third  Person  at 
Defendant's  Bequest,  831 

F.  Money  Received,  831 

G.  Money  Received  Contrary  to  Stat- 

ute, 831 

L     Complainta 

A.     Complaint,   lender  Against   Bor* 


rower, 
I.     That   on   the 


-,  18 ,  at  the  city  of 


day    of 


the  plaintiff  lent  to  the  defendant  the 

sum  of  dollars,  on  condition 

that  it  should  be  repaid  (with  inter- 
est)  upon  demand  (or,  repaid  on  the 

day  of ,  18 )• 

n.     That  thereafter  and  before  this 
action    (or,   on    the   — —   day   of 

,    18 ),    the    plaintiff    duly 

demanded  payment  of  the  aame  from 
the  defendant,  but  no  part  thereof  baa 
been  paid  (or,  if  any  payments  have 
been  made,  no  part  thereof  has  been 
paid,  except  (state  briefly  the  total 
of  payments),  and  the  defendant  is 
now  justly  indebted  therefor  to  this 
plaintiff  in  the  sum  of  — —  dol- 
lars, with  interest,  from  the  

day  of ,  18 (or,  if  it  waa 

to  be  repaid  on  demand,  claim  interest 
from  the  day  of  demand).  1  Abb. 
Forms  161. 

B.    Complaint  on  Account  by  Assignee 
of  Lender  Against  Borrower, 

I.      That    on    the   day    of 


-,  18 ,  at  the  city  of 


the  defendnnt  was  indebted  to  one 
M.  N.,  in  the  sum  of  '  dollars 

on  an  account  for  money  lent  by  said 
M.  N.  to  said  defendant,  and  for  money 
paid,  laid  out,  and  expended  by  said 
M.  N.  to  and  for  the  use  of  said  de- 
fendant, and  at  bis  request. 

11.  That  thereafter  said  M.  N.  duly 
assigned  said  indebtedness  to  this 
plaintiff,  of  which  the  defendant  had 
due  notice,  but  no  part  of  the  same 
has  been  paid,  and  there  is  now  due 
and  payable  to  this  plaintiff  thereon, 
from  the  defendant,  the  som  of,  ete. 
1  Abb.  Forms  163. 
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C.    Cotnptotnt,  Taid  Debt  of  Another,  ^ 
To  Be  Bepaid  on  Day  Certain. 

I.     That    on    the    day    of 

.,  18 ,  at ,  this  plain 


tiff  paid,  to  the  use  of  the  defendant, 
and  at  his  request,  the  sum  of  — — 
dollars,  in  paying  to  one  M.  N.  the 
amount  of  a  promissory  note  made  by 
the  defendant. 

n.  That  defendant  promised  to  re- 
pay said  sum   (with  interest)   to  this 

plaintiff  on  the day  of , 

18 ^   but    has  not   paid    any    part 

thereof  (except,  etc.).  1  Abb.  Forms 
106. 

D.  Complaint,  Paid  Debt  of  An- 
other.  To  Be  Bepaid  on  De- 
mand, 

L     That    on    the   day    of 

18 (at  — ),    this 


plaintiff  paid  to  the  use  of  the  de 
fendant,  at  his  request,  and  on  condi- 
tion that  the  same  should  be  repaid 
on  demand,  the  sum  of  dol- 
lars, in  paying  to  one  M.  N.  one  quar- 
ter's rent  of  the  house  then  occupied 
by  the  defendant  (or,  otherwise  show 
what  the  debt  was). 
rr.      That    this    plaintiff,     on     the 

' —  day  of  ,   18 ,  at 

',   duly   demanded  payment   of 


the  same  from  the  defendant,  but  no 
jwirt  thereof  has  been  paid  (or,  no 
part  thereof  has  been  paid,  except — 
amount  of  payment  mado,  if  any).  1 
Abb.  Forms  166. 

K    Complaint,  Paid  Money  to  Third 
Person  at  Defendant's  Bequest, 

L     That    on    the    day    of 

18 (at  ),  at  the 


request  of  the  defendant,  the  plaintiff 
paid  to  one  M.  N.  dollars. 

n.  That  in  consideration  thereof, 
the  defendant  promised  to  repay  the 
same  to  the  plaintiff  (on  demand). 

HE.     That  (on  the  day  of 

^  18        ,  the  plaintiff  demanded 

payment  of  the  same  from  the  dejlend- 
ant,  but)  he  has  not  repaid  the  same. 
1  Abb.  Forms  165. 

F.  Complaint,  Money  Beeeived,  Com- 
mon Form. 

I.     That    on    the   — — ^    day    of 

,  18 ,  at  (or,  at 

sundry  times  between  the day 


of 


at 


-,  and  the 


day  of 
))  the  defendant 


received  from  one  M.  N.  (or,  received 
from  the  plaintiff,  and  as  his  agent,  or, 

otherwise)    the   sum   of   dol- 

]MS(  te  the  ase  of  the  plaintiff. 


II.  That  thereafter,  and  before  this 
action,  the  plaintiff  demanded  payment 
thereof  from  the  defendant. 

III.  That  he  has  not  paid  any  part 
thereof  (except  the  sum  of  — — 
dollars).    1  Abb.  Forms  173. 

G.  Complaint  for  Money  Beeeived 
Contrary  to  Statute, 

That  defendant  is  (or,  where  he  is 
sued  as  executor  or  administrator,  the 
defendant's  testator  was,  or,  intestate 
was,  before  his  death)  indebted  to  the 
plaintiff  in  the  sum  of  dol- 
lars (the  sum  received,  or,  value  of 
goods  received),  whereby  an  action  ac- 
crued to  the  plaintiff,  according  to  the 
provisions  of  the  statute  regulating  the 
interest  on  money  (or,  against  betting 
and  gaming,  or  otherwise  stating  its 
subject).     1   Abb.   Forms   175. 

MOKOPOLIES. 

Dectatation  on  the  Case  hy  Manufacturer 
Injured  by  Monopoly. 
"That,  for  six  years  prior  to  the 
committing  of  the  grievances  com- 
plained of,  plaintiff  was  a  manufacturer 
and  dealer  in  bricks,  and  was  the  own- 
er and  possessed  of  certain  lands  and 
buildings  at  Hobart,  Indiana,  which 
were  in  use  by  him  as  such  manufactur- 
er, and  which  had  been  acquired  and 
equipped  for  said  business  of  manufac- 
turing brick  at  an  expenditure  of  $50,- 
000;  that  during  said  period  the  plain- 
tiff was  engaged  in  the  manufacture 
of  brick  and  selling  the  same  almost 
exclusively  in  Cook  county,  Illinois,  and 
was  in  receipt  of  large  profits,  and  es- 
pecially from  having  a  market  for  said 
brick  in  said  Cook  county;  that  dur- 
ing said  time  the  Chicago  Masons'  & 
Builders'  Association  was  a  corpora- 
tion in  said  Cook  county  and  Hiwl 
among  its  members  about  two-thirds  of 
all  persons  and  firms  then  engaged  in 
said  county  in  the  business  of  con- 
structing brick  and  mason  work  and 
in  purchasing  and  obtaining  supplies 
of  brick  to  be  used  in  said  county; 
that  the  membership  of  said  corpora- 
tion comprised  substantially  all  the  re- 
sponsible and  reliable  persons  or  firms 
engaged  in  the  business  aforesaid  in 
said  Cook  county;  that  during  said 
period  the  members  of  said  association 
constructed  95  per  cent,  of  the  brick 
and  mason  work  in  said  county,  and 
plaintiff  made  sales  of  substantially  all 
of  the  brick  of  his  manufacture,  and 
all  that  could  be  manufactured  at  his 
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said'  plant,  to  memben  of  said  assoela- 
tion,  from  which  he  derived  profits  of 
$10,000  per  year;  that  the  defendant 
J.  0.  Thompson  is  and  was  a  mem- 
ber and  president  of  said  association; 
that  during  said  period  there  was  in 
said  county  a  voluntary  organization 
of  individuals  known  as  the  Brick 
Mannfacturers'  Association  of  Chicago, 
comprising  05  per  cent,  of  the  manufac- 
turers of  brick  in  said  county;  that 
the  members  of  said  association  were 
manufacturers  of,  and  dealers  in,  and 
sellers  of  brick  in  said  county;  that 
the  defendants  D.  V.  Purington,  William 
H.  Weckler,  Adam  J.  Weckler,  Fred- 
erick W.  La  Bahn,  Louis  Beimer,  P.  J. 
Bezton,  Edwin  T.  Harland,  Charles 
Harmes,  and  William  Schlake  were  dur- 
ing said  period,  and  still  are,  mem- 
bers of  said  association  and  engaged  in 
the  business  of  manufacturing  and  sell- 
ing brick;  that  during  said  period 
there  was  in  said  county  a  voluntary 
association  known  as  the  Bricklayers' 
Union,  comprising  98  per  cent,  of  the 
competent  bricklayers  of  said  county; 
t^at,  while  the  plaintiff  was  lawfully 
conducting  his  business  as  a  manufac- 
turer of,  and  dealer  in,  brick,  the  de- 
fendants, wrongfully  and  unlawfully 
conspiring,  etc,  to  injure  the  plaintiff 
in  his  business  and  to  deprive  him 
of  the  legitimate  profits  thereof,  wrong- 
fully and  corruptly  conspired  and 
agreed  among  themselves,  and  caused 
to  be  agreed  by  said  Masons'  &  Build- 
ers' Association  and  the  members  there- 
of, that  such  members  should  not  pur- 
chase, nor  be  permitted  to  purchase, 
any  brick  to  be  used  by  them,  or  any 
of  fhem,  from  any  person,  firm,  or  cor- 
poration, except  as  such  as  had  sub- 
scribed to  the  rules  and  regulations  of 
said  Masons'  &  Builders'  Association, 
to  which  said  rules  and  regulations 
the  plaintiff  was  under  no  obligations 
to  subscribe;  that  said  Bricklayers' 
Union  wrongfully  and  corruptly  took 
action  assuming  to  bind  and  pledge  its 
members  not  to  handle  or  lay  any  brick 
manufactured  by  any  person  who  had 
not  subscribed  to  the  rules  and  regula- 
tions of  said  Masons'  A  Builders'^  As- 
sociation, which  said  action  or  pledge 
was  accepted  and  acted  upon  by  the 
members  of  said  union  and  defendants; 
that  after  the  making  of  said  agree- 
ments and  pledges,  and  with  the  un- 
lawful purpose  of  injuring,  etc.,  the 
plaintiff's  business,  and  of  preventing 
and   precluding   him    from   conducting 


his  said  basineaa  in  Cook  coontj  with 
profit,  the  defendants  procured  persons 
to  go  to  enstomers  of  plaintilL  and  to 
attend  at  the  places  where  brick  of 
the  plaintiff  were  bought  to  be  used 
in  constructing  buildings  in  said  coun- 
ty, and  then  and  there  wrongfully  rep- 
resented to  the  said  customers  and 
said  workmen  employed  to  lay  and 
work  with  brick  of  the  plaintiff  that, 
if  said  customers  should  purchase,  or 
said  .workmen  use,  brick  manufactured 
by  plaintiff,  such  customers  and  work- 
men woild  be  prevented  from  com- 
pleting or  proceeding  with  any  build- 
ing or  structure  upon  which  it  was 
proposed  to  use  the  brick  of  plaintiff; 
that,  in  furtherance  of  their  unlawful 
conspiracy  in  that  behalf,  the  defend- 
ants have,  by  wrongful  threats  and 
the  imposition  of  fines  upon  persona 
dealing  in  or  using  the  brick  of  plain- 
tiff in  said  county,  prevented  sundry 
customers  of  plaintiff  from  purehasing 
brick  from  plaintiff,  and  from  com- 
pleting contracts  in  which  such  brick 
would  have  been  used,  and  have  pre- 
vented worknben  from  laying  or  using 
plaintiff's  brick,  and  have  made  wrong- 
ful and  malicious  threats,  whereby  cus- 
tomers of  plaintiff  have  been  deterred 
from  buying  or  using  plaintiff's  brick; 
that,  by  means  of  said  several  agree- 
ments and  said  wrongful,  nnlawful, 
and  malicious  acts  and  interference  of 
the  deifendants  and  the  aforesaid  un- 
lawful conspiracy  in  that  behalf,  the 
plaintiff  has  been  wholly  deprived  of 
the  sales  of  brick  in  said  county  which 
he  otherwise  would  have  had,  and  has 
been  and  is  unable  to  dispose  of  and 
sell  his  brick  in  said  county,  and  has 
lost  and  been  deprived  of  divers  large 
gains  and  profits,  etc.,  and,  by  means 
of  the  prenrises,  the  business  of  the 
plaintiff  has  been  greatly  damaged  and 
rendered  less  profitable,  and  tl^  value 
of  his  lands  and  buildings  greatly  de- 
preciated, to  the  damage  of  the  plain- 
tiff in  the  sum  of  $100,000."  Paringtoa 
V.  HinchUff,  219  HI.  159,  76  N.  & 
47,  2  L.  E.  A.  (N.  6.)  824. 
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Petition  for  Leave  To  Mortgage  In- 
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Judgments  and  Dscrebs,  Enforcement 
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Judgment  Is  for  Debt  Secured  by 
Mortgage. 
Judicial  Sales: 

Notice  of  Sale  of  Beal  Property  Un- 
der Foreclosure,,  or  Partition; 
Beferee's  Beport  of   Sale   in   Parti- 
tion.  Foreclosure,  or  Other  Action; 
Beferee's   Beport    of   Sale  in   Parti- 
tion, Foreclosure,  or  Other  Action, 
Where   Purchaser   Has    Not    Com- 
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Lis  Pendens: 
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Quieting  Tptlb: 
Oomplaint     To     Bemove     Mortgage 
Which  Is  a  Cloud  Upon  Title. 
Specific   Performance  : 
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Substance  of  Complaint  for  Subroga- 
tion by  Vendor   of   Land   Subject 
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L    Foredosnre. 

A.    BilU, 

1.    Bill  for  Forecloswre,  Mortgagor 
in  Possession, 

Humbly  complaining,  shows  unto 
your  honors  your  orator  B.  S.,  of,  etc., 
that  on  the,  etc.,  P.  J.,  of,  etc.  (one  of 
the  defendants  hereinaiter  named),  be- 
ing, or  pretending  to  be,  seized  in  fee 
of  a  certain  parcel  of  real  estate,  situ- 
ate, etc.,  and  bounded,  etc.,  and  having 
occasion  for  the  loan  of  a  sum  of 
money,  applied  to  your  orator  to  lend 
him  the  sum  of  $ ,  and  m  order 
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to  secure  the  repayment  of  the  same, 
with  interest,  proposed  to  mortgage  to 
your  orator  the  said  real  estate.  And 
your  orator  further  shows  unto  your 
honors  that  your  orator  did  comply 
with  the  request  of  the  said  P.  J.,  and 
did  accordingly  lend  him  the  said  sum 
of  $ ■■  ■  ,  and  for  securing  the  re- 
payment thereof,  with  interest  as 
aforesaid,  by  deed,  bearing  date  on, 
etc.,  and  made  and  executed  bv  the 
said  P.  J.,  did  grant,  bargain,  sell  and 
convey  unto  your  orator,  the  premises 
above  described;  to  have  and  to  hold 
unto  your  orator,  his  heirs  and 
assigns,  in  fee  simple  forever,  subject 
nevertheless  to  a  proviso  for  the  re- 
demption of  the  said  premises,  on  pay- 
ment by  the  said  P.  J.,  his  executors, 
administrators  or  assigns,  to  your  ora- 
tor,   his    executors,    administrators    or 

assigns,  of  the*  said  sum  of  $ — , 

with  lawful  interest  for  the  same,  with- 
in one  year  from  the  date  of  said  deed, 
as  by  the  said  deed,  reference  there- 
unto being  had,  will  more  fully  appear. 
And  your  orator  further  shows  that  the 

said    sum    of   $ ,   or   any   part 

thereof,  was  not  paid  to  year  orator  or 
to  any  person^  on  his  behalf,  according 
to  the  said  proviso  in  said  deed  at  the 
time  therein  mentioned,  and  has  not 
now  been  paid  to  your  orator,  but  is 
still  due  and  owing  to  him,  together 
with  a  great  arrear  of  interest  thereon. 
And  your  orator  well  •  hoped  that  the 
said  P.  J.  would  either  have  paid  your 

orator  the  said  sum  of  $ — — ,  and 

the  interest  thereon,  or  would  have 
suffered  your  orator  to  have  peaceably 
and  quietly  held  and  enjoyed  the  said 
premises,  and  for  that  purpose  your 
orator  has  frequently  applied  to  the 
said  P.  J.,  and  requested  him  to  pay 

the   said    sum    of   $ — ,   and   the 

interest  due  upon  the  same,  or  else 
peaceably  to  deliver  up  possession  to 
your  orator  of  the  said  mortgaged 
premises,  together  with  all  deeds,  evi- 
dences, writings,  etc.,  relating  to  or 
concerning  the  same,  and  to  release  all 
his  right,  title  and  equity  of  redemp- 
tion of,  in  and  to  the  said  premises, 
to  your  orator  and  his  heirs,  the  said 
P.  J.  well  knowing,  as  your  orator 
charges  the  truth  to  be,  that  the  said 
premises  are  a  very  scanty  security  for 
the  principal  and  interest  now  due  to 
your  orator  thereon.  And  your  orator 
well  hoped  that  the  said  P.  J.  would 
have  complied  with  such  yonr  orator's 
reasonable  request,  as  in  justice   and 


equity  he  ought  to  have  done.    But  now 
so  it  is,  etc.   (charge  of  confederacy). 
And  the  said  defendant  J^.  J.  pretends 
that  the  said  premises  were  mortgaged 
by  him  to,  etc.,  whereas  your  orator 
charges  that,  etc    And  at  other  times 
the  said  P.  J.  pretends,  etc.,  whereas 
your  orator  charges,   etc.     All  which 
aotings,  etc.  (juri^ction  clause).    And 
that   the    said    P.    J.    may    diseover 
whether  there  is  cr  are  any  other,  and 
what     incumbrance     or     incumbrances 
upon  or  affecting  the  said  mortgaged 
premises,  or  if  so,  in  whom  the  same 
is  or  are  vested.    And  that  an  account 
may  be  taken,  by  and  under  the  diree- 
tion  and  decree  of  this  honorable  court, 
of  what  is  due  and  owing  to  your  ora- 
tor for  principal  and  interest  moneys 
upon  and  by  virtue  of  his  said  recited 
mortgaged  securities,  and  that  the  said 
P.  J.  may  be  decreed  to  pay  and  sat- 
isfy to  your  orator  what  shaU  appear 
to  be  due  and  owing  to   him   on  the 
taking  of  the  aforesaid  account,  by  a 
short  day  to  be  appointed  by  this  hon- 
orable court,  together  with  your  ora- 
tor's  costs.     And   in   default  thereof, 
that  the  said  P.   J.,   and   all  persons 
claiming  under  him,  may  be  absolutely 
barred  and  foreclosed  of  and  from  aU 
equity  of  redemption,  or  claim,  in  and 
to  the   said   mortgaged   premises,   and 
every  part   thereof,   and   may   deliver 
over  to  your  orator  all  deeds,  writings 
and  documents  whatsoever  in  his  cus- 
tody, possession  or  power,  relating  to 
or  concerning  the  said   premises,   aird 
every  part  thereof,  etc.     And  that  an 
account  may  be  taken  by  and  under 
the  direction  and  decree  of  this  honor- 
able  court,   etc,   etc     And   that   the 
defendant  may  be  decreed  to  pay  unto 
your  orator,  etc.  etc     May  it  please, 
etc    8  Dan.  Ch.  PI.  ft  Pr.  (Perkins'  ed.) 
192e. 

2.  Bin  for  Farectontre  Affmlnat 
Surviving  Martgaffor,  Sia. 
Humbly  complaining,  shows  unto 
yonr  honors,  your  oratdr  A.  H.,  of,  etc., 
esq.,  against  S.  M.  C,  of,  etc,  and 
O.  R.,  of,  etc.,  that  J.'  8.  C,  now  de- 
ceased, the  said  S.  M.^C.  and  the  Bev- 
erend  P.  K.,  now  deceased,  being  or 
alleging  themselves  to  be  seiaed  of  and 
entitled  to  the  premises  hereinafter 
particularly  described,  in  trust  for  the 
benefit  of  the  said  J.  &  C.  and  &  M. 
C,  and  having  oecaston  to  borrow  the 
sum  of  J|5,500,  applied  to  and  requested 
your  orator  to  lend  them  the  sum  of 
$ZfiOO,  part  of  such  sum  of  $5|500,  oa 
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the  seearity  hereinafter  mentioned,  and 
that  your  orator  complied  with  sueh 
request,  and  did  accordingly  lend  aB<t 
advance  the  sum  of  $3,000  to  the  said 
J.  S.  C,  S.  M.  C.  and  P.  K.  And  that, 
thereupon,  and  in  order  to  secure  the 
repayment  thereof  with  interest,  the 
said  J.  S.  O.,  8.  M.  C.  and  P.  K.  duly 
executed  a  certain  indenture  of  mort- 
gage, bearing  date ,  and  made 

or  expressed  to  be  made  between  the 
said  J.  S.  C,  S.  M.  C.  and  P.  K.,  of 
the  one  part,  and  your  orator  of  the 
other  part.  And  that  thereby,  after 
reciting  as  therein  mentioned,  it  was 
witnessed  that  for  and  in  consideration 
of  the  said  sum  of  $3,000,  to  the  said 
J.  S.  C,  8.  M.  C.  and  P.  K,  paid  by 
your  orator^  the  receipt  whereof  they 
did  thereby  acknowledge,  they  the  said 
J.  8.  C,  8.  M.  C.  and  P.  E.,  and  each 
of  them,  did  grant,  bargain,  sell  and 
convey  unto  your  orator,  his  heirs  and 
assigns,  all  that  capital  messuage,  etc., 
together  with  all  and  every  the  appur- 
tenances, etc.,  to  hold  the  said  mes- 
suage, etc.,  unto  your  orator,  his  heirs 
and  assigns,  in  fee  simple  forever,  but 
subject  to  a  proviso  for  redemption 
upon  payment  by  the  said  J.  8.  C,  8. 
M.  C.  and  P.  E.,  their  heirs,  executors, 
administrators  or  assigns,  unto  your 
orator,  his  executors,  administrators  or 
assigns,  of  the  said  sum  of  $3,000,  with 
interest  after  the  rate  of  5  per  cent. 

per  annum  at  or  upon  the '■ day 

of  ,  then  next  ensuing;   as  in 

and  by  the  said  indenture,  reference 
being  thereto  had,  will  more  fully  ap- 
pear. And  your  orator  further  shows 
unto  your  honors  that  the  said  sum  of 
$3,000  was  not  paid  to  your  orator  at 
the  time,  for  that  purpose  limited  by 
the  said  indenture,  for  the  payment  of 
the  same,  and  that  thereby  the  estate 
of  your  orator  in  the  said  mortgaged 
premises  became  absolute  at  law.  And 
your  orator  further  showeth  unto  your 
honors    that    in    or    about    the    year 

the  said  J.  "8.  C.  died,  having 

first     made     his     will     bearing     date 

,  whereby  he  devised  all  real 

estate,  including  his  interest  in  the 
said  mortgaged  premises,  to  the  said 
8.  M.  0.  and  P.  K.   and  to  G.  E.,  of 

,   and   their   heirs.     And   your 

orator  further  shows  unto  your  hon- 
ors that  the  said  P.  K.  had  no  beneficial 
interest  in  the  said  mortgaged  prem- 
ises; and  that  he  died  some  time  since, 
leaving  the  said  8.  M.  C.  him  surviv- 
ing; and  that  the  said  8.  M.  C.  alone 


is   now  entitled   to   the   equity   of   re- 
demption   of    the    mortgaged    premises 
in  trust,  as  to  one  moiety  thereof,  for 
his  own  use  and  benefit,  and  in  trust, 
as    to   the    other   moiety,    for    the   use 
and   benefit    of   himself   and    the    said 
G.  B.,  as  devisees  of  the  said  J.  8.  0. 
And    your   orator    further   shows    that 
the  said  sum  of .  $3,000,  together  with 
a    considerable   arrear   of   interest    ac- 
crued duj8  thereon,  is  now  due  to  your 
orator    on    the    security    of     the     said 
premises.     And    that    your    orator    has 
frequently,  and  in  a  friendly  manner, 
applied   to  the  said  8.  M.   C.   and   re- 
quested him  to  pay  the  same,  and  to 
release  his  equity  of  redemption  of  and 
in  the  said  mortgaged  premises.     And 
your  orator  well  hoped   that  such   his 
just  and  reasonable  requests  would  have 
been  complied  with,  as  in  justice  and 
equity  they  ought  to  have  been.     But 
now  so  it  is,  may  it  please  your  hon- 
ors, that  the  said  8.  M.  C,  combining 
with    the    G.    B.,    and   contriving    how 
to  injure  your  orator  in  the  premises, 
refuses  so  to  do,  although  your  orator 
charges  that  your  orator  did  as  afore- 
said well  and   truly  advance  and  pay 
the  said  sum  of  $3,000  to  the  said  J. 
8.   C,  8.   M.   C.   and  P.   K,   and   that 
for    securing     the     repayment    thereof 
with  interest,  the  said  J.  8.  C,  8.  M. 
C.  and  P.  E.  duly  made  and  executed 
to    your    orator,  such    indenture    as    is 
hereinbefore   mentioned;    and  that   the 
whole   of  the   said  sum   of  $3,000,   to- 
gether with  a  large  arrear  of  interest 
accrued  due  thereon,  is  now  justly  due 
and  o)77ing  to  your  orator  on  the  secur- 
ity aforesaid.    And  your  orator  charges 
that  the  mortgaged  premises  are  very 
scanty  security  for  the   repayment   of 
what  is  du^  and  owing  to  your  orator 
or  the  security  thereof.    And  your  ora- 
tor charges  that  the  said  G.  B.  is  and 
claims   to    be    interested   in    the    said 
mortgaged  premises,  or  some  part  there- 
of, and  to  be  entitled  to  redeem  the 
same,  but  he,  and  also  the  said  8.  M. 
C,  Refuses  so  to  do.    And  your  orator 
charges  that  the  said  defendants  ought 
either  to  pay  what  is  due  to  your  ora- 
tor  as   aforesaid,    or   otherwise    to   re- 
lease their  equity  of  redemption  in  the 
said   premises,   but    they   refuse    so   to 
do.     All  which  actings,  etc.   (jurisdic- 
tion   clause).     And   that  the   said   de- 
fendant may  answer  the  premises;  and 
that  an  account  may  be  taken  by  and 
under  the  direction  and  decree  of  this 
honorable  court  of  what  is  due  and  owing 
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to  your  orator  for  principal  money  and 
interest  on  the  security  of  the  said 
mortgaged  premises;  and  that  the  said 
defendants  may  be  decreed  to  pay  unto 
your  orator  what  shall  appear  to  be 
justly  due  and  owing  to  him  on  the 
taking  of  the  aforesaid  account,  to- 
gether with  his  costs  of  this  suit,  by 
a  short  day  to  be  appointed  by  this 
court  for  that  purpose,  your  orator  be- 
ing ready  and  willing,  and  hereby  of- 
fering, on  being  paid  his  principal 
money  and  interest  and  costs,  at  such 
appointed  time,  to  reconvey  the  said 
mortgaged  premises  unto  the  said  de- 
fendants, or  unto  either  of  them,  as 
this  honorable  court  shall  direct.  And 
in  default  of  such  payment,  that  the 
said  defendants  and  all  persons  claim- 
ing under  them  may  be  absolutely 
barred  and  foreclosed  of  and  from  all 
right  and  equity  of  redemption  in  and 
to  the  said  mortgaged  premises,  and 
every  part  thereof  forever.  And  may 
deliver  up  to  your  orator  all  and  every 
the  deeds,  writings  «nd  documents  in 
their  or  either  of  their  possession,  cus- 
tody or  power,  relating  to  the  said 
mortgaged  premises,  and  every  part 
thereof.  (And  that  an  account,  etc.; 
see  preceding  form.)  May  it  please 
your  honors,  etc.  (Pray  subpoena 
against  S.  M.  C.  and  6.  R.)  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)   1928. 

3.    Prayer  in  Bill  for  Foreclosure 
and  Sale, 

That  an  account  may  be  taken,  by 
or  under  the  direction  of  this  honorable 
court,  of  what  is  due  for  the  principal 
and  interest  on  the  said  mortgage,  and 
that  the  said  defendants,  or  some  one 
of  them,  may  pay  unto  your  orator  the 
money  which  shall  be  found  due  to 
him,  by  a  short  day  to  be  appointed 
for  that  purpose  by  this  honorable 
court;  or,  in  default  thereof,  that  all 
the  said  defendants,  and  their  respect- 
ive heirs,  executors  and  administrators, 
and  all  other  persons  claiming,  or  to 
claim  by,  from  or  under  them,  or  any 
of  them,  may  be  absolutely  barred  and 
foreclosed  of  and  from  all  right  ana 
equity  of  redemption  of,  in  and  to  the 
said  estates,  and  every  part  thereof; 
or,  if  on  any  account  yosr  orator  is 
not.  entitled  to  such  foreclosure,  then 
that  the  said  estates  may  be  sold,  and 
all  proper  parties  may  join  therein,  and 
that  the  money  so  due  to  your  orator 
may  be  paid  to  him  by  and  out  of  the 
money  which  shall  be   raised  by   such 


sale,  etc.,  etc.     3  Dan.  C^h.  PI.  &  ih, 
(Perkins'  ed.)  1930. 
B.    Decrees, 

1.  Decree  for  Foreclosure  at  Hear- 

ing, Mortgagor  in  Possession. 
The  court  doth  order  and  decree  that 
it  be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  compute  what  is  due  to  the 
plaintiff,  for  principal  and  interest  on 
his  mortgage  in  the  pleadings  men- 
tioned, and  for  his  costs  of  this  cause, 
such  costs  to  be  taxed,  etc.,  and  upon 
the  defendant's  paying  to  the  plaintiff 
what  shall  be  reported  due  to  him  for 
principal,  interest  and  costs  as  afore- 
said, within  months  after  the 

said  master  shall  have  made  his  report, 
at  such  time  and  place  as  said  master 
shall  appoint,  it  is  ordered  that  the 
said  plaintiff  do  reconvey  (resurrender, 
reassign)  the  mortgaged  premises  free 
and  clear  of  all  incumbrances  done  by 
him,  or  any  claiming  by,  from  or  under 
him  (or  by  those  under  whom  he 
claims),  and  deliver  up  upon  oath  all 
deeds  and  writings  in  his  custody  or 
power  relating  thereto,  to  the  'defend- 
ant, or  to  whom  he  shall  appoint.  But 
in  default  of  the  said  defendant's  pay- 
ing to  the  plaintiff  such  principal,  in- 
terest and  costs  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered  and  de- 
creed that  the  said  defendant  from 
thenceforth  do  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all 
(right,  title,  interest  and)  equity  of 
redemption  of,  in  and  to  the  mortgaged 
premises.  Liberty  to  apply.  3  IHin. 
Ch.  PI.   &  Pr.   (Perkins'  ed.)    2222. 

2.  Decree     of     Final     Foreclosure 

(Strict), 
Upon  motion,  etc.,  by  counsel  for  the 
plaintiff,  who  alleged  that  by  the  de- 
cree, dated,  etc.,  it  was  ordered  that 
it  be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  take  an  account,  etc.,  that  In 
pursuance  of  said  decree  the  said  mas- 
ter, on  the  day  of  ^ 

made  his  report,  and  thereby  certified 
that  there  would  be  due  to  the  plain- 
tiff for  principal  and  interest  on  his 
said  mortgage,  and  for  his  costs,  etc., 

on  the  day  of  ,  the 

sum  of  $ 


-,  which  the  said  de- 
fendant was  thereby  appointed  to  pay 
to  the  plaintiff  on,  etc.,  at,  etc.,  be- 
tween, etc.;  that  it  appears  by  the 
affidavit  of  the  plaintiff,  filed,  etc,  that 

he  did  attend  on  the  said day 

of  ,  at,  etc.,  from  before  the 

hour   of   — 
of  


till   after   the   hoar 
of  that  day,  in  order  te 
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receive  from  the  defendant  tlie  said 
Bum  of  $ ,  but  the  said  defend- 
ant did  not,  nor  did  any  person  on  his 
behalf,  attend  to  pay  the  said  sum,  and 
that  the  said  sum  hath  not,  nor  hath 
any  part  thereof  been  since  paid  to 
the  plaintiff,  but  that  the  whole  thereof 
still  remains  due  and  owing;  and  upon 
reading  the  said  decree,  report  and  affi- 
davit, this  court  doth  order  that  the 
defendant  do  from  henceforth  stand 
absolutely  debarred  and  foreclosed  of 
and  from  all  (right,  title,  interest  and) 
equity  of  redemption  of,  in  and  to  the 
said  mortgaged  premises.  (Take  the 
words  of  the  decree.)  3  Dan.  Gh.  Pi. 
&  Pr.  (Perkins'  ed.)   2224. 

3.  Decree  for  Sale  in  Default  of 

Payment, 
Usual  account:  Direction  for  pay- 
ment to  plaintiff,  and  reconveyance  b}' 
him.  ''But  in  default  of  defendants 
paying  to  the  plaintiff,  etc.,  it  is  or- 
dered and  decreed  that  the  said  mort- 
gaged premises,  or  a  competent  part 
thereof,  be  sold*  with  the  approbation 
of  the  master;  and  that  the  money  to 
arise  by  such  sale  be  applied  in  pay- 
ment of  what  shall  appear  to  be  due 
to  the  plaintiff  for  principal,  interest 
and  costs,  as  aforesaid,  and  be  in  the 
meantime  paid  into,  etc.,  to  the  credit 
of  this  cause."  Adjourn,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   2224. 

4.  Decree    for   Foreclosure,    Mort- 

gagee in  Possession;  Costs; 
Bepairs;  Improvements  and 
Profits;  Reconveyance;  De- 
fault; Infant. 
It  is  ordered  that  the  plaintiff's  bill 
do  stand  dismissed  as  against  the  de- 
fendant H.  S.,  with  costs,  and  that  it 
be  referred  to,  etc.,  of  this  court  to 
tax  the  said  costs;  and  it  is  ordered 
that  the  plaintiff  B.  H.  do  pay  to  tne 
said  defendant  his  costs  when  taxed, 
and  what  the  plaintiff  shall  so  pay  is 
to  be  added  to  his  own  costs,  to  be 
taxed  as  hereinafter  directed;  and  it 
is  ordered  that  it  be  referred  to  G.  F. 
C,  esq.,  master,  etc.,  to  take  the  fol- 
lowing accounts,'  that  is  to  nay:  1. 
An  account  of  what  is  due  for  prin- 
cipal and  interest  on  the  security  of 
the  premises  comprised  in  the .  inden- 
ture (or  deed)  dated,  etc.  2.  An  ac- 
count of  all  sums  of  money  paid,  laid 
out  and  expended  by  the  said  W.  M. 
or  the  plaintiff  (transferee  of  the  mort- 
gage) for  fines,  fees  and  costs,  etc.; 
and  of  all  sums  of  money  paid,  laid 
out   or   expended   by   the   plaintiff   in 


necessary  repairs  and  lasting  improve- 
ments of  the  premises  comprised  in  the 
said  indenture  (or  deed)  of  mortgage 
of,  etc.;  and  in  taking  the  said  account,- 
interest  is  to  be  computed  on  the  money 
paid  for  fines  and  fees  on  renewal,  and 
the  charges  attending  the  same,  and 
laid  out  in  repairs  ana  lasting  improve- 
ments, after  the  same  rate  of  interest 
as  the  said  mortgage  carried;  and  what 
shall  appear  to  be  due  on  tha  said 
account  is  to  be  added  to  what  shall 
be  found  due  for  principal  and  interest 
on  the  said  mortgage.  3.  An  account 
of  the  rents  and  profits  of  the  prem- 
ises comprised  in  the  indenture  (or 
deed)  of,  etc.,  or  which  without  wilful 
default  of  the  plaintiff  might  have  been 
received;  and  what  shall  be  found  due 
from  the  plaintiff  on  taking  the  said 
account  is  to  be  deducted  from  what 
shall  be  found  due  to  him  for  principal 
and  interest  as  aforesaid;  and  in  taking 
the  said  accounts,  all  just  allowances 
are  to  be  made. 

And  it  is  ordered  that  it  be  referred 
to  the  said  to  tax  the  plain- 
tiff his  costs  of  this  suit. 

And  it  is  ordered  that  upon  the  de- 
fendants or  any  of  them  paying  to  the 
plaintiff  what  shall  be  found  to  be  due 
to  him  for  principal  and  interest  as 
aforesaid,  together  with  his  costs  of 
this  suit,  within  (six)  months  after 
the  same  shall  have  been  certified,  at 
such  time  and  place  as  shall  be  ap- 
pointed, the  plaintiff  do  reconvey  and 
reassign  the  mortgaged  premises  for 
all  the  plaintiff's  interest  therein  to 
the  defendants  or  such  of  them  as  shall 
redeem,  free  and  clear  of  all  incum- 
brances done  by  the  said  W,  M.,  or 
the  plaintiff,  or  any  person  claiming 
by,  from  or  under  them,  or  either  of 
them,  and  to  deliver  up  all  deeds  and 
writings  in  the  custody  or  power  of 
the  plaintiff  relating  thereto,  upon 
oath,  to  the  said  defendants,  or  such 
of  them  as  shall  redeem,  or  to  whom 
they  shall  appoint. 

But  it  is  ordered  that  in  default  of 
the  defendants  paying  unto  the  plain- 
tiff such  principal,  interest  and  costs 
as  aforesaid,  by  the  time  aforesaid, 
the  defendants  shall  stand  absolutely 
debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in  and  to 
the  said  mortgaged  premises  comprised 
in  the  said  indenture  (or  deed),  etc. 

And  the  said  decree  is  to  be  binding 
on  the  infant  defendant  A.  N.,  unless 
he,  being  served  with  a  subpoena  to 
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to  your  orator  for  principal  money  and 
interest  on  the  security  of  the  said 
mortgaged  premises;  and  that  the  said 
defendants  may  be  decreed  to  pay  unto 
your  orator  what  shall  appear  to  be 
justly  due  and  owing  to  him  on  the 
taking  of  the  aforesaid  account,  to- 
gether with  his  costs  of  this  suit,  by 
a  short  day  to  be  appointed  by  this 
court  for  that  purpose,  your  orator  be- 
ing ready  and  willing,  and  hereby  of- 
fering, on  being  paid  his  principal 
money  and  interest  and  costs,  at  such 
appointed  time,  to  reconvey  the  said 
mortgaged  premises  unto  the  said  de- 
fendants, or  unto  either  of  them,  as 
this  honorable  court  shall  direct.  And 
in  default  of  such  payment,  that  the 
said  defendants  and  all  persons  claim- 
ing under  them  may  be  absolutely 
barred  and  foreclosed  of  and  from  all 
right  and  equity  of  redemption  in  and 
to  the  said  mortgaged  premises,  and 
every  part  thereof  forever.  And  may 
deliver  up  to  your  orator  all  and  every 
the  deeds,  writings  «nd  documents  in 
their  or  either  of  their  possession,  cus- 
tody or  power,  relating  to  the  said 
mortgaged  premises,  and  every  part 
thereof.  (And  that  an  account,  etc.; 
see  preceding  form.)  May  it  please 
y-our  honors,  etc.  (Pray  subpoena 
against  S.  M.  C.  and  G.  B.)  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)   1928. 

3.    Prayer  in  Bill  for  Foreclosure 
and  Sale, 

That  an  account  may  be  taken,  by 
or  under  the  direction  of  this  honorable 
court,  of  what  is  due  for  the  principal 
and  interest  on  the  said  mortgage,  and 
that  the  said  defendants,  or  some  one 
of  them,  may  pay  unto  your  orator  the 
money  which  shall  be  found  due  to 
him,  by  a  short  day  to  be  appointed 
for  that  purpose  by  this  honorable 
court;  or,  in  default  thereof,  that  all 
the  said  defendants,  and  their  respect- 
ive heirs,  executors  and  administrators, 
and  all  other  persons  claiming,  or  to 
claim  by,  from  or  under  them,  or  any 
of  them,  may  be  absolutely  barred  and 
foreclosed  of  and  from  all  right  ana 
equity  of  redemption  of,  in  and  to  the 
said  estates,  and  every  part  thereof; 
or,  if  on  any  account  yosr  orator  is 
not.  entitled  to  such  foreclosure,  then 
that  the  said  estates  may  be  sold,  and 
all  proper  parties  may  join  therein,  and 
that  the  money  so  due  to  your  orator 
may  be  paid  to  him  by  and  out  of  the 
money  which  shall  be   raised  by  such 


sale,  etc.,  etc.     3  Dan.  (Th.  PL   &  Pt. 
(Perkins'  ed.)  1930. 
B.    Decrees. 

1,  Decree  for  Foreclosure  at  Hear- 

ing, Mortgagor  in  Possession. 
The  court  doth  order  and  decree  that 
it  be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  compute  what  is  due  to  the 
plaintiff,  for  principal  and  interest  on 
his  mortgage  in  the  pleadings  men- 
tioned, and  for  his  costs  of  this  cause, 
such  costs  to  be  taxed,  etc.,  and  upon 
the  defendant's  paying  to  the  plaintiff 
what  shall  be  reported  due  to  him  for 
principal,  interest  and  costs  as  afore- 
said, within  months  after  the 

said  master  shall  have  made  his  report, 
at  such  time  and  place  as  said  master 
shall  appoint,  it  is  ordered  that  the 
said  plaintiff  do  reconvey  (resur render, 
reassign)  the  mortgaged  premises  free 
and  clear  of  all  incumbrances  done  by 
him,  or  any  claiming  by,  from  or  under 
him  (or  by  those  under  whom  he 
claims),  and  deliver  up  upon  oath  all 
deeds  and  writings  in  his  custody  or 
power  relating  thereto,  to  the  defend- 
ant, or  to  whom  he  shall  appoint.  But 
in  default  of  the  said  defendant's  pay- 
ing to  the  plaintiff  such  principal,  in- 
terest and  costs  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered  and  de- 
creed that  the  said  defendant  from 
thenceforth  do  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all 
(right,  title,  interest  and)  equity  of 
redemption  of,  in  and  to  the  mortgaged 
premises.  Liberty  to  apply.  3  £^. 
Ch.  PI.   &  Pr.   (Perkins'  ed.)    2222. 

2.  Decree     of     Final     Foreclosure 

(Strict), 
Upon  motion,  etc.,  by  counsel  for  the 
plaintiff,  who  alleged  that  by  the  de- 
cree, dated,  etc.,  it  was  ordered  that 
it  be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  take  an  account,  etc.,  that  in 
pursuance  of  said  decree  the  said  mas- 
ter, on  the  day  of  , 

made  his  report,  and  thereby  certified 
that  there  would  be  due  to  the  plain- 
tiff for  principal  and  interest  on  his 
said  mortgage,  and  for  his  costs,  etc., 

on  the  day  of  ,  the 

sum  of  $ 


-,  which  the  said  de- 
fendant was  thereby  appointed  to  pay 
to  the  plaintiff  on,  etc.,  at,  etc.,  be- 
tween, etc.;  that  it  appears  by  the 
affidavit  of  the  plaintiff,  flled,  etc,  that 

he  did  attend  on  the  said day 

of  ,  at,  etc.,  from  before  the 

hour   of   — 
of  


till   after  the   hour 
of  that  day,  in  order  t« 
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receive  from  the  defendant  the  said 
sum  of  $ ,  but  the  said  defend- 
ant did  not,  nor  did  any  person  on  his 
behalf,  attend  to  pay  the  said  sum,  and 
that  the  said  sum  hath  not,  nor  hath 
any  part  thereof  been  since  paid  to 
the  plaintiff,  but  that  the  whole  thereof 
still  remains  due  and  owing;  and  upon 
reading  the  said  decree,  report  and  affi- 
davit, this  court  doth  order  that  the 
defendant  do  from  henceforth  stand 
absolutely  debarred  and  foreclosed  of 
and  from  all  (right,  title,  interest  and) 
equity  of  redemption  of,  in  and  to  the 
said  mortgaged  premises.  (Take  the 
words  of  the  decree.)  3  Dan.  Ch.  Pi. 
&  Pr.  (Perkins'  ed.)   2224. 

3.  Decree  for  Sale  in  Default  of 

Payment. 
Usual  account:  Direction  for  pay- 
ment to  plaintiff,  and  reconveyance  b)' 
him.  "But  in  default  of  defendants 
paying  to  the  plaintiff,  etc.,  it  is  or- 
dered and  decreed  that  the  said  mort- 
gaged premises,  or  a  competent  part 
thereof,  be  sold*  with  the  approbation 
of  the  master;  and  that  the  money  to 
arise  by  such  sale  be  applied  in  pay- 
ment of  what  shall  appear  to  be  due 
to  the  plaintiff  for  principal,  interest 
and  costs,  as  aforesaid,  and  be  in  the 
meantime  paid  into,  etc.,  to  the  credit 
of  this  cause."  Adjourn,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   2224. 

4.  Decree    for   Foreclosure,    Mort- 

gagee in  Possession;  Costs; 
Bepairs;  Improvements  and 
Profits;  Reconveyance;  De- 
fault; Infant. 
It  is  ordered  that  the  plaintiff's  bill 
do  stand  dismissed  as  against  the  de- 
fendant H.  S.,  with  costs,  and  that  it 
be  referred  to,  etc.,  of  this  court  to 
tax  the  said  costs;  and  it  is  ordered 
that  the  plaintiff  B.  H.  do  pay  to  the 
said  defendant  his  costs  when  taxed, 
and  what  the  plaintiff  shall  so  pay  is 
to  be  added  to  his  own  costs,  to  be 
taxed  as  hereinafter  directed;  and  it 
is  ordered  that  it  be  referred  to  G.'P. 
C,  esq.,  master,  etc.,  to  take  the  fol- 
lowing accounts,'  that  is  to  say:  1. 
An  account  of  what  is  due  for  prin- 
cipal and  interest  on  the  security  of 
the  premises  comprised  in  the .  inden- 
ture (or  deed)  dated,  etc.  2.  An  ac- 
count of  all  sums  of  money  paid,  laid 
out  and  expended  by  the  said  W.  M. 
or  the  plaintiff  (transferee  of  the  mort- 
gage) for  fines,  fees  and  costs,  etc.; 
and  of  all  sums  of  money  paid,  laid 
out   or   expended   by   the   plaintiff   in 


necessary  repairs  and  lasting  improve- 
ments of  the  premises  comprised  in  the 
said  indenture  (or  deed)  of  mortgage 
of,  etc.;  and  in  taking  the  said  account,- 
interest  is  to  be  computed  on  the  money 
paid  for  fines  and  fees  on  renewal,  and 
the  charges  attending  the  same,  and 
laid  out  in  repairs  and  lasting  improve- 
ments, after  the  same  rate  of  interest 
as  the  said  mortgage  carried;  and  what 
shall  appear  to  be  due  on  tha  said 
account  is  to  be  added  to  what  shall 
be  found  due  for  principal  and  interest 
on  the  said  mortgage.  3.  An  account 
of  the  rents  and  profits  of  the  prem- 
ises comprised  in  the  indenture  (or 
deed)  of,  etc.,  or  which  without  wilful 
default  of  the  plaintiff  might  have  been 
received;  and  what  shall  be  found  due 
from  the  plaintiff  on  taking  the  said 
account  is  to  be  deducted  from  what 
shall  be  found  due  to  him  for  principal 
and  interest  as  aforesaid;  and  in  taking 
the  said  accounts,  all  just  allowances 
are  to  be  made. 

And  it  is  ordered  that  it  be  referred 
to  the  said  to  tax  the  plain- 
tiff his  costs  of  this  suit. 

And  it  is  ordered  that  upon  the  de- 
fendants or  any  of  them  paying  to  the 
plaintiff  what  shall  be  found  to  be  due 
to  him  for  principal  and  interest  as 
aforesaid,  together  with  his  costs  of 
this  suit,  within  (six)  months  after 
the  same  shall  have  been  certified,  at 
such  time  and  place  as  shall  be  ap- 
pointed, the  plaintiff  do  reconvey  and 
reassign  the  mortgaged  premises  for 
all  the  plaintiff's  interest  therein  to 
the  defendants  or  such  of  them  as  shall 
redeem,  free  and  clear  of  all  incum- 
brances done  by  the  said  W.  M.,  or 
the  plaintiff,  or  any  person  claiming 
by,  from  or  under  them,  or  either  of 
them,  and  to  deliver  up  all  deeds  and 
writings  in  the  custody  or  power  of 
the  plaintiff  relating  thereto,  upon 
oath,  to  the  said  defendants,  or  such 
of  them  as  shall  redeem,  or  to  whom 
they  shall  appoint. 

But  it  is  ordered  that  in  default  of 
the  defendants  paying  unto  the  plain- 
tiff such  principal,  interest  and  costs 
as  aforesaid,  by  the  time  aforesaid, 
the  defendants  shall  stand  absolutely 
debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in  and  to 
the  said  mortgaged  premises  comprised 
in  the  said  indenture  (or  deed),  etc. 

And  the  said  decree  is  to  be  binding 
on  the  infant  defendant  A.  N.,  unless 
he,  being  served  with  a  subpoena  to 
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show  cause  against  the  same,  shall 
within  six  months  after  he  should  at- 
tain his  age  of  twenty-one  years,  show 
unto  this  court  good  cause  to  the  con- 
trary. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2222.     See  Tripp's  Forms  134. 

C.  Order  Enlarging  Time  for  Pay- 
ment, 

The  report  of  the  master  to  whom 
it  was  referred  to  compute  and  ascer- 
tain the  amount  due  to  the  complain- 
ant in  this  cause  for  principal  and 
interest  on  his  bond  and  mortgage,  and 
tax  his  costs  in  this  suit,  having  been 
filed  and  duly  con^rmed,  from  which 
it  appears  that  there  will  be  due  to 
the  said  complainant,  for  principal,  in- 
terest and  costs,  the  sum  of  $  , 
on  the  day  of  ,  in- 
stant, which  was  the  time  ap- 
pointed by  the  said  master  for 
the  payment  thereof,  and  on  reading 
affidavits,  and  on  motion  of  Mr.  F.  S. 
K.,  solicitor  for  the  defendant,  and  on 
hearing  Mr.  W.  0.  N.,  solicitor  for  the 
complainant,  in  opposition  thereto,  it 
is  ordered  that  upon  the  said  defend- 
ant's  paying  to  the  complainant,  on 
or  before  the day  of 


instant,  the  sum  of  $- 


reported 


due  to  the  complainant  for  interest  and 
costs  on  his  said  mortgage,  by  the  said 
master's  report,  the  time  for  the  de- 
fendant's redeeming  the  said  mort- 
gaged premises  be  enlarged  for  six 
months.  And  upon  such  payment,  it 
is  ordered  that  it  be  referred  back  to 
the  said  master  to  compute  the  com- 
plainant's subsequent  interest,  and  tax 
his  subsequent  costs,  including  the  costs 
of  this  application,  and  to  appoint  a 
new  time  and  place  for  payment  of 
what  shall  be  found  due  to  the  com- 
plainant in  respect  thereof.  But  in 
default  of  the  defendant's  paying  to 
the     complainant     the     said     sum     oi 

$ by  the   time  aforesaid,  the 

said  defendant  is  to  stand  absolutely 
foreclosed.     2  Barb.  Ch.  Pr.  625. 

D.    Affidavit  of  Having  Attended  To 
Receive  Mortgage  Money. 
City  and  county  of  Albany,  ss.: 

G.  H.,  of  said  city,  being  duly  sworn, 

deposes  and  says  that  on  the  

day    of   ,    he    did,    under   and 

by  virtue  of  a  certain  power  of  attor- 
ney, duly  executed  by  A.  B.,  the  com- 
plainant  in   this   cause,   bearing   date 

the  day  of  ,  and  in 

pursuance  of  the  report  of  D.  B.  G., 
one  of  the  masters  of  this  court,  bear- 


ing date  the 


day  of 


personally  attend  and  wait  at  the  Mer- 
chant's Exchange  in  the  city  of  Al- 
bany, from  before  the  hour  of 

of  the  clock  in  the noon  of  the 

said day  of ,  until  after 


the  hour  of 


at  noon,  being  the 


time  and  place  mentioned  in  the  said 
master 's  report,  in  order  to  receive  from 
the  defendant  in  this  cause  the  sum  of 
$ f  by  the  said  report  re- 
ported due  and  directed  to  be  paid  to 
the  said  complainant  for  principal,  in- 
terest and  costs,  in  respect  of  his  mort- 
gage in  question  in  this  cause;  at  which 
time  and  place  the  said  defendant  did 
not,  nor  did  any  person  or  persons  on 
his  account  or  behalf,  attend  or  pay  to 

this  deponent  the  said  sum  of  $ -— y 

or  any  part  thereof;  and  that  the  said 

sum  of  $ still  remains  due  and 

unsatisfied  as  he  verily  believes.  2 
Barb.  Ch.  Pr.  626. 

E.  Final  Order  for  Strict  ForeeUU' 
ure. 

A  decree  having  been  made  upon  the 
hearing  of  this  cause,  on  the  ■ 

day  of last,  by  which  it  was 

referred  to  one  of  the  masters  of  this 

court  residing  in  the  county  of , 

to  compute  aud  ascertain  the  amount 
due  to  the  complainant  for  principal 
and  interest  upon  the  bond  aud  mort- 
gage mentioned  in  the  bill  in  this  cause, 
and  to  tax  the  costs  of  the  said  com- 
plainant and,  add  the  amount  thereof 
to  the  sum  which  should  be  found  due 
to  him  froD>  the  defendant,  and  to  fix 
a  time  and  place  for  the  payment  of 
the  said  principal,  interest  and  costs, 
and  ordering  that  in  default  of  the 
said  defendants  paying  the  sum  thus 
reported  due,  by  the  time  limited  for 
that  purpose,  the  defendant  should 
stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  re- 
demption of,  in  and  to  the  said  mort- 
gaged premises;  and  the  said  master 
having,  in  pursuance  of  the  said  de- 
cree, on  the  day  of 

last,  made  and  filed  his  report,  which 
has  been   duly  confirmed,   whereby   he 

certified  the  sum   of  $ to  be 

due  to  the  complainant,  for  principal, 
interest  and  costs  on  the  said  mort- 
gage, which  he  appointed  to  be  paid 
on  the  day  of  last. 


between  the  hours  of 


of  the 


dock  in  the  forenoon  and  twelve 
o'clock  at  noon,  at  the  Merchant's  Ex- 
change  in  the   city   of  }    at 
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whieh  time  and  place  G.  H.,  being  duly 
authorized  bj  the  complainant,  attena- 
ed  for  the  purpose  ol  receiving  the 
said  money,  but  neither  the  defendant 
nor  any  person  on  his  behalf  did  then 
attend  to  pay,  or  have  since  paid' or 
tendered  the  same,  as  by  the  affidavit 
of  the  said  G.  H.  now  read  appears; 
on  motion  of  W.  0.  N.,  solicitor  for 
the  complainant,  and  on  hearing  Mr. 
F.  S.  K.,  of  counsel  for  the  defendant, 
in  opposition  thereto,  it  is  ordered  and 
decreed  that  the  said  defendant  0.  D. 
do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title^  in* 
terest,  equity  and  benefit  of  redemp* 
tion  of,  in  and  to  the  said  mortgaged 
premises  as  they  are  described  in  the 
said  mortgage  and  in  the  said  decree 

of  the  day  of  •     2 

Barb.  Ch.  Pr.  626. 

F.    Complaints. 

1.  Complaint  hy  Mortgagee  Against 
Mortgagor  and  Junior  Inoum'^ 
hrancere  To  Foreclose  Upon 
Default  in  Interest,  Insurance 
Paid  by  Mortgagee,  Out- 
standing  Judgment. 

L     That  on  the  day    of 


,  18 — ,  the  defendant  (mort- 
gagor) made  his  bond  to  the  plaintiff 
under  seal,  and  dated  on  that  day,  con- 
ditioned to  pay  to  the  plaintiff 

dollars  on  (stating  condition  of  bond); 
and  thereupon  he  (together  with  the 
defendant,  naming  his  wife)  duly  made 
and  acknowledged  his  (or  their)  mort- 
gage to  the  plaintiff,  of  even  date 
therewith,  ..as  collateral,  to  secure  the 
payment  of  said  bond,  a  copy  of  which 
is  annexed  as  a  part  of  this  complaint 
(or  allege  its  legal  effect  as  follows: 
and  that  by  said  mortgage  he,  or  they) 
granted,  bargained  and  sold  to  the 
plaintiff,  his  heirs  and  assigns,  the  fol- 
lowing described  premises  (insert  de- 
scription of  premises  from  mortgage), 
which  conveyance  was  nevertheless 
upon  the  condition  that  (state  condi- 
tion of  mortgage,  with  interest  and  in- 
surance clauses). 

n.    That  said  mortgage  was  duly  ac- 
knowledged, and  on  the  day 

of ,  18 — ,  duly  recorded  in  the 

office  of  the  elerk  of  county, 

in  book  of  mortgages,  page 


days  have  elapsed  since  said 

interest  became  due  and  payable,  and 
the  plaintiff  elects  to  deem  the  whole 
principal  sum  to  be  immediately  due 
and  payable;  and  there  is  now  justly 
due  to  him  on  said  bond  and  mortgage 
■  dollars,    with   interest    from 

the  •* day  of ,  18 — ,  as 

— —  per  cent,  per  annum. 

(Where  plaintiff  has  paid  insurance, 
etc.)  IV.  That  the  defendant  (mort- 
gagor) did  not  keep  the  premises  in- 
sured (stating  breach  of  the  insurance 
covenant,  e.  g.,  thus),  but  wholly  neg- 
lected so  to  do  (or  but  on  the  contrary 
suffered  the  insurance  to  expire  on  the 

day  of  );  in  conse- 
quence   whereof    the    plaintiff    caused 

them   to   be   insured   in   the  

company  of  for  the  term  of 


from   the 


day    of 


m.    That  the  interest  on  said  bond 
and   mortgage,  which  became  payable 

on  the day  of ,  18 — ^ 

10  Still  da9  fuid  anpaid;  that  more  than 


,  18 — ,  and  paid  therefor  the 

premium  of  dollars. 

(V.  That  no  proceedings  have  been 
had,  at  law  or  otherwise,  for  the  re- 
covery of  said  moneys,  or  any  part 
thereof  (except  that  heretofore  the 
plaintiff  commenced  an  action  in  this 
court  against  the  defendant  to  recover 
on  a  promissory  note  for dol- 
lars, which  formed  •  a  part  of  the  in- 
debtedness  for   which   said   bond   and 

mortgage  was  given,  and  on  the 

day  of ,  18--,  judgment  of  non- 
suit was  given  against  the  plaintiff  on 
the  ground  that  the  mortgage  merged 
the  note). 

(Where  plaintiff  holds  other  liens.) 

VL     That   on   the  day    of 

>   18 — ^   at  ,    in    the 


court  of 


(or  before  M.  N.,  a 


justiee  of  the  peace  in  and  for  the 
town  of ),  the  plaintiff  recov- 
ered a  judgment,  which  was  duly  given 
by  said  court  (or  justice)  against  the 

defendant,  for dollars,  in  an 

action  wherein  this  plaintiff  was  plain- 
tiff (or  defendant),  and  the  defendant 
herein   was  defendant    (or    plaintiff); 

and  whieh  was  on  the day  of 

n  18— •  duly  docketed  in  the 

office  of  the  derk  of  said  county^  so 
as  to  become,  and  still  remains,  a  lien 
on  the  mortgaged  premises. 

yn.  That  the  defendants  (subse- 
quent incumbrancers)  have  or  claim 
some  interest  in,  or  Uen  on,  said  mort- 
gaged premises,  accrued  since  the  Uen 
of  said  mortgage. 

Wherefore  the  plaintiff  demands 
judgment: 

1,   Tbat  eacb  of  the  defendants^  tad 
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all  persons  elaiming  under  them,  or 
either  of  them,  subsequent  to  the  com- 
mencement of  this  action,  may  be  fore- 
closed of  all  equity  of  redemption  or 
other  interest  in  said  mortgagetl  prem- 
ises. 

2.  That  the  same  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the 
costs  and  expenses  of  this  action,  and 
the  amount  due  on  said  bond  and  mort- 
gage, and  the  amount  of  said  premium 
of  insurance  (and  of  said  juagment), 
with  interest  on  said  moneys  up  to  the 
time  of  such  payment. 

3.  That  the  defendant  (mortgagor) 
may  be  adjudged  to  pay  any  deficiency 
that  may  remain  after  applying  all  of 
said  moneys  so  applicable  thereto.  1 
Abb.  Forms  597. 

2.  Complaint  by  Assignee  Against 
Mortgagor,  Mortgagee  Who 
Guaranteed  Payment,  Grantee 
of  Equity  of  Redemption  Who 
Assumed  Mortgage  and  Jun- 
ior Incuinbrancers, 

I  and  n.  As  in  preceding  form,  sub- 
stituting the  mortgagee's  name  for  the 
words,  **the  plaintiflE.'* 

IIL     That  on  the  day    of 

j^  18 — ,  the  defendant  (mort- 
gagee), by  an  instrument  in  writing 
under  his  hand  and  seal,  duly  assigned 
said  bond  and  mortgage  to  the  plaintiff 
for  value,  and  thereby  (an4  for  a  con- 
sideration expressed  therein)  guaran- 
teed to  the  plaintiff  the  payment  of  said 
bond  and  mortgage  (or  which  assign- 
ment contained  a  covenant,  of  which 
the  following  is  a  copy,  setting  it 
forth). 

IV.     That  on  the  day  of 

— — — ,  18 — ,  the  defendant  (mort- 
gagor) and  (his  grantee)  entered  into 
an  indenture  under  their  hands  and 
seals,  whereby  the  said  (mortgagor) 
conveyed  to  said  (grantee)  the  mort- 
gaged premises,  subject  to  said  mort- 
gage, and  said  (grantee)  covenanted 
that  he  would  pay  oS  and  discharge 
the  same  as  a  part  of  the  consideration 
of  said  conveyance  (or  otherwise,  as 
the  covenant  was). 

Or,  where  the  eonve3rance  subject  to 
the  mortgage  was   not  signed  by  the 

grantee.     IV.     That  on   the  

day  of  ,   18 — ,  the  defendant; 

(mortgagor),  by  deed  dated  on  that 
day,  duly  conveyed  said  premises,  sub- 
ject to  said  mortgage,  to  the  defendant 
(owner  of  equity  of  redemption) ;  which 
deed  contained  a  covenant  on  the  part 
of  the  latter,  of  which  the  following 


is  a  copy  (copy  of  covenant  to  assume 
mortgage).  And  said  conveyance 
thereupon  was  accepted  by  said 
(grantee). 

Continue  as  in  preceding  form.  1 
Abb.  Forms  600. 

3.  Complaint,  Allegation  of  InadO' 

quacy    of    Security   and   De- 
mand for  Receiver  of  Bents 
and  Profits, 
Insert  in  either  preceding  form: 
That  the  mortgaged  premises  consist 
of   (briefly  stating  situation,  e.  g.),  a 
single  village  lot,  with  a  house  thereon, 
which   is  old   and   out   of  repair,   and 
rapidly  deteriorating;  and  the  present 
value  of  the  premises  is  about  ■ 

dollars,  and  they  are  subject  to  a  prior 
mortgage,  on  which  about dol- 
lars is  due.  That  they  are  a  scanty 
and  insufficient  security  for  the  plain- 
tiff's mortgage  debt,  and  the  defend- 
ants, who  are  personally  liable  therefor, 
are  insolvent. 
And  insert  in  the  prayer  for  relief: 
That  a  receiver  of  the  rents  and 
profits  be  appointed,  by  order  of  the 
court,  to  apply  the  same  to  tue  plain- 
tiff's demand.    1  Abb.  Forms  601. 

4.  Complaint  hy  Mortgagee  in  Pos* 

session  Against  Parties  Bn* 
titled  To  Redeem,  Seeking 
Accounting  and  Payment,  or 
Strict  Forecloswe, 
(Allege  mortgage,  default,  etc.,  as  in 
preceding  forms.) 

m.  That  after  the  mortgage  debt 
became  due  as  aforesaid,  the  plaintiff 
entered  into  possession  of  the  mort- 
gaged premises,  and  the  receipt  of  the 
rents  and  profits  thereof,  and  has  since 
continued,  and  still  is,  in  possession. 

IV.  That  the  said  rents  and  profits 
have  not  been  sufficient  in  amount  to 
equal  the  annual  interest  upon  the  said 
bond  and  mortgage  (or  state  otherwisOi 
as  the  fact  may  be). 

V.  That  the  plaintiff  has  laid  out 
considerable  expenditures  for  perma- 
nent improvements  upon  said  premises, 
to- wit  (statin?  the  general  nature  and 
value  of  same),  which  he  claims  should 
be  allowed  him  as  an  offset  against  so 
much  of  said  rents  and  profits.  And 
has  also  paid  the  sum  of dol- 
lars for  taxes  and  assessments  (or,  if 
any  prior  lien  has  been  discharged, 
state  the  nature  of  the  lien,  amount  and 
time  of  payment  of  same) ;  all  of  which 
sums  the  said  plaintiff  also  claims 
should  be  allowed  him,  and  credited  on 
his  account  against  fio  much  of  said 
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rents  and  profits;  which  several  sums, 
when  so  applied  and  credited  to  the 
said  plaintiff,  charging  the  plaintiff 
with  the  amount  of  rents  and  profits 
80  received  hj  him,  will  leave  remain- 
ing due  to  said  plaintiff,  on  his  said 
bond  and  mortgage,  about  — 
dollars. 

YI.  That  the  defendant  (junior  in- 
eumbrancer)  has,  or  claims,  an  interest 
in  said  mortgaged  premises,  under  and 
by  virtue  of  a  mortgage  thereon  from 
the  said  defendant  (mortgagor)  subse- 
quent to  the  mortgage  of  the  plaintiff; 

and   th^   defendant   has,    or 

elaims,  an  interest  therein,  etc.  (setting 
forth  generally  the  interests  of  the  re- 
spective parties). 

Vn.  That  the  plaintiff  has  applied 
to  the  said  defendants  (junior  incum- 
brancers), and  requested  them  to  pay 
the  plaintiff  the  said  sum  so  due  on  the 
bond  and  mortgage  held  by  the  plain- 
tiff, or  come  to  an  accounting  with  him 
'  thereon  for  the  said  rents  and  profits 
(permanent  improvements  and  ad- 
vances), and,  after  the  proper  charges 
and  credits,  pay  the  said  plaintiff  what 
should  appear  to  be  due  him  on  his 
said  bond  and  mortgage;  or,  in  default 
thereof,  to  release  their  right  and 
equity  of  redemption  in  said  mortgaged 
premises.  But  the  said  defendants 
have  hitherto  refused,  and  still  refuse 
so  to  dt>,  or  to  comply  with  any  part 
of  said  plaintiff's  request. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  an  account  may  be  taken 
of  what,  if  anything,  is  due  and  owing 
to  the  plaintiff  for  principal  and  inter- 
est on  his  said  bond  and  mortgage;  and 
that  an  account  may  also  be  taken  of 
the  rents  and  profits  of  the  said  mort- 
gaged premises  which  have  been  re- 
ceived by  said  plaintiff,  and  also  of 
the  expenditures  of  the  said  plaintiff 
for  permanent  improvements,  and  for 
taxes  and  assessments  (or  for  the 
amount  so  paid  for  prior  incnmbrances, 
etc.,  as  the  case  may  be). 

2.  That  the  said  defendants  pay  the 
plaintiff  what  may  be  found  due  him 
on  taking  the  said  account,  together 
with  his  costs  of  action,  by  a  short  day 
to  be  appointed  by  the  court  for  that 
purpose;  or,  in  default  thereof,  that 
the  said  defendants,  and  all  persons 
claiming  under  them,  be  absolutely  de- 
barred and  foreclosed  of  and  from  all 
right  and  equity  of  redemption  in  and 


to  the  said  mortgaged  premises,  and 
every  part  thereof,  and  that  said  de^ 
f endants  deliver  up  to  the  plaintiff  alf 
deeds,  papers  or  writings  in  their  cus* 
tody  or  power  relating  to  or  concern- 
ing the  said  mortgaged  premises,  or  an^ 
part  thereof;  and  for  such  further  re- 
lief as  may  be  just,  with  costs  of  this 
action.    1  Abb.  Forms  601. 

5.    Complaint  on  Note  and  Mort- 
gage (Short  Form). 

L     That  on  the    day    of 

-,  18 — f  the  defendant  made  his 


promissory  note  of  that  date,  and  there- 
by promised  to  pay  to  plaintiff,  or  or- 
der,     dollars,   years 

after  said  date,  for  value  received. 

II.  That  the  defendant,  on  the 
day  of y  18 — ,  to  se- 
cure the  paynient  of  said  note,  executed 
to  the  plaintiff  his  mortgage  deed,  and 
thereby  conveyed  to  the  plaintiff,  his 
heirs  and  assigns,  the  following  lands 
and  tenements,  situate  in  said  county 

of  (description  as  contained 

in  the  deed).  The  condition  contained 
in  said  mortgage  deed  was,  in  sub- 
stance, that  if  (here  set  forth  the  con- 
dition). 

HL     That  on  the   — —  day  of 

,  18 — ,  at  o'clock  a. 

m.  (or  p.  m.),  said  mortgage  was  deliv- 
ered to  the  recorder  of  said  county,  to 
be  by  him  entered  on  record,  and  was 
recorded  the  same  day  (according  to 
facts). 

IV.  That  the  said  deed  has  become 
absolute;  and  there  is  due  and  remain- 
ing unpaid  upon  said  indebtedness  the 

sum  of  dollars,  with  interest 

from  the  day  of  , 

18—. 

Wherefore  the  plaintiff  asks  that 
said  mortgage  may  be  foreclosed,  the 
said  premises  ordered  to  be  sold,  and 
the  proceeds  applied  to  the  payment  of 
said  debt,  and  execution  awarded  for 
the  balance.    1  Abb.  Forms  008. 

G.    Answers. 

1.    Answer,  Denial  of  Mortgage, 

That  he  has  not  knowledge  or  inf or^ 
mation  sufficient  to  form  a  belief  as 
to  whether  the  defendant  (mortgagor) 
ever  executed  the  bond  and  mortgage 
described  in  the  complaint,  or  whether 
the  defendant  (mortgagee),  ever  as- 
signed said  supposed  bond  and  mort- 
gage to  the  plaintiff,  or  whether 
he  is  now  the  lawful  owner  or  holder 
thereof.    2  Abb.  Forms  163. 
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2.  Answer,  Denial  of  Homing  As- 

sumed Mortgage. 

That  he  denies  that  the  defendant 
(mortgagor)  ever  executed  or  delivered 
any  deed  of  conveyance  of  the  prem- 
ises described  in  the  complaint  to  this 
defendant  (except  as  hereinafter  ad- 
mitted)  see  next  defense) ,  or  that  this 
defendant  ever  accepted  said  supposed 
deed,  or  entered  into  possession  of  said 
premises,  or  ever  in  any  manner  what' 
ever  assumed  or  agreed  to  pay  the 
mortgage  set  forth  in  the  complaint. 
2  Abb.  Forms  164. 

3.  Answer,  Non-Joinder  of  Owner 

of  Equity  of  Bedempiion. 

I.  That  after  the  making  of  the 
mortgage  in  the  complaint  described, 
and  before  this  action,  the  defendant 
X.,  being  seized  of  the  premises,  by 
his  deed  nnder  his  hand  and  seal,  dated 

on  the =—  day  of ,  18 — ^ 

duly  conveyed  the  same  to  one  M.  N., 
subject  to  said  mortgage. 

n.  That  said  M.  N.  is  still  Uving 
at  ,  and  is  now  the  owner  of 

the  equity  of  redemption  in  said  prem- 
ises.   2  Abb.  Forms  165. 

4.  Answer,    Purchaser,    Having 

BqfUiy  of  Bedemption  in  Part 
of  Premises,  Is  Entitled  To 
Have  Besidue  Sold  First, 

I.  That  after  the  making  of  the 
moxtgage  mentioned  in  the  complaint, 
and  which  the  plaintiff  seeks  to  fore- 
close, said  (mortgagor)  conveyed  to 
this  defendant  a  part  of  the  mortgaged 
premises  for  a  valuable  consideration, 
by  deed  bearing  date  on  the  ■ 
day  of                ,  18 — ,  and  recorded  on 

the  —  day  of ,  18 — ,  in 

lib.    — — —    of    conveyances,    page 

f  in  the  office  of  the  clerk  of 

the  county  of ,  which  said  por- 
tion of  the  mortgaged  premises  are  de- 
scribed as  follows  (copy  of  deserit^ 
tion). 

II.  (That  after  the  aforesaid  con- 
veyance, the  said  (mortgagor)  con- 
veyed the  residue  of  said  premises  tq 
the  defendant  W.  X.) 

Wherefore  the  defendant  demands 
that  if  a  foreclosure  be  adjudged,  all 
of  said  premises  not  so  conveyed  to 
this  defendant  be  sold  first;  and  that 
the  premises  so'  conveyed  to  this  de- 
fendant be  not  sold,  unless  a  sale 
thereof  should  be  necessary  to  satisfy 
deficiency  arising  after  the  sale  of  such 
residue.    2  Abb.  Forms  165. 


H.  Order  of  Beferenee  To  Take 
Proof  Etc. 

On   reading   and   filing  the   affidavit 

of  M.  N.,  dated  the  day  ol 

last,  stating  the  proceedingB 

herein,  and  the  affidavits  of  O.  P.  and 
Q,  B.,  therein  referred  to,  and  on  mo- 
tion of  M.  N.  for  the  plaintiff  (no  one 
appearing  in  opposition): 

Ordered  that  it  be  referred  to  B.  F., 

esq.,  of  ,  counselor-at-law,  to 

compute  and  ascertain  the  amount  due 
to  the  plaintiff,  for  principal  and  inter- 
est on  the  bond  and  mortgage  set  forth 
in  the  complaint  in  this  action  (and 
the  amounts  due  to  such  of  the  defend- 
ants as  are  prior  incumbrancers). 

(Where  the  whole  mortgage  debt  is 
not  due,  add:  and  also  to  compute  and 
ascertain  the  whole  amount  due,  and 
yet  to  become  due,  secured  by  said 
mortgage,  and  remaining  unpaid,  with 
interest;  and  to  ascertain  the  situa- 
tion of  the  mortgaged  premises,  and 
whether  the  same  can  be  sold  in  par- 
cels without  prejudice  to  the  interests 
of  the  parties;  and  if  he  shall  be  of 
opinion  that  a  sale  of  the  said  premises, 
in  one  parcel,  will  be  most  beneficial 
to  the  parties,  then  that  he  report  his 
reasons  for  such  opinion;  and  if  there 
is  a  question  among  the  defendants  as 
to  the  order  in  which  parcels  should  be 
sold,  may  add:  and  also  to  examine  and 
determine  the  order  in  which  the  said 
parcels  should  be  sold  for  the  payment 
of  the  plaintiff's  demand,  in  view  of 
the  equitable  rights  of  the  parties.) 

(W£ere  any  defendants  are  infants 
having  answered  generally,  or  are  ab- 
sentees, add:  and  also  to  take  proof 
of  the  facts  and  circumstances  stated 
in  the  complaint;  and  to  examine  the 
said  plaintiff  or  his  agent  on  oath,  as 
to  anv  payments  that  may  have  beea 
made.)    2  Abb.  Forma  621. - 

L    Judgments, 

1*  Judgment  for  Foreclosure,  N0 
Defense,  Whole  Deibt  Due. 
Ob  reading  and  filing  the  affidavit  of 
M.  N.,  showing  service  of  summons  in 
this  action  on  all  the  defendants  per* 
sonally  (except  the  defendant  W.  X., 
and  on  reading  and  filing  the  affidavits 
of  M.  N.  and  0.  P.,  showing  that  the 
summons  lias  been  served  upon  the  de- 
fendant W.  X.,  pursuant  to  an  order 
of  the  court  by  publication  of  the  same, 
and  mailing  the  same  with  the  com- 
plaint, as  therein  directed);  and  on 
reading  and  filing  tk^  «Q44v|(  ^  O. 
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P.,  the  attorney  for  the  plaintiff,  show- 
ing that  the  time  to  answer  has  ex- 
pired, and  no  demurrer  or  answer  has 
been  put  in  (except  the  answer  of  the 
defendant  U.  Y.,  who  is  an  infant, 
and  whose  answer  by  his  guardian  does 
not  ^eny  any  material  allegation  of 
the  complaint);  and  showing  that  the 
summons  and  complaint  in  this  action, 
and  due  notice  of  the  pendency  of  this 
action,  were  duly  filed  in  the  office  of 

the   clerk   of  the   county  of  , 

on  the day  of ,  18 — ; 

(a)  and  an  order  of  reference  having 
been  made  to  compute  the  amount  due 
to  the  plaintiff  upon  the  bond  and 
mortgage  set  forth  in  the  complaint 
(and  *if  any  of  defendants  are  infants, 
having  put  in  general  answer,  or  are 
absentees,  add:  and  to  take  proof  of 
the  facts  and  circumstances  stated  in 
the  complaint,  and  examine  the  plain- 
tiff or  his  agent  on  oath  as  to  any 
payments  made,  and  which  ought  to  be 
credited  on  said  bond  and  mortgage 
(b),  and  on  readiiig  and  filing  the  re- 
port of  the  referee. named  in  the  order 
of  reference,  by  which  report,  bearihg 

date   the  day    of    ^ 

18 — ,  it  appears  that  dollars 

was  due  thereon  at  the  date  of  said 
report,  (c)  Now,  on  motion  of  O.  P,, 
attorney  for  the  plaintiff: 

It  is  adjudged,  that  the  niortgaged 
premises  described  in  the  complaint  in 
this  action  as  hereinafter  set  forth,  or 
so  much  thereof  as  may  be  sufficient 
to  raise  the  amount  so  reported  due 
to  the  plaintiff  for  principal,  interest, 
and  costs,  and  which  may  be  sold  sep- 
arately without  material  injury  to  the 
parties    interested,   be   sold    by   public 

auction,  in    the    county    of 

,   by    or   under   the   direction 

of  the  sheriff  of  said  county 

(or,  by  or  under  the  direction  of  B.  P., 
who  is  hereby  appointed  referee  for  that 
purpose,  or,  who  was  heretofore  ap- 
pointed referee  in  this  action) ;  that  the 
said  sheriff  (or  referee)  give  public  no- 
tice of  the  time  and  place  of  such  sale, 
according  to  law,  and  the  practice  of 
this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become 
a  purchaser  on  such  sale;  that  the  said 
sheriff  (or  referee)  execute  to  the  pur- 
chaser or  purchasers,  a  deed  or  deeds 
of  the  premises  sold;  that  out  of  the 
proceeds  of  the  sale,  after  deducting 
the  amount  of  his  fees  and  expenses 
on  such  sale,  and  any  lien  or  liens 
upon  said  premises  so  sold,  at  th^  tim9 


of  such  sale,  for  taxes  or  assessments, 
he  pay  to  the  plaintiff  or  his  attorney 

the  sum  of  dollars  adjudged 

to  the  plaintiff  for  costs  and  charges 
in  this  action,  with  interest  from  the 
date  hereof;  and,  also,  the  amount  so 
reported  due  (d)  as  aforesaid,  together 
with  the  legal  interest  thereon,  from 
the  date  of  the  said  report;  or  so  much 
thereof  as  the  purchase  money  of  the 
mortgaged  premises  will  pay  of  the 
same;  and  that  he  take  a  receipt  of 
the  plaintiff  or  his  attorney  for  the 
amount  so  paid,  and  file  the  same  with 
his  report  of  sale;  and  that  the  pur- 
chaser or  purchasers  at  such  sale  be 
let  into  possession  of  the  premises  on 
production  of  the  deed  (and  a  certified 
copy  of  the  order  confirming  the  report 
of  sale).  That  the  said  sheriff  (or 
referee)  pay  the  surplus  money  (if 
any)  within  ^ve  days  after  the  same 
shall  be  received  and  be  ascertainable 
(in  the  city  of  New  York,  say,  to  the 
chamberlain  of  the  said  city,  and  in 
other  counties,  say),  to  the  treasurer 
of  said  county,  subject  to  the  further 
order  of  the  court,  and  take  a  receipt 
therefor,  and  file  the  same  with  his 
report;  that  he  make  a  report  of  such 
sale,  and  file  it  with  the  clerk  of  this 
court  with  all  convenient  speed. 

And  it  is  further  adjudged,  that  if 
the  proceeds  of  such  sale  be  insufficient 
to  pay  the  amount  so  reported  due  (e) 
to  the  plaintiff,  with  the  interest  and 
costs  as  aforesaid,  the  said  sheriff  (or 
referee)  specify  the  amount  of  such 
deficiency  in  his  report  of  sale;  and 
that  the  defendant  Y.  Z.  pay  the  same 
to  the  plaintiff,  with  interest  from  the 
date  of  such  report;  and  that  plaintiff 
have  execution  therefor. 

(f)  And  it  is  further  adjudged  that 
the  defendants,  and  all  persons  claim- 
ing under  them,  or  any  or  either  of 
them,  after  the  filing  of  the  aforesaid 
notice  of  pendency  of  this  action,  be 
forever  barred  and  foreclosed  of  all 
right,  title,  interest,  and  equity  of  re* 
demption  in  the  said  mortgaged  prem- 
ises  so  sold,  or  any  part  thereof. 

The  following  is  a  description  and 
the  particular  boundaries  of  the  pre/b- 
ises  to  be  sold,  as  hereinbefore  directed: 
(insert  description).  2  Abb.  Forms 
565. 

2.    Judgment    far   Foreclosure,    No 

Defense,  Part  Only  of  Debt 

Due. 

(As  in  preceding  form,  substituting 

for   the   words  between    [b]    and    [cj, 
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and  also  to  ascertain  the  sitnation  of 
said  mortgaged  premises,  and  whether 
the  same  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  par- 
ties; and  if  such  referee  would  be  of 
the  opinion  that  the  premises  cannot 
be  sold  in  parcels  without  injury  to 
the  interests  of  the  parties,  then  that 
he  report  his  reasons  for  such  opin- 
ion: 

On  reading  and  filing  said  report, 
from  which  it  appears  that  there  was 
actually  due  to  the  said  plaintift,  at 
the  date  of  said  report,  for  said  prin- 
cipal and  interest,  the  sum  of 

dollars,  and  the  whole  amount  secured 
by  and  unpaid  upon  said  bond  and 
mortgage,  with  interest  thereon,  to  the 
date  of  said  report,  is  the  sum  of 
'  dollars;  and  that  said  prem- 

ises can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties 
(here  add,  briefly,  reasons  controlling 
the  order  of  sale  if  any  are  stated  in 
the  report). 

(And  insert  at  [f]): 

And  it  is  further  adjudged,  that  said 
plaintiff  be  at  liberty  at  any  time  here- 
after, as  any  instalment  of  principal 
or  interest  shall  become  due  on  said 
bond  and  mortgage,  to  apply  to  this 
court  on  the  foot  of  this  judgment,  for 
a  further  judgment  (or,  to  apply  to  the 
aforesaid  referee,  who  is  hereby  con- 
tinued referee  for  that  purpose,  on  the 
foot  of  this  judgment,  and  procure  a 
report  of  the  amount  which  shall  then 
be  due,  to  the  end,  that  on  the  coming 
in  and  confirmation  of  such  report,  a 
judgment  may  be  made),  for  a  sale  of 
the  residue  of  said  premises  not  sold 
under  this  judgment,  to  satisfy  the 
amount  which  shall  then  be  due,  with 
interest,  and  the  costs  of  such  report 
and  sale. 

And  in  case  said  premises  shall  ail 
be  sold  under  this  judgment  to  satisfy 
the  amount  now  actually  due,  with  in- 
terest and  costs,  it  is  then  further  or- 
dered, that  the  said  plaintiff  be  at  lib- 
erty at  any  time  thereafter,  when  any 
future  instalment  of  principal  or  in- 
terest shall  fall  due  upon  said  bond 
and  mortgage,  to  apply  to  this  court 
for  an  execution  against  said  defend- 
ant, Y.  Z.,  who  is  personally  liable  for 
the  payment  of  the  debt  secured  by  the 
said  mortgage,  for  the  amount  which 
shall  then  be  due,  with  interest  and 
the  costs  of  such  application.  2  Abb. 
Forms  568. 


3,  Judgment  for  Foreclosure^  No 
Defense,  Part  Only  of  Debt 
Due,  But  Whole  Property  To 
Be  Sold. 
(As  in  I,  I,  1,  substituting  for  the 
words  between  [b]  and  [c]),  and  also 
to  ascertain  the  situation  of  said  mort- 
gaged premises,  and  whether  the  same 
can  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties;  and  if 
such  referee  would  be  of  the  opin- 
ion that  the  premises  cannot,  be  sold 
in  parcels  without  injury  to  the  in- 
terests of  the  parties,  then  that  he  re- 
port his  reasons  for  such  opinion.  On 
reading  and  filing  said  report,  from 
which  it  appears  that  there  was  actual- 
ly due  to  the  said  plaintiff,  at  the 
date  of  said  report,  for  said  principal 
and  interest,  the  sum  of dol- 
lars, and  the  whole  amount  secured 
bj  and  unpaid  upon  said  bond  and 
mortgage,  with  interest  thereon,  to  the 
date  of  said  report,  is  the  sum  of 
■■  dollars;  and  that  said  premises 
cannot  be  sold  in  parcels  without  in- 
jury to  the  interests  of  the  parties. 

(And  substituting  at  [d]  and  [ej  in 
place  of  the  word  "due,"  the  words), 
"to  be  secured  by  and  unpaid  upon 
said   bond  and  mortgage.'' 

(And  insert  at  the  end,  immediately 
before  the  last  paragraph,  which  gives 
description  of  the  premises,  the  fol- 
lowing) : 

And  in  case  the  amount  reported  as 
actually  due,  with  interest  and  the 
costs  of  this  action,  shall  be  paid  be- 
fore such  sale,  it  is  further  adjudged, 
that  said  plaintiff  be  at  liberty,  at  any 
time  hereafter  when  any  principal  sum 
or  interest  secured  by  said  bond  and 
mortgage  shall  become  due,  according 
to  the  condition  of  the  said  bond,  to 
apply  to  the  court  on  the  foot  of  this 
judgment  for  a  further  judgment  (or, 
to  apply  to  the  aforesaid  referee,  who 
is  hereby  continued  referee  for  that  pur- 
pose, on  the  foot  of  this  judgment,  and 
procure  a  report  of  the  amount  which 
shall  then  be  due  thereon,  to  the  end, 
that  upon  the  coming  in  and  confirma- 
tion of  such  report,  a  judgment  may 
be  made)  for  a  sale  of  the  said  prem- 
ises to  satisfy  the  amount  which  shall 
then  be  due,  with  interest,  and  the 
costs  of  such  (report  and)  sale. 

And  it  is  further  adjudged,  that  in 
case  the  said  premises  shall  be  sold 
under  this  judgment,  and  shall  not  pro- 
duce sufficient  to  satisfy  the  amount  so 
reported  as   secured  and  unpaid,  with 
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interest,  and  the  costs  of  this  action 
and  of  such  sale,  the  said  plaintiff  may, 
at  any  time  thereafter,  when  any 
such  deficiency  of  principal  or  interest 
shall  have  become  due  according  to  the 
condition  of  the  said  bond,  apply  to 
this  court  for  an  execution  against  said 
defendant,  Y.  Z.,  who  is  personally 
liable  for  the  payment  of  the  debt  se- 
cured by  the  said  mortgage,  to  collect 
the  amount  which  shall  be  then  due 
thereon.     2  Abb.  Fbrms  569. 

4.  Becital,  Where  Amount  Is  Com' 

puted  hy  Court. 
(As  in  I,  I,  1,  substituting  for  the 
words  between  [a]  and  [c]),  and  the 
plaintiff  having  produced  to  the  court 
satisfactory  proof  that  there  is  due 
upon  the  bond  and  mortgage  mentioned 
and  set  forth  In  the  said  complaint,  the 
sum  of  dollars,  including  in- 
terest to  this day  of , 

18 .     2  Abb.  Forms  571. 

5.  Judgment  for  Deficiency,  Against 

Mere  Surety. 

And  it  is  further  adjudged,  that  if 
the  plaintiff  is  not  able  to  collect  the 
amount  of  such  deficiency  out  of  the 
estate  of  the  said  (mortgagor,  etc.), 
upon  the  issuing  of  an  execution, 
against  his  property,  to  the  sheriff  of 
the  county  in  which  he  resides,  or  of 
the  county  where  he  last  resided  in 
this  state,  the  defendants  (the  sur- 
eties), upon  the  return  of  such  execu- 
tion unsatisfied,  pay  so  much  of  such 
deficiency  as  the  proceeds  of  the  sale 
hereinbefore  directed,  and  the  amount, 
if  any,  which  shall  have  been  collected 
of  the  said  (mortgagor,  etc.),  person- 
ally (subsequent  to  the  assignment  by 
said  sureties  to  the  plaintiff),  exclusive 
of  the  costs  and  expenses  of  the  fore- 
closure and  sale,  shall  be  less  than  the 
principal  (or,  other  limit  of  sureties' 
liability)  and  the  interest  thereon  from 
the  tim-e  of  the  commencement  of  this 
action  to  the  time  of  such  sale;  with  the 
interest  on  that  part  of  the  deficiency, 
from  the  time  of  the  said  sale  until  it 
shall  be  so  paid  by  them. 

And  it  is  further  adjudged,  that  if 
they  pay  the  amount  thus  decreed 
against  them  personally,  or  if  the  same 
is  collected  out  of  their  property,  they 
shall  have  the  benefit  of  this  judg- 
ment against  the  said  (mortgagor), 
etc.),  for  the  purpose  of  enabling  them 
to  obtain  remuneration  from  him  to  the 
same  extent,  with  interest,  but  no  fur- 
ther; either  by  a  new  execution  against 
his  property,  or  by  bringing  an  action 


thereon,  aa.they  may  think  proper.  2 
Abb.  Forms  571. 

6.    Judgment  of  Strict  Foreclomre. 

(Becitals  of  proceedings,  see  other 
forms.) 

It  is  adjudged,  that  upon  the  defend- 
ants paying  unto  the  said  plaintiff  the 
amount  which  is  so  found,  and  reported 
due  to  him,  for  principal  and  interest 

as    aforesaidj    with    dollars 

costs,  hereby  adjudged  to  the  plaintiff, 
within  six  months  after  the  entry  of 
this  judgment,  and  service  of  notice 
thereof  (with  interest  thereon  from 
the  date  of  the  above  mentioned  re- 
port, until  the  time  of  such  payment) 
at  (specifying  place  and  hours  for 
paying);  that  the  said  plaintiff  do  re- 
convey  the  mortgaged  premises  to  the 
said  defendant,  by  a  suitable  and  proper 
instrument  of  conveyance,  to  be  ap- 
proved of  by  the  court  in  case  the 
parties  cannot  agree  upon  the  form 
thereof,  free  and  clear  of  all  incum- 
brances, done  or  suffered  by  him,  or 
by  any  person  claiming  by,  from,  or 
under  him  (and  with  the  usual  cov- 
enants against  his  or  their  acts);  and 
that  he  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  said  defend- 
ant, or  to  whom  he  shall  appoint.  And 
further,  that  the  said  plaintiff  cancel 
and  discharge  such  mortgage  of  record. 
But  in  default  of  the  'said  defendant's 
paying  unto  the  said  plaintiff  such  prin- 
cipal, interest,  and  costs  as  aforesaid, 
by  the  time  limited  for  that  purpose, 
then  it  is  adjudged  that  the  said  de- 
fendant, and  all  persons  claiming  by, 
from,  or  under  him,  do  stand  absolutely 
debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in,  and  to 
the   said  mortgaged   premises. 

The  following  is  a  description,  and 
the  particular  boundaries  of  the  prem- 
ises hereinbefore  mentioned  (insert  de- 
scription).    2  Abb.  Forms  572. 

n.    BedemptioiL 

A.    Bills. 

1.    Bill   for   Bedemption   of  Mort- 
gages hy  Heir. 
To,  etc. 

Humbly  complaining,  showeth  unto 
your  honors,  your  orator,  J.  G.,  of,  etc., 
that  J.  G.,  the  elder,  late  of,  etc.,  but 
now  deceased,  and  E.,  his  wife,  now 
also  deceased,  the  late  father  and 
mother  of  your  orator,  were  in  the 
right  of  the  said  E.,  seized  in  fee  sim- 
ple of,   or  otherwise   well   entitled   to, 
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two  parcels  of  real  estate,  bounded  and 
described  as  follows:  (here  insert 
boundaries,  etc.)  And  your  orator  fur- 
ther showethy  that  the  said  J.  0.,  the 
elder,  and  E.,  his  wife,  in  or  about  the 

year  ■ ,  made  some  conveyance 

and  assignment  of  the  said  premises 
unto  W.  B.,  of,  etc.,  the  defendant 
hereinafter  named,  by  way  of  mort- 
gage for  securing  the  repayment  of  a 
certain  sum  of  money,  with  interest, 
then  advanced  to  the  said  J.  G.  by 
W.  B.,  or  by  J.  B.,  then  of,  etc.,  on 
the  part  of,  and  as  the  agent  of,  the 
said  W.  B. 

And  your  orator  further  ahoweth 
unto  your  honors,  that  the  said  W.  B., 
upon  or  soon  after  the  making  of  the 
said  security,  entered  into  the  posses- 
sion of  the  said  mortgaged  premises, 
or  into  the  receipts  of  the  rents  and 
profits  thereof,  and  hath  ever  since 
continued  in  such  possession  and  re- 
ceipt, and  the  said  W.  B.,  or  the  said 
J.  B.,  on  his  behalf,  also  possessed  him- 
self of  all  the  title  deeds  relating  to 
the  said  premises.  And  vour  orator 
further  showeth  that  the  said  J.  G.,  the 
elder,   departed   this  life   in    or   about 

the  year  ,  and  that  the   said 

E.,  having  survived  her  husband,  de- 
parted this  life  on  or  about,  etc.,  in- 
testate, and  without  having  made,  after 
the  death  of  her  said  husband,  any 
conveyance  or  disposition  of  such  right 
and  interest  as  she  retained  at  his 
death  in  the  premises,  leaving  your 
orator,  her  eldest  son  and  heir-at-law, 
who  thereupon  became  entitled  to  the 
equity  of  redemption  of  the  said  mort- 
gaged premises. 

And  your  orator  further  showeth 
unto  your  honors,  that  the  said  W.  B. 
from  time  to  time  made  some  small 
payments  to  the  said  J.  G.,  the  elder, 
in  his  lifetime,  and  after  his  death  to 
the  said  E.,  out  of  the  rents  and 
profits  of  the'  said  premises;  and  the 
said  W.  B.  applied  the  greater  part 
of  such  rents  and  profits  to  his  own 
use,  and  by  means  thereof  the  said 
W.  B.  hath  been  more  than  repaid  the 
principal  and  interest  due  to  him  on 
the  security  of  the  said  premises.  And 
your  orator  hath  frequently  applied  to 
the  said  W.  B.,  and  requested  him  to 
come  to  an  account  for  the  rents  and 
profits  of  the  said  premises  so  received 
by  him,  and  to  pay  over  to  your  orator 
what  he  should  appear  to  have  received 
beyond  the  amount  of  the  principal  and 
interest  due  to  him,  and  to  deliver  up 


the  possession  of  the  said  mortgaged 
premises;  and  your  orator  well  hoped 
that  the  said  defendant  would  have 
complied  with  such  requests  as  in  jus- 
tice and  equity  he  ought  to  have  done, 
but  that  the  said  W.  B.,  acting  in  con- 
cert with  divers  persons  unknown  to 
your  orator,  refuses  to  comply  there- 
with. To  the  end  therefore,  that,  etc. 
And  that  the  said  defendant  may 
answer  the  premises,  and  that  an  ac- 
count may  be  taken  of  what,  if  any- 
thing, is  due  to  the  said  defendant  for 
principal  and  interest  on  the  said  mort- 
gage, and  that  an  account  may  also 
be  taken  of  the  rents  and  profits  of 
the  said  mortgaged  premises,  which 
have  been  possessed  or  received  by  the 
said  defendant,  or  by  any  other  per- 
son or  persons  by  his  order  or  for  his 
use,  or  which  without  his  wilful  default 
or  neglect  might  have  been  received, 
and  that  if  it  shall  appear  that  the  said  , 
rents  and  profits  have  been  more  than 
sufficient,  to  satisfy  the  principal  and 
interest  of  the  said  mortgage,  then  that 
the  residue  thereof  may  be  paid  over 
to  your  orator;  and  that  your  orator 
may  be  permitted  to  redeem  the  said 
premises,  your  orator  being  ready  and 
willing,  and  hereby  offering  to  pay 
what,  if  an3rthing,  shall  appear  to  re* 
main  due  in  respect  to  the  principal 
and  interest  on  the  said  mortgage;  and 
that  the  said  defendant  may  be  decreed 
to  assign  and  to  deliver  up  possession 
of  the  said  mortgaged  premises  to  your 
orator  or  to  such  person  as  he  shall 
direct,  free  from  all  incumbrances  made 
by  him  or  any  person  claiming  under 
him,  and  may  deliver  over  to  your 
orator  all  deeds  and  writings  in  his 
custody  or  power  relating  to  the  said 
mortgaged  premises.  3  Dan.  Ch.  PI.  ft 
Pr.  (Perkins'  ed.)  1933. 

2.    Statements  in  Bill  far  Hedemp^ 

iian  of  Absolute  Deed  Taken 

as  Security, 
Bill  by  E.  W.,  of,  etc.,  as  assignee 
of  K.  W.,  against  A.  B..  of,  etc.,  states 

that,  on  the day  of  , 

N.  W.  was  seized  of  attract  of  land 
in  C,  containing  about  eleven  acres 
and  a  half;  that  about  one  acre  of 
this  land  had  been  sold  and  conveyed 
by  N.  W.  to  J.  F.,  who,  having  mort- 
gaged it  back  to  secure  the  payment 
of  the  consideration  money,  N.  W.  had 
entered  for  breach  of  condition,  and  to 
foreclose  the  mortgage;  that  all  but  the 
J.  F.  acre  was  incumbered  by  two  mort- 
gages, both  held  by  the  defoAdaat;  (he 
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first  being  a  mortgage  from  said  N.  W. 
to  P.  W.,  on  which  there  was  then 
due  for  principal  and  interest  the  sum 
of  $1,487.32/100,  the  defendant  being 
the  executor  and  trustee  under  the  will 
of  F.  W.,  in  that  right  holding  this 
mortgage;  and  the  second  being  a  mort- 
gage from  N.  W.  to  the  defendant, 
nominally  to  secure  the  sum  of  $1,200 
and  interest,  but  really  to  secure  such 
sums  as  might  be  advanced  by  the  de- 
fendant to  N.  W.;  and  that  on  this 
last-mentioned  mortgage  there  was  then 
due,  for  such  advances,  the  sum  of 
four  hundred  dollars. 

The  bill  further  stsMtos  that  at  the 
same  time  N.  W.  also  owed  the  defend- 
ant, personally,,  eight  dollars  10/100, 
and  to  him  as  agent  for  the  heirs  of 
N.  W.,  senior,  the  sum  of  one  hundred 
and  thirty-six  dollars  71/100;  thai 
N.  W.  was  much  embarrassed  in  his  af- 
fairs, and  at  the  pressing  solicitation 
of  the  defendant,  who  was  his  brother- 
in-law  and  of  W.  W.,  his  brother,  he 
consented  to  make  a  deed  of  the  said 
land,  excepting  the  J.  F.  acre,  to  the 
defendant,  absolute  in  form,  but  in- 
tended to  stand  as  security  for  what 
N.  W.  thus  owed;  that  the  conveyance 
was  made  for  that  purpose  only,  and 
the  defendant  went  into  possession; 
that  none  of  the  notes  held  by  the  de- 
fendant were  surrendered  or  cancelled, 
the  same  being  retained  because  the 
land  was  held  as  security  only;  that 
the  defendant  was  to  have  the  man- 
agement of  the  land  and  receive  the 
rents  and  profits,  and  apply  them  to- 
wards the  accruing  interest;  and  if 
there  should  be  any  excess,  towards  the 
principal,  and  that  N.  W.  was  to  have 
the  right  to  redeem,  at  any  time  when 
he  should  be  able  to  do  so. 

The  bill  further  states  that  after- 
wards the  defendant,  without  any  no- 
tice to  N.  W.  of  his  intention  to  sell, 
or  to  purchasers  of  the  nature  of  his 
title,  sold  the  land  by  an  absolute 
title,  to  bona  fide  purchasers,  without 
notice;  and  it  prays  for  an  account  of 
the  rents  and  profits  while  held  by  the 
defendant,  and  of  the  value  of  the  land 
when  sold,  and  that  after  deducting  the 
amount  for  which  the  land  stood  as 
security,  the  residue  may  be  p&id  to 
the  plaintiff,  who  alleges  himself  to 
be  the  assignee,  by  deed,  for  a  valuable 
consideration,  of  all  N.  W.'s  equity  in 
the  premises.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins '  ed.)  1938;  Wyman  v.  Bab- 
cock,  2  Cart.  C.  C.  SSft. 


3.    Bill    for    Bedemptum    hy    Pur- 
chaser of  Equity  of  Bedemp* 
Hon. 
To  the  judges  of  the  circuit  court  of 

the  United  States,  within  and  for  the 

district  of  Massachusetts,  sitting  in 

equity: 

W.  H.,  of  S.,  in  the  county  of  P., 
in  the  Rhode  Island  district,  a  citizen 
of  the  state  of  Rhode  Island,  brings 
this  his  bill  of  complaint  against  the 
president,  directors  and  company  of  the 
W.  bank,  a  corporation  legally  created 
under  the  laws  of  the  commonwealth 
of  Massachusetts,  and  located  and 
transacting  business  in  the  city  and 
county  of  W.  in  said  commonwealth, 
all  citizens  of  the  state  of  Massachu- 
setts. 

And  thereupon  your  orator  complains 
and  says:  That  one  S.  H.,  of  N.,  in  said 
county  of  W.,  and  commonwealth  of 
Massachusetts,  on  or  about  the  four- 
teenth day  of  October,  A.  D.  1839,  was 
seized  in  fee  simple  of,  or  otherwise 
well  entitled  to,  certain  real  estate  sit- 
uated in  said  N.,  particularly  described 
in  certain  deeds  of  conveyance  of  the 
same  to  said  S.  H.,  one  from  J.  F. 
and  S.  W.,  dated  December  17,  1821, 
and  one  from  J.  E.,  dated  October  11, 
1822,  recorded  in  the  registry  of  deeds 
for  the  county  of  W.,  book  242,  page 
32;  also  a  deed  from  J.  E.  to  said  H., 
dated  May  3,  1825,  recorded  in  said 
registry  of  deeds,  book  248,  page  457, 
copies  of  which  deeds  are  hereunto,  an- 
nexed, and  made  a  part  of  this  bill 
marked  . 

And  your  orator  further  shows,  that 
the  said  S.  H.,  on  or  about  said  four- 
teenth day  of  October,  A.  D.  1839, 
made  a  conveyance  of  said  premises, 
by  way  of  mortgage,  to  one  H.  M.  H., 
of  B.,  in  the  county  of  S.,  and  com- 
monwealth of  Massachusetts,  to  secure 
the  repayment  of  a  sum  of  money,  with 
interest  then  due  from  the  said  S.  H. 
to  the  said  H.  M.  H.;  and  that  subse- 
quently and  on  or  about  the  seventh 
day  of  March,  A.  D.  1847,  the  said  H. 
M.  H.  transferred  and  assigned  all  his 
interest  in  said  mortgage  deed,  and  in 
the  premises  therein  described,  and  in 
the  debt  thereby  secured,  to  the  defend- 
ants. Copies  of  said  mortgage  deed,  and 
of  the  assignment  thereof,  are  here- 
unto annexed,  marked,  etc.,  and  made 
a  part  of  this  bill. 

And  your  orator  further  shows,  that 
after  the  making  of  the  said  transfer, 
and   on  the  third   day*  of   December, 
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A.  D.  1849,  the  said  defendants  entered 
into  the  possession  of  the  said  mort- 
gaged premises,  or  into  the  receipt  of 
the  rents  and  profits  thereof,  and  hath 
ever  since  continued  in  such  possession 
and  receipt. 

And  your  orator  further  shows,  that 
since  the  said  mortgaged  premises  have 
been  in  the  possession  of  the  defend- 
ants, the  mills  and  principal  buildings 
thereon  have  been  destroyed  by  fire, 
and  that  the  same  were  insured  by  the 
said  S.  H.,  who  occupied  said  premises 
under  lease  from  said  defendants  for 
the  benefit  of  said  defendants,  as  fur- 
ther security  for  said  mortgage  debt, 
and  that  large  sums  have  been  paid 
to  said  defendants,  on  said  policies, 
and  that  they  still  hold  other  policies 
upon  the  machinery  in  said  mills,  which 
was  also  destroyed  by  fire,  which 
policies  have  been  assigned  to  said  de- 
fendants as  further  security  for,  and 
in  payment  of,  said  mortgage  debt,  and 
that  the  whole  amount  of  said  policies 
is  sufficient  to  cancel  the  greater  part, 
if  not  the  whole,  of  the  residue  of  said 
debt,  which  has  not  otherwise  been  paid 
by  said  S.  H.,  and  that  if  a  just  ac- 
count were  taken  of  such  payments, 
and  of  the  sums  received  or  to  be  re- 
ceived on  said  policies,  which  are  now 
due  and  payable,  and  of  said  rents 
and  profits  received  by  said  defendants, 
the  whole  of  said  mortgage  debt  would 
be  found  to  be  justly  paid  and  dis- 
charged. 

And  your  orator  further  shows,  that 

on  the day  of ,  A.  D. 

184 — ,  the  equity  of  redemption  which 
the  said  S.  H.  retained  and  owned  in 
said  property,  was  transferred  to  one 
A.  W.  P.  by  assignments  in  the  course 
of  proceedings  under  the  insolvent  law 
of  said  commonwealth  of  Massachu- 
setts, to  which  the  said  S.  H.  was  a 
party,  and  that  said  A.  W.  P.,  as  such 
assignee  of  said  S.  H.,  by  his  deed 
dated  the  24th  day  of  June,  A.  D.  1844, 
convey^ed  said  equity  of  redemption  to 
your  orator,  a  copy  of  which  deed  is 
hereunto  annexed,  marked,  etc. 

And  your  orator  further  shows,  that 
being  ths  owner  of  said  right  of  re- 
demption in  said  property,  he  has  ap- 
plied to  said  defendants  and  requested 
them  to  come  to  an  account  for  the 
rents  and  profits  of  the  said  premises 
so  received  by  them,  and  of  the  moneys 
received  by  them  from  said  S.  H.,  for 
the  interest  and  principal  of  said  debt, 
and  from  the  policies  of  insurance,  and 


to  deliver  up  the  possession  of  said 
mortgaged  premises  to  him,  upon  being 
paid  what,  if  anything,  should  be  found 
to  be  justly  due  to  them  upon  said  ac- 
count, which  your  orator  is  and  has 
been  ready  and  willing  to  pay,  and  is 
ready  to  bring  the  same  into  court,  if 
anything  shall  be  found  to  be  justly 
due  to  said  defendants  upon  the  proper 
taking  of  said  account.  And  your 
orator  well  hoped  that  the  said  defend- 
ants would  have  complied  with  such 
requests,  as  in  justice  and  equity  they 
ought  to  have  done;  but  the  said  de- 
fendants, acting  in  concert  with  divers 
persons  unknown  to  your  orator,  refuse 
to  comply  therewith,  and  insist  upon 
holding  possession  of  said  estate,  and 
foreclosing  your  orator's  right  of  re- 
demption therein,  and  retaining  said 
policies  and  the  amounts  received  there- 
on, and  said  rents  and  profits,  without 
accounting  for  the  same; 

To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can,  show  way 
your  orator  should  not  have  the  relief 
hereby  prayed,  and  the  said  defendants 
may  answer  the  premises,  and  that  an 
account  may  be  taken  of  what,  if  any- 
thing, is  due  to  the  said  defendants  for 
principal  and  interest  on  the  said  mort- 
gage, and  that  an  account  may  be 
taken  of  the  rents  and  profits  of  the 
said  mortgaged  premises,  which  have 
been  possessed  or  received  by  the  said 
defendants,  or  by  any  other  person  or 
persons,  by  their  order  or  for  their  use, 
or  which,  without  their  wilful  default 
or  neglect,  might  have  been  received; 
and  also  of  all  sums  that  may  have 
been  paid  by  said  S.  H.  or  others  to- 
wards the  principal  and  interest  of  said 
mortgage  debt;  and  also  of  the  policies 
of  insurance  and  other  securities  which 
the  said  defendants  have  received,  and 
of  the  sums  which  they  have  or  might 
have  realized  therefrom,  on  account  of 
the  principal  and  interest  of  said  debt, 
and  of  the  values  of  such  policies  and 
other  securities  now  in  their  hands,  on 
account  of  said  debt,  which  they  have 
not  sold  or  turned  into  money;  and  that 
the  said  defendants  be  ordered  to  ap- 
ply the  same  to  the  payment  of  said 
debt;  and  that,  if  it  shall  appear  that 
said  rents  and  profits,  and  the  pay- 
ments and  the  proceeds  of  said  policies 
and  other  securities  have  been  and  are 
more  than  sufficient  to  pay  the  prin- 
cipal and  interest  of  said  mortgage 
debt,  that  the  residue  may  be  paid  over 
to  your  orator;   and  that  your  orator 
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may  be  permitted  to  redeem  the  said 
premises,  your  orator  being  ready  and 
willing,  and  hereby  offering  to  pay 
what,  if  anything,  shall  appear  to  re- 
main due,  in  respect  to  the  principal 
and  interest  on  the  said  mortgage;  and 
that  the  said  defendants  may  be  de- 
creed to  deliver  up  possession  of  the 
said  mortgaged  premises  to  your  orator, 
or  to  such  person  as  he  shall  direct, 
free  from  all  incumbrances  made  by 
them,  or  any  person  claiming  under 
them,  and  may  deliver  to  your  orator 
all  deeds  and  writings  in  their  custody 
or  power  relating  to  the  said  mort- 
gaged premises,  and  that  your  orator 
may  have  such  further  and  other  relief 
in  the  premises  as  the  nature  of  this 
case  shall  require,  and  to  your  honors 
shall  seem  meet. 

May  it  please  your  honors  to  grant 
unto  your  orator  the  subpoena  of  the 
United  States  of  America,  to  be  di- 
rected to  the  said  president,  directors, 
and  company  of  the  W.  bank,  thereby 
commanding  them  at  a  certain  day, 
and  under  a  certain  pain  therein  to 
be  specified,  personally  to  be  and  ap< 
pear  before  your  honors  in  this  honor- 
able court,  and  then  Ana  there  to  an- 
swer all  and  singular  th^  premises,  and 
to  stand  to,  abide,  and  perform  such 
order  and  decree  thereca,  as  to  your 
honors  shall  seem  meet. 

W.  H. 
By  his  solicitors,  T.  A.  J^  and  B.  F.  R 
B.  &  B.,  solicitors. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
1935. 

B.     Orders. 

1.     Order  for  Inquiry  as  to  Ocot^ 
potion  Bent, 

And  it  being  alleged,  that  the  defend- 
ant has  been  in  the  actual  possession 
and  enjoyment  of  the  said  mortgaged 

premises    since    the   day    of 

,  it  is  ordered  that  the  master 
do  inquire,  whether  the  defendant  has 
been  so  in  the  possession  and  enjoy- 
ment as  alleged  of  the  whole  of  the 
premises  or  any  part  thereof,  and  if  he 
so  find,  it  is  ordered  that  he  do  set  an 
annual  value  by  way  of  occupation  rent 
thereon  during  the  time  of  the  occu- 
pation thereof,  and  charge  the  defend* 
ant  with  said  value  in  the  said  ac- 
count of  rents  and  profits.  3  Dan.  Ch 
PL  ft  Pr.  (Perkins'  ed.)  2231. 
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2.  Order  That  Account  Be  Tdken 

of  Bepairs  and  Lasting  Im- 
provements, 
And  it  is  ordered  that  the  master  do 
take  an  account  of  all  sums  of  money 
laid  out  or  expended  by  the  defendant 
in  necessary  repairs  and  lasting  im- 
provements on  the  premises  comprised 
in  the  said  mortgage,  and  let  interest 
be  computed  on  the  sums  which  shall 
appear  to  have  been  so  laid  out  in 
lasting  improvements  after  the  same 
rate  of  interest  as  the  said  mortgage 
carries,  and  let  what  shall  appear  to 
be  due  on  the  last  mentioned  account 
be  added  to  what  shall  appear  to  be 
due  for  principal,  interest,  and  costs 
on  said  mortgage.  3  Dan.  Ch.  PI.  ft  Pr. 
(Perkins'  -ed.  2232. 

3.  Order  That  Profits  Be  Applied 

to    Discharge    of    Mortgage 

Debt, 
And  let  what  shall  appear  to  be  due 
on  the  said  account  of  rents  and  profits 
be  applied,  first  in  discharging  the  in- 
terest, and  then  in  sinking  the  prin- 
cipal money  secured  by  the  said  mort- 
gage, and  if  the  same  shall  break  In 
upon  the  principal,  then  rests  are  rto 
be  made  from  time  to  time,  and  in- 
terest to  be  computed  only  on  the 
residue  thereof.  3  Dan.  Ch.  PL  ft  Pr. 
(Perkins'  «d.)   2232. 

4.  Order  for  Inquiry    as    to    De- 

terioration, 
And  it  is  ordered  that  the  master 
do  inquire  whether  the  mortgaged 
premises  have  been  deteriorated  since 
the  defendant  hath  been  in  possession 
thereof,  by  the  wilful  neglect  of  the 
defendant  in  not  repairing  the  same, 
and  to  what  extent.  3  Dan.  CK  PL 
ft  Pr.   (Perkins'  ed.)    2232. 

5.  Order   To  Inquire   as   to   Strip 

and  Waste, 
And  it  is  further  ordered  that  the 
said  master  do  take  an  account  of  all 
wood  and  timber  cut  down  and  carried 
off  by  said  C.  L.  from  said  mortgaged 
premises,  and  of  all  other  strip  and 
waste  by  said  C.  L.  committed  on  the 
said  mortgaged  premise8.r  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2232. 

6.  Order  To  Take  Account  of  In- 

surance Premiums, 
That  the  master  do  take  an  account, 
etc.,  including  the  sums  the  defendant 
has  paid  for  premiums  on  the  policy 
of  insurance  in  the  pleadings  men- 
tioned, with  interest  thereon  at  the 
same  rate  as  the  mortgage  carries.     8 
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Dan.  Ch.  PI.  &  Pr.  (Perkins'  «d.) 
2233. 

C.    Decrees. 

1.  Decree  for  Bedempiion  and  Ac- 
count  Against  Mortgagee  in 
Possession. 
(Among  other  things.)  The  court 
doth  think  fit  and  so  order  and  decree, 
that  it  be  referred  to  Mr.  A.  B.,  one 
of  the  masters,  etc.,  to  take  an  account 
of  what  is  due  to  the  defendant,  J.  B., 
for  principal  and  interest  on  his  said 
mortgage,  and  to  tax  him  his  eosts 
of  this  suit.  And  the  said  master  is 
also  to  take  an  account  of  the  rents  and 
profits  of  the  said  mortgaged  premises 
come  to  the  hands  of  the  said  defend- 
ant, J.  B.,  or  of  any  other  person  or 
persons  by  his  order  or  for  his  use,  or 
which  he  without  wilful  default  might 
have  received.  And  what  shall  be 
coming  on  the  said  account  of  rents 
and  profits  is  to  be  deducted  out  of 
what  shall  be  found  due  to  the  said 
defendant,  J.  B.,  for  principal,  interest 
and  costs.  And  for  the  better  taking 
the  said  account,  all  parties  are  to 
produce,  etc.,  as  the  said  master  shall 
direct,  who  in  taking  the  said  account 
is  to  make  unto  the  parties  all  just 
allowances.  And  what  upon  the  balance 
of  the  said  account  shall  be  certified 
due  to  the  said  defendant,  J.  B.,  for 
his  principal,  interest,  and  costs,  it  is 
ordered  and  decreed  that  the  said 
plaintiff,  A.  0.,  do  pay  the  same  unto 
the     said     defendant,     J.     B.,     within 

months  after  the  said  master 

shall  have  made  his  report,  at  such 
time  and  place  as  the  said  master  shall 
appoint,  and  that  thereupon  the  said 
defendant  do  re-surrender  (re-convey, 
re-assign)  the  said  mortgaged  premises 
unto  the  said  plaintiff  A.  O.,  or  unto 
such  person  or  persons  as  he  shall  di* 
rect,  free,  and  clear  of  all  incum- 
brances done  by  him  or  any  person 
claiming,  by,  from,  or  under  him.  But 
in  default  of  the  said  plaintiff's  pay- 
ing unto  the  said  defendant,  J.  B.,  what 
shall  be  so  certified  due  to  him  for 
principal,  interest,  and  costs  as  afore* 
said,  after  such  deductions  made  there- 
out as  aforesaid,  at  such  time  and  place 
as  aforesaid,  it  is  ordered  that  the 
said  plaintiff's  bill,  as  against  the  said 
defendant,  J.  B.,  do  from  thenceforth 
stand  dismissed  out  of  this  court,  with 
costs,  to  be  taxed  by  the  said  master. 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2231. 


2.    Dtsmissal  of  BiU  for  Bedemp- 
<fOfi,    on    FaUwe    To    Paff 
Amofini  Found  Due. 
Upon  motion,  etc.,  by  counsel  for  the 
defendant,  who  alleged  that  by  the  de- 
cree,   dated,   etc.,   it   was   referred   to 
Mr.  A.   B.,   etc.,  to  t&se  an  account, 
etc.    That  in  pursuance  of  the  said  de- 
cree, the  said  master  made  his  report, 
dated,  etc.,  and  thereby  certified  that 
there  would  be  due  to  the  defendant 
for  principal  and  interest  on  his  said 
mortgage,   and   for   his  costs,   etc.,   on 
the day  of i  the  sum 


of  $- 


-,  which  the  said  plaintiff 


was  thereby  appointed  to  pay  to  the 
defendant,  on,  etc.,  at,  etc.,  between, 
etc.;  that  it  appears  by,  etc.,  that  he 
did  attend,  etc.  (naming  the  place  and 
time  appointed)  in  order  to  receive  from 

the  plaintiff  the  said  sum  of  $ f 

but  the  plaintiff  did  not,  nor  did  any 
person  on  his  behalf,  attend  to  pay  the 
said  sum,  and  that  the  said  sum  hath 
not,  nor  hath  any  part  thereof,  been 
since  paid  to  the  defendant,  but  that 
the  whole  thereof  still  remains  due  and 
owing;  and  upon  reading  the  said  de- 
cree, the  said. master's  report,  etc.,  this 
court  doth  order  that  the  plaintiff's 
bill  do  stand  dismissed  out  of  this 
court  with  costs,  to  be  taxed,  etc.,  and 
paid  to,  etc.,  pursuant  to  said  decree. 
3  Dan.  Ch.  PI.  ft  Pr.  (Perkins'  ed.) 
2234. 

D.    Complainis. 

1.    Complaint  To  Bedeem  by  Mori" 
gagor  Against  Mortgagee, 
I.    That   on    the    day    of 


,   18 ,   the   plaintiff  having 

made  to  the  defendant  a  bond  under 
his  hand  and  seal,  dated  that  day,  con- 
ditioned to  pay,  etc.  (state  condition 
of  bond),  and,  being  owner  in  fee  (or 
otherwise)  of  the  premises  hereinafter 
described,  made  to  the  defendant  a 
mortgage  of  even  date  therewith,  to 
secure  the  payment  thereof,  whereby 
the  plaintiff  granted,  bargained,  and 
sold  to  the  defendant  the  said  prem- 
ises, upon  the  condition  nevertheless 
that  (state  condition  of  the  mortgage), 
which  said  premises  are  (bounded  and) 
described  as  follows:  (insert  description 
from   mortgage). 

II.     That   the  plaintiff  has  paid   to 
the  defendant  all  the  interest  due  on 

said dollars,  from  the  ■ 

day    of   ,    18 ,   up    to    the 

day  of f  18 ;  and 

that  on  the  day  of  — > f 
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18 ,  when  (or,  and  after)  the  said 

irortjB^age  became  due,  he  tendered  to 
the  defendant  the  sum  of dol- 
lars, together  with  all  interest  (and 
coutb)  due  thereon,  and  has  ever  since 
been  ready  and  willing  to  pay  the 
same;  but  the  defendant  refused  to  re- 
ceive the  same  or  to  deliver  up  said 
mortgage  to  be  cancelled. 

Wherefore,  the  plaintiff  demands 
judgment  that  an  account  be  taken  of 
the  amount  now  due  the  defendant  oa 
said  bond  and  mortgage  for  principal, 
interest  (and  costs);  and  that  the 
plaintiff  may  be  at  liberty  to  redeem 
said  mortgaged  premises  upon  payment 
of  whatever  may  be  found  so  due;  and 
that  the  defendant,  upon  payment 
thereof,  acknowledge  satisfaction  of 
said  mortgage,  and  discharge  the  same 
of  record.    1  Abb.  Forms  604. 

2.    Complaint  To  Bedeem  hy  Lessee. 

I.     That    on    the    day    of 

,  18 ,  the  defendant  (mort- 
gagor) being  the  owner  in  fee  of  the 
following  described  premises,  leased  the 
same  to  the  plaintiff  by  an  indenture 
dated  on  that  day,  a  copy  of  which  is 
annexed  as  a  part  of  this  complaint; 
and  that  by  virtue  of  said  lease  the 
plaintiff  entered  upon,  and  ever  since 
has  been,  and  still  is,  in  possession  of 
said  premises,  and  is  vested  with  the 
unexpired  term  thereof;  which  premises 
are  (bounded)  and  described  as  fol- 
lows:  (description). 

IT.     That   on    the   day   of 

,     18 ,     said     (mortgagor) 

made  to  the  defendant  (mortgagee)  a 
mortgage  upon  the   same  premises,   to 

secure dollars,  payable  on  the 

day  of ,  18 -. 

ni.  That  on  the  said  day  the  mort- 
gage became  due,  but  has  not  been 
paid;  and  that  said  (mortgagee)  has 
commenced  an  action  (or  proceedings 
under  the  statute)  to  foreclose  the 
same  for  such  default. 

IV.     That   on   the   day   of 

,  18 ,  the  plaintiff  tendered 

dollars  to   said    (mortgagee), 


being  the  amount  due  on  said  mortgage, 
with  interest,  and  the  costs  of  saia 
action  (or  proceeding)  up  to  that  time, 
in  redemption  of  said  mortgage,  and  has 
ever  since  been  ready  and  willing  to 
pay  the  same;  and  did  then  request 
him  to  assign  the  same  to  the  plaintiff, 
but  he  refused  so  to  do. 

Wherefore,     the     plaintiff     demands 
judgment  that  he  be    allowed    to    re- 


deem the  said  mortgage  upon  paying 
to  the  defendant  (mortgagee)  the 
amount  due  upon  the  mortgage;  and 
that  upon  such  payment  the  defendant, 
by  an  assignment  duly  executed  and 
acknowledged  by  him,  assign  said  bond 
and  mortgage  to  the  plaintiff.  1  Abb. 
Forms  605. 

E.  Order  of  Beference  To  Take  Ac^ 
count  in  an  Action  To  Be- 
deem, 

This  cause  coming  on  to  be  tried  at 
a  special  term   of   this   court   held   on 

the  day  of  ,  18 , 

before  J.  J.|  one  of  the  justices  there- 
of,  and  it  appearing  that  the  taking 
of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judg- 
ment; thereupon,  on  hearing  the  coun 
sel  for  the  respective  parties,  ordered, 
that  it  be  referred  to  R.  F.,  esq.,  as 
sole  referee,  to  take  and  state  an  ac- 
.count  between  the  several  parties  to 
this  action,  in  the  manner  and  under 
the  directions  following  to-wit: 

That  he  compute  the  amount  due 
upon  the  bond  and  mortgage  executed 
by  the  plaintiff  to  the  defendant,  Z., 
mentioned  in  the  complaint,  from  the 
8th  day  of  March,  1839,  down  to  which 
time  the  interest  appears  to  have  been 
paid. 

That  he  ascertain  (from  the  deeds 
or  otherwise)  the  consideration  paid 
by  the  purchasers  and  defendants,  X. 
and  T.,  from  the  said  Z.,  at  the  auc- 
tion sale  of  the  said  premises  made 
on  the  7th  of  November,  1850  (proceed- 
ing to  state  the  mode  of  apportioning 
the  redemption  money  among  them). 

That  he  open  and  state  an  account 
with  each  of  such  defendants,  in  which 
he  is  to  allow  such  party  his  propor- 
tion of  the  mortgage  money  so  ascer- 
tained as  aforesaid,  with  interest;  and 
also  all  taxes  and  assessments  paid  by 
him  or  those  under  whom  he  claims, 
upon  the  lots  now  held  by  him;  and 
also  any  sum  paid  for  necessary  re- 
pairs upon  the  same,  and  any  amount 
expended  for  lasting  improvements, 
with  interest  on  such  sums  respective- 
ly; and  that  he  state  and  charge  such 
party  with  any  rents  and  profits  of  such 
lots  received  by  him,  or  those  under 
whom,  he  claims,  or  by  any  one  on 
his  or  their  belief,  or  which  could  have 
been  received  without  wilful  defauft, 
with  interest. 

And  upon  the  coming  in  and  confirma- 
tion of  the  report,  the  action  may  be 
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broufi^ht  on  for  final  determination.  2 
Abb.  Forms  672. 

F.  Judgment   for   Bedemption,   Ordi- 

nary Form. 

(Becitals  of  proceedings.) 

Therefore,  it  is  adjudged,  that  the 
defendant  pay  unto   the   said   plaintiff 

— '  dollars,  the  amount  which  is 

80  found  and  reported  due  to  him,  for 
principal    and    interest     as     aforesaid 

(with   dollars   for    tne    said 

value  of  his  improvements),  and  with 

dollars  costs,  hereby  adjudged 

to  the  plaintiff,  within  six  months  after 
the  entry  of  this  judgment,  and  service 
of  notice  thereof  (with  interest  there- 
on from  the  date  of  the  above-men- 
tioned report,  until  the  time  of  such 
payment),  at  (specifying  place  and 
hours  for  paying);  and  that  the  said 
defendant  do  resurrender  the  said  mort- 
gaged premises  unto  the  said  plaintiff, 
or  unto  such  person  or  persons  as  he 
shall  direct,  free  and  clear  of  all  in- 
cumbrances, done  or  suffered  by  him, 
or  any  person  claiming  by,  from,  or 
under  him,  and  deliver  unto  the  said 
plaintiff,  on  oath,  under  the  direction 
of  the  court  if  the  parties  cannot  agree 
in  respect  thereto,  all  deeds  and  writ- 
ings in  his  custody  or  power,  relating 
to  the  said  mortgaged  premises.  But 
in  default  of  the  said  plaintiff's  pay- 
ing unto  the  said  defendant  what  is  so 
reported  to  be  due  to  him  for  prin- 
cipal, interest  (improvements),  and 
costs  as  aforesaid,  it  is  ordered,  that 
this  action  do  from  thenceforth  stand 
dismissed  out  of  this  court,  with  costs. 
2  Abb.  Forms  573. 

G.  Affldavit   "by   Mortgagee  of  Non- 

payment of  Money, 

Y.  Z.,  the  above  defendant,  being 
duly  sworn,  says:  • 

That  he  has  not,  nor  has  any  other 
person  or  persons  on  his  behalf,  at  any 
time  heretofore  received  or  been  paid 

the   sum   of  dollars,   or   any 

part   thereof,   which   by   the  judgment 

made  in  this   cause,  on  the    

day     of    ,    18 (and    the 


referee's  report  dated 


-,  made 


in  this  cause  pursuant  to  the  said  judg- 
ment), was  ordered  and  appointed  to 
be  paid  to  this  deponent;  but  that  the 
said  sum  of  dollars,  with  in- 
terest, now  remains  due  and  owing  to 
this  deponent  upon  the  mortgage,  in 
the  said  judgment  mentioned.  2  Abb. 
Forms  576. 


H.     Final  Order  Dismissing  Action  fcr 
Bedemption, 

Upon  the  judgment  in  this  cause,  en- 
tered on  the day  of , 

18 ,  and  on  reading  and  filing  due 

proof  of  service  upon  the  said  plaintiff 
more  than  six  months  since,  of  notice 
of  the  entry  of  the  same  (and  of  a 
copy  of  the  bill  of  costs  as  taxed), 
and  on  reading  and  filing  the  affidavit 
of  the  said  defendant,  showing  that  the 
amount  thereby  required  to  be  paid, 
has  not  been  paid;  but  that  the  whole 

of  the   said   sum   of  dollars 

still  remains  due  and  owing  from  the 
plaintiff  to  the  said  defendant  for  his 
principal,  interest,  and  costs;  on  mo- 
tion of  O.  P.,  of  counsel  for  the  de- 
fendant, and  on  heUring  Q.  B.,  of  coun- 
sel for  the  plaintiff,  in  opposition; 

It  is  ordered  and  adjudged,  that  this 
action  be,  and  hereby  is  dismissed,  with 
costs.    2  Abb.  Forms  576. 
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CEOSS-BEFERENCBS : 

Admirai/ty: 

Notice  of  Motion  on  Affidavit  To 
Move  for  Sale  of  Ship  and  Cargo. 
Amendments  and  Jeofails: 

Notice  of  Motion  for  Leave  To 
Amend; 

Notice  of  Motion  for  lieave  To 
Amend  Declaration; 

Notice  of  Motion  for  Leave  To 
Am^end  Complaint; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Striking  Out  Co-plain- 
tiffs and  Making  Them  Defend- 
ants; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Adding  Defendant; 
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Notice  of  Motion  for  Leave  To  Serve 
Proposed  Original '  or  Amended 
Pleading; 

Notice  of  Motion  To  Amend  by  Cor- 
recting  Fictitious   >iame; 

Affidavit  To  ObtaiA  Leave  To  Correct 
Fictitious  Name. 

Appeals: 

Application  for  Appeal; 

Petition  for  Appeal; 

Notice  of  Motion  To  Stay  Proceed- 
ings; 

Notice  of  Motion  for  Be-argument  of 
Appeal; 

Notice  of  Motion  To  Dismiss  Ap- 
peal  (a,  b); 

Motion  by  Appellant  Dismissing  Ap- 
peal; 

Motion  To  Dismiss  Appeal. 

Abbest  in  Civil  Cases: 

Notice  of  Motion  To  Vacate  Order 

of  Arrest; 
Notice  of  Motion  To  Discharge  De- 
fendant IVom  Arrest; 
Notice  of  Motion  To  Reduce  Bail; 
Notice    of   Motion    for    Enlargement 

of  Time  To  Surrender; 
Notice  of  Motion  To  Exonerate. 
Abbest  of  Jui>oment: 
Notice  of  Motion  in  Arrest  of  Judg- 
ment. 
Attachment: 

Notice   of  Motion   To  Set  Aside  or 

Discharge  Attachment; 
Notice  of  Motion  To  Discharge  At- 
tachment on  Giving  Security. 
Attdbnjsys  : 

Affidavit  for  Order  Bequiring  Plain- 
tiff's   Attorney  To    Produce    His 
Authority  To  Sue  in  Ejectment. 
Bills  of  Pabticulabs: 

Notice   of   Motion  To  Preclude  Evi- 
dence by  Beason  of  Defective  Bill; 
Notice   of   Motion   for   Judgment   of 
Dismissal  for  Not  Furnishing  Bill 
of  Particulars. 
Cebtainty  in  Pleading: 

Notice    of   Motion    To   Make   Plead- 
ings More  Definite  and  Certain. 
Ckbtiobabi: 

Notice  of  Motion  for  Certiorari. 
Change  of  Venue: 

Notice  of  Motion  To  Change  Venue 

Pursuant  to  Demand; 
Notice  of  Motion  by  Defendant  To 

Change  Venue; 
Notice    of  Motion   by    Plaintiff    To 
Change  Venue.. 
Choice  and  Election  of  Bemedies: 
Notice    of   Motion    for    Order    That 
Complainant  Elect. 


Consolidation  of  Actions: 
Notice  of  Motion  To  Consolidate  Ac- 
tions. 

Contempt: 
Notice  of  Motion  for  Attachment  for 
Contempt. 

CbSTS: 

Motion  in  Supreme  Court  for  Costs; 
Motion  To  Betax  Costs. 

Cboss-Bill  : 

Notice  of  Motion  for  Order  To  Stay 
Proceedings  in  Original  <Suit  (Cross- 
Bill  Filed). 
Default: 

Notice  of  Application  for  Judgment 
on   Default; 

Notice  of  Motion  To  Set  Aside  De- 
fault as  Irregular; 

Notice  of  Motion  To  Set  Aside  Beg- 
ular  Default. 
Deposit  in  Coubt:* 

Notice  of  Motion  for  Payment  Into 
Court; 

Notice    of   Motion    for    Payment    of 
Part  of  Claim,  or  for  Delivery  ot 
Property. 
Depositions  : 

Commission  To  Examine  Witness  for 
Purpose  of  Motion. 
Dismissal,  Discontinuance  and  Non- 
suit: 

Notice  of  Motion  for  Judgment  as  in 
Case  of  Nonsuit; 

Notice  of  Motion  To  Set  Aside  Non- 
suit, and  for  New  Trial; 

Special  Motion  by  One  Defendant 
To  Dismiss  for  Want  of  Jurisdic- 
tion of  Person; 

Notice  of  Motion  That  Bill  Be  Dis- 
missed for  Want  of  Prosecution. 

DiVOBCE : 

Notice   of   Motion   for  Alimony  and 

Costs. 
Duplicity  : 
Notice  of  Motion  To  Compel  Election 

Between  Several  Counts  for  Same 

Cause  of  Action. 
Notice   of  Motion   To  Take  Evasive 

Answer  Off  File; 
Equity   Jubisdiction    and   Pbocedube: 
Notice  of  Motion  for  Decree; 
Notice  of  Mk)tion   To  Vacate  Enrol- 
ment of  Decree. 
Piling: 

Motion  To  Dismiss,  Failure  To  File 

Pleading. 
Pbivolous  and  Sham  Pleadings: 

Notice   of   Motion    for  Judgment   on 

Frivolous   Pleadings; 
Notice    of    Motion     To     Strike     Out 

Sham  Plea; 
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Notice  of  Motion  To  Strike  Out 
Sham  Answer; 

Notice  of  Motion  To  Strike  Out  One 
Defense  as  Sham,  and  for  Judg- 
ment on  Other  as  Frivolous. 

Gabnishment: 

Motion  To  Dismiss  Writ  by  Gar- 
nishee, Debt,  if  Any,  a  Balance  in 
Partnership  Account. 

Injunctions  : 

Notice  of  Motion  for  Special  Injunc- 
tion; 

Notice  of  Motion  To  Dissolve  In- 
junction; 

Notice   of  Motion  for  Injunction; 

Notice  of  Motion  for  Injunction  in 
Interpleader; 

Order  To  Show  Cause  Why  Injunc- 
tion Should  Not  Issue,  With  Be- 
straint  Meanwhile; 

Preliminary  Injunction,  With  Order 
To  Show  Cause; 

Injunction  Against  Banking  Cor- 
poration, With  Order  To  Show 
Cause  Why  Beeeiver  Should  Not 
Be  Appointed; 

Notice  of  Motion  To  Dissolve  or  To 
Modify   Injunction; 

Notice  of  Motion  To  Ascertain  Dam- 
ages by  Injunction; 

Notice    of    Motion    To   Confirm    Be- 

Sort    of   Beferee    on    Damages    by 
Qjunction. 

Issues  in  Pleading  and  Practige: 

Notice   of   Motion   for  an   Issue   at 
Law. 
Judgments  : 

Notice  of  Motion  for  Judgment  on 
Frivolous  Demurrer; 

Notice  of  Motion  for  Judgment  Dis- 
missing Action; 

Notice  of  Motion  for  Judgment  on 
Failure  To  Beply; 

Notice  of  Motion  for  Judgment  Non 
Obstante  Veredicto; 

Notice  of  Motion  Po  Set  Aside  Final 
Judgment  as  Irregular; 

Notice  of  Motion  To  Set  Aside  In- 
terlocutory Judgment  as  Irregular. 
Judgments  and  Degrees,  Enfoboement 

or: 

Notice  of  Motion  To  Set  Aside  Fieri 
Facias  as  Irregular; 

Notice  of  Motion  To  Set  Aside 
Capias  Ad  Satisfaciendum  as  Ir- 
regular; 

Notice  of  Motion  To  Set  Aside  Ex- 
ecution. 
Judgments  and  Degrees,  Bevival  of: 

Notice  of  Motion  To  Vacate  Order 
Beviving  Judgment; 


Notice   of   Motion   To  Bevive   Dor- 
mant Judgment. 

Judicial  Sales: 

Notice   of   Motion   To  Compel     Fur- 
chaser  To  Complete  His  Purchaee. 

Juries  and  Jurors: 

Notice  of  Motion  for  Foreign  Jury; 
Notice   of   Motion   for   Special    Jury 

(a,  b); 
Application  for  Elisors   To  Summon 
Special  Jury  in  Criminal  Case. 

Mandamus  : 

Notice    of  Motion   for  a   Mandamus 
(a,  b). 
New  Trial: 
Notice  of  Motion  for  a  New  Trial, 

General  Form; 
Notice  of  Motion  for  New  Trial  on 

the   Merits; 
Notice  of  Motion  To  Set  Aside  Ver- 
dict   and    for    New   Trial    for    Ir- 
regularity; 
•    Order  To  Show  Cause  on  Motion  for 
a  New  Trial  on  Judge's  Minutes. 

Officers  : 

Notice    of    Motion    of    Substitution 
of  Officer's  Successor. 

Ord^s  of  Court: 
Notice  of  Settlement  of  Order; 
Notice  of  Motion  To  Discharge  Order 
for  Irregularity. 

Parties: 

Notice    of    Motion    for   Leave    That 
Wife  Answer  Separately. 
Paupers: 

Notice  of  Application  for  Admission 
To  Prosecute  in  Forma  Pauperis. 
Privilege:  % 

Order  To  Show  Clause  Why  Defend- 
ani  Should  Not  Be  Discharged  on 
Ground  of  Privilege. 
Process : 
Notice  of  Motion  To  Set  Aside  Capias 
for  Irregularity. 
Beceivers  : 
Notice  of  Motion  for  Appointment  of 

Beeeiver; 
Notice    of    Motion    To    Beview    Ap- 
pointment of  Beeeiver; 
Notice    of   Motion    To    Instruct   Be- 
eeiver; 
Notice  of  Motion  To  Discharge  Be- 
eeiver; 
Notice  of  Beeeiver 's  Petition  for  Di- 
rections as  to  Distribution. 
Becognizancbs: 
Notice  of  Motion. for  Ezoneretur  of 
Bail. 
Beferences  : 
Notice  of  Motion  for  Beferenee; 
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Notiee  of  Motion  To  Bet  Aside  He- 
port  of  Beferee; 

Notice    of   Motion    To   Refer    Cause 
(Code). 
Bemoyal  of  Causes  : 

Notice    of   Motion    for    Bemoval    of 
Cause. 
Reviyob: 

Notice  of  Motion  To  Revive  on 
Death  or  Disability  of  Plaintiff; 

Notice  of  Motion  To  Revive  Action, 
or  To  Serve  Supplemental  Com- 
plaint; 

Notice  of  Motion  To  Abate  Action 
Unless  Revived; 

Notice  of  Motion  on  Behalf  of  Plain- 
tiff on  Death  or  Disability  of  De- 
fendant. 
Becdbitt  fob  Costs: 

Notice  of  Motion  To  Pile  Security 
for  Costs. 
Service  of  Pbogbss  and  Papers: 

Affidavit  of  Service  of  Notice  of  Mo- 
tion. 
Sheriffs  and  Constables: 

Notice  of  Motion  To  Stay  Proceed- 
ini^s  Against  Sheriff; 

Notice  of  Motion  To  Set  Aside  At- 
tachment   Against    Sheriff    as    ir- 
regular. 
Stay  of  Pbogeedinos: 

Notice  of  Motion  for  Injunction  To 
Stay  Proceedings  at  Liaw; 

Order  To  Stay  Proeeedings  for  Mo- 
tions in  General. 
Striking  Out: 

Notice  of  Motion  To  Strike  Out 
Counts; 

Notice  of  Motion  To  Strike  Out 
Plea; 

Notice  of  Motion  To  Strike  Out 
Irrelevant  Answers; 

Notice    of   Motion    To    Strike    Out 
Irrelevant  or  Redundant  Matter. 
SuppiiSMSNTAL  Pleading: 

Notice  of  Mx>tion  for  Leave  To  f^le 
Supplemental    Complaint. 

SUPPLEliENTABY  PROGBEDINOS: 

Notice  of  Motion  for  an  Attachment 
in  Supplementary  Proceedings. 
Time  To  Plead: 

Notice  of  Motion  To  Enlarge  Time 
To  Plead. 
Trial; 

Notice  of  Motion  To  Strike  Cause 
From  Calendar  for  Not  Serving 
Papers. 

It    Notices. 

A.    Notice  of  Motion^  General  Form, 

; court.    C.  D.  ads.  A.  B. 

Sir,  please  to  take  notice,  that  upon 


the  affidavit  (or  affidavits),  with  a 
copy  (or  copies)  whereof  you  are  here- 
with served,  this  court  will  be  moved, 
at  the  next  special  term,  to  be  held 
at  the in  the  city  of -, 


on  the  first  Tuesday  of 


next, 


that    (state    the    relief    to    be    moved 

for).     Dated^  ,  18 

Yours,  etc., 
G.  H.,  defendant's  attorney. 
To   E.    P.,   esq., 

Plaintiff's  attorney. 
Burr.  App.  205,  |399. 

Note, — It  has  not  been  definitely  laid 
down  when  an  application  for  an  or- 
der should  be  by  petition  and  when 
by  motion.  There  is  propriety,  it  would 
seem,  in  moving  by  petition  when  the 
application  is  in  behalf  of  a  person 
not  already  named  as  a  party,  or  in 
behalf  of  one  not  sui  juris. 

B.    Notice  of  Motion^  General  form 
{Code). 
(Title  of  the  cause.) 

Please  take  notice,  that  on  the  affi- 
davit of  which  a  copy  is  herewith 
served,  the  undersigned  will  move  the 
court,    at    a   special    term    to    be    held 

at  ,   on   the  day   of 

y   18 y  at  o'clock 


in  the 


-»  noon,  or  as  soon  there- 


after as  counsel  can  be  heard  (state 
the  relief  to  be  moved  for). 

(Signature.) 
(Date.) 
(Address.) 

2  Abb.  Forms  229. 

O.    Notice  of  Motion,  General  Form 
(Equity). 
In  chancery.     (Title  of  canse.) 

Take  notice  that  this  honorable  court 
will  be  moved,  for  and   on  behalf   of 

the  plaintiff,   on   the  day  of 

y  instant  (or  next),  that  (state 

the   relief  to  be  moved   for).     Dated 

this  —  day  of  ,  18 . 

A.  B.,  plaintiff's  solicitor. 

To  Mr.  and  Mr. , 

Solicitors  for  the  defendants. 

3  Dan.  Oh.  PI.  &  Pr.  (Perkins'  ed.) 
2149. 

D.  Notice  of  Motion  for  Order  To 
Enter  Order  Nunc  Pro  Tunc, 

(Commencement  of  notice  of  motion 
as  in  I,  B.)  That  the  order  made  in 
this  cause,  dated  on  the  — —  day 

of  ,   18 — — ,   which   has   been 

drawn  up,  but  by  mistake  omitted  to 
be  entered  within  the  time  limited 
therefor  (by  the  rules  of  this  court), 
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may  be  entered  nunc  pro  tune.  2  Abb. 
Forms  693. 

E.  Countermand  of  iifoiice, 

(Title  of  the  cause.) 

Take  notice,  that  I  hereby  counter- 
mand  the   notice   of    (designating  it)^ 

dated  on  the day  of 

last,  and  heretofore  served  on  you  in 
this  action,  (and  I  hereby  offer  to  pay 
your  costs  of  opposing  said  motion). 

(Signature.) 
(Date.) 
(Address.) 

2  Abb.  Forms  693. 

F.  Order  To  Show    Cawe^    General 

Fortn. 
(Title  of  cause.) 

On  the  foregoing  affidavit  (and  on 
the  pleadings),  (and  demand  therein 
mentioned),  let  the  plaintiff  show  cause 
at  a  special  term  to  be  held  at 


on  the  day  of  ■■,   at 

o'clock  in  the noon, 

or  as  soon  thereafter  as  counsel  can 
be  heard,  why  (state  the  relief  to  be 
moved  for)  should  not  be  (state  the 
relief  to  be  granted),  (and  why  the 
defendant  should  not  have  the  costs 
of  this  motion),  (and  such  other  re- 
lief as  may  be  just).  (And  until  the 
determination  of  this  nrotion  that  all 
proceedings  on  the  part  of  the  plaintiff 
be  stayed.)  (And  particularly  [stat- 
ing any  proceeding  desired  to  be 
stayed].)     2  Abb.  Forms  245. 

Note. — This  form  is  placed  here  be- 
cause in  many  jurisdictions  the  order 
to  show  cause  serves  principally  as  a 
short  notice  of  a  motion. 

n.    AffldavitB. 

A.    Affidavit,  General  Form. 
(Title.)     (City  and)  county  of  , 


John  Doe,  of 


(and.  if  there 


are    two    deponents,    Richard   Boe   of 

,  severally)  being  duly  sworn, 

says  (each  for  himself)  that  he  is  an 
agent  of  the  plaintiffs  (or  other  de- 
scription of  the  deponent). 

(Statement  of  facts.) 
John  Doe, 
Bichard  Boe,  his-fmark. 

Sworn  (or,  affirmed)  before  me,  this 
day     of     f     186 — , 

(Official    designation.) 
1  Abb.  Forms  4. 

Note,— Omit  title  if  action  not  pend- 
ing. 

Note. — ^It  is  a  common  fault  in  draw- 


ing affidavits  to  state  matters  in  in- 
ducement previous  to  the  beginning  of 
the  oath,  (as  "John  Doe,  one  of  the 
parties  above  named,  being  duly  sworn, 
on  oath,  says,"  instead  of  "John  Doe, 
being  duly  sworn,  on  oath,  says,  he  is 
one  of  the  parties  above  named"). 
This  has  carried  reversible  error  into 
records. 

In  some  jurisdictions  a  practice  bas 
grown  up  of  attaching  to  the  affidavit 
by  a  party  in  support  of  a  motion  a 
prayer  for  the  relief  desired  similar 
to  that  in  case  of  a  petition. 

B.    Jurats, 

1.    Jurat  to  Affidavit,    Where   D^ 
ponent  Is  a  Lunatio, 

Sworn  before  me,  this day 

of  ,  18 ,  I  having  first  ex- 
amined the  deponent,  a  lunatic,  as  to 
the  state  of  his  mind,  and  he  appearing 
to  me  to  be  now  of  sound  mind,  capable 
of  understanding,  and  actually  under^ 
standing,  the  nature  and  contents  here- 
of. 


(Official  designation.) 
1  Abb.  Forms  6. 

2.  Jurat,  Where  Deponent  Is  a  Vat* 

eigner. 

Sworn  before  me,  this  day 

of 18 f    I    having     first 

sworn  M.  N.,  an  interpreter,  to  inter- 
pret truly  the  same  to  the  deponent, 
who  is  a  foreigner  not  understanding 
the  language,  and  he  having  so  inter- 
preted the  same  to  deponent. 

(Signature  as  above.) 

1  Abb.  Forms  6. 

3.  Jurat  to  Affidavit,   Where  De- 

ponent Is  Blind,  or  Illiterate, 

Sworn  before  me,  this day 

of  ,  18 ,  the  same  having 

been  in  my  presence  (or,  by  me)  read 
to  the  deponent,  he  being  blind  (or, 
illiterate),  and  he  appearing  to  me  to 
understand  the  same. 

(^nature  as  above.) 
1  Abb.  Forms  6. 

in.    Motion  in  Writing. 

For  forms,  see  cross-references  above 
under  this  title,  and  2  Standard  Paoa 
900,  915. 

Note.—rThe  statutes  of  some  states 
require  certain  motions  to  be  in  writ- 
ing and  to  be  filed  in  the  action.  This 
filing  of  a  written  motion  is  not  the 
making  of  a  motion;  it  mnst  be  called 
up  in  court  on  notice  the  same  as  any 
other  motion* 
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HnLTIFABIOXmNB8& 
Demurrer  in  Equity  for  Multifariousness 

The  demurrer  of  C.  D.,  defendant,  to 
the  bill  of  complaint  of  A.  B.,  com- 
plainant. 

This  defendant  (or,  these  defendants 
respectively),  by  protestation,  not  con- 
fessing or  acknowledging  all  or  any 
of  the  matters  and  tMngs  in  the  said 
complainant's  bill  to  be  true,  in  such 
manner  and  form  as  the  same  are  there- 
in set  forth  and  alleged,  doth  (or,  do) 
demur  thereto,  and  for  cause  of  demur- 
rer ^howeth  (or,  show)  that  it  appears 
by  the  said  bill  that  the  same  is  ex- 
hibited by  the  said  complainant  against 
this  defendant  and  T.  M.,  W.  P.  and 
N.  W«  as  defendants  thereto,  for  sev- 
eral dlstinet  matters  and  causes,  in  many 
whereof  as  appears  by  the  said  bill,  this 
defendant  is  in  no  way  interested;  and, 
by  reason  of  such  distinct  matters,  the 
said  bill  is  drawn  out  to  a  consider- 
able length,  and  this  defendant  is  com- 
pelled to  take  a  copy  of  the  whole 
thereof;  and  by  joining  distinct  mat- 
ters together  which  do  not  depend  on 
each  other,  the  proceedings  in  the 
progress  of  the  said  suit  will  be  in- 
tricate and  prolix,  and  this  defendant 
put  to  unnecessary  charges  and  ex- 
penses, in  matters  which  in  no  way  re- 
late to  or  concern  him.  Wherefore  this 
defendant  (or,  these  defendants)  de- 
mands the  judgment  of  this  honorable 
court  whether  he  shall  be  compelled 
to  make  any  further  or  other  answer  to 
the  said  bill  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
eosts  in  this  behalf  sustained.  2  Barb. 
Ch.  Pr.  406. 

Demurrer  in  Equity    for    MuUifariomS' 
nese  (&). 

''That  it  appears  by  the  said  bill 
that. the  same  is  exhibited  by  the  com- 
plainant Isaac  N.  jenness,  and  the  sev- 
eral other  persons  therein  named  as 
complainants  thereto,  for  distinct  mat- 
ters and  causes,  in  several  whereof,  as 
appears  by  the  said  bill,  the  said  com- 
plainants are  not  in  any  manner  in 
common  or  jointly  interested  or  con- 
cerned, and  that  the  bill  is  multifari- 
ous, and  that  the  said  eomplainants 
have  not,  in  and  by  their  said  biH, 
made  or  stated  such  a  case  as  entitled 
them  in  a  court  of  equity  to  any  relief 
from  or  against  this  defendant  touch* 


ing  the  matters  contained  in  said  said 
bill,  or  any  of  such  matters."  Jen- 
ness V,  Smith,  04  Mich.  91,  30  JN.  VV. 
909. 
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L    Complaint. 

A.    Complaint  Against  City,  General 
Form, 

The  plaintiff  complaining  of  the  de- 
fendant, a  municipal  corporation  created 
by  the  laws  of  this  state,  alleges: 
I.     (Set  forth  cause  of  action.) 
n.     And  this  plaintiff  further  shows 
that  heretofore,  and  on  or  about  the 
day  of ,  he  presented 


in  writing  to  the  comptroller  of  the 
city  of  Kew  York  the  claim  hereinbe- 
fore set  forth,  upon  which  this  action 
is  founded,  for  adjustment,  and  that 
at  least  twenty  days  have  elapsed  since 
such  presentation  of  the  claim. 

m.    And  this  plaintiff  further  shows 
that  heretofore,  and  on  or  about  the 

day  of ,  and  after  the 

[expiration  of  the  said  twenty  days,  he 
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made  a  second  demand^  in  writing,  upon 
the  said  comptroller,  for  the  adjust- 
ment of  the  said  claim,  but  the  said 
comptroller  has  hitherto  wholly  neg- 
lected and  refused  to  make  an  adjust- 
ment or  payment  thereof.  1  Abb.  Forms 
139. 

Note. — ^Use  care  in  examining  char- 
ter and  statutes  for  special  provisions 
as  to  acts  preliminary  to  action. 

B.    Complaint    Against    Municipality, 
Neglect  of  Exoiwation  in  Street, 

I.  That  the  defendants  are  a  munic- 
ipal corporation,  duly  organized  under 
the  laws  of  this  state. 

n.  That,  among  other  things,  it  is 
by  their  charter  made  their  duty  to 
keep  the  streets  in  said  city  in  good 
order,  and  at  all  times  properly  protect 
any  excavations  made  in  said  streets. 
That  they  accepted  said  charter  im- 
posing said  duty,  and  undertook  the 
performance  thereof  prior  to  the  year 
1855. 

in.     That   a  certain  street   in   said 

city,   known   as  =^ ,   was  and  is 

much  traveled  and  used  by  the  citizens 
thereof  and  others;  so  much  so,  that 
said  duty  of  said  defendants  as  to  said 
street  was,  and  became  at  the  time 
thereinafter  mentioned,  a  matter  of 
public  and  general  concern. 

IV,     That  on  or  about  the  — ' 

day  of  ,   18 >  a  deep  and 

dangerous  hole  or  trench  was  excavated 
in  said  street,  and  suffered  by  the  de- 
fendants, during  a  night  on  or  about 
said  day,  to  remain  open,  exposed,  and 
without  proper  protection  or  notice  to 
citizens  and  travelers  against  accidents, 

y.  That  the  plaintiff .  on  the  night 
aforesaid  was  lawfully  traveling  on  said 
street,  and,  wholly  unaware  of  danger, 
was  accidentally,  and  without  fault  or 
negligence  on  her  part,  precipitated 
into  said  hole,  whereby  she  received 
great  bodily  injury,  and  was  made  sick, 
sore,  lame,  and  disabled  for  the  space 

of ;  during  all  which  time  she 

thereby  suffered  great  pain,  and  was 
thereby  then  and  there  hindered  from 
attending  to  her  business  and  domestic 
affairs,  and  has  ever  since  remained  and 
continued  sick,  sore,  lame,  and  dis- 
abled; and  was  put  to  great  expense 
in  trying  to  be  cured,  and  has  suffered, 
and  still  continues  to  suffer  great  pain 
of  body  by  means  of  such  injuries,  to 

her  damage  dollars.     1   Abb. 

Forms  446. 


C.  Complaint  Against  City  or  Coun^ 
for  Damage  Done  by  Mob  or 
Biot, 

I.  That  at  and  before  the  tiniet 
hereinafter  mentioned,  the  plaintiff  -Wnn 
the  occupant  of  the  store  and  base- 
ment, with  appurtenances,  in  the  build- 
ing known  as  No. ,  in  -^ 

street,  in ^  and  therein  he  con- 
ducted a  business  as  a  gunsmith,  and 
dealer  in  guns,  pistols,  gun  materials 
and  fittings,  and  military  equipments, 
fishing  tackle,  apparatus,  and  equip- 
ments. 


IL     That  on    the 


day    of 

,  18 ,  and  less  than   three 

months  before  the  eommeneement  of 
this  action,  a  mob  of  disorderly  and 
riotous  persons  collected  together  in 
said  (town)  and  created  a  riot. 

m.  That  on  said  day  the  rioters 
broke  into  the  plaintiff's  said  store  and 
premises,  and  carried  away  therefrom 
and  destroyed  his  goods  and  merchan- 
dise. (That  a  number  of  articles  he 
was  able  to  and  did  save  from  the 
rioters,  by  concealing  them  in  the  said 
basement.  That  he  used  all  diligence 
to  prevent  the  breaking  open  of  his 
store  and  the  destruction  and  injury 
of  his  aforesaid  property,  bnt  was  un- 
able to  prevent  the  same.) 

rv.  That  on,  etc.,  being  apprised  of 
a  threat  or  attempt  on  the  part  of  the 
rioters  to  destroy  or  injure  his  property, 
he  immediately  notified  the  mayor  of 
said  city  (or,  the  sheriff  of  said  county; 
ox*  where  the  action  is  against  the 
mayor  or  sheriff,  notified  the  defend- 
ants) of  all  the  facts  brought  to  his 
knowledge  in  relation  to  such  threai»dr 
attempt. 

y.  That  the  said  defendants,  though 
having  due  notice  of  the  said  riot  im- 
mediately upon  its  breaking  out,  did  not 
themselves  protect  the  plaintiff's  prop- 
erty, but  neglected  so  to  do. 

yi.  That  the  value  of  his  said  goods 
and  chattels  so  destroyed  or  injured  by 

the  said  rioters  was  dollars, 

after  dedueting  the  value  of  all  goods 
returned  to  him  by  the  police,  as  re- 
taken  from   the   rioters;    and   he   also 

sustained  dollars  damage,  by 

the  breaking  of  his  store,  and  injury 
to  the  building,  and  the  breaking  up 
of  his  business  for days  there- 
after by  reason  of  the  destruction  of 
his  stock  of  goods.    1  Abb.  Forms  460. 
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D.  Complaint  To  Seoover  Agreed 
Damages  for  Property  Illegally 
Taken  for  Publio  Improvement. 

1.  That  the  defendant  is  a  body 
eorpoTate,  duly  created  and  organized 
by  and  under  the  laws  of  said  state. 

2.  That  heretofore,  to-wit,  on  the 
eighth  day  of  February^  1873,  plaintiff 
was  seized  and  possessed  in  fee  simple 
of  a  certain  lot  or  parcel  of  land  situate 
in  the  town  of  Chester,  at  the  south- 
east corner  of  Main  and  Columbia 
streets,  containing  a  frontage  on  said 
Main  street  of  twenty-three  feet,  and  a 
depth  on  Columbia  street  of  two  hun- 
dred and  nineteen   feet. 

3.  That  at  the  date  above  named, 
defendant,  through  its  officers  and 
agents,  and  for  the  purpose,  as 
it  is  alleged,  of  widening  said  Main 
street,  entered  upon  and  seized  and 
dedicated  to  the  public  use  the  whole 
of  the  front  of  said  lot,  bounding  a 
distance  of  twenty-three  feet  on  Main 
street  and  to  the  depth  of  twelve  feet, 
against  the  protest  and  objections  of 
plaintiff,  and  to  his  damage  $500. 

4.  That  plaintiff,  at  the  time  of  said 
seizure,  had  begun  to  erect  a  certain 
building  of  brick  on  his  said  premises; 
and  in  consequence  of  said  seizure  of 
a  part  thereof  was  compelled  to  erect 
the  same  on  more  unfavorable  ground, 
whereby  the  expense  of  erecting  was 
greatly  increased,  and  to  the  amount 
of  $140. 

5.  That  plaintiff,  pursuant  to  the 
directions  and  ordinances  of  said  de- 
fendant corporation,  was  also  put  to 
the  further  expense,  in  consequence  of 
the  seizure  of  his  said  premises,  of 
making  and  erecting  a  new  sidewalk  or 
pavement  upon  the  portion  of  the  prem- 
ises so  seized,  at  a  cost  of  $20. 

'  6.  That  at  the  time  of  said  seizure 
and  dedication  of  plaintiff's  said  prem- 
ises, and  at  divers  times  afterwards, 
the  defendant,  by  its  corporate  author- 
ities, faithfully  promised  and  agreed 
with  plaintiff,  in  consideration  that  he 
would  acquiesce  in  said  seizure  and 
dedication  to  public  use  of  the  prem- 
ises and  abandon  all  further  resist- 
ance and  objection  to  said  seizure  and 
dedication  of  the  same  to  public  use, 
that  defendant  would  pay  to  him  the 
full  value  of  said  premises  so  seized, 
and  also  the  additional  expenses  in- 
curred by  him  in  the  erection  of  his 
building  and  sidewalk;  but  although 
plaintiff,   relying   upon   said  promises, 


did  acquiesce  in  the  dedication  to  pub- 
lie  use  of  said  premises,  the  defendant 
has  neglected  and  refused,  and  still 
neglects  and  refuses,  to  pay  the  value 
of  said  premises  according  to  its  said 
promises,  and  plaintiff  alleges  that  said 
premises  so  seized  and  dedicated  and 
his  increased  expenses  of  sidewalk  and 
building  were  reasonably  of  the  value 
of  $660,  and  that  defendant  should  be 
required  to  pay  said  sum,  with  inter- 
est, by  way  of  damage  for  its  deten- 
tion. 

Wherefore  plaintiff  demands  judg- 
ment against  said  defendant  for  relief, 
in  tfabt  defendant  be  required  to  pay 
to  him  the  value  of  his  said  premises 
and  his  expenses,  pursuant  to  its  prom- 
ise and  undertaking,  and  costs.  Cole- 
man r.  Chester,  14  S.  C.  286. 

E.    Complaint  To  Hecover  Amount  of 
Interest  Coupon, 

''That  on  the  Ist  day  of  January, 
1870,  at  Nebraska  City,  in  said  coun- 
ty, the  said  defendant  made  and  issued 
its  certain  bond,  dated  on  said  day 
at  said  place,  whereby,  for  value  re- 
ceived, it  promised  twenty  years  from 
date  to  pay  the  bearer  one  thousand 
dollars  at  the  Broadway  Bank  in  the 
city  of  New  York,  with  interest  pay- 
able semi-annually  at  said  bank,  at  the 
rate  of  eight  per  cent,  per  annum,  ac- 
cording to  divers  coupons  thereto  at- 
tached, which  bond,  in  order  to  dis- 
tinguish it  from  others  of  like  char- 
acter, was  marked  No.  ;  that 

attached  thereto  was,  among  others,  a 
certain  coupon,  bearing  date  on  the 
day  and  at  the  place  aforementioned, 
made  by  said  county,  whereby  it  prom- 
ised to  pay  to  the  bearer  thereof  forty 
dollars  at  said  bank,,  on  the  1st  day 
of  July,  1870,  for  the  interest  then 
and  there  to  be  due  on  said  bond. 
Which  coupon  is  in  words  and  figures 
as  follows: — 

Nebraska  City,  January  1, 1870. 
$40. 

"The  county  of  Otoe,  in  the  State 
of  Nebraska,  promises  to  pay  to  the 
bearer  forty  dollars,  at  Broadway 
Bank,  New  York,  on  the  1st  day  of 
July,  1870,  being  for  six  months'  in- 
terest on  bond  No. . 

"A.  Stout, 
"President  board   county   commission- 
ers. 

"George  B.  MeCallum,  clerk. 
"That    before    said    coupon    by    its 
terms   became  due   and    payable,   the 
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said  bond,  together  with  said  coupon, 
came  to  and  for  value  became  the 
property  of  this  plaintiff,  who  thereup- 
on became,  and  has  ever  since  been 
and  still  is  the  true  and  lawful  holder 
thereof;  that  when  said  coupon  bj  its 
terms  became  due  and  payable,  the 
same  was  duly  presented  at  the  place 
of  payment  therein  mentioned,  and 
payment  demanded,  but  refuscni  be- 
cause said  defendant  had  not  nor  did 
it  ever  have  funds  at  said  place;  that 
the  said  plaintiff  has  often  and  in  a 
friendly  manner,  applied  to  said  de- 
fendant, at  its  treasury,  in  Nebraska 
City,  in  said  county,  to  pay  said 
coupon,  but  it  has  refused  to  do  so, 
notwithstanding  it  is  justly  indebted 
thereon  to  this  plaintiff  in  the  full  sum 
of  forty  dollars,  with  interest  from  the 
first  day  of  July,  1870."  Chicago,  etc. 
E.  Co.  V.  Otoe  County,  1  Dill.  (U.  S.) 
338. 

Note. — ^Held,  in  federal  courts,  the 
plaintiff  is  not  bound  to  show  prelim- 
inary steps  to  issue  bonds.  Want  of 
authority  to  issue  is  a  matter  to  be 
pleaded  in  defense. 

MUBDEB. — See  Homicide. 
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OBOSS-BSPEBENCE : 
BlUiS  AND  Answbrs: 

Prayer  for  Writ  of  Ne  Exeat  Beg- 
no; 
Prayer  for  Ne  Exeat  Bespublica. 

I.     Affidavits. 
A.    Affidavit  To  Obtain  a  Ne  Exeai 
in  Equity. 

Commonwealth  of  Massachusetts,  coun- 
ty of  Suffolk,  ss.: 
1,  W.  B.  B.,  one  of  the  above-named 


plaintiffs,  being  duly  sworn,  depose  and 
say  that  the  above  defendant  is  actual- 
ly  and   justly   indebted    to    the     said 

plaintiff  in  the  sum  of  $ ,  for 

(here  state  the  ground  and  circum- 
stances of  indebtment);  for  the  recov- 
ery of  which  the  said  plaintiffs,   did, 

on  the  day  of  — — ,  flie 

their   bill    of   complaint   in   the    office 

of for  said  county  of  Suffolk, 

against  the  said  defendant;  to  whiea 
said  bill  the  said  defendant  has  not 
yet  answered;  and  being  so  indebted, 
the  said  defendant  has  &tely  declared 
in  the  presence  of  each  of  the  plaint- 
iffs, and  informed  them,  and  this  de- 
ponent verily  believes,  that  he  will 
without  .  delay  leave  this  common- 
wealth and  go  to  live  and  reside  in 
parts  beyond  the  seas  (or  in  Califor- 
nia or  Texas),  out  of  the  jurisdiction  ' 
of  this  court.  And  this  deponent  has 
no  doubt,  but  verily  believes,  that  if 
the  said  defendant  should  be  allowed 
to  depart  out  of  this  commonwealth, 
the  plaintiffs'  debt  will  either  be  en- 
tirely lost  to  them,  or  the  recovery 
thereof  greatly  endangered. 

W.  B.  B. 
Sworn,   etc.      (Certificate    of    allow- 
ance.)    3  Dan.  Ch.  PL  &  Pr.  (Perkins* 
ed.)  2180. 

B.    Affldavit   To   Obtain    Ne    Exeai 
Under  Code. 

I,  A.  B.,  the  plaintiff  in  the  above 
entitled  action,  being  duly  sworn,  says, 
that  (here  state  cause  of  action,  see 
Forms  IT,  A,  1;  U,  L,  in  Attacluneat, 
this  volume). 

II.  (State  the  condition  of  the  cause, 
e,  g,,  thus):  That  the  said  defendant 
has  not  as  yet  served  any  answer  or 
demurrer  to  the  complaint  herein, 
which    was    served    on    him    on     the 

day  of  ,  18 ,   as 

deponent  is  informed  by  his  attorney 
herein,  nor  has  he  given  any  notice  of 
appearance  herein. 

m.  That  being  so  indebted  (or, 
liable)  to  this  deponent,  the  said  de- 
fendant has  lately  threatened  and  giv- 
en out  that  he  will  speedily  leave  this 

state,  and  go  abroad  to (here 

state  facts  substantiating  this  allega- 
tion). 

IV.  And  this  deponent  verily  be- 
lieves, that  if  the  said  defendant  should 
be  suffered  to  leave  this  state,  this  de- 
ponent will  either  lose  his  said  debt, 
or  the  same  will  be  very  much  en- 
dangered, and  it  will  be  diffieolt,  if  not 


See  "How  To  Use  This  Volnme,"  Introduction,  pag»  ▼. 


NE  EXEAT 


£61 


impossible,    for   this    deponent    to    re- 
cover the  same.     2  Abb.  Forms  306. 

C.    Affidavit  To  Obtain  Ne  Exeat,  in 
an  Action  for  Accounting. 

A.  B.y  the  above  named  plaintiff,  be- 
ing duly  sworn,  says: 

L  That  the  said  Y.  Z.,  formerly 
entered  into  an  agreement  with  this 
deponent  to  fit  out,  and  pnt  a  cargo 
on.  board  of,  a  certain  vessel,  called 
the  M.,  for  a  voyage  from  N.  Y.  to 
the  island  of  J.,  aild  from  snch  island 
to  N.  O.  That,  accordingly,  snch  ves- 
sel was  engaged  and  fitted  out,  and  a 
cargo  put  on.  board;  and  that  the  said 
defendant  Y.  Z.  went  out  as  master 
and  supercargo  of  such  vessel  and  her 
cargo,  with  full  power  to  dispose  of 
the  same. 

n.  That  the  said  Y.  Z.  proceeded 
to  the  said  island  of  J.,  and  there  sold 
and  disposed  of  the  cargo  of  such  ves- 
sel, and,  with  the  proceeds  thereof, 
purchased  a  quantity  of  rum  and  sugar, 
and  loaded  the  vessel  with  the  same, 
and  therewith  proceeded  to  N.  O.  afore- 
said, where  he  sold  and  disposed  of 
such  cargo,  and  received  the  proceeds 
thereof. 

m.  And,  further,  this  deponent 
says,  that  the  said  Y.  Z.  has  rendered 
to  this  deponent  sundry  accounts  of  his 
transactions  and  dealings  in  and  about 
snch  adventure,  and  the  avails  and  pro- 
ceeds thereof;  and  this  deponent  has 
also  rendered  to  the  said  Y.  Z.  divers 
accounts  relating  to  the  same,  which 
have  been  acquiesced  in  and  agreed  to 
by  the  said  Y.  Z.  And  this  deponent 
says,  that  upon  such  accounts,  re- 
spectively, it  appears  that  the  said 
Y.  Z.  is  justly  indebted  to  this  de- 
ponent in  the  sum  of dollars, 

by  the  admission  of  the  said  Y.  Z. 

lY.  But  this  deponent  says,  that  such 
accounts  rendered  by  the  said  Y.  Z.  are, 
in  several  respects,  erroneous,  and  con- 
tain divers  improper  and  over-charges 
against  such  adventure  and  this  de- 
ponent, and  have  omitted  divers  proper 
credits  to  be  given  in  account  with  the 
same.  And  this  deponent  verily  be- 
lieves, that  upon  a  fair  and  just  ac- 
count to  be  made  up,  stated,  and  set- 
tled between  this  deponent  and  the  said 
Y.  Z.  in  relation  to  such  adventure  and 
transactions,  he,  the  said  Y.  Z.  would 
be  found  justly  and  truly  indebted  to 

this  deponent  in  the  sum  of  

dollars;    for  w]Ueh   4ebt^   or    sam    of 


money,  this  deponent  has'  not  received 
any  security  or  satisfaction. 

V.  And  this  deponent  further  says 
that  he  has  lately  commenced  an  action 
in  this  court  against  the  said  Y.  Z., 
setting  forth  the  premises  fully  and  at 
large,  and  specifying  various  errors, 
over-charges,  and  omissions  in  such  ac- 
counts rendered  by  the  said  Y.  Z.,  and 
praying  that  an  account  may  be  truly 
settled  and  stated  under  the  direction 
of  this  court,  and  that  this  deponent 
may  be  paid  the  balance  which  shall 
be  found  due  thereupon;  in  which  ac- 
tion the  said  Y.  Z.  has  appeared,  but 
has  not  answered. 

VI.  And  this  deponent  further  says, 
that  the  said  Y.  Z.  has  declared  his 
intention  to  leave  the  state  of  New 
York,  and  to  proceed  to  England, 
where  he  intended  to  settle  and  re- 
side;   and   that   the   said   Y.   Z.   on   or 

about   the   day   of  ■ 

last,  informed  one  M.  N.  to  that  effect, 
as  by  the  affidavit  of  the  said  M.  N. 
appears.  And  this  deponent  verily  be- 
lieves that  if  the  said  Y.  Z.  goes  out 
of  the  state  of  New  York,  according  to 
his  intention,  he  will  not  return,  and 
thereby  this  deponent  will  be  in  great 
danger  of  losing  his  said  debt.  2  Abb. 
Forms  307. 

n.    Apidication  for  Ne  Exeat  by  Pa- 
tltioii* 

court 


To  the  justices  of  the  

of . 

The  petition  of  J.  J.,  the  plaintiff, 
shows: 

I.  That  your  petitioner  is  plaintiff 
in  the  above  entitled  action.  That 
such  action  was  commenced  on  the 
day  of ,  by  the  serv- 
ice of  a  summons,  -together  with  a  copy 
of  the  complaint,  upon  the  above 
named  defendant,  B.  J.  That  the  ob- 
ject of  such  action  was  to  obtain  a 
limited  divorce  in  favor  of  the  said 
plaintiff  against  the  said  dofendant, 
upon  the  ground  of  cruel  and  inhuman 
treatment  of  said  plaintiff,  your  peti- 
tioner, by  said  defendant,  and  also 
upon  the  ground  of  such  conduct  on 
the  part  of  said  defendant  towards 
your  petitioner,  his  wife,  as  renders  it 
unsafe  and  improper  for  her  to  cohabit 
with  him,  said  defendant;  as  more  fully 
appears  by  the  pleadings  now  on  file, 
to  which,  for  greater  certainty,  your 
petitioner  refers. 

n.  That  the  defendant  answered 
the  ^Qmplaint  in  this  action,  and  th^ 
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issues  were  tried  before  Hon.  M.  N., 
one  of  the  justices  of  this  court,  with- 
out a  jury,  at  a  special  term  thereof, 

on  the  day  of  last 

past.  That  no  decision  thereon  has  yet 
been  made  or  rendered  by  said  justice 
to  the  knowledge  or  belief  of  your  pe- 
titioner, nor  has  any  final  judgment  in 
said  action  yet  been  made  or  entered. 

ni.     That   by   an   order   made    and 

entered  in  said  action  on  the  

day  of last  past,  now  on  file 

in  the  office  of  the  clerk,  and  to  which 
your  petitioner,  for  greater  certainty, 
refers,  it  was,  among  other  things,  pro- 
vided, 'Hhat  upon  Saturday  of  each  and 
every  week  during  the  pending  of  this 
action,  and  until  the  final  judgment 
therein,  or  the  other  or  further  order 
of  this  court,  said  defendant  is  or- 
dered and  directed  to  pay  to  the  said 
plaintiff  the  sum  of  ten  dollars  as  ali- 
mony during  the  pending  of  this  action, 
and  for  the  education  of;  and  support 
of,  the  children  therein  mentioned;" 
and  also,  ''that  during  the  pending  of 
this  action,  and  until  the  other  or 
further  order  of  this  court,  the  defend- 
ant B.  J.  is  hereby  enjoined  and  re- 
strained from  removing  the  said  chil- 
dren in  the  complaint  in  this  action 
named  and  described,  or  any,  or  all 
of  them,  from  the  custody,  care,  or 
control  of  the  said  plaintiff,  J.  J.,  or 
in  any  way  or  manner  interfering  with 
her  custody  and  care  of  them,  or  either 
of  them;  and  until  such  judgment  or 
order,  the  custody  and  control  of  the 
said  children  is,  by  this  order,  awarded 
to  the  said  plaintiff,  J.  J.** 

rv.  That  a  copy  of  such  order  was 
duly  served  on  said  defendant,  and 
that  such  order  has  not  in  any  way 
been  altered  or  modified. 

V.  That  since  the  trial  of  such  ac- 
tion the  defendant  has,  from  time  to 
time,  paid  to  your  petitioner  the  moneys 
to  her  directed  to  be  paid  by  said  or- 
der; but  that,  on  the  "-—  day  of 

,  instant,  between  the  hours  of 

six  and  eight  in  the  morning,  the  said 
defendant  did  enter  the  premises  oc- 
cupied by  your  petitioner  with  her 
children,  and,  against  the  remonstrance 
and  objection  of  your  petitioner,  forc- 
ibly took  and  removed  therefrom  all 
the  furniture  and  household  utensils 
heretofore  therein  remaining,  and 
caused   t^e    same   to   be   sent   without 

the   state   of   New  York,  to  ^ 

in  the  state  of  . 

YI.      That    the    said    defendant    has 


also,  pending  this  action,  repeatedly 
stated  to  your  petitioner  that  he  had 
no  real  estate  in  the  state  of  New 
York,  and  no  personal  property,  except 
his  printing  type,  which  would  soon 
be  worn  out;  and  that  her  was  not 
bound  to  support  your  petitioner,  un- 
less he  wished  to.    That  he  had  rented 

a  place  in  said  for  a  year, 

and  that  he  meant  to  reside  and  live 
there;  and  threatened  also  that  he 
would  remove  your  petitioner's  chil- 
dren out  of  the  jurisdiction  of  this 
court;  and  she  verily  believes,  from 
such  statements  and  threats,  and  such 
removal  of  such  furniture,  as  above 
stated,  that  he  now  intendis  to  depart 
out  of  the  jurisdiction  of  this  court, 
with  intent  to  evade  such  order. 

VII.  Your  petitioner  further  states, 
that  the  said  defendant  B.  J.  is  a 
printer;  that,  according  to  his  own 
statement  upon  examination  before  a 
referee  in  this  action,  he  does  not  own 
any  real  estate  in  this  state,  and  his 
inc<Mne  is  derivable  from  his  earnings 
as  a  printer;  that  he  has  no  other 
property,  to  the  knowledge  of  your  pe« 
titioner,  which  might  be  resorted  to  for 
the  purposes  of  carrying  out  the  pro> 
visions  of  said  order  above  referred 
to,  in  case  he  should  leave  this  state; 
but  that  he  is  abundantly  able,  from 
his  earnings,  to  pay  the  alimony  or 
dered,  in  addition  to  his  own  comfort 
able  support. 

VIII.  That  your  petitioner  has  n« 
other  means  of  support,  except  as  is 
said  complaint  averred,  to  which  she 
asks  leave  to  refer;  and  that  the  young- 
est child  of  your  petitioner  by  said  de* 
fendant  is  but  seven  months  old. 

Your  petitioner  therefore  prays  that 
a  writ  of  ne  exeat  may  issue  against 
said  defendant  B.  J.,  to  restrain  him 
from  departing  without  this  state,  and 
that  he  may  be  compelled  t<>  give  such 
security  or  bail  as  may  be  proper. 

(Verification.)     2  Abb.  Fbrms  308. 

m.    Writ  of  Ne  Exeat. 

The  people  of  the  state  of  New  York, 
to    the    sheriff    of     the    county     of 

« 

Whereas,  it  appears  to  us  in  onr 
court    (of    the    of 


),  before  (one  of)  the  justices 

thereof,  that  Y.  Z.  is  greatly  indebted 
to  A.  B.,  and  the  said  A.  B.  has  com- 
menced an  action  in  our  said  court 
against  the  said  Y.  Z.,  which  said  ac- 
tion is  now  pending  and  undetermined 
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(or,  that  the  said  A.  B.  has  commenced 
an  action  against  said  Y.  Z.  for  a  di- 
vorce, and  that  said  defendant  has 
been  ordered  by  our  said  court  to  pay 

dollars  a  week  as  alimony  to 

the  said  plaintiff,  pending  the  action), 
and  that  the  said  defendant  designs 
quickly  to  go  into  parts  without  this 
state,  as  by  oath  made  on  that  be- 
half appears,  which  tends  to  the  great 
prejudice  and  damage  of  the  said 
plaintiff. 

Therefore,  in  order  to  prevent  this 
injustice,  we  hereby  command  you  that 
you  do  without  delay  cause  the  said 
Y.  Z.  personally  to  come  before  you, 
and  give  sufficient  bail  or  security,  in 

the   sum   of  dollars,  that   he 

will  not  go,  nor  attempt  to  go,  into 
parts  without  our  state  without  leave 
of  our  said  court;  and  in  case  he  shall 
refuse  to  give  such  bail  or  security, 
then  you  are  to  commit  him  to  the 
common  jail  of  your  county,  there  to 
be  kept  in  safe  custody  until  he  shall 
do  it  of  his  accord;  and  when  you 
have  taken  such  security,  or  made  such 
commitment,  you  are  forthwith  to  make 
and  to  return  a  certificate  thereof  to 
our  said  court,  together  with  this  writ. 

Witness,  Hon.  ,  one   of  the 

justices  of  our court  (at  cham- 
bers),  this  day  of  ^ 

18 . 

(Signature  of  clerk.) 

2  Abb.  Forms  310. 

IV.  Iiidon«m«nt. 

By  the  special  order  of  the  court, 
hold  the  defendant  to  bail  in  the  sum 
of  one  thousand  dollars. 

1  allow  the  within  writ. 
(Date.) 

(Signature   of   clerk.) 
(Signature  of  judge.) 

2  Abb.  Porms  311. 

V.  Order   To   Show  Oanae  Why  Ne 

Szeat  Sbould  Not  Be  Set  Asides 
On  the  annexed  affidavits  of  the  de- 
fendant and  of  M.  N.,  and  on  all  the 
pleadings  and  proceedings  herein,  let 
the  plaintiff,  or  her  attorneys,  show 
cause,  before  a  justice  of  this  court, 
at  a  special  term  thereof   to   be  held 


at 


m 


—  day  of 
o'clock  in  the 


on     the 

-,  18—;  at 

noon,  why  the 


writ  of  ne  exeat  heretofore  granted 
herein  (or,  of  which  a  copy  is  annexed) 
should  not  be  set  aside  as  void,  or  im- 
providently  granted  (or,  for  neglect  of 
the  plaintiff  to  prosecute  the   action, 


or,  as  irregular  in  this,  specifying  ir- 
regularity) ;  or  for  such  other  or  further 
order  as  may  be  proper.  2  Abb.  Forms 
311. 

VL    Order  Setting  Writ  Aside. 

On  reading  and  filing  the  affidavits 
of  the  defendant  and  M.  N.,  and  the 
copy  of  the  petition  of  the  plaintiff, 
and  copy  of  the  writ  of  ne  exeaf  there- 
to annexed,  and  the  order  to  show 
cause  why  said  writ  should  not  be  set 
aside;  and  after  hearing  O.  P.,  of 
counsel  for  the  plaintiff,  in  opposition, 
and  on  motion  of  Q.  B.,  of  counsel  for 
the  defendant: 

Ordered,  that  the  said  writ  or  order 
of  ne  exeat,  issued  out  of  this  court, 

on    the    day    of    , 

18 ,  to  the  sheriff  of  the  county  of 

,  and  commanding  said  sheriff 

to  cause  the  defendant  B.  J.  personal- 
ly to  come  before  him,  and  give  suf- 
ficient bail  or  security,  in  the  sum  of 

dollars,   that   the   said   B.   J. 

will  not  go  nor  attempt  to  go  into 
parts  without  the  state  of  New  York, 
and  in  default  of  giving  such  bail  or 
security  to  commit  him,  the  said  B.  J., 
to  the  common  jail  of  said  county, 
there  to  be  kept  in  safe  custody  until 
he  shall  do  it  of  his  own  accord,  etc., 
be  set  aside,  vacated,  and  discharged; 
and  the  said  B.  J.  is  hereby  discharged 
from  the  custody  of  said  sheriff  under 
said  writ  or  order.    2  Abb.  Forms  312. 

VH.    Affidavit  To  Set  Aside  Ne  Exeat 
for  Neglect  To  Promente. 

M.  N.,  attorney  for  the  defendant, 
being  duly  sworn,  says: 

I.  That  this  action  was  commenced, 
by  the  service  of  a  summons  upon  said 

defendant,    on    the    day    of 

,    18 ;    and     that     on     the 

day  of  said  month  this  de- 
ponent served  upon  the  plaintiff's  at- 
torney herein  a  notice  of  retainer  for 
the  defendant  in  this  action,  and  a  de- 
mand of  a  copy  of  the  complaint  here- 
in, as  appears  by  said  notice,  and  de- 
mand and  proof  of  service  annexed. 

II.  That  no  copy  of  the  complaint 
in  this  action  has  been  served  upon 
this  deponent,  although  more  than 
twenty  days  have  elapsed  since  the 
service  of  the  said  demand  of  a  copy 
of  the  complaint.    2  Abb.  Forms  312. 

vm.     Ball  Bond  on  Arrest    on    Na 
Exeat. 

Whereas,  the  said has  been 

arrested  under  and  by  virtue  of  a  writ 
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of  ne  exeat  issued  out  of  and  under 
the  seal  of  the  supreme  court  of  this 
state,  bj  which  the  said  sheriff  was  re- 
quired to  hold  the  said to  bail 

in   the   sum   of  dollars;   now 

therefore,  the  condition  of  the  said 
obligation  is  such  that  if  the  said 
■  shall  go  or  depart,  or  attempt 

to  depart  from  or  beyond  the  said  state, 
without  the  leave  of  such  court,  then 

the  said and  each  of  them  will 

pay  or  cause  to  be  paid  unto  the  said 

sheriff  as  aforesaid,  the  said 

sum   of  dollars;    but   if   the 

said  


shall  not  go  or  depart, 

or  attempt  to  go  or  depart  from  or 
beyond  the  said  state  without  leave  of 
such  court,  then  and  in  that  case  this 
obligation  shall  be  void  and  of  no  ef- 
fect; otherwise  to  remain  in  full  force 
and  virtue. 
Signed,     sealed     and     delivered     in 

the      pree«nce      .       (Affidavit 

of  justification  and  acknowledgment.) 
Crocker  on  Sheriffs  (2d  ed.)  559. 

IX  Affidavit  of  Sheriff  to  Ck>p7  of 
Bond. 

(Title  of  action.) 

County  of ,  ss.:  A.  B.,  sheriff 

of  county,  being  sworn,  says 

that  the  within  is  a  true  copy  of  the 
bond  taken  by  him  on  the  arrest  of 
the  defendant  therein  named,  and  now 
in  his  possession,  with  all  the  indorse- 
ments thereon. 

Subscribed  and  sworn  before  me,  this 
: day  of . 

A.  B. 
Cfrocker  on  Sheriffs  (2d  ed.)  560. 

X  Betnnur. 

A.  Betvm   to  Ne  Exeat,  Defendant 

Arrested, 

I  have  arrested  the  within  defend- 
ant, and  have  him  now  in  the  common 

jail   of  county,  for  want  of 

bail. 

A,  B.,  sheriff  of  county. 

Crocker  on  Sheriffs  (2d  ed.)  560. 

B.  Setum  Where  the  Defendant  Hae 

Been  Let  to  BaiL 

I  have  arrested  the  defendant,  and 
have   taken   from    him   a    bond    with 

as  his  surety  in  the  penalty 

marked  on  the  writ. 

A.  B.,  sheriff. 

Crocker  on  Sheriffs  (2d  ed.)  560. 


KEGUOEKOE. 

I.    DeeUuratioii%  866 

A.  Against  Owner  of  Coaeh,  Negli- 

gence of  Servant,  866' 

B.  Against  Common  Carrier  for  LoS' 

ing  Box,  866 

C.  Against  Bailee,  867 

n.    OompUintfl^  868 

A.  Negligence  of  Servant  in  Driving 

Against  Vehicle,  868 

B.  Against  BaUroad  Company,  Cross- 

ing Accident,  868 
C    Against    Baihroad    Company    for 
Killing  Cattle,  869 

D.  Against  Contractor    for    Leaving 

Street  Insecure,  869 

E.  For  Laying  Bttbhish  in  Street,  869 

F.  For    Keeping     Open     Dangerous 

Hatchway,  86ft 

m.    Answen,  870 

A«    Plaintiffs  Own  Negligence,  870 

B.  Detiial  of  Ownership  of  Plaintif, 

870 

C.  Denial  of  Ownership  of  Cause  of 

Injury,  870 

CBOSS-BEFEBENCES: 

Adjoining  Landowness  : 

Complaint  for  Flowing  Water  From 
Boof  on  Plaintiff's  Premises; 

Complaint  for  Negligently  Excavat- 
ing Adjacent  to  Plaintiff's  Build- 
ings; 

Complaint  for  Negligently  Excavat- 
ing Adjacent  to  Plaintiff's  Land; 

Complaint  for  Negligence  Whereby 
Land  Was  Overflowed; 

Complaint  for  Carelessly  Kindling 
Fire  on  Defendant's  Land,  Where- 
by Plaintiff's  Property  Was 
Burned. 

Admiralty: 
Libel  In  Bern  for  Collision. 

Animals: 

Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Mankind; 

Complaint  for  Keeping  Mischievous 
Dog  by  Which  Plaintiff  Was  Bit- 
ten; 

Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Other  Animals; 

Complaint  for  Keeping  Dog  Ac- 
customed To  Bite  Sheep  and  Other 
Animals; 

Denial  of  Scienter; 

Denial  of  Ownership  of  Dog. 
Answers  : 

Answer  by  Common  Carrier  That  the 
Damage  Was  by  Plaintiff's  Fault, 
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Ca8B    (thb    AonoN   or   Trespass   on 

the)  : 

Declaration  Against  Occupier  of 
House  for  Laying  Bubbish  in 
Street,  Whereby  Carriage  Was 
Overturned. 

Death  by  Wrongful  Act. 

Complaint  Against  Railroad  by  Per- 
sonal Representative  for  Negligence 
Causing  Death; 

Complaint  Against  Owner  of  Ware- 
house, the  Walls  of  Which  J«'ell  on 
Deceased; 

Complaint,  Death  by  Wrongful  Act, 
Setting  Out  Defect; 

Declaration  Against  Railroad  Com- 
pany for  I^nning  Over  Intoxi- 
cated Person; 

Notice  of  Injury; 

Notice  of  Injury  to  Railroad  Com- 
pany; 

Indictment  Against  Railroad  for 
Death  by  Negligence; 

Answer  Setting  Up  Contributory  Neg- 
ligence. 

Homicide: 

Indictment  for  Criminal  Negligence 
in  Erecting  Building. 

Infants  : 

Answer,  Infancy  and  Want  of  Dis- 
cretion as  to  Hired  Horse. 

INJUBIBS  to  Pebbons: 

Declaration,  Injuries  Claused  by 
Falling  Into  an  Unguarded  Area 
Way; 

Declaration  Against  Manufacturer  of 
Blevator  for  Injury  to  Servant  of 
Owner  While  Testing; 

Declaration,  Injury  to  Employe 
Using  Defective  Appliances; 

Declaration,  Injury  to  Person  Pass- 
ing in  Unloading  Wagon; 

Declaration,  Injury  Caused  by  De- 
fective Insulation  of  Electric  Light 
Wires; 

Declaration,  Injury  to  Child  by  Im- 
properly Guarding  Machinery; 

Declaration,  Collision  Between  Row 
Boat  and  Tug; 

Declaration,  Injuries  by  Collision 
Between  Two  Street  Cars; 

Declaration,  Action  for  Being  Run 
Over  While  on  Track; 

Complaint,  Injuries  Caused  by  Un- 
guarded Excavation  Near  Side- 
walk; 

Complaint,  Injury  to  Employe  by  De- 
fective Appliance; 

Complaint,  Injuries  Received  at 
Grade  Crossing; 

ss 


Complaint,  Injuries  Caused  by  Train 
Falling  Through  Bridge; 

Complaint,  Injuries  Sustained  by 
Sudden  Start  of  Train; 

Complaint,  Injuries  Received  on 
Jumping  From  Street  Car,  Col- 
lision Being  Imminent; 

Answer,  Alleging  Failure  To  Use 
Proper  Care; 

Answer,  Failure  To  Observe  the  Ap- 
proach of  Train; 

Answer,  Setting  Up  '*Act  of  God"; 

Answer,  Claim  Satisfied  and  Dis- 
charged; 

Answer,  Accord  and  Satisfaction  for 
Personal  Injury  by  Co-defendant; 

Demurrer,  That  Negligence  Is  Insuffi- 
ciently Alleged; 

Reply  to  Claim  of  Satisfaction. 

Masteb  and  Sebvant: 

Declaration,  Negligence  for  Not  Pro- 
viding a  Safe  Place  for  Employe; 

Complaint  by  Servant  of  Railroad, 
Injured   by   Defective   Machinery; 

Notice  to  Employer  of  Injury. 

Mines  and  Minebals: 

Complaint,  Injury  to  Snrfaee  Sup- 
port Caused  by  Mine. 

Municipal  Cobpobations: 

Complaint  Against  Municipality, 
Neglect  of  Excavation    in    Street; 

Complaint  Against  City  or  County 
for  Damage  Done  by  Riot. 

Passenoebs: 

Declaration  Against  Proprietor  of 
Stage  Coach  for  Injuries  to  Per- 
son; 

Complaint  for  Injury  to  Passenger  on 
Steamboat; 

Complaint  Against  Railroad  for  In- 
juries to  Person; 

Complaint  for  Injury  to  Passenger  on 
Stage  Coach. 

Physicians  and  Suboeons: 

Complaint  Against  Surgeon  for  Mal- 
treatment; 
Complaint,    Negligently    Performing 
'    an  Operation. 

Railboads: 

Complaint,  Destruction  of  Adjoining 
Property  by  Sparks  From  Loco- 
motive. 

Ships  and  Shipping: 

Declaration  Against  Owner  of  Steam- 
boat for  Negligence; 

Declaration  Against  Owner  of  Ves- 
sel for  Negligence  in  Navigation; 

Complaint  for  Negligence  in  Loading 
Cargo. 
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Z    Declarations 

A.  Declaration  Against  Owner  of 
Coach  for  Negligence  of  Serv- 
ant in  Driving  Against  Chaise. 

For  that  whereas  the  said  plaintiff, 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue),  was  lawfully  possessed  of  a 
certain  carriage,  to- wit  (a  chaise),  of 
great   value,   to-wit,   of   the    value    of 

dollars,  and  of  a  certain  horse 

(or    divers,    to-wit,    horses), 

then  and  there  drawing  the  same,  and 
in  which  said  carriage  the  said  plaintiff 
was  then  riding  in  and  along  a  certain 
public  and  common  highway;  and  the 
said  defendant  was  also  then  and  there 
possessed  of  a  certain  other  carriage, 
and  of  a  certain  other  horse  (or  div.ers, 

to-wit,  horses),   drawing   the 

same,  and  which  said  carriage  and 
horses  of  the  said  defendant  were  then 
and  there  under  the  care,  government 
and  direction  of  a  certain  then  servant 
and  there  driving  the  same,  in  and 
of  the  said  defendant,  who  was  then 
along  the  said  highway,  to-wit,  at,  etc. 
Nevertheless  the  said  defendant  then 
and  there,  by  his  said  servant,  so  care- 
lessly and  improperly  drove,  governed 
and  directed  his  said  carriage  and 
horses,  that  by  and  through  the  care- 
lessness, negligence  and  improper  con- 
duct of  the  said  defendant  by  his  said 
servant  in  that  behalf  (one  of  the 
hind  wheels  of),  the  said  carriage  of 
the  said  defendant,  then  and  there  ran, 
and  struck  with  great  force  and  vio- 
lence upon  and  against  the  said  car- 
riage of  the  said  plaintiff,  and  thereby 
then  and  there  crushed,  broke  to  pieces, 
damaged  ai^d  destroyed  the  same  (and 
one  of  the  wheels,  and  the  splinter  bar, 
and  the  shafts  thereof),  and  the  said 
carriage  of  the  said  plaintiff,  thereby  * 
then  and  there  became,  and  was  ren- 
dered of  no  use  or  value  to  the  said 
plaintiff,  and  thereby  the  said  plaintiff 
was  then  and  there  cast  out  and  thrown 
with  great  force  and  violence,  from 
and  off  his  said  carriage,  to  and  upon 
the  ground  there,  and  by  means  of  the 
several  premises  aforesaid,  the  said 
plaintiff  was  then  and  there  greatly 
bruised,  hurt  and  wounded,  and  became 
and  was  sick,  sore,  lame  and  disordered, 
and  80  remained  and  continued  for  a 
long  space  of  time,  to-wit,  hitherto,  dur- 
ing all  which  time  the  said  plaintiff 
suffered  great  pain,  and  was  hin- 
dered ard  prevented  from  perform- 
ing   and    transacting     his    lawful    af- 


fairs and  buainesa  by  him  during  that 
time  to  be  done  and  transacted;  and 
also,  by  means  of  the  premises,  was 
forced  and  obliged  to  pay,  lay  out  and 
expend,  and  hath  necessarily  paid,  laid 
out  and  expended,  divers  snms  of 
money,  in  the  whole  amounting  to  a 
large   sum   of  money,  to-wit,  the  sum 

of  dollars,  in  and  about  the 

endeavoring  to  be  healed  and  cured  of 
his  said  wounds,  hurt  and  bruises,  oc- 
casioned as  aforesaid;  and  also  by 
means  of  the  premises,  the  said  plaintiff 
hath  paid,  laid  out  and  expended,  divers 
large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to-wit, 

the   sum    of  dollars,   in   and 

about  the  repairing  of  the  said  chaise 
so  damaged  as  aforesaid,  to-wit,  at,  etc. 
And  whereas  also  the  said  plaintiff, 
heretofore,  to-wit,  on,  etc.,  at,  etc 
(venue),  was  lawfully  possessed  of  a 
certain  other  carriage,  to-wit,  a  chaise 
of  great  value,  to-wit,  of  the  value  of 
seven  hundred  dollars,  and  of  a  certain 
other  horse  (or  of  divers  others,  to-wit, 

horses),  then  and  there  har- 
nessed to  the  same,  and  in  which  said 
carriage  the  said  plaintiff  was  then  rid- 
ing in  and  along  a  certain  public  and 
common  highway;  and  the  said  defend- 
ant was  also  then  and  there  possessed 
of  a  certain  other  carriage,  and  of  a 
certain  other  horse   (or  divers,  to-wit, 

other   horses),    drawing    the 

same,  and  which  said  last  mentioned 
carriage  and  horse  (or  horses)  the  said 
defendant  was  then  and  there  driving 
in  and  along  the  said  highway,  to-wit, 
at,  etc.  (venue).  Nevertheless  the  said 
defendant  then  and  there  so  carelessly 
and  improperly  drove,  governed  and 
directed  his  said  carriage  and  horses, 
that  by  and  through  the  carelessness, 
negligence  and  improper  conduct  of  the 
said  defendant,  the  said  carriage  of  the 
said  defendant  then  and  there  crushed, 
broke  to  pieces,  damaged  and  destroyed 
the  said  carriage  of  the  said  plaintiff, 
and  the  said  carriage  of  the  said  plain- 
tiff thereby  then  and  there  became  and 
was  rendered  of  no  use  or  value  to 
the  said  plaintiff,  and  thereby,  etc 
(Conclude  as  in  the  first  count  from 
the  *,  and  add  the  usual  general  con- 
clusion.) Burr.  App.  310,  §579;  2  Chit 
PI.  710;  Yates'  Forms  417. 

B.    Declaration  Against  Common  Car- 
rier far  Losing  Box, 

A.  B.,  plaintiff  in  this  suit,  by  L.  \\ 
his   attorney,   complains  of  C.  D.,   de- 
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fendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  defendant, 
before  and  at  the  time  of  the  delivery 
of  the  goods  and  chattels  to  him,  as 
hereinafter  next  mentioned,  was,  and 
from  thence  hitherto  hath  been,  and 
still  is,  a  common  carrier  of  goods  and 
chattels  for  hire,  to- wit,  from  ■ 

to y  to-wit,  at,  etc.  And  where- 
as also  the  said  plaintiff,  whilst  the  said 
defendant  was  such  common  carrier  as 
aforesaid,  to-wit,  on,  etc.,  at,  etc.  (the 
real  place),  to-wit,  at,  etc.  (the  Yenue), 
caused  to  be  delivered  to  the  said  de- 
fendant, and  the  said  defendant  then 
and  there  accepted,  and  received  of  and 
from  the  said  plaintiff,  a  certain  box 
(or  parcel,  according  to  the  fact),  con- 
taining divers  goods  and  chattels,  to- 
wit,  etc.  (here  specify  the  articles  ac- 
cording to  their  description),  of  the 
said  plaintiff,  of  great  value,  to-wit,  of 

the    value    of   dollars,   to   be 

safely  and  securely  carried  and  con- 
veyed   by    the    said     defendant,     from 

aforesaid,  ta  afore- 
said; aud  there,  to-wit,  at,  etc.,  afore- 
said, safely  and  securely  to  be  deliv- 
ered for  (or  to)  the  said  plaintiff,  for 
certain  reasonable  reward,  to  the  said 
defendant  in  that  behalf.  Yet  the  said 
defendant,  not  regarding  his  duty  as 
such  common  carrier  as  aforesaid  (but 
contriving  and  fraudulently  intending, 
craftily  and  subtly  to  deceive,  defraud 
and  injure  the  said  plaintiff  in  this 
behalf),  did  not,  nor  would  safely  or 
securely  carry  or  convey  the  said  (box) 
and      its      contents      aforesaid,      from 

aforesaid,  to  afore- 


said,   nor    there,    to-wit,     at  ■ 

aforesaid,  safely  or  securely  deliver  the 
same  for  (or  to)  the  said  plaintiff;  but 
on  the  contrary  thereof,  he  the  said 
defendant,  so  being  such  common  car* 
rier  as  aforesaid,  so  carelessly  and  neg- 
ligently behaved  and  conducted  himself 
in  the  premises  that,  by  and  through 
the  carelessness,  negligence  and  default 
of  the  said  defendant  in  the  premises, 
the  said  (box)  and  its  contents  afore- 
said, being  of  the  value  aforesaid,  aft- 
erwards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (the  venue),  afore- 
said, became  and  were  wholly  lost  to 
the  said  plaintiff,  to-wit,  at,  etc.  (the 
venue),  aforesaid. 

And  whereas  also,  heretofore,  to-wit, 
on  the  same  day  and  year  aforesaid, 
to-wit,  at,  etc.  (the  venue),  aforesaid, 
the    said    plaintiff,    at    the    special   in- 


stance and  request  of  the  said  defend- 
ant, caused  to  be  delivered  to  the  said 
defendant  a  certain  other  (box),  con- 
taining certain  other  goods  and  chat- 
tels, to-wit,  goods  and  chattels  of  the 
like  number,  quantity,  quality,  descrip- 
tion and  value,  as  those  in  the  said 
first  count  mentioned,  of  the  said  plain- 
tiff, to  be  taken  care  of,  and  safely 
and  securely  carried  and  conveyed  by 
the  said  defendant  to  afore- 
said,   and   there,   to-wit,    at 


aforesaid,  to  be  safely  and  securely 
delivered  by  the  said  defendant  for  the 
said  plaintiff,  within  a  reasonable  time 
then  next  following,  for  certain  hire 
and  reward  to  the  said  defendant  in 
that  behalf;  and  although  the  said  de- 
fendant then  and  there  accepted,  and 
had  and  received  the  said  last  men- 
tioned (box),  and  its  contents  afore- 
said, for  the  purpose  and  on  the  terms 
aforesaid,  and  although  a  reasonable 
time  for  the  carriage,  conveyance  and 
delivery  thereof  as  aforesaid  hath  long 
since  elapsed,  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf 
(but  contriving  and  fraudulently  in- 
tending, craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiff  in  this 
respect),  did  not,  nor  would,  within 
such  reasonable  time  as  aforesaid,  ox 
at  any  time  afterwards  (although  often 
requested  so  to  do),  take  care  of  or 
safely  or  securely  carry  and  convey 
the  said  last  mentioned  (box)  and  its 
contents  aforesaid,  to  afore- 
said,   nor    there,    to-wit,     at 


aforesaid,  safely  or  securely  deliver  the 
same  for  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused 
so  to  do;  and  by  means  of  the  negli- 
gence and  improper  conduct  of  the  said 
defendant  in  that  behalf,  the  said  last 
mentioned  (box)  and  its  contents  afore- 
said have  not  been  delivered  to,  or  for 

the  said  plaintiff  at aforesaid, 

or  elsewhere,  and  are  wholly  lost  to 
the  said  plaintiff,  to-wit,  at,  etc.  (the 
venue),  aforesaid.     To  the  damage  of 

the  said  plaintiff  of  dollars, 

and  therefore  he  brings  his  suit,  etc. 
Burr.  App.  313,  |582;  2  Chit.  PI.  651; 
Yates'  Forms  392. 

C.    Declaration    Against    Bailee    for 
Negligence, 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ant, had  caused  to  be  delivered  to  him 
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the  said  defendant  a  certain  chair  (or 
sideboard,  etc.)y  of  him  the  said  plain- 
tiff,  of  great  value,  to-wit,  of  the  valoe 

of dollars,  to  be  taken  care  of 

and  safely  and  securely  kept  by  the 
said  defendant  for  the  said  plaintiff, 
he  the  said  defendant,  undertook,  and 
then  and  there  agreed  with  the 
said  plaintiff,  to  take  due  and 
proper  care  of  the  said  (chair)  for  the 
said  plaintiff,  and  to  re-deliver  the  same 
to  the  said  plaintiff  when  he  the  said 
defendant  should  be  thereunto  after- 
wards requested;  and  although  the  said 
defendant  was  afterwards,  to-wit,  on, 
etc.,  at,  etc.,  requested  by  the  said 
plaintiff  to  re-deliver  the  said  (chair) 
to  him  the  said  plaintiff,  to-wit,  at,  etc., 
yet  the  said  defendant,  not  regarding 
his  duty  in  that  behalf,  did  not,  nor 
would,  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  before  or  aft- 
erwards, re-deliver  the  same  to  the  said 
plaintiff,  but  on  the  contrary  thereof, 
he  the  said  defendant  so  carelessly  be- 
haved and  conducted  himself  with  re- 
spect to  the  said  (chair),  and  took  so 
little  and  such  bad  care  thereof,  that 
by  and  through  the  carelessness,  negli- 
gence and  improper  conduct  of  the 
said  defendant,  the  said  (chair),  being 
of  the  value  aforesaid,  became  and  was 
wholly  lost  to  the  said  plaintiff,  to-wit, 
at,  etc. 

And  whereas  also,  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  the  said  defendant, 
at  his  special  instance  and  request,  had 
the  care  of  a  certain  other  (chair)  of 
the  said  plaintiff  of  great  value,  to-wit, 
of  the  value  of  one  hundred  dollars,  yet 
the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would 
take  due  and  proper  care  of  the  said 
•last  mentioned  (chair),  but  wholly  neg- 
lected so  to  do,  and  took  such  bad  care 
thereof  that  afterwards,  to-wit,  on,  etc., 
the  said  last  mentioned  (chair)  became 
and  was  wholly  lost  to  the  said  plain- 
tiff, to-wit,  at,  etc.  (Third  count  in 
trover.)  Burr.  App.  314,  |583;  2  Cfhit. 
PL  670. 

n.    Complaints. 

A.  Complaint,  Negligence  of  Servant 
in  Driving  Against  Plaintifs 
Vehicle, 

I.     That   on    the   


day    of 

,  18 — ,  the  plaintiff  was  riding 

along  the  public  highway,  in  the  town 

of  ,  in  a  chaise,  drawn  by  a 

horse,  both  the  property  of  the  plaintiff, 
of  the  value  of dollars. 


II.  That  the  defendant  was  then  the 
proprietor  of  a  stage  and  four  horses, 
which  were  then  passing  along  said 
highway  in  the  possession  of  defendant 
(or  of  defendant's  servant),  who  was 
driving  the  same. 

III.  That  defendant  (or  that  said 
servant)  so  carelessly  drove  and  man- 
aged said  stage  and  horses  that  by  rea- 
son of  his  negligence  said  stage  struck 
the  plaintiff's  chaise,  and  overthrew 
and  broke  the  same,  and  threw  down 
the  plaintiff's  horse,  breaking  his  leg, 
and  threw  the  plaintiff  out  of  his  chaise 
upon  the  ground  (or  otherwise  describe 
the  accident  according  to  the  fact), 
whereby  the  plaintiff  was  bruised  and 

wounded,  and  was  for  days 

prevented  from  attending  to  his  busi- 
ness, and  was  put  to  great  expense  in 
repairing  his  chaise  and  in  endeavoring 
to  be  healed  of  his  own  hurts,  and  he 
was  obliged  to  kill  his  said  horse  in 
consequence  of  his  leg  being  broken  as 
aforesaid,  to  the  damage  of  the  plain- 
tiff     dollars.     1    Abb.   Forms 

'452. 

B.    Complaint    Against    KaUroad, 
Crossing  Accident. 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,    were   the   owners   of   a   certain 

railroad,   known   as  railroad, 

together  with  the  track,  cars,  locomo- 
tives and  other  appurtenances  thereto 
belonging. 

II.  That   on   the  day    of 


,  18—,  while  the  plaintiff  was 

traveling  in  a  wagon  drawn  by  two 
horses,  all  the  property  of  the  plaintiff, 

and  of  the  value  of  dollars, 

along  the  public  highway  from  ■ 

to    ,     which    public     highway 

crosses  the  railroad  aforesaid  at  a  place 

called  ;    and   as   the   plaintiff 

had  reached  said  crossing,  the  defend- 
ants carelessly  and  negligently  caused 
one  of  their  locomotives  (with  a  train 
of  ears  attached  thereto)  to  approach 
said  crossing,  and  then  and  there  to 
pass  rapidly  over  the  track  of  said 
railroad,  and  negligently  and  carelessly 
omitted,  while  so  approaching  said 
crossing,  to  give  any  signal,  by  ringing 
the  bell  or  sounding  the  steam  whistle, 
by  reason  whereof  the  plaintiff  was  un- 
aware of  their  approach. 

III.  That  by  reason  of  said  negli- 
gence of  the  defendants  the  locomotive 
struck  the  plaintiff's  horses  and  threw 
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them  down,  killing  one  of  them  imme- 
diately! and  80  severely  injurin^^  the 
other  as  to  make  it  necessary  to  kill 
him;  and  also  overset  the  plaintiff's 
wagon,  breaking  it  so  that  it  is  worth- 
less; and  also  threw  the  plaintiff  out 
upon  the  ground,  with  such  force  as 
to  fracture  his  left  collar-bone  (or 
other  consequences,  according  to  the 
fact). 

rv.  That  thereby  the  plaintiff  has 
been  deprived  of  the  use  of  said  horses 
and  wagon,  and  was  put  to  great  pain 
and  to  great  expense  in  endeavoring  to 
cure  himself  of  said  injury,  and  was 
and  still  is  prevented  from  going  on 
with  his  business  as  ,  and  is, 

as  he  believes,  permanently  injured,  so 
that  he  will  never  be  as  strong  or  able 
to  carry  on  said  business  as  effectively 
as  before,  and  was  otherwise  greatly 
injured,  to  his  damage  — ^  dollars. 
1  Abb.  Forms  453. 

C.  Complaint  Against  Bailroad  far 
Killing  Cattle, 

I.  That  at  the  time  hereinafter  men- 
tioned the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,    were    the    owners    of   a   certain 

railroad    known    as   railroad, 

together  with  the  track,  cars,  locomo- 
tives, and  other  appurtenances  thereto 
belonging. 

n.     That   on   the  day    of 


,    18 — ,    the    plaintiff   was   the 

owner  and  possessed  of  certain  cattle, 
to- wit  (designating  them),  of  the  value 

of dollars,  and  which  cows  and 

oxen  casually  and  without  the  fault  of 
the  said  plaintiff,  strayed  in  and  upon 
the  track  and  ground  occupied  by  the 
railroad  of  the  said  defendant  at  M. 

in.  That  the  said  defendants,  by 
their  agents  and  servants,  not  regard- 
ing  their  duty  in  that  respect,  so  care- 
lessly and  negligently  ran  and  man- 
aged the  said  locomotive  and  oars  that 
the  same  ran  against  and  over  the  said 
cows  and  oxen  of  the  said  plaintiff,  and 
killed  and  destroyed  the  same,  to  the 
damage  of  the  plaintiff  dol- 
lars.   1  Abb.  Forms  454. 

D.    Complaint  Against  Contractor  for 

Leaving  Street  Insecure,  Horse 

Injured, 

I.     That   at   the    times    hereinafter 

mentioned    the    defendant     had    taken 

upon  himself  (or  had  agreed  with  the 

trustees  of  the  village  of  to 

lay  down  pipes  in  and  under  the  high- 
way   (known  as  —  street),  in 


,   for  the   purpose   of  lighting 

the  said  highway  with  gas,  and  to  make 
the  proper  trenches  for  the  purpose; 
and  when  such  pipes  were  laid  down, 
to  fill  up  properly  the  said  trenches, 
and  to  put  and  leave  the  said  highway 
clear  and  in  a  reasonably  secure  con- 
dition. 

II.    That  the  defendant  and  his  serv- 
ants, on  the  day  of , 

18 — ,  accordingly  took  up  part  of  the 
said  highway,  and  made  trenches  and 
holes  therein,  and  laid  down  said  pipes, 
and  displaced  the  earth  and  materials 
of  the  said  highway,  and  so  carelessly 
and  negligently  filled  said  trenches,  and 
left  the  said  highway  in  so  dangerous 
and  improper  state,  that  a  horse  of  the 
plaintiff,  of  the  value  of dol- 
lars, which  he  was  then  and  there  law- 
fully driving  along  the  said  highway, 
sunk  and  fell  therein,  and  was  wounded 
and  lamed,  and  rendered  of  little  or 
no  value,  to  the  plaintiff's  damage 
dollars.     1  Abb.  Forms  447. 


E.  Complaint  for  Laying  Subbish  in 

Street,   Whereby  Plaintif  Was 
Thrown  Out  of  Carriage, 

I.  That  the  defendant,  on  or  about 

the   day   of   ,     18 — , 

wrongfully  placed  large  quantities  of 
building  materials  and  earth  in  the  pub- 
lic highway  (known  as street) 

in  ,   and   negligently   left   the 

same  therein,  obstructing  the  highway 
during  the  night  time,  and  without 
placing  any  light  or  signal  there  to  in- 
dicate danger. 

II.  That  in  consequence  of  said  neg- 
ligence and  improper  conduct  of  the 
defendant,  in  the  nighttime  of  that 
day,   the*  carriage  of   the   plaintiff,   of 

the  value  of dollars,  with  the 

plaintiff  therein,  then  passing  through 
said  street,  was  accidentally  driven 
against  the  said  obstructions,  and  was 
thereby  overturned;  by  means  whereof 
the  plaintiff  was  bruised  and  wounded 
(conclude  as  in  other  forms).  1  Abb. 
Forms  447. 

F.  Complaint  for  Keeping  Open  Van- 

gerous    Hatchway,    Through 
Which  Plaintif  Fell. 

I.  That  the  defendant,  at  the  time 
hereinafter  mentioned  (was  the  owner 
and)  had  possession  and  control  of  a 
certain  building  and  premises  (briefly 
designate  them),  with  the  appurte- 
nances thereto  belonging,  which  building 
was  then  occupied  by  him  as  (briefly 
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designate  the  uses  of  the  building,  if  a 
public  resort). 

II.  That  said  building  was  negli- 
gently and  carelessly  built,  inasmuch 
as  there  was  in  the  public  hall  in  the 
second  story  of  the  same  (at  the  time 
of  its  erection  and  leasing  by  the  de* 
fen  dan  t,  as  well  as)  at  the  time  here- 
inafter mentioned,  an  unguarded  hole 
or  hatchway  through  the  floor,  opening 
into  the  first  story. 

III.  That  the  defendant,  well  know- 
ing the  premises,  and  while  the  owner 
and  occupant   (or  while  the  occupant) 

of  said  building,  did,  on  the  

day  of ,  18 — ,  negligently  and 

wrongfully  leave  the  same  uncovered 
and  unprotected,  by  means  whereof  the 
plaintiff,  who  was  then  lawfully  in  said 
building,  and  in  the  pursuit  of  his  busi- 
ness (or  by  the  permission  of  the  de- 
fendant), then  and  there  necessarily 
and  carefully  passing  along  said  hall, 
fell  through  said  hatchway. 

IV.  That  by  means  of  the  premises 
the  plaintiff  was  greatly  hurt  and  in- 
jured, and  became  sick  and  lame,  and 
so  remained  for  a  long  time  (or  so 
still  remains),  and  was  during  the  space 

of  prevented  from  attending 

to   his  business  as  ,  and  was 


compelled  to,  and  did  expend, 
dollars  in  endeavoring  to  be  healed  of 
his  said  injuries  (or  otherwise  state  in- 
juries   to    plaintiff    according    to     the 

fact),  to  his  damage  dollars. 

1  Abb.  Forms  444. 

m.    Answers. 

A.  Answer,    Flaintiff's    Own    Negli- 

gence, Falling  Into  Hole, 

That  the  defendant  and  his  servants 
used  due  care  and  diligence  (about  the 
construction  of  the  said  building,  or  in 
repairing  said  street,  and  replacing  the 
pavement  thereof,  or  in  guarding  the 
said  excavation  with  proper  bulwarks, 
and  in  putting  up  lights  during  the 
nighttime,  or  otherwise,  according  to 
the  allegations  in  the  complaint),  and 
that  said  injury  was  not  caused  by  any 
negligence  on  the  part  of  the  defend- 
ant or  his  servants,  but  was  owing  to 
the  negligence  and  fault  of  the  plaintiff 
himself.    2  Abb.  Forms  117. 

B.  Answer,  DenicU  of  Ownership  of 

Flaintiff. 

That  the  said  horse  and  carriage  al- 
leged to  have  been  injured  were  not 
the  property  of  the  plaintiff.  2  Abb. 
Forms  117. 


0.  Answer,  Denial  of  Ownership  of 
Cause  of  Injury. 

That  at  the  time  of  the  grievance 
alleged  the  defendant  was  not  the 
owner,  and  had  not  the  possession  or 
control  of  the  premises  in  which  said 
hole  or  hatchway  was  (or  of  the  wagon 
which  caused  the  alleged  injury).  2 
Abb.  Forms  117. 

NEGOriABLE    INSTRUMENTa.— Bee 
Bills  and  Notes. 


KEXTTBAIJTT  IaAWB. 

L    Indictinent^  Preparing  Military  Bx- 

pedition,  870 
n.     Indictment  for  Fitting  Out  Vee- 

eel,  870 
m.    Libel  To  Condemn  VesMl,  871 

L  Indictment^  Preparing  Military  Bx- 
pedition  in  Violatioa  of  Neo- 
traUty  Laws. 

The  indictment  charges  that  defend* 
ants,  ''mariners,  at  the  district  afore- 
said and  within  the  jurisdiction  of  tuis 
court,  did,  within  the  territory  and  jur- 
isdiction of  the  United  States,  to-wit, 
at  the  port  of  Philadelphia,  Pennsyl- 
vania, within  the  district  aforesaid, 
begin,  set  on  foot,  and  provide  and 
prepare  the  means  for  a  certain  mil- 
itary expedition  and  enterprise  to  be 
carried  on  from  thence  against  the  ter- 
ritory and  dominions  of  a  foreign 
prince,  to-wit,  against  the  island  of 
Cuba,  the  said  island  of  Cuba  being 
then  and  there  the  territory  and  do- 
minions of  the  King  of  Spain,  the  said 
United  States  being  then  and  there  at 
peace  with  the  King  of  Spain,  con- 
trary to  the  form  of  the  act  of  Con- 
gress in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of 
the  United  States  of  America. ' '  Wiborg 
V.  United  States,  163  U.  S.  632,  16  Sup. 
Ct.  1127,  41  L.  ed.  289. 

n.  Indictment  for  Fitting  Oat  Veeeel 
in  Violation  of  Neutrality  L&wa. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  John  D.  Quincy,  on  the  day 
and  year  aforesaid,  at  the  district 
aforesaid,  within  the  limits  of  the 
United  States,  and  within  the  juris- 
diction of  the  United  States  and  of 
this  court,  with  force  and  arms,  was 
knowingly  concerned  in  the  fitting  out 
of  a  certain  vessel  called  the  Bolivar, 
otherwise  called  Las  Damas  Argen- 
tinas,  with  intent  that  each  ressel  be 
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employed  in  the  service  of  a  foreign 
people,  that  is  to  say.  in  the  service 
of  '*The  United  Provinces  of  Rio  de 
la  Plata/'  to  commit  hostilities 
against  the  subjects  of  a  foreign  prince, 
that  is  to  say,  against  the  subjects 
of  **Hi8  Imperial  Majesty,  the  Consti- 
tutional Emperor  and  Perpetual  De- 
fender of  Brazil,"  with  whom  the 
United  States  then  were,  and  still  are 
at  peace,  against  the  form  of  the  Act 
of  Congress  in  such  case  made  and 
provided,  and  against  the  peace,  gov- 
ernment and  dignity  of  the  United 
States. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  John  D.  Quincy,  on  the  day 
and  year  aforesaid,  at  the  district 
aforesaid,  within  the  limits  of  the 
United  States  and  within  the  jurisdic- 
tion of  the  United  States  and  of  this 
court,  with  force  and  arms,  was  know- 
ingly concerned  in  the  fitting  out  of  a 
certain  other  vessel,  called  the  Bol- 
ivar, otherwise  called.  Las  Damas  Ar- 
gentinas,  with  intent  that  the  said 
vessel  should  be  employed  in  the  serv- 
ice of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces 
of  Bio  de  la  Plata,*  to  cruise  and  com- 
mit hostilities  against  the  subjects  and 
property  of  a  foreign  prince,  that  is 
to  say,  against  the  subjects  and  prop- 
erty of  His  Imperial  Majesty  the  Con- 
stitutional Emperor  and  Perpetual  de- 
fender of  Brazil,  with  whom  the  United 
States  then  were  and  still  are  at  peace, 
against  the  form  of  the  act  of  Con- 
gress in  such  case  made  and  provided, 
and  against  the  peace,  government  and 
dignity  of  the  United  States.  United 
States  17.  Quincy,  6  Pet.  (U.  S.)  445, 
8  L.  ed.  458.    . 

in.     Libel    To    Condemn    Vessel    for 
Violation  of  Neutrality  Laws. 

(The  first  two  paragraphs  of  the 
libel  alleged  the  seizure  and  detention 
of  the  vessel,  and  the  libel  then  con- 
tinued) : 

'<  Third.  That  the  said  steamboat 
or  steam  vessel,  the  'Three  Friends,' 
was  on,  to-wit,  on  the  23d  day  of 
May,  A.  D.  1896,  furnished,  fitted  out 
and  armed,  with  intent  that  she  should 
be  employed  in  the  service  of  a  cer- 
tain people,  to-wit,  certain  people  then 
engaged  in  armed  resistance  to  the  gov- 
ernment of  the  King  of  Spain,  in  the 
island  of  Cuba,  to  cruise  and  commit 
hostilities  against  the  subjects,  citizens. 


and  property  of  the  E^ng  of  Spain,  in 
the  island  of  Cuba,  with  whom  the 
United  States  are  and  were  at  that 
date  at  peace. 

"Fourth.  That  the  said  steamboat 
or  steam  vessel,  'Three  Friends,'  on, 
to-wit,  on  the  23d  day  of  May,  A.  D. 
1898,  whereof  one  Napoleon  B.  Brow- 
ard was  then  and  there  master,  and 
within  the  said  southern  district  of 
Florida,  was  then  and  there  fitted  out, 
furnished,  and  armed,  with  intent  that 
said,  vessel,  the  said  'Three  Friends,' 
should  be  employed  in  the  service  of 
a  certain  people,  to-wit,  the  insurg- 
ents in  the  island  of  Cuba)  otherwise 
called  the  Cuban  revolutionists,  to 
cruise  and  commit  hostilities  against 
the  subjects,  property,  and  people  of 
the  King  of  Spain,  in  the  said  island 
of  Cuba,  with  whom  the  United  States 
are  and  were  then  at  peace. 

"Fifth.     That  the  said  steamboat  or 
steam   vessel   'Three   Friends,*   on,   to- 
wit,  on  the  23d  day  of  May,  A.  D.  1896, 
and  whereof   one   N.  B.   Broward  was 
then  and  there  master,  within  the  nav- 
igable waters  of  the  United  States,  and 
within  the  southern  district  of  Florida 
and  the  jurisdiction  of  this  court,  was 
then  and  there,  by  certain  persons  to 
the  attorneys  of  the  said  United  States 
unknown,    furnished,    fitted     out,     and 
armed,  being  loaded  with  supplies  and 
arms   and    munitions   of   war,   and   it, 
the  said  steam  vessel  '  Three  Friends, ' 
being  then  and  there  furnished,  fitted 
out,  and  armed  with   one  certain  gun 
or  guns,  tlie  exact  number  to  the  said 
attorneys    of    the    United    States     un- 
known,   and    with    munitions    of     war 
thereof,    with    the    intent,    then     and 
there,  to  be  employed  in  the  service  of 
a   certain    people,   to-wit,   certain   peo- 
ple then  engaged  in  armed  resistance 
to    tl^    government    of    the    King     ot 
Spain  in  the  island  of  Cuba,  and  with 
the  intent  to   cruise  and  commit   hos- 
tilities   against    the    subjects,    citizens, 
and  property  of  the  King  of  Spain,  in 
the  said  island  of  Cuba,  and  who,  on 
the  said  date  and  day  last  aforesaid, 
and  being  so  furnished,  fitted  out,  and 
armed    &8    aforesaid,    then    and    there 
aforesaid,    from    the    navigable   waters 
of  the  United  States,  to-wit,  from  the 
St.    Johns   river,    within    the    southern 
district  of  Florida,  and  within  the  jur- 
isdiction of  this  court  aforesaid,  pro- 
ceeded upon  a  voyage  to  the  island  of 
Cuba  aforesaid,  with  the  intent  afore- 
said, contrary  to  the  form  of  the  stat* 
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ute  in  such  ease  made  and  provided. 
And  that  hy  force  and  virtue  of  the 
acts  of  Congress  in  such  case  made 
and  provided,  the  same  steamboat  or 
steam  vessel,  her  tackle,  engines,  ma- 
chinery, apparel  and  furniture  became 
and  are  forfeited  to  the  use  of  the  said 
United  States. 

''Sixth.  And  the  said  attorneys  say 
that  by  reason  of  all  and  singular  the 
premises  aforesaid,  and  that  by  force 
of  the  statute  in  such  case  made  and 
provided,  the  aforesaid  and  described 
steamboat  or  steam  vessel  'Three 
Friends,'  her  tackle,  machinery,  ap- 
parel, and  furniture,  became  and  are 
forfeited  to  the  use  of  the  said  United 
States." 

(And  concluded  with  a  prayer,  for 
process  and  monition  and  the  condem- 
nation of  the  vessel  as  forfeited.) 
United  States  r.  Three  Priends,  166 
U.  S.  1,  17  Sup.  a.  495,  41  L.  ed. 
897. 

NEW    ASSIGNMENT.— See    Assault 
AND  Batteey;  Pleas. 

NEW  M:ATTEB.— See  Answers;  Pleas. 

NEWLY    DISCOVERED    EVIDENCE. 
See  New  Trial. 

NEWSPAPERS.— See  Libel  and  Slan- 
der. 


NEW  TBIAL  (IK  TBIAL  00X7BT). 

L    Notioes  of  Motion,  872 

A.  General  Form,  872 

B.  On  the  Ments,  872 

C.  To  Set  Aside  Verdict  and  for  New 

Trial  for  Irregularity,  872 

D.  On  Judge's  Minutes,  873 
XL     AffldAYiti^  873 

A.  Miscofiduct  of  Juror,  873 

B.  Improper       Communication       hy 

Plaintiff  to  Jury,  873 

C.  Surprise,  873 

D.  Corroborating  Affidavit,  Surprise, 

874 

E.  Newly  Discovered  Evidence,  874 
P.     Corroborating     Affidavit,     Newly 

Discovered  Evidence,  875 

G.     Irregularity,  in  Noticing  Cause,  875 

H.    In  Action  To  Becover  Real  Prop- 
erty, 875 

m.    OrderSy  875 

A.  Granting  New  Trial,  875 

B.  Granting  New  Trial,  Unless  Ver- 

dict Reduced,   875 

C.  Setting    Aside    Nonsuit    and    for 

New  Trial,  876 
D;    Denying  New  Trial,  876 

'  Se6  '^How  To  Use  Tbis  Volume^"  Introduction,  pago  t. 


CROSS-BEPEBENCES: 
Case  on  Appeal: 
Case    Containing    Exceptions    Upon 

Trial  by  Jury; 
Case    Containing    Exceptions    on    a 

Trial  by  the  Court  or  a  Beferee; 
Amendments  Proposed  to  Case,  Etc.; 
Notice  of  Settlement  of  Case,  Etc.; 
Order  for  Time   To  Prepare  Case  or 

Exceptions,  With  Stay. 

Dismissal,  Discontinuance  and  Non- 
suit: 

Notice  of  Motion  To  Set  Aside  Non- 
suit, and  for  New  TriaL 
Findings  and  Conclusions: 

Notice  of  Exceptions  to  Findings  of 
Court  or  Referee. 
Stay  or  Proceedings: 
Order   for   Stay   of   Proceedings   To 
Move  for  New  Trial. 

L    Notices  of  Motion. 

A.  Notice  of  Motion  for  a  New  Trial, 

General  Form. 

Take  notice  that  on  the  ease  (or 
exceptions,  or  case  containing  excep- 
tions), (or  upon  the  affidavits  of  which 
copies  are  herewith  served  upon  you), 
and  upon  all  the  pleadings  and  proceed- 
ings herein,  I  shall  move  this  court,  at 
a  special  term  thereof  to  be  held  in  and 

for   the    county   of  ,    at    the 

in   the   city  of  ,   on 

the    day    of    ,    18—, 

at   o'clock,    for   a   new   trial 

herein.     2  Abb,  Forms  490. 

B.  Notice  of  Motion  for  a  New  Trial 
on  the  Merits, 

Sir:  Please  to  take  notice  that,  upon 
the  affidavits  (and  case),  with  copies 
whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
next  term  of  the  said  court,  to  be  held 

at  the in  the  city  of , 

on   the  Monday  of  — ^^ 

next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,*  that  the  verdict 
rendered  in  this  cause  be  set  aside,  and 
a  new  trial  granted.  Dated,  etc.  Burr. 
App.  213,  §426. 

C  Notice  of  Motion  to  Set  Aside 
Verdict  and  for  New  Trial  for 
Irregularity. 

(As  in  I,  B,  to  the  *,  and  then  as 
follows):  that  the  verdict  rendered  in 
this  cause  be  set  aside  for  irregularity, 
with  costs,  and  that  a  new  trial  be 
ordered  (or  for  such  other  rule  or  order 
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as  the  court  may  direct).  Dated,  etc. 
Burr.  App.  213,  §425. 

Note, — Include  proceeding  subsequent 
to  trial  verdict  judgment,  etc. 

D.  Order  To  Show  Cause  on  Motion 
for  New  Trial  on  Judge's  Min- 
utes. 

Let  the  plaintiff  (or  defendant)  show 
cause  before  me  at  the  circuit  court* 
now   in  session  in  and  for   (city  and) 

county  of  ,  at  the  courthouse 

in (or  at  the  city  hall  in  said 

city),  on  the day  of , 

18—-,  why  an  application  for  a  new 
trial  herein  on  the  judge's  minutes 
should  not  be  entertained;  and  if  said 
application  is  so  entertained,  then  why 
such  new  trial  should  not  be  granted; 
and  in  the  meantime,  and  until  the  de- 
termination of  said  motion,  not  exceed- 
ing twenty  days,  let  all  proceedings  on 
the  part  of  said • —  be  stayed. 

(Date.)  M.  N., 


2  Abb.  Forms  480. 
n.    Affidavits 


Justice,  etc. 


A.  Affidavit  To  Move  for  a  New 
Trial  on  the  Ground  of  Miscon- 
duct of  a  Juror. 

1.      That    on    the   day    of 

-,  18 — ,  the  (second)  day  of  the 


trial  of  this  action,  on  the  steps  of  the 
courthouse  he  heard  a  conversation  be- 
tween one  Xi.  M.  and  B.  S.,  one  of  the 
jurors  before  whom  said  action  was 
then  on  trial. 

II.  That  the  said  L.  ML  then  and 
there  told  said  juror  that  he  was  ac- 
quainted with  the  witnesses  in  this 
case,  and  had  been  acquainted;  that 
they  would  swear  to  anything  for  a 
dollar. 

m.  That  the  said  L.  M.  applied 
these  remarks  to  the  witnesses  for  the 
(defendant)  only;  that  toid  L.  M. 
spoke  of  U.  v.,  one  of  the  (defend- 
ant's) witnesses,  in  particular,  as  a 
bad  character. 

rv.  That  the  said  L.  M.  then  and 
there  stated  to  said  juror  that  W.  X., 
the  principal  witness  for  the  plaintiff, 
was  a  very  respectable  citizen;  that  he 
had  never  heard  anything  against  him. 

V.  That  the  said  L.  M.  and  the  said 
juror  were  and  are  old  acquaintances 
and  friends. 

VI.  That  on  the  next  day,  and  while 
the  trial  was  still  proceeding  at  the 
same  place,  the  said  L.  M.,  in  the  hear- 
ing of  deponent,  renewed  the  said  con- 
versation,  and   intimated   that   in    his 


opinion  the  (defendant)  was  endeavor- 
ing to  establish  his  case  by  false  swear- 
ing.    2  Abb.  Forms  491. 

B.  Affidavit  To  Move  for  New  Trial 
on  Ground  of  Improper  Corn- 
munication  by  Plaintiff  to  Jury, 

J.  K.,  being  duly  sworn,  says: 

I.  That  on  the  morning  of  the  (see* 
ond)  day  of  the  trial  of  this  cause,  and 
after  the  plaintiff  had  rested  his  case, 
but  before  the  opening  of  the  court, 
three  of  the  jurors  who  were  empaneled 
to  try  the  cause,  were  in  the  bar  room 
of   a   public   house   in   the   village    of 

f   together   with   a   number   of 

other  persons  there  assembled. 

II.  That  while  said  jurors  were 
there,  the  plaintiff  addressed  them,  and 
said  in  their  presence  and  hearing,  that 
the  defendants  were  a  eut-throat  cor- 
poration; that  they  had  swindled  the 
pubUc;  that  they  had  defrauded  him, 
the  plaintiff;  that  he,  plaintiff,  had  paid 
them  thousands  of  dollars;  that  he  de- 
livered the  fruit  in  controversy  on  said 

he  defendants  at  their  dock 
to  be  carried  on  their  boats,  and  that 
they  refused  to  carry  the  same,  and 
went  off  without  it;  and  in  consequence 
the  fruit  rotted  or  spoiled  on  his,  plain- 
tiff's, hands,  and  he  lost  several  hun- 
dred dollars;  and  that  defendants  ought 
to  stand  it  or  be  compelled  to  suffer 
the  loss. 

III.  That  thereupon  the  constable 
in  attendance  upon  the  court  remarked 
to  the  plaintiff  iq  the  presence  and 
hearing  of  the  jurymen,  that  the  per- 
sons he  was  addressing  were  jurymen, 
and  asked  plaintiff  if  he  did  not  know 
it. 

IV.  That  plaintiff  immediately  re- 
plied that  he  knew  what  he  was  about, 
and  requested  the  constable  to  mind  his 
own  business,  and  that  what  he  had 
been  saying  to  the  jurors  about  his 
suit  was  true;  and  he,  plaintiff,  after- 
wards continued  addressing  the  jurors 
in  substance  as  before,  detailing  as  he, 
plaintiff,  insisted,  what  were  the  facts 
of  his  case,  and  the  mismanagement  of 
the  defendants  in  relation  to  his  fruit. 
2  Abb.  Forms  492. 

C.     Affidavit  To  Move  for  New  Trial 
on  Ground  of  Surprise. 

Q.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the 
defendant  herein. 

II.  That  this  action  was  brought  to 
recover  possession  of  certain  real  prop- 

y  oL  nc    . 
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erty,   to-wit,   a    farm   in    the    town   of 
,  in  this  state. 

m.  That  from  the  commencement 
of  this  action  until  about  (ten)  days 
prior  to  the  trial  hereof,  the  attorney 
for  the  plaintiff  had  in  his  possession 
a  certain  deed,  made  and  executed  by 
the  father  of  the  plaintiff,  now  de- 
ceased, conveying  said  real  property  in 
fee  to  one  J.  K. 

lY.  That  plaintiff  claims  title  to  said 
real  property  by  descent  from  his  said 
father,  and  in  no  other  way. 

y.  That  deponent  gave  plaintiff's 
attorney  reasonable  notice  to  produce 
said  deed  on  the  trial,  and  further  duly 
and  seasonably  subpoenaed  the  plain* 
tiff's  attorney  to  attend  the  trial,  and 
bring  with  him  the  oAid  deed. 

VI.  That  prior  to  the  service  of  said 
notice  and  subpoena,  the  plaintiff's  at- 
torney delivered  said  deed  to  the  plain- 
tiff,  who  thereupon  deposited  the  same 
with  L.  M,,  the  counsel  of  plaintiff, 
residing  in . 

VII.  That  at  the  trial  of  this  action, 
deponent  learned  for  the  :first  time  that 
the  said  plaintiff's  attorney  had  parted 
with  said  deed. 

VIII.  That  up  to  the  time  he  was 
put  upon  the  stand,  the  plaintiff's  at' 
torney  entirely  cone^^aled  from  depon- 
ent the  fact  that  said  deed  was  out 
of  his  possession. 

IX.  That  deponent  was  taken  en- 
tirely by  surprise  by  the  failure  of  the 
plaintiff's  attorney  to  produce  said 
deed. 

X.  That  on  a  new  trial  deponent 
can,  as  he  believes,  obtain  the  produc- 
tion of  said  deed,  or  if  not,*  can  prove 
the  contents  thereof  by  the  testimony 
of  J.  K. 

XI.  That  there  has  been  no  oppor- 
tunity since  the  trial  of  this  cause  to 
notice  a  motion  for  a  new  trial,  until 

the  special  term  to  be  held  at 

on  the  day  of  '   i    ,  19—. 

2  Abb.  Porms  494. 

D.    Corroborating      Affldavit^     New 
Trial,  Surprige, 

J.  K.,  being  duly  sworn,  says: 

I.  That  he  is  the  person  referred 
to  in  the  foregoing  affidavit  of  Q.  B. 

n.  That  the  statements  therein  con- 
tained, so  far  as  they  relate  to  depon- 
ent, are  true. 

ni.  That  the  contents  of  the  deed 
mentioned  in  said  affidavit  are  such  as 
are  therein  stated.    2  Abb.  Forms  405.. 


E.  Affidavit  To  Move  for  New  Trial 
on  Ground  of  Newly  Discovered 
Evidence  (a). 

C.  D.y  the  above  named  defendant, 
being  duly  sworn,  deposes  and  says  that 
this  action  was  brought  for  (state 
what),  and  that  the  defense  set  up 
thereto  by  this  deponent  was  (state 
what).  And  deponent  says  that  this 
cause  was  tried  at  a  circuit  court  which 
was   holden   at   the   courthouse  in    the 

town  of  ,  in  and  for  the  said 

county   of  ,    on   the   

day   of  last,   and   a   verdict 

rendered  therein  for  the  plain- 
tiff, for  dollars.  And  de- 
ponent further  says  that  he  has  fully 
and  fairly  stated  the  case  in  this  cause 
to  G.  H..  esquire,  his  counsel  therein, 

who  resides  in  ,  and  has  fully 

and-  fairly  disclosed  to  his  said  counsel 
the  facts  which  he  expects  to  prove  by 

I.  J.,  of  ,  -and  that  the  said 

I.  J.  can  testify  to  the  following  facts, 
that  is  to  say  (here  state  the  testimony, 
or  let  an  affidavit  of  the  witness,  stat- 
ing the  facts,  be  annexed  to  the  affi- 
davit, and  referred  to  in  the  usual 
way).  And  this  deponent  further  says 
that  such  evidence  has  been  discovered 
since  the  said  trial,  and  was  not  pre- 
viously known  to  this  deponent  to  ex- 
ist, and  that  the  same  is  material  to 
this  deponent,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes. 

Sworn,  etc.    Burr.  App.  33,  |64. 

Affidavit  To  Move  far  New  Trial  an  the 
Ground  of  Newly  Discovered  Evidence 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  (defendant)  in  this 
action. 

n.     That  this  action  was   tried  on 

the  day  of  ,  18 — ,  at 

a   (circuit  court),  held  in  and  for  the 

county    of   ,   at   ,    In 

said  county. 

in.     That   said   trial  resulted  in  a 

verdict  for  the  (plaintiff)  for 

dollars. 

rv.     That  since  the  said  trial,  and 

on. the day  of ^  18 — i 

d^>onent  has  discovered  for  the  first 
time  that  he  could  have  proved  by  one 

J.    K.,    who    resides    at   ^   the 

following  facts:  that  at  the  time  of  the 
representations  testified  to  by  L.  M., 
upon  the  trial  of  this  action,  he  was 
present;  that  the  representations  act- 
ually made  by  the  (defendant)  at  that 
interview  were  that  he  believed  N.  O. 
was  good,  but  that  he  would  not  be 
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security  for  him;  that  the  safety  of 
the  loan  would  depend  upon  his  busi* 
ness,  and  whether  it  continued  ^ood; 
that  he  believed  the  business  was  prof- 
itable, and  would  pay  well  if  judi- 
ciously managed;  that  the  (defendant) 
did  not  say  that  N.  O.  was  perfectly 
goody  or  that  the  money  would  certainly 
be  repaid,  or  that  N.  O.  was  doing  a 
business  second  to  none  in  the  world, 
nor  anything  to  that  effect.  2  Abb. 
Forms  495. 

F.  Corroborating     Affldavit,     Newty 

Discovered  Evidence, 
J.  K.,  beihg  duly  sworn,  says: 
I.     That  he  is,  and  was  at  the  time 
of  the  conversation  between  L.  M.  and 
the  defendant,  a  clerk  in  the  store  of 
the  defendant. 

n.  That  at  the  said  conversation  so 
referred  to  the  (defendant)  made  the 
representations  set  forth  in  the  fore- 
going affidavit,  and  no  others. 

III.  That  from  the  (defendant's) 
manner  of  speaking  of  the  suit,  depon- 
ent supposed  there  was  no  danger  of 
a  recovery  against  him,  and  he  there- 
fore did  not  communicate  what  he 
knew  until  after  the  verdict  was  ren- 
dered.    2  Abb.  Forms  497. 

G.  Affidavit  To  Move  for  New  Trial 

for    Irregularity    in    Noticing 

Cause. 
G.  H.,  the  attorney  for  the  defendant 
in  this  cause,  being  duly  sworn,  deposes 
and  says  that  issue  was  joined  in  said 

cause  on  the  dny  of 

last;  and  that  on  the 


day  of 
following,  a  notice  of  trial 
in  said  cause  for  a  circuit  court  to 
be  held  in  and  for  the  said  county  of 

(a   copy   of  which   notice   is 

hereto  annexed),  was  served  upon  this 
deponent  by  a  clerk  of  E.  F.,  the  plain- 
tiff's attorney,  which  notice  this  de- 
ponent at  the  same  time  refused  to 
receive  as  irregular  and  insufficient. 
And  deponent  further  says  that  not- 
withstanding such  refusal,  and  the  in- 
sufficiency of  said  notice,  the  said  £.  F. 
proceeded  to  the  trial  of  said  cause, 
at  the  said  circuit  court,  and  obtained 
a    verdict    against   the    defendant    for 

dollars. 

Sworn,  etc.     Burr.  App.  33,  |63. 

H.    Affidavit  To  Move  for  New  Trial 
in  an  Action  To  Beeover  Pos- 
session of  Beal  Property. 
A.  B.,  being  duly  sworn,  says: 
L    That  he  is  the  (plaintiff)  in  this 
action. 


II.  That  this  action  was  brought 
on  to  recover  the  possession  of  real 
property,  to-wit,  a  certain  block  of  land 
in  the  city  of . 

III.  That  the  action  was  tried  at  a 
circuit  court,  held  in  and  for  the  county 

of ,  at ,  in  said  county 

before  Mr.  Justice  M.  N.j.and  a  jury; 
and    that     on    the    day    of 


— ,    18 — ,   said   jury    returned   a 

verdict  in  favor  of  the  (defendant). 

lY.  That  judgment  wajs  entered  on 
said  verdict  herein  within  (three) 
years  last  past,  on  the day  of 


-,  18 — ,  in  favor  of  the  (de- 
fendant). 

V.  That  deponent  is  ready  and  will- 
ing to  pay  all  costs  and  damages  award- 
ed against  him  as  a  condition  of  obtain- 
ing a  new  trial. 

(If  the  application  is  for  a  second 
new  trial,  set  forth  facts  which  show 
that  justice  will  be  promoted  by  such 
new  trial.)     2  Abb.  Forms  497. 

Note. — Second  trial  is  granted  as  a 
matter  of  right  in  some  states  in  eject- 
ment. 

m.    Ordmn. 

A.  Order  Granting  Motion  for  New 

Trial 

A  motioh  for  a  new  trial  on  the 
part  of  the  (plaintiff)  herein  having 
been  made  on  the  case  (or  exceptions, 
or  case  containing  exceptions),  (and 
upon   reading  and   filing  the   affidavits 

of  ),  and  after  hearing  G.  H., 

esq.,  of  counsel  for  the  plaintiff,  in  sup- 
port of  said  motion,  and  O.  P.,  esq.,  of 
counsel  for  the  defendant,  in  opposi* 
tion:* 

Ordered  that  the  said  motion  for  a 
new  trial  be,  and  the  same  hereby  is, 
granted  (or  granted,  with  costs  to  abide 
the  event,  or  on  payment  of  costs,  or 
on  payment  of  all  costs  of  the  action 
after  notice  of  trial,  or  on  condition 
that  the  plaintiff  stipulate,  etc.,  or  oth- 
erwise state  the  terms  on  which  the  new 
trial  is  granted).    2  Abb.  Forms  498. 

B.  Order    Granting    Motion     Unless 

the  Opposing  Party   Will  Con- 

sent  To  Seduce  His  Verdict. 

As  in  previous  form  to  the  *: 

Ordered  that  the  said  motion  for  a 

new  trial  be,  and  the  same  hereby  is, 

granted,    unless    the    plaintiff,     within 

•• days,  stipulate  to  reduce  the 

verdict  to  dollars   (or  unless 

the    defendant    within    days 

stipulate  to  waive  the  sum  awarded  to 
him  by  the  verdict  for  his  counterclaim 

voi.n( 
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herein),  in  which  case  said  motion  is 
denied  (without  costs).  2  Abb.  Forms 
498. 

G.  Order  Setting  Aside  Nonsuit  and 
for  New  Trial 

On  reading  and  filing  an  afiidavit  (or 
admission)  of  the  due  service  of  notice 
of  argument  in  this  cause,  on  motion 
of  Mr.  F.,  of  counsel  for  the  plaintiff 
(no  one  appearing  to  oppose),  ordered 
that  the  nonsuit  m  this  cause  be,  and 
the  same  is,  hereby  set  aside,  and  a 
new  trial  granted.  Burr.  App.  465, 
$942. 

Note. — ^Include  in  order  the  setting 
aside  of  all  proceedings  subsequent  to 
trial. 

D..    Order  Denying  New  Trial 

This  cause  having  been  brought  to 
argument,  and  counsel  having  been 
heard  thereon,  on  motion  of  Mr.  F.,  of 
counsel  for  the  plaintiff,  ordered  that  a 
new  trial  be  denied  (with  costs).  Burr. 
App.  465,  1943. 

NEXT    FRIEND.— See    Guardian    Ad 

Litem. 

NIL  DEBIT.— See  G^eneral  Issue  and 
General  Denial. 


NOLO  CONTENDEBE. 

CBOSS-BEFERENCE: 
Arraignment  and  Plea: 
Plea  of  Nolo  Contendere; 
Entry  of  Plea  of  Nolo  Contendere. 

NOLLE  PBOSEQUL 

Dismissal,  Disoontinuance  and  Non- 
suit: 

Nolle  Prosequi,  as  Entered  at  Trial; 
Entry  of   Nolle  Prosequi  to  a  Par- 
ticular Count; 
Entry  of  Nolle  Prosequi  as  Contained 

in  Replication; 
Entry  of  Nolle  Prosequi  to  One  of 
Several  Defendants. 

Judgment  Seeord  on  NoUe  Prosequi  in 

Criminal  Case, 
"State  of  MiFsouri  v,  Bernard  H.  En- 

gelke  and  Edward  P.  Barrett. 

"Now  at  this  day,  comes  the  prose- 
cuting attorney  and  enters  a  nolle 
prosequi  herein;  it  is  therefore  or- 
dered by  the  court  that  the  said  de- 
fendants be  discharged,  and  that  they 
go  hence  without  bail."  Engelke  v, 
Chouteau,  98  Mo.  629,  12  S.  W.  358. 

NON-ASS'U]klPSIT.— See   General    Is- 
suK  and  General  Denial. 


NON  CEPIT.— See  General  Issue  and 
General  Denial. 

NON  DBTINET.— See  General  Issue 
AND  General  Denial. 

NON  EST  FACTUM.— See  General  Is- 
sue AND  General  Denial. 

NON-JOINDER.— See  Parties. 

NON  OBSTANTE  VEREDICTO.— See 
Judgment  Rboords;  Judgments. 

NONSUIT. — See  Dismissal,  Discontin- 
uance AND  Nonsuit. 

NOT  GUILTY.— See  Arraignment  and 
Plea;  General  Issue  and  General 
Denial. 


NOTICE. 

CROBS-BEFEREf^CES: 

Admiralty: 

Notice  of  Appearance; 

Notice  of  Appeal  to  Supreme  Conrt; 

N*otice  for  Publication  Containing 
Substance  of  Libel; 

Notice  of  Motion  on  Affidavit  To 
Mbve  for  Sale  of  Ship  and  Cargo; 

Notice  of  Appeal  to  Circuit  Court 
of  Appeals; 

Notice  of  Appearance  in  Supreme 
Court; 

Notice  of  Filing  Bond  on  AppeaL 
Amendments  and  Jeofails: 

Notice  of  Motion  for  Leave  T« 
Amend; 

Notice  of  Motion  for  Leave  To 
Amend  Declaration; 

Notice  of  Motion  for  Leave  To 
Amend  Complaint; 

Notice  of  Motion  To  Amend  Com- 
plaint, by  Striking  Out  Co-plaintiffs 
and  Making  Them  Defendants; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Adding  Defendant; 

Ny>tice  of  Motion  for  Leave  To 
Serve  Proposed  Original  or  Amend- 
ed Pleading; 

Notice  of  Motion  To  Amend  by  Cor- 
recting factitious  Name. 
Appeals  : 

Notice  of  Judgment  To  Limit  Time; 

Notice  of  Appeal  (a,  b); 

Nt>tice  of  Appeal  From  Justice 
Court; 

Notice  of  Exception  to  Sureties; 

Notice  of  Sureties  Justifying; 

Notice  of  Argument; 

Notiee  of  Motion  for  Beargument; 

Notice  of  Motion  To  Dismiss  Appeal 
(a,  b); 

Notice  of  Filing  Bemittltiir, 
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Appearances: 

Notice  of  Betainei^. 
Arkest  in  Civil  Cases: 
Notice  of  JuBtification  of  Bail; 
Notice  of  Ji«xoeption  to  Bail; 
Notice  of  Motion  To  Vacate  Order 

of  Arrest; 
Notice  of  Motion  To  Discbarge  De- 
fendant From  Arreat; 
Notice  of  Motion  To  Beduce  Bail; 
Notice  of  Other  or  Additional  Bail. 
Attachment: 

Notice  of  Claim  by  Third  Person; 
Notice  of  Motion  To  Discharge  At- 
tachi^ent  On  Giving  Security. 
Bankkuptcy  Pboceedings: 

Notice  of  First  Meeting  of  Creditors; 
Notice   to   Trustee   of   His   Appoint- 
ment; 
Notice  of  Dividend; 
Notice  of   Petition   for  Bemoval   of 
Trustee. 
Bills  and  Notes: 
Complaint,      Demand      and      Notice 

Waived; 
Complaint,   Notice    of    Non-payment 

Excused,  No  Funds; 
Answer,  Denial  of  Notice,  Dishonor. 
Bills  of  Exceptions: 

Notice  of  Settlement  of  Bill  of  Ex- 
ceptions. 
Bills  of  Particulars: 

Notice  To  Preclude  Evidence; 
N'otice  for  Judgment   for   Not  Fur- 
nishing Bill  of  Particulars. 
Case  on  Appeal: 
Notice  of  Settlement  of  Case. 

CtetTIORARI: 

Notice   of  Filing  Certiorari   To   Re- 
move Cause; 

Notice  of  Motion  for  Certiorari. 
Costs: 

Notice  of  Taxation  of  Costs. 
Death   by  Wrongful  Act: 

Notice  of  Injury; 

Notice  of  Injury  to  Bailroad  Com- 
pany. 
Decedents'  Estates: 

Notice  To  Present  Claim; 

Notice  of  Application  To  Compel  Al- 
lowance of  Claim; 

Notice  of  Application  for  Allowance 
of  Claim  Disallowed; 

Notice    of   Hearing   on   Petition    To 
Sell  Personalty; 

Published  Notice  of  Application  for 
Conveyance  on  Contract. 
Default: 

Notice  of  Assessment  of  Damages  Be- 
fore Clerk; 

Notice   of   Assessment    of    Damages 
Before  Jury. 


Demurrer: 

Notice  of  Argument  of  Demurrer. 

Depositions: 

Notice  of  Application  for  Commis- 
sion To  Take  Deposition; 

Notice  To  Settle  Interrogatories  for 
Deposition; 

Notice  of  Taking  Deposition  (a,  b). 

Discovery: 

Notice  To  Produce  Paper  at  Trial; 
Notice  of  Examination  of  Party  Be- 
fore Trial. 

Dismissal,  Discontinuance  and  Non- 
suit: 

Notice  of  Order  for  Leave  To  Dis- 
continue. 

Dower,  Proceedings  To  Recover: 

Notice  of  Petition  for  Dower. 
Ejectment: 
Notice  of  Appearance,  With  Declara- 
tion. 
Elections: 

Notice  of    Contest    Because    Officer 

Elected  Ineligible; 
Notice  of  Contest  Because  Election 
Was  Irregularly  Conducted. 
Eminent  Domain: 

Notice    of    Filing    Beport    in     Con- 
demnation Proceedings; 
Notice   of  Appeal  From  Assessment 
by  Commissioners. 
Errors,  Assignment  of: 

Notice    To    Join    in    Assignment    of 
Errors. 
Findings  and  Conclusions: 

Notice  of  Exceptions  to  Conclusions; 
Notice  of  Exceptions  to  Findings  of 
Fact. 
Guardian  Ad  Litem: 
Notice  of  Application  by  Belative  or 

Friend  for  Guardian  Ad  Litem; 
Notice    to    Defendant    or    Guardian 
That     Plaintiflf     WWl     Apply     for 
Guardian  Ad  Litem. 
Guardian  and  Ward: 
Notice  of  Application  To  Sell  Lands 

of  Minor; 
Notice- of  Sale  of  Land  of  Minor. 
Habeas  Corpus: 
Notice  to  Party  Interested  of  Time 
and  Place  When  Writ  Beturnable. 
Hearing: 

Notice  of  Hearing. 
Homestead  and  Exemption: 
Notice  to  Sheriff  That  Debtor   Will 
Choose  Exempt  Property. 
Interstate  Commerce  Commission: 
Notice  To  Answer; 
Notice  of  Hearing; 
Notice  of  Hearing  by  Carrier; 
Notice  of  Taking  Deposition. 

Vol.  IZ 
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Judgments  : 
N{'tice  of  Acceptance  of    Offer    of 

Judgment; 
Notice  for  Judgment    on    Frivolous 

Demurrer; 
Notice  for  Judgment  Dismissing  Ac- 
tion; 
Notice  for  Judgment  on  Failure  To 

Reply; 
Notice  for  Judgment  Non  Obstante 

Veredicto; 
Notice   of  Acceptance  of    Offer    To 

Liquidate  Damages; 
Notice  of  Judgment; 
Notice   of  Judgment  of  Bespondeat 

Ouster. 

JimicuL  Sales: 
Notice  of  Judicial  Sale; 
Notice     To     Compel    Purchaser    To 
Complete  Purchase. 

Juries  and  Jurors: 

Notice  of  Striking  Jury  (a,  b); 
Notice  for  Firing  Jury; 
Notice  for  Special  Jury  (a,  b). 

LiBERUM  Tbnekentuic: 
Ite joinder,  Notice  To  Quit; 
Surrejoinder,   Notice   To    Quit    Was 

Waived; 
Rebutter,   Denying   Notice   To    Quit 

Was  Waived. 

Iris  Pendens: 

Notice  of  Lis  Pendens  for  Foreclos- 
ure; 
Notice  of  Lis  Pendens  for  Partition; 
Notice  of  Lis  Pendens  in  Attachment 

Affecting  Real  Property; 
Notice  of  Lis  Pendens  in  Proceedings 
To  Set  Aside  Fraudulent  Convey- 
ance; 
Affidavit    of   Filing   Notice     of    Lis 
Pendens. 
Master  and  Servant: 

Notice  to  Employer  of  Injury. 
Mechanics'  Liens: 

Notice  of  Lien  by  Subcontractor. 
Motions  : 
Notices  of  Motion. — See  Motions  for 
a  large  number  of  forms. 
Orders  of  Court: 

Notice  of  Settlement  of  Order; 
Notice  of  Decision  of  Circuit  Court 

and  Order  Thereon; 
Notice   To   Discharge   Order   for   ir- 
regularity. 
Partition  : 

Notice   of    Presenting    Petition    for 
Partition. 
Paupers  : 
Notice   of  Application  To  Prosecute 
In  Forma  Pauperis. 


Pleas: 
Notice  of  Special  Matter  With  Gen- 
eral Issue. 

Recognizances  : 
Notice    of   Render   in    Dicsharge   of 

Bail; 
Notice  for'  Exoneretur 
References  : 
Notice  of  Hearing  Before  Referee; 
Notice  of  Motion  for  Reference; 
Notice  To  Proceed  Before  Referee; 
Notice   of  Hearing    Before    Referee 

(Code) ; 
Notice  To  Refer  Cause. 
Rejoinder: 
Rejoinder,  Notice  To  Quit; 
Surrejoinder   That    Notice    To    Quit 
WTaived. 
Removal  of  Causes: 
Notice  of  Offer  To  Be  Indorsed  on 

Bond; 
Notice  of  Mbtion  for  Removal. 
Scire  Facias: 

Notice  To  Plead  to  Scire  Facias. 
Security  for  Costs: 
Notice  of  Filing  Security  for  Costs; 
Notice   of  Motion   To   File   Security 

for  Costs; 
Notice  of  Exception  to  Security  for 

Costs; 
Notice  of  Justification  of  Sureties  for 
Costs. 
Sequestration: 

Notice  to  Tenants  To  Attorn. 
Service  of  Process  and  Papers: 
Notice    for   Publication    To    Be   Ap- 
pended to  Summons; 
Notice  for  Publication  of  Attachment 

Against  Non-resident; 
Notice    for    Publication    of    Attach- 
ment Against   Absconding   Debtor. 
Sheriffs  and  Constables: 

Notice  To  Return  Capias  Ad  Respond* 

endum; 
Notice  To  Return  Capias  Ad  Satis- 
faciendum; 
Notice  to  Return  Fieri  Facias; 
Affidavit   of  Service   of    Notice    To 

Return; 
Notice  To  Set  Aside  Attachment  Pro- 
ceeding  Against   Sheriff  as   irreg- 
ular; 
Notice  To  Stay  Proceedings  Against 
Sheriff. 
Substitution  of  Attorney: 

Notice  of  Substitution   of  Attorney. 
Tender: 

Notice  of  Paying  Into  Court. 
Time  To  Plead: 
Notice  To  Declare; 
Notice  To  Plead; 
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Notiee  To  Bepljrj 

Notice  To  Be  join; 

Notice  To  Burrejoin; 

Notice  To  Plead  to  Scire  Facias. 
Tkial: 

Notice  of  Trial; 

Notice  To  Strike  Cause  From  Calen* 
dar  for  Not  Serving  Papers. 
Writ  op  Erbob: 

Notice  of  Bail  in  Error; 

Notice  of  Exception   to  Bail  in  Er- 
ror. 


KOTI05  6T  DSFEKSB. 

Notice,    T7ith   Plea   of    General    Issue, 

''Yon  will  please  take  notice  that  on 
the  trial  of  said  cause  the  above  named 
defendant  will  give  in  evidence,  and 
insist  in  its  defense,  that,  at  the  time 
of  the  alleged  destruction  and  dam- 
age of  the  property  claimed  in  plain- 
tiff's declaration  to  have  been  de- 
stroyed and  damaged  by  fire,  as  in  said 
declaration  set  forth,  none  of  said 
claimed  to  be  insured  property  was  so 
destroyed,  as  alleged  in  said  declara- 
tion; that  said  property  had,  prior  to 
the  said  fire  reaching  it,  been  all  re- 
moved to  a  place  of  safety,  and  was 
not  in  anywise  damaged  or  destroyed, 
of  which  fact  the  assured  and  said 
plaintiffs  had  notice. 

"That  said  policy  of  insurance  de- 
clared upon  contained  the  following 
condition : 

**  'Any  fraud  or  attempt  at  fraud, 
or  any  misrepresentation  in  any  state- 
ment touching  the  loss,  or  any  false 
swearing  on  the  part  of  the  assured  or 
his  agent,  in  any  examination,  or  in 
the  proofs  of  loss,  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  this 
association  under  this  policy;  and  in 
such  case  this  association  shall  have 
the  right,  at  any  time,  to  require  the 
same  to  be  delivered  up  to  be  can- 
celed. ' 

"That  the  said  assured,  and  the  said 
plaintiffs,  in  making  claim  against  this 
defendant,  and  in  making  proofs  of 
loss  to  this  defendant,  violated  the  said 
condition."  Bobinson  v.  Fire  Assn., 
eS  Mich.  90,  29  N.  W.  521. 


KXnSAKOE. 

I.      Declaration    for    Nuiiaiiee 

I>wellliig,  880 
IL    Plea8»  880 

A.    Not  Quilty,  880 


Near 


B.    Justifying  Bemovdl,  880 
m.    Writ  of  laqviry,  881 

IV.  Jndgmeiit^  881 

V.  Execatlon,  881 

VI.  CompUints,  882 

A.  Against  Erector,  882 

B.  For  Injunction  and  Damages,  882 
G.    Against  Continuer,  882 

Vn.  Answers^  882 

A.  Denial  of  Nuisance,  882 

B.  Denial  of  Act,  882 

C.  Denial  of  Plaintiff's  Title,  882 
I>.  Answer,      Alleging      Prescriptive 

Bight  To    Mcnntain    Nuisance, 
882 

vm.     Bill  To  Prevent  Nnlaance,  883 

DC    Deereei^  884 

A.  Interlocutory,  Ordering  Beference, 

884 

B.  Abating  and  Seducing,  With  In- 

junction, 885 
0.    Staying  Pollution  of  Stream,  885 

X.    IttdictnienlaBy  885 

A.  For  Nuisance,  Maintaining  Dam, 

885 

B.  Obstructing-   Highway    by    Motn- 

taining  Fence,  886 
•  G.    Affidavit  Charging  Maintenance  of 
Nuisance,  887 

D.  Affidavit,      Maintaining      Smohe* 

stack  of  Insufieient  Height,  887 

GBOSS-BEFEBENGES : 

Aniicals  :     , 
Indictment,    Nuisance    for    Keeping 
Furious  Dog  Unmuzzled  Near  High- 
way. 
Dbmurbies: 
Demurrer  to  a  Bill  To  Bestrain  Pri- 
vate Nuisance,  Plaintiff  Not  Hav- 
ing Established  His  Bight  at  Law. 
Hbalth: 
Indictment   for    Nuisance    Affecting 
Health. 
Injunctions: 

Injunction  Against  Noisy  Bells; 
Injunction    Against    Gontinuance    of 

Slaughter  House; 
Injunction   Against   Nuisance,   Burn- 
ing Brick. 
Intoxicating  Liquors: 

Information,    Maintaining    Nuisance 
by  Belling  Liquor. 
Pr<»anity  : 

Indictment,  Profanity  as  a  Gommon 
Law  Nuisance. 
Vkndob  and  Pubchaser: 
Complaint  on  Govenant  Againsc  Nuis- 
ances,   Deed    Executed    Only     by 
Grantor. 
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Waters  and  Wateecoueses  : 

Declaration  for  Damage  Caused  by 
Continuing  Dam,  Flowing  Meadow; 

Complaint,  Allegation  of  Special 
Damage  to  Plaintiff's  Land; 

Complaint,  Allegation  Against  Con- 
tinner  of  Dam  Whicb  Is  Nuisance; 

Complaint  Against  Erector  of  a  Dam 
Which  Is  Nuisance,  Seeking  Abate- 
ment and  Damages. 

I.    Declaratioii     for     Nuisance     Near 
I>welllng. 

For  that .  whereas  the  said  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  bj  the  said 
defendant  as  hereinafter  mentioned 
was,  and  from  thence  hitherto  hath 
been,  and  still  is,  possessed  of  a  cer- 
tain messuage  or  dwelling  house,  and 
premises,    situate    in     the     county     of 

(or,   at,   etc.);    and   the   said 

messuage  or  dwelling  house,  and  prem- 
ises of  the  said  plaintiff,  with  his  fam- 
ily, at  the  times  hereinafter  mentioned, 
occupied  and  inhabited,  and  still  doth 
occupy    and    inhabit,     to-wit,     in     the 
county  (or  at,  etc.)     And  whereas  also 
the  said  defendant,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances hereinafter  next  mentioned,  was, 
and    from   thence   hitherto   hath    beeU; 
and  still  is  possessed  of  a  certain  piece 
or    parcel    of    ground    contiguous     and 
near  to  %he  said  messuage  or  dwelling 
house,  and  premises,  of  the  said  plain- 
tiff, to-wit,  in  the  county  (or  at,  ete.) 
aforesaid.      Nevertheless    the    said    de- 
fendant   contriving    and    intending    to 
injure,  prejudice,  and  aggrieve  the  said 
plaintiff,  and  to  incommode  and  annoy 
him  and  his  family  in  the  possession, 
occupation,  and  enjoyment  of  his  said 
messuage  or  dwelling  house,  and  prem- 
ises,   heretofore,    to-wit,    on,    etc.,    and 
on  divers  other  days  and  times,  between 
that  day  and  the  day  of  exhibiting  this 
bill  (or,  if  in  C.  P.,  say,  "commence- 
ment of  this  suit"),  wrongfully  and  in- 
juriously  erected    and   built   a   certain 
building  and  erected  on  the  said  piece 
or   parcel   of   ground    of   the   said   de- 
fendant, so  being  contiguous  and*  near 
to  the  said  messuage  or  dwelling  house 
and   premises   of  the  said  plaintiff   as 
aforesaid,   and   wrongfully   and   injuri- 
ously kept  and  continued,  and  caused 
to   be    kept    and    continued,    the    same 
building   and   erection   so   erected    and 
made,  for  a  long  space  of  time,  to-wit, 
hitherto;  and  on  the  several  days  and 
times  aforesaid,  to-wit,  in  the  county 


(or  at,  etc.)  aforesaid,  wrongfully  and 
injuriously  exercised  and  carried  on 
in  tho  said  house  or  building,  the  trade 
or  business  of  a  candlemaker  or  manu- 
facturer of  candles,  and  made,  and 
caused  and  procured  to  be  made  and 
manufactured,  divers  large  quantities 
of  candles  therein.  By  means  of  which 
several  premises,  divers  noisome,  nox- 
ious, and  offensive  vapors,  fumes, 
smokes,  smells,  and  stenches,  on  the 
several  days  and  times  aforesaid,  rose, 
issued,  and  proceeded  from  the  said 
buildings  and  erections,  and  entered 
into  and  spread  and  diffused  them- 
selves over  and  upon,  into,  through,  and 
about  the  said  messuage  or  dwelling 
house  and  premises  of  the  said  plain- 
tiff, and  the  air  over,  through,  and  about 
the  same,  was  thereby  greatly  filled 
and  impregnated  with  the  said  noisome, 
noxious,  and  offensive  vapors,  fumes, 
smokes,  smells,  and  stenches,  and  was 
rendered,  on  the  said  several  days  and 
times  aforesaid,  and  became  and  was, 
and  still  is  corrupted,  offensive,  un- 
wholesome, unhealthy  and  uncomforta- 
ble, and  the  said  plaintiff  hath  thereby 
been  and  still  is  greatly  annoyed  and  in- 
commoded  in  the  .use,  possession,  occupa- 
tion, and  enjoyment  of  the  said  mes- 
suage or  dwelling  house  and  premises, 
and  hath  been,  and  is,  by  means  of 
the  committing  of  the  grievances  afore- 
said by  the  said  defendants  as  afore- 
said, otherwise  greatly  injured  and 
damnified,  to-wit,  in  the  county  (or  at, 
etc.)  aforesaid.    2  Chit.  PL  77S. 

n.    Pleas. 

A.  Plea  in  Nuisance,  Not  Guiliff. 
And  the   said   C.   D.   by   G.   H.,   his 

attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
he  is  not  guilty  of  the  premises  above 
laid  to  his  charge,  in  manner  and  form, 
as  the  said  A.  B.  hath  above  thereof 
complained  against  him.  And  of  this, 
he  puts  himself  upon  the  country,  etc. 
O.  H.,  attorney  for  deft. 
Burr.  App.  571,   §1113. 

B.  Plea  Justifying  Semoval. 

Because  he  says,  that  the  said  de- 
fendant, before  and  at  the  said  time 
when,  etc.,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  pos- 
sessed of  and  in  a  certain  garden  or 
parcel  of  land,  situate  and  being  in 
the  parish  aforesaid,  in  the  eounty 
aforesaid,  and  that  the  said  branehes 
in  the  said  first  count  mentioned,  and 
the  said  wood  and  underwood,  in  the 
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said  last  count  mentioned,  just  before 
the  said  time  when,  etc.,-  were  over- 
hanging, encumbering,  and  damaging 
the  said  garden  or  parcel  of  land  ot 
the  said  defendant,  and  the  vegetables 
therein  growing;  wherefore  he  the  said 
defendant,  at  the  said  time  when,  etc., 
did  cut,  lop,  and  top  the  said  branches 
and  underwood  so  overhanging,  encum- 
bering, and  damaging  the  said  close  of 
the  said  plaintiff  as  aforesaid,  and  took 
and  carried  away  the  said  branches, 
wood,  underwood,  and'  berries,  to  a 
small  and  convenient  distance,  and 
there  left  the  same  for  the  said  plain- 
tiff, as  he  lawfully  might  for  the  cause 
aforesaid,  which  are  the  said  supposed 
trespasses  whereof  the  said  plaintiff 
hath  complained  against  the  said  de- 
fendant. And  this,  etc.  3  Chit.  PL 
1102. 

nL    Writ  of  Inquiry  as  to  KnlBaace. 

The  people  of  the  state  of  New  York 
to  the  sheriff  of  the  (city  and)  coun- 
ty of  ,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature  before  our  justices 
thereof,  impleaded  C.  D.  of  a  plea 
wherefore,  etc.  (here  insert  the  declara- 
tion), to  his  damage  dollars, 

as  he  said  :  And  such  proceedings  were 
thereupon  had  in  our  said  supreme 
court,  Def ore  our  said  justices,  that  the 
said  plaintiff  ought  to  recover  his  dam- 
ages by  occasion  of  the  premises;  but 
because  it  is  unknown  to  our  said  su- 
preme court,  before  our  said  justices, 
what  damages  the  said  plaintiff  hath 
sustained  by  reason  of  the  premises. 
Therefore  we  command  you,  that  with 
twelve  good  and  lawful  men  of  your 
county,  you  go  to  the  place  where  the 
said  nuisance  in  the  said  declaration 
mentioned  exists,  and  there  by  the  oath 
of  the  said  twelve  good  and  lawful 
men,  you  diligently  inquire  thereof, 
and  of  the  damages  occasioned  there- 
by; and  that  the  inquisition  which  you 
shall  thereupon  take  you  send  to  our 
said  court,  before  our  justices  thereof, 
at,  etc.,  on,  otc.  (the  return  day)  under 
your  seal,  and  the  seals  of  those  by 
whose  oath  you  shall  take  that  inquisi- 
tion, together  with  this  writ;  Witness, 
etc.  (teste  and  signatures  in  the  usual 
form).    Burr.  App.  590,  11161. 

IV.    Jndgmeiit  in  Kniflaoee. 

(The  record  is  made  up  in  the  same 
manner  as  in  ordinary  actions,  with 
plaeita,  pleadings  and  the  usual  entries  J 


to  judgment,  which,  if  rendered  for  the 
plaintiff,  is  entered  as  follows): 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid, 
by  the  jurors  aforesaid  in  form  afore- 
said found,   and  also  _       dollars 

and  cents  for  his  costs  and 

charges,  by  him  about  his  suit  in  this 
behalf  expended,  by  the  court  now 
here  adjudged  of  increase  to  the  said 
plaintiff,  with  his  assent;  which  said 
damages,  costs  and  charges  in  the  whole 

amount  to dollars  and 

cents.  And  it  is  further  considered, 
that  the  said  nuisance  in  the  said  dec- 
laration described  and  set  forth,  be  re- 
moved by  the  sheriff  of  the  county  of 

(the   county    in    which    the 

nuisance  occurred.  If  there  be  judg- 
ment as  to  the  particular  manner  in 
which  the  nuisance  is  to  be  abated,  it 
must  be  set  forth).  And  let  the  said 
defendant  be  taken,  etc.  Burr.  App. 
532,    §1055;    Yates'   Forms   522. 

V.    Ezeention  in  Knlsance. 

The   people,   etc,   to   the   sheriff,   etc., 
greeting: 

Whereas  A.  B.  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  at,  etc.,  recovered  a  judgment 
against  C.  D.  on  a  writ  of  nuisance, 
that   he    should   recover   of    the    said 

C.  D.  dollars,  as  well  for  his 

damages  by  him  sustained  by  the  said 
nuisance,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended,  adjudged  by  the  said  court 
to  the  said  plaintiff;  and  it  was  further 
considered  by  the  said  court  before  our 
said  justices  that  the  said  nuisance  be 
removed  by  (here  state  how,  according 
to  the  judgment,  and  describe  the  nuis- 
ance to  be  removed,  with  convenient 
certainty);  whereof  the  said  defend- 
ant is  also  convicted  as  appears  to  us 
of  record;  and  although  judgment  be 
given  as  aforesaid,  yet  execution  there- 
of remaineth  still  to  be  done;  now, 
therefore,  we  command  you,  that  (of 
the  goods  and  chattels  of  the  said  C.  D., 
etc.  (as  in  ordinary  fl.  fa.),  and  we 
further  command  you  that)  you  forth- 
with do  remove  (state  according  to 
the  judgment),  and  how  you  shall  have 
executed  this  our  writ,  make  appear 
to  our  justices  of  our  supreme  court 
of  judicature  at,  etc.,  on,  etc.  (the  re- 
turn day),  together  with  this  writ. 

Vol  IX 


882 


NUISANCE 


Witnesi,    etc.    (teste    in    the    usual 
form). 

f J  elerks. 

£.  F.,  attorney. 

Burr.  Appb  519,  ilOiO;  Tatet'  Forms 
522. 

▼L    Oomplalnti. 

A.    Complaint    Against    Erector    of 

Slauffhter  House,    a    Nuisance, 

Seeking  Datnages, 

L    That  the  plaintiff  is,  and  at  the 

times  hereinafter  mentioned  was  (the 

owner  and)  possessed  of  the  house  and 

lot  No. in 


the  eitj  of 


street^  in 
-,  which  he  inhabited 
with  his  family. 

IL  That  the  defendant  was  also  then 
possessed  of  certain  premises  contigu- 
ous to  (or,  in  the  immediate  vicinity 
of)   those  of  the  plaintiff. 

m.      That    the    defendant,    in    the 

month  of ,  18 >  erected  on 

his  said  premises  a  slaughter  house  and 
cattle  pens,  and  thereafter  kept  and 
slaughtered  therein  large  numbers  of 
cattle  and  hogs,  thereby  causing  nox- 
ious and  offensive  smells,  and  loud  and 
offensive  noises,  and  tainting  and  cor- 
rupting the  atmosphere,  so  as  to  render 
the  dwelling  house  and  premises  of  the 
plaintiff  unfit  for  habitation,  to  the 
nuisance  of  the  said  dwelling  house 
and  premises  of  the  said  plaintiff,  and 
to  his  damage  dollars. 

lY.  That  the  defendant's  violation 
of  this  covenant  has  prevented  other 
lots  in  the  vicinity  from  becoming 
valuable  to  the  plaintiff,  as  they  would 
otherwise  have  done,  and  has  injurious- 
ly affected  their  condition  and  hin- 
dered the  plaintiff  from  selling  them; 
that  the  offal  and  blood  in  and  carried 
out  from  said  slaughter-house^  and  the 
offensive  smell  created  thereby,  is  a 
nuisance  to  the  vicinity  .of  the  said 
premises  and  to  the  plaintiff,  whose 
house  is  adjoining;  to  his  damage 
dollars.     1  Abb.  Forms  476. 

B.    Complaint,  Prayer  for  Judgment 

for    Injunction    Against    Nuis^ 

ance,  and  for  Damages, 

State   facts    as   in    preceding   forms, 

demanding  judgment   thus:    Wherefore 

the  plaintiff  demands  judgment: 

1.  That  the  defendant  be  restrained 
by  injunction   from   erecting  or  using 

the    said    building   as   a   ,   or 

otherwise  to  the  nuisance  of  the  plain- 
tiff, or  permitting  it  to  be  so  used. 

2.  That  the  plaintiff  recover  from 
the    defendant   dollars    dam- 


ages,   and    his    costs.      1    Abb.    Forms 
476. 

C.    Complaint  Against    Continuer    of 

Nuisance, 
I.     That  the  plaintiff  is,  and  at  the 
times   hereinafter  mentioned  was   (the 
owner  and)  possessed  of  the  house  and 

street, 

-,  which  he  in- 


in 


lot   No. 

in  the  city  of 

habited  with  his  ibimily. 

II.     That  ever  since    the    

day  of ,  18 — — ,  the  defendant 

has  maintained  a  slaughter  house  on 
his  premises  contiguous  thereto  (or,  in 
the  immediate  vicinity  thereof),  and  has 
kept  and  slaughtered  therein  large  num- 
bers of  cattle  and  hogs,  thereby  caus- 
ing noxious  and  offensive  smells,  and 
loud  and  offensive  noises,  and  tainting 
and  corrupting  the  atmosphere,  so  as 
to  render  the  dwelling  house  and 
premises  of  the  plaintiff  unfit  for  habi- 
tation, to  th^  nuisance  of  the  said 
dwelling  house  and  premises  of  the  said 

plaintiff,  and  to  his  damage  

dollars. 

in.     That  on   the  day  of 


r— ,  18 ,  the  plaintiff  requested 

the  defendant  to  remove  the  said 
slaughter  house,  or  to  cease  using  it 
for  that  purpose,  but  he  has  not  done 
so. 

rv.    special  damage^  if  any.    1  Abb. 
Forms  476. 


A.  Answer,  Denial  of  Nuisance, 
That  the  defendant's  premises  have 

not  been  used  as  a  slaughter  house  (or 
other  offensive  manner) ,  as  alleged.  2 
Abb.  Forms  127. 

B.  Denial  of  Act. 

That  the  defendant  did  not  erect  (or 
keep  up)  said  (dam),  as  alleged.  2 
Abb.  Forms  128. 

C.  Answer,     Denial     of     Plaintiffs 
•   Title. 

That  the  plaintiff  was  not.  and  is 
not,  owner  of  (or,  possessed  of)  the 
premises  described  in  the  complaint,  as 
alleged.    2  Abb.  Forms  127. 

D.  Answer,     Alleging      Prescriptive 

Bight  To  Maintain  Nuisance. 
''And  for  a  third  plea  in  this  be- 
half, the  said  defendants  say  that 
the  premises,  whereon  the  injury  alleged 
by  the  plaintiff  is  being  done,  were 
owned  and  possessed  by  the  defend- 
ants, and  those  under  whom  the  de- 
fendants legally  claim,  for  many  years, 
before  the  plaintiff  became  posseese^ 
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of  his  title  in,  or  occupied  the  prem-  ^ 
ises  in  the  declaration  mentioned,  and 
that  defendants/  and  those  under 
whom  they  so  legally  claim,  have  used 
their  aforesaid  property  for  a  brew- 
ery, and  therein  conducted  their  busi* 
nesB  as  sueh  for  more  than  twenty 
years,  before  the  eommencement  of  this 
suit,  without  suit,  molestation  or  dis- 
turbance by^  or  on  the  part  of  the 
owners  and  occupiers  of  the  said 
property,  now  of  the  plaintiff,  and  dur- 
ing all  that  time  they  had  continued 
to  use  and  carry  on  their  said  trade  as 
brewers,  and  during  all  that  time  the 
said  business  of  brewing  had  thereon 
been  followed,  conducted  and  done  with 
no  more  or  greater  noise,  jarring  or 
agitation,  than  were  necessary  and 
requisite  to  enable  them  to  carry  on 
their  said  business,  and  than  the  plain- 
tiff, and  those  under  whom  he  claims, 
had  been  accustomed  to,  from  said 
cause  and  business,  during  all  that 
time.'*    Bepp  v.  Berger,  60  Md.  1. 

VUX    Bill  To  Present  Kuiraace  Wbere 
Irreparable  Injury  Would  Enade. 

That  your  orator  A.  B.  now  is,  and 
for  a  considerable  time  past  has  been, 
possessed  of  a  certain  messuage  or 
dwelling  house,  with  the  appurtenances, 
situate  at  D.,  in  the  county  of  C,  in 
which,  for  twenty  years  last  past,  there 
has  been,  and  still  is  of  right  ought 
to  be,  two  ancient  windows  to  admit 
of  light  and  air,  for  the  convenient 
and  wholesome  use,  occupation,  and  en- 
joyment of  the  said  house.  And  your 
orator  further  showeth  unto  your  hon- 
ors, that  G.  H.,  of,  etc.  (the  defendant 
hereinafter  named)  is  possessed  of  a 
piece  or  parcel  of  land  adjoining  or 
contiguous  to  that  part  of  your  orator 's 
said  house  wherein  are  such  windows 
as  aforesaid;  and  the  said  C.  B.  has 
lately  begun  to  dig  the  foundation  for 
a  certain  wall  or  building  in  that  part 
of  the  said  piece  of  ground  which  is 
immediately  opposite,  and  is  within  the 
space  or  distance  of  four  feet  only 
from  such  part  of  your  orator's  said 
house  as  aforesaid;  and  the  said  G.  H. 
has  already  erected,  or  caused  to  be 
erected,  part  of  such  intended  wall  or 
building  of  considerable  height,  and  ex- 
ceeding the  height  of  twenty  feet, 
which  has  greatly  darkened  your  ora- 
tor's said  dwelling  house  and  the  ap- 
purtenances, and  prevented  the  light 
and  air  entering  your  orator  *s  said 
house  through  the  said  windows,  and 


rendered  the  same  close,  uncomfortable, 
and  unwholesome,  and  unfit  for  the 
habitation  of  your  orator.  And  your 
orator  further  Showeth  unto  your  hon- 
ors, that,  in  consequence  of  such  pro- 
ceeding on  the  part  of  the  said  G.  H. 
as  aforesaid,  your  orator,  in  or  as  of 

last  term,  brought  an  action 

on  the  case  in,  etc.,  which  has  since 
been  tried,  and  a  verdict  obtained  for 

your  orator,  for  the  sum  of  $ , 

for  the  damages  sustained  by  your 
orator  by  the  erection  of  such  wall  or 
building  as  aforesaid. 

And  your  orator  further  showeth, 
that  your  orator,  both  previously  to, 
and  since  the  determination  of  such  ac- 
tion as  aforesaid,  frequently  by  himself 
and  otherwise  applied  to  the  said  G.  H., 
and  requested  him  not  only  %o  desist 
from  continuing  to  erect,  but  also  to 
take  down  and  abate  such  wall  or 
building,  and  nuisance,  so  as  to  pre- 
vent your  orator  being  so  injured  there- 
by as  aforesaid,  which  your  orator 
hoped  would  have  been  done.  But  now 
so  it  is,  may  it  please,  etc.,  the  said 
G.  H.  combining,  etc.,  still  proceeds 
in  the  erection  of  the  said  wall  or 
building,  and  he  pretends  that,  as  an 
absolute  owner  of  the  said  piece  of 
ground,  he  has  good  right  to  erect  the 
said  wall  or  building  or  any  part  there- 
of, without  any  interruption  or  preven- 
tion by  or  on  the  part  of  your  orator; 
and  he  also  pretends  that  the  said  wall 
or  building  is  erected  on  an  ancient 
foundation,  and  therefore,  notwith- 
standing it  may  obstruct  your  orator  in 
the*  free  enjoyment  of  the  light  and  air, 
which  was  admitted  through  your 
orator's  said  windows,  that  he  is  legally 
entitled  so  to  do.  Whereas  your  orator 
charges  the  contrary  thereof  to  be  true, 
and  that  the  said  G.  H.  is  only  entitled 
to  exercise  such  acts  of  ownership  In 
and  upon  the  said  piece  of  ground  as 
are  legal  and  proper,  and  not  to  erect 
a  wall  or  building  so  near  to  your 
orator's  messuage  and  dwelling  house 
as  to  obstruct  his  ancient  windows,  and 
become  a  nuisance  to  your  orator;  and 
that  even  if  the  said  wall  or  building 
be  erected  on  an  ancient  foundation, 
but  which  your  orator  nowise  admits, 
yet  the  said  premises  being  so  far  dis- 
tant from  L.,  no  right  or  privilege, 
to  the  injury  or  prejudice  of  your 
orator,  by  reason  thereof,  attaches  to 
the  said  G.  H.,  as  such  owner  of  tho 
said  piece  of  ground  as  aforesaid.  And 
your  orator  further  charges,  that  from 
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the  slight  and  perishable  materials  of 
which  the  said  wall  or  building  is  com- 
posed, the  same  is  in  great  and  con- 
stant danger  of  falling  and  doing  con- 
siderable injury  to  your  orator,  as  the 
said  G-.  H.  well  knows,  but  neverthe* 
less  he  persists  in  his  intention  of  con- 
tinuing such  erection,  which  will  ren- 
der the  said  wall  or  building  much  more 
injurious  and  dangerous  to  your  orator 
than  the  same  now  is,  unless  he  shall 
be  restrained  therefrom  by  the  order 
and  injunction  of  this  honorable  court. 
And  that  the  said  G.  H.  may  make  a 
full  and  true  disclosure  and  discovery 
of  and  concerning  the  several  matters 
aforesaid;  and  that  the  said  G.  H.  may 
be  restrained,  by  the  order  and  injune- 
tion  of  this  honorable  court,  from  pro 
ceeding  in  the  erection  of  the  said  wall 
or  building;  and  that  he  may  be  de- 
creed to  obviate  and  abate  the  said 
nuisance,  so  as  to  render  your  orator's 
enjoyment  of  his  said  dwelling  house, 
with  the  appurtenances,  as  safe,  whole- 
some, and  fit  for  your  orator's  habita- 
tion as  the  same  was  previously  to  the 
commencement  of  the  erection  .of  such 
wall  or  building  as  aforesaid.  (And  for 
general  relief.)  May  it  please,  etc. 
(End  with  praying  an  injunction  in  the 
terms  of  the  prayer,  and  praying  pro- 
cess, etc.)  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins* ed.)  2070. 

DC    Decreea, 

A.  Inierloctttory  Decree,  Ordering 
Beference  for  Experiments  as 
to  Extent  of  Nuisanci^, 

And  now  this  cause  coming  on  to 
be  heard,  etc.,  etc.,  it  is  ordered  by  the 
court,  that  it  be  referred  to  T.  B.,  esq., 
as  master,  with  directions  to  ascertain 
and  report  to  this  court  upon  the  evi- 
dence m  the  cause,  and  such  other  evi- 
dence as  he  may  deem  necessary,  and 
such  experiments  as  he  may  choose  to 
direct,  to  what  extent,  if  any,  the 
erection  of  the  Albion  dam  has  ob- 
structed or  does  obstruct  the  nat- 
ural flow  of  the  water  from  the 
plaintiff's  mill  and  lands,  and  to 
what  extent  it  will  be  required  to 
be  lowered  if  any,  in  order  to  restore 
the  flow  01  said  water  to  its  state  be- 
fore said  erection;  and  that  he  have 
authority  to  summon  witnesses,  admin- 
ister oaths,  and  exercise  all  the  usual 
powers  of  master  in  chancery  m  such 
cases,  and  that  he  have  authority  in 


particular  to  direct  the  parties  to  stop 
their  several  mills  if  necessary,  in  or- 
der that  all  such  experiments  as  the 
master  may  think  requisite  to  be  made 
may  be  made,  and  for  the  same  pur- 
pose, if  necessary,  to  direct  that  the 
dam  may  be  lowered  and  ponds  drawn 
off,  and  to  compel  the  obedience  of  the 
said  parties  to  aU  orders  made  by  bim 
in  the  necessary  discharge  of  the 
duties  of  his  appointment.  And  that 
he  may  report  to  this  court  of  his  do- 
ings in  the  premises,  when  he  shall 
have  performed  the  duties  of  his  said 
appointment. 

And  the  said  master  is  in  the  mean- 
time specially  directed  to  proceed  im- 
mediately to  ascertain  by  actual  ex- 
periments, conducted  by  skilful  en- 
gineers, to  be  chosen  by  himself  and 
with  notice  to  the  parties,  the  effect  on 
the  plaintiffs'  works  of  lowering  the 
Albion  dam  to  the  height  at  which  it 
stood  before  the  erection  thereon  of 
182S,  that  is  to  say,  two  feet  below 
its  present  height,  that  these  experi- 
ments be  made  at  different  states  of 
the  river,  so  as  to  show  the  effect 
aforesaid  at  those  several  states  re- 
spectively, that  the  master  have  author- 
ity to  direct  the  defendants  to  draw 
off  the  water  in  their  pond,  by  gates 
or  by  reducing  the  height  of  the  dam 
or  by  any  other  means  so  that  the 
said  experiments  may  be  fully  and  sat- 
isfactorily made,  at  the  said  several 
depths  of  water  in  the  river.  That  the 
said  master  cause  these  experiments  U 
be  made  forthwith,  and  that  he  report 
the  result  thereof  specially  to  this 
court.  And  that  the  master  have  also 
authority  by  such  experiments  to  ascer- 
tain the  effect  of  lowering  said  dam 
to  intermediate  stages  less  than  two 
feet,  at  the  said  Several  states  of  the 
water;  and  that  he  have  authority  to 
direct  and  order  both  parties  to  stop 
their  respective  works  if  necessary,  and 
to  do  and  perform  whatever  he  may 
judge  necessary,  in  order  to  render  such 
experiments  complete  and  satisfactory. 

Ordered  as  above. 
Nov.  Term,  1833.  B.  C;,  clerk. 

The  parties  agree  that  8.  B.  C.  and 
B.  8.  8.  be  the  engineers  to  be  em- 
ployed by  the  master. 

Witness,  B.  C,  clerk. 

Z  Dan.  Ch.  PL  &  Pr.  (FsrkiM'  ad.) 

2311,  2312. 
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B.  Decree  for  Abating  and  Seducing 
a  MiU'Dam  Which  Caused  the 
Water  To  Flow  Back  on  Mills 
Above;  But  so  Framed  as  to 
Conclude  Neither  Party  as  to 
the  Bight  To  Baise  Flash 
Boards  in  the  Dam  in  Certain 
States  of  the  Biver,  Injunction 
Not  Again  To  Baise  Dam  so 
Beduced. 
(Final  decree.)  This  cause  came  on 
again  to  be  heard  upon  the  master's 
report,  and  the  exceptions  taken  there- 
to by  the  parties  respectively,  and  was 
argued  by  counsel.  On  consideration 
whereof,  it  was  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  excep- 
tions of  the  said  parties  respeetively 
be,  and  the  same  are  hereby  overruled, 
and  that  the  said  report  do  stand  in 
all  matters  confirmed  except  as  herein- 
after stated.  And  it  not  appearing  by 
the  answers  of  the  defendants  that  they 
assert  any  right  or  title  to  the  Eel 
dam,  in  the  said  answers  stated,  under 
the  owners  thereof,  by  operation  of 
law  or  otherwise,  nor  what  the  true  na- 
ture and  extent  of  the  right  and  title 
of  the  said  owners  of  said  Eel  dam 
were  and  are:  It  is,  thereupon,  further 
ordered,  adjudged,  and  decreed,  that 
the  said  Albion  dam  in  the  said  plead- 
ings mentioned  ought  to  be  reduced 
from  its  height,  at  the  time  of  the 
filing  of  the  plaintiff's  bill,  the  space 
of  twenty-four  inches  from  the  top 
thereof,  as  a  nuisance  to  the  privileges 
and  mills  of  the  plaintiffs  in  the  same 
bill  mentioned,  and  in  violation  of  their 
rights  thereto;  and  the  said  defend- 
ants are  hereby  ordered  to  abate  and 
reduce  the  said  Albion  dam  the  said 
twenty-four  inches  accordingly,  within 
forty  days  from  the  entering  of  thia 
decree.  And  it  is  further  ordered,  ad- 
judgedy  and  decreed,  that  the  said  de- 
fendants, their  heirs  and  assigns  be, 
and  they  hereby  are,  perpetually  en- 
joined, after  the  same  Albion  dam  is 
so  abated  and  reduced  as  aforesaid, 
never  thereafter  to  raise  the  same  dam 
above  the  level  to  which  the  same  shall 
be  so  abated  and  reduced  as  aforesaid. 
And  it  is  further  aaijudged  and  decreed 
that  a  writ  of  injunction  do  issue  forth- 
with against  the  defendants,  command- 
ing them  to  comply  with  all  and  singu- 
lar the  premises  so  enjoined  upon  them. 
And  inasmuch  as  it  appears  from  the 
master's  report  that  in  low  states  of 
the  river,  when  it  is  not  obstructed  by 
mow  and  ice,  the  defendants    might, 


without  injury  to  the  plaintiffs,  put 
dashboards  on  their  daih  sixteen  inches 
and  one-half  wide,  and  the  same  keep 
up,  until  the  water  in  the  river  flows 
over  the  top  of  them  with  their  pres- 
ent mill  gates  drawn,  and  it  is  not  the 
intent  of  the  court,  in  any  manner, 
to  act  upon  this  part  of  the  said  re- 
port, but  to  leave  the  parties  respect- 
ively to  their  respective  rights  in  re- 
gard thereof  in  the  same  manner  as  if 
the  same  were  not  stated  in  the  same 
report;  it  is  further  ordered  and  de- 
clared, that  no  part  of  this  decree  is 
to  be  construed  in  any  manner  to  affirm 
or  deny  the  right  of  the  defendants  to 
put  up  such  flash-boards;  but  the  parties 
are  left  to  their  respective  rights  in 
the  premises,  as  if  the  same  were  not 
stated  in  the  report. 

And  it  is  further  ordered  and  de- 
creed, that  the  plaintiffs  do  recover 
their  costs  in  the  premises.  8  Dan.  Ch. 
Pl.%&  Pr.  (Perkins'  ed.)  2310;  Mann  v. 
Wilkinson,  2  Sumn.  273,  16  Fed.  Cas. 
No.  9,036, 

C.  Decree  Staying  FoUution  of 
Stream, 

This  court  doth  order,  that  a  per- 
petual injunction  be  awarded  to  restrain 
the  local  board  of  health  for  the  town 

of ,  their  agents,  servants,  and 

workmen,  from  causing  or  permitting 
to  pass  any  sewage,  filth,  or  other  of- 
fensive matter,  either  solid  or  liquid, 
down  or  through  any  sewer  or  drain 
into  the  river  W.,  in  the  bill  mentioned, 
to  the  injury  of  the  plaintiff.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2309;  2 
Seton  Dec.   (Eng.  ed.  1862)   894. 

X.    Indictments. 

A.    Indictment   for   Nuisance,    Main' 

taining  Dam  at  Outlet  of  Lake, 

State   of   New   York,   Ontario    county, 

ss: 

The  jurors  for  the  people  of  the 
state  of  New  York  and  for  the  body 
of  the  county,  to-wit.  Henry  Smith,  etc., 
etc.,  being  sworn  and  charged  to  inquire 
for  the  people  of  the  said  state,  and 
for  the  body  of  the  county  aforesaid, 
upon  their  oath,  present,  that  James 
L.  Munson  and  Jacob  Ansberger,  late 
of  the  town  of  '  in  the  county 


aforesaid,  on  the  first  day  of 

in  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  with  force 

and  arms,  at  the  town  of ,  in 

the  county  aforesaid,  being  possessed 
of  a  certain  mill  and  mill-dam,  which 
said    mill   and    mill-dam    were    built, 
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erected  and  maintained  by  the  mid 
James  L.  Munsoti  and  Jaeob  Ansberger, 
acroS9  a  certcdn  outlet  and  common 
watercourse  called  "Canandalgua  Out- 
let,"  near  a  certain  place  called  ''Can- 
andaigua,"  in  said  county,  which  con- 
tinually and  during  said  time,  and  at 
all  times  of  the  year,  h^th  run  and 
been  used  and  accustomed,  and  of  right 
ought,  without  any  obstruction  or  im- 
pedimenty  to  run  out  of  a  certain  lake 
called  "Oanandaigua  Lake,"  situate 
and  being  in  said  county  within  its 
natural  banks,  through  the  lands  and 
premises  of  divers  good  and  lawful 
citizens  of  the  state  of  New  York. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  James  L.  Munson  and  Jaeob 
Ansberger,  being  so  possessed  of  a  cer- 
tain mill  and  mill-dam  with  their  ap- 
purtenances, situate  near  and  adjacent 
to  a  certain  common  hignway  and  pub- 
lic road,  and  the  dwelling  houses « of 
divers  of  the  good  citizens  of  the  state 
of  New  York,  at  the  town  and  in  the 
county  aforesaid,  on  the  first  day  of 
■  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  , 

and  on  divers  days  before  and  since 
that  day,  by  so  building,  erecting  and 
maintaining  the  said  mill,  and  the  said 
mill'dam  being  so  as  aforesaid  built, 
erected  and  maintained  across  the  said 
outlet  and  common  watercourse,  as 
aforesaid,  did  injuriously,  unlawfully 
and  maliciously  obstruct  the  water  in 
its  said  ancient  course,  so  that  it  did 
not  run  at  it  was  used  and  accustomed 
to  do,  but  by  means  thereof  and  there- 
by, injuriously,  unlawfully  and  mali- 
ciously, did  permit  and  cause  the  said 
water  of  the  said  mill-dam  to  overflow 
the  natural  banks  of  the  said  ancient 
and  common  watercourse,  upon  either 
side  and  on  both  sides  of  the  Baid 
watercourse,  and  to  flow  back  upon  to 
a  great  distance,  to-wit,  for  the  dis- 
tance of  five  miles  on  either  side  and 
on  both  sides  of  the  said  watercourse, 
and  overflow  and  cover  and  submerge 
the  lands  of  the  good  and  lawful 
citizens  of  the  state  of  New  York,  there 
lying  and  situate  adjacent  thereto,  on 
either  side  and  on  both  sides  of  the 
said  watercourse,  so  that  by  reason 
thereof  the  same  could  not  be  culti- 
vated, by  means  whereof  the  mud, 
wood,  leaves,  brush,  and  animal  and 
vegetable  substances,  and  other  filth, 
collected  and  brought  down  the  chan 


the  waters  of  the  said  lake,  by  the 
natural  flowing  of  the  waters,  then  be- 
came and  were,  during  all  the  time 
aforesaid,  collected  and  accumulated  in 
large  quantities  in  the  channel  of  the 
said  watercourse,  by  the  natural  flow- 
ing  of  the  waters,  and  on  the  lands  and 
premises  overflowed,  covered  and  sub- 
merged, as  aforesaid;  and  the  said  mud^ 
wood,  leaves,  brush^  and  animal  and 
vegetable  substances,  and  other  flltk 
so  there  collected  and  brought  down 
the  channel  of  the  said  watercourse, 
and  by  the  waters  of  the  said  lake, 
became  and  were,  and  still  are  very  of- 
fensive, and  the  waters  became  and  are 
corrupted,  and  by  means  whereof  and 
from  the  action  of  the  same  upon  the 
said  mud,  wood,  leaves,  brush,  and  the 
animal  and  vegetable  substances,  and 
other  fllth  brought  down  the  channel 
of  the  said  watercourse,  and  upon  the 
vegetable  substances  then  growing  upon 
the  margin  of  the  said  watercourse,  and 
upon  the  said  lands  overflowed  and  sub- 
merged as  aforesaid,  and  by  the  alter- 
nate rise  and  fall  of  the  water  in  the 
said  pond  and  upon  the  said  adjacent 
lands,  the  said  mud,  wood,  leaves,  brusn, 
and  the  animal  and  vegetable  sub- 
stances and  water,  so  as  aforesaid  col- 
lected, became  stagnant,  putrid  and 
noxious,  from  whence  unwholesome 
damps,  fogs  and  smells  did  arise,  where- 
by the  air  was  greatly  corrupted  and 
infected,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  good  and  law- 
ful citizens  of  the  state  of  New  York 
dwelling  thereabouts,  and  all  others 
passing  and  repassing  on  the  said  high- 
way and  near  the  said  highway  and 
near  the  said  stagnant  waters,  and 
against  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity.  Mun- 
son V.  People,  5  Park.  Cr.  (N.  Y.>  1& 

B.    Indictment  OhsirueHng    Highway 
hy  Maintaining  Fence, 

''That  Chester  C.  Matthews  and  Ben- 
jamin Buzzard,  late  of  said  county,  on 
the  thirtieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-nine,  and  from  that 
day  until  the  commencement  of  pro- 
ceedings herein,  to-wit,  on  the  twenty- 
eighth  day  of  March,  A.  D.  1870,  with 
force  and  arms,  at  Jackson  township, 
in  said  county  of  Ashland  and  State 
of  Ohio,  knowingly  and  unlawfully  did 


nel  of  the  said  watercourse,  and  from    obstruct  and  incumber  the  publie  high- 
Bee  "Hiow  To  Use  This  Volume,"  latrodnctlon^  page  ▼. 
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WA^y  to-wity  a  certain  eonntj  road, 
duly,  lawfully,  and  regularly  laid  out, 
opened,  worked,  and  need  as  a  publie 
highway  by  the  people  and  citizens  of 
the  State  of  OhiO;  and  which  said  pub- 
lie  highway  is  situate  in  the  township 
of  Jackson,  and  in  said  county  of 
Ashland  and  State  of  Ohio,  by  then 
and  there  causing  and  permitting  to 
stand  and  remain  in  said  public  high- 
way a  fence  of  rails,  which  said  fence 
the  said  Chester  0.  Matthews  and  Ben- 
jamin Buzzard  placed  and  caused  to 
be  placed  in  said  public  highway,  know- 
ingly and  unlawfully,  and  with  intent 
to  obstruct  and  incumber  the  same, 
to  the  great  damage  and  common 
nuisance  of  the  citizens  and  people  of 
the  county  of  Ashland,  and  the  citizens 
and  people  of  the  State  of  Ohio." 
Matthews  &  Buzzard  V,  State,  25  Ohio 
St.  536. 

Note. — ^Held  sufficient  under  the  stat- 
ute without  an  averment  that  the  pub- 
lic were  actually  hindered. 

C.    Affidavit    Charging    Maintenanee 
of  Nuiionce, 

''Henry  Jones,  being  duly  sworn,  on 
his  oath  swears,  that  on  or  about  the 
24th  day  of  July,  1876,  at  said  county^ 
and  near  the  city  of  Madison,  and  at 
divers  other  times  before  said  day  and 
the  commencement  of  this  action,  at 
and  near  the  dwelljing  houses  of  affiant 
and  divers  citizens  of  said  place  and 
county,  said  Moses  did  unlawfully 
maintain,  and -cause  and  procure  to  be 
maintained,  a  slaughter  house,  for  the 
purpose  of  slaughtering  cattle,  and 
boiling  the  entrails  and  offal  of  the 
cattle;  and  the  said  Moses  did,  on 
the  day  and  year,  at  the  place  afore- 
said, and  on  divers  other  days  and 
times  before  the  commencement  of  this 
action,  unlawfully  kill  and  slaughter 
cattle,  and  boil  entrails  and  offal,  and 
cause  and  procure  the  slaughtered  cat- 
tle, and  the  entrails  and  offal  of  the 
same  to  be  boiled,  to  the  injury  of 
divers  eitizens,  near  said  slaughter 
house  as  aforesaid;  by  reason  where- 
of divers  noisome,  offensive  and  un- 
wholesome smokes,  smells  and  stinks, 
during  the  time  aforesaid,  were  from 
them  emitted,  so  that  the  air  then  and 
there  was  filled  and  impregnated  with 
said  smokes,  smells  and  stinks,  and 
made  offensive,  uncomfortable  and  un- 
wholesome to  the  citizens  near  said 
slaughter  house."  Moses  v.  State,  58 
Ind.  185. 


Note. — Held  to  describe  a  public 
nuisance  under  the  statute. 

D.    Affidavit,      Maintaining  .  SmoJte- 
stack  of  Insufficient  Height. 

"Frederick  Dalman  being  duly  sworn, 
upon  his  oath  says  that  on  the  first 
day  of  December,  A.  D.  1896,  at  the 
county  of  Allen  and  State  of  Indiana, 
Mary  L.  Smith  and  John  C.  Fulk  did 
then  and  there,  and  on  divers  other 
days,  both  before  and  since  said  time, 
and  up  to  the  date  of  this  prosecution, 
unlawfully  erected,  continued  and  main- 
tained in  the  city  of  Ft.  Wayne  and 
State  of  Indiana,  at,  near,  and  among 
the  dwelling  houses  of  the  divers  in- 
habitants of  the  said  city,  a  certain 
smoke-stack,  projecting  from  a  build- 
ing used  by  the  said  Mary  L.  Smith 
and  John  S.  Fulk,  as  a  grist,  feed, 
and  flour  mill,  such  stack  being  con- 
nected with  a  furnace  within  said 
building  and  used  for  the  carrying 
away  of  smoke  and  soot  produced  by 
the  burning  of  coal,  wood  and  corn- 
cobs in  such  furnace,  the  said  Mary 
L.  Sbiith  and  John  C.  Fulk  main- 
taining such  stack  at  an  elevation  not 
sufficient  to  carry  away  the  soot  and 
smoke  discharged  from  the  same,  by 
reason  whereof  unwholesome  smokes 
and  gases  and  great  quantities  of  soot, 
which  issue  from  such  stack,  then  and 
there  are  carried!  to  the  ground  and 
into  the  streets,  to-wit,  yards,  veran- 
das, and  residences  of  the  inhabitants 
there  residing,  thereby  rendering  the 
air  unwholesome,  uncomfortable  and 
injurious  to  the  health  and  offensive 
to  the  senses,  while  the  free  use  of 
the  property  of  said  inhabitants  is 
thereby  obstructed,  and  the  comfort- 
able enjoyment  thereof  prevented,  to 
the  great  damage  and  common  nuis- 
ance of  all  the  inhabitants  of  the  said 
city,  and  State  there  being,  residing 
and  passing  through  and  along  said 
street,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana.  (Signed) 
Frederick  Dalman.  Subscribed  and 
sworn  to  before  me  this  10th  day  of 
December,  1896.  Henry  P.  Scherer, 
Mayor  and  Bx-officio  J.  P."  Fulk  v. 
State,  19  Ind.  App.  356,  49  N.  E.  465. 

Note. — ^Reversed  and  a  new  trial 
granted  because  of  failure  to  prove 
the  allegation  that  the  stack  was  of 
insufficient  height,  though  it  might  be 
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immaterial  to  the  sufficiency  of  the  af- 
fidavit. 

NUli  TIEL  OOEPORATION.— See  COE- 

PORATIONS. 
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CBOSS-BEPERENCES : 

General  Issue  and  Gekeeal  Denial.* 

Plea  of  Nul  Tiel  Becord. 
Beplication  and  Beplt: 
Beplication  in  Trover  to  Plea  of  Mu] 

Tiel  Reeord; 
Beplication  of  Nnl  Tiel  Becord. 
BBS  Judicata: 

Beplication   of   Nnl   Tiel   Becord   to 
Plea  of  Judgment  Becovered. 


OATH. 

CBOSS-REFE-EENCES : 

Ck>BON£R's  Inquest: 
Oath  to  Foreman  of  Jury; 
Oath  to  Juror; 
Oath  to  Witness. 

GUABDIAN  AND   WaBD: 

-    Oath  of  Guardian  on  Sale  of  Land 

of  Minor. 
Preliminary  Examination: 
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Beferences: 
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Bills  op  Exceptions: 
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Charge  to  Jury; 

Plaintiff's  Bill  of  Exceptions  to 
Charge  to  Jury; 

Bill  of  Exceptions,  Decision  Beject- 
ing  Evidence; 

Bill  of  Exceptions  to  Decision  Ad- 
mitting Evidence; 

Bill  of  Exceptions  Setting  Forth 
Pleadings; 

Bill  of  Exceptions  Prepared  for  Set- 
tlement; 

Bill  of  Exceptions,  Florida  Supreme 
Court; 

Evidentiary  Bill  of  Exceptions,  Flor- 
ida  Supreme  Court; 

Indorsement  on  Bill   of  Exceptions; 

NV>tice  of  Settlement  of  Bill  of  Ex- 
ceptions; 

Judge's  Certificate  to  Bill  of  Ezeep- 
tions. 


Equitt  Jurisdiction  and  Pbocedurb: 
Exceptions   to   Answers    for    Insufli- 

ciency   (a,  b); 
Exceptions  to  Examination  of  Party; 
Exceptions  to  Beport  of  Master, 
Findings  and  Conclusions: 
Notice  of  Exceptions  to  Findings  of 
Fact. 
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CBOSS-BEFEBENOB: 
Post-Opfice: 
Indictment  for  Mailing  Obseene  Mat- 
ter; 
Indietment     for     Mailing      Obscene 
Book. 

L    Indictment  for  Selling  an  Obscene 
Print. 

Middlesex,  to-wit — The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
senfy  that  J.  S,,  late  of  the  parish  of 
B.y  in  the  county  of  M.^  bookseller, 
being  a  scandalous  and  evil-disposed 
person,  and  devising,  contriving,  and 
intending  the  morals  as  well  of  youth 
as  of  divers  other  liege  subjects  of 
our  said  lady  the  queen  to  debauch 
and  corrupt,  and  to  raise  and  create  in 
their  minds  inordinate  and  lustful  de- 
sires, and  the  clergy  of  this  kingdom 
to  bring  into  great  contempt,  hatred, 
scandal,  infamy,  and  disgrace  on  the 
third  day  of  August,  in  the  ninth  year 
of  the  reign  of  our  sovereign  lady 
Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, in  a  certain  open  and  public  shop 
of  him  the  said  J.  S.,  there  situate, 
unlawfully,  wickedly,  maliciously,  and 
scandalously  did  sell  and  utter  to  one 
J.  M.,  a  certain  lewd,  wieked,  scan- 
dalous, and  obscene  print  or  paper,  en- 
titled **The  Parson  receiving  Tithes 
in  kind,V  representing  a  man  in  the 
habit  of  a  clergyman,  in  an  obscene 
impudent,  and  indecent  postore  with 
a  woman;  and  which  said  lewd,  wieked, 
scandalous,  and  obscene  print  or  paper 
is  contained  in  a  certain  printed 
pamphlet  then  and  there  uttered  and 
sold  by  him  the  said  J.  SL  to  the  said 
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J.  N.,  entitled  "The  Covcnt  Garden 
Magazine,  or  Amorous  Repository,  cal- 
culated solely  for  the  Entertainment 
of  the  Polite  World,  for  April,  1773;" 
to  the  manifest  corruption  of  the  mor- 
als as  well  of  youth  as  of  other  liege 
subjects  of  our  said  lady  the  queen, 
to  the  great  scandal,  infamy  and  dis- 
grace of  the  clergy  of  this  kingdom, 
in  contempt  of  our  said  lady  the  queen 
and  her  laws,  to  the  evil  example  ot 
all  others  in  the  like  case  offending,, 
and  against  the  peace  of  our  lady  the 
said  queen,  her  crown  and  dignity. 
Archb.  Cr.  PL  534. 

IL  Inf  oxmatioii,  PubllBhlng  and  Selling 
Obscene  Uteratore. 

''Frank  Holedger  is  hereby  charged 
with  the  crime  of  publishing,  editing 
and  selling  obscene  and  indecent  lit- 
erature, committed  as  follows,  to-wit: 
That  on  the  12th  day  of  January,  A. 
D.  1895,  at  the  county  of  Spokane  and 
state  of  Washington,  Frank  Holedger 
then  and  there  being,  did  then  and 
there  knowingly,  unlawfully,  malicious- 
ly, scandalously  and  feloniously  com- 
pose, edit,  print,  sell,  distribute  and 
offer  for  sale  and  distribution  a  cer- 
tain lewd,  scandalous,  obscene  and  in- 
decent newspaper  of  the  date  of  Jan- 
uary 12th,  1895,  commonly  known  as 
the  Spokane  Sunday  Sun.  Contrarv  to 
the  statute,"  etc.  State  v,  Holedger, 
15  Wash.  443,  46  Pac.  052. 

Note. — ^Held  sufficient  under  statute. 

m.  Indictment^  Exhibiting  Obscene 
Painting. 
"The  Grand  Inquest  of  the  Com- 
monwealth of  Pennsylvania,  inquiring 
for  the  city  of  Pbilnde:phia,  upon  their 
oaths  and  affirmations  respectively  do 
present,  that  Jesse  Sharpless,  late  of 
the  same  city  yeoman,  John  Haines, 
late  of  the  same  city  yeoman,  George 
Haines,  late  of  the  same  city,  yeo- 
man, John  Steel,  late  of  the 
same  city  yeoman,  Ephraim  Mar- 
tin,   late    of    the    same  city  yeoman, 

and  Mayo,  also,  late  of  the 

same  city  yeoman,  being  evil  disposed 
persons,  and  designing,  contriving,  and 
intending  the  morals,  as  well  of  youth 
as  of  divers  other  citieens  of  this 
commonwealth,  to  debauch  and  corrupt, 
and  to  raise  and  create  in  their  minds 
inordinate  and  lustful  desires,  on  t^e 
first  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  fifteen,  at 
the  city  aforesaid,  and  within  the  jur- 
isdiction  of  this   court,  in   a  certain 


house  there  situate,  unlawfully,  wicked- 
ly, and  scandalously  did  exhibit,  and 
show  for  money,  to  persons,  to  the 
inquest  aforesaid  unknown,  a  certain 
lewd,  wicked,  scandalous,  infamous, 
and  obscene  painting,  representing  a 
man  in  an  obscene,  impudent,  and  in- 
decent posture  with  a  woman,  to  the 
manifest  corruption  and  subversion  of 
youth,  and  other  citizens  of  this  eom*' 
monwealth,  to  the  evil  example  of  ail 
others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania."  Com. 
17.  Sharpless,  2  Serg.  &  B.  (Pa.)  91. 

Note. — In  the  opinion  it  was  said: 
''Must  the  indictment  describe  minute- 
ly, the  attitude  and  posture  of  tne 
figures?  I  am  for  paying  some  re- 
spect to  the  chastity  of  our  records. 
These  are  circumstances  which  may  be 
well   omitted. ' ' 

IV.  IndictmeDt  Against  lian  for  Pub- 
licly Exposing  His  Kaked  Per- 
son (a). 

Middlesex,  to-wit:  The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer, 
being  a  scandalous  and  evil-disposed 
person,  and  devising,  contriving,  and 
intending  the  morals  of  divers  liege 
subjects  of  our  lady  the  queen  to  de- 
bauch and  corrupt,  on  the  third  day 
of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria, 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  on  a  certain  public  and  com- 
mon highway  there  situate,,  in  the 
presence  of  divers  liege  subjects  of 
our  said  lady  the  queen  then  and  there 
being,  and  within  sight  and  view  of 
divers  other  liege  subjects  through  and 
on  the  said  highway  then  and  there 
passing  and  repassing,  unlawfullyi 
wickedly,  and  scandalously  did  expose 
to  the  view  of  the  said  persons  so 
present,  and  so  passing  and  repassing 
as  aforesaid,  the  body  and  person  of 
him  the  said  J.  S.  naked  and  uncovered, 
for  a  long  space  of  time,  to-wit,  for 
the  space  of  one  hour;  to  the  great 
scandal  of  the  said  liege  subjects  of 
our  said  lady  the  queen,  to  the  mani- 
fest corruption  of  their  morals,  in 
contempt  of  our  said  lady  the  Queen 
and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  ease  offending, 
and  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.  Arohb. 
Cr.  PI.  655. 
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Indietmeni  Against  a  Man  far  Publicly 
Exposing  His  Naked  Person  (b). 

''That  A.  M.  BangnesBy  on  the  28th 
day  of  June,  1897,  at  the  township 
of  Madison,  in  the  county  of  Lee  and 
state  aforesaid,  did  wilfully,  unlawful- 
ly, and  designedly  make  an  open,  in- 
decent, and  obscene  exposure  of  his 
person  in  a  public  place,  to- wit,"  etc. 
State  V.  Bauguess,  106  Iowa  107,  76 
N.  W.  508. 


OBSTBTJOnNG  JU8TI0E. 

L  Iiidietm«nt  for  Baalttlng  Officer, 
Oommon  Law  Totm^  890 

XL  Information,  Resisting  PaUlc  Of- 
ficer, Statatosy,  890 

nL  Indictment  for  Tmpeding  Officer 
in  Execution  of  OlTil  Process,  890 

IV.  Indictment*  Assault  on  Officer,  890 

V.  Indictment,  Beslstfng  Officer  Serv- 

ing Process^  891 

VL  Indictment,  Resisting  Recelyer 
Appointed  by  Oonrt,  891 

Vn.  Indictment  for  Interfering  With 
Witness^  Advising  Nan-attend- 
ance, 891 

VnL  Indictment,  Interfering  Witli 
Witness^  Administering  Intox- 
icants, 892 

CBOSS'-REFEBENCES: 

Ekbbacbrt: 

Indictment  for  Embracery,  Attempt- 
ing To  Infiuenee; 

Indictment  for  Embracery^  Offer  of 
Specific  Property; 

Indictment  for  Embracery,  Indefinite 
Offer  of  Gain,  Defendant  Not    a 
Party. 
BiOT: 

Indictment  for  Biot,  Obstructing  Jus* 
tice. 

L  Indictment  for  Resisting  Officer, 
Oommon  Law  Form. 

''That  Prince  Bowen,  with  force  and 
arms,  ete.^  in  and  upon  one  Samuel  G. 
Gordon  an  assault  did  make,  the  said 
Samuel  G.  Gordon  then  and  there  be- 
ing a  peace  officer,  to-wit,  a  police- 
man of  the  city  of  Charleston,  an  in- 
corporated eity  in  the  county  and  state 
aforesaid,  and  then  and  there  being 
in  the  lawful  discharge  of  his  duty 
as  snch  policeman,  and  the  said  Prince 
Bowen  then  and  there  well  knowing 
the  said  Samuel  G.  Gordon  to  be  a 
policeman   as  aforesaid,  and  him   the 


said  Samuel  G.  Gordon  did  then  and 
there  beat,  bruise,  wound,  and  ill-treat, 
and  did  then  and  there  resist,  obstruct, 
hinder,  and  oppose  the  said  Samuel 
G.  Gordon  in  the  discharge  of  his  dnty 
as  said  policeman,  etc.''  State  i^ 
Bowen,  17  S.  C.  58. 

n.  &if onnatlon  for  ResJettng  Pnbllo 
Officer,  Statntory. 

'That  the  said  James  Hunt,  on  the 
twenty-second  day  of  August,  1897, 
at  the  county  and  state  aforesaid,  did 
wilfully,  unlawfully,  and  feloniously  re- 
sist, delay,  and  obstruct  one  C.  Shanks 
in  the  discharge  and  attempt  to  dis- 
charge his  duties  as  a  publie  officer, 
he^  the  said  O.  Shanks,  being  then 
and  therel  a  duly  appointed,  qualified, 
and  acting  deputy  sheriff  of  Los  Angeles 
county  and  being  then  and  there  en- 
gaged as  such  deputy  sheriff  in  arrest- 
hig  James  Hunt,  who  was  then  and 
there  wilfully  and  unlawfully  disturb- 
ing the  peace."  People  v.  Hunt,  120 
Cal.  281,  52  Pae.  658. 

Note, — ^Held  sufficient  under  statute 
without  setting  out  particular  actSw 

nL  Indictment  for  Impeding  Ofllesr 
in  Execution  of  OItU  Process. 

"The  grand  jurors,  etc.,  present  that 
John  B.  Downer,  etc.,  and  one  Archip- 

Sus  Fuller,  etc.,  on  the  twenty-eighth 
ay  of  September,  A.  D.  1835,  with 
force  and  arms,  etc.,  in  and  upon  one 
Stillman  Ghurcnill  in  the  peace  then 
and  there  being,  and  then  oeing  eon- 
stable  of  Stowe,  in  the  county  of 
Washington  aforesaid,  and  in  the  due 
execution  of  his  said  office,  then  and 
there  being,  did  make  an  assault,  and 
him,  the  said  Stillman  Ohurehili,  so 
being  in  the  due  execution  of  his  said 
office  as  aforesaid,  then  and  there  did 
hinder  and  impede,  and  then  and  there 
beat,  wound,  and  ill-treat,  and  other 
wrongs  to  the  said  Stillman  Churchill, 
then  and  there  did,  to  the  great  dam- 
age of  the  said  Stillman  Churchill,  and 
against  the  peace."  State  €,  Downer, 
8  Vt.  424,  30  Am.  Dec.  482. 

Note. — ^Held  sufficient  at  oommon 
law. 

IV.    Aidictment,  AssaaU  en  Officer. 

Be  it  remembered,  that  at  a  county 
court,  begun  and  holden  at  Burlington, 
within  and  for  the  county  of  Chitten- 
den, on  the  third  Tuesday  of  September, 
A.  D.  1881,  the  grand  jurors  within  and 
for  the  body  of  the  county  of  Chitten- 
den aforesaid,  now  here  in  court  didy 
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empaneled  and  sworn,  upon  their  oath 
present  that  Eugene  Carpenter  and 
Thomas  Fassett,  of  Burlington,  in  the 
coanty  of  Chittenden,  on  the,  to-wit: 
12th  day  of  September,  A.  D.  1881, 
at  Burlington,  in  said  county  of  Chit- 
tenden, with  force  and  arms,  in  and 
upon  Joseph  A.  Larose,  then  and  there 
being  a  police  officer  of  the  city  of 
Burlington,  in  the  county  of  Chitten- 
den aforesaid,  under  the  authority  of 
the  State,  did  an  assault  make  by  then 
and  there  beating  him,  the  said  Joseph 
A.  Larose,  with  fists,  clubs,  feet  and 
sticks,  and  did  then  and  there  by  means 
of  which  impede  and  hinder  the  said 
Joseph  A.  Larose,  police  officer  afore- 
said, while  in  the  execution  of  his 
said  office,  of  police  officer  as  afore- 
said, and  while  he  as  such  police  of- 
ficer was  engaged  in  attempting  to  quell 
and  quiet  a  disturbance  of  the  public 
peace  between  them,  the  said  Eugene* 
Carpenter  and  Thomas  Fassett,  and 
other  persons  to  the  grand  jurors  afore- 
said at  present  unknown,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state.  State 
V.  Carpenter,  54  Vt.  550. 

Note. — This  was  held  to  be  a  good 
common  law  form. 

V.    l^idicrtment,  Besistiiig  Oficer  Serr- 
Ing  Proc688. 

The  grand  jurors  chosen,  selected  and 
sworn,  in  and  for  the  city  of  Chicago, 
in  the  state  of  Illinois,  in  the  name 
and  by  the  authority  of  the  people  of 
the  state  of  Illinois,  upon  their  oaths 
present,  that  Elijah  Bowers,  late  of 
said  city,  on  the  twenty-first  day  of 
December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five, 
in  said  city  of  Chicago,  in  the  county 
and  state  aforesaid,  in  and  upon  one 
Michael  Hickey,  in  the  peace  of  the 
people  then  and  there  being,  and  being 
then  and  there  a  public  officer,  to- wit, 
a  constable,  and  being  then  and  there 
in  the  due  execution  of  his  duty  as 
such  constable,  and  being  then  and 
tbere  attempting  to  serve  a  lawful 
process  did  then  and  there  unlawfully, 
knowingly  and  wilfully  resist,  obstruct, 
and  oppose,  and  him,  the  said  Hickey, 
acting  as  such  officer,  he,  the  said 
Elijah  Bowers,  did  then  and  there  beat, 
wound,  and  ill-treat,  contrary  to  the 
statute  and  against  the  peace  and  dig- 


nity of  the  same  people,  of  the  state 
of  Illinois. 

D.  Mcllroy,  state's  attorney. 
Bowers  r.  People,  17  111.  373. 

VL  Ihdietment,  Besistiiig  Beceiyer 
Appointed  by  Ctourt^ 
That  the  defendant  "knowingly  and 
wilfully  did  resist  and  oppose  one 
Stephen  Adams,  there  and  then  duly 
appointed  and  acting  as  receiver  of 
and  for  the  circuit  court  of  Polk 
county,  Iowa,  ^  in  the  case  of  the  Na- 
tional Life  Ins.  Co.  of  Montpelier,  Ver- 
mont, plaintiff,  against  John  D.  Bivers 
and  others,  defendants,  and  by  said 
court  then  and  there,  by  order  in 
writing,  duly  made  and  delivered  to 
him,  directed,  authorized,  and  empow- 
ered to  take  charge  of,  and  hold  the 
crops  growing  or  grown  on  the  follow- 
ing described  premises,  to-wit:  (de- 
scribing them)  ''in  his,  the  said 
Stephen  Adams',  efforts  to  obey  and 
execute  the  said  order  of  said  court; 
and  the  said  defendants  above  named, 
when  and  while  said  Stephen  Adams, 
as  such  receiver,  was  legally  and  peace- 
fully attempting  to  take  charge  of 
said  crops  growing  and  grown  on  the 
lands  aforesaid,  unlawfully,  knowingly 
and  wilfully  did,  then  and  there,  re- 
sist and  oppose  him,  the  said  Stephen 
Adams,  by  then  and  there  closing  and 
keeping  closed  the  gates  and  other  ways 
of  entrance  to  and  upon  said  lands,  by 
threats  of  personal  violence,  by  having 
and  displaying  arms  and  weapons,  and 
other  acts  and  threats  unknown  to  the 
grand  jury — contrary  to  the  form  of 
thei  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  state  of  Iowa."  State  r. 
Bivers,  64  Iowa  729,  19  N.  W.  792. 

vn.  Indictment^  Iiiterfexing  Witb 
Witness^  Advising  Non-attendr 
ancd» 
"That  J.  J.  Goss  was  indicted  for 
murder  by  the  grand  jury  at  the  April 
term,  1889,  sitting  in  and  for  said 
county  .of  Pike,  and  that  one  S.  7. 
Perrow  was  a  material  witness  on  be- 
half of  defendant,  J.  J.  doss,  and  that 
said  S.  F.  Perrow  was  duly  summoned 
to  appear  before  the  honorable  circuit 
court  of  Pike  county  at  its  April  term, 
1889,  on  the  20th  day  of  April,  1889, 
and  to  appear  from  day  to  day  and 
from  term  to  term  of  said  court  until 
discharged  by  law;  and  so  the  grand 
jurors  upon  their  oaths  do  further 
present  that  S.  B.  Perrow,  late  of  the 
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said  county,  on  the  24th  day  of  April, 
1889,  in  the  county  aforesaid,  unlaw- 
fully and  wifuUy  did  then  and  thero 
attempt  to  obstruct  and  impede  the 
trial  of  said  cause,  to- wit,  the  state 
of  Mississippi  V.  J.  J.  Goss,  charged 
with  murder,  by  then  and  there  coun- 
seling, advising  and  secreting  said  wit- 
ness, S.  F.  Perrow,  and  to  remain  away 
from  and  absent  himself  as  a  witness 
on  behalf  of  said  J.  J.  Ooss,  when 
said  case  was  called  for  trial  in  afore- 
said court,  and  by  virtue  of  said  coun- 
seling and.  advising  to  the  said  S.  Jb\ 
Perrow,  given  by  the  said  8.  B.  Per- 
row, said  8.  F.  Perrow  failed  to  an- 
swer as  a  witness  as  aforesaid^  when 
said,  cause  was  duly  called  in  court, 
against  the  peace  and  dignity  of  the 
State  of  Mississippi. ' '  Perrow  r.  State, 
67  Miss.  365,  7  So.  349. 

Vm.  Indlctmenty  Interfexing  With 
Witness,  Administering  Intox- 
icants. 

That  the  defendant,  ''well  knowing 
that  one  Fred  N.  Treat,  had  been 
summoned  in  due  form  of  law  to  ap- 
pear before  the  supreme  judicial  court 
holden  at  Belfast  within  and  for  the 
county  of  Waldo,  on  the  thirtieth  day 
of  April  aforesaid^  then  and  there  to 
give  evidence  in  said  court  in  behalf 
of  the  state,  and  contriving  and  in- 
tending to  obstruct  the  due  course  of 
justice,  did  then  and  there  unlawfully 
and  corruptly  prevent,  and  attempt  to 
prevent  the  said  Treat  from  appear- 
ing at  said  court  to  give  evidence  as 
aforesaid,  by  then  and  there  soliciting, 
enticing  and  persuading  the  said  Treat 
to  become  intoxicated,  and  by  then 
and  there  removing  and  abducting  him 
the  said  Treat,  whereby  the  said  Treat 
did  not  appear  at  said  court  and  give 
evidence,"  etc.  State  i;.  Holt,  84  Me. 
509,  24  Atl.  951. 
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L    Indictments,  892 

A.  Presenting  Pretended  Letter  From, 

and  Pretending  To  Be  a  Relative 
of,  a  Person  of  Credit,  892 

B.  Pretending  Second  Mortgage  Was 

Only  Lien,  893 

C.  Pretending     To     Be     Agent     of 

Wholesale  Firm,  894 

D.  Ohtavning  Merchandise,  895 


CBOSS-BEFEBSNCTBt 
False  Personation: 

Information,   Obtaining  Property  Of 
Money  by  False  Personation. 

I.  Indictmenti. 
A.  Indictment  for  False  Pretensei, 
Presenting  a  Pretended  Letter 
From,  a7id  Pretending  To  Be 
a  Belative  of  a  Person  of 
Credit. 
That  L.  P.,  late  of,  etc.,  being  an 
evil  disposed  person,  and  not  minding 
to  get  his  living  by  truth  and  honest 
labor,  according  to  the  laws  of  this 
realm,  but  compassing  and  devising  how 
he  might  unlawfully  obtain,  and  get 
into  Ms  hands  and  possession,  the 
moneys  of  the  honest  liege  subjects  of 
our  said  lord  the  king,  for  the  main- 
tenance of  his  unthrifty  living,  on, 
etc.,  at,  etc.,  aforesaid,  falsely,  and  de- 
ceitfully did  pretend  and  affirm  to  one 
T.  T.  that  his,  the  said  L.  P.'s  name 
was  H.  H.  and  that  he  was  the  son 
of  H.  H.  of  N.,  in  the  county  of  8., 
esquire,  and  nephew  to  Mr.  H.  of  N., 
in  the  county  of  8.  (meaning  J.  H« 
of  N.,  in  the  county  of  8.,  clerk),  and 
that  the  said  L.  P.  a  certain  false  and 
counterfeit  letter,  in  the  name  of  him 
the  said  J.  H.  as  a  true  letter  of  the 
proper  handwriting  of  him  the  said  J. 
H.  falsely,  fraudulently,  and  deceitful- 
ly, to  the  said  T.  T.  then  and  there 
did  deliver  (he  the  said  J.  H.  of  N., 
in  the  county  of  S.,  clerk,  then  and 
long  before  being  the  special  friend  and 
intimate  acquaintance  of  him  the  said 
T.  T.)  by  which  said  false  and  counter- 
feit letter  it  was  mentioned  that  the 
said  J.  H.  desired  the  said  T.  T.  to 
supply  the  bearer  thereof,  Mr.  J.  H., 
with  the  sum  of  sixty  guineas,  and  to 
place  it  to  his  account  (meaning  the 
account  of  him  the  said  J.  H.),  and 
that  the  said  T.  T.  then  and  there 
believing  the  said  false  and  counter- 
feit letter,  to  be  of  the  proper  hand- 
writing of  him  the  said  J.  H.  did 
then  and  there  pay  and  deliver  to  the 
said  L.  P.  sixty  pieces  of  gold  coin, 
of  the  proper  coin  of  this  kingdom 
called  guineas,  of  the  value  of  sixty- 
three  pounds  of  lawful  money  of  G. 
B.  whereas  in  truth  and  in  fact,  the 
said  J,  H.  never  did  write  or  send, 
or  cause  to  be  written  or  sent,  any 
such  letter  to  the  said  T.  T.  desiring 
the  said  T.  T.  to  supply  the  said  H.  H. 
with  any  sum  of  money  whatever,  and 
so   the   jurors,   etc.,  do   say,  that  the 


See  "How  To  Use  This  Volune,'*  Introdnction,  ps4S^  v. 


OBTAINING  PROPERTY  BY  FALSE  PRETENSES       893 


said  L.  P.  on  the  said,  etc.,  at  the  said, 
etc.,  by  color  of  the  said  counterfeit 
letter,  and  by  the  said  false  pretenses 
unlawfully,  falsely,  fraudulently,  and 
deceitfully  did  obtain  and  get  into  his 
hands  and  possession,  of  and  from  the 
said  T.  T.  the  said  sum  of  sixty-three 
pounds  of  lawful  money  of  G.  B.  of 
the  moneys  of  him  the  said  T.  T.  and 
the  said  L.  P.  the  said  T.  T.  of  his 
money  aforesaid,  then  and  there  fraud- 
ulently and  deceitfully  did  deceive  and 
defraud,  to  the  great  damage  and  de- 
ceit of  the  said  T.  T.  to  the  evil  ex- 
ample, etc.,  against  the  peace,  etc.,  and 
also  against  the  form,  etc.  3  Chit 
Cr.  L.  1003. 

B.  Indictment  for  False  Pretenses, 
Pretending  Second  Mortgage 
Was  Only  Lien, 

And  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  present,  that  James 
Sully,  on  the  23d  day  of  June,  in  the 
year  one  thousand  eight  hundred  and 
fifty-nine,  at  the  city  of  Buffalo,  in 
the  county  aforesaid,  feloniously  de- 
vising and  intending,  by  unlawful  ways 
and  means,  to  obtain  the  signature  of 
one  Trumbull  Carey  to  a  certain  writ- 
ten instrument,  to-wit,  to  a  written 
instrument  commonly  called  a  bank 
check,  which  was  and  is  in  the  words 
and  figures  following,  to-wit: 
$2,000.         "Buffalo,  June  23d,  1859. 

Bank  of  Genesee:  Pay  to  the  order 
of  James  Sully  two  thousand  dollars, 
and  charge  to  my  account." 

Did  then  and  there  feloniously,  un- 
lawfully, knowingly  and  designedly, 
falsely  pretend  and  represent  to  the 
said  Trumbull  Carey  that  a  certain 
mortgage,  hereinbefore  particularly  de- 
scribed and  set  forth  in  the  first  count 
of  this  indictment,  was  the  only  mort- 
gage, lien  or  incumbrance  of  any  kind 
upon  the  premises  in  said  mortgage 
described;  that  there  was  no  other  mort- 
gage, lien  or  incui^pbrance  upon  the 
premises  therein  described;  that  it  was 
a  first  and  only  mortgage,  lien  or  in- 
cumbrance upon  the  premises  therein 
described,  and  was  a  bona  fide  mort- 
gage, and  given  for  a  part  of  the  pur- 
chase-money of  said  premises,  and 
which  said  mortgage  was  executed  by 
Enestus  T.  Cross  and  Margaret  Cross, 
his  wife,  to  William  M.  Moulton,  and 
bears  date  June  the  second,  in  the  year 
last  aforesaid,  and  is  to  secure  the 
payment  of  the  sum  of  four  tbonsana 
fknd  three    hundred  dollars^  and  which 


said      mortgage,      and      the      premises 
described  therein,  are   hereinbefore,  in 
the  first  count  of  this  indictment,  par- 
ticularly described  and  set  forth;  and 
the    said    Trumbull    Carey,     then     and 
there  believing  the  said  false  pretenses 
and  representations  so  made  as  afore- 
said   by    the    said    James    Sully,    and 
then  and  there  believing  the  same,  and. 
being  deceived  thereby,  was  then  and 
there  induced,  by  reason  of  the  false 
pretenses  and  representations  aforesaid, 
so  made  as  aforesaid,  to  purchase  the 
mortgage   aforesaid,  and   the  bond   ac- 
companying the  same,  and  to  affix  and 
write   his   name  and   signature   to   the 
aforesaid  written  instrument,  commonly 
called    a    bank    check,    to-wit,    in    the 
words     and     letters     following:      **r. 
Carey,''    which    said    check,    with    the 
signature     of     said     Trumbull     Carey 
thereon,  obtained  as  aforesaid,  the  said 
James   Sully   took    and   obtained   from 
said  Carey,  in  part  payment  of  the  pur- 
chase-money   for    said     mortgage     and 
bond  purchased  as  aforesaid;   and  the 
said  James   Sully   did   then   aiid  there 
feloniously,   knowingly   and   designedly 
obtain  the  signature  aforesaid  of   the 
said  Trumbull  Carey  to  the  aforesaid 
written  instrument,  commonly  called  a 
bank    check,    by    reason    of    the    false 
pretenses  and. representations  aforesaid, 
and    with   intent   feloniously    to   cheat 
and  defraud  the  said  Trumbull  Carey. 
Whereas  in  fact,  and  in  truth,  said 
mortgage  was  not  then  and  there  the 
only  mortgage,  lien  or  ineumbrance  up- 
on the  premises  therein  described,  and 
whereas    in    fact,    and    in    truth,    said 
mortgage  was  not  then  and  there  the 
first    and    only    mortgage,    lien    or    in- 
cumbrance  upon   the   premises   thereia 
described,    and    was    not    a    bona    fide 
mortgage,  given   for  part  of  the  pur- 
chase-money, but,  on  the  contrary,  said 
mprtgage  was  given  without  any  con- 
sideration  whatsoever    and    was    then 
and  there  wholly  worthless,  and  there 
was  then  and  there  another  mortgage 
upon  said  premises  to  secure  the  pay- 
ment of  the  sum  of  five  thousand  two 
hundred    and    fifty    dollars,    dated    the 
sixth    day    of   May,    in    the   year   last 
aforesaid,    executed    and    delivered    by 
one  William  M.  Moulton  to  one  Truman 
Liuce,    and   which,  mortgage   was   then 
and  there  the  first  mortgage  upon  the 
aforesaid   premises,   and   was   the   first 
and  prior  lien  and  incumbrance  there- 
on, and  the  said  James  Sully  then  and 
there  well   knew,   at   the   time   of  his 
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making  the  false  pretenses  and  rep- 
resentations aforesaid,  that  the  said 
last  mentioned  mortgage  was  upon  the 
said  premises,  and  was  the  first  mort- 
gage, lien  and  incumbrance  thereon; 
and  whereas  in  fact,  and  in  truth,  each 
and  every  of  the  pretenses  and  rep- 
resentations so  made  as  aforesaid  by 
the  said  James  Sully  were  utterly  false 
and  untrue,  and  the  said  James  Sully 
well  knew  that  each  and  every  of 
the  pretenses  and  representations  so 
made  by  him  as  aforesaid,  were  utterly 
false  and  untrue,  at  the  time  of  mak* 
ing  the  same,  contrary  to  the  form 
of  the  statute  in  such  ease  made  and 
provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their  dignity. 

J.  M.  Humphrey,  district  attorney. 

People  V.  Sully,  5  Park.  Or.  (N.  Y.) 
142,  147. 

Note. — ^A  cheat  or  fraud  at  common 
law  must  be  such  as  would  impose  on 
the  public,  and  on  a  man  of  ordinary 
caution.  People  v»  Sully,  5  Park.  Cr, 
(N.  Y.)  142. 

Pretenses  under  statute  must  have 
deceived  the  party  victimized.     Id. 

C.  Indictment  far  False  Pretense, 
Pretending  To  Be  Agent  of 
Wholesale  Firm. 

City  and  county  of  New  York,  88.: 
The  jurors  of  the  people  of  the  state 

of  New  York,  in  and  for  the  body 

of  the  city  and  county  of  New  York, 

upon  their  oath,  present: 

That  Julius  J.  Smith,  late  of  the 
first  ward  of  the  city  of  New  York, 
in  the  county  of  New  York  aforesaid, 
well  knowing  that  Bachel  Stoesser, 
hereinafter  mentioned,  was  then  and 
there  a  customer,  and  in  the  habit  of 
dealing  with  the  firm  of  J.  Biegelman 
&  Deffaa,  dealers  in  flour,  doing  busi- 
ness in  said  city,  on  the  twenty-eighth 
day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
sixty-two,  at  the  ward,  city  and  county 
aforesaid,  with  force  and  arms,  on  the 
day  and  year  last  aforesaid,  with  in- 
tent feloniously  to  cheat  and  defraud 
said  Bachel  Stoesser,  did  then  and  there 
feloniously,  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  repre- 
sent to  said  Bachel  Stoesser,  that  he, 
the  said  Julius  J.  Smith,  was  then  and 
there  a  salesman  and  agent  for  the 
said  firm  of  J^  Biegelman  &  Deffaa, 
and  that  he,  the  said  Julius  J.  Smith, 
had  then  and  there  procured  to  be  sent 


to  said  Bachel  Stoesser  by  said  flrni 
of  J.  Biegelman  &  Deffaa,  ten  barrels 
of  flour  and  one  bag  of  meal;  and  that 
he,  the  said  Julius  J.  Smith,  had  then 
and  there  full  power  and  authority  to 
collect  and  receive  the  price  of  said 
flour  and  meal  from  the  said  Bachel 
Stoesser.  And  the  said  Bachel  Stoesser, 
then  and  there  believing  the  said  false 
pretenses  and  representations  so  made 
as  aforesaid,  by  the  said  Julius  J. 
Smith,  and  being  deceived  thereby,  was 
induced  hy  reason  of  the  false  pre- 
tenses and  representations  so  made  as 
aforesaid,  to  deliver  and  did  then  and 
there  deliver  to  the  said  Julius  J. 
Smith  the  sum  of  eighty-two  dollars  and 
seventy  cents  in  money,  of  the  value 
of  eighty-two  dollars  and  seventy  cents 
of  the  proper  moneys,  valuable  things, 
goods,  chattels,  personal  property  and 
effects  of  the  said  Bachel  Stoesser,  and 
the  said  Julius  J.  Smith  did  then  and 
there  designedly  receive  and  obtain 
the  said  sum  in  money  of  the  value 
aforesaid  of  the  said  Bachel  Stoesser, 
of  the  proper  moneys,  valuable  things, 
goods,  chattels,  personal  property  and 
effects  of  the  said  Bachel  Stoesser  by 
means  of  the  false  pretenses  and  rep- 
resentations aforesaid,  and  with  intent 
feloniously  to  keep  and  defraud  the 
said  Bachel  Stoesser  of  the  said  sum 
in  money  of  the  value  aforesaid* 

Whereas,  in  truth  and  in  fact,  the 
said  Julius  J.  Smith  was  not  then  and 
there  a  salesman  and  agent  for  the 
said  firm  of  J.  Biegelman  So  Deffaa, 
and  had  not  then  and  there  procured 
to  be  sent  to  said  Bachel  Stoesser  by 
the  said  firm  of  J.  Biegelman  &  Deffaa, 
ten  barrels  of  flour  and  one  bag  of 
meal;  whereas,  in  truth  and  in  fact, 
he,  the  said  Julius  J.  Smith,  had  not 
then  and  there  any  power  and  authority 
to  collect  and  receive  the  price  of  said 
flour  and  meal  from  the  said  Bachel 
Stoesser.  And  whereas,  in  fact,  and  in 
truth,  the  pretenses  and  representations 
so  made  as  aforesaid  by  the  said  Julius 
J.  Smith  to  the  said  Bachel  Stoesser, 
were  in  all  respects  utterly  false  and 
untrue,  to-wit,  on  the  day  and  year  last 
aforesaid,  at  the  ward,  city  and  coun- 
ty aforesaid.  And  whereas,  in  fact 
and  in  truth,  the  said  Julius  J.  Smith 
well  knew  the  said  pretenses  and  rep- 
resentations, so  by  him  made  as  afore- 
said to  the  said  Bachel  Stoesser,  to  be 
utterly  false  and  untrue  at  the  time 
of  making  the  same. 
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And  80  the  jurors  aforesaid,  apon 
their  oaths  aforesaid,  do  say,  that  the 
said  Julius' J.  Smith  by  means  of  the 
false  pretenses  and  representations 
aforesaid,  on  the  day  and  year  afore- 
said, at  the  ward,  city  and  county 
aforesaid,  feloniously,  unlawfully,  false- 
ly, knowiugly  and  designedly  did  re- 
eeive  and  obtain  from  the  said  RaeheJ 
Stoesser  the  sum  in  money  of  the  value 
aforesaid  of  the  proper  moneys,  val- 
uable things,  goods,  chattels,  personal 
Sroperty  and  effects  of  the  said  Bachel 
toesser  with  intent  feloniously  to 
cheat  and  defraud  her  of  the  same, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity. 
A.  Oakey  Hall,  district  attorney. 
People  V.  Smith,  5  Park.  Cr.  (N.  T.) 
490,  491. 

D.    Indictment    for    Obtaining    Mer- 
chandise  by  False  Pretenses. 

''In  the  Pope  circuit  court,  the  state 

of  Arkansas,  against  John  Johnson. 

Indictment. 

<<The  grand  jury  of  Pope  county, 
in  the  name  and  by  the  authority  of 
the  state  of  Arkansas,  accuse  John 
Johnson  of  a  felony,  committed  as  fol- 
lows,  to- wit: 

''The  said  John  Johnson,  on  the 
nineteenth  day  of  July,  A.  D.  1880, 
in  the  county  and  state  aforesaid,  un- 
lawfully, feloniously  and  designedly, 
did  falsely  pretend  to  one  D.  M. 
Mourning,  that  he,  the  said  John  John- 
son, was  then  in  the  employ  of  one 
W.  B.  Kiger,  and  was  then  sent  by 
the  said  W.  B.  Kiger  to  the  said  D.  M. 
Mourning,  for  one  pair  of  shoes  (the 
said  W.  B.  Kiger  then  and  long  before 
being  well  known  to  the  said  B.  M. 
Mourning  and  G.  H.  Mourning^  in  their 
business  and  way  of  trade  as  mer- 
chants), by  reason  of  which  said  false 
pretenses,  the  said  John  Johnson  did, 
then  and  there,  unlawfully  obtain  from 
the  said  D.  M.  Moumiug,  one  pair 
of  shoes,  of  the  value  of  two  dollars 
and  twenty-five  cents,  of  the  joint 
goods  and  chattels  of  the  said  D.  M. 
Mourning  and  G.  H.  Mourning,  with 
intent  then  and  there  to  cheat  and 
defraud  them,  the  said  D.  M.  Mourn- 
ing and  G.  H.  Mourning,  of  the  same, 
whereas  in  truth,  and  in  fact,  the  said 
John  Johnson  was  then  sent  by  the 
said  W.  B.  Ki^er  to  the  said  D.  M. 
tfgurning  for  the  pair  of  shoes  afore- 


said. Against  the  peace  and  dignity 
of  the  state  of  Arkansas."  Johnson 
17.  State,  86  Ark.  242. 

OCCUPANCY.— See   Use   and   Occupa- 
tion. 

OFFEB   OP   JUDGMENT.— See  Judg- 
ments. 

OFFICE.— See  Elections;  Officers. 
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False  Imprisokmbnt: 

Complaint   AgainBt   Officer  and   Sur- 
eties for  False  Imprisonment. 
Mandamus: 

Petition    for   Writ,   To    Draw    War- 
rant; 

Alternative    Mandamus     to     a     Cor- 
poration,  To   Admit   an   Alderman 
Into  Office. 
Obstructing  Justice: 

Indictment     for     Besisting     Officer, 
Common  Law  Form; 

Information  for  Besisting  Public  Of- 
ficer, Statutory; 

Indictment    for    Impeding   Officer   in 
Execution  of  Civil  Process; 

Indictment,  Assault  on  Officer; 

Indictment,  Besisting  Officer  Serving 
Process. 
Quo  Wakeanto: 

Information  in  Nature  of  Quo  War- 
ranto Against  an  Individual. 

I.    Oomplalnts  liy  Officer. 

A.  Complaint   by   the    Attorney-Gen- 

eral on  Eelation, 

(Name  of  the  court,  etc.)  The  people 
of  the  state  of  New  York,  on  the 
relation  of  A.  B.,  plaintiffs,  against 
T.  Z.,  defendant. 

The  people  of  the  state  of  New  York, 
by  M.  N.,  their  attorney-general,  and 
A.  B.,  the  individual  plaintiff  above 
named,  complaining  of  the  defendant, 
allege:     1  Abb.  Forms  153. 

B.  Complaint  by  a  Single  Officer. 
Bobert  Denniston,  as  controller  of  the 

State    of    New    York,    against    John 
Jones. 

The  plaintiff  complains,  and  alleges: 

I.    That  he  is  the  comptroller  of  the 

state  of  New  York.    1  Abb.  Forms  152. 

C.  Complaint  by  a  Board  of  Officers. 
(Name  of  the  court,   etc.)    The  board 

of    commissioners    of    excise   in    and 
for    the   county    of   .   plain- 
tiffs, against  Y.  Z..  defendant. 
The   plaintiffs   as  board   of   commis- 
sioners   of    excise    aforesaid,    complain 
of  the  defendant,  and  allege:     1  Abb. 
Forms  153. 

n.    Substitatloii  of  Successor. 

A.  Notice  of  Motion  of  Substitution 
of  Officer's  Successor, 

(Title  of  the  cause.) 

Please  take  notice,  that  on  the  affi- 
davit (or,  certificate)  of  which  a  copy 
is  herewith  served,  the  undersigned 
will  move  the  court,  at  a  special  term 

thereof  to  be  held  at  ,  on  the 

day   of  ,   18 ,  at 


— ^— —  o'clock  in  the  forenoon,  or 
as  soon  thereafter  as  counsel  can  be 
heard,  to  substitute  W.  X., '  supervisor 
of  the  town  of  (or  other  of- 
ficial designation),  in  the  place  of  Y. 
Z.,  as  plaintiff  (or,  defendant)  in  this 
action;  or  for  such  other  relief  as  may 
be  just.    2  Abb.  Forms  233. 

B.  Affidavit  on  Motion  of  Substitu- 

tion of  Officer's  Successor, 
(Title  of  the  cause.)     (Venue.) 

M.  N.,  being  duly  sworn,  says  that 
he  is  the  attorney  of  the  plaintiff  (or, 
defendant)  in  this  action;  that  on  the 

day  of  last,  W.  X., 

of  ,  was  duly  elected  (or,  ap- 
pointed)   to   the   office  of  of 

the   (town  of  ,  in  the)   county 

of  ,  in  place  of  the  (defend- 
ant Y.  Z.) ;   and  that  on  the  

day  of  last,  the  said  W.  X. 

entered  upon  the  duties  of  said  office, 
and  still  holds  the  same.  2  Abb.  Forms 
234. 

C.  Order  of  Substitution  of  Officer's 

Successor. 
(Title   of   the   cause.)      (At   a  special 

term,  etc.)  ' 

On  reading  and  filing  the  affidavit 
of  M.  N.  (and  proof  of  due  service 
of  notice),  and  on  motion  of  M.  N.,' 
after  hearing  O.  P.  (or,  no  one  ap- 
pearing)  in  opposition: 

Ordered,    that    W.    X.,    of    ■ 

(designating  official  description)  be 
substituted  as  the  (defendant)  herein, 
in  place  of  Y.  Z.  (and  he  is  hereby  re- 
quired   to    appear   and   answer    within 

days  after  service  of  a  copy 

of  this   order).     2  Abb.  Forms  234. 

in.  Complaint  for  an  Office  Not 
ZUective. 

I.  That  at  the  times  hereafter  men- 
tioned, in  the  municipal  corporation 
entitled  "The  Mayor,  Aldermen,  and 
Commonalty  of  the  City  of  New  York," 
there  was,  and  still  is,  an  executive 
department  created  and  existing  under 
the  laws  of  this  gtate,  known  as  the 
street  department,  the  chief  officer  of 
which  department  is  called  the  street 
commissioner,  which  office  of  street 
commissioner  was  and  is  a  public  office 
in  said  city. 

n.     That  in  the  month  of , 

18— — ,  one  J.  8.  T.  was  duly  elected 

to  said  office,  for  the  term  of 

years  from  the day  of f 

18 ,  and  on  said  day  entered  upon 

the  duties  of  said  office,  and  discharged 
the   duties  thereof  until   the  ■■■ 
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day  of 


,  18 ,  when  he  died,  |  alleges    that    said     treasurer,     on     the 

day   of  .    accounted 


whereby  the  office  became,  and  thence, 
until  and  at  the  time  of  the  appoint- 
ment hereinafter  referred  to,  continued 
vacant. 

III.  That  after  said  death,  and  on 

the  day  of  ,  18 , 

the  said  (individual  plaintiff)  was  ap- 
pointed to  said  office  by  the  mayor 
of  said  city,  with  the  advice  and  con- 
sent of  the  Board  of  Aldermen  of  said 
city,  and  thereafter,  and  on  the  same 
day,  in  due  form  of  law,  and  accord- 
ing to  the  ordinances  of  the  corporation 
of  said  city,  he  gave  sufficaent  se- 
curity for  the  performance  of  his  duties 
as  such  street  commissioner,  in  the 
form  and  amount  for  that  purpose  pre- 
scribed by  the  said  ordinances,  and 
took  and  subscribed,  before  the  mayor 
of  said  city,  and  filed,  his  oath  in  the 
following  form:  (copy  oath).  And  that 
he  accepted  such  appointment,  and  in 
all  respects  qualified  himself  to  assume 
such  office,  and  perform  the  dutiei 
thereof. 

IV.  That  the  defendant,  claiming  to 
have  been  appointed  by  the  governor 
of  the  state  of  New  York,  to  fill  the 
aforesaid  vacancy,  created  by  the  death 
of  said  J.  S.  T.,  and  without  any  other 
or  any  legal  warrant,  right,  or  grant 
whatever,  intruded  into  and  usurped 
said  office^  and  still  unlawfully  holds 
and  exercises  the  same. 

Wherefore  the  plaintiff  demands  judg- 
ment, with  costs: 

1.  That  the  defendant  is  not  en- 
titled to  the  said  office,  and  that  he  be 
ousted  therefrom. 

2.  That  the  said  (individual  plain- 
tiff) is  entitled  to  the  office,  and  to  as- 
sume the  execution  of  the  duties  of 
the  same  on  taking  the  oath  and  filing 
the  bond'  prescribed  by  law.  1  Abb. 
Porms  620. 

IV.    Official  Bonds. 

A.  Complainty  Assignment  of  Breach 
of  Bond  of  County   Treasurer. 

That    said    treasurer,     between     the 

day    of    ,    and     the 

day    of    ,     received 


various  sums  of  money  as  such  treas- 
urer,  amounting  to   about   the  sum   of 

dollars   (being  a  part  of  the 

tax  raised  in  his  county  for  the  year 

),    and   that    he    fraudulently, 

and  in  breach  of  his  trust,  converted 
and  appropriated  to  his  own  use  said 
sum. 
For   a   further   breach,   the   plaintiff 


with  the  plaintiffs  concerning  moneys 
(raised  in  his  county  for  defraying  the 
public  and  necessary  charges  thereof) 
which  had  come  to  his  hands  as  said 
treasurer,  and  on  such  accounting  was 
found  to  be  in  arrear,  and  indebted 
to  the  plaintiffs  in  the  further  sum  of 

doUara,     and    that     on     the 

day  of ,  the  plaintiffs 

demanded  that  he  pay  the  same  over 
to  them,  but  he  refused,  so  to  do,  and 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  288. 

B.    Assignment  of  Breach  of  Sheriff's 
Bond. 

1.  Complaint,       Assignment       of 

Breach  in  Sheriffs  Bond,  for 
Neglect  To  Levy. 

That  on  the  day  of , 

in  an  action  brought  by  him  against 
one  M.  N.,  the  relator  recovered  judg- 
ment,   duly    given    by    the     Court     of 

,  against  said  M.  N.,  for  the 

sum  of  dollars  (which  judg- 
ment was  on,  etc.,  duly  docketed  in 
the  office  of  the  clerk  of  the  county 
of,  etc.) 

That  on  the  day  of , 

an  execution  in  favor  of  the  relator 
against  the  property  of  said  M.  N.  was 
duly  issued  on  said  judgment,  and  de- 
livered to  the  said  sheriff,  of  which 
the  following  is  a  copy:  (or  state  its 
effect). 

That  said  sheriff  did  not  execute  said 
process,  but  although  there  was  then 
within  his  county  real  and  personal 
property  of  which  he  might  have  levied, 
the  moneys  thereby  directed  to  be 
levied  (and  of  which  he  had  notice), 
he  neglected  and  refused  so  to  do, 
whereby  the  relator  lost  his  said  debt. 

That  on  the day  of , 

leave  was  granted  to  the  relator  by 
the  supreme  court  at  ,  to  prose- 

cute said  bond  by  reason  of  the  prem- 
ises.    1  Abb.  Forms  284. 

2.  Complaint,       Assignment       of 

Breach  in  Sheriff's  Bond, 
Neglect  To  Sell. 

(Allege  judgment  and  execution,  as 
in  preceding  form.) 

That  the  said  sheriff  by  virtub  there- 
of,  on   the  day  of  , 

levied  on  the  goods  of  said  M.  N.,  of 

the  value  of  dollars;  but  he 

neglected  to  advertise  and  sell  the 
goods  so  levied  on  by  him  as  afore- 
said,  and  no   part   of  the  moneys   di- 
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reeled  to  be  collected  on  the  relator's 
said  execution  has  been  received  by 
the  relator.     1  Abb.  Forms  284. 

3.  Complaint,       Assignment       of 

Breach    in    JSherif'e    Bond, 
Neglect  To  Beiurn. 
(Allege  judgment  and  execution,  as 
in  IV,  B,  1,  continuing):  who  by  vir- 
tue  thereof,   on   the  day  of 

y  levied  on  the  goods  of  said 

M,  N.,  of  the  value  of  dol- 
lars; but,  although  more  than  sixty 
days  elapsed  after  its  delivery  to  him 
and  before  this  action,  wholly  neg- 
lected and  failed  to  make  return  of 
said  execution,  and  no  part  of  the 
moneys  directed  to  be  collected  thereby 
has  been  received  by  the  relator.  1 
Abb.  Fbrms  285. 

4.  Complaint,  Allegation  of  Judg- 

ment Against  Sheriff 
That   thereafter,  and  on   and  about 

the  day  of  ,  in   an 

action  brought  by  the  plaintiff  in  the 

court,    he   recovered   against 

a    judgment    duly   given    against    the 

said  sheriff  for  the  sum  of  

dollars,  for  the  damages  which  the  re- 
lator had  sustained  by  the  neglect  of 
the  sheriff  to  execute  (or,  return)  said 

process,  and  dollars  costs  of 

his  said  action,  and  no  part  thereof 
has  been  paid  to  the  relator.  1  Abb. 
Forms  285. 

V.    Indictments  for  Idscondnct  in  Of- 
fice. 

A.  Indietment  for  Offlcial  Miscon- 
duct,  Failure  To  Pay  Over  to 
Successor. 
''The  state  of  South  Carolina,  coun- 
ty of  Lexington.  At  a  court  of  gen- 
eral sessions,  begun  and  holden  in  and 
for  the  county  of  Lexington,  in  the 
state  of  South  Carolina,  at  Lexington 
court  house,  in  the  county  and  state 
aforesaid,  on  the  third  Monday  of  Sep- 
tember, in  the -year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five, 
the  jurors  of  and  for  the  county  afore- 
said, in  the  state  aforesaid,  upon  their 
oath,  present:  That  William  J.  Ass- 
mann,  late  of  the  county  and  state 
aforesaid,  on  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety,  and  on  divers 
other  days  since  said  day,  and  up  to 
the  eighth  day  of  December,  in  th^ 
year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  with  force  and 
arms  unlawfully  did  commit  official 
misconduct,  in  this,  that  he,  the  said 


William  J.  Assmann,  was  duly  elected 
clerk  of  the  court  of  common  pleas 
and  general  sessions  of  Lexington 
county,  at  the  regular  general  election 
in  the  year  1888,  and  duly  qualified 
as  such  within  the  time  required  by 
law,  and  entered  upon  and  continued  to 
discharge  the  duties  of  said  office  up 
to  and  until  the  eighth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one, 
at  which  time  one  Isaiah  Haltiwanger 
succeeded  him,  the  eaid  William  J. 
Assmann,  as  clerk  of  the  court  of  com- 
mon pleas  and  general  sessions  of  the 
county, of  Lexington  aforesaid,  and  en- 
tered upon  the  discharge  of  the  duties 
of  said  office.  And  at  that  time  afore- 
said, to- wit:  on  the  eighth  day  of  De- 
cember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one, 
the  said  William  J.  Assmann  then  and 
there  had  and  held  in  his  hands  a  cer- 
tain sum  of  money,  to- wit:  the  sum  of 
$1,926.45,  which  had  been  received  by 
him,  the  said  William  J.  Assmann,  as 
clerk  as  aforesaid,  in  proceedings  had 
in  a  case  entitled  Ex  parte  E.  E.  Fort, 
as  administratrix  of  the  estate  of  Hugh 
L.  Boyd,  deceased.  In  re  R  £.  Boyd, 
as  administratrix  as  aforesaid,  plaintiff, 
V.  Mary  L.  Lee,  as  executrix,  and 
others,  defendants,  which  said  sum  of 
money  the  said  William  J.  Assmann, 
upon  the  succession  of  him,  the  said 
Isaiah. Haltiwanger,  to  the  office  afore- 
said, at  the  time  aforesaid,  and  with- 
in thirty  days  thereafter,  he,  the  said 
WiUiam  J.  Assmann,  failed  to  pay  over 
to  his  successor  in  office  as  clerk  of 
the  court  of  common  pleas  and  general 
sessions  of  Lexington  county,  to- wit: 
to  the  said  Isaiah  Haltiwanger,  the 
aforesaid  sum  of  $1,926.45,  paid  him 
as  clerk  aforesaid,  under  the  proceed- 
ings aforesaid  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  digpiity  of 
the  state. 

P.  H.  Nelson,  solicitor." 
State  V.  Assmann,  46  S.  O.  554,  24 
S.  E.  673. 

B.    Indietment  for  Failure  To  Make 
Beport  of  Bevenue, 

That  defendant,  as  clerk  of  the  coun- 
ty court  of  Campbell  county,  "wilfully, 
knowingly,  and  unlawfully  failed  to 
make  to  the  chairman  of  the  county 
court  in  the  time  required  by  the  act 
of  1875,  his  monthly  report  of  revenue 
by  him  received,"  and  said  report  for 
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the  montliB  alleged,  in  1876,  was  not 
made  till  the  8th  of  February,  1877. 
State  r.  Jones,  2  Lea  (Tenn.)  716. 

C.  Ifidicimeni  Against  County  Clerk 

for  Failing  To  File  Statement. 
The  first  count  charged  that  defend- 
ant ' '  being  the  clerk  of  said  court  from 
January  Ist,  1871,  to  January  1st, 
1875,  did,  on  the  Ist  day  of  January, 
1875,  and  at  the  end  of  the  year  1874, 
wilfully,  corruptly,  knowingly,  etc.,  fail 
and  refuse  to  file  a  statement  in  de- 
tail, under  oath  or  affirmation,  show- 
ing the  aggregate  amount  of  fees  and 
emoluments  received  by  him  as  clerk 
for  the  year  1874."  The  third  count 
charged  that  "defendant,  during  his 
term  of  office,  and  on  the  eighteenth 
day  of  November,  1874,  did,  wilfully, 
corruptly,  fraudulently,  etc.,  represent 
and  show  that  he  had  not  received,  for 
the  year  1874,  in  the  aggregate  of  all 
official  fees  and  emoluments,  more  than 
the  sum  of  $2,500,  after  deducting  such 
sums  as  were  necessary  and  proper  for 
the  payment  of  deputies  and  assistants; 
and  that  there  was  no  surplus  to  pay 
into  the  county  treasurer;  and  did  then 
and  there  procure  the  court  to  receive 
the  said  statement,  and  discharge  the 
said  defendant  from  making  any  fur- 
ther statement  or  settlement  of  offi- 
cial fees  for  the  year  1874,  and  did 
so  cause  the  court  to  make  said  order, 
whereas,  in  truth,  the  fees  for  said 
year  amounted  to  $7,764,  and  leaving 
a  balance,  after  deducting  $2,500  «nd 
reasonable  deputy  hire,  of  $2,598;  that 
he  did,  with  the  intent  to  cheat,  cause 
and  procure  aaid  false  settlement  and 
discharge  to  be  made,  and  is,  there^ 
fore,  guilty  of  a  fraud  in  office."  State 
V.  O 'Gorman,  68  Mo.  179. 

D.  Indictment  for  Neglect  To  Super- 

vise Jail. 
*'l>id  then  and  there  unlawfully  and 
negligently  fail  to  exercise  a  super- 
vision and  control  over  the  county  jail 
of  said  county,  he,  the  said  John  F. 
Gordon,  being  then  and  there  the  sher- 
iff of  said  county,  namely:  he  the  said 
John  F.  Gordon  did  then  and  there, 
on  said  day,  and  divers  days  just  be- 
fore said  day,  wholly  fail  and  neglect  to 
enter  said  jail  and  examine  the  same,  and 
did  then  and  there  wholly  neglect  and 
fail  to  examine  into  the  manner  of 
keeping  the  prisoners  confined  in  said 
jail,  and  did  wholly  fail  and  neglect 
to  see  that  proper  precautions  were 
taken  to  prevent  the   escape  of  said 


prisoners,  so  that  fifteen  prisoners  were 
then  and  there  kept  in  said  jail  with- 
out being  ironed,  and  without  a  guard 
around  said  jail,  so  that  on  said  day, 
by  the  failure  and  neglect  aforesaid 
by  the  said  John  F.  Gordon  as  afore- 
said, one  George  Middleton,  then  and 
there  legally  confined  in  said  jail,  on 
accusation  of  theft  of  a  mare,  and 
fourteen  other  persons  then  and  there 
legally  confined  in  said  jail  on  accusa- 
tions of  felonies,  did  then  and  there 
and  thereby  escape  from  jail  and  flee 
from  custody,  and  that  said  prisoners 
were  then  and  there  enabled  to,  and 
did  escape  on  account  of,  and  by  rea- 
son of,  said  neglect  and  failure  as 
aforesaid,  against  the  peace  and  dig- 
nity of  the  state."  Gordon  t?.  State, 
2  lex.  App.  154. 

Note. — Under  general  provision  of 
statute  against  neglect  of  duty  by 
officers. 

E.  Indictment     for     Neglecting    To 

Keep  Boad  in  Bepair. 

The  jurors  for  the  state  upon  their 
oaths  present,  that  John  A.  Dickson, 
B.  K.  Presnell,  John  Garrison,  T.  J. 
Gilliam,  Sam  Huffman,  N.  L.  Beach, 
commissioners  of  the  town  of  Morgan- 
ton,  late  of  the  county  of  Burke,  ov, 
the  first  day  of  May,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred 
and  ninety-seven,  with  force  and  arms, 
at  and  in  the  county  aforesaid,  unlaw- 
fully and  wilfully  did  fail,  refuse  and 
neglect  to  have  the  road  leading  from 
the  depot  to  Huntling  Creek  worked  out 
and  kept  in  proper  repair.  The  same 
being  a  public  road  or  street  and  with- 
in the  corporate  limits  of  the  town 
of  Morganton,  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  state. 

I.  F.  Spainhour,  solicitor. 

State  V.  Dickson,  124  N.  C.  871,  32 
S.  B.  961. 

F.  Indictment  for  Misconduct  in  Of- 

fice, Appropriating  Money  Con- 
trary to  Law, 
"The  grand  jury  of  the  county  of 
Webster,  in  the  name  and  by  the  au- 
thority of  the  state  of  Iowa,  accuse 
Josiah  Conlee,  John  Wilson,  A.  Graves, 
G.  T.  Bichey,  John  Linn,  N.  H.  Hart, 
A.  S.  White,  C.  C.  Carter,  D.  C.  Bus- 
sell,  D.  W.  Prindle,  C.  W.  Maher.  and 
J.  M.  Henderson,  of  the  crime  of  wil- 
ful misconduct  in  office  in  ordering  the 
erection  of  bridges  at  a  cost  of  more 
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than  $5,000  each,  without  first  sub- 
mitting a  proposition  therefor  to  the 
legal  voters  of  said  county;  committed 
as  follows:  The  said  Josiah  Gonlee  and 
others  (naming  them),  on  the  4th  day 
of  September,  A.  D.  1866,  in  the  county 
aforesaid,  then  and  there  being  the 
supervisors  of  the  county  of  Webster, 
in  the  State  of  Iowa,  and  being  con- 
vened in  session  as  the  board  of  super- 
visors of  said  county,  wrongfully,  un- 
lawfully and  wilfully,  did  order  the 
erection  of  three  several  bridges  with- 
in the  limits  of  said  county,  at  a  cost 
exceeding  the  sum  of  $5,000  each,  and 
then  and  there,  wrongfully,  unlawfully 
and  ^wilfully,  did  appropriate,  of  the 
public  money  of  said  county,  the  sum 
of  $5,000  each,  for  the  erection  of  three 
several  bridges  within  the  limits  of  said 
county,  and  the  further  sum  of  $5,000 
each,  for  the  abutments  and  trestle 
work  on  said  bridges,  being  a  part, 
parcel  and  portion  of  said  bridges, 
without  first  submitting  any  proposi- 
tion therefor  to  the  legal  voters  of  the 
county  of  Webster,  contrary  to  the 
prohibition  of  the  statute  in  such  cases 
made  and  provided,  and  in  violation 
of  their  ofi)cial  duties."  State  v.  Con- 
lee,  25  Iowa  237, 

OPENING     OR     VACATING     JUDG- 
MENTS.—rSee  Judgments. 


OBDEBS  OF  OOUBT. 

I.    Cai»tion  of  Order  of  Courts  908 

n.     Oaption   of   Order    in    Oourt    of 

Equity,  908 
m.    Order  To  Show  Causa,  908 

IV.  Order  in  the  Alternative,  908 

V.  Order  Nisi  in  Eanity,  908 

VL    Notice  of  Settlement  of  Order,  d08 

Vn.     Notice  of   Decision    of   Oircnit 

Jndge,  908 

VULL  Introductory  Part  of  Order  on 
Further  Hearing,  908 

DL  Order  Vacating  Order  Made  With- 
out Notice,  909 

Z.  Order  Vacating  Order  Made  on 
Notice,  909 

XI.  Notice  of  Motion  To  Discharge 
Order  for  Irregularity,  909 

CROSS-BEFERENCES : 
Admiealty  : 

Order   Enlarging   Time. 

Order  Staying  Proceedings  for  Time 

To  Make  Motion; 
Order  That  Libel  Be  Taken  Pro  Con- 
fesso; 


Caption  of  Orders  and  Decrees; 
Order  for  Interlocutory  Sale  of  Ship 
and  Cargo. 

Amendkents  and  Jeofails: 

Order  for  Leave  To  Amend; 

Order  ^Giving  Leave  To  Serve 
Amended  Pleading; 

Order  Giving  Leave  to  Amend  For- 
mal Error; 

Order  for  Leave  To  Correct  Ficti- 
tious Name; 

Order  After  Trial,  Granting  Leave 
To  Amend  Complaint  To  Conform 
to  the  Proofs. 

ANNXnTEES: 

Order  That  Receiver  Pay  Annuities. 

Another  Action  Pending: 

Order  of  Reference  on  Plea  in 
Equity. 

Appeals  : 

Order  Granting  Appeal; 

Order  Staying  Proceedings; 

Order  for  Re-argument; 

Order  Dismissing  Appeal; 

Order  for  Reversal  Unless  Respond- 
ent Consents  to  Reduction; 

Order  for  Restitution; 

Order  for  Judgment  of  Court  Below 
on  Filing  Remittitur. 

Appearances  :' 

Order   for   Defendant's   Appearance; 

Order  To  Indorse  Defendant's  Ap- 
pearance; 

Order,  Leave  for  Defendant  To  Enter 
Appearance  on  Return  and  Con- 
senting To  Be  Found. 

Arrest  in  Civil  Cases: 

Order  of  Arrest; 

Order  Vacating  Arrest; 

Order  Vacating  Arrest  on  Coudition 
That  Defendant  Shall  Not  Sue; 

Order  To  Show  Cause  Why  Super- 
sedeas Should  Not  Issue  To  Dis- 
charge Defendant; 

Order  To  Reduce  Amount  of  Bail; 

Allowance  of  Bail; 

Allowance  of  Bail,  as  to  One  Bail, 
and  for  Time  for  Other  To  Justify; 

Direction  That  Money  Be  Refunded 
on  Allowance  of  Bail; 

Allowance  of  Added  Bail; 

Order  Exonerating  l^ail. 

Arrest  of  Judgment: 

Order  in  Arrest  of  Judgment. 
Attachment: 
Order   for  Sale  of  Perishable  Prop- 
erty; 
Order    To    Examine   Person   Holding 
Property  of  Debtor  in  Attachment; 
Order  To  Examine  an  Officer  of  Got- 
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poration  folding  Property  of  a 
Debtor; 

Order  Vaeating  Warrant  of  Attach- 
ment; 

Order  Discharging  Attachment  on 
Security. 

Attobnets: 

Order   That   Plainti£F'8   Attorney   in 
Ejectment  Produce  His  Authority; 
Order     Against     Attorney     Charged 
With  Malpractice. 

Bankruptcy  Proceedings: 

Order  To  Show  Cause  on  Debtor's 
Petition; 

Order  for  Jury  Trial; 

Order  of  Reference; 

Order  of  Reference  in  Judge's  Ab- 
sence; 

Order  Approving  Trustee's  Bond; 

Order  That  No  Trustee  Be  Appointed; 

Order  for  Examination  of  Bankrupt; 

Order  Beducing  Claim; 

Order  Expunging  Claim; 

Order  Allowing  Trustee '9  Account, 
and  Discharge; 

Order  for  Bemoval  of  Trustee; 

Order  for  Choice  of  New  Trustee; 

Order   Confirming    Composition; 

Order  for  Distribution  on  Composi- 
tion; 

Petition  and  Order  for  Private  Sale; 

Petition  and  Order  for  Sale  of  Per- 
ishable Property; 

Petition  and  Order  for  Sale  by  Auc- 
tion of  Beal  Estate; 

Petition  and  Order  for  Redemption 
of   Property   From   Lien; 

Petition  and  Order  for  Sale  Subject 
to  Lien. 

Bastardy  Proceedinos: 
Order  of  Dismissal  on  Provision  for 
Support  in  Bastardy. 

Bills  of  Particulars: 

Alternative    Order    for    Plaintiff    To 

Furnish  Bill  of  Particulars; 
Peremptory     Order     That     Plaintiff 

Serve  Bill  of  Particulars; 
Order  for  Further  Bill  of  Particulars; 
Order  Precluding  Evidence  by  Rea- 
son of  Defective  Bill; 
Order  To  Serve  Bill  of  Particulars, 

or   That   Defendant    May   Dismiss 

Complaint; 
Alternative  Order  for  Defendant  To 

Furnish  Bill  of  Particulars; 
Peremptory  Order    That    Defendant 

Serve  Bill  of  Particulars. 
Case  on  Appeal: 
Order  for  Time  To  Prepare  Case  or  j 

BjEceptions^  With  3ta^« 


Certainty  in  Pleading: 
Order    To     Make     Pleadings     More 
Definite  and  Certain. 

Change  of  Venue  : 

Order  To  Show  Cftuse,  With  StUy  of 
Proceedings; 

Order  Revoking  Stay  of  Proceed- 
ings; 

Order  (Rule)  Granting  Change  of 
Venue; 

Order  (Rule)  Denying  Motion  To 
Change  Venue. 

Choice  and  Election  of  Remedies: 
Order    That    Complainant    Elect   Be- 
tween Law  and  Equity; 
Order  To  Elect  Between  Several  Ae- 
tions. 

Consolidation  of  Actions: 
Order  Consolidating  Actions. 

Contempt: 
Order  To  Turn  Over  to  Prison  Party 
Brought  Up  on  Attachment,  or  by 
Habeas. 

Continuances: 

Order  Postponing  Trial. 
Copyright  Proceedings: 

Order  for  Reference  as  to  Infringe- 
ment; 

Order  for  Injunction  Staying  Partial 
Infringement. 
Corporations  : 

Order  for  Distringas  To  Compel  Ap- 
pearance of  Corporation; 

Order  Permitting  Appearance  of 
Foreign  Corporation; 

Order   (Rule)   for  Judgment  Against 
a  Corporation   (Failure  To  Plead). 
Costs: 

Order  Allowing  Costs  in  Supreme 
Court; 

Order  Striking  Item  of  Costs  From 
BiU. 
Creditors'  Suits: 

Order  of  Reference  To  Appoint  Re- 
ceiver in  Creditors*  Suit; 

Order  of  Reference  To  Determine 
Priority  Among  Creditors; 

Order  Appointing  Receiver  in  Cred- 
itor's   Suit    Against    Foreign   Cor- 
poration and  Resident  Agent. 
Cross-Bill: 

Order  To  Stay  Proceedings  in  Orig- 
inal Suit; . 

Order   That    Original   and   Cross-Bill 
Be  Heard  Together. 
Decedents'  Estates: 

Order  Appointing  Administrator; 

Order  To  Compromise  Claim  Due  Es- 
tate; 

Order  Allowing  Claim  (a^  b); 
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Order  To  Pay  Claims  Against  Es- 
tate; 

Order  To  Sell  Personal  Property 
After  Notice; 

Order  Oranting  Leave  To  Convey 
Beal  Estate; 

Order  Confirming  Report  of  Sale; 

Order  for  New  Account,  Setting 
Aside  Former  Aecount; 

Degkees: 

Order  on  Special  Petition; 

Order  on  Fetition  as  to  Part  Ad- 
journed; 

Order  on  Special  Motion; 

Order  on  Cross  Motion; 

Introductory  Part  of  Order  on  Fur- 
ther  Consideration; 

Usual  Directions; 

Order  for  Payment  of  Interest  to 
Life  Tenant  or  His  Bepresenta- 
tives; 

Order  for  Payment  of  Interest  to 
Trustees; 

Order  for  Payment  of  Interest  to 
Corporation  Aggregate; 

Order  for  Payment  of  Interest  to 
Treasurer  of  Corporation. 

Default: 

Order  for  Interlocutory  Judgment 
and  Writ  of  Inquiry,  Default  for 
Not  Pleading; 

Order  for  Judgment  on  Default  in 
Debt; 

Order  for  Judgment  for  Default  for 
Not  Replying; 

Order  for  Judgment  on  Default  for 
Not  Rejoining; 

Order  for  Judgment  for  Not  Surre- 
joining; 

Order  for  Judgment  on  Default  on 
Filing  Inquisition; 

Order  for  tfudgment  on  Default  on 
Filing  Clerk's  Report; 

Order  for  Judgment  Where  Sum- 
mons Was  Served  by  Publication; 

Order  for  Judgment  and  That  Writ 
of  Inquiry  Issue  To  Assess  Dam- 
ages; 

Order  for  Judgment  and  Reference 
To  Ascertain  Damages; 

Order  for  Interlocutory  or  Final 
Judgment  After  Default  for  Not 
Joining  in  Demurrer; 

Order  for  Judgment  on  Default  for 
Defendant  Not  Joining  in  Demur- 
rer; 

Order  To  Set  Aside  Default  for  Ir- 
regularity; 

Order  To  Set  Aside  Regular  De- 
fault; 


Order  To  Set  Aside  Inquest  for  Ir- 
regularity; 

Order  To  ^Set  Aside  Regular  In- 
quest. 

Demubbeb: 
Order  for  Judgment  on  Demurrer  for 

PlaintiflP; 
Order  for  Judgment  on  Demurrer  for 

Defendant; 
Order  for  Judgment  on  Demurrer  for 

the  Defendant  Where  Unopposed. 

Deposit  in  Coubt: 

Order  for  Payment  Into  Court; 

Order  To  Satisfy  Part  of  Plaintiff's 
Claim; 

Order  on  Paying  Money  Into  Court; 

Order  To  Deliver  Property; 

Order  Permitting  Voluntary  Pay- 
ment Into  Court. 

Depositions: 

Order  for  a  Commission  With  Stay 
of  Proceedings; 

Order  for  Commission  Without  Stay 
of  Proceedings; 

Order  for  Taking  Deposition  Pur- 
suant to  Letters  Rogatory; 

Order  To  Show  Cause  in  Contempt 
for  Disobedience  to  Subpoena  on 
Letters  Rogatory. 

Discovery: 

Order  for  Inspection    of    Documents 

Out    of    Court    (With     Leave     To 

Seal  Up); 
Order  for  Production  and  Deposit  of 

Books; 
Order  for  Production  and  Delivery  of 

Papers,  or  To  Show  Cause; 
Order  for  Leave  To  Inspect  Books; 
Order  for  Examination  of  Party; 
Order    To    Produce     Documents     on 

Petition   Therefor; 
Order     Requiring    Books     Deposited 

With  Referee. 

DisinssAL,  Disooktinuancb  and  Non- 
suit: 

Order  Diamissing  Action  Absolutely; 
Order      Dismissing     Action      Unless 

Plaintiff  Moves; 
Order   of   Dismissal   by   Plaintiff  in 

Vacation,  Under  Statute; 
Order   Dismissing   Suit   for   Non-De- 
livery of  a  Copy  of  Bill; 
Order  for  Dismissal  of  Bill   at  the 

Hearing; 
Order  for  Dismissal  on  Case  Agreed; 
Order  for  Dismissal;  Reasons  Stated; 

Costs;  Without  Prejudice  to  Right 

To  Bring  Another  Suit; 
Order  for  Dismissal  of  Bill  Framed 

To  Prevent  Prejudice; 
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Order  for  Dismiesal  of  Bill  Where 
Plaintiff  Does  Not  Appear; 

Dismissal  of  Bill  With  Costs  as  to 
Some  Defendants,  and  Without 
Costs  M  to  Others; 

Order  for  Dismissal  as  to  Part  of 
Bill; 

Order  for  Leave  To  Discontinue 
Withont  Costs; 

Order  for  Judgment  of  Discontinu- 
ance; 

Order  for  Judgment  on  Nonsuit; 

Order  for  Juc^ment  as  in  Case  of 
Nonsuit. 
Divobgb: 

Order  of  Beference  on  BiU  To  Dis- 
solve Marriage; 

Order  Allowing  Alimony  and  Ex- 
penses; 

Order    Confiding    Custody    of    Chil- 
dren. 
DowEB,  Pbogeedings  To  Bbooveb: 

Order  for  Admeasurement  of  Dower 
(N.  Y.  St.); 

Order  To  Confirm  Beport  of  Com- 
missioners on  Dower; 

Order  in  Final  Judgment  Confirming 
Beport  of  Commissioners  on  Dower. 
Ejxctmxnt: 

Order  To  Appear  and  Plead; 

Order  To  Appear  and  Plead  on  Mo- 
tion in  Open  Court. 
Emimxnt  Domain: 

Order  for  Hearing  in  Condemnation 
Proceedings; 

Order  To  Summon  Jury  in  Condemna- 
tion Proceedings; 

Order  on  Condemnation  of  Land. 
Equitt  Jurisdiction  and  Pbogsdubx: 

Order  Dismissing  Suit  for  Non-de- 
livery of  Copy  of  Bill; 

'Order  for  Decree  Pro  Confesso  Where 
Defendant  Appears  and  Waives 
Objection; 

Order  for  Decree  Pro  Conf essa  Where 
Defendant  Does  Not  Appear  at 
Hearing. 

Order  for  Leave  To  Withdraw  and 
Amend; 

Order  for  Leave  To  Amend  Bill 
After  Plea  to  Part  Is  Allowed; 

Order  for  Leave  To  Amend  Bill 
After  General  Demurrer; 

Order  for  Leave  To  Amend  an  In- 
junction Bill. 
lUlNO: 

Order  on  Certificate  That  Pleadings 
Are  Not  Filed. 
Frivolous  and  Sham  Pleadings: 

Order  for  Judgment  on  Frivolous  De- 
murrer With  Liberty  To  Plead; 


Order  for  Judgment  on  Frivolous  De- 
murrer; 

Order  Denying  Motion  for  Judgment 
on  Frivolous  Demurrer; 

Order  for  Severance  and  for  Judg- 
ment on  Frivolous  Demurrer^  as  to 
One; 

Order  for  Judgment  on  Frivolous 
Pleading; 

Order  for  Judgment  on  Frivolous 
Pleading,  Beserving  Leave  To 
Amend; 

Order  To  Strike  Out  Sham   Plead- 
ing. 
Garnishment: 

Order  Setting  Aside  Judgment 
Against  Garnishee; 

Order    Directing   Garnishee   To    Pay 
Money  Into  Court. 
Guardian  Ad  Litem: 

Order  Appointing  Guardian  Ad  Litem 
for  Infant  Plaintiff; 

Order  Appointing  Guardian  for  In- 
fant  Defendant; 

Order  of  Appointment  on  Defend- 
ant's Failure  To  Procure  the  Ap- 
pointment After  Notice; 

Order  Appointing  Guardian  Ad  Litem 
in  Case  of  Publication; 

Order,  Guardian  Assigned  on  Ap- 
plication of  Infant  or  Non  Compos; 

Guardian  Assigned  to  Infant  or  Non 
Compos   Defendant   on   Motion   of 
Plaintiff. 
Guardian  and  Ward: 

Order  Appointing  General  Guard- 
ian; 

Order  Appointing  Guardian  Nomi- 
nated by  Infant; 

Order  Directing  Transfer  of  Funds 
to  Non-resident  Guardian; 

Order  on  Interlocutory  Account  of 
Guardian; 

Order  To  Publish  Notice  of  Applica- 
tion To  Sell  Minor's  Property; 

Order  Granting  License  To  Sell  Land 
of  Minor; 

Order  Setting  Aside  Sale  of  Land  of 
Ward; 

Confirmation   of   Sale   of    Land    by 
Guardian. 
Habeas  Corpus: 

Order  Bemanding  Prisoner; 

Order  That  Prisoner  Be  Bailed. 
Hearing:  • 

Order  of  Beference  Preparatory  to  a 
Hearing; 

Order  for  Cause  to  Stand  Over  To 
Add  Parties; 

Order  for  Cause  To  Stand  Over,  To 
Add  Proofs; 
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Order  on  Hearing  Demurrer  or  Flea 
(a,  b); 

Order  on  Hearing  of  Exceptions  fot 
Insuffieiencj; 

Order  for  General  Adjournment  to 
Chambers; 

Order  That  Master  Settle  Convey- 
ance; 

Order  Reserving  Shirther  Directions; 

Order,  Reservation  of  Interest; 

Order,  Further  Consideration  Ad- 
journed; 

Order,  Further  Consideration  Ad- 
journed With  Liberty  To  Apply 
at  Chambers; 

Order  for  Further  Consideration  of 
Ckuse  and  of  Costs  Adjourned; 

Order  Reserving  Case  for  Full 
Court; 

Order  Reserving  Demurrer    for    Full 
Court. 
Infants: 

Order  Appointing  Guardian; 

Order  Appointing  Prochein  Ami; 

Order  That  Defendant  Procure  Ap- 
pointment of  Guardian; 

Order  Appointing   Guardian   for  In- 
fant Defendant  on  Failure  To  Pro- 
cure Appointment  by  Infant; 
'  Order  Appointing  Guardian  of  Person 
and  Maintenance; 

Order  for  Increase  of  Maintenance  of 
Infant. 
Injunctions  : 

Order  for  Injunction  on  Notice,  or 
Ex  Parte,  on  Undertaking; 

Ex  Parte  Interim  Order; 

Order  for  Ex  Parte  Injunction; 

Order,  Injunction  Dissolved  or  Con- 
tinued on  Motion; 

Injunction  Continued  on  Hearing; 

Order  Denying  Motion  for  Injunction 
Without  Prejudice; 

Order  "To  Show  Cause  Why  injunc- 
tion Should  Not  Issue  With  Re- 
straint Meanwhile; 

Order  Dissolving  Injunction; 

Order  Dissolving  Injunction  on 
Ground  of  Abatement; 

Order  of  Reference  as  to  Damages 
by  Injunction; 

Order  Confirming  Report  as  to  Dam- 
ages by  Injunction. 
J[n8anb  Persons: 

Order  Committing  Insane  Person  to 
Hospital; 

Order  of  Commitment  of  Insane  Per- 
son by  Court. 
Intcbplsadeb  : 

Order  for  Injunction  in  Interpleader 
on  Payment  Into  Court; 


Order  for  Injunction  on  Undertaking 

as  to  Subject- Matter; 
Interpleader,     Order    for    Judgment 

and  Reference; 
Order  for  Interpleader; 
Order  for  Interpleader,  Delivery    of 

Specific  Property  and  Application 

for  Receiver  Therefor. 

Intervention: 

Order  Bringing  in  Third  Persoti   u 

Party   Defendant; 
Order  Permitting  Intervention  With 

Conditions. 

Issues  in  Pleading  and  Pbagtigb: 
Order  in  Chancery  for  Feigned  Issue 

and  for  Reference  To  Settle  Form; 
Order  in  Chancery  for  Feigned  Issue 

Where  Issue  Is  Settled  by  Court; 
Order  for  Feigned  Issue,  Amount  of; 
Order  for  Feigned  Issue  Respecting 

Receipt  of  Money; 
Order  for  Issue  as  to  Damages; 
Order  for  Issue  as  to  Right  of  Way; 
Order   for  Issue   as   to   Validity   of 

Bond; 
Order    for    Issues    as    to   Clause   in 

Will; 
Order   for  Issue   as   to   Sanity,   and 

Validity  of  Deed;   Fraud; 
Order   for   Directions    After    Issues 

Awarded; 
Order     on    Equity    Reserved    After 

Trial  of  Issue; 
Order   After   Issue  as  to   Clause  in 

Will; 
Order  for  an  Issue  in  General  (a,  b); 
Order  for  an  Issue  as  to  Fraud. 

Judgments  : 

Order  for  Judgment  on  Verdict   (in 

Assumpsit,  Trespass,  Case  or  Tro- 
ver); 
Order  for  Judgment  on  Verdict  for 

Plain tiflf  in  Debt; 
Order  for  Judgment  on  Verdict  for 

Defendant; 
Order   for  Judgment   of  Respondeat 

Ouster; 
Order  for  Judgment  Ne  Recipiatur; 
Order  for  Judgment  on  Cognovit; 
Order    for    Judgment    on   Bond   and 

Warrant; 
Order  for  Judgment  on  Relicta; 
Order  for  Judgment,  With  Leave  To 

Turn  Case  Into  Bill,  Etc.; 
Order   for  Judgment   Non    Obstante 

Veredicto; 
Order  To  Set  Aside  Final  Judgment 
.  as    Irregular; 
Order  To  Set  Aside  an  Interlocutory 

Judgment  for  Irregularity; 


See  "How  To  Use  This  Volume,'*  Introduction,  page  y. 


ORDERS  OF  COURT 


905 


Order  Vacating  Judgment  and  for 
Re-assessment   of  Bamages. 

JUI)GM£NTS  AND  DECREES,  ENFOBGEKENT 

OF: 

Order  To  Set  Aside  Fieri  Facias  as 

Irregular; 
Order    To    Set    Aside   a   Capias   Ad 

Satisfaciendum   as  Irregular; 
Order   Setting   Aside   Execution   and 

Making  Bestitution   (Code). 

JtTDOHSNTS    AND    DSCSEBS,   BEVIVAL    OF: 

Order  Beviving  Dormant  Judgment. 

Judicial  Sales: 

Order  Setting  Aside  Sale  on  Ground 
of  Mistake  ajid  Inadequacy  of 
Price; 

Order  Confirming  Beferee's  Beport 
of  Sale; 

Order  Compelling  Purchaser  To  Com- 
plete His  Purchase; 

Order  Discharging  Purchaser. 

Juries  and  Jubobs: 

Order  of  Certification  of  Jury  List 

Nunc  Pro   Tunc; 
Order  for  Foreign  Jury. 
Order  for  a  Special  or  Btrnck  Jury 
(a,   b). 

Mandamus  : 

Order  for  a  Mandamus  (a,  b); 
Order  Denying  a   Peremptory  Man- 
damus. 

MOBTOAOBS : 

Order  Enlarging  Time  for  Payment 
of  Mortgage; 

Final  Order  for  Strict  Foreclosure; 

Order  of  Beference  To  Take  Proof; 

Order  for  Inquiry  as  to  Occupation 
and  Bent; 

Order  for  Account  of  Bepairs  and 
Improvements; 

Order  That  Profits  Be  Applied; 

Order  for  Inquiry  as  to  Deteriora- 
tion; 

Order  for  Inquiry  as  to  Strip  and 
Waste; 

Order  To  Take  Account  of  Insur- 
ance; 

Order  for  Beference  To  Take  Account 
in  Action  To  Bedeem; 

Final  Order  Dismissing  Action  for 
Bedemption. 

Motions: 
Notice  of  Motion  for  Order  to  Enter 

Order  Nunc  Pro  Tunc; 
Order  tO  Show  Cftuse,  General  Form. 

Ne  Exeat: 
Order   To    Show   Cause   Against   Ne 

Exeat; 
Ordar  To  Set  Asida  Ne  Sxeat, 


New  Tbial: 

Order  Granting  Motion  for  New 
Trial; 

Order  Granting  Motion,  Unless  Op- 
posing Party  Will  Consent  To  Be- 
auce  His  Verdict; 

Order  Setting  Aside  Nonsuit  and  for 
New   Trial; 

Order  Denying  New  Trial. 
Officebs: 

Order    of    Substitution    of    Officer's 
Successor. 
Parties: 

Order  Without  Motion  To  Bring  in 
Necessary  Parties. 
Pabtition  : 

Order  of  Court  To  Appear  and  Plead 
in  Partition; 

Order  To  Amend  Petition  and  Search 
for  Incumbrances  (Stat.); 

Order  To  Admit  Petitioner  as  De- 
fendant in  Partition; 

Order  for  Judgment  by  Default  and 
Appointment  of  Commissioners  in 
Partition; 

Order  for  Sale  of  Premises  in  Par- 
tition; 

Order  To  Confirm  Sale; 

Order  That  Actual  Partition  Bo 
Made; 

Order  for  Appointment  of  Guardian 
in  Partition. 
Patents: 

Order,  Motion  To  Stand  Over,  With 
Leave  To  Bring  Action  and  Direc- 
tions    for    Inspection,     Defendant 
Keeping  Account. 
Paupees  : 

Order  To  Admit  In  Forma  Pauperis; 

Order  for  Beference  of  Petition  for 
Leave  To  Prosecute  as  a  Poor  Per- 
son; 

Order  Denying  Leave  To  Prosecute 
as  Poor  Person. 

Pebpetuation  op  Testimony: 

Order  for  Examination  of  Witnesses 
To  Perpetuate  Testimony. 
Physical  Examination: 

Order  for  Physical  Examination. 
Pbivilege: 
Order  To  Show  Cause  Why  Defend- 
ant Should  Not  Be  Discharged  on 
Ground  of  Privilege. 
Pbobate  op  Wills: 

Order  Admitting  Foreign  WilL 
Pbohibition  : 
Order   To   Show    Cause    Why    Writ 
Should  Not  Issue. 
Quo  Wabbanto: 
Order  To  Show  Cause  for  Leave  Po 
File  Infor^^ation. 
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Receivers  : 

Order  for  Appointment  of  Beoelrer 
of  Beal  and  Personal  Estate; 

Order  for  Appointment  of  Beceiver 
of  Partnership  Business; 

Order  That  Beceiver  and  Manager 
of  Testator's  Business  Be  Ap- 
pointed; 

Order  Appointing  Beceiver  of  Prop- 
erty in  Foreign  Country,  With 
Leave  To  Appoint  Agent  There 
To  Litigate;    < 

Order^  Beceiver  Continued  at  the 
Hearing; 

Order  Appointing"  Temporary  Be- 
ceiver; 

Order  on  Notice  of  Motion  To  Be- 
view  Appointment; 

Order  That  Beceiver  Give  Sheriff 
Statement  of  Property  He  Claims; 

Order,  Beceiver  To  Bepair  Buildings; 

Order  of  Court  on  Bequest  by  Be- 
ceiver for  Authority  To  Compro- 
mise Notes  and  Accounts; 

Order  for  Beceiver  To  Bring  in  Ac- 
count; 

Order  for  Separate  Accounts  by  Be- 
ceiver of  Bents    and    Personalty; 
Investment; 
.Acceptance    and    Approval     of     Be- 
ceiver's  Account; 

Order  of  Beference  as  Compensation 
to  Beceiver,  and  Balance  Bemain- 

Order  on  Beceiver  To  Pay  Taxable 
Costs,  and  Balance  Beported  by 
Master  to  Plaintiff; 

Order  for  Discharge  of  Beceiver  and 
Payment,  Etc. 

Beooonizanges  : 

Order  for  Ezoneretnr  of  Bail. 
Befeelences  : 
Order    for   Beference    of   Cause 

Consent; 
Order    for    Beference   of    Cause 

Motion; 
Order  for  Beference  at  Trial; 
Order  To  Compel  Beport  of  Beferee; 
Order  To  Set  Aside  Beport  of  Kef- 

eree  on  Merits; 
Order  Denying  Motion  lo  Set  Aside 

Beport   of  Beferee; 
Order   for  Judgment   on  Beport    of 

Beferee; 
Order  Bef erring  Cause  on  Motion; 
Order  Beferring  Cause,  Without  Mo* 

tion; 
Order  on.  Consent  for  Beference; 
Order  of  Beference  To  Take  an  Ac- 
count in  Case  of  Default; 
Order  of  Beference  To  Take  Proof 


on 


on 


of  Cause  of  Action,  and  Payments, 
Where  Summons  Was  Served  by 
Publication; 

Order  of  Beference  Preliminary  to 
Judgment  in  Divorce; 

Order  of  Beference  To  Take  Testi- 
mony; 

Order  of  Beference  To  Take  Testi- 
mony; as  to  Value  of  Use  and  Oc- 
cupation, in  Action  for  Specific 
Performance; 

Order  of  Beference  To  Take  an  Ac- 
count as  to  Damages; 

Order  of  Beference  for  Accounting 
in  Partnership  Cause; 

Order  of  Beferencp  Preliminary  to 
Judgment  for  Partition; 

Order  That  Books  and  Papers  Be 
Deposited  With  Beferee  Before  Ac- 
counting. 

Bemoval  of  Causes: 
Order  To  Show  Cause  on  Motion  To 

Bemove  Cause; 
Order    Bemoving    Cause     to    United 
States  District  Court, 
Bepleaber: 
Order  for  Bepleader. 

Bevtvob: 

Order  To  Bevive; 

Order  To  Bevive  on  Marriage  of  Fe- 
male Sole  Plaintiff; 

Order  Beviving  Action; 

Order  by  Consent,  Substituting  Ex- 
ecutors, Without  Prejudice  to  Pro- 
ceedings Already  Had; 

Order  To  Show  Cause  on  Petition  by 
Defendant  To  Bevive; 

Order  To  Show  Cause  on  Petition 
by  Defendant  To  Bevive,  Abso- 
lute; 

Order  To  Show  Cause  on  Petition  by 
Defendant  To  Bevive,  Alternative; 

Order  Abating  Action  Unless  Be- 
vived; 

Order  of  Bevivor  on  Motion  of 
Plaintiff  on  Death  or  Disability  of 
Defendant; 

Order  on  Attachment,  and  Death  of 
Defendant  Before  Publication  Com- 
pleted. 

Scire  Facias: 

Order  for  Default  on  Scire  Facias. 
Secttrity  tor  Costs: 

Alternative  Order  To  Kle  Security 
for  Costs; 

Peremptory  Order  of  Court  To  Pile 
Security  for  Costa  (After  Alterna- 
tive Order). 
Seqttestration  : 

Order  for  Sequestration; 
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Order  for  Sequestration  on  Return 
of  Attachment  (English); 

Order  for  Sequestration;  Corporation; 

Order  for  Sequestration  for  Not  An- 
swering; 

Order  for  Examination  of  Claimant 
Pro  Inter  Esse  Suo; 

Order  Directing  Tenants  To  Attorn, 
Etc.,  to  Commissioners. 

SsRvicB  OF  Process  and  Papers: 

Order  for  Service  of  Bill  on  Defend- 
ant Out  of  Jurisdiction; 

Order  for  Substituted  Service  of  De- 
cree or  Order; 

Affidavit  of  Service  of  Judge's  Or- 
der; 

Order  for  Publication,  Defendant  For- 
eign Corporation; 

Order  for  Publication,  Where  De- 
fendant Has  Departed  or  Con- 
cealed Himself; 

Order  for  Publication,  Where  De- 
fendant Is  Non-resident; 

Order  for  Publication,  Where  Ac- 
tion Relates  to  Specific  Property; 

Order  for  Publication,  Where  Action 
Is  for  Divorce; 

Order  for  Publication,  Where  Kesi- 
dence  of  a  Resident  Cannot  Be 
Ascertained; 

Order  for  Publication  in  Case  of 
Unknown  Owner; 

Order  for  Publication  for  Absent, 
Concealed  or  Non-resident  Defend- 
ant; 

Order  for  Publication  of  Notice  of 
Attachment  Against  Non-resident; 

Order  of  Publication  of  Notice  of 
Attachment  Against  Absconding 
Debtor; 

Order  Taking  Bill  as  Confessed  and 
Ordering  Reference. 

Sheriits  and  Constables: 

Order   on   Sheriff's  Default   for  Not 

Returning; 
Order   on   Appearance  of  Sheriff  on 

Attachment; 
Order    of    Court    Imposing    Fine    on 

Sheriff  for  Contempt; 
Order        Discharging        Attachment 

Against  Sheriff; 
Order  on  Default  of  the  Sheriff  To 

Appear  on  Attachment. 

Bpecihg  Performance: 

Order  To  Inquire  if  Good  Title  Can 
Be  Made. 

Stay  of  Proceedings: 

Order    for    Stay    of    Proceedings    To 

Move  for  New  Trial; 
Order  for  Stay  of  Proceedings,  De- 


murrer to  Evidence  or  Bill  of  Ex- 
ceptions; 

Order  To  Stay  Proceedings  on  Ap- 
peal From  Decision  of  Circuit 
Judge; 

Order  To  Stay  Proceedings  for  Mo- 
tions in  General;  # 

Order  for  Perpetual  Stay  of  Proceed- 
ings; 

Order  To  Stay  Proceedings  on  Pay- 
ment of  Debt  and  Costs; 

Order  of  Revocation  of  Order  Stay- 
ing Proceedings; 

Order  by  Court  of  Equity  Staying 
Present  and  Future  Action; 

Order,  Leave  To  Proceed  With  Ac- 
tion, But  Execution  Stayed; 

Order  by  Court  of  Equity  To  Stay 
Sale,  Where  Execution  Issued 
After  Notice  of  Decree,  With  In- 
junction. 

Striking  Out: 

Order  To  Strike  Out  Counts; 

Order  To  Strike  Out  Plea; 

Order  on  Motion  To  Strike  Out  Ir- 
relevant Answers; 

Order  on  Motion  To  Strike  Out  Ir- 
relevant or  Redundant  Matter. 

Supplemental  Pleading: 

Order  on  Motion  for  Leave  To  File 
Supplemental  Complaint; 

Order  Granting  Leave  To  Make  Sup- 
plemental Pleading; 

Order  To  Carry  on  Suit  Against  As- 
signees of  Defendant. 

Supplementary  Proceedings: 

Order  for  Examination  of  Judgment 
Debtor  After  Return  of  Execu- 
tion; 

Order  That  Debtor  Pay  Judgment; 

Order  Appointing  Receiver  in  Sup- 
plementary Proceedings; 

Order  To  Show  Cause  in  Supple- 
mentary Proceedings  on  Contempt; 

Order  Adjudging  Offender  Guilty  of 

Contempt  in  Supplementary  Proceed- 
ings; 

Order  for  Interrogatories  After  Re- 
turn of  Attachment  Wliere  Con- 
tempt Is  Denied. 

Surplusage  and  Scandal: 

Order  To  Expunge  Scandal  and  im- 
pertinence on  Submission  to  Ex- 
ceptions; 

Order  To  Expunge  Scandal  and  im- 
pertinence From  Answer  on  Report 
of  Master. 
Tender  : 

Order  for  Leave  To  Pay  Money 
Into  Court. 
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Time  To  Plead: 

Order  for  Fyrther  Time  To  Declare; 

Order  for  Further  Time  To  Plead; 

Order  Enlarging  Time  To  Plead. 
Trial: 

Order  for  Trial; 

Order  for  Trial  and  Assessment  of 
Damages  Contingent  on  Issues  of 
Law; 

Order  To  Strike  From  Calendar  (a, 

b); 
Order    Denying    Motion    To    Strike 

Prom  Calendar. 
View  By  Juey: 

Order  Directing  View  by  Jury. 
Weit  op  Errob: 
Order  for  Judgment  of  Affirmance  in 

Error; 
Order  for  Judgment  of  Affirmance  in 

Default; 
Order  for  Judgment  of  Beversal. 

L    Caption  of  Order  of  Court. 

At  a  special  (or  general)   term  of  the 

superior  court  of  the  city  of , 

held  at  the of  said  city,  on 

the day  of .  18 . 


Present — Hon. 


justice. 


(Names  of  plaintiffs) ,  against  (Names 
of  defendants).     1  Abb.  Forms  3. 

IL  Caption  of  Order  In  Court  of 
Equity. 

At   a  court  of  chancery  held   for  the 

state   of  ,  at  ,    on 

the day  of .  18 . 


Present 


vice 
circuit. 


-,      chancellor      (or 
chancellor     of     the 


'On  reading  and  filing  (recite  papers 
on  which  motion  was  founded)  and  on 
motion  of  Mr.  0.  E.  of  counsel  (or 
solicitor)  for  complainant  (or  defend- 
ant) no  one  appearing  to  oppose  (or, 
and  on  hearing  Mr.  W.  C.  N.  of  counsel 
for  the  defendant  [or  complainant]  in 
opposition  thereto,  it  is  ordered,  etc.  2 
Barb.  Ch.  Pr.  512. 

m.    Order  To  Show  Cause. 

On  service  of  this  order,  and  a  copy 
of  the  affidavit  upon  which  the  same 
is  granted,  let  the  plaintiff's  (or,  de- 
fendant's) attorney  show  cause  before 

me,  at  my  chambers  in »  on  the 

day  of  at  

0  'clock  in  the 


what).    Dated,  ^tc. 


noon  why  (state 


-,   circuit  judge. 


Burr.  App.  228,  §477. 

IV.     Order    In    Alternative    (General 
Form). 

Let     the     defendant's     (plaintiff's) 


(state  what)   by  the 


day  of 


,  at  ten  o'clock  in  the  fore- 
noon, or  show  cause  at  that  time  at 

my    chambers    in    why    he 

should  not  (state  what),  or  in  default 
of  doing  so,  why  (state  consequences); 
and  in  the  meantime  let  aU  further 
proceedings   in   this   cause   be   stayed. 


Dated 


18- 


-,  circuit  judge. 


Burr.  App.  229,  |481. 

V.  Order  Kiai  in  Equity. 

On   reading    and    filing    (state   what 

papers)  and  on  motion  of for 

plaintiff  (defendant),  ordered  that 
(state  what)  unless  cause  to  the  con- 
trary thereof  be  shown  within 

days  from  the  entry  of  this  order.  2 
Barb.  Ch.  Pr.  512. 

VI.  Notice  of  Bettlement  of  Order. 
Take  notice,  that  the  order  of  which 

the  within  is  a  copy,  will  be  presented 
for  settlement  to  the  Hon.  J.  J.,  the 
justice  who  made  the  same  (or,  to  one 
of     the    justices    of    the     court),     at 

f     on    the    day     of 

instant,  at   o'clock 

noon. 


in  the 


(Signature.) 


(Date.) 
(Address.) 
2  Abb.  Forms  693. 

vn.  Notice  of  Decision  of  Circuit 
Judge  and  Order  Thereon. 

Sir: — ^Please  to  take  notice;  that  the 
within  is  a  copy  of  the  decision  made 
in  this,  cause,  by  his  honor  (John  W. 
Edmonds,  circuit  judge  of  the  first  cir- 
cuit), and  that,  on  filing  the  same,  an 
order  for  judgment  (or,  for  a  new 
trial),  was  thereupon  duly  entered  in 
the  office  of  "William  P.  Hallett,  es- 
quire), one  of  the  clerks  of  this  court, 
according  to  the  rules  and  practice  of 
said  court.  Dated,  etc. 
Yours,  etc., 

E.  F.,  pitffa.  atty. 
To  G.  H.,  atty.  for  deft. 

Burr.  App.  201,  §387. 

VUL  Introductory  Part  of  Order  on 
Cause  Coming  on  for  Further 
Hearing. 

This  cause  coming  on  for  further  con- 
sideration thereof,  adjourned  by  the  de- 
cree (or  order),  dated,  etc.,  in  the  pres- 
ence of  counsel  for  the  plaintiff  and 
defendants,  upon  opening  and  debate 
of  the  matter  and  hearing  the  said  or- 
der and  the  master's  report,  and  what 
was  alleged  on  both  sides,  this  court 
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uotk  ordtA^  ek.  &  Dan.  Clu  PI.  &  Pr. 
(Perkins'  ed.)  2197;  Tripp's  Forms 
(£ng.  ed.  1858)  126.  See  more  extended 
and  particular  form^  1  Seton  Dec  (Eng. 
ed.  1862)  38. 

IZ.     Older  Vacating  an  Order  Made 
Without  Notice. 

1  hereby  vacate  and  discharge  the 
order  (of  arrest)  made  by  me  in  this 

action  on  the day  of 

last. 

(Date.)  (Signature  of  judge.) 

2  Abb.  Forms  694. 

X.     Order  Vacating  an  Order  Made 
.   on  Notice. 

On  motion  of  M,  N.,  for  > 

and  after  hearing  O.  P.,  for  f 

(or,  and  on  proof  of  service  of  due  no- 
tice of  this  motion,  and  no  one  ap- 
pearing) in  opposition:  Or- 
dered, that  the  order  (of  arrest)  made 

by  me  in  this  action,  on  the  • 

day  of  ,  18 y  be,  and  the 

same  is  hereby  vacated  and  cuscharged. 
(Date.)  (Signature  of  judge.) 

2  Abb.  Forms  694. 

SX  Notice  of  Motion  To  Diacharge 
Order  for  Irregularity. 
Take  notice,  etc.,  etc.,  that  the  or- 
der made  in  this  cause,  bearing  date, 
etc.,  whereby,  etc.,  may  be  discharge  J 
for  irregularity,  with  costs  to  be  taxed 
by  one  of  the  taxing  masters  of  this 
court  (or  by  the  clerk,  or  registrar). 
Dated,  etc. 

A.  B.,  defendant's  solicitor. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2151. 

OBIGINAL  WRIT.— See  Right,  Writ 
or;  Writ  or  Entry. 

OYER  AND   PBOFEBT. 

L  Demand  of  Oyer  by  Defendant^  909 
n.  Demand  of  Oyer  by  Plaintiff,  909 
in.    Special  Demurrer  After  Oyer,  909 

I.    Demand  of  Oyer  by  Defendant, 

The  defendant  demands  oyer  and 
copy  of  the  writing  obligatory  men- 
tioned in  the  declaration  in  this  cause, 
and  the  condition  thereof.  (Or,  of  the 
deed  poll,  indenture,  articles  of  agree- 
ment, etc.,  mentioned  in  the  declaration 

in    this    cause.)      Dated    the   

day  of ,  18 . 

Yours,  etc., 

G.  H.,  defendant's  atty. 
To  E.  P.,  esq.,  plaintiff's  atty. 

Burr.  App.  74,  §146c;  Chit.  Jj^rms 
594,  1  Impey's  Pr.   (K.  B.)  276. 


n.    Demand  of  Oyer  by  Plaintiff. 

The  plaintiff  demands  oyer  and  copy 
of  the  indenture  of  lease,  etc.   (as  in 

preceding  form).     Dated  the  

day  of  y  18 .     Burr.  App. 

75,  S146d;  Chit.  Forms  594.  ■ 

DX     Special  Demurrer  to  Declaration 
After  Oyer. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  craves  oyer  of  the  said 
writing  obligatory  (or  indenture,  etc.), 
in  the  said  (first  count  of  the  said) 
declaration  mentioned,  and  it  is  read 

to.  him  (etc.  .    He  also  craves 

oyer  of  the  condition  of  the  said  writ- 
ing obligatory,  and  it.  is  read  to  him) 
in  these  words:  (here  set  forth  the  in- 
strument according  to  oyer);  which  be- 
ing read  and  heard,  the  said  defendant 
says,  that  the  said  declaration  and  the 
matters  therein  contained,  in  manner 
and  form,  etc.,  are  not  sufficient,  etc. 
(as  usual  form,  see  Demurrer). 

And  the  said  defendant,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  states  and  shows 
to  the  court  here,  the  following  causes 

of    demurrer    to    the    said    ( 

count  of  the  said)  declaration,  that  is 

to  say:    For   that   the   said    ( 

count  of  the  said)  declaration  doth 
not  agree  with  the  oyer  of  the  said 
writing  obligatory  (or  indenture,  etc.), 
above  set  forth,  but  varies  therefrom 
in  this,  to- wit,  that  (here  specify  the 
variance).  And  also  for  that  the  said 
declaration  is,  in  other  respects,  uncer- 
tain, informal  and  insufficient,  etc. 
G.  H.,  atty.  for  defendant. 

Burr.  App.  396,  §733;  5  Hill  (M.  )L,j 
143;  2  Id.  616. 


PABDON. 

I.    Pardon  by  President,  909 

n.    Becorda,  Saggeatlon  by  Court*  910 

CROSS-EEPEBENCrE: 
Arraignment  and  Plea: 
!piea,  Pardon. 

I.     Pardon  by  President. 

''Andrew   Jackson,    President    of    the 

United  States,   to  all  who  shall  see 

these  presents,  greeting: 

''Whereas  a   certain   George  Wilson 

has  been  convicted  before  the  Circuit 

Court    of    the   United   States   for    the 

Eastern  District  of  Pennsylvania  of  the 

crime  of  robbing  the  mail  of  the  United 

Vol, 
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states,  and  has  been  sentenced  by  the 
said  court  to  suffer  the  penalty  of  death 
on  the  2d  day  of  July  next;  and  where- 
as the  said  George  Wilson  has  been 
recommended  as  a  fit  subject  for  the 
exercise  of  executive  clemency  by  a 
numerous  and  respectable  body  of  peti- 
tioners, praying  for  him  a  remission 
of  the  sentence  of  death,  inasmuch  as, 
in  such  a  case,  sentence  of  imprison- 
ment for  twenty  years  may  yet  be 
pronounced  against  him  on  the  indict- 
ment to  which  he  has  pleaded  guilty 
in  the  Circuit  Court  of  the  United 
States  for  the  said  district,  and  a  still 
more  severe  imprisonment  may  be 
awarded  him  for  the  same  acts  in  the 
criminal  courts  of  Pennsylvania: 

^'Now  therefore,  I,  Andrew  Jackson, 
President  of  the  United  States  of 
America,  in  consideration  of  the  prem- 
ises, divers  other  good  and  sufficient 
reasons  me  thereunto  moving,  have 
pardoned,  and  do  hereby  pardon  the 
said  George  Wilson  the  crime  for  which 
he  has  been  sentenced  to  suffer  death, 
remitting  the  penalty  aforesaid,  with 
this  express  stipulation,  that  this  par- 
don shall  not  extend  to  any  judgment 
which  may  be  had  or  obtained  against 
him,  in  any  other  case  or  cases  now 
pending  before  said  court  for  other  of- 
fenses wherewith  he  may  stand 
charged. 

**(L.  S.)  In  testimony  whereof,  1 
have  hereunto  set  my  hand  and  caused 
the  seal  of  the  United  States  to  be 
affixed  to  these  presents.  Given  at  the 
city  of  Washington  this  14th  day  of 
June,  A.  D.  1830,  and  of  the  independ- 
ence of  the  United  States  the  fifty- 
fourth. 

"Andrew  Jackson. 
**By  the  President, 

M.  Van  Buren,  Secretary  of  State." 

United  States  r,  Wilson,  7  Pet.  (U. 
S.)  150,  8  L.  ed.  640. 

XL     Beeord,  Suggestiott  by  Oonrt   on 
Pardon    Understood    To    Have 
Been  Oranted. 
''And  now,  to- wit,  this  20th  day  of 
October,   A.   D.    1830,   the   district   at- 
torney of  the  United  States  moves  the 
court  for  sentence  upon  the  defendant, 
George  Wilson;  but  the  court  suggest- 
ing  the   propriety  of  inquiring  as   to 
the  effect  of  a  certain  pardon,  under- 
stood   to    have   been    granted   by    the 
President  of  the  United  States  to  the 
defendant  Rince  the  conviction  on  this 
indictment,  although  alleged  to  relate 


to  a  conviction  on  another  indictment, 
the  ease  postponed  till  the  21st  day  of 
October,  1830."  United  States  v.  Wil- 
son, 7  Pet.  (U.  S.)  150,  8  L.  ed.  640. 
Note. — See  notes  on  pardon  in  Ar- 
nUgmnent  and  PIml 


PARENT  AND  OHILD. 

I.  Declaration  in  Tresyus,  Debauching 

Danghtar,  910 

II.  Declaratioii  in   Oaoe^   Debauching 

Daughter,  911 
m.    Complaint  for  Sednetion  of  Plain- 
tiff's Daughter,  911 

IV.  Oomplalnt  by  Parent  for  Services 

of  Bfinor.Son,  911 

V.  Indictment  for  Solemnizing  Mar- 

riage Without  Ctonsent  of  Parent^ 
912 
VL    Defense  by  Parent  Alleging  Sup- 
port of  Ohild  Gratuitous^  912 

CB068-BEFEBENCE: 
Work  and  Labor: 

Complaint  for  Tuition  Bills. 

I.     Declaration  in  Treqmss    for    De- 
bauching  Daughter  and  Servant. 

For  that  the  said  defendant,  here- 
tofore, to-wit,  on,  etc.,  to-wit,  at,  etc., 
with  force  and  arms,  etc.,  assaulted, 
debauched,  and  carnally  knew  one  H. 
B.,  then  and  from  thenee  hitherto,  be- 
ing the  (daughter  and)  servant  of  him 
the  said  plaintiff,  whereby  the  said 
H.  B.  became  pregnant  and  sick  with 
child,  and  so  remained  and  continued 
for  a  long  space  of  time,  to-wit,  for 
the  space  of  nine  months  then  next  fol- 
lowing, at  the  expiration  whereof,  to- 
wit,  on,  etc.,  at,  etc.,  aforesaid,  she, 
the  said  H.  B.,  was  delivered  of  the 
child  of  which  she  was  so  pregnant 
aforesaid,  to-wit,  at,  etc.,  aforesaid; 
by  means  of  which  said  several  prem- 
ises, she,  the  said  H.  B.,  for  a  long 
space  of  time,  to-wit,  from  the  day  and 
year  first  above  mentioned,  hitherto 
became,  and  was  unable  to  do  or  per- 
form the  necessary  affairs  and  busi- 
ness of  the  said  plaintiff,  so  being  her 
(father  and)  master  as  aforesaid,  and 
thereby  he,  the  said  plaintiff,  during 
all  that  .time,  lost  and  was  deprived 
of  the  service  of  his  said  (daughter 
and)  servant,  to-wit,  at,  etc.,  afore- 
said; and  also  by  means  of  the  said 
several  premises,  he,  the  said  plaintiff, 
was  forced  and  obliged  to,  and  did 
necessarily  x>ay,  lay  out  and  expend 
divers  sums  of  money,  in  the  whole 
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amounting  to  a  large  sum   of  money, 

to-wit.  the  sum  of dollars,  in 

and  about  the  nursing  and  taking  care 
of  the  said  H.  B.,  Ms  said  (daughter 
and)  servant,  and  in  and  about  the  de- 
livery of  the  said  child,  to-wit,  at,  etc., 
aforesaid;  and  other  wrongs  to  the  said 
plaintiff,  then  and  there  did  against  the 
peace  of  the  people  of  the  state  of 
New  York,  and  to  the  damage  of  the 

said  plaintiff  of  dollars  (any 

sum  sufficient  to  cover  the  amount  of 
the  damages  which  it  may  be  probable 
the  jury  will  give),  and  therefore  he 
brings  his  suit,  etc. 

F.  &  D.,  plaintiff's  attorneys. 
Burr.    App.    300,    |567;    2   Chit.    PI. 
856,  643. 

n.    Declaration  in  Case  for  Debauching 
Daughter. 

For  that  whereas  the  said  defend- 
ant, contriving,  and  wrongfully  and  un- 
justly intenduig  to  injure  the  said 
plaintiff,  and  to  deprive  him  of  the 
service  and  assistance  of  H.  B.,  the 
daughter  and  servant  of  him  the  said 
plaintiff  heretofore,  to- wit,  on,  etc.,  and 
on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  exhibit- 
ing this  bill  (or,  the  commencement  of 
this  suit)  at,  etc.,  debauched  and  car- 
nally knew  the  said  H.  B.,  then  and 
there,  and  from  thence,  for  a  long 
space  of  time,  to-wit,  hitherto,  being 
the  daughter  and  servant  of  the  said 
plaintiff,  whereby  the  said  H.  B.,  be- 
came pregnant  and  sick  with  child,  and 
80  remained,  and  continued  for  a  long 
space  of  time,  to-wit,  for  the  space  of 
nine  months  then  next  following,  at 
the  expiration  whereof,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  she  the  said  H.  B., 
was  delivered  of  the  child  with  which 
she  was  so  pregnant  as  aforesaid,  to- 
wit,  at,  etc.,  aforesaid;  by  means  of 
which  said  several  premises,  she  the 
said  H.  B.,  for  a  long  space  of  time, 
to-wit,  from  the  day  and  year  first 
above  mentioned,  hitherto  became,  and 
was  unable  to  do  or  perform  the  neces- 
sary affairs  and  business  of  the  said 
plaintiff,  so  being  her  father  and  mas- 
ter as  aforesaid,  and  thereby  he  the 
said  plaintiff,  during  all  that  time,  lost 
and  was  deprived  of  the  service  of  his 
said  daughter  and  servant,  to-wit,  at, 
etc.,  aforesaid;  and  also  by  means  of 
the  said  several  premises,  he,  the  said 
plaintiff,  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out  and 
expend  divers  sums  of  money,  in  the 


whole  amounting  to  a  large  sum  of 
money,  to-wit,  the  sum  of dol- 
lars, in  and  about  the  nursing  and  tak- 
ing care  of  the  said  H.  B.,  his  said 
daughter  and  servant,  and  in  and 
about  the  delivery  of  the  said  child,  to- 
wit,  at,  etc.,  aforesaid.  To  the  dam- 
age of   the   said   plaintiff  of  ■ 

dollar!^  and  therefore  he  brings  his  suit, 
etc. 

E.  F.,  plaintiff's  atty. 
burr.  App.  307,  §576;  2.  Chit.  PI.  643. 

m.    Complaint  for  Seduction  of  Plain- 
tiff's Daughter  or  Servant 

I.  That  at  the  times  hereinafter 
mentioned,  one  M.  N.  was  the  servant 
(and  the  daughter)  of  the  plaintiff. 

II.  That    on    the  day    of 

,  18 ,  at  ,  the  de- 
fendant, well  knowing  the  said  M.  N. 
to  be  the  servant  (and  daughter)  of 
the  plaintiff,  and  wrongfully  contriv- 
ing and  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  her 
assistance  and  service,  did,  wickedly, 
wilfully,  and  maliciously,  and  without 
the  privity  or  consent  of  the  plaintiff 
(forcibly  and  against  the  will  of  the 
said  M.  N.,  abduct  her,  or,  entice  and 
persuade  the  said  M.  N.  to  leave  the 
residence  and  service  of  this  plaintiff, 
and  did)  then  and  there  debauch  and 
criminally  know  her. 

III.  That  by  reason  of  the  premises, 
the  said  M.  N.  became  pregnant  and 
sick  with  child,  and  so  remained  for  the 

space  of months;  that  during 

that  time  she  was  unable  to  attend  to 
the  duties  of  her  service,  and  the  plain- 
tiff was  thereby  deprived  of  her  service, 
and  was  obliged  to  and  actually  did  ex- 
pend    dollars  in  nursing  and 

taking  care  of  her  in  her  said  preg- 
nancy and  sickness,  and  was  otherwise 

greatly  injured,  to  his  damage 

dollars.     1  Abb.  Forms  505. 

rv.    Complaint  by  Parent  for  ServiccB 
of  BUnor  Son. 
L     That  one  0.  B.  rendered  services 
to  the  defendant,  at  his  request,  as  a 

clerk   in    his  store   at  ,  from 

,  18 y  until 


n.  That  said  services  were  reason- 
ably worth  dollars   (or,  that 

for  said  services  the  defendant  prom- 
ised to  pay  him  *  dollars  per 
month). 

ni.  That  the  said  C.  B.  is  the  son 
of  the  defendant,  and  was  then,  and 
now  is  under  twenty-one  years  of  age. 
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IV.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  203. 

V,  Ijidlctment  for  Solemnljdiig  Mar- 
riage Without  Conaent  of  Par- 
ents. 

United  States,  District  of  Columbia 
and  County  of  Washington,  to-wit: 
The  jurors  for  the  United  States  for 
the  District  of  Columbia  and  county 
of  Washington,  upon  their  oath,  pre- 
sent that  Andrew  Thomas  McCormiek, 
late  of  the  county  of  Washington, 
clerk,  upon  the  twenty-third  day  of 
July,  in  the  year  of  our  Lord  Uhrist 
one  thousand  eight  hundred  and  two, 
with  force  and  arms,  at  the  county  of 
Washington  aforesaid,  did  unlawfully, 
knowingly,,  and  wilfully  solemnize 
matrimony  between  Henry  Lawler,  late 
of  the  county  of  Washington  afore- 
said, then  a  bachelor,  and  one  Mary 
Ann  Densley,  then  a  single  woman, 
daughter  of  one  Hugh  Densley,  late  of 
the  county  of  Washington,  without  the 
consent  of  the  said  Hugh  Densley,  and 
without  the  consent  of  Mary  Ann 
Densley,  wife  of  the  said  Hugh  Dens- 
ley and  mother  of  the  said  Mary  Ann 
Densley  first  named,  personally  given 
or  signified  under  the  hand  and  seal 
of  the  said  Hugh  Densley,  or  the  said 
Mary  Ann  his  wife,  and  attested  by 
two  witnesses,  the  said  Mary  Ann 
Densley  daughter  to  the  said  Hugh 
Densley,  and  Mary  Ann  his  wife,  then 
and  there  being  under  the  age  of  six- 
teen years,  and  not  before  married; 
in  contempt  of  the  laws  of  the  land, 
to  the  evil  example  of  all  others  in 
like  cases  offending,  against  the  form 
of  the  statute  in  that  case  made  and 
provided,  and  against  the  peace  and 
government  of  the  United  States. 
United  States  v,  McCormick,  1  Cranch 
a  C.  (U.  S.)  106,  26  Fed.  Cas.  No. 
15,662. 

VL  Affldavlt  of  2>efeii8e  by  Parent 
Alleging  Support  of  Oblld  Oratnl- 
toii& 

The  affidavit  of  defense  averred: 
''that  the  plaintiffs  therein  are  Ed- 
ward McLaughlin  and  Mary  McLaugh- 
lin, that  said  Mary  is  the  wife  of  Ed- 
ward McLaughlin  and  the  sister  of  de- 
ponent 's  wife,  who  died  some  four  years 
ago;  that  the  claim  in  this  case  is  for 
the  board  of  deponent 's  minor  child,  now 
about  tve  years  of  age,  that  when  de- 
ponent's  wife  died,  said  Mary  Mc- 
Laughlin offered  to  take  said  child  and 


care  for  it,  and  deponent  allowed  her 
to  have  it  until  about  the  twenty- 
eighth  day  of  October,  1892,  when,  up- 
on a  writ  of  habeas  corpus  being  issued 
by  deponent,  she  was  compelled  to 
surrender  the  said  child  to  him,  that 
deponent  never  eontraeted  or  agreed  to 
pay  any  board  for  said  child,  neither 
did  plaintiffs  ever  demand  any  board 
for  said  child,  but,  on  the  contrary, 
refused  to  receive  or  charge  any  board; 
in  consequence  thereof,  deponent  con- 
sidering that  he  was  indebted  to  plain- 
tiffs for  their  kindness,  made  Mary 
McLaughlin  presents,  etc.,  far  exceed- 
ing, as  deponent  believes,  the  value 
of  the  board  of  said  child  as  charged 
in  the  statement  filed.  Deponent  fur- 
ther says  that  during  the  time  the  child 
was  with  plaintiffs  he  fumiahed  and 
paid  for  all  of  its  clothes  and  other 
necessaries. 

'  *  That  the  .  charges  made,  if  proper 
claims  against  him,  are  excessive  and 
entirely  out  of  proportion.  That  plain- 
tiffs are  not  entitled  to  a  judgment 
for  want  of  an  affidavit  of  defense,  as 
the  claim  entirely  is  upon  a  quantum 
meruit,  and  not  upon  a  contract  or 
promise  to  pay  a  certain  amount,  all 
of  which  deponent  believes  and  ex- 
pects to  be  able  to  prove  upon  the 
trial  of  the  cause."  McLaughlin  i'. 
McLaughlin,  159  Pa.  489,  28  AtL  302. 

PARTICULAES.— See   Bills   of    Pai- 

TICULABS. 


L    Pleaa,  913 

A.  Non-joinder  of  Plaintif,  913 

B.  Non-joinder  of  Defendant,  913 

n.    Replication  to  Plea  of  Kon-jolnder, 

913 

m.    Anawera  of  Kon-jolnder,  914 

A.  Of  One  Party  to  a  Contract,  914 

B.  Of  a  Co-executor,  914 

C.  Of  a  Co-administrator,  914 

D.  In  Case  of  Indorsement,  914 

E.  Of  Other  Oumers  of  Land,  914 

F.  Of  Tenant  in  Common  of  Goods, 

914 

G.  Joint    Interest    in    Plaintif   and 

Third  Person,  914 
H.     Of  Necessary  Defendant,  914 
L     Of  Partner,  914 

IV.    Snggeatlona,  915 

A.  Of  Death,  915 

B.  Of  Marriage,  915 
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V.  Demurrer  In  Equity  for  Want  of 

Parttes,  915 

VI.  Plea  in  Equity  for  Want  of  Proper 

Parties,  915 
vn.    Notice  of  Motion  for  Leaye  Tliat 

Wife  Answer  Separately,  916 

VUL    Order  Without  Motion  To  Bring 

in  Necessary  Parties,  916 

CBOSS-BEFEBENCES : 
Amendments  and  Jeofails: 

Notice   of   Motion    To   Amend   Com- 
plaint by  Adding  Defendant; 
Notice   of   Motion   To   Amend   Com- 
plaint by  Striking  Out  Co-plaintiffs 
and  Making  Them  Defendants. 
Bills  and  Answers: 

Commencement;    Bill    by    Attorney- 
General; 
Commencement,    Bill    by    Attorney- 
General  on  Belation  of  Others. 
Bonds: 

Complaint   by  Barviving   Obligee   in 
Joint  Bond. 
Declaration  and  Complaint: 

Declaration,  Commencement  Against 
Several  Defendants,  6ome  Taken, 
Etc.; 
Commencement  of  D?;claration 
Against  Defendant  by  Wrong 
Name. 
Dbmusrer: 

Demurrer  for  Defectiv-  Parties; 
Demurrer    in    Equity    for    Want    of 
Parties,  Nonjoinder. 
EQumr  Jurisdiction  ANr  Procedttre: 

Examination  of  Party 
Hearing: 
.    Order  for  Cause  To  Stand  Over,  To 

Add  Parties. 
Intervention  : 

Petition    by  Landlord   To   Be   Made 

Defendant  in  Ejectment; 
Affidavit   by   Owner   of   Chattels   on 

Motion  To  Be  Made  Party; 
Notice  of  Motion  by  Owner  of  Chat- 
tels To  Be  Made  Party; 
Order  Bringing  in  Third  Person  as 
Party  Defendant. 
Mortgages: 

Answer,    Nonjoinder    of    Owner     of 
Equity  of  Redemption. 
Plea  in  Equity: 

Plea  of  Want  of  Proper  Parties. 
Quo  Warranto: 

Demurrer  for  Want  of  Attorney-Gen- 
eral as  Party  to  Quo  Warranto. 
Veritication  : 

Verification  by  One  of  Several  Per- 
sons United  in  Interest  and  Plead- 
ing  Together; 
Verificatioa    by    Two    Parties    Not 

0S 


United   in   Interest,   But   Pleading 
Together. 

L    Pleas. 

A.  Plea  of  Non-joinder  of  Plaintiff, 
And  the  said  C.  D.,  defendant  in  this 

suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  force  and  injury,  when, 
etc.,  and  prays  judgment,  etc.  (in  the 
usual  form),  because  he  says  that  the 
said  plaintiff  neither  at  the  said  times 
when,  etc.,  nor  ever  since,  hath  not, 
nor  had  anything  in  the  said  close  in 
which,  etc.,  nor  in  the  trees  and  under- 
wood in  the  said  (bill)  mentioned  to 
be  tlterein  growing,  nor  in  any  of 
them,  nor  any  part  thereof,  nor  in  the 
said  goods  and  chattels  in  the  said 
(bill)  mentioned,  nor  in  any  of  them, 
nor  in  any  part  thereof,  but  jointly 
and  undividedly  with  I.  J.  and  K.  L., 
who  are  both  still  alive,  to-wit,  at,  eto., 
aforesaid.  And  this  he  is  ready  to 
verify.  '  Wherefore  inasmuch  as  the  said 
I.  J.  and  K.  L.  are  not  named  in  the 
said  (bill)  together  with  the  said 
plaintiff,  he,  the  said  defendant,  prays 
judgment  of  the  said  (bill),  and  that 
the  same  may  be  quashed,  etc.  (Add 
affidavit.)  Burr.  App.  335,  §605;  1 
W«ntw.  PI.  67. 

B.  Plea  of  Non-Joinder  of  Defend- 

ant. 
And  the  said  defendant,  by  E.  P., 
his  attomev,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  prays 
judgment  of  the  said  bill  (or,  if  by 
original,  or  in  C.  P.,  instead  of  the 
word  "bill"  say  "writ  an<^  declara- 
tion"), because  he  says  that  the  said 
several  supposed  promises  and  under- 
takings in  the  said  declaration  men- 
tioned, if  any  such  were  made,  were, 
and  each  of  them  was,  made  by  the  said 
defendant  jointly  with  one  E.  F.,  who 
is  still  living,  to-wit,  at,  etc.  (the 
venue),  and  not  by  the  said  defendant 
alone;  and  this  he  the  said  defendant 
is  ready  to  verify,  whereof  inasmuch  as 
the  said  E.  F.  is  not  named  in  the  said 
bill  (or,  if  by  original,  or  in  C. 
P.,  say  "writ  and  declaration"),  to- 
gether with  the  said  defendant,  he  the 
said  defendant  prays  judgment  of  the 
said  bill  (or,  if  by  original,  or  in  C. 
P.,  say  "writ  and  declaration"),  and 
that  the  same  may  be  quashed,  etc 
(add  affidavit).     3   Chit.   PI.   900. 

n.    BepUcation     to     Plea     of     Kon- 

Joinder. 
I     And  the  said  plaintiff  saith  that  his 
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said  bill  (or  "the  said  writ")  by  rea- 
son of  anything  by  the  said  defendant 
in  her  said  plea  above  alleged,  ought 
not  to  be  quashed,  because  he  saitfa 
that  the  said  several  promises  and  un* 
dertakings  were  not  made  by  the  said 
defendant  jointly  and  together  with 
the  said  E.  F.  in  manner  and  form 
as  the  said  defendant  hath  above  in 
his  said  plea  in  that  behalf  alleged. 
And  this  he  the  said  defendant  prays 
may  be  inquired  of  by  the  country,  etc. 
3  Chit.  PI.  1142. 

m.    Answers  of  Kon-Joinder. 

A.  Answer  in   Abatement,  Non-Join^ 

der  of  One  Party  to  Contract, 

I.  That  the  supposed  contract  (or 
other  cause  of  action)  mentioned  in 
the  complaint,  if  any  such  was  made, 

was  made  with  said  ,  by  the 

plaintiff  (or  by  the  defendant)  and  * 
one  M.  N.;  jointly  (and  if  as  partners, 
may  add,  as  partners  under  the  firm 
name  of  Y.  Z.  ft  Co.). 

n.  That  the  said  M.  N.  is  still  liv- 
ing, at  .     2  Abb.  Forms  28. 

B.  Answer  in  Abatement,   Non- join- 

der of  a  Co-executor, 

I.  That  the  said  M.  N.,  the  testator 
mentioned  in  the  complaint,  by  his  will 
duly  appointed  the  plaintiff  and  one 
O.  P.,  jointly,  executors  of  his  said 
will. 

II,  That  on  or  about  the  — — — - 
day  of  y  18 — ,  letters  testa- 
mentary thereupon  were  duly  issued  to 
said  O.  P.  (together  with  the  plaintiff) 
by  the  surrogate  of  the  county  of 
;  and  he  thereupon  duly  quali- 
fied as  executor,  and  still  is  such,  and 
living  at  .     2  Abb.  Forms  29. 

C.  Answer  in   Abatement,   Non-join^ 

der  of  Co-administrator, 

That  after  the  death  of  said  M.  N., 

and  on  or  about  the  day  of 

,  18—,  letters  of  administra- 
tion were  duly  issued  to  one  O.  P., 
together  with  the  plaintiff,  by  the  sur* 

rogate  of  the  county  of  ;  and 

said  O.  P.  thereupon  duly  qualified  as 
administrator,  and  still  is  such,  and 
living  at  .     2  Abb.  Forms  29. 

D.  Answer  in  Abatement,  Non-join- 

der in  Case  of  Indorsement. 

I.  That  the  supposed  note  in  the 
complaint  alleged  to  have  been  in- 
dorsed (or  transferred)  to  the  plaintiff 
was   not   indorsed    (or   transferred)    to 


him  individually,  but  to  the   plaintiff 
and  one  (continue  as  in  HI,  A,  from 

the  *).    2  Abb.  Forms  29. 

^ 

E.  Answer  in  Abatement,  Non-join- 
der of  Other  Owners  in  Action 
Belative  to  Land, 

That  M.  N.  and  O.  P.,  residing  at 
-,  are  tenants  in  common  with 


the  plaintiff  in  said  lands,  and  neces- 
sary parties  to  this  action.  2  Abb. 
Forms  29. 

F.  Ansioer   in  Abatement,  Non- join- 

der of  Tenant  in  Common,  as 
to  Part  of  thfi  Goods, 

That  as  to  the  taking  (or  convert- 
ing) of  said  (here  mention  the  part 
as  designated  in  the  complaint;  or,  if 
not  there  designated,  say,  a  part  of  the 
goods  mentioned  in  the  complaint,  to- 
wit,  a  wagon  and  harness),  the  same 
were  at  the  time  of  said  supposed  tres- 
pass the  property  of  the  plaintiff  and 
one  M.  N.,  as  tenants  in  common,  and 
not  of  the  plaintiff  alone. 

n.  That  the  said  M.  N.  is  still  liv- 
ing at  .     2  Abb.  Forms  29. 

G.  Answer  in  Abatement,  Joint  In^ 

terest    in   Plaintiff   and    Third 
Person, 

I.  That  the  plaintiff  had  not,  at 
the  time  of  the  alleged  grievances  in 
the  complaint  mentioned  (nor  at  any 
time  since)  any  title  to  or  interest  in 
the  (property  the  subject  of  the  ac- 
tion) therein  mentioned,  except  jointly 
and  undividedly  with  M.  N.  and  O.  P. 

II.  That  said  M.  N.  and  O.  P.  are 

still  living  at b    2  Abb.  Forms 

30. 

H.    Answer  in  Abatement,  Non-join- 
der  of  Necessary  Defendant, 

That  the  said  work  and  labor  were 
done,  and  money  was  paid  by  the  plain- 
tiff, at  the  request  of  the  defendant, 
jointly  with  one  M.  N.,  who  is  stiU 
living  at  ,     2  Abb.  Forms  30. 

I.    Answer  in  Abatement,  Non- joinder 
of  Partner  of  Defendants, 

I.  That  at  the  time  of  the  making 
of  the  contract  mentioned  in  the  com- 
plaint, these  defendants  were  in  part^ 
nership  with  one  M.  N.,  under  the  firm 
of  Z.,  N.  ft  Co. 

II.  That  said  note  was  made  by 
these  defendants  jointly  with  said  M. 
N.,  and  not  otherwise  (which  the  plain- 
tiffs then  well  knew). 

ni.  That  said  M.  K.  is  stiU  living 
at .    2  Abb.  Forms  30. 
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XV.    Snggeitloiis. 

A,  Suggestion  of  Death  of  Defend- 

ant   Between    Dealaration   and 
Flea. 

(After  entering  the  declaration,  pr(h 
eeed  as  follows): 

And  the  said  C.  D.  and  B.  D.,  defend- 
ants in  this  suit,  by  Q.  H.,  their  at- 
torney^  come  and  defend  the  wrong 
and  injury  when,  etc.,  and  pray  leave 
to  imparl  to  the  said  declaration  until 

the Monday  of next, 

before  the  justices  of  the  supreme 
court   of  judicature  aforesaid,   at    the 

in  the  city  of  ,  and 

it  is  granted  to  them,  etc.  The  same 
day  is  given  to  the  said  plaintiff  at 
the  same  place.  At  which  day,  before 
the  justices  afoiresaid,  come  as  well  the 
said  plaintiff  by  his  attorney  aforesaid 
as  the  said  defendant  0.  D.  by  his  at- 
torney aforesaid,  and  the  said  defend- 
ant B.  D.  comes  not.  And  hereupon 
the  said  C.  D«  gives  the  court  here  to 
understand  and  be  informed  that  after 
the  last  continuance  of  the  plea  afore- 
said, and  before  this  day,  to-wit,  on, 
etc.,  the  said  B.  D.  died,  to-wit,  at, 
etc.  (the  time  and  place  of  the  death), 
and  the  said  C.  D.  survived  him:  which 
allegation  the  said  plaintiff  doth  not 
deny,  but  admits  the  same  to  be  true. 
Therefore  let  all  further  proceedings 
in  this  cause  against  the  said  B.  D. 
be  stayed. 

And  the  said  0.  D.  defends  the  wrong 
and  injury  when,  etc.  (copy  the  plea 
of  the  surviving  defendant,  and  go  on 
with  the  proceedings  against  him  only). 
Burr.  App.   87,  §166;   Till.  Forms  149. 

B.  Suggestion  of  Marriage  of  a  Feme 

Plaintiff  After  Verdict  or  In- 
terlocutory Judgment,  and  Be- 
fore Final  Judgment, 

And  hereupon  the  said  plaintiff  gives 
the  court  now  here  to  understand,  and 
be  informed,  that  after  the  last  con- 
tinuance of  the  plea  aforesaid  (or 
after  the  finding  of  -the  verdict  afore- 
said), and  before  this  day,  to-wit,  on, 
etc.,  the  said  plaintiff  intermarried  with 
J.  N.,  and  took  him  to  husband,  and 
was  from  thence  hitherto,  and  now  is, 
covert  of  the  said  J.  N.;  which  the  said 
defendant  doth  not  deny,  but  admits  the 
same  to  be  true.  Therefore  it  is  con- 
sidered that  the  said  J.  N.  and  A.,  his 
wife,  do  recover,  etc.  (judgment  in  the 
names  of  husband  and  wife).  Burr. 
App.  90,  §171;  Archb.  Fl.  437. 


V.    Demurer  in  Equity  for  Want  of 
Partlea 

This  defendant,  by  protestation,  not 
confessing  or  acknowledging  all  or  any 
of  the  matters  and  things  in  said  com- 
plainant's bill  to  be  true,  in  such  man- 
ner and  form  as  the  same  are  therein 
set  forth  and  alleged,  doth  demur 
thereto,  and  for  cause  of  demurrer 
showeth  that  it  appears  by  the  said 
complainant's  said  bill  that  J.  M., 
therein  named,  is  a  necessary  party  to 
said  bill;  inasmuch  as  it  is  therein 
stated  that  £.  M.,  the  testator  in  the 
said  bill  named,  did  in  his  lifetime,  by 
certain  conveyances  made  to  the  said 
J.  M.,  in  consideration  of  the  sum  of 

$ ,  convey  to  him,  by  way  of 

mortgage,  certain  es.tates  in  the  said 
bill  particularly  mentioned  and  de 
scribed,  for  the  purpose  of  paying  the 
said  testator's  debts  and  legacies;  but 
the  said  complainant  hath  not  made 
the  said  J.  M.  a  party  to  the  said  bill. 
Wherefore  this  defendant  demands  the 
judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  the 
said  bill  or^  any  of  the  matters  and 
things  therein  contained,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

J.  E.,  sol.  for  deft. 

W.  H.,  of  counsel. 
2  Barb.  Ch.  Pr.  406. 

VL  Plea  In  Equity  for  Want  of 
Proper  Parties. 
This  defendant  (or  these  defendants 
respectively),  by  protestation,  not  con- 
fessing or  acknowledging  all,  or  any, 
of  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  men- 
tioned and  contained  to  be  true,  in 
such  sort,  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged 
for  plea  to  the  whole  of  the  said  bill 
(or  to  so  much  and  such  part  of  the 
said  bill  as  prays,  etc.,  or  seeks  an 
account  from  this  defendant  as  execu- 
tor and  heir  at  law  of  D.  H.,  deceased, 
in  the .  said  bill  named,  for  what  re- 
mains due  and  owing  upon  the  bond 
in    the    said    bill    mentioned,     bearing 

date   the   day   of   • , 

1840,  and  payment  by  this  defendant, 
as  such  executor  and  heir  at  law  of 
.the  said  H.  D.,  deceased,  of  what  shall 
be  found  due  on  taking  such  account, 
thia  defendant  doth  plead  thereto,  an4 
for  plea  eaith  that  no  part  of  the  sin*) 
of   $2000   for  securing   the   repayment 
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whereof  the  said  bond  n^s  executed, 
was  paid  to  or  received  by  the 
said  H.  D.y  but  that  the  whole  was  paid 
unto  A.  H.,  in  the  said  bond  and  in 
the  said  bill  also  named,  and.  received 
by  him  for  his  sole  use,  and  that  the 
said  H.  D.  was  only  a  surety  for  the 
said  A.  H.,  and  that  the  said  complain- 
ant afterwards  accepted  a  compositiod 
for  what  he  alleged  to  be  due  on  the 
said  bond,  from  the  said  A.  H.,  with- 
out the  privity  of  the  said  H.  D.  in 
his  lifetime,  or  of  this  defendant  since 
the   death   of   the   said   H.   D.,   which 

took  place  on  or  about  the  

day  of  ,  as   in   the  said  bill 

mentioned:  since  which  no  demand  has 
been  made  on  this  defendant  for  any 
money  alleged  to.  be  due  on  the  said 
bond;  and  that  the  said  A.  H.  died 
several  years  ago  seised  and  possessed 
of  considerable  real  and  personal 
estate;  and  that  his  heir  at  law,  or 
the  devisee  of  his  real  estate,  and  also 
the  representative  of  his  personal 
estate,  ought  to  be,  but  are  not,  made 
parties  to  the  said  bill.  Therefore  this 
defendant  doth  plead  the  said  (act  of 
the  legislature,  want  of  proper  parties, 
or  release,  etc.,  in  bar)  to  the  said 
complainant's  bill  (or  to  so  much  of 
the  said  bill  as  is  hereinbefore  par- 
ticularly mentioned);  and  prays  the 
judgment  of  this  honorable  court 
whether  he  should  be  compelled  to 
make  any  further  answer  to  the  said 
bill  (or  to  so  much  of  the  said  bill  as 
is  hereinbefore  pleaded  to);  and  prays 
to  be  hence  dismissed  with  his  reason- 
able costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

C.  M.  D.,  sol.  for  deft. 

J.  E.,  of  counseL 
2  Barb.  Ch.  Pr.  408. 

VIL  Notice  of  Motion  for  Leave  Tliat 
Wife  Answer  Separately. 
Please  take  notice  that  on  the  com- 
plaint, and  the  notice  of  appearanc€ 
which  is  hereto  annexed  (or  which  has 
been  served  upon  you),  the  undersigned 
will  move  the  court,  at  a  special  term 

to  bo  held  at ,  on  the 

day   of  ,   18 — ,    at    


o'clock  in  the 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard,  that 
the  defendant  W.  Z.,  wife  of  the  de- 
fendant Y.  Z.,  may  be  at  liberty  to  put. 
in  her  answer  to  the  plaintiff's  said 
complaint,  separate  from  her  husband, 
and  for  such  other  or  further  order  as 
may  be  just.     2  Abb.  Forms  1^7. 


vnL    Order  Witbont  Motion  To  Bring 
In  Keceesary  Parties. 

This  cause  coming  on  to  be  tried, 
and  it  appearing  to  the  court  that  the 
presence  of  0.  D.  is  necessary  to  a 
complete  determination  of  the  contro- 
versy: 

Ordered  that  the  summons  and  com- 
plaint in  this  action  be  amended  by 
the  addition  of  C.  D.  as  a  defendant 
therein:  that  the  plaintiff  cause  the 
said  C.  D.  to  be  duly  served  with  a 
copy  of  the  said  summons  and  com- 
plaint, further  amended  as  he  may  be 

advised,  within days  from  the 

date  of  this  order;  that  the  said  C.  D 
have  twenty  days  to  answer  the  com- 
plaint, after  such  service;  and  that 
the  trial  of  this  cause  be  postponed 
until  the  action  is  in  readiness  to  be 
brought  to  trial  against  the  said  C.  D. 
2  Abb.  Forms  237. 
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L    Declaration  for  Partition,  Tenants 
In  Common. 

(to-wit),  B.  P.,  of , 

In  the  county  aforesaid,  was  summoned 
to  answer  A.  B.  and  G.  B.  of  a  plea, 
wherefore  *  whereas  the  said  A.  B., 
C.  D.  and  the  said  E.  F.,  hold  together 

and  undivided  the  manor  of  ■ , 

with  the  appurtenances,  etc.  (specify- 
ing the  premises  according  to  the  writ), 
of  which  the  said  E.  F.  denieth  parti- 
tion to  be  made  between  them  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  unjustly 
permitteth  not  the  same  to  be  done, 
and  contrary  to  the  form  of  the  stat- 
ute.    And   whereupon    the   said   A.   B. 

and  C.  D., ,  by  their  attorney, 

say  that  whereas  they  and  the  said 
E.  F.  hold  together  and  undivided  the 
tenements  aforesaid,  with  the  appur- 
tenances, whereof  it  belongs  to  the  said 
A.  B.  and  0.  B.  and  their  heirs,  to 
have  one  moiety  of  the  tenements 
aforesaid,  with  the  appurtenances,  to 
hold   them   in   severalty,   so   that   the 


said  A.  B.  and  0.  B.  of  the  moiety 
belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances,  and 
the  said  E.  F.  of  his  moiety  belonging 
to  him  of  the  tenements  aforesaid, 
with  the  appurtenances,  may  severally 
apportion  themselves,  he  the  said  E.  F. 
denieth  partition  thereof  to  be  made 
between  them,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  unjustly  permitteth  not 
the  same  to  be  done,  and  contrary  to 
the  form  of  the  said  statute;  whoTeupon 
they    say   that    they   are   injured,    and 

have  damage  to  the  value  of  £ ^ 

and  thereof  they  bring  suit,  etc  3 
Chit.  PL  1391. 

n.    Pleas. 

A.  Plea  Non  Tenent  InsimuL 

And  the  said  O.  B.,  by  G.  H.,  his 
attorney,  comes  and  says  that  he  did 
not  hold  the  premises  in  the  said  peti- 
tion  of  the  said  A.  B.  set  forth,  to- 
gether with  the  said  A.  B.  at  the  time 
of  the  commencement  of  the  proceed- 
ings in  this  cause,  as  alleged  in  the 
said  petition  of  the  said  A.  B.  And 
of  this  he  the  said  C.  B.  puts  himself 
upon  the  country.  And  the  said  A.  B. 
doth  the  like,  etc. 

G.  H.,  attorney  for  deft. 

Burr.  App.  570,  §1111. 

B.  Plea  That  Petitioner  Was  Not  in 

Possession, 
And  the   said   C.  B.,  by  G.  H.,   his 
attorney,  comes  and  says  that  the  said 

A.  B.,  the  above  named  petitioner,  at 
the  time  of  presenting  his  said  petition, 
was  not  in  the  possession  of  the  prem- 
ises in  question,  or  any  part  thereof 
as  alleged  in  the  said  petition  of  the 
said  A.  B.  And  of  this  he  the  said 
G.  B.  puts  himself  upon  the  country. 
And  the  said  A.  B.  doth  the  like,  etc. 
Burr.  App.  570,  §1110. 

0.  Plea  hy  Confession  in  Partition, 
(Copy  the  declaration  to  the  end, 
and  proceed  as  follows):  And  the  said 
T.  S.  and  E.,  his  wife,  by  J.  F.,  their 
attorney,  and  the  said  W.  B.,  B.  B., 
the  younger,  T.  B.,  A.  B.  and  B.,  by 
O.  P.,  who  is  admitted  by  the  court 
of  our  lord  the  king  now  here  to  prose- 
cute and  defend   for  the  said   W,   B., 

B.  B,,  the  younger,  T.  B.,  A.  B.  and  B., 
who  are  respectively  infants  within 
the  age  of  twenty-one  years,  as  the 
guardian  of  the  said  W.  B.,  B.  B.,  the 
younger,  T.  B.,  A.  B.  and  B.,  come  and 
defend  the  force  and  injury  when,  etc., 
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and  say  that  they  cannot  deny  the 
aforesaid  action  of  the  said  B.  B.,  the 
elder,  and  S.,  not  but  that  partition 
ought  to  be  made  between  them  and 
the  said  B.  B.,  the  elder,  and  *S.,  of 
the  tenements  aforesaid,  with  the  ap- 
purtenances in  form  aforesaid,  and  they 
freely  consent  that  partition  thereof 
may  be  made  between  them,  etc.  3 
Chit.  PL  1392. 

nL  Judgment  on  Confession  in  Par- 
tition. 
Therefore  it  is  considered  that  par> 
tition  be  thereof  mad«  between  the 
said  B.  B.,  the  elder,  and  S.,  and  the 
said  W.  B.,  B.  B.,»  the  younger,  T.  B., 
T.  8.  and  E.,  his  wife,  A.  B.,  and  D., 
of  the  tenements  aforesaid,  with  the 
appurtenances;  and  it  is  commanded 
to  the  sheriff  that  in  his  proper  person 
he  go  to  the  tenements  aforesaid,  with 
the  appurtenances,  and  there,  in  the 
presence  of  the  parties  aforesaid,  by 
him  to  be  forewarned,  if  they  shall 
be  willing  to  be  present,  the  tenements 
aforesaid,  with  the  appurtenances,  by 
the  oath  of  good  and  lawful  men  of 
his  county,  respect  being  had  to  the 
true  value  of  the  said  tenements,  with 
the  appurtenances,  he  cause  to  be  di- 
vided into  two  «qual  moieties,  and  one 
moiety  thereof  he  cause  to  be  delivered 
and  assigned  to  the  said  B.  B.,  the  elder, 
and  8.,  and  the  other  moiety  thereof 
to  the  said  W.  B.,  B.  B.,  the  younger, 
T.  B.,  T.  S.,  and  E.,  his  wife,  A.  B., 
and  D.,  to  be  holden  in  severalty  so 
that  neither  the  said  B.  B.,  the  elder, 
and  S.,  nor  the  said  W.  B.,  B.  B.,  the 
younger,  T.  B.,  T.  S.,  and  E.,  his  wife, 
A.  B.,  and  D.,  may  have  more  than 
respectively  belongs  to  them  of  the 
tenements  aforesaid,  with  the  appur- 
tenances; and  that  the  said  B.  B.,,the 
elder,  and  8.,  of  their  moiety  belonging 
to  them  of  the  tenements  aforesaid, 
with  the  appurtenances,  and  the  said 
W.  B.,  B.  B.,  the  younger,  T.  B.,  T.  8., 
and  E.,  his  wife,  A.  B.  and .  D.,  of 
their  moiety  belonging  to  them  of  the 
said  tenements,  with  the  appurtenances, 
may  severally  approve  themselves;  and 
that  partition  by  the  said  sheriff  so 
distinctly  and  openly  made,  he  have 
under  his  seal  and  the  seals  of  those 
by  whose  oath  he  shall  have  made  the 
same  partition,  together  with  the  writ 
of  our  said  lord  the  king  to  him  there- 
upon directed,  the  same  day  is  given  to 
the  parties  aforesaid  here,  etc  3  Chit. 
PI.  1393. 


IV.  First  Judgment  In  PartitioB. 

Therefore  it  is  considered  that  par- 
tition be  made  thereof  between  them, 
etc.  And  it  is  commanded  to  the  sher- 
iff, that  in  his  proper  person  he  go  to 
the  manor  and  tenements  aforesaid, 
and  in  the  presence  of  the  parties 
aforesaid,  being  forewarned  if  they 
shall  be  willing,  the  manor  and 
tenements  aforesaid,  with  the  ap- 
purtenances, by  the  oath  of  good 
and  lawful  men  of  his  county,  respect 
being  had  to  the  true  value  of  the 
manors  and  tenements  aforesaid,  with 
the  appurtenances,  he  cause  to  be  di- 
vided into  two  equal  parts  (or  as  the 
case  is),  and  one  part  of  those  parts 
he  cause  to  be  delivered  and  assigned 
to  the  said  A.  B.  and  C.  B.,  and  the 
other  part  thereof  to  the  said  E.  F., 
to  be  holden  to  them  and  their  heirs 
in  severalty,  so  that  neither  the  said 
A.  B.  and  C.  D.,  nor  the  said  E.  F., 
may  have  more  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurte- 
nances, than  it  belongeth  to  them  to 
have;  and  that  the  said  A.  B.  and  C. 

D.  of  their  part  to  them  thereof  be- 
longing, and  the  said  E.  F.,  of  hia 
part  to  him  thereof  belonging,  may 
severally  apportion  themselves;  and 
that  that  partition,  by  the  said  sheriff 
so  distinctly  and  openly  made,  he  have 
here  from  the  day  of  Easter  in  fifteen 
days,  under  his  seal,  and  the  seals  of 
those,  etc.    8  Chit.  PI.  1393. 

V.  Writ  de  Partttione  Facienda. 

William  the  fourth,  by  the  graee  ef 
God,  of  Qreat  Britain  and  Ireland, 
king,    defender    of    the    faith,    and    so 

forth.     To    the    sheriff    of    — ^ 

greeting:      Whereas    E.    F.,    late    of 

,  in  your  county,  esquire,  was 

summoned  to  be  in  our  court,  before 
our  justices  at  Westminister,  to  answer 
A.  B.  and  C.  B.  of  a  plea  whereof  the 
said   A.   B.    and   0.   D.   and   the    said 

E.  F.  hold  together  and  undivided  the 
manor  of  ,  with  the  appur- 
tenances (specify  the  premises  accord- 
ing to  the  declaration),  and  the  said 
E.  F.  denied  partition  thereof  to  be 
made  between  them,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  unjustly  permitted 
not  the  same  to  be  done,  and  contraiy 
to  the  form  of  the  statute,  as  they  said; 
and  the  said  E.  F.  appearing  in  our 
said  court,  freely  consented  that  parti- 
tion thereof  might  be  made.  Where- 
upon  it  was  considered   in   our  same 
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eonrt,  before  our  juatieee  at  WeBtmin- 
ister,  that  partition  should  be  made  be- 
tween them  of  the  manor  and  tenements 
aforesaid^  with  the  appurtenances; 
therefore  we  eommand  you,  that  tak- 
ing with  70a  twelve  free  and  lawful 
men  of  the  neighborhood  of  ■ 

aforesaid,  by  whom  the  truth  of  the 
matters  may  be  better  known,  in  your 
proper  person  you  go  to  the  manor 
and  tenements  aforesaid,  with  the  ap- 
purtenances, and  there,  in  the  presence 
of  the  parties  aforesaid,  by  you  to  be 
forewarned,  if  they  shall  be  willing  to 
be  present,  the  same  manor  and  tene- 
ments with  the  appurtenances,  by  the 
oath  of  the  said  twelve  free  and  lawful 
men,  respect  being  had  to  the  true  value 
of  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  you  cause  to  be 
divided  into  two  equal  parts,  and  one 
of  those  x>art8  to  be  delivered  and 
assigned  to  the  said  A.  B.  and  G.  D., 
and'  the  other  part  thereof  to  the  said 
£.  F.,  to  be  holden  to  them  and  to 
their  heirs  in  severalty,  so  that  neither 
the  said  A.  B.  and  C.  D.,  nor  the  said 
£.  F.,  may  have  more  of  the  manor 
and  tenements  aforesaid,  with  the  ap- 
purtenances, than  it  belongs  to  them 
to  have;  and  that  the  said  A.  B.  and 
0.  J[).  of  their  part  to  them  thereof 
belonging,  and  the  said  £.  F.  of  his 
part  thereof  to  him  belonging,  may 
severally  apportion  themselves.  And 
that  that  partition  by  you  so  distinctly 
and  openly  made,  you  have  here  from 
the  day  of  Easter,  in  fifteen  days,  un- 
der your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  have  made 
that  partition;  and  have  you  there  the 
names  of  those  by  whose  oath  you 
shall  have  made  the  same  partition,  and 
this  writ.  Witness,  Sir  N.  C.  T.,  knight, 

at  Westminister,  the  day  of 

,  in  the  year  of  our 

reign,  etc.    3  Chit.  PI.  1394. 

VL  Betnm  to  Wrtt  de  Partltiona 
Factmda, 
At  which  day  here  eome  as  well 
the  said  A.  B.  and  O.  D.  as  the  said 
S.  F.,  by  their  attorneys  aforesaid. 
And  the  sheriff,  namely,  J.  T.,  esquire, 
now  here,  returns  a  certain  partition 
between  the  parties  aforesaid  of  the 
tenements  aforesaid,  by  the  said  sher- 
iff, by  virtue  of  the  aforesaid  writ,  and 
according  to  the  form  thereof,  by  the 
oath  of  twelve  free  and  lawful  men  of 

the  neighborhood  of aforesaid 

made,  wUeh  follows  In  these  words, 


to- wit, 


-,  to-wit,   I,   J.   T.,   es- 


quire, sheriff  of  the  county  aforesaid, 
humbly  certify  and  return  to  his  maj- 
esty's justices,  at  the  day  and  place 
in  the  writ  hereunto  annexed  men- 
tioned, that  by  virtue  of  the  said  writ 

to  me   directed,   on   the  day 

of  ,   in   the   1st   year   of  the 

reign  of  King  William  the  fourth,  of 
Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  and 
in  the  year  of  our  Lord ,  hav- 
ing taken  with  me  O.  P.,  Q.  B.,  S.  T., 
etc.,  twelve  free  and  lawful  men  of 
my  bailiwick,  and  of  the  neighborhood 
in  the  said  writ  mentioned,  by  whom 
the  truth  of  the  matter  may  be  better 
known,  in  my  proper  person  did  go  to 
the  manor  and  tenements  in  the  said 
writ  specified,  and  there,  by  the  oath 
of  the  said  jurors,  in  the  presence  of 
the  parties  in  the  said  writ  named, 
by  me  forewarned  according  to  the 
command  of  the  said  writ,  and  by  their 
assent,  the  said  manor  and  tenements, 
with  their  appurtenances  (respect  be- 
ing had  to  the  true  value  of  the  same), 
I  did  cause  to  be  divided  into  two 
equal  parts,  and  one  part  thereof,  that 
is  to  say,  all  those  two  messuages,  two 
barns,  and  the  land  thereto  belonging, 

called    the   ,    containing    two 

hundred  and  twenty  acres,  two  roods, 
and  seven  perches,  more  or  less,  late 
in  the  occupation  of  W.  J.,  and  now 
of  M.  D.  and  his  assigns,  and  all  that 
messuage,  etc.  (specifying  in  like  man- 
ner the  whole  apportionment  allotted 
to  the  demandants);  and  all  commons, 
common  of  pasture,  woods,  and  under- 
woods, and  trees,  ways,  waters,  ease- 
ments, and  appurtenances  to  the  said 
several  messuages,  cottages,  farms, 
lands,  woods,  grounds,  and  premises  be- 
longing or  appertaining,  or  therewith 
used  and  enjoyed;  all  which  said  prem- 
ises  are   situate,   lying   and  being    in 

,  in  my  said  county;  and  did 

cause  the  same  to  be  delivered  and 
assigned  to  the  said  A.  B.  and  C.  D., 
in  the  said  writ  named;  and  the  other 
part  thereof,   that   is  to  say,   all  the 

manor  of  y  in  the  said  county 

of  ,  with  the  court  baron  of 

the  same,  and  all  rights,  royalties, 
members,  and  appurtenances  thereof, 
and  all  that  bam,  farm  and  lands,  etc., 
etc.  (specifying  the  whole  apportion- 
ment allotted  to  the  defendant);  al] 
which  said  messuages,  cottages,  farms, 
barns,     lands,     woods,     grounds,     and 
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premises,  are  situate,  lyinji^  and  being 

in     the    parish     of    ,    in    my 

coixntyy  I  did  cause  to  be  delivered  and 
assigned  to  the  said  £.  P.,  esquire,  in 
the  said  writ  named,  to  be  holden  to 
them  and  their  heirs  in  severalty,  as 
by  the  said  writ  I  am  commanded,  so 
that  neither  the  said  A.  B.  and  G.  D., 
nor  the  said  E.  F.,  might  have  more 
of  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  than  it  be< 
longed  to  them  to  have,  and  that  the 
said  A.  B.  and  0.  D.  of  their  part  to 
them  thereof  belonging,  and  the  said 
E.  F.  of  his  part  to  him  thereof  be* 
longing,  may  severally  apportion  them- 
selves. In  witness  whereof  as  well  1 
the  said  sheriff  as  the  jurors  aforesaid 
to  this  indented  partition,  have  set  our 
seals,  the  day  and  year  and  place  above 
mentioned. 

J.  T.,  esquire,  sheriff. 
3  Chit.  PI.  1395. 

Vn.    Final  Judgment  in  Partition. 

Therefore  it  is  considered  that  the 
partition  aforesaid  be  held  firm  and 
effectual  forever.     3  Chit.  PL  1407. 

vm.    Proceeding  at  Law  Ubder  Stat- 
utes. 

A.    Petition  for  a  Partition, 
To  the   (justices  of  the  supreme  court 

of  judicature   of   the   people   of  the 

state  of  New  York): 

The  petition  of  A.  B.,  of  , 

respectfully  showeth  that  your  peti- 
tioner, together  with  C.  D.,  of , 

J.   K.,   of  (and  some  person 

or  persons  to  your  petitioner  unknown) 
hold  and  are  in  possession  of  certain 
lands  (or  tenements,  or  hereditaments), 
to- wit  (here  describe  the  premises  par- 
ticularly), as  joint  tenants  (or  as  ten- 
ants in  common);  that  your  petitioner 
has  an  estate  of  inheritance  (or  for 
his  own  life,  or  for  the  life  of  one  R. 

S.,  or  for  the  term  of  years, 

as  the  case  may  be),  in  the  said  prem- 
ises,  being  the  one  equal  undivided 
moiety  (or  third,  or  fourth,  or  other 
part)  thereof  (according  to  the  share 
or  interest  the  petitioner  claims);  that 
the  said  C.  D.  has  an  estate  of  (de- 
scribing it  as  above)  in  the  said  prem- 
ises, being  the  one  equal  undivided, 
etc.  (specifying  the  share  or  interest), 
that  the  said  J.  K.  has  an  estate  of 
(describing  it  as  above),  and  that  some 
person  or  persons  to  your  petitioner 
unknown,  have  estates  or  interests,  the 
nature  and  conditions  of  which  are  to 


your  petitioner  unknown,  in  the  real' 
due. 

And  your  petitioner  being  of  fnll 
age,  prays  for  a  division  and  partition 
of  the  said  premises,  according  to  tne 
respective  rights  of  the  parties  inter- 
ested therein;  and  for  a  sale  of  the 
said  premises,  if  it  shall  appear  that  a 
partition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners;  and 
also  that  commissioners  may  be  ap- 
pointed to  make  partition  of  the  said 
premises,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided. And  your  petitioner  will  ever 
pray^  etc.    Dated,  etc.  A.  B. 

E.  F.,  attorney. 

— ^— —   county    of  ,     ss.: 

A.  B.,  the  above  named  petitioner,  be- 
ing duly  sworn,  deposes  and  says  that 
the  matters  contained  in  the  above  pe- 
tition are  true,  to  the  best  of  this 
deponent's  knowledge,  information  and 
belief.  And  further  says  not.  Sworn, 
etc.     Burr.  App.  553,  {1086. 

B.  Order   of   the  Court   To   Appear 

and  Plead  in  Partition, 

E.  F.,  attorney. 
On  reading  and  filing  the  petition 
of  A.  B.,  praying  for  a  division  and 
partition  of  certain  premises  in  the 
said  petition  set  forth,  'between  the 
said  A.  B.  and  C.  D.,  J.  K.,  and  par- 
ties interested  in  the  said  premises, 
who  are  unknown  to  the  said  A.  B., 
together  with  the  notice  to  the  said 
petition  annexed,  and  due  proof  being 
made  of  the  service  and  publication 
thereof,  according  to  law,  it  is  ordered, 
on  motion  of  E.  F.,  attorney  for  the 
said  A.  B.,  that  the  said  C.  D.  and  J. 
K.  (and  the  persons  interested  in  the 
said  premises  who  are  not  known)  ap- 
pear and  show  title  to  the  proportions 
which  they  may  claim  of  the  premises 
set  forth  In  the  said  petition;  and 
that  they  answer  the  said  petitiota  io 
twenty  days,  or  judgment.  Burr.  App. 
581,  tll39. 

C.  Notice  of  Preteniinff  Petition. 
To  0.  D.,  J.   K.   (and  all  persons  un- 
known, having  or  claiming  any  inter- 
est in  the  premises  described  in  the 
above  petition): 

Please  to  take  notice  that  a  petitioa 

of  which  the  above  is  a  copy,  will  be 

presented   to   the   -  court    of 

■.   of    the    state    of 


of 


-,  at  the 


in  the  city 


>  on  the   (first  Monday  in 


January)  nest,  at  the  opening  «f  the 
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eourt  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard;  and  that  an 
application  will  be  thereupon  made  to 
the  said  court,  for  the  appointment  of 
commissioners,  pursuant  to  the  prayer 
of  the  said  petition.  Dated,  etc.  Burr. 
App.  540,  11067;  1  Humph.  Prec.  69. 

D.  Order  To  Amend  Peiitum  and  To 

Search  for  Incumbrances, 

P.  M.,  attorney. 
On  reading^  and  filing  affidavits  in 
this  cause,  and  on  motion  of  P.  M., 
attorney  for  (the  party  moving),  or- 
dered that  the  plaintiff  amend  his  peti- 
tion by  making  (the  creditors  desig- 
nated) parties  to  the  proceedings  in 
this  cause,  and  it  is  further  ordered 
that  W.  P.  H.,  esquire,  one  of  the 
clerks  of  this  court,  ascertain  and  re- 
port with  all  convenient  speed  whether 
the  shares  or  interests  of  the  said  par- 
ties in  this  suit,  or  any  of  them,  in 
the  premises  described  in>  the  said  peti- 
tion, are  subject  to  any  general  lien 
or  incumbrance  by  judgment  or  decree. 
Burr.  App.  583,  11142. 

E.  Petition  To  Be  Admitted  a  De- 

fendant in  Partition. 
To  thfe   (justices  of  the  supreme  court 

of  judicature   of   the  people   of  the 

state  of  Now  York): 

Tte  petition   of  S.   T.,   of  , 

respectfully  showeth  that  your  peti- 
tioner has  an  interest  (or  a  claim  by 
which  he  may  at  some  future  time  be- 
come interested)  in  the  premises  set 
forth  in  a  certain  petition  for  a  divi- 
sion and  partition  thereof,  presented 
by  A.  B.  to  this  honorable  court,  and 
that  the  said  interest  (or  claim)  of 
your  petitioner  in  the  said  premises  is 
(here  set  forth  the  interest  or  claim 
specifically,  according  to  the  facts). 

And  your  petitioner  further  shows 
that  he  is  not  named  as  a  party  in  the 
said  petition  for  a  partition ;  and  there- 
fore, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
prays  that  he  may  be  admitted  to  ap- 
pear and  answer  the  said  petition  for 
partition  as  a  defendant.  And  your 
petitioner  will  ever  pray,  etc.  Dated, 
etc.  S.  T. 

P.  R.,  attorney. 

(City  and)  county  (of ),  ss.! 

S.  T.,  the  above  named  petitioner,  be- 
ing duly  sworn,  deposes  and  says  that 
the  matters  set  forth  in  the  above  peti- 
tion of  this  deponent  are  true.  Sworn, 
etc.  S.  T, 

Burr.  App.  553,  J1087. 


P.     Order    To    Admit    Petitioner     as 
Defendant  in  Partition, 

P.  B.,  attorney. 

On  reading  and  filing  the  petition 
of  8.  T.,  stating  that  he  had  an  inter- 
est (or  as  in  the  petition,  VIII,  E) 
in  the  premises  set  forth  in  the  peti- 
tion  for  a  division  and  partition  there- 
of, presented  in  this  cause  by  the  above 
named  A.  B.;  that  the  interest  (or 
claim)  of  the  said  S.  T.  in  the  said 
premises  is  (as  in  the  petition),  and 
that  the  said  S.  T.  is  not  named  as  a 
party  in  the  said  petition  for  a  parti' 
tion;  and  praying  to  be  admitted  to 
appear  and  answer  the  said  petition 
for  a  partition,  as  a  defendant;  and 
on  reading  and  filing  the  affidavit  of 
the  said  S.  T.  of  his  interest  (or  claim) 
as  aforesaid,  accompanying  his  said 
petition:  it  is  ordered,  on  motion  of 
P.  E.,  attorney  for  the  said  S.  T.,  that 
the  said  S.  T.  be,  and  he  is  hereby 
admitted  to  appear  and  answer  the  said 
petition  of  the  said  A.  B.  as  a  defend- 
ant.   Burr.  App.  582,  §1140. 

G.  Order  for  Judgment  by  Default 
and  Appoiiitment  of  Commis- 
sioners in  Partition. 
The  default  of  the  defendants,  for 
not  appearing  and  showing  title  to  the 
proportions  which  they  claim  of  the 
premises  set  forth  in  the  petition  of 
the  said  A.  B.  in  this  cause,  and  for 
not  answering  the  said  petition,  having 
been  duly  entered;  and  the  said  peti- 
tioner A.  B.  having,  as  required  by  the 
court,  exhibited  proof  of  his  title,  and 
an  abstract  of  the  conveyances  by 
which  the  same  is  held,  and  the  same 
being  now  filed  with  the  clerk  of  this 
court;  and  the  court  having  ascertained 
from  the  proofs  so  taken,  declare  the 
rights,  title  and  interest  of  the  said 
parties  to  the  proceedings  in  this  cause, 
plaintiff  as  well  as  defendant,  so  far 
as  the  same  have  appeared,  to  be  as 
follows,  to-wit  (state  the  rights  and 
interests  of  the  parties  respectively; 
and  the  several  shares  to  which  they 
are  entitled,  according  to  the  facts,  and 
then  proceed  as  follows):  And  it  is 
determined  that  the  rights  of  the  said 
parties  in  the  said  lands  (or  tenements^ 
or  hereditaments)  are  as  above  de- 
clared: And  it  is  ordered  and  adjudged 
that  partition  be  made  between  them 
according  to  their  said  rights.  And  it 
is  further  ordered,  on  motion  of  E.  P., 
attorney  for  the  petitioner,  that  O.  P., 
Q.  B.,  and  S.  T.  (three  reputable  free- 
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holders),  be  and  they  are  hereby  ap- 
pointed commissioners  to  make  the  par- 
tition so  adjudged,  quality  and  quan- 
tity relatively  considered,  according  to 
the  respective  rights  and  interests  of 
the  said  parties,  as  the  same  are  herein 
ascertained  and  determined  by  the 
court  (they  leaving  and  designating 
the  said  — —  part  of  the  said 
premises  which  shall  remain  undivided, 
for  the  said  owners  whose  interests  are 
unknown  and  not  ascertained.  Burr. 
App.  582,  §1141;  1  Hump.  Preo.  72. 

H.  Report  of  Cammisiioners  for  Par- 
tition. 

We,  O.  P.,  Q.  B.,  and  S.  T.,  commis- 
sioners appointed  by  the  (state  the 
court)  to  make  partition  of  the  lands 
and  premises  in  question,  in  the  above 
entitled  cause,  do  certify  and  return 
to  the  said  court  that  after  our  said 
appointment  we  took  and  subscribed 
the  oath  of  office  required  by  law,  and 
then  went  to  the  lands  and  premises 
aforesaid,  and  in  pursuance  of  the  au- 
thority to  us  given  for  that  purpose, 
made  partition  between  the  said  par- 
ties, quality  and  quantity  relatively 
considered,  according  to  the  respective 
rights,  titles  and  interests  of  the  said 
parties  as  ascertained,  declared  and 
determined  by  the  said  court,  of  all, 
etc.  (describing  the  whole  premises  ac- 
curately). And  we  further  certify  and 
return  that  we  caused  the  said  prem- 
ises above  described  to  be  divided  into 

equal    fourth     (or    fifth,    or 

sixth,  or  other,  as  the  case  may  be) 
parts,  quality  and  quantity  relatively 
considered;  and  one  equal  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof) 
to-wit,  all  that  lot,  piece  or  parcel  of 
land,  bounded  and  described  as  follows, 
to- wit  (here  describe  the  share  with 
the  quantity,  courses  and  distances, 
and  a  description  of  the  posts,  stones, 
or  other  monuments  thereof),  we  the 
said  commissioners  allotted  and  as- 
signed to  the  said  A.  B.,  to  hold  to 
him,  his  heirs  and  assigns  in  severalty, 
as  and  for  his  right  and  portion  of 
the  said  lands  and  premises  aforesaid, 
as  the  same  is  adjudged  to  him  by  this 
court.  And  one  other  equal  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof, 
to- wit:  All,  etc.  (describing  the  share 
in  like  manner  as  before),  we  the  said 
commissioners,  allotted  and  assigned  to 
the  said  C.  B.,  to  hold  to  him,  his  heirs 
and  assigns  in  severalty,  as  and  for 
his  right  and  portion  of  the  lands  and 


premises  aforesaid,  as  the  same  is  ad- 
judged to  him  by  this  court.  And  one 
other  equal  fourth  (or  fifth,  or  idxth, 
or  other)  part  thereof,  to- wit:  All,  etc 
(describing  the  share  in  like  manner 
as  before),  we  the  said  commissioners, 
allotted  and  assigned  to  the  said  J.  K., 
to  hold  to  him,  his  heirs  and  assigns  in 
severalty,  and  for  his  right  and  portion 
of  the  lands  and  premises  aforesaid,  as 
the  same  is  adjudged  to  him  by  this 
court;  and  the  remaining  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof, 
to- wit:  All,  etc.  (describing  the  share 
in  like  manner  as  before),  we  the  said 
commissioners  left  undivided,  and  des- 
ignated as  and  for  the  equal  share  and 
portion  of  the  said  owners  who  are 
unknown,  as  the  same  is  adjudged  to 
them  by  this  court.  And  we  the  said 
commissioners  do  further  return,  report 
and  certify  to  the  said  court  the  items 
of  our  charges  as  follows  (here  insert 
a  regular  and  particular  account  of  the 
charges  and  exoenses  nf  making  the 
partition,  specifying  the  items).  In 
testimony  whereof,   we  have  hereunto 

set  our  hands  and  seals  this  

day  of,  etc., ,  in  the  year,  etc. 

(Signatures  and  seals.) 
Burr.    App.    576,     §1128;    1    Hnmph. 
Prec.  76. 

I.    Report     of     Commissioners     That 
Partition  Cannot  Be  Made, 

We,  O.  P.,  Q.  B.,  and  8.  T.,  eom- 
missioners  appointed  by  the  (name  the 
court),  to  make  partition  of  the  lands 
and  premises  in  questicm  in  the  above 
entitled  cause,  do  certify  and  return  to 
the  said  court  that  after  our  appoint^ 
ment  as  such  commissioners  as  afore- 
said, we  took  and  subscribed  the  oath 
directed  by  the  statute  in  saeh  ease 
made  and  provided;  and  then  proceeded 
to  explore  and  examine  the  premises 
in  question,  for  the  purpose  of  making 
division  and  partition  thereof,  agree- 
ably to  the  rule  and  order  of  the  said 
court  to  that  effect  made;  but  having 
ascertained  that  (here  state  the  facts 
and  circumstances  upon  which  the  opin- 
ion of  the  commissioners  is  founded), 
we  are  of  opinion  that  partition  of  the 
said  real  estate  and  premises  in  ques- 
tion in  this  cause  cannot  be  made  with- 
out great  prejudice  to  the  owners  there- 
of; of  which  fact  we  do  hereby  make 
a  return  to  the  said  court  In  writing 
under  our  hands,  pursuant  to  the  direc- 
tions of  the  statute  in  sneh  ease  n^de 
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and  provided.  Dated,  etc.  Burr.  App. 
577,   11128a. 

J.  Order  far  Sale  of  Premises  in 
Partition. 

On  reading  and  filing  the  report  of 
O.  P.,  Q.  B.,  and  S.  T.,  commissioners 
appointed  to  make  partition  of  the 
lands  and  premises  in  question  in  this 
cause,  between  the  said  parties,  where- 
by the  said  commissioners  return  that 
it  appears  to  them  that  partition  of 
the  real  estate  in  question  in  this  cause 
cannot  be  made  without  great  prejudice 
to  the  owners  thereof,  and  the  court 
being  satisfied  that  such  report  is  just 
and  correct,  it  is  ordered,  on  motion 
of  E.  F.,  in  behalf  of  the  said  A.  B., 
that  the  said  commissioners  sell  the 
said  premises  in  question  at  public  auc- 
tion to  the  highest  bidder,  after  giving 
notice  according  to  law,  of  the  time 
and  place  of  such  sale.  Burr.  App. 
583,  11143. 

K.  Beport  of  Commissioners  of  Sale 
in  Partition. 
^  We,  O.  P.,  Q.  B.,  and  S.  T.,  commis- 
sioners appointed  hy  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  'New  York,  to  make  partition  of  the 
lands  and  premises  in  question,  in  the 
above  entitled  cause,  between  the  par- 
ties above  named,  do  certify  and  re- 
tuTjx  to  the  said  court  that  in  pursuance 
of  the  authority  and  directions  to  us 
given  in  the  premises,  we  did,  on,  etc., 
at,  etc.,  expose*  to  sale  all,  etc.  (de- 
scribe the  property  sold  with  the  like 
accuracy  that  would  be  required  in  a 
deed),  and  did  sell  the  same  premises 

at  such  auction  for  the  sum  of 

dollars,  being  the  highest  sum  bid  for 
the  same,  to  H.  I.,  he  being  the  highest 
bidder.  ^If  the  premises  were  sold  in 
parcels,  siate  the  sale  of  each  parcel 
separately,  the  amount  bid  therefor, 
and  who  the  purchaser  was.)  And  we 
do  further  certify  that  due  notice  was 
previously  given  according  to  law,  of 
the  time  and  place  of  such  sale,  by, 
etc.  (state  the  notice).  In  testimony 
whereof,  we  have  hereunto  set  our 
hands,  this day,  etc. 

Sworn,  etc.  •  Burr.  App.  578,  fll28; 
1  Humph.  Pree.  75. 

L.    Order  To  Confirm  Sale. 

On  reading  and  filing  the  report  of 
O.  P.,  Q.  B.,  and  S.  T.,  commissioners 
appointed  to  make  partition  between 
the  said  parties,  of  the  lands  and  prem- 
ises in   question,  whereby   it    appears 


that  (here  insert  the  report  in  sub- 
stance): It  is  ordered,  on  motion  of 
E.  P.,  on  behalf  of  the  said  A.  B.,  that 
the  said  sale  be,  and  the  same  is  hereby 
approved  and  confirmed  by  the  court; 
and  that  the  said  commissioners,  or  any 
two  of  them,  execute  conveyances  to 
the  said  'H.  I.,  for  the  said  premises, 
pursuant  to  such  sale:  And  it  is  fur- 
ther ordered  that  the  costs  and  expenses 
of  the  proceedings  in  this  suit  be  de< 
ducted  from  the  proceeds  of  the  said 
sale  so  made  by  the  said  commissioners, 
and  be  by  them  paid  to  the  said  A.  B., 
or  his  attorney;  and  that  the  said  com- 
missioners also  pay  to  the  said  A.  B., 
or  bring  into  court  for  his  use,  one 
(third)  part  of  the  moneys  arising 
from  said  sale,  after  deducting  there- 
from the  one  (third)  part  of  the  said 
costs  and  expenses:  And  that  they 
pay  in  like  manner  to  the  said  C.  D., 
or  bring  into  court  for  his  use,  one 
(sixth)  part  of  the  moneys  arising  from 
the  said  sale,  after  deducting  therefrom 
the  one  (sixth)  part  of  the  said  costs 
and  expenses;  and  that  the  said  com- 
missioners pay  in  like  manner  to  the 
said  J.  K.,  or  bring  into  court  for 
his  use,  one  (fourth)  part  of  the  mon- 
eys arising  from  the  said  sale,  after 
deducting  therefrom  one  (fourth)  part 
of  the  said  costs  and  expenses:  And 
also  that  they  bring  into  court,  for  the 
use  of  the  said  unknown  owners,  one 
(seventh)  part  of  the  moneys  arising 
from  the  said  sale,  after  deducting 
therefrom  the  one  (seventh)  part  of 
the  said  costs  and  expenses.  Burr. 
App.  583,  §1144;  1  Humph.  Prec.  75. 

M.     Judgment  Record  in  Partition  by 
Default. 
Placita  in  the  usual  form,  of  the  term 

of  interlocutory  judgment.) 

County,  ss.:  Be  it  remembered  that 
in  the  term  of  last  past,  be- 
fore the  justices  of  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  at,  etc.,  on,  etc.  (in  the 
usual  form),  came  A.  B.,  by  E.  P.,  his 
attorney,  and  brought  into  the  said 
court,  before  the  aforesaid  justices 
thereof  then  there,  his  certain  petition 
and  notice  for  the  partition  of  certain 
premises  therein  described,  according 
to  the  provisions  of  the  statute  ''of 
the  partition  of  lands  owned  by  sev- 
eral persons;"  which  said  petition  and 
notice  follow  in  these  words,  that  is 
to  say: 

To  the  supreme  court,  etc.   (here  in-' 
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sert  the  petition,  and  the  notice  sub- 
joined to  it,  and  then  proceed  as  fol- 
lows) : 

And  the  said  A.  B.  prays  the  court 
for  such  order  on  his  said  petition  as 
is  directed  in  and  by  the  said  statute; 
and  also  now  here  presents  to  tne  said 
court  the  following  affidavits  of  the 
service  (and  publication)  thereof,  to- 
wit  (here  insert  them). 

And  hereupon  the  said  court  do  order 
(here  insert  the  rule  or  order  to  appear 
and  plead). 

And  now  at  this  day,  to-wit.  on,  etc., 
at,  etc.,  until  which  day  the  said  0.  D., 
the  said  J.  K.  (and  the  said  owners 
unknown),  defendants  in  this  suit,  had 
leave  to  imparl  to  the  said  petition  of 
the  said  A.  B.,  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said, at,  etc.,  on,  etc.,  comes  the  said 
A.  B.,  by  his  attorney  aforesaid;*  and 
the  said  defendants,  althouf^h  solemnly 
demanded,  come  not,  but  make  default; 
whereby  the  said  A.  B.  remains  there- 
in undefended  against  them:  wherefore 
the  said  A.  B.  ought  to  have  partition 
of  the  said  premises  in  question  in 
this  suit,  according  to  the  prayer  of 
his  said  petition.  And  thereupon  the 
said  A.  B.,  being  thereunto  required 
by  the  court  here,  exhibits  proofs  of 
his  title,  and  an  abstract  of  the  con- 
veyances by  which  the  same  is  held. 
And  now  the  said  court  here,  according 
to  the  directions  of  the  statute  in  such 
case  made  and  provided,  do  ascertain 
from  the  said  proofs  so  taken,  and  do 
declare  their  rights,  titles  and  interests 
of  the  said  parties  to  the  proceedings 
in  this  cause,  the  plaintiff  as  well  as 
defendants,  so  far  as  the  same  have  ap- 
peared, to  be  as  follows,  to-wit  (state 
the  rights  and  interests  of  the  parties 
respectively,  and  the  several  shares  to 
which  they  are  entitled);  and  the  said 
court  now  here  do  determine  the  rights 
of  the  said  parties  to  be  as  above  de- 
clared.* 

Therefore  it  is  considered  that  par- 
tition of  the  said  lands  and  premises 
in  question  in  this  suit  be  made  be- 
tween the  said  parties  in  this  suit,  ac- 
cording to  their  said  respective  rights 
as  aforesaid.  Whereupon,  and  on  the 
prayer  of  the  said  A.  B.,  the  court  now 
here  do  appoint  O.  P.,  of,  etc.,  Q.  B., 
of,  etc.,  and  S.  T.,  of,  etc.,  three  reputa- 
ble freeholders,  commissioners  to  make 
partition  of  the  said  premises  between 


the  said  parties,  quality  and  quantity 
relatively  considered,  according  to  the 
respective  rights  and  interests  of  the 
said  parties,  as  the  same  are  herein  as- 
certained and  determined  by  the  court 
here  (they  leaving  the  said  parcel  of 
the  said  premises  which  shall  remain 
undivided  for  the  said  owners,  whose 
interests  are  unknown,  and  not  ascer- 
tained). And  it  is  commanded  to  the 
said  commissioners  that  they  make  re- 
port of  what  they  shall  do  in  the  prem- 
ises, to  the  justices  of  the  supreme 
court  of  judicature  aforesaid,  at,  etc., 
on,  etc.  The  same  day  is  given  to  the 
parties  aforesaid,  at  the  same  place. 

At  which  day,  before  the  said  just- 
ices of  the  supreme  court  of  judicature 
aforesaid,  at,  etc.,  comes  the  said  A.  B., 
by  his  attorney  aforesaid,  and  the  said 
commissioners,  to-wit,  O.  P.,  Q.  B.,  and 
S.  T.,  now  here  return  a  certain  report 
in  writing,  under  their  hands,  as  fol- 
lows, to-wit  (here  insert  the  report, 
and  then  proceed  as  follows):  which, 
being  seen,  and  mature  deliberation 
thereupon  had,  the  said  return  is  by 
the  court  here  confirmed. 

Therefore  it  is  considered  that  the 
partition  aforesaid  be  firm  and  effectual 
forever,  etc.  And  it  is  further  con* 
sidered  that  the  said  A.  B.  do  recover 

of  the  said  C.  D.  the  sum  of 

dollars  for  the  proportion  of  the  said 
C.  D.  of  the  costs  and  expenses  of  the 
proceedings  aforesaid.  And  also  that 
the  said  A.  B.  do  recover  of  the  said 
J.  K.  (as  in  the  award  of  costs,  etc^ 
against  C.  D.,  then  add  the  like  award 
against  the  owners  unknown,  and  then 
conclude  as  follows):  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided;  and  that  the  said  A.  B. 
have  execution  thereof,  etc.  Burr. 
App.  530,  §1053;  1  Humph.  Prec.  77. 

N.  Judgment  Becord  an  Verdict  in 
Partition, 

(As  in  last  form  to  the  first  *,  then 
enter  the  plea,  and  then  the  order  for 
trial,  and  postea,  the  latter  being  in 
the  usual  form,  to  the  words,  '^say 
upon  their  oath,''  and  then,  if  the  issue 
was  on  a  plea  of  "not  in  possession," 
as  follows):  that  the  said  petitioner 
was  (or,  if  for  defendant,  ''was  not") 
at  the  time  of  presenting  his  said  peti- 
tion, in  the  possession  of  the  aforesaid 
described  premises,  and  every  (or  any) 
part  thereof;  as  the  said  petitioner  hath 
in  his  said  petition  alleged. 

(If  the  issue  was  on  a  plea  of  non 
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tenent  insimul,  the  postea  will  vary, 
thus:  ''that  the  said  defendant  did  [or 
did  not]  hold  the  premises  in  the  peti- 
tion aforesaid  set  forth,  together  with 
the  said  petitioner,  at  the  time  of  the 
commencement  of  the  proceeding's  in 
this  cause  as  alleged  in  the  said  peti- 
tion. ' ') 

(If  the  verdict  was  for  the  plaintiff, 
the  record  after  the  entry  of  the  postea 
concludes  with  the  judgment,  thus): 

Therefore  it  is  considered  that  par- 
tition of  the  said  lands  and  premises 
in  question  in  this  suit  be  made,  etc. 
(as  in  last  form  from  the  last  *  to  the 
end). 

(If  the  verdict  was  for  the  defend- 
ant, the  judgment  is  thus):  Therefore 
it  is  considered  that  the  said  defend- 
ants do  go  thereof  without  day;  and 
that  the  said  petitioner  be  in  mercy, 
etc.  And  it  is  further  considered,  etc, 
(judgment  for  costs).  Burr.  App.  531, 
11054.  — 

rs.    In  Equity.  —  ~~ 

A.    BiU  for  Partition  by  Coheiresses, 

Humbly  complaining,  show  unto  your 

honors  your   orators  and   oratrixes,   T. 

K.,   of,   etc.,  and  C,   his   wife,  L.   G., 

of  ,  and  M.,  his  wife,  and  J. 

v.,  of,  etc.,  widow,  that  W.  S.,  of,  etc., 
deceased,  the  late  father  of  your  ora- 
trixes,  C.  K.^  M.  6.,  and  J.  V.,  and 
also  G.  E.  P.,  wife  of  B.  F,,  of,  etc., 
the  defendants  hereinafter  named,  was 
in  his  lifetime,  and  at  the  time  of  his 
death,  seized  in  fee  simple,  or  of  some 
other  good  estate  of  inheritance  to  him 
and  his  heirs,  of  and  in  all  that  mes- 
suage or  dwelling  house,  etc.,  and  also 
of  and  in  all  that  other  messuage,  etc.; 
all  which  said  messuages,  lands  and 
premises  are  situate,  lying  and  being 
in,  etc.,  and  being  so  seized,  he  the 
said  W.  S.  did  many  years  since  depart 
this  life,  intestate,  leaving  M.  8.,  his 
wife,  and  your  oratrizes  and  their  sis- 
ter £.  F.,  his  four  daughters  and  only 
children  and  coheiresses  him  surviving; 
and  upon  his  death  the  said  messuages, 
etc.,  and  premises  descended  upon  and 
camo  to  your  oratrixes  and  the  said  £. 
F,,  as  such  coheiresses,  subject  only 
to  the  dower  of  their  said  mother  M.  S. 
And  your  orators  and  oratrixes  further 
show  unto  your  honors  that  the  said 
M.  S.,  the  widow  and  relict  of  the  said 
W.  S.,  departed  this  life  some  time  in 
or  about  the  month  of 1  where- 
upon your  orators  and  oratrixes  T.  K. 
and  C,  his  wife,  and  L.  G.,  and  M., 


his  wife,  in  right  of  your  oratrixes  C. 
and  M.,  and  also  your  oratrix  J.  V. 
and  the  said  B.  F.  and  £.,  his  wife, 
in  right  of  the  said  £.,  have  ever  since 
been,  and  now  are,  severally  seized  in 
fee  of  and  in  the  said  messuages,  etc., 
and  premises  in  four  equal  undivided 
parts  or  shares  as  tenants  in  copar- 
cenary. And  your  orators  and  oratrixes 
further  show  that  they  have  frequently 
applied  unto  and  requested  the  said  H. 
F.  and  £.,  his  wife,  to  join  and  concur 
with  your  orators  and  oratrixes  in  mak- 
ing a  fair,  just  and  equal  partition  of 
the  said  premises  between  them,  in 
order  that  their  respective  shares  and 
proportions  thereof  may  be  allotted, 
held  and  enjoyed  in  severalty.  And 
your  orators  and  oratrixes  well  hoped 
that  the  said  B.  F.  and  E.,  his  wife, 
would  have  complied  with  such  their 
reasonable  requests,  as  in  justice  and 
equity  they  ought  to  have  done.  But 
now  so  it  is,  etc.,  etc.,  they  the  said 
defendants  absolutely  refuse  to  comply 
with  such  your  orators'  and  oratrixes* 
reasonable  requests  as  aforesaid,  pre- 
tending that  your  orators  and  oratrixee 
and  the  said  defendants  have  ever  since 
the  death  of  the  said  W.  S.  and  M.  S. 
respectively,  their  said  father  and  ' 
mother,  deceased,  constantly  and  regu- 
larly divided  the  yearly  rents  and 
profits  of  all  the  said  messuages,  etc., 
and  premises  equally  between  them, 
and  that  it  will  not  be  to  the  benefit 
or  advantage  of  either  of  them  to  make 
an  actual  partition  thereof.  Whereas 
your  orators  and  oratrixes  charge,  and 
so  the  truth  is,  that  a  fair,  just  and 
equal  partition  of  the  said  premises 
will  tend  greatly  to  the  benefit  and 
advantage  of  your  orators  and  ora- 
trixes and  the  said  defendants,  but 
they  the  said  defendants,  under  divers 
frivolous  pretenses,  absolutely  refuse  to 
join  or  concur  with  your  orators  and 
oratrixes  therein.  All  which  actings, 
etc. 

And  that  a  commission  of  partition 
may  be  issued  out  of  and  under  the  seal 
of  this  honorable  court,  and  directed  to 
certain  commissioners  therein  named,  to 
divide  and  allot  the  said  messuages, 
etc.,  and  premises  in  equal  fourth  parts 
or  shares;  and  that  one  full  and  equal 
fourth  part  or  share  may  be  allotted 
and  conveyed  unto  your  orator  and  ora- 
trix, I.  K.  and  C,  his  wife,  and  th« 
heirs  and  assigns  of  your  oratrix  C.  K.; 
that  one   other  full  and  equal   fourth 
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part  or  share  may  be  allotted  and  con- 
veyed unto  your  orator  and  oratriz, 
L.  G.  and  M.,  his  wife,  and  the  heirs 
and  assigns  of  your  oratrix  M.  G.;  and 
that  one  other  full  and  equal  fourth 
part  or  share  may  be  allotted  and  con- 
veyed unto  your  oratrix  J.  V.,  her  heirs 
and  assigns;  and  that  your  orators  and 
oratrixes,  T.  K.  and  C,  his  wife.  L.  G. 
and  M.,  his  wife,  and  J.  V.,  may  sev- 
erally hold  and  enjoy  their  respective 
allotments  of  the  said  premises  accord- 
ing to  the  natures  thereof  in  severalty; 
and  that  all  proper  and  necessary  con- 
veyances and  assurances  may  be  exe- 
cuted for  carrying .  such  partition  into 
effect,  etc.  May  it  please,  etc.  3  Dan. 
Oh.  PI.  &  Pr.  (Perkins'  ed.)  2059.  2060. 

B.  Decree  for  Partition  and  CommiS' 
sion  To  Issue. 

The  court  doth  order  that  a  com- 
mission issue,  directed  to-  certain  com- 
missioners to  be  therein  named,  to  di- 
vide the  estate  in  question  into  moie- 
ties: And  that  one  moiety  thereof  be 
allotted  as  the  share  of  the  plaintiffs, 
and  the  other  moiety  thereof  as  the 
share  of  the  defendants;  and  that  the 
plaintiffs  and  defendants  hold  and  en- 
joy their  respective  moieties  in  sev- 
eralty, according  to  such  allotments; 
and  that  they  execute  mutual  convey- 
ances to  each  other  of  such  respective 
moieties,  according  to  their  respective 
interests  therein,  such  conveyances  to 
be  settled  by  the  said  master  (or  the 
court,  or  judge).  (If  no  infants  or 
married  women  interested,  add:  in  case 
the  parties  differ  about  the  same);  and 
it  is  farther  ordered  that  all  deeds  and 
writings  relating  to  the  said  estate, 
in  the  custody  or  power  of  any  of  the 
parties,  be  produced  before  the  com- 
missioners upon  oath,  as  they  shall  re- 
quire: And  it  is  further  ordered  that 
the  commissioners  be  at  liberty  to  ex- 
amine witnesses  upon  oath,  and  take 
the  depositions  in  writing,  and  return 
the  same  with  the  commission.  Liberty 
to  apply.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2258. 

X.    "Under  Codes. 

A.  Complaint  for  Partition,  General 
Form, 

I.  That  the  plaintiff,  and  the  defend- 
ants Y.  and  Z.,  own  and  possess,  as 
joint  tenants  (or  as  tenants  in  com- 
mon) the  following  described  premises 
(particular  description  of  the  prem- 
ises); and  that  the  plaintiff  is  desirous 
of  a  partition  of  the  same. 


II.  That  the  plaintiff  haii  an  estate 
of  inheritance  therein  of  one  undivided 
fourth  interest  in  the  fee  thereof  (or 
other  estate). 

m.  That  each  of  the  defendants 
(cotenants  have  a  similar  estate  of  one 
undivided  fourth  interest  in  the  same 
(or  otherwise), 

(Where  there  are  unknown  owners.) 
IV.  That  W.  X.,  who,  in  his  lifetime, 
had  an  estate  of  inheritance  therein  of 
one  undivided  fourth  interest  in  the 
fee  (or  otherwise),  several  years  since 

removed  from   this  state  to  . 

That  he  subsequently  married,  and  had 
children,  some  of  whom  are  now  living; 
but  their  names  and  places  of  residence 
are  wholly  unknown  to  the  plaintiff!, 
and,  although  he  has  made  diligent  in- 
quiries for  that  purpose,  he  cannot  as- 
certain the  same,  or  either  of  them. 
That  said  W.  X.  and  his  said  wife  are 
now  dead;  and  that  said  children  and 
heirs,  or  the  heirs  at  law  of  any  who 
may  be  dead,  are  collectively  entitled 
to  the  undivided  fourth  part  of  said 
premises  to  which  said  W.  X.  would 
be  entitled  if  living. 

(Where  an  infant  is  a  party.)  V. 
That  the  plaintiff  owns  no  other  land 
in  this  state  in  common  with  the  said 
(cotenants). 

(Where  the  lands  are  subject  to 
dower.)  VI.  That  the  defendant 
(doweress)  is  the  widow  of  M.  N.,  the 
father  of  the  said  (cotenants),  from 
whom  they  inherited  said  premises; 
and,  as  such  widow,  claims  a  right  of 
dower  which  has  not  been  admeasured 
in  (the  following  described  part  of) 
said  premises. 

(Where  they  are  subject  to  a  judg- 
ment.) Vn.  That  the  defendant 
(judgment  creditor)  holds  a  judgment 
recovered  by  him  (or  by  one  M.  N., 
and  thereafter  duly  assigned  to  him), 

duly  given  in  the  court   (or, 

in  an  action  before  O.  P.,  justice  of 
the    peace    in    and    for   the     town     of 

),    on    or    about    the  

day  of  


-,  18 — ,  against  (one  or 
more  of  the  cotenants),  for  the  sum  of 
■  dollars;  which  judgment  was, 

on  the day  of ,  18 — , 

docketed  in  said  county  of  (the  place 
where  the  premises  are  situated),  and 
remains  unpaid  and  unsatisfied  of  rec- 
ord. 

(Where  they  are  subject  to  a  mort- 
gage.) Vin.  That  the  defendant 
(mortgagee)    holds    a    mortgage     upon 
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the   said  interest  of   (one  of  the  co- 

tenants)   for  dollars,  payable 

on  the day  of ,  18 — ^ 

with  interest   from   the  day 

of  '- y  18—. 

(Wherefore  the  plaintiff  asks  judji^- 
ment  for  (an  accounting,  and)  a  parti- 
tion and  division  of  said  premises  ae- 
cording  to  the  respective  rights  of  said 
parties;  or,  if  a  partition  cannot  be  had 
without  material  injury  to  those  rights, 
then  for  a  sale  of  said  premises,  and  a 
division  of  the  proceeds  between  the 
X)arties  according  to  their  rights,  after 
payment  of  the  costs  of  this  action. 
1  Abb.  Forms  606. 

B.    Complaint   for  Partition,   Setting 
Forth  Sources  of  Title. 

I.     That  on   or  about  the  ■ 

day   of  -,    18 — ,    C.   B.,     being 

owner  in  fee  of  the  real  property  here- 
inafter described,  died  intestate  as  to 
the  same,  which  real  property  is  de- 
scribed as  follows  (description). 

IL  That  the  said  C.  B.  left  W.  B., 
his  widow,  one  of  the  defendants,  who 
is  entitled  to  dower  in  said  premises. 

m.  That  subject  to  said  dower  the 
premises  descended  to  the  following 
named  persons,  the  only  heirs  of  the 
deceased: 

1.  The  plaintiff  A.  B.,  who  is  a  son 
of  said  C.  B..  deceased. 

2.  The  defendant  E.  B.,  a  daughter 
of  the  said  C.  B.,  deceased,  and  wife  of 

one  L.  B.,  of  county,  in  the 

state  of  . 

3.  The  defendants  F.  M.  and  G.  M., 
minor  children  of  one  F.  B.,  a  daughter 
of  said  C.  B.,  deceased.  The  said  F.  B. 
intermarried  with  the  defendant  H.  M.^ 
and  afterwards  died  intestate,  leaving 
issue  of  said  marriage  F.  M.  and  G.  M., 
her  only  children  and  heixs,  who  reside 

in   the   county   of  ,    and    for 

whom  their  father  H.  M.,  who  resides 
in  county,  has  been  duly  ap- 
pointed guardian  by  the  probate  court 
of  said  county.  The  said  H.  M.  is  ten- 
ant by  the  curtesy  of  the  estate  of 
said  children. 

4.  G.  B.,  son  and  only  heir  of  one 
H.  B.,  deceased.  The  said  H.  B.  was  a 
son  of  said  D.  B.,  deceased.  The  said 
G.  B.,  after  said  estate  was  cast  upon 
him  by  descent  as  aforesaid,  conveyed 
his  estate  in  said  premises,  by  deed 
duly  executed,  to  the  defendant  X., 
who  resides  in  . 

IV,     The  parties  above  named  have 


now  the  following  undivided  estate  in 
said  premises: 

1.  The  plaintiff,  one  undivided 
(fourth)   in  fee. 

2.  The  defendant  E.  B.,  one  un- 
divided (fourth)  in  fee. 

3.  The  defendants  F.  M.  and  G.  M., 
each  one  undivided  (eighth)  in  fee, 
subject  to  the  curtesy  of  their  father 
H.  M. 

4.  The  defendant  X.,  one  undivided 
(fourth)  in  fee. 

(Allege  specific  incumbrances,  and 
demand  relief  as  in  preceding  form.) 
1  Abb.  Forms  608. 

C.    Affidavit  To  Move  for  Judgment, 
or  for  Preliminary  Beference  in 
Partition. 
M.  N.,  plaintiff's  attorney  herein,  be- 
ing duly  sworn,  says: 

I.  That  this  action  is  brought  for  a 
partition  (or  for  a  partition  or  sale) 
of   real   property  situate   in   the   town 

of  ,  and  county  of  . 

owned  by  the  plaintiff  and  the  defend- 
ants W.  X.  and  Y.  Z.  as  tenants  in 
common,  and  in  which  the  defendant 
U.  V.  has  an  estate  of  dower  (or  other- 
wise briefly  indicate  nature  of  prop- 
erty and  ownership). 

II.  That  a  notice  of  the  pendency 
of  this  action,  a  copy  whereof  is  hereto 
annexed,  was  filed  in  the  office  of  the 

clerk  of  the  county  of ,  more 

than  twenty  days  since,  and  at  or  after 
the  time  of  filing  the  complaint. 

in.  That  all  the  defendants  are  of 
full  age  (except  the  defendant  W.  X.). 

IV.  That  all  the  defendants  have 
been  duly  personally  served  within  this 
state  with  the  summons  (and  complaint 
herein),  more  than  twenty  days  since, 
as  appears  by  the  affidavit  of  O.  P, 
annexed  (except  the  defendant  U.  V., 
who  was  duly  served  by  publication 
more  than  twenty  days  since,  as  ap- 
pears by  the  affidavits  of  O.  P.  and 
Q.  B.  annexed). 

V.  That  none  of  the  defendants 
herein  have  appeared,  except  the  de- 
fendants (naming  those  to  whom  no- 
tice of  the  motion  has  been  given); 
and  none  of  the  defendants  have  an- 
swered or  demurred,  except  the  defend- 
ant W.  X.,  who,  by  his  guardian,  has 
put  in  the  usual  general  answer,  not 
controverting  any  material  allegation 
of  the  complaint. 

(Where  a  sale  is  deemed  necessary, 
add):  VI.  That  (one  of  the  several 
parcels)    the    land    mentioned    in     the 
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complaint,  and  of  which  partition  is 
sought  herein  (to-wit,  designating  one, 
and  which  exceeds  in  value  the  share 
to  which  either  of  the  parties  hereto 
will  be  entitled),  is  so  circumstanced 
that  actual  partition  thereof  cannot  be 
made  without  great  prejudice  to  the 
owners,  as  deponent  (is  advised  and) 
believes,  after  due  regard  being  had 
to  the  power  of  the  court  to  decree 
compensation  for  equality  of  partition, 
and  to  the  ability  of  the  parties  to  pay 
reasonable  compensation  to  produce 
such  equality. 

(Or,  where  several  plaintiffs  desire 
their  shares  set  off  in  common,  it  may 
be  alleged  here.)     2  Abb.  Forms  524. 

D.     Order   That  Actual  Partition  Be 
Made, 

This  action  having  been  brought  on 
for  hearing  upon  the  pleadings  and 
proceedings  and  the  report  of  B.  P., 
the  referee  herein  (and  on  the  excep- 
tions taken  by  W.  X.,  and  by  S.  T.,  a 
creditor  having  a  specific  lien  upon 
the  share  of  W.  X),  by  which  report, 

dated   the  day  of  — -, 

it  appears  (here  may  briefly  recite  the 
findings  as  to  the  rights  of  the  parties, 
and  the  practicability  of  actual  par- 
tition), and  on  reading  and  filing  proof 
of  due  service  of  notice  of  this  mo- 
tion on  all  the  defendants  who  have 
appeared,  now,  on  motion  of  M.  N.  for 
the  plaintiff,  after  hearing  O.  P.  for 
the  defendant  W.  X.  (or  no  one  appear- 
ing)  in  opposition, 

It  is  ordered  and  adjudged  (that  said 
exceptions  be  disallowed  and  overruled, 
and  that  said  report  be,  and  the  same 
hereby  is,  in  all  respects  confirmed, 
and)  that  the  rights  and  interests  of 
the  several  parties  to  this  action,  in 
and  to  the  (several  parcels  of)  land 
described  in  the  complaint  in  this  ac- 
tion, are  as  stated  and  set  forth  in  the 
said  referee's  report.* 

And  it  is  further  ordered  and  ad- 
judged that  partition  be  made  of  the 
lands  and  premises  mentioned  and  set 
forth  in  the  complaint  in  this  action, 
and  hereinafter  described,  among  the 
parties  to  this  action,  according  to  their 
respective  rights  and  interests  as  the 
same  were  reported  by  the  said  ref- 
eree, and  have  been  thus  ascertained 
by  this  court  and  established  by  this 
judgment. 

And  it  is  further  ordered  that  G.  H., 


L  J.  and  K.  L.,  three  reputable  free- 
holders of  the  county  of  ^  be, 

and  they  are  hereby  appointed  com- 
missioners for  the  purpose  of  making 
such  partition;  that  the  said  commis- 
sioners, before  proceeding  to  the  exe- 
cution of  their  duties  as  such,  shall 
severally  be  sworn  or  affirmed  before 
some  officer  authorized  by  law  to  ad- 
minister oaths,  honestly  and  impar* 
tially  to  execute  the  trust  reposed  in 
them,  and  to  make  partition  as  directed 
by  this  court;  and  that  such  oaths  or 
affirmations  be  filed  with  the  clerk  of 

this  court  (in  the  county  of ), 

at  or  before  the  coming  in  of  the  re- 
port of  the  said  commissioners,  here- 
inafter directed  to  be  made;  and  that 
the  said  commissioners  shall  divide  the 
said  lands  and  premises  into  equal 
parts,  quantity  and  quality  relatively 
considered,  and  that  they  allot  to  the 
plaintiff  one  of  the  said  equal  ^——^ 
parts  of  the  said  premises,  and  to  each 
of  the  defendants  U.  V.,  W.  X.  and 
Y.  Z.,  one  of  the  said  equal  ■ 

parts  of  the  said  premises;  to  be  held 
and  enjoyed  by  the  said  parties  in 
severalty,  according  to  their  rights  and 
interests  therein  so  ascertained  and  de- 
termined as  aforesaid  (where  several 
shares  are  to  be  set  off  in  common,  say: 
and  that  they  allot  to  the  plaintiffs  A. 

B.  and   C.   D.   two   of  the   said   equal 

parts  of  said  premises,  to  be 

held  and  enjoyed  by  them  as  tenanta 
in  common  without  partition  or  appor- 
tionment   as   between   said   A.   B.   and 

C.  D.),  and  that  the  said  commission- 
ers shall  designate  the  part  or  por- 
tions so  allotted  to  each  of  the  said 
parties,  and  the  boundaries  thereof,  by 
sufficient  description  and  monuments. 

And  it  is  further  ordered  that  the 
said  commissioners  make  a  full  report 
to  this  court  of  their  proceedings,  speci- 
fying therein  the  manner  in  which  they 
shall  have  obeyed  this  order,  and  de- 
scribing the  lands  divided,  and  the 
parts  or  shares  allotted  to  each  party, 
with  the  quantity,  courses  and  dis- 
tances of  each,  and  a  description  of 
the  posts,  stones  or  other  monuments 
thereof,  and  the  items  of  their  charges 
in  the  premises.  That  the  said  com* 
mission ers,  or  such  two  of  them  as  shall 
sign  the  report,  do  acknowledge  the 
same,  or  cause  it  to  be  proven  in  the 
same  manner  that  deeds  are  required 
to  be  acknowledged  or  proven,  to  en- 
title  the  same  to   be   reported,  beforo 
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some  officer  authorized  to  take  the 
proof  or  acknowledgment  of  deeds,  and 
that  snch  report  be  filed  in  the  office 
of    the    clerk    of    this   court     (in    the 

county  of ).    That  all  the  said 

commissioners  do  meet  together  in  the 
performance  of  any  of  their  duties  un- 
der this  order,  but  that  the  acts  and 
decisions  of  a  majority  of  such  com- 
missioners, when  so  met,  shall  be  valid. 

And  it  is  further  ordered  that  the 
said  commissioners  be  authorized  to 
employ^  a  surveyor  and  to  cause  all 
necessary  maps  and  surveys  to  be  made. 
And  all  the  parties  in  this  action  shall 
produce  to  and  leave  with  the  said 
commissioners  for  such  time  as  the 
commissioners  shall  deem  reasonable, 
all  deeds,  writings,  surveys  or  maps 
relating  to  the  said  premises,  or  any 
part  thereof. 

And  it  is  further  ordered  and  ad- 
judged that  in  case  partition  of  such 
premises  cannot  be  made  with  perfect 
equality  between  the  said  parties,  ac- 
cording to  their  respective  rights  and 
interests  therein,  unless  compensation 
be  made  by  one  or  more  of  the  said 
parties  to  the  other  of  them,  for  equal- 
ity of  partition,  that  then  and  in  that 
case  the  said  commissioners,  or  such 
two  of  them  as  may  make  said  parti- 
tion, ascertain  and  report  the  proper 
compensation  which  ought  to  be  made 
for  equality  of  partition;  and  by  which 
of  the  parties  the  same  should  be  paid, 
and  to  which  the  same  ought  to  be 
allowed.  But  the  said  commissioners 
shall  not  report  compensation  to  be 
paid  by  an  infant  for  equality  of  par- 
tition, unless  it  satisfactorily  appears 
to  them  that  he  or  they  have  sufficient 
personal  estate  to  pay  the  same,  and 
his  or  their  shares  of  the  costs  and 
expenses  of  this  action,  and  all  other 
'liens  on  his  or  their  share  of  the  prem- 
ises, except  in  cases  where,  from  the 
situation  of  the  property  and  interests 
of  the  parties,  it  cannot  be  charged 
upon  the  share  of  an  adult. 

And  it  is  further  ordered  that  a  com- 
mission issue  out  of  this  court,  and 
under  its  seal,  directed  to  said  (nam- 
ing commissioners),  authorizing  and 
directing  them  to  make  partition  of 
said  premises  in  the  manner  above  di- 
rected. 

The  premises  of  which  partition  is 
hereby  ordered  are  described  as  follows 
{description).     2  Abb.  Forms  530. 

50 


ZI.    GKiardiaiui  Ad  Litem. 

A.    petition     for     Appointment     of 
Guardian  in  Partition. 
To  the   (justices  of  the  supreme  court 
of  judicature   of  the  people  of  the 
state  of  New  York): 

A.  B.,  of  ,  respectfully  rep- 
resents that  he  intends  to  apply  to  this 
honorable  court  for  a  division  and  par- 
tition of  certain  premises,  to- wit  (here 
describe  the  premises,  and  state  the 
rights  of  parties,  etc.,  as  in  the  peti- 
tion for  partition):  according  to  the 
respective  rights  of  the  said  parties 
interested  therein;  and  for  a  sale  of 
such  premises,  if  it  shall  appear  that  a 
partition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners;  that 
O.  P.  is  a  minor,  who  should  be  a  party 
to  the  proceedings  on  that  application, 
and  that  at  least  ten  days'  notice  has 
been  served  on  the  said  O.  P.  (or  **on 

,  the  general  guardian  of  the 

said  O.  P.")  of  an  intention  to  apply 
to  this  honorable  court  for  an  order 
therein  mentioned,  that  the  said  court 
shall  appoint  a  suitable  and  disinter- 
ested person  to  be  a  guardian  for  the 
said  minor,  for  the  special  purpose  of 
taking  charge  of  the  interests  of  the 
said  minor  in  relation  to  the  proceed- 
ings for  a  partition. 

The  said  A.  B.  therefore  prays  that 
this  honorable  court  may  appoint  a 
suitable  and  disinterested  person  to  be 
a  guardian  for  the  said  minor,  for  the 
special  purpose  of  taking  charge  of 
the  interests  of  the  said  minor,  in  rela- 
tion to  the  proceedings  for  a  partition 
of  the  premises  herein  above  specified. 

Dated,  etc.  A.  B. 

E.  P.,  attorney.  Burr.  App.  552, 
§1085. 

B.  Order  for  Appointment  of  Guard- 

ian in  Partition. 
In    the    matter   of   the    application    of 
A.    B.    for   the     appointment     of     a 
guardian  for  O.  P.,  a  minor,  etc. 

B.  P.,  attorney. 
On  reading  and  filing  the  representa- 
tion of  the  said  A.  B.,  showing  that  he 
intends  to  apply  to  this  court  for  a 
division  and  partition  of  certain  prem- 
ises in  the  said  representation  specified; 
and  that  the  said  O.  P.  is  a  minor  who 
should  be  a  party  to  the  proceedings 
thereon,  and  on  filing  the  affidavit  of 
.the  said.  A.  B.  whereby  it  is  satisfac- 
torily proved  that  due  notice  has  been 
served  on  the  said  0.  P.  (or  on 
f  the  general  guardian  of  the 
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said  O.  P.),  of  an  intention  to  apply 
to  this  court  for  the  order  therein  men- 
tioned: On  motion  of  £.  F.,  on  behalf 
of  the  said  A.  B.,  it  is  ordered  that 
I.  J.y  a  suitable  and  disinterested  per- 
son, be,  and  he  is  hereby  appointed  to 
be  guardian  for  the  said  O,  P.  for  the 
special  purpose  of  taking  charge  of 
the  interests  of  the  said  0.  P.  in  rela- 
tion to  the  proceedings  for  a  partition 
of  the  premises  before  mentioned;  and 

that   he,   with  y  of,   etc.,  and 

,  of,  etc.,  shall  execute  a  bond 

in  due  form  of  law,  in  the  penalty  of 
dollars,  before  he  shall  exe- 
cute the  duties  of  his  said  office,  and 
the  same  shall  be  filed  with  the  clerk 
of  this  court,  at,  etc.  Burr.  App.  545, 
§1077;   1  Humph.  Prec.  68. 

C.    B<md  of  Gwirdian  in  Fariiiion, 

Know  all  men  by  these  presents  that 
we,  I.  J.,  of,  etc.  (names  and  residences 
of  obligors),  are  held  and  firmly  bound 
unto  (the  people  of  the  state  of  New 
York,  or  as  directed  by  law),  In  the 
Bum  of  (such  sum  as  the  court  may 
direct)  to  be  paid  to  the  said  (people) ; 
to  which  payment  well  and  truly,  etc. 
(penal  part  in  the  usual  form). 

Whereas  the  above  bounden  I.  J.  has 
been  appointed  by  an  order  of  the 
(supreme    court    of   judicature    of   the 

said   people),   made   the  day 

of ^  etc.,  on  the  application  of 

A.  B.,  to  be  guardian  for  O.  P.,  a  minor, 
for  the  special  purpose  of  taking  charge 
of  the  interests  of  the  said  O.  P.,  m 
relation  to  the  proceedings  for  a  par- 
tition, in  the  said  order  mentioned: 

Now  therefore  the  condition  of  the 
above  obligation  is  such  that  if  the 
above  bounden  I.  J.  shall  faithfully 
discharge  the  trust  so  committed  to 
him  ana  shall  render  a  just  and  true 
account  of  his  guardianship,  in  all 
courts  and  places,  when  thereunto  re- 
quired, then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 
(witnesses). 

Burr.  App.  514,  fl033. 


I.    Dedaratioiifl,  931 

A.  By  Surviving  Partner,  931 

B.  Count  on  Promise    to    Surviving 

Partner,  931 


C.  Against  Surviving  Partner,  932 

D.  Count  on  Promise    by    Surviving 

Partner,  932 

n.    OomplaiiitSy  933 

A.  Commencement,     by    or    Against 

Partner,  933 

B.  Alleging  Partn^ship,  933 

C.  By  Surviving  Partner,  933 

D.  To  Dissolve  Partnership,  933 

E.  For  Dissolution  and  Accounting, 

934 

F.  To  Enjoin  Late    Partner    From 

Continuing  Business,  934 
O.    By    Administrator    of    Deceased 
Partner  Against  Survivor,  935 

HL    Answon^  936 

A.  Overdrawing  Done  by  Assent,  936 

B.  Term  Not  Expired,  936 

C.  Denial  of  Partnership,  936 

IV.  Bill%  936 

A.  For  Dissolution  and  To  Mestrom 

Collecting  DebU,  936 

B.  Prayer  After  Dissolution  far  Ajo^ 

counting  and  lAen,  938 

C.  Prayer  for  Accounting,    MeoeHfer, 

and  Injunction,  938 

V.  Decrees^  938 

A.  For    Account    of    Dealings    and 

Transactions,  938 

B.  Requiring  Surviving    Partner    To 

Account,  939 

G.  For  Dissolution,  939 

D.  Infants     Declared     Entitled      to 

Profit  Against  Survivor,  939 

E.  House   Declared  Partnership    As- 

sets, 940 

F.  Declaring  Partnership  Eedlty   To 

Be  PersotuUty,  940 

CBOSS-REFEBENGES: 

Abrbst  in  Civil  Cases: 

Affidavit   To  Obtain   Arrest,   Money 
Received  in  Trust  by  Partners. 
Bankbuptcy: 

Proof  of  Debt  by  Partnership. 
Bills  and  Notes: 

Complaint  on  Note  Made  by  Part- 
ners; 

Complaint  on  Note  Made  by  Part- 
ners, Averring  Partnership; 

Complaint  by  Partners  on  Note  Pay- 

.    able  to  Order  of  Firm  Name; 

Complaint  by  Surviving  Partner  on 
Note  Payable  to  Order  of  Late 
Firm; 

Complaint  by  Receiver  Against  Payee, 
Against  Partners,  Makers; 

Answer,  WTongfal  Transfer  by 
Partner. 
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aARNISHKEMt: 

Motion    To   Dismiss   "Writ    by    Gar- 
nishee,  Debt^   if   Any,    a   Balance 
in  Partnership  Aeeo.unt. 
Indemnity: 

Complaint  by    Retiring    Partner    on 
Bond  To  Indemnity; 

Complaint  by  Retiring    Partner    on 
Remaining  Partners*   Promise    To 
Indemnify  Him  Against  Damage. 
Injunctions: 

Prayer  for  Injunction   Against    Re- 
ceiving Partnership  Debts   (a,  b); 

Injunction  Against  Interfering  With 
Partnership  Matters; 

Injunction  Against  Interfering  With 
Partner's  Rights. 
Receivers  : 

Order  for  Appointment  of  Receiver 
of  Partnership  Business. 
References  : 

Report   of    Referee    la    Partnership 
Cause; 

Order  of  Reference  for  Accounting  in 
Partnership  Cause; 

Referee's   Report   on  Aceoimting  in 
Partnership*  Caose. 

L  Deciaratioiifl. 
A.  Declaration  by  SwrvMnff  Partner, 
For  that  whereas  the  said  defendant 
in  the  lifetime  of  one  E.  F.  since  de- 
ceased, to-wit,  on,  etc.,  at,  etc.  (venue) 
was  indebted  to  the  said  plaintiff  and 

the  said  B.  F.  in  the  sum  of  £ 

of  lawful  money  of  Great  Britain,  for 
the  work  and  labor,  care,  and  diligence, 
of  the  said  plaintiff  and  E.  F.  by  the 
said  plaintiff  and  £.  F.  before  that  time 
done,  performed)  and  bestowed  for  the 
said  defendant,  and  at  his  special  in- 
stance and  request.  (Any  other  debt, 
"as  for  goods  sold,"  etc.,  is  to  be  de- 
scribed in  the  same  manner.)  And  be- 
ing so  indebted,  he  the  said  defendant 
in?  consideration  thereof,  afterwards, 
and  in  the.  lifetime  of  the  said  E.  F., 
to-wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (venue)  aforesaid,  undertook, 
etc.  (laying  the  promises  to  both  the 
partners).  The  quantum  meruit  is  as 
follows,  "and  whereas  also  afterwards, 
and  in  the  lifetime  of  the  said  E.  F. 
since  deceased,  to^wit,  on  the  day  and 
year  aforesaid,  at,  etc.  (venue)  afore- 
said, in  consideration  that  the  said 
plaintiff  and  E.  F.  at  the  like  special 
instance  and  request  of  the  said  de- 
'fendant,  had  before  that  time  done, 
etc.  (Here  state  the  subject-matter  of 
the  debt,  and  the  promise  to  have  been 
made  to  both  the  partners.)     And  the 


said  plaintiff  avers,  that  he  the  said 
E.  F.  in  his  lifetime,  therefore  reason- 
ably deserved  to  have,  etc.,  whereof  the 
said  defendant  afterwards,  and  in  the 
lifetime  of  the  said  E.  F.,  to-wit,  on 
the  day  and  year  aforesaid,  there  had 
notice.  (Here  insert  the  account  stated, 
with  both  the  partners,  and  the  prom- 
ise to  them;  and  if  the  transaction  be 
for  goods  sold,  etc.,  or  on  the  money 
counts,  such  counts  are  to  be  framed  as 
above.  State  the  breach  thus.)  Never- 
theless the  said  defendant  not  regard- 
ing his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff 
and  E.  F.  in  the  lifetime  of  the  said 
E.  F.  and  the  said  plaintiff,  since  the 
death  of  the  said  E.  F.  in  this  behalf, 
hath  not  as  yet  paid  the  said  several 
sums  of  money,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff  and  E.  F.  or  either  of  them 
(although  often  requested  so  to  do); 
but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  doth  refuse  to  pay 
the  same  to  the  said  plaintiff,  to  the 
damage     of     the     said     plaintiff     of 

£ ^— —  and  therefore  he  brings  his 

suit,''  etc.    2  Chit.  PI.  91. 

B.  Count  on  Promise  to  Surviving 
Partner, 

And  whereas  also  the  said  defendant 
afterwards,  and  in  the  lifetime  .of  the 
said  E.  F.  deceased,  to-wit,  on  the  day 
and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  was  indebted  to  the  said 
plaintiff  and  E.  F.  in  the  further  sum 

of  £ — of  like  lawful  money,  for 

the  work,  labor,  care,  and  diligence, 
of  the  said  plaintiff  and  E.  F.  by  them 
before  that  time  done,  performed,  and 
bestowed  for  the  said  defendant,  and 
at  his  special  instance  and  request; 
and    Also     in     the     further     sum     of 

£ of  like  lawful    money,    for 

divers  goods,  merchandise  and  chat- 
tels, by  the  said  plaintiff  and  E.  F.  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant,  and  at  his  like 
special  instance  and  request;  and  also 

in    the    further   sum    of   £ of 

like  lawful  money,  for  money  by  the 
said  plaintiff  and  the  said  E.  F.  before 
that  time  lent  and  advanced  to,  and 
paid,  laid  out,  and  expended  for  the 
said  defendant,  and  at  his  like  special 
instance  and  request;  and  also  in  the 
further  sum  of  £ of  like  law- 
ful money  for  the  money  by  the  said 
1  defendant  before  that  time  had  and  re- 
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ceived,  to  and  for  the  use  of  the  said 
plaintiff  and  the  said  E.  F.  And  the 
said  defendant  being  so  indebted,  and 
the  said  several  sums  of  money  in  this 
count  mentioned,  being  and  remaining 
wholly  due,  unpaid  and  unsatisfied,  he 
the  said  defendant  in  consideration 
thereof  aftejr wards,  and  after  the  death 
of  the  said  E.  F.,  to-wit,  on,  etc.,  at, 
etc.  (venue)  aforesaid,  undertook  and 
then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sev- 
eral sums  of  money  in  this  count  men- 
tioned, when  he  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. (Add  the  account  stated  with 
the  plaintiff  of  moneys  due  to  him 
only,  and  in  the  breach  refer  only  to 
the  counts  in  which  the  promises  are 
stated  to  have  been  made  to  the  plaint- 
iff alone,  and  conclude  as  usual.)     To 

the  damage  of  the  plaintiff  of  £ — , 

and  therefore  he  brings  his  suit,  etc.  2 
Chit,  PL  92. 

C.  Declaration  Against  Surviving 
Partner. 

For  that  whereas  the  said  defend- 
ant and  one  E.  F.  in  his  lifetime,  now 
deceased,  and  whom  the  said  defendant 
hath  survived,  on,  etc.,  at,  etc.,  were 
indebted  to  the  said  plaintiff  for  the 
work  and  labor,  care,  and  diligence,  of 
the  said  plaintiff  by  the  said  plaintiff 
before  that  time  done,  performed  and 
bestowed,  for  the  said  defendant  and 
E.  F.  at  their  special  instance  and  re- 
quest; and  being  so  indebted,  they  the 
said  defendant,  and  E.  F.  in  considera- 
tion thereof,  afterwards,  and  in  the 
lifetime  of  the  said  E.  F.,  to-wit,  on 
the  day  and  year  aforesaid,  at,  etc., 
aforesaid  undertook,  etc.  Quantum 
meruit  as  follows:  And  whereas  also 
afterwards,  and  in  the  lifetime  of  the 
said  E.  F.,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.,  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at 
the  like  special  instance  and  request 
of  the  said  defendant  and  E.  F.  had 
before  that  time  done,  performed,  and 
bestowed  other  his  work  and  labor  for 
the  said  defendant  and  E.  F.  they  the 
said  defendant  and  E.  F.  undertook, 
and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  so  much 
money  as  he  therefore  reasonably  de- 
served to  have  of  the  said  defendant 
and  E.  F.;  and  the  said  plaintiff  avers, 
that  he  therefore  reasonably  deserved 
to  have  of  the  said  defendant  and 
E.  F.  the  further  sum    of    £ w 


whereof  the  said  defendant  and  £.  F. 
afterwards,  and  in  the  lifetime  of  the 
said  K  F.  on  the  day  and  year  afore- 
said, there  had  notice.  Nevertheless 
the  said  defebdant  and  E.  F.  in  the 
lifetime  of  the  said  E.  F.  and  the  de- 
fendant, since  the  death  of  the  said 
E.  F.  not  regarding  the  said  several 
promises  so  by  them  made  as  aforesaid, 
but  contriving  to  deceive  and  defraud 
the  said  plaintiff,  have  not,  nor  hath 
either  of  them  as  yet  paid  the  several 
sums  of  money,  or  any  or  either  of 
them,  or  any  part  thereof  to  the  said 
plaintiff  (although  often  requested  so 
to  do).  But  to  pay  the  same  or  any 
part  thereof,  to  the  said  plaintiff,  the 
said  defendant  and  E.  F.  in  the  life- 
time of  the  said  E.  F.  wholly  refused, 
and  the  said  defendant  hath  ever  since 
the  death  of  the  said  E.  F.  hitherto 
wholly  refused,  and  still  refuses  so  to 
do.    2  Chit.  PI.  93. 

D.  Count  on  Promise  hy  Surviving 
Partner, 

And  whereas  also  the  said  defendant 
and  E.  F.  afterwards,  and  in  the  life- 
time of  the  said  E.  F.  now  deceased. 
to-wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (-venue)  aforesaid,  were  in- 
debted to  the  said  plaintiff  in  the  fur- 
ther sum  of  £ of  like  lawful 

money,  for  the  work  and  labor,  care, 
and  diligence,  of  the  said  plaintiff,  by 
the  said  plaintiff  before  that  time 
done,  performed,  and  bestowed,  in  and 
about  the  business  of  the  said  defend- 
ant and  E.  F.  and  for  the  said  defend- 
ant and  E.  F.  and  at  their  special  in- 
stance and  request;  and  also  in  the  fur- 
ther sum  of  £ of  like  lawful 

money,  for  divers  goods,  wares,  and 
merchandise,  by  the  said  plaintiff  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant  and  E.  F.  at  their 
like  special  instance  and  request;  and 

also  in  the  further  sum  of  £ — 

of  like  lawful  money,  for  money  by  the 
said  plaintiff  before  that  time  lent  and 
advanced  to,  and  paid  out,  laid  out,  and 
expended  for  the  said  defendant  and 
E.  F.  and  at  their  like  special  instance 
and  request;   and   also  in  the  further 

sum  of  £ — of  like  lawful  money, 

for  other  money,  by  the  said  defend- 
ant and  E.  F.  before  that  time  had 
and  received  to  and  for  the  use  of  the 
said  plaintiff,  and  being  so  indebted, 
and  the  said  several  sums  of  money 
in  this  count  mentioned  being  and  re- 
maining wholly  due  and  owing,  unpaid 
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and  unsatisfied,  he  the  said  defendant 
in  consideration  thereof  afterwards, 
and  after  the  death  of  the  said  E.  F. 
to-wit,  on,  etc.,  at,  etc.,  aforesaid,  un- 
dertook, and  then  and -there  faithfully 
promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  this  count 
mentioned  when  he  the  said  defendant 
should  be  thereinito  afterwards  re- 
quested.  (Add  an  account  stated,  and 
breach.)     2  Chit.  PI.  94. 

n.    Oomiftlalntfl. 

A.  Commencement  of   Complaint  5f 

or  Against  Partners, 

(Name  of  court,  etc.,  and  title  of 
cause,  giving  individual,  not  firm, 
names  of  plaintiffs  and  defendants.) 

The  plaintiffs  A.  B.  and  C.  D.,  part- 
ners, doing  business  under  the  firm 
name  of  A.  B.  &  Co.,  complain  of  W.  X 
and  Y.  Z.,  partners,  doing  business  un- 
der the  firm  name  of  X.  and  Z.,  and  al* 
lege.     1  Abb.  Forms  151. 

B.  Commencement  of  Complaint  J)y  or 

Against      Partners,       Alleging 
Partnership. 
The  plaintiffs,  complaining  of  the  de- 
fendants, allege: 

I.  That  at  the  times  hereinafter  men- 
tioned, the  plaintiffs  (or,  defendants) 
A.  B.^and  C.  D.  were  doing  business  as 
merchants  or  traders  (or  otherwise)  at 

the   city   of  ,  under   the   firm 

name  of  A.  B.  &  Co.  1  Abb.  Forms 
152. 

(X    Complaint    hy   Surviving   Partner 

on  a  Cause  of    Action    Which 

Accrued  to  His  Firm, 

L      That    at    the     time     hereinafter 

mentioned,  this  plaintiff  and  one  C.  D. 

were  partners  doing  business  under  the 

firm  name  of  A.  B.  &  Co. 

II.  (Set  forth  the  cause  of  action.) 
in.    That  thereafter  and  before  this 

action   (or,  on    the    day    of 


')f  said  C.  D.  died,  leaving  this 
plaintiff  the  sole  surviving  partner  of 
the  firm.    1  Abb.  Forms  152. 

D.    Complaint    To    Dissolve    Partner* 

ship, 
L     That  on   the  : —    day    of 


,  18 ,  the  plaintiff  and  the 

defendants  (co-partners)  formed  a  part- 
nership  for  the  purpose  of  (state  busi- 
ness), under  the  following  article  of 
partnership:  (set  out  articles,  or  an- 
nex copy,  and  say,  under  articles  of  co- 
partnership, of  which  a  copy  is  annexed 
as  a  part  of  thia  complaint,  and  marked 
Exhibit  A), 


(Or,  if  the  agreement  was  not  in  writ- 
ing, state  its  effect  briefly,  e.  g.,  un- 
der   an    agreement    that    the    plaintiff 

should  contribute  the  use  of  

dollar's  capital,  and  that  the  plaintiff 
and  the  defendants  (copartners)  should 
co-operate  in  the  care  and  labors  of  the 
business,  and  that  the  plaintiff  should 
receive  one-half  of  the  net  profits,  and 
upon  a  dissolution  of  the  partnership, 
repayment  of  his  capital,  and  that  the 
defendants  should  receive  each  one- 
quarter  of  the  net  profits.) 

n.  That  the  plaintiff  and  defend- 
ants now  own  a  valuable  lease  of  prem- 
ises No.  ,  street,  in 


,   and   a    large    and    valuable 

stock  of  goods;  that  they  have  also  a 
large  amount  of  debts  due  to  them,  and 
a  valuable  good  will,  which  are  of  far 
greater  value  when  taken  together  than 
if  separated;  and  that  no  equitable  di- 
visions of  the  assets  and  good  will  of 
said  partnership  can  be  made  without 
great  loss  to  all  parties,  except  by  a 
sale  thereof  together,  and  a  division  of 
the    proceeds   thereof. 

(Where  the  dissolution  was  by  an  as- 
signment.)    m.    That  on  the 

day  of ,  18 ,  the  defendant 

(a  partner)  without  the  knowledge  or 
assent  of  the  plaintiff,  by  writing,  as- 
signed and  transferred  to  the  defend- 
ant (assignee),  all  his  interest  in  said 
partnership,  and  all  his  right  and  title 
to  any  and  all  property  belonging  to 
said  firm;  whereby  said  partnership  be- 
came dissolved. 

(Or,  where  the  dissolution  is  by  ex- 
clusion of  the  plaintiff.)     III.    That  on 

the  day  of  ,  IS , 

the  defendant  (a  partner)  took  exclu- 
sive possession  of  the  partnership  books 
and  stock,  and  then  and  ever  since 
prevented  the  plaintiff  from  having  ac- 
cess to  the  same. 

(Or  where  the  dissolution  is  upon  no* 
tice   given    by   one    of    the    partners.) 

in.     That    on    the   day     of 

,  18 ,  the  defendant  (or  the 

plaintiff)  pursuant  to  the  provision  of 
said  agreement,  gave  to  the  (defend- 
ant or  plaintiff)  a  written  notice  of  his 
intention  to  dissolve  said  agreement,  of 
which  a  copy  is  annexed  as  a  part  of 
this  complaint,  and  marked  Exhibit  B. 

(Or  where  the  dissolution  is  on  the 
ground  of  the  insolvency  or  arrest  of  a 
partner.)  III.  That  the  defendant  be- 
fore this  action  became  insolvent,  and 
on    or    about    the    day    of 
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,   18 ,  was  arrested  on  the 

day   of ,   18 ,    at 

the  suit  of  one  M.  N.,  for  a  debt  of 

dollars  (and  in  consequence  of 

such  arrest,  has  ever  since  been  a 
prisoner  at ) ;  and  that  by  rea- 
son of  such  insolvency  (and  arrest)  the 
partnership  has  been  greatly  discred- 
ited, and  has  sustained  loss  by  the  ab- 
sence of  said  defendant  therefrom. 

Wherefore,  the  plaintiff  demands 
judgment,  that  the  said  partnership  be 
adjudged  dissolved,  that  a  receiver  of 
the  property^  rights,  and  good  will  of 
said  partnership  be  appointed,  with 
power  to  dispose  of  the  same,  and  to 
collect  all  debts  for  the  benefit  of 
all  parties  entitled  thereto,  and  that 
the  proceeds  thereof  be  divided,  after 
payment  of  all  just  debts  of  said  part- 
nership and  the  costs  of  this  action, 
between  the  parties  hereto,  according 
to  their  respective  rights  1  Abb. 
Forms  611. 

E.     Complaint  for  THssohstion  of  Part- 
nership on  Account  of  Defend* 
ant  '8       Misappropriation       of 
Funds. 
L     (As  in  preceding  form.) 
n.     That  said  plaintiff  and  defend- 
ant entered  upon,  and  have  ever  since 
continued    to    carry    on    the     said     co- 
partnership  business,  under  and  in  pur 
suance  of  said  agreement,  no  other  ar- 
ticles or  instrument  having  ever  beev 
executed  between  them 

III.  That  since  the  eommrncement 
of  said  partnership,  the  defendant  has, 
from  time  to  time,  applied  to  his  own 
use  from  the  receipts  and  profits  of 
said  business,  large  sums  of  money, 
greatly  exceeding  the  proportion  there- 
of to  which  he  was  entitled,  and,  in 
order  to  conceal  the  same,  said  defend- 
ant, who  has  always  had  the  manage- 
ment of  the  copartnership  books,  has 
never  balanced   said  books. 

IV.  That  on  or  about  the  

day  of  ,  18 ,  the   plaintiff 

discovered  that  the  defendant  was 
greatly  indebted  to  said  copartnership, 
by  reason  of  his  applying  the  copart- 
nership moneys  to  his  own  use,  as  afore- 
said; that  the  plaintiff  then  requested 
the  defendant  to  pay  all  copartnership 
moneys  that  he  received  into  the 
bank,  in  which  the  copartner- 
ship was  accustomed  to  keep  its  ac- 
counts, and  to  draw  therefrom  only  such 
sums  as  such  copartnership  had  occa- 
sion  for;   that  said  defendant   wholly 


disregarded  said  request,  and  continued 
to  apply  the  copartnership  moneys  re- 
ceived by  him  to  his  own  use,  without 
depositing  the  same  in  said  bank,  or 
any  other  bank,-  to  the  credit  of  the 
firm,  and  has  also  taken  to  his  own 
use  moneys  received  by  the  clerks  of 
said  firm,  and  has  by^such  means  great* 
ly  increased  his  debts  to  the  copart- 
nership, without  affording  to  the 
plaintiff  any  adequate  means  of  ascer^ 
taining  the  true  state  of  his  accounts 

V.     That  the  defendant  has  received 

the  sum  of  dollars  over  and 

above  his  due  proportion  of  the  co- 
partnership profits,  and  that  he  con- 
tinues to  collect  the  copartnership  debts 
and  appropriate  the  moneys  to  his  own 
use. 

Wfherefore,  the  plaintiff  demands 
judgment: 

1.  That  the  said  copartnership  may 
be  dissolved,  and  an  account  taken  of 
all  the  said  copartnership  dealings  and 
transactions  from  the  commencement 
thereof,  and  of  the  moneys  received  and 
paid  by  the  plaintiff  and  defendant 
respectively  in  relation  thereto. 

2.  That  the  property  of  the  firm, 
real  and  personal,  be  sold,  and  the  co- 
partnership debts  and  liabilities  be  paid 
off,  and  the  surplus,  if  any,  divided  be- 
tween the  plaintiff  and  defendant,  ac- 
cording to  their  respective  interests. 

3.  That  in  the  meantime  the  defend- 
ant may  be  enjoined  from  collecting  or 
receiving,  or  in  any  manner  interfer- 
ing or  intermeddling  with,  or  disposing 
of  the  partnership  debts  or  moneys, 
or  other  property  or  effects  of  said, 
partnership. 

4.  That  a  receiver  of  the  partner- 
ship moneys,  property,  and  effects  may 
be  appointed,  with  the  usual  powers 
and  duties. 

5.  And  for  such  other  and  further 
relief  as  may  be  just,  with  the  costa 
of  this  action.     1  Abb.  Forms  613. 

F.  Complaint  To  Enjoin  Late  Part- 
ner from  Continuing  Business 
After  Dissolution. 

I.     That    on    the   day    of 


■  ,  18 ,  the  plaintiff  and  de- 
fendant being  (or  about  to  become} 
partners,  carrying  on  the  business  of 
at ^,  they  both  ex- 
ecuted under  their  hands  and  seals  ar- 
ticles of  copartnership  for  the  regal** 
tion  of  their  said  business;  by  which, 
in  consideration  of  the  premises,  and 
of  the  mutual  agreement  thereto,  it  wai 
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among  other  things  provided,  that  in 
case  of  the  dissolution  of  the  partner- 
ship, neither  of  them  should  continue 
business  in  the  building  occupied  by 
the  firm,  nor  within  one  block  thereof, 

for  the   space   of  after  such 

dissolution,  without  the  consent  of  the 
other. 

II.     That    on   the   day    of 

,  18 ,  said  partnership  was 

dissolved  by  mutual  consent. 

•  III.    That  the  defendant  is  now,  and 

within  after  said  dissolution, 

carrying    on     such    business     at     No. 

street  in  said  city, 


ent's  name  for  the  words  "the  plaint- 
iff.'' 

n.  That  the  said  copartnership  busi- 
ness was  entered  upon  pursuant  tb  said 
agreement,  and  continued  to  be  car- 
ried on  under  and  pursuant  to  the  same 
up  to  the  time  of  the  death  of  the 
said  (decedent),  wbich  occurred  on  the 
day  of .  18 .  said 


(decedent)  having  advanced  large 
sums  of  money  towards  the  capital 
stock. 

m.    That  at  the  time  of  the  death 

of  the  said   (decedent)    there   was   on 

-    .           .^, ,              1.1    1       ii   XI-                 hand  partnership  assets  to  the  amount 
being   withm   one   block   of   the   same   ^^  ^j^^  ^^  ^^^^^^  ^^^^ 

premises  occupied  by  the  kteflrm^  ^   1^^^^    ^^^unt    of   personal 


declares  his  intention  to  persist  in  so 
doing.  That  he  has  put  placards  on 
the  door  announcing  his  establishment 
in  said  business  there,  and  has  at- 
tempted to  advertise  the  same  facts 
in  the  public  papers;  and  is  employing 
servants  on  the  premises  in  the  said 
business. 

lY.  That  the  plaintiff  has  not  con- 
sented to  these  proceedings  by  the  de- 
fendant, but  has  objected  thereto,  and 
requested  him  to  desist  therefrom, 
which  he  refuses  to  do. 

V.  That  the  plaintiff  has  not  con- 
tinued in  business  on  the  said  prem- 
iseSi  nor  within  one  block  thereof,  but 
is   endeavoring  to  establish  himself  in 

said     business     at     No.    in 

street;    but   is  unable   to   do 


so  by  reason  of  the  defendant's  acts 
aforesaid,  and  the  injury  to  the  plaint- 
iff by  the  acts  complained  of  cannot 
be   fully   compensated   in   damages. 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant,  his  agents 
and  servants  be  restrained  by  injunc- 
tion from  carrying  on,  or  in  any  wise 
engaging  in  said  business  in  the  build- 
ing known  as  No. in 

street,  in  the  said  city  or  within  one 

block  thereof,  for  the  term  of 

from   the  day    of , 

18— — ;  and,  also,  from  advertising  or 
announcing  in  any  manner  his  location 
in  business  there  dui:ing  such  term, 
or  putting  or  keeping  up  any  signs  or 
placards  for  that  purpose;  and  that  the 
plaiptiff  lu&ve  his  costs  of  this  action. 
1  Abb.  Forms  550. 

G.  Complaint  by  Administratcr  of 
Deceased  Partner  Against  Sur- 
vivor, 

L    As  in  n,  D,  substituting  deeed- 


property,  consisting  of  (naming  it),  of 
the  estimated  value  of  dol- 
lars;   real     efitate,    situated     (describe 

it),  of  the  estimated  value  of 

dollars;  together  with  book  accounts, 
notes,  and  other  demands  of  the  esti- 
mated v^lue   o£  SoUars;   and 

the   debts   and   liabilitiea  of  said   firm 

amounted  to  about  dollars. 

(Allege  appointment  of  executor  or 
administrator.) 

IV.  That  ever  sinee  the  death  of 
said  (decedent),  the  said  .defendant  has 
continued,  individually,  in  the  posses- 
sion of  the  store  and  all  said  real  and 
personal  property,  and  to  manage  and 
carry  on  said  business,  and  dispose  of 
said  stock,  and  to  collect  the  debts 
and  things  in  action,  and  to  pay  debts 
and  liabilities  of  said  firm  out  of  the 
avails  thereof;  and  he  has  so  collected 
large  sums,  the  amount  of  which  the 
plaintiff  doe^  not  know  and  cannot  as- 
certain. 

V.  That  said,  defendant  has  not  paid 
over  to  said  plaintiff,  as  administrator 
of  the  estate  of  said  (decedent),  any 
moneys  or  other  proceeds  of  said  co- 
partnership   since    the    death    of    said 

(decedent),   (except  dollars); 

nor  has  he  assigned,  transferred,  or  de- 
livered over  to  said  plaintiff  any  of  the 
assets,  securities,  or  other  property  of 
said  copartnership  (except,  etc.,  de- 
scribing what  has  been  delivered^  if 
any). 

VI.  That  within  a  few  weeks  last 
past,  s^id  defendant  has  become  em- 
barrassed m  business,  and  has  stopped 
payment,  and  is  unable  to  give  any 
security  for  the  payment  to  the  plaint- 
iff, as  the  representative  of  said 
(decedent),  of  the  value  of  the  inter- 

YcLJX 


936 


PARTNERSHIP 


est  of  said  (decedent)  in  said  copart- 
nership. 

YII.  That  the  plaintiff  has  requested 
of  said  defendant  a  statement  and  ac- 
count of  said  copartnership  transac- 
tions, which  the  defendant  refused  to 
give;  and  that  he  has  offered  defend- 
ant to  settle  and  wind  up  the  affairs 
of  said  late  copartnership  in  the  man- 
ner specified  in  said  agreement,  which 
he  has  neglected  to  do. 

Wherefore,   the   plaintiff  demands: 

1.  That  an  account  may  be  taken  of 
all  the  said  copartnership  dealinjirs  and 
transactions,  from  the  time  of  the  com- 
mencement thereof  to  the  time  of  dis- 
solution by  the  death  of  said  (deced- 
ent), and  an  account  of  the  moneys 
received  and  paid  by  the  said  part- 
ners respectively  in  rejjard  thereto;  that 
the  defendant  may  account  with  the 
plaintiff  for  all  his  dealinsfs  with,  and 
transactions  in  regard  to  the  property, 
assets,  and  effects  of,  said  firm  since 
its  dissolution  by  the  death  of  said 
(decedent),  and  the  property  sold  or 
disposed  of  by  him,  either  as  surviving 
partner  or  otherwise,  and  of  the  moneys 
collected  and  received  and  paid  out  by 
him   on   account   thereof. 

2.  That  the  defendant  may  be  ad- 
judged to  pay  the  plaintiff,  as  admin- 
istrator as  aforesaid,  what,  if  anything, 
fihall,  upon  the  taking  of  the  said  ac- 
counts, appear  to  be  due  said  plaintiff 
as  administrator  of  said  (decedent)^ 
the  said  plaintiff,  administrator  as 
aforesaid,  being  ready  and  willing,  and 
hereby  offering  to  pay  the  defendant 
what,  if  anything,  shall  appear  to  be 
due  him  on  such  accounting. 

3.  That  a  receiver  be  appointed,  with 
the  usual  powers  and  duties,  and  under 
the  usual  directions;  and  that  the  de- 
fendant may  be  restrained  by  order  of 
this  court  from  disposing  of,  or  in  any 
manner  interfering  with,  the  property 
and  effects  of  said  firm,  or  from  col- 
lecting or  receiving  the  copartnershin 
debts  or  other  moneys  coming  to  said 
firm. 

4.  Por  such  other  or  further  relief 
as  may  be  just,  with  costs  of  this 
action.    1  Abb.  Forms  614. 

nr    Answers. 

A.  Answer,  Overdrawing  Done  hy 
Plaintifs  Assent, 

Benies  each  and  every  allegation  set 
forth  in  the  (third  separate  cause  of 
action  in)  said  complaint,  relative  to 
the    alleged   misconduct   of   defendant. 


and  his  alleged  acts  and  doings  in 
the  management  of  the  said  partnership 
business,  except  the  allegation  •  of  his 
drawing  out  from  the  funds  of  said 
copartnership  more  than  his  portion  of 
the  profits  thereof,  to-wit,  the  sum  of 
dollars,  and  investing  the  same 


in,  etc.,  etc.;  and  as  to  such  allegation, 
defendant  alleges  and  states  that  it 
was  done  with  the  full  knowledge  of 
said  plaintiff,  and  with  his  approba- 
tion and  express  assent.  2  Abb.  Forma 
168. 

B.  Answer,   That   Term  of  Partner- 

ship Is  Not  Expired. 
I>enie8  that  the  partnership  between 
him  and  the  plaintiff  set  forth  in  the 
complaint,  was  upon  the  terms,  and 
according  to  the  stipulations,  agree- 
ments, and  covenants  alleged  by  plaint- 
iff in  his  said  complaint;  but,  on  the 
contrary  thereof,  defendant  alleges  and 
states  that  said  partnership  was  formed, 
and  entered  into,  and  carried  on,  under 
and  in  pursuance  of  a  written  agree- 
ment and  articles  of  copartnership  be- 
tween him  and  said  plaintiff;  a  cop? 
of  which  is  hereto  annexed,  and  forms 
part  of  this  answer,  showing  that  the 
time  for  the  continuance  of  said  co- 
partnership is  yet  unexpired,  which 
agreement  has  never  been  altered  or 
varied  in  writing  or  by  parol;  and 
that  the  copartnership  formed  and  car- 
ried on  in  pursuance  thereof,  ^  is  the 
same  set  forth  and  alleged  in  said  com- 
plaint.    2  Abb.  Forms  168. 

C.  Answer,  Denial  of  Partnership, 
That   the   said    (naming  them)    were 

not   partners,  as  alleged. 

Or,  that  the  said  A.  B.  was  not  a 
partner  with  the  said  (naming  the 
others)   as  alleged.     2  Abb.  Forms  38. 

IV.    Bills. 

A.    Bill   for  Dissolution   and   to  Be- 
strain  Collecting  Debts. 

To,  etc. 

Humbly  complaining  showeth  unto 
your  honors,  the  plaintiff  P.  C.  of, 
etc.,   that   in   or  about   the   month   of 

,  the  plaintiff  entered  into  an 

agreement  with  C.  B.,  of,  etc.,  and 
0.  F.,  of,  etc.,  the  defendants  herein- 
after named,  to  form  a  partnership 
with  them  in  the  business  of  auction- 
eers and  appraisers,  whicli-  aj^reement 
was  reduced  into  writing,  and  signed 
by  the  plaintiff  and  the  said  defend- 
ants, and  was  of  the  following  pur- 
port   and    effect,    viz.:     (stating    the 
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same)  as  in  and  by  the  said  agree- 
ment; reference  being  thereto  had,  will 
appear.  And  the  plaintiff  further 
Bhoweth  that  the  said  copartnership 
business  was  entered  upon,  and  hath 
«ver  since  continued  to  be  carried  on 
by  the  plaintiff  and  the  said  defend- 
ants, in  pursuance  of  and  under  the 
aforesaid  agreement,  no  articles  or 
other  instrument  having  ever  been  pre- 
pared and  executed  Detween  them. 
And  the  plaintiff  further  showeth  that 
having  much  reason  to  be  dissatisfied 
with  the  conduct  of  the  said  C.  6.. 
and  being  desirous,  therefore,  to  dis- 
solve the  said  partnership,  the  plaintiff, 

on  or  about  ,  caused  a  notice 

in  writing,  signed  by  the  plaintiff,  to 
be  delivered  to  the  said  C.  B.  and  0.  F., 
as  follows,  viz.:  ''In  conformity,"  etc., 
etc.,  as  in  and  by  such  written  notice, 
now  in  the  custody  or  power  of  the 
said  defendants,  or  one  of  them,  when 
produced,  will  appear.  And  the  plaint- 
iff further  showeth  that  the  said  C.  B. 
has  from  time  to  time,  since  the  com- 
mencement of  the  said  partnership,  ap- 
plied to  his  own  use  from  the  receipts 
and  profits  of  the  said  business,  very 
large  sums  of  money,  greatly  exceed- 
ing the  proportion  thereof  to  which  he 
was  entitled,  and  in  order  to  conceal 
the  same,  the  said  0.  B.,  who  has  al- 
ways had  the  management  of  the  said 
copartnership  books,  has  never  once 
balanced  the  said  books.  And  the 
plaintiff  further  showeth  that,  having 
in  the  beginning  of  the  year  of 


discovered  that  the  said  0.  B.  was 
greatly  indebted  to  the  said  copartner- 
ship, by  reason  of  his  application  ol 
the  partnership  moneys  to  his  own  use, 
the  plaintiff/  in  order  to  form  some 
check  upon  the  conduct  of  the  said 
C.  B.,  requested  that  he  would  pay  all 
eopartnership  moneys  which  he  received 
in  to  his  bankers,  and  would  draw  for 
such  sums  as  he  had  occasion  for;  but 
the  said  C.  B.  has  wholly  disregarded 
such  request,  and  h^s  continued  to  ap- 
ply the  partnership  moneys  received  by 
him,  to  his  own  use,  without  paying 
the  same  in  to  the  bankers,  and  haa 
also  taken  to  his  own  use  moneys  re- 
ceived by  the  clerks,  and  has  by  such 
means  greatly  increased  his  debt  to  t&e 
partnership,  without  affording  to  the 
plaintiff'  and  the  said  C.  F.  any  ade- 
quate means  of  ascertaining  the  true 
state  of  his  accounts.  And  the  plaintiff 
further  showeth  that  he  has,  by  him- 


self and  his  agents,  from  time  to  time 
applied  to  the  said  C.  B.,  and  has  re- 
quested him  to  come  to  a  full  and  fair 
account  in  respect  of  the  said  copart- 
nership transactions,  with  which  just 
and  reasonable  requests  the  plaintiff 
well  hoped  that  the  said  defendant 
would  have  complied,  as  in  justice  and 
equity  he  ought  to  have  done. 

But  now  so  it  is,  etc.,  the  said  de- 
fendant 0.  B.  absolutely  refuses  so  to 
do,  and  he  at  times  pretends  that  he 
has  not  received  and  applied  to  his 
own  use  more  than  his  due  proportion 
of  the  partnership  profits;  whereas  the 
plaintiff  charges  the  contrary  thereof 
to  be  truth,  and  so  it  would  appear  if 
the  said  G.  B.  would  set  forth  a  full 
and  true  account  of  all  and  every  his 
receipts  and  payments  in  respect  of  tbe 
said  partnership  transactions,  and  of 
the  gains  and  profits  which  have  been 
made  in  each  year  since  the  commence- 
ment of  the  said  partnership.  And  the 
plaintiff  charges  that  the  said  C.  B. 
has     in     fact     received     the    sum     of 

$ and  upwards  beyond  his  own 

proportion  of  the  partnership  profits, 
and  that  he  is  nevertheless  proceeding 
to  collect  in  the  partnership  debts  and 
moneys,  whereby  the  balance  due  from 
him  will  be  increased  to  the  great  loss 
and  injury  of  the  plaintiff  and  the 
said  C.  F.  And  the  plaintiff  charges 
that  the  said  C.  B.  ought  therefore  to 
be  restrained  by  the  order  and  injunc- 
tion of  this  honorable  court  from  col- 
lecting and  receiving  any  of  the  said 
partnership  debts  and  moneys.  And  the 
plaintiff  charges  that  the  said  C.  F.  re- 
fuses to  join  the  plaintiff  in  this  suit. 
AH  which  actings,  etc. 

And  that  the  said  defendants  may  an- 
swer the  premises;  and  that  the  said 
copartnership  may  be  declared  void, 
and  that  an  account  may  be.  taken  of 
all  and  every  the  said  partnership's 
dealings  and  transactions  from  the  time 
of  the  commencement  thereof,  and  also 
an  account  of  the  moneys  received  and 
paid  by  the  plaintiff  and  the  said  de- 
fendants respectively  in  regard  there- 
to; and  that  the  said  defendants  may 
be  decreed  to  pay  to  the  plaintiff  what,  if 
anything,  shall  upon  the  taking  of  the 
said  accounts,  appear  to  be  due  him, 
the  plaintiff  being  ready  and  willing, 
and  hereby  offering  to  pay  to  the  de- 
fendants or  either  of  them  what,  if 
anything,  shall  upon  the  taking  of  the 
said   accounts,    appear    to    be    due    to 
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them  of  either  of  them  from  the  plaint-' 
ifF,  and  that  in  the  meantime  the  said 
defendant  C.  B.  may  be  restrained,  by 
the  order  and  injunction  of  this  hon- 
orable court,  from  collecting  or  receiv- 
ing the  partnership  debts  or  other 
moneys.  (And  for  further  relief,  etc.) 
May  it  please,  etc. 

Pray  subpoena  against  C.  P.  and 
subpoena  and  injunction  against  C.  B, 
3  Dan.  Ch. -PI.  &  Pr.  (Perkins'  ed.) 
1968. 

B.    Prayer  in  BiU  After  DU8(>lution, 
for  Accounting,  Lien  on  Stock, 

And  that  an  account  may  oe  taken 
of  all  and  every  the  debts  and  de- 
mands which  were  due  from  the  plaint- 
iffs and  the  said  P.  J.  B.  in  their  part- 
nership firm  of  ,  or  in  respect 

thereof  at   the  time  of  the   executing 

the  said  indenture  of  the day 

of  ,  and  which  have  not  been 

paid  and  satisfied  by  the  said  P.  J.  B. 
on  the  said  other  -defendants,  and  that 
the  said  several  defendants  may  be  de- 
clared answerable  for  the  amount  of 
what  shall  be  found  due  on  such  ac- 
count. And  that  it  may  also  be  de- 
clared that  the  plaintiffs  have  a  lien 
to  the  amount  of  what  shall  be  found 
due  on  such  account  upon  the  partner- 
ship stdck,  premises,  debts,  and  effects, 
which  were  assigned  by  the  plaintiffs 
to  the  said  P.  J.  B.  in  consideration 
of  his  engagement  to  exonerate  the 
plaintiffs  from  the  payment  of  such 
debts;  and  that,  if  necessary,  the  said 
partnership  stock,  premises,  and  effete 
may  be  sold  and  applied  in  satis- 
faction of  such  debts  under  the  decree 
of  this  honorable  court,  and  that  all 
proper  directions  may  be  given  in  that 
behalf.  And  that  the  defendants  may 
in  the  meantime  be  restrained,  by  the 
injunction  of  this  honorable  court,  from 
selling,  assigning,  or  disposing  of  the 
said  partnership  stock,  premises,  and 
effects,  and  that  the  said  covenant  in 

the  said  indenture  of  the  >■  day 

of  ^  whereby  the  plaintiffs  are 

restrained  from  engaging  in  or  carry- 
ing on  any  part  or  branch  of  making 
or  manufacturing  iron  under  any  mod- 
ification whatsoever,  or  any  articles  or 
utensils  made  of  iron,  within  forty 
statute  miles  of  ,  may  be  re- 
formed according  to  the  intent  and 
agreement  of  the  partners  respecting 
the  same  as  aforesaid.  (And  for  fur- 
ther relief,  etc.)  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins '  ed.)   1970. 


C.  Prayer  in  Bill  for  Accounting,  Me- 
ceiver  and  Injunction  in  Part- 
nership, 

1.  That  an  account  may  be  taken 
by  and  under  the  decree  and  direction 
of  this  honorable  court,  of  all  the 
said  partnership  dealings  and  transac- 
tions between  the  plaintiff  and  the  de- 
fendant, and  that  what  shall  appear 
thereon  to  be  due  from  the  defendant 
may  be  decreed  to  be  paid  by  him. 

2<  That  a  proper  person  may  be 
appointed  to  receive,  collect  and  get 
in  all  the  outstanding  debts  and 
moneys  due  to  or  on  account  of  the 
said  partnership  business  or  concern, 
and  also  to  take  possession  of  all  the 
effects  and  property  of  or  belonging  to 
the  said  partnership. 

3.  That  the  defendant  may  be  or- 
dered to  deliver  up  to  such  person  all 
the  effects  and  property  of  or  belong- 
ing to  the  said  partnership  in  his  pos- 
session or  power,  and  also  all  books  of 
account,  accounts,  receipts,  vouchers 
and  papers  of  or  belonging  to  the  said 
partnership;  and  that  the  defendant 
may  be  restrained,  by  the  order  and 
injunction  of  this  honorable  court,  from 
demanding,  receiving,  or  obtaining  pos- 
session of  any  debts,  moneys,  or  prop- 
erty due  or  belonging  to  the  said  part- 
nership; and  also  from  in  any  manner 
intermeddling  with  the  books,  papers, 
bills  or  accounts  of  the  said  partner- 
ship; and  that  the  said  effects  and 
property  of  or  belonging  to  the  said 
partnership  may  be  sold  and  converted 
into  money  by  and  under  the  direction 
of  this  honorable  court. 

4.  That  out  of  the  share  of  the  de- 
fendant in  the  produce  thereof,  what 
shall  be  found  due  to  the  plaintiff  in 
respect  of  the  moneys  of  the  partner- 
ship so  improperly  applied  by  the  de- 
fendant as  aforesaid,  may  be  made  good 
to  the  plaintiff. 

5.  That  all  such  further  directions 
as  may  be  necessary  may  be  given.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  1970. 

V.    Decrees. 

A.  Decree  for  Account  of  Dealings 
and  Transactions, 

The  court  doth  order  and  decree  that 
it  be  referred,  etc.,  to  take  an  account 
of  all  partnership  dealings  and  trans- 
actions between  the  plaintiff  and  the 

defendant   (from  the  day  of 

^ );  and  that  what,  upon  tak- 
ing the  said  accounts,  shall  appear  to 
be  due  from  either  of  the  said  parties 
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to  the  other  of  them,  be  (within  one 
month  from  the  date  of  the  master's 
report)  paid  by  the  party  from  whom, 
to  the  party  to  whom,  the  same  shall 
be  certified  to  be  due  (or  adjourn  fur- 
ther consideration,  etc.)  Liberty  to  ap* 
ply.  2  Lindley  Partn.  (Eng.  ed.  1860) 
828.  See  also  ib.  for  the  method  of 
taking  an  account  under  such  decree. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2242. 

B.  Decree  Eequiring  Surviving  Pari' 
ner.  Who  Hcls  Betained  Capital 
Stock  to  Account  for  the 
Frofite, 
It  was  ordered  that  it  be  referred 
to,  etc.,  to  inquire  whether  the  con- 
cerns of  the*  firm,  as  they  stood  at  the 
death  of  M.,  were  in  any  manner  and 
how  kept  separate  and  distinct  from 
the  concerns  of  the  firm  that  was  car- 
ried on  after  his  death,  and  whether 
the  concerns  of  the  new  firm  were  in 
any  manner,  and  how  and  to  what  ex- 
tent, aided  or  supplied  from  the  con- 
cerns of  the  old  firm;  and  it  was  de- 
clared that  the  shares  of  profits  which, 
after  the  death  of  M.,  were  paid  by 
Be  T.,  the  defendant,  to  the  junior 
partners  of  the  concern,  were  to  be 
considered  as  in  the  nature  of  wages, 
and  to  be  allowed  to  Pe  T.  in  dis- 
charge of  the  account  of  the  profits  of 
the  concern;  and  the  master  was  to 
inquire  what  would  be  a  reasonable 
compensation  to  De  T.  for  his  per- 
sonal attention  and  credit,  which  was 
also  to  be  allowed  to  him.  Upon  ap- 
peal this  decree  was  affirmed,  with 
liberty  for  the  defendant  De  T.,  in 
the  proceedings  before  the  master,  to 
submit  to  the  judgment  of  the  master 
any  claims  as  just  allowances  which 
he  may  be  advised  ought  justly  to  be 
made  to  him,  by  reason  or  on  account 
of  the  management,  transacting,  and 
carrying  on  the  business  or  concern,  at 
any  period  or  periods  by  them  the  said 
De  T.,  M.  De  P.,  and  F.  G.,  or  any 
of  them,  or  by  them  the  said  M.,  De  P., 
and  F.  G.,  or  either  of  them,  or  any 
other  person  or  persons:  ''and  it  is 
ordered,  that  the  said  master  do  state 
in  his  report  the  facts  and  reasonS 
upon  which  he  shall  have  adjudged  any 
allowances  to  be  just  allowances,  if 
on  the  behalf  of  the  plaintiff  he  shall 
be  requested  so  to  do,  and  state  the 
facts  and  reasons  upon  which  he  shall 
have  adjudged  any  allowances  prayed 
not  to  be  just  allftwances,  if  he  shall 


be  requested  on  the  behalf  of  the  said 
defendant  to  make  such  statements." 
Affirmed  on  appeal  to  the  House  of 
Lords.  3  Dan.  Oh.  PL  &  Pr.  (Perkins' 
ed.)  2246;  Brown  v,  De  Tastet,  Jacob 
(£ng.)   284. 

O.  Decree  for  Dissolution  of  Part- 
nership from  Time  of  I^otice. 

This  court  doth  ''declare,  that  the 
partnership   in   the   pleadings   of   their 

causes  mentioned,  called  the  '■ — 

Co.,  is  to  be  deemed  dissolved  as  from 

the day  of ,  the  date 

of  the  notice   of  dissolution  ffiven  by 

Messrs.  ,  as  the  solicitors  and 

on  behalf  of  the  defendants  F.  and  M., 
as  in  the  pleadings  mentioned    (or  as 

from  the day  of ,  the 

date  of  the  filing  of  the  plaintiff's  bill 
in  this  cause;  and  doth  order  and  de- 
cree the  same  accordingly);  and  the 
court  doth  further  declare,  that  the  re- 
newed leases  of  the  freehold  mines, 
lands,  and  premises,  in  such  leases  re- 
spectively comprised,  granted  by,  etc., 
the  respective  lessors,  to  the  defend- 
ants, dated  respectively,  etc.,  are,  in 
equity,  assets  of  the  said  partnership 
firm;  and  the  court  doth  order  and 
decree  that  it  be  referred,  etc.,  to  take 
and  make  the  following  account  and 
inquiry,  that  is  to  say:  1.  An  account 
of  the  partnership  dealings  between, 
etc.,  all  severally  deceased,  and  the 
plaintiff  and  defendants  respectively, 
since  the  grant  by,  etc.,  of  the  lease, 
dated,  etc.,  and  including  in  such  ac- 
count or  dealings  with  the  partnership 
assets,  property,  and  estates,  since  the 
date  of  the  dissolution;  2.  An  inquiry, 
of  what  the  partnership  estates,  prop- 
erty, and  effects  now  consist,  and  in 
what  manner,  and  upon  what  terms  and 
conditions  the  same  may  be  sold  most 
beneficially  for  all  parties  interested 
therein;  and  whether  as  a  going  con- 
cern, or  as  one  finally  wound  up;  and 
it  is  ordered  that  the  said  partnership 
estate,  property,  and  effects  be  sold 
with  the  approbation  of  the  master  (or 
court,  or  judge)  in  such  manner,  and 
upon  such  terms  and  conditions  as  shall 
appear  to  be  most  beneficial  for  the 
parties  interested  therein."  Beceiver. 
Adjourn,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2242;  1  Seton  Dec.  (Eng. 
ed.  1862)  544,  545. 

D.  Decree,  Infants  Declared  Entitled 
to  Profits  Against  Survivor  of 
Partnership,  Also  Executor, 

This   court   doth    declare    that    the 
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plaintiff  E.  B.,  ancl  the  defendants,  the 
infants,  are  entitled  to  an  account  of 
the  profits  made  since  the  death  -.of  the 
testator  in  the  trade  carried  on  in  his 
lifetime  by  him  and  the  defendant  R. 
B.,  as  partners,  and  which,  since  his 
death,  has  been  carried  on  by  the  said 
defendant  H.  B.  And  the  court  doth 
order  that  it  be  referred  to  A.  B.,  one 
of,  etc.,  to  take  an  account  of  the 
profits  of  such  trade,  and  of  the  value 
of  the  stock  and  effects  therein,  and  of 
what  such  stock  and  effects  consisted; 
and  that  the  said  master  do  inquire 
whether  it  would  be  more  for  the  ben- 
efit of  the  plaintiff  E.  B.,  and  the  de- 
fendant G.  B.,  to  take  the  testator's 
share  of  the  said  stock  in  trade,  or  to 
accept  the  sum  of  $ ,  with  in- 
terest, as  calculated  by  the  report, 
dated,  etc.  3  Dan.  Oh.  PI.  &  Pr.  (Per- 
kins'  ed.)  2251;  1  Seton  Dec.  (Eng. 
ed.  1862)   5^,  557. 

E.  Decree,    House    Where     Business 

Was  Carried  on  Declared  Part- 
nership Assets, 
Thia  court  doth  declare,  that  the 
leasehold  house,  etc.,  at,  etc.,  in  the 
plaintiff's  bill  mentioned,  and  com- 
prised ih  the  indenture  of  lease,  dated, 
etc.,  and  in  the  indenture  of  assign- 
ment, dated,  etc.,  and  wherein  the  part- 
nership between  the  plaintiff  and  the 
defendant  has  been  carried  on,  are  as- 
sets of  the  said  partnership;  and  it  is 
ordered  that  the  said  leasehold  prop- 
erty, together  with  the  trade-fittings 
and  fixtures  thereon,  be  sold  with  the 
approbation  of,  etc.,  money  to  be  paid 
into  court;  account  of  partnership  deal- 
ings and  transactions.  Adjourn,  etc. 
Liberty  to  apply  in  chambers  for  re- 
ceiver. 3  Dan.  Ch.  PI.  Sb  Pr.  (Perkins* 
ed.)  2242;  Baiker  v.  Pike,  1  Seton  Dec. 
(Eng.  ed.  1862)  543. 

F.  Decree      Declaring      Partnership 

Bealty  To  Be,  Deemed  Per- 
sonalty, 
This  court  doth  declare,  that  the  es 
tates  appearing  by  the  master's  report 
(or  the  said  certificate)  to  have  been 
purchased  on  account  of  the  partner- 
ship, and  out  of  the  funds  and  effects 
thereof,  did  form,  and  are  to  be  con- 
sidered as  part  of,  the  capital  and 
effects  of  the  partnership,  at  the  time 
of  the  decease  of  the  testator,  and  that 
the  testator's  interest  in  the  said  es- 
tate, and  such  other  real  estates,  if  any, 
as  formed  part  of  the  capital  and  effects 
of  the  partnership,  at  the  time  of  bis 


decease,  are  to  be  considered  in  equity 
personal  estate  of  the  testator.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2250; 
Phillips  V.  Phillips,  1  Myl.  ft  K.  (Eng.) 
649;  1  Seton  Dec.  (Eng.  ed.  1862) 
555. 
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L    Declaration  Against  Proprleton  of 

Stage  Ck>aeh  for  InJorieB^  940 
n.    Complaints^  941 

A.  Loss  of  Baggage,  941 

B.  Injuries,  941 

1.  Steamboat,  941 

2.  Bailroad,   942 

3.  Stage  Coach,  942 

C.  Wrongfully     Ejecting    Passenger 

From  Train,  943 

CROSS-BEFEBEN'CE: 
Injuries  to  Persons: 

Complaint  Injuries  Caused  by  Train 

Falling  Through  Bridge; 
Complaint,     Injuries    Sustained     by 
Sudden  Start  of  Train. 

L  Declaration  Against  Proprietori  of 
Stage  Ooach  for  Injnries  from 
Overtnmlng  It. 
For  that  whereas  the  said  defend- 
ants, before  and  at  the  time  of  the 
making  of  their  promise  and  under- 
taking hereinafter  next  mentioned,  were 
the  owners  and  proprietors  of  a  certain 
stage  coach  or  carriage,  going  and  pass- 
ing from  a  certain  place,  to- wit,  from 
(I^ndon),  to  a  certain  other  place,  to- 
wit,  to  (Liverpool)  for  the  carriage  and 
conveyance  thereby  of  passengers  for 
certain  reasonable  hire  and  reward,  to 
the  said  defendants  in  that  behalf,  to- 
wit,  at,  etc.  (venue)  and  thereupon 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue)  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ants, would  take  and  engage  a  place 
and  seat  in  the  said  coach  of  the  said 
defendants,  to  be  carried  and  conveyed 
in  and  by  the  said  coach  from  (Lon- 
don) aforesaid,  to  (Liverpool)  afore- 
said, at  and  for  certain  reasonable  hire 
and     reward,     to-wit,      the     snm      of 

i — to  be  therefore  paid  by  the 

said  plaintiff  to  the  said  defendants  in 
that  oehalf,  they  the  said  defendants 
then  and  there  undertook,  and  faithful- 
ly promised  the  said  plaintiff,  to  carry 
and  convey  the  said  plaintiff  in  or  by 
the  said  coach,  from  (London)  afore- 
said to  (Liverpool)  aforesaid  and  to 
use  due  care,  and  dilgenoe  in  and  about 
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80  carrying  and  conveying  him  as  afore- 
said. And  the  Baid  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  promise 
and  undertaking,  of  the  said  defend- 
ants, did  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  take  and  engage  a  place  and 
seat  in  the  said  coach,  to  be  carried 
and  conveyed  in  and  by  the  said  coach 
from  (London)  aforesaid;  to  (Liver- 
pool) aforesaid^  and  did  then  and 
there  pay  tb  the  said  defendants  the 
sum  oi  £ J  the  same  being  a  rea- 
sonable hire  or  reward  to  the  said  de- 
fendants for  the  carriage  and  convey- 
ance of  the  said  plaintiff,  as  aforesaid. 
And  although  the  said  plaintiff,  confid- 
ing in  the  said  promise  and  under- 
taking of  the  said  defendants,  did 
afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  to-wit,  at,  etc.  (venue) 
aforesaid,  become  and  was  such  pas- 
senger in  and  by  the  said  coach,  to  be 
carried  and  conveyed  in  and  by  the 
same  from  (London)  aforesaid  to  (Liv- 
erpool) aforesaid,  yet  the  said  defend- 
ants not  regarding  their  said  promise 
and  undertaking,  so  by  them  made  in 
manner  and  form  aforesaid,  but  con- 
triving and  fraudulently  intending 
craftily  and  subtly  to  deceive,  defraud, 
and  injure  the  said  plaintiff  in  this  be- 
half, did  not  nor  would  use  due  and 
proper  care,  skill  and  diligence,  in  and 
about  the  carrying  and  conveying  the 
said  plaintiff,  in  and  by  the  said  coach 
from  (London)  aforesaid  to  (Liverpool) 
aforesaid,  but  then  and  there  wholly 
neglected  and  refused  so  to  do;  and 
on  the  contrary  thereof,  so  carelessly, 
improperly,  negligently,  and  unskilfully, 
drove  and  managed  the  said  coach, 
that  afterwards,  and  whilst  the  said 
coach  was  proceeding  from  (London) 
aforesaid  to  (Liverpool)  aforesaid,  to- 
wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (venue)  aforesaid,  by  and 
through  the  mere  carelessness,  negli- 
gence, unskilfullness,  and  misconduct 
of  the  said  defendants,  the  said  coach 
was  overturned,  by  means  of  which 
said  several  premises  the  right  arm  of 
the  said  plaintiff  became  and  was  frac- 
tured and  broken,  and  he  the  said 
plaintiff,  was  then  and  there  in  other 
respects  greatly  hurt,  bruised  and 
wounded,  and  was  sick,  sore,  lame,  and 
disordered,  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to-wit, 
hitherto,  during  all  which  time  he  the 
said  plaintiff  suffered  and    underwent 


great  pain,  and  was  hindered  and  pre- 
vented from  performing  and  transact- 
ing his  necessary  affairs  and  business, 
by  him  during  that  time  to  be  per- 
formed and  transacted  and  also  there- 
by he  the  said  plaintiff  was  forced  and 
obliged  to,  and  did  necessarily  pay,  lay 
out,  and  expend  a  large  sum  of  money, 
to-wit,  the  sum  of  £ of  law- 
ful money  of  Great  Britain,  in  and 
about  endeavoring  to  be  cured  of  the 
bruises,  wounds,  sickness,  soreness, 
lameness,  and  disorder  aforesaid,  oc- 
casioned as  aforesaid,  to-wit,  at  (venue) 
aforesaid.    2  Chit.  PI.  362. 

H.    Complaints. 

A.  Complaint  Against  Ftoprietor  of 

Stage  Coach  for  Loss  of  Bag- 
gage. 

I.  That    on    the    day    of 

,  18 ,  the  defendant  was  a 

common  carrier  of  passengers  and  their 
baggage. 

II.  That   on   that   day  he   received 

into  his the  plaintiff  with  his 

baggage,  to-wit  (two  trunks  contain- 
ing his  wearing  apparel  and  necessary 
money  for  his  journey),  to  be  carried 
from  to ,  for  hire. 

III.  That  the  defendant,  not  regard- 
ing his  duty,  did  not  use  proper  care 
therein,  but,  by  the  negligence  and  im- 
proper conduct  of  him  and  his  servants, 
said  trunks  with  their  contents  were 
wholly  lost,  to  the  damage  of  the  plaint- 
iff   dollars.    1  Abb.  Forms  415. 

B.  Injuries, 

1.    Complaint  Against  Common  Car- 
rier of  Passengers,  hy  Steam- 
boat, for  Injuries. 
I.    That  at  the  time  hereinafter  men- 
tioned, the  defendants   (being  common 
carriers  of  passengers  for  hire,  between 
the  places  hereinafter  mentioned)  were 
the  proprietors  of  a  steamboat,  named 
the ,  employed  by  them  in  car- 
rying  passengers    an<i    merchandise   on 
the   river,   from  ; —  to 


n.     That    on    the   day   of 

18- — f    the    defendants    re- 


ceived the  plaintiff  and  his  wife  and 
his  minor  child  into  said  boat,  for  the 
purpose  of  conveying  them  therein  as 

passengers  from  to  , 

for  hire  (or,  for  a  reasonable  com- 
pensation) paid  (or,  agreed  to  be  paid) 
to  them  by  the  plaintiff. 

(Or,  II.     That  on  the  day 

of  ,  18 ,  the  plaintiff  was 
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lawfully,  and  by  permission  of  the  de- 
fendants, upon  said  boat,  on  the  trip 
from  to  .) 

III.  That  the  defendants  so  neg- 
ligently and  unskilfully  conducted  them- 
selves in  the  management  of  said  boat, 
that,  through  the  negligence  and  un- 
skilfullness  of  themselves  and  their 
servants,  the  steam  escaped  from  the 
boiler  and  engine,  and  burned  and 
scalded  the  plaintiff,  and  his  wife  and 
child. 

IV.  That  by  reason  thereof  the 
plaintiff  and  his  said  wife  and  child 
became,  and  for  a  long  time  rem^ined, 
ill;  the  plaintiff  was  deprived,  and  for 
a  long  time  to  come  will  be  deprived, 
of  the  assistance  and  services  of  his 
wife  and  child,  and  was  obliged  to,  and 

did  expend  about  the  sum  of  ' — 

dollars  in  attempting  the  cure  of  him- 
self and  his  wife  and  child,  and  was, 
for  a  number  of  weeks,  prevented  from 
pursuing  his  business,  and  was  other- 
wise injured,  to  his  damage  — — 
dollars.    1  Abb.  Forms  412. 

2.    Complaint  Against  Sailroad  for 
Injuries  to  Person, 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  incorporated  under  the  laws  of 
this  state,  were  the  owners  of  a  certain 

railroad,   known   as   the  rail* 

road,  together  with  the  track,  cars,  loco- 
motives, and  other  appurtenances  there- 
to belonging;  and  were  common  car* 
riers  of  passengers  thereupon  for  hire, 
between  the  places  hereinafter  men- 
tioned. 

n.    That   on   the   day    of 


,  18 ,  the  defendants  re- 
ceived the  plaintiff  into  one  of  their 
passenger  cars  for  the  purpose  of  con- 
veying him  therein,  and  upon  said  rail- 
road, as  a  passenger  from  to 

,  for  the  sum  of  dol- 
lars (or,  for  reward  paid,  or  agreed 
to  be  paid)  to  the  defendants  by  the 
plaintiff. 

(Where  the  accident  was  caused  by 
a  collision.) 

III.  That  while  he  was  such  pas- 
senger at  (or,  near  the  sta- 
tion at ,  or,  between  the  towns 

of  and  ),  a  collision 

occurred  on  the  said  railroad,  caused 
by  the  negligence  of  the  defendants 
and  their  servants,  by  which  said  car 
was  struck,  and  the  plaintiff  was  much 
injured,  being  bruised  and  cut  upon  the 
head  and  faee,  and  rendered  insensible 


(or  otherwise,  according  to  the  faet). 

(Where  the  accident  arose  from  de- 
fect in  the  car  or  track.) 

III.  That  the  car  used  by  the  de- 
fendants to  convey  the  plaintiff  (or, 
the  track  of  the  defendants'  road  be- 
tween    and  )   was  at 

the  time  defective  and  unsound,  and 
unfit  to  be  used  for  that  purpose;  which 
the  defendants  might  and  would  then 
and  theretofore  have  known  by  due 
care;  but  not  regarding  their  duty, 
they  negligently  suffered  it  to  be  nsed« 
and    while    said    car     was     proceeding 

with  the  plaintiff  therein,  from 

to  ,  it  was  by  reason  of  said 

defect  and  unsoundness  (and  the  neg- 
ligence of  the  defendants  and  their 
servants)  thrown  from  the  track,  and 
one  of  the  legs  of  the  plaintiff  was 
fractured,  and  the  plaintiff  otherwise 
bruised  and  injured. 

(Where  the  plaintiff  was  obliged  te 
leap  off  to  save  himself.) 

in.  That  the  defendants  and  their 
servants,  in  managing  their  cars  in 
which  plaintiff  was  thus  a  passenger, 
were  so  careless  and  negligent  that  it 
was  unsafe  for  him  to  remain  in  one 
of  them;  and  that,  in  order  to  free 
himself  from  the  danger,  he  was  obliged 
to  jump  from  the  car,  and  in  doing  80 
was  much  injured   (etc.,  as  above). 

rv.  That  by  reason  thereof,  the 
plaintiff  became  for  a  long  time  ill; 
was  obliged  to,  and  actually  did,  ex- 
pend about  the  sura  of  dol- 
lars for  surgical  and  other  treatment 
and  attendance  in  attempting  to  cure 
himself;  was  compelled  to  have  his  leg 
amputated,  and  has  thereby  become  a 
cripple;  and  prevented  for  life  from 
actively  pursuing  his  business;  and  was 
otherwise  injured,  to  his  damage 
dollars.     1    Abb.  Forms  413. 

8«  Complaint  Against  Troprieicf 
of  Stage  Coach  for  Injvries 
to  Person. 

I.     That    on    the    day    of 

,  18 ,  the  defendant  was  a 

common  carrier  of  passengers  by  stage 

coach  from  to  ,  for 

hire. 


XL     That  on  that  day,  at  ^ 

he  received  the  plaintiff  upon  his 
coach,  to  be  carried  thence  to  ■> 

for  hire. 

m.  That  not  regarding  his  duty,  he 
did  not  use  due  care  therein,  but,  by 
the  negligence  and  improper  conduct  of 
the   defendant  and   lus  servants,    the 
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coaeh  was  overtnmed,  and  the  plaintiff 
was  bruised  and  wounded  (or,  the 
plaintiff  was  thrown  off  the  coach,  and 
thereby  bruised  and  wounded),  inso- 
much that  he  became  ill  and  lame,  and 

was  prevented  for months  from 

attending  to  his  business)  and  for  a 
long  time  to  come  will  be  so  pre- 
vented), and  necessarily  incurred  ex- 
penses to  the  amount  of  ,  in 

getting  to  ,  and  in  endeavor- 
ing to  be  cured,  to  his  damage 

dollars.    1  Abb.  Forms  414. 

C.    Complaint,    Wrongfully    Ejecting 
Pasitenger  From   Train, 

**III.  That  on  the  afternoon  of  the 
21st  day  of  June,  1896,  the  plaintiff 
boarded  the  defendant's  train  at 
Charleston,  S.  C,  for  the  purpose  of 
taking  passage  to  Columbia,  having 
previously  purchased  a  ticket  from 
Charleston  to  Columbia,  and  the  de- 
fendant having  received  its  usual  charge 
for  said  ticket  and  transportation  be- 
tween said  places.  IV.  That  when 
the  said  train  had  gotten  only  a  few 
miles  from  Charleston,  the  defendant's 
agent  in  charge  of  the  said  train  de- 
manded of  the  plaintiff  his  fare,  and 
refused  to  accept  their  aforesaid  ticket, 
which  the  plaintiff  tendered  to  him,  and 
which  he  had  purcnased  in  good  faith; 
but  the  plaintiff,  well  knowing  that  his 
ticket  was  perfectly  good,  and  that  de- 
fendant had  received  its  usual  charge 
therefor,  declined  to  pay  any  more,  and 
persisted  in  riding  on  his  said  ticket. 
V.  That  thereupon  the  defendant 
caused  its  train  to  be  stopped  between 
stations,  and  at  a  place  with  no  shel- 
ter or  convenience  for  passengers,  and 
while  it  was  then  raining,  and  with, 
intent  to  degrade,  humiliate,  mortify, 
and  wound  the  plaintiff  in  his  person 
and  feelings,  caused  him  to  be  forcibly 
ejected  from  the  said  train,  violently, 
wilfully,  and  unlawfully,  and  without 
regard  to  the  rights  of  the  plaintiff, 
and  with  a  design  to  injure  and  op- 
press him  in  the  exercise  of  his  lawful 
rights.  VI.  That  after  the  plaintiff 
hi^  been  so  unlawfully  and  violently 
ejected  from  the  said  train,  he  again 
entered  it,  and,  under  protest,  paid 
on  money  the  fare  demanded  of  him 
by  the  conductor  to  Branchyille.  That 
thereafter,  and  after  proceeding  some 
distance,  the  defendant's  agent,  who 
had  ejected  him,  approached  the  plain- 
tiff, refunded  him  the  money  he  had 
paid    him    to    Branchville,    and    asked 


for  his  ticket,  which  he  had  before 
refused,  which  said  ticket  he  then 
punched  and  returned  to  the  plaintiff, 
and  recognized  the  said  ticket  as  good 
and  valid  for  passage  from  Charleston 
as  far  as  Branchville.  VII.  That 
after  leaving  Branchville,  another  con-  . 
ductor  in  the  employment  of  the  de- 
fendant, and  who  then  had  charge  of 
the  said  train,  or  car,  on  which  the 
plaintiff  was  traveling  from  Branch- 
ville to  Columbia,  accepted  the  afore- 
said ticket  as  passage  from  Branchville 
to  Columbia,  it  being  the  identical 
ticket  that  plaintiff  had  tendered  be- 
fore he  was  ejected  from  the  train. 
VIII.  That  by  the  aforesaid  wrongful 
and  unlawful  acts  and  violence  of  the 
defendant,  and  disregard  of  the  plain- 
tiff's rights,  the  plaintiff  has  been  in- 
jured in  his  person  and  feelings  to  his 
damage  $5,000.''  Iseman  i\  So.  Caro* 
Una,  etc.  R.  Co.,  52  S.  C.  566,  30  8.  E. 
488. 


PATENTS. 

L    Bill  To  SMtrain  Infringement^  9<43 

n.    Decllunitlon  for  Infringement,  945 

m.     Order,  Motion  To    Stand    Over, 
With,  Leave  To  Bring  Action,  946 

IV.    Decrees,  947 

A.  Staying  Infringement,  After  Vet' 

diet,  947 

B.  Staying  Infringement,  as  to  Ma- 

chinery,  947 

C.  Staying  Infringement,  as  to  Bricks, 

948 

D.  Declaring  Validity  of  Patent,  948 

CROeS-REFERENCES : 

Fraud  and  Deceit: 

Plea,  False  Representation  as  to  Ex- 
istence  of  Patent. 
Supplemental  Pleading: 
Supplemental  Bill,  Extension  of  Pat- 
ent. 

L     Bill  To  Restrain  Infringement  of 
Patent  Bight. 

To  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  of 
Massachusetts.     In  Equity. 

E.  H.,  Jr.,  of  B.,  in  the  state  of 
New  York,  and  a  citizen  of  the  state 
of  Niew  York,  brings  this  his  b;ill 
against  C.  W.,  of  B.,  in  the  state  of 
Massachusetts  and  a  citizen  of  the 
state  of  Massachusetts: 

And  thereupon  your  orator  complains 
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and  says  that  he,  being  the  original 
and  first  inventor  of  a  new  and  useful 
improvement  in  sewing  machines,  fully 
described  in  the  letters  patent  issued 
to  him  therefor,  as  hereinafter  stated, 
and  not  known  or  used  by  others  be- 
fore his  invention  thereof,  and  not 
at  the  time  of  his  application  for  let- 
ters patent  therefor,  m  public  use  or 
on  sale  with  his  consent  or  allowance 
as  the  inventor;  and  being  a  citizen 
of  the  United  States  and  having  made 
due  application,  and  having  fully  and 
in  all  respects  complied  with  all  the 
requisitions  of  the  law  in  that  behalf, 
did  obtain  letters  patent  therefor,  is- 
sued in  due  form  of  law  to  him  in  the 
name  of  the  United  States  and  under 
the  seal  of  the  patent  office  of  the 
United  States,  and  signed  by  N.  P.  T., 
acting  secretary  of  state,  and  counter- 
signed by  H.  H.  S.,  acting  commissioner 
of  patents,  bearing  date  the  tenth  day 
of  September,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-six,  where- 
by was  granted  and  secured,  accord- 
ing to  law,  to  your  orator,  his  heirs, 
administrators  or  assigns,  for  the  term 
of  fourteen  years  from  said  date,  the 
full  and  exclusive  right  and  liberty  of 
making,  constructing,  using,  and  vend- 
ing to  others  to  be  used,  the  said  im- 
T)rovement  in  sewing  machines  therein 
specified  and  claimed,  as  in  and  by  said 
letters  patent,  or  a  certified  copy  there- 
of, here  in  court  to  be  produced,  will 
more  fully  appear. 

And  your  orator  further  shows  unto 
your  honors,  that  certain  assignments 
of  certain  rights  in  said  patent  have 
been'  made  and  duly  recorded  in  the 
patent  office  of  the  United  States,^ 
whereby  your  orator,  prior  to  the  in- 
fringements herein  complained  of,  be- 
came and  now  is  the  sole  owner  of  said 
patent;  as  in  and  by  said  assignments 
or  certified  copies  thereof  here  in 
court  to  be  produced  will  more  fully 
appear. 

And  your  orator  further  shows  unto 
your  honors,  that  the  said  improve- 
ment in  sewing  machines,  patented  to 
him  as  aforesaid,  has  hitherto  been  in 
the  exclusive  possession  of  your  orator 
or  his  grantees;  and  has  hitherto  been 
and  still  is  of  great  value  and  profit 
to  your  orator;  and  that  a  license  fee 
or  patent  rent,  under  his  said  patent, 
has  hitherto  been  and  still  is  paid  to 
your  orator  for  the  largest  portion  of 
all  the  sewing  machines  manufactured 


and  sold  in  the  United  States;  yet  the 
said  defendant,  well  knowing  the  prem- 
ises, but  contriving  how  to  injure  your 
orator,  and  without  his  consent  or  al- 
lowance, and  without  right,  and  io 
violation  of  said  letters  patent,  and 
your  orator  *B  exclusive  rights  secured 
to  him  aforesaid,  has  made,  used,  ot 
vended,  and  still  does  make,  use,  or 
vend  to  others  to  be  used  in  said  dis- 
trict and  in  other  parts  of  the  United 
States,  a  large  number  of  sewing  ma- 
chines, but  how  many  your  orator  can- 
not state,  but  prays  that  the  defend- 
ant may  discover  and  set  forth  each, 
embracing  substantially  the  improve- 
ment in  sewing  machines,  or  a  mate- 
rial part  thereof,  patented  to  your 
orator  as  aforesaid,  and  thereby  the 
said  defendant  has  infringed,  and  still 
does  infringe,  and  cause  your  orator 
to  fear  that  in  the  future  he  will  in- 
fringe upon  the  exclusive  rights  and 
privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters 
patent. 

And  your  orator  further  shows  unto 
your  honors,  that  heretofore  the  valid- 
ity of  his  said  patent  has  been  uni- 
formly affirmed  after  severe  and  re- 
peated contestation,  namely,  by  a  ver- 
dict and  judgment  thereon  at  law,  in 
1852,  and  by  six  final  decrees  in  equity 
in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts, 
and  by  one  final  decree  in  equity  in 
the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York, 
all  obtained  in  favor  of  said  patent 
prior  to  August,  1854. 

And  your  orator  further  shows  unto 
your  honors,  that  the  sewing  maehines 
made  and  sold  by  the  defendant,  as 
herein  complained  of,  are,  in  their  es- 
sential parts  and  character,  substan- 
tially like  the  sewing  machines  against 
which  injunctions  were  obtained  in  the 
suits  aforesaid,  by  your  orator,  or  by 
your  orator  and  his  co-owner  of  said 
patent. 

And  your  orator  has  requested  the 
said  defendants  to  desist  from  making, 
using,  or  vending  to  others  to  be  used, 
the  said  sewing  machines,  embracing 
the  said  improvement  patented  to  your 
orator,  and  to  account  with  and  pay 
over  to  your  orator  the  profits  made  by 
said  defendant  by  reason  of  the  unlaw- 
ful making,  using,  or  vending  of  said 
sewing  machines  embracing  said  pat- 
ented improvement  of  your  orator.  But 
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now,  BO  it  is,  may  it  please  your  honors, 
that  said  defendant  has  combined  and 
confederated-  with  other  persons,  to 
your  orator  unknown,  but  whom,  when 
discovered,  your  orator  prays  leave  to 
make  defendants  hereto  to  resist  and 
destroy  the  exclusive  rights  and  priv- 
ileges secured  to  your  orator  as  afore- 
said, and  to  make,  use,  and  vend  said 
improvement  in  sewing  machines  pat- 
ented to  your  orator  as  aforesaid,  with« 
out  the  license  of  your  orator  and  in 
violation  of  his  just  rights  in  the  prem- 
ises, all  of  which  is  contrary  to  equity 
and  good  conscience.  To  the  end,  there- 
fore, that  the  said  defendant  may,  if 
he  can,  show  why  your  orator  should 
not  have  the  relief  herein  prayed,  and 
may,  under  oath,  and  according  to  his 
best  and  utmost  knowledge,  remem- 
brance, information,  or  belief,  full,  true, 
direct,  and  perfect  answer  make  to  all 
and  singular  the  premises,  and  more 
especially,  may  answer,  discover,  and 
set  forth,  whether  during  any  and  whal 
period  of  time,  and  where,  he  has  made, 
used,  and  vended  to  others  to  be  used 
for  any  and  what  consideration,  any 
and  how  many,  sewing  machines,  and 
whether  or  not  the  same  embrace  the 
said  improvement  in  sewing  machines, 
or  any  substantial  part  thereof,  pat- 
ented to  your  orator  as  aforesaid,  or 
how  the  same  differed  from  your 
orator's  said  patent,  if  at  all. 

And  that  the  said  defendant  may 
answer  the  premises,  and  may  be  de- 
creed to  account  for  and  pay  over  to 
your  orator  all  gains  and  profits  real- 
ized from  his  unlawful  making,  using, 
or  vending  of  sewing  machines,  em- 
bracing said  improvement  patented  to 
and  vested  in  your  orator  as  aforesaid, 
and  may  be  restrained  by  an  injunction 
to  be  issued  out  of  this  honorable  court, 
or  by  one  of  your  honors,  according  to 
law  in  such  case  provided  from  mak- 
ing, using,  or  vending  any  sewing  ma- 
chines embracing  said  improvement,  or 
any  substantial  part  thereof,  patented 
to  your  orator  as  aforesaid,  and  that 
the  infringing  machines,  now  in  the 
possession  or  under  the  control  of  the 
defendant,  may  be  delivered  up  to  your 
orator  or  be  destroyed;  and  for  such 
further  and  other  relief  in  the  premises 
as  the  nature  of  the  case  may  require, 
and  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant 
unto  your  orator,  not  only  a  writ  or 
writs  of  injunction,  conformable  to  the 
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prayer  of  this  bill,  but  also  a  writ  or 
writs  of  subpoena  to  be  directed  to  the 
said  O.  W.  and  confederates,  when  dis- 
covered, commanding  him  and  them,  at 
a  certain  time,  and  under  a  certain 
penalty,  therein  to  be  limited,  personally 
to  be  and  appear  before  your  honors  in 
this  honorable  court,  then  and  there 
to  answer  unto  this  bill  of  complaint, 
an^  to  do  and  receive  what  to  your 
honors  shall  seem  meet  in  the  premises. 

£.  M.,  Jr. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2004. 

IL     Declaration  for  Damages  for  In- 
fringement  of  Patent. 

''John  B.  Emerson,  a  citizen  of  the 
state  of  New  York,  by  Peter  Clark, 
his  attorney,  complains  of  Peter  Hogg 
and  Cornelius  Delamater,  citizens  of 
the  same  State,  defendants,  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case. 

''For  that,  whereas,  the  said  plaintiff 
was  the  original  inventor  of  a  certain 
new    and    useful   improvement,   in    the 
letters   patent     hereinafter    mentioned 
and   described,  the  same  being  a  cer- 
tain improvement  in  the  steam  engine, 
and  in  the  mode   of  propelling  there- 
with   either   vessels    on   the   water    or 
carriages  on  the  land,  which  was  not 
known  or  used  before  his  said  inven- 
tion,    and    which    was     not,     at     the 
time  of  his   application  for '  a  patent, 
as  hereinafter  mentioned,  in  public  use 
with   his    consent   or   allowance.     And 
the  said  plaintiff  being  so  as  aforesaid 
the   inventor   thereof,    and   being   also 
a  citizen  of  the  United  States,  on  the 
eighth    day    of    March,    one    thousand 
eight    hundred    and    thirty-four,    upon 
due  application  therefor,  did  obtain  cer- 
tain   letters    patent    therefor,    in    due 
form   of   law,   under   the   seal   of   the 
United  States,  signed  by  Andrew  Jack- 
son, then  President,  and  countersigned 
by   Louis   McLean,   then   Secretary   ot 
State,  bearing  date  the  day  and  year 
aforesaid,  whereby  there  was  secured 
to    him,    the   said    plaintiff,    his   heirs, 
executors,    administrators,    or    assigns, 
for  the   term   of   fourteen   yiears   from 
and  after  the  date  of  the  said  patent, 
the    exclusive    right    and     liberty     of 
making,  using,  and  vending  to  others 
to  be  used,   the  said  improvement,  as 
by  the  said  letters  patent  in  court  to 
be    produced    will    fully   appear.     And 
the  said  plaintiff  further  says,  that  the 
said  defendants,  well  knowing  the  said 
several  premises,   but  contriving,    and 
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wrongfully  and  injuriously  intending 
to  injure  the  plaintiff,  and  deprive 
him  of  the  profits,  benefits,  and  advan- 
tages which  he  might,  and  otherwise 
would,  have  derived  and  acquired  from 
the  making,  using,  and  vending  of  the 
said  invention  or  improvement,  after 
the  making  and  issuing  of  the  said  let- 
ters patent,  and  within  the  term  of 
fourteen  years  in  said  letters  patent 
mentioned,  to-wit,  on  the  first  day  of 
January,  eighteen  hundred  and  forty, 
and  on  divers  other  days  and  times 
between  that  time  and  the  commence- 
ment &t  this  suit,  at  the  city  of  New 
York  and  within  the  southern  district 
of  New  York,  wrongfully  and  unjust- 
ly, without  the  leave  or  license,  and 
against  the  will,  of  the  plaintiff,  made 
and  sold  divers,  to-wit,  ten  machines 
for  propelling  boats,  in  imitation  of 
■  the  said  invention  and  improvement, 
or  a  part  of  the  said  invention  or  im- 
provement, to  the  benefit,  use,  and  en- 
joyment whereof  the  said  plaintiff  was 
and  is  entitled  as  aforesaid,  in  viola- 
tion and  infringement  of  the  said  let- 
ters patent,  and  of  the  exclusive  right 
and  privilege  to  which  the  plaintiff 
was  and  is  entitled  as  aforesaid,  and 
contrary  to  the  form  of  the  statutes 
of  the  tlnited  States  in  such  case  made 
and  provided. 

"And  the  said  plaintiff  further  says, 
that  the  said  defendant,  well  knowing 
the  said  several  premises,  but  further 
contriving  and  intending  as  aforesaid, 
after  the  obtaining  of  the  said  letters 
patent  by  the  said  plaintiff'  as  afore- 
said, and  within  the  said  term  of  four- 
teen years,  to-wit,  on  the  said  first  day 
of  January,  eighteen  hundred  and  for- 
ty, and  at  divers  other  times  between 
that  day  and  the  commencement  of  this 
suit,  within  the  southern  district  of 
New  York  aforesaid,  wrongfully  and 
unjustly,  without  the  leave  or  license, 
and  against  the  will,  of  the  plaintiff, 
did  make  and  sell  divers,  to-wit,  ten 
improved  machines  for  propelling  boats 
or  vessels  upon  the  water,  constructed 
in  a  similar  form  and  acting  upon  the 
same  principle  as  the  said  machine  or 
improvement,  to  the  benefit,  use,  and 
eiijoyment  whereof  the  said  plaintiff 
was  and  is  entitled  by  his  said  letters 
patent,  as  aforesaid,  in  violation  and 
infringement  of  the  exclusive  right  so 
secured  to  the  said  plaintiff  by  the  said 
letters   patent   as   aforesaid,   and   con- 


trary to  the  form  of  the  statute  in  such 
case  made  and  provided. 

''And  the  said  plaintiff  further  says, 
that  the  said  defendant,  well  knowing 
the  said  several  premises,  but  contriv- 
ing and  intending  as  aforesaid,  after 
the  obtaining  of  the  said  letters  patent 
by  the  said  plaintiff  as  aforesaid,  and 
within  the  said  term  of  fourteen  years, 
to-wit,  on  the  said  first  day  of  Janu- 
ary, eighteen  hundred  and  forty,  and 
at  divers  other  times  between  that  day 
and  the  commencement  of  this  suit,  in 
the  southern  district  of  New  York 
aforesaid,  wrongfully  and  unjustly,  and 
without  the  consent  or  allowance,  and 
against  the  will,  of  the  plaintiff,  did 
imitate  in  part  and  make  a  certain 
addition  to  the  said  invention  or  im- 
provement, to  the  benefit,  use,  and  en- 
joyment whereof  the  plaintiff  was  and 
is  entitled  as  aforesaid,  in  breach  of 
the  said  letters  patent,  and  in  viola- 
tion and  infringement  of  the  exclusive 
right  and  privilege  so  secured  to  the 
said  plaintiff  as  aforesaid,  and  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided. 

"By  means  of  the  committing  of 
which  said  several  grievances  by  the 
said  defendants  as  aforesaid,  the  said 
plaintiff  is  greatly  injured,  and  has  lost 
and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and 
otherwise  would  have  derived  from 
the  said  invention  and  improvement 
in  the  said  letters  patent  described  and 
set  forth,  and  in  respect  whereof  be 
was  and  is  entitled  to  such  privilege 
as  aforesaid,  and  was  and  is  etherwise 
damnified  to  the  damage  of  the  said 
plaintiff  of  ten  thousand  dollars,  and 
therefore,"  etc.  Hogg  V,  Emerson,  6 
How.  (U.  8.)  437,  12  L.  ed.  505. 

m  Order,  Motion  To  Stand  Over,  Witb 
Leave  To  Bring  ActlOD  and  Di- 
rection for  Inspection;  Defendant 
Keeping  an  Accounts 
Defendants  undertaking  to  keep  an 
account  of  all  mohair  cloths,  and  other 
textile  fabrics,  finished  by  or  for  them, 
or  any  or  either  of  them,  in  the  man- 
ner in  the  plaintiffs'  bill  complained  of, 
it   is   ordered   that   this   motion   stand 
over,  with  liberty  to  the  plaintiffs  to 
bring  such  action  at  law,  in,  etc.,  against 
the    defendants,    as   they   may  be   ad- 
vised;  and  it  is  orderea,  that  the  de- 
fendants permit  and  suffer  the  plaintiffs, 
with  such  two  viewers  as  the  plaintiff 
shall  think  proper,  to  go  over  all  or 


See  "How  To  Use  This  Volume,"  Introduction,'  page  v. 


PATENTS 


947 


any  of  the  manufactories  of  the  said 
defendants,  or  of  any  or  either  of  them, 
and  inspect  the  machinery  set  np  there 
for  finishing  mohair  cloth,  or  other 
textile  fabrics,  and  to  observe  the 
method  or  methods  of  finishing  such  mo- 
hair cloth,  or  other  textile  fabrics,  by 
the  said  defendants,  or  any  or  either 
of  them,  for  which  purpose  the  said 
defendants  are  to  put  their  machinery 
to  work  in  the  presence  of  the  said 
plaintiffs  and  such  viewers,  and  to  af- 
ford every  facility  to  them  to  ascertain 
the  process  of  finishing  cloth  by  means 
of  such  machinery  and  every  part  there- 
of, it  being  the  object  and  intention 
of  this  court  to  enable  the  plaintiffs  to 
give  such  evidence  to  the  court  and 
jury,  on  the  trial  of  such  action,  as 
"Will  enable  them  to  make  out,  if  the 
fact  be  so,  the  infringement  complained 
of  by  their  said  bill.  Liberty  to  ap- 
ply. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2317;  Beardsell  v.  Schwann  (1857), 
2  Set  on  Dec.  (Eng.  ed.  1862)   910. 

IV.    Decrees. 

A.  Decree  Staying  Infringement  of 
Patent,  After  Verdict  Estab- 
lishing Patent. 

The  court  doth  order,  that  an  in- 
junction be  awarded  to  restrain  the  de- 
fendants D.,  etc.,  their  agents,  servants, 
and  workmen,  during  the  continuance 
of  the  letters-patent  in  the  plaintiffs' 
bill  mentioned,  and  whilst  the  same 
may  be  in  force,  from  using  or  em- 
ploying, without  the  leave  or  license  of 
the  plaintiffs,  in  or  for  the  purpose  of 
the  folding  of  the  flaps  of  envelopes 
in  succession  one  after  the  other,  or 
for  the  gumming  or  cementing  together 
the  edges  of  such  flaps  and  causing  such 
edges  to  adhere  together  Whilst  in 
eourse  of  being  folded,  any  machines 
similar  to  the  machine  which  was  pro* 
duced   for   inspection    at   their   factory 

on  the (lay  of ,  as  in 

the  plaintiffs'  bill  stated,  or  any  ma- 
chinery, mechanism,  or  mechanical  con- 
trivance made  or  arranged,  according 
to  the  plaintiffs'  said  patent  inventions, 
or  differing  therefrom  only  colorably  or 
by  the  .substitution  of  mere  mechanical 
equivalents  for  the  same,  and  from 
folding  the  flaps  of  envelopes  in  suc- 
cession one  after  the  other,  and  gum- 
ming or  cementing  the  edges  ot  such 
flaps  and  causing  the  same  to  adhere 
together  whilst  such  flaps  are  in  course 
of  folding  by  means  of  any  such  ma- 


chine, machinery,  mechanism,  or  me- 
chanical contrivances,  and  from  selling 
or  offering  for  sale  any  envelopes 
which  have  been  heretofore  manufac- 
tured by  the  said  defendants,  their 
agents,  servants,  or  workmen,  and  in 
the  manufacture  whereof  any  such  ma- 
chine, machinery,  or  mechanical  con- 
trivances hath,  or  have,  been  used  or 
employed  for  the  purpose  of  folding 
the  flaps  of  such  envelopes  in  succes- 
sion, or  for  gumming  or  cementing,  or 
causing  the  same  to  adhere  together 
whilfit  such  flaps  have  been  in  eourse 
of  being  folded,  and  generally  from 
making,  using,  exercising,  putting  in 
practice,  or  vending  plaintiffs'  patent 
inventions,  or  any  or  either  of  them, 
without  their  license  or  authority,  and 
from  or  in  any  wise  counterfeiting, 
imitating,  or  resembling  the  same;  un- 
til, etc.*  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2317;  De  la  Bue  v,  Dickinson 
(1857),  2  Seton  Dec.   (Eng.  ed.  1862) 

B.    Decree   Staying   Infringement   of 
Patent  as  to  Machinery, 

This  court  doth  order,  that  an  in- 
junction be  awarded  to  restrain  de- 
fendants W.,  etc.,  their  servants,  agents, 
and  workmen,  during  the  continuance  of 
the  letters-patent  flrstly  and  secondly 
in  the  plaintiff's  bill  stated  and  set 
forth,  and  whilst  the  same  may  be 
in  force,  from  manufacturing,  selling, 
using,  offering  or  exposing  for  sale,  or 
making  any  other  profitable  use  or  dis- 
position of  any  wool-combing  machines, 
or  parts  of  wool-combing  machines, 
made,  constructed,  contrived  or  ar- 
ranged so  as  to  comb  wool  by  machin- 
ery, apparatus,  arrangements,  opera- 
tions, contrivances,  means  or  appli- 
ances, similar  to  the  machinery,  ap- 
paratus, contrivances,  arrangements, 
means  or  appliances,  the  subject  of 
the  plaintiff's  inventions,  or  either  of 
them,  or  differing  therefrom  colorably, 
or  by  mere  mechanical  equivalents,  and 
generally  from  counterfeiting,  imitat- 
ing, or  resembling  plaintiff's  inventions, 
or  either  of  them,  or  any  part  there- 
of, or  making  any  addition  thereto  or 
subtraction  therefrom,  and  parting  with 
the  custody  of  any  wool-combing  ma 
chines,  or  parts  of  machines,  whether 
finished  or  in  progress,  now  in  their 
or  either  of  their  possession,  which  havo 
been  so  made,  constructed,  contrived, 
or  arranged;  until,  etc.  3  Dan.  Ch.  PL 
&   Pr,    (Perkins'   ed.)    2316;    Lister   v. 
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Wood,   (1858)   2  Seton  Doc.   (Eng.  ed. 
1862)  909. 

0.  Decree  Staying  Infringing  Patent 
as  to  Bricks, 

The  court  doth  order  that  an  in- 
junction be  awarded  to  restrain  the  de- 
fendant H.,  his  agents,  servants,  and 
workmen,  from  making  or  vending  any 
perforated  bricks  upon  the  principle  of 
the  inventions  in  the  plaintiff's  bill 
mentioned,  belonging  to  the  plaintiffs 
or  either  of  them,  during  the  remainder 
of  the  respective  terms  of  the  patents 
in  the  plaintiff's  bill  mentioned,  and 
from!  counterfeiting,  imitating,  or  re- 
sembling the  same  inventions,  or  either 
of  them,  or  making  any  addition  there- 
to or  subtraction  therefrom;  until,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2316;  Beart  v,  Hewitt,  (1853)  2  Seton 
Dec.  (Eng.  ed.  1862)  909. 

D.  Decree,  Declaration  of  Validity 
of  Patent;  Infringement  Ac- 
count;  Perpetual   Injunction. 

This  cause  having  been  brought  to 
a  final  hearing  upon  the  pleadings  and 
proofs,  and  counsel  for  the  respective 
parties  having  been  heard,  and  the 
same  having  been  duly  considered  by 
the  court;  it  is  found  and  hereby  or- 
dered, adjudged  and  decreed  (declared) 
that  the  letters-patent.  No.  12,649, 
granted  unto  the  said  R.  W.,  April  8, 
1855,  is  a  good  and  valid  patent,  being 
the  patent  referred  to  in  the  plaintiffs' 
bill,  and  that  the  said  R.  W.  was  the 
original  and  first  inventor  of  the  im- 
provement described  and  claimed  in 
the  said  patent;  and  also,  that  the  said 
defendants  have  infringed  upon  the 
said  patent,  and  upon  the  exclusive 
rights  of  the  plaintiffs  under  the  same. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  plaintiffs  do  re- 
cover of  the  defendants  the  profits, 
gains,  and  advantages  which  the  said 
defendants,  or  any  or  either  of  them, 
have  received  or  made,  or  which  have 
arisen  or  accrued  to  them,  or  either  of 
them,  from  said  infringement  of  the 
said  patents,  by  the  manufacture,  use, 
or  sale  of  the  improvements  described 
and  secured  by  the  said  letters-patent 
at  any  and  at  all  times  since  the  17tli 
day  of  November,  1856. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  plaintiffs  do 
recover  of  the  defendants  their  costs 
and  charges  and  disbursement  in  this 
suit,  to  be  taxed. 
And  it  is  further  ordered,  adjudged, 


and  decreed,  that  St  be  referred  to  K 
G.  W.,  one  of  the  masters  of  this  court, 
residing  in  the  city  of  N.  T.,  to  ascer- 
tain, take,  state,  and  report  to  the 
court,  an  account  of  the  gains,  profits, 
and  advantages  which  the  said  defend- 
ants, or  either  of  them,  have  received, 
or  which  have  arisen  or  accrued  to 
them,  or  either  of  them,  from  infring- 
ing the  said  exclusive  rights  of  the  said 
plaintiffs  by  the  manufacture,  use,  and 
sale  of  the  said  improvements  patented 
in  said  letters-patent,  since  the  said 
17th  day  of  November,  1856. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  plaintiffs,  on  such 
accounting,  have  the  right  to  cause 
an  examination  of  said  defendants,  and 
each  of  them,  ore  tenus,  or  otherwise, 
and  also  the  production  of  their  book^ 
vouchers,  and  documents  of  each  of 
them,  and  that  the  said  defendants 
attend  for  such  purpose  before  said 
master,  from  time  to  time,  as  said  mas- 
ter shall  direct. 

And  it  is  also  further  ordered,  ad- 
judged, and  decreed,  that  a  perpetual 
injunction  be  issued  in  this  suit  against 
the  said  defendants,  according  to  the 
prayer  of  the  bill.  3  Dan.  Ch.  PL  A 
Pr.  (Perkins'  ed.)  2218. 

PAUFEBa 


L  Kotlce  of  Application  To  Proaaente 
In  Forma  Pauper^  ^8 

n.  Petition  for  Admission  To  Sue  in 
Forma  Pauperis,  949 

in.  Order  To  Admit  in  Fozma  Panper- 
is^  940 

IV.  Order  of  Bef erence  of  Petition, 

949 

V.  Order  Denying  Leave  To  Pruaecnte 

as  Poor  Person,  949 

VI.  In  Equity,  950 

A.  Affidavit   To  Sue  or    Defend    in 

Forma  Pauperis,  950 

B.  Petition  To  Be  Admitted  To  Hve 
in  Forma  Pauperis,  950 

VIL     Support,  950 

A.  Declaration    Against    Town    fcr 

Board  of  Pauper,  950 

B.  Complaint  Against  Town  for  Med- 

ical  Services,  950 

L  Notice  of  AppUcatiim  for  Admis- 
sion To  Prosecute  In  Fonna  Pau- 
peris. 

Please  to  take  notice  that  a  peti- 
tion, of  which  the  above  (or  within) 
is   a   copy,   will   be   presented   to  the 
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supreme  court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  at  the 
next  special  term  thereof,  to  be  held 

at  the  eapitol  in  the  city  of , 

on  the  Tuesday  of  

next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard;  and  that  a  mo- 
tion will  then  and  there  be  made,  that 
the  same  be  granted.  Dated,  etc. 
Yours,  etc., 

A.  B.,  in  person. 
Burr.   App.    535,    |1060. 

n.    Petition  for  Admlasloii  To  Sue  in 
Fonna  Pauperis. 

To  the  honorable  the  of  the 

court   of  : 


The   petition   of   A.   B.,   of 


(residence  and  occupation)  respectful 
ly  showeth: 

That  C.  D.  i»  indebted  to  your  peti- 
tioner in  the  sum  of  dollars, 

for  work  and  labor  done  and  performed 
by  your  petitioner  for  the  said  C.  D. 
and  at  his  request  (or  otherwise,  ac- 
cording to  the  nature  of  the  demand), 
and  that  your  petitioner  desires  to  com- 
mence (or  has  commenced)  a  suit  in 
the  (state  what  court)  for  the  recovery 
thereof:  And  your  petitioner  further 
shows,  that  he  is  not  worth  the  sum 
of  (twenty)  dollars,  excepting  the 
wearing  apparel  and  furniture  neces- 
sary for  himself  and  his  family,  and 
excepting  the  subject-matter  of  the  said 
action. 

Your  petitioner  therefore  prays  your 
honors  that  he  may  be  admitted  to 
prosecute  his  said  action  as  a  poor  per- 
son, and  that  I.  J.  may  be  assigned 
to  him  as  counsel,  and  E.  F.  as  his 
attorney  to  prosecute  the  same. 

And  your  petitioner  will  ever  pray. 

A.  B. 

(City  and)    county  of  ,  ss: 

A.  B.,  the  petitioner  above  named,  be- 
ing duly  sworn,  says  that  the  aboVe 
petition  is  true  in  substance  and  mat- 
ter of  fact.  A.  B. 

8worn,  etc. 

I,   I.    J.,    a   counsellor    of    

court  of  the  state  of ,  do  here- 
by certify  that  I  have  examined  the 
claim  of  A.  B.  against  C.  D.  men- 
tioned in  the  foregoing  petition,  and 
that  I  am  of  opinion  that  the  said 
A.  B.  has  a  good  cause  of  action  there- 
for. I.  J. 

Dated,  etc. 

Burr.  App.  546,  §1079;  Archb.  Forms 
515. 


HL     Order  to  Admit  In  Fonna  Pan- 
peri& 

On  reading  and  filing  the  petition 
and  afSdavit  of  A.  B.,  and  the  certifi- 
cate of  counsel  thereto  annexed,  and 
on  motion  of  I.  J.*,  ordered,  that  the 
said  A.  B.  be  admitted  to  prosecute 
this  action  (or  the  action  mentioned  in 
the  said  petition)  as  a  poor  person; 
and  that  I.  J.  be  assigned  to  him  as 
counsel,  and  £.  F.,  as  his  attorney,  to 
prosecute  the  same.  Burr.  App.  579, 
§1134. 

IV.  Order  for  Reference  of  Petition 

for  Iieaye  To  Prosecute  as  a  Poor 
Person. 

As  in  V,  to  the  *. 

Ordered,  that  it  be  referred  to  G.  H. 
Esq.,  a  counselor  of  this  court,  to  ex- 
amine into  the  circumstances  of  the 
ease  set  forth  in  said  petition,  and  to 
report  whether,  in  his  opinion,  the  said 
petitioner  has  a  meritorious  cause  of 
action  against  the  said  Y.  Z.,  which  is 
cognizable  in  this  court,  and  whether 
he  is  entitled  to  prosecute  the  same 
as  a  poor  person.  And  it  is  further 
ordered,  that  if  the  said  referee  is  sat- 
isfied that  such  petitioner  is  entitled 
to  prosecute  as  a  poor  person,  and  has 
reasonable  grounds  for  bringing  an  ac- 
tion in  this  court,  he  do  also  report 
the  name  of  a  suitable  person  to  be 
assigned  as  his  attorney  and  counsel 
to  prosecute  such  action.  1  Abb.  Forms 
35. 

V.  Order  Denying  Leave  To  Prosecute 

as  Poor  Person. 

In  the  matter  of  the  petition  of  A.  B. 
(or,  if  suit  is  already  pending,  title 
of  the  cause).  (At  a  special  term, 
etc.) 

On  reading  and  filing  the  petition  of 
A.  B.  for  leave  to  prosecute  as  a  poor 
person,  and  to  have  attorney*  and  coun- 
sel assigned  to  conduct  the  action,  and 
on  hearing  P.  Q.  for  the  petitioner 
(and  K.  S.  of  counsel  for  the  defense 
opposed):*  And  it  appearing  that  this 
motion  has  been  unreasonably  delayed 
until  after  the  cause  has  been  at  is- 
sue, and  noticed  for  trial  (or,  that  the 
cause  has  already  proceeded  to  a  hear- 
ing upon  the  defendant's  demurrer  to 
the  petitioner's  complaint,  and  that 
the  demurrer  has  been  sustained  by  the 
court): 

Ordered,  that  the  petition  be  denied. 
1  Abb.  Forms  35. 
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VI.    In  Equity. 

A.  Affidavit  To  Be  Admitted  To  Sue 

or  Defend,  In  Forma  Pauperis, 
1,  A.  B.,  of,  ete.,  the  above-named 
plaintiff  (or  the  above-named  defend- 
ant), make  oath  and  say,  that  I  am 
not  worth  the  sum  of  five  pounds  in 
all  the  world,  my  just  debts  being  first 
paid,  sjud.  my  wearing  apparel  and  the 
matter  in  question  in  this  cause  only 
excepted.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins'  ed.)    2176. 

B.  Petition  of  Plaintiff  To  Be  Ad- 

mitted To  Sue  In  Forma  Pau- 
peris. 
Showeth, 

That  your  petitioner  having  filed  his 
bill  in  this  honorable  court  against  the 
said  defendant,  thereby  setting  forth, 
that  (here  state  concisely  the  purport 
of  the  bill). 

That  your  petitioner  is  not  worth 
£5  in  all  the  world,  his  wearing  ap- 
parel and  the  matters  in  question  in 
this  cause  only  excepted,  and  he  is 
utterly  unable  to  prosecute  his  said 
suit,  unless  he  is  admitted  to  do  so 
in  forma  pauperis. 

Your  petitioner  therefore  humbly 
prays,  that  he  may  be  admitted  to 
prosecute  his  said  suit  in  forma  pau- 
peris, and  that  Mr.  may  be 

assigned  his  counsel,  and  Mr.  

his  solicitor. 

And,  etc.  3  Dan.  CHu  PI.  &  Pr.  (Per- 
kins' ed.)   2157. 

VH.    Support 

A.  Declaration  Against  Town  for 
Board  of  Pauper, 

''And  also  for  that  whereas  one  Al- 
bion Dike,  to-wit,  on  the  fifth  day  of 
October,  A.  D.  1850,  at  said  Unity,  was 
a  poor  person,  and  was  unable  to  sup- 
port himself,  and  had  no  relatives  in 
the  line  of  father  or  grandfather, 
mother  or  grandmother,  children  or 
grandchildren,  of  sufficient  ability  to 
relieve  him,  and  was  then,  and  for  a 
long  time  previous  had  been,  a  resi- 
dent of  said  Unity;  and  whereas  the 
said  defendants  were  by  law  liable  to 
furnish  all  necessary  relief  and  main- 
tenance to  said  Dike,  and  being  so 
liable  the  said  defendants,  in  consid- 
eration that  the  plaintiff  would  board 
and  support  the  said  Dike,  then  and 
there  promised  the  plaintiff  to  pay  him 
therefor  at  the  rate  of  five  dollars 
each  week  for  the  first  two  weeks,  four 
dollars   each   week   for   the   next   two 


succeeding  weeks,  and  three  dollars 
each  week  for  such  remaining  time 
during  which  he  should  furnish  such 
board  and  support  of  the  said  i>ike, 
until  he,  the  said  plaintiff  and  the 
said  defendants  should  make  a  new 
bargain. 

And  the  plaintiff  avers  that  he  did 
board  and  support  the  said  Dike  from 
the  said  fifth  day  of  October,  A.  D. 
1850,  to  the  day  of  the  date  of  this 
writ,  being  in  all  twenty-two  weeks 
and  four  days,  which,  at  the  rates 
aforesaid,  amounted  in  the  whole  to 
the  further  sum  of  seventy-three  dol- 
lars and  seventy-one  cents,  to-wit,  at 
Unity  aforesaid;  which  said  last  men- 
tioned sum  the  said  defendants  be- 
came liable  to  pay  the  plaintiff,  ac- 
cording to  their  said  promise  last  afore- 
said, but  which  they  have  never  paid." 
Glidden  v.  Unity,  33  N.  H.  571. 

B.    Complaint     Against     Town     for 
Medical  Services  to  Pauper. 

"Alonzo  6.  Boy n ton  and  Dubois 
Hawley,  partners  as  Boy n ton  &  Haw- 
ley,  complain  of  the  Board  of  Com- 
missioners of  Bartholomew  county  and 
say,  the  defendant  is  indebted  to 
plaintiffs  in  the  sum  of  thirty-eight 
dollars  for  medical  services  rendered 
to  one  Samuel  P.  Taggart,  a  pauper 
of  Sand  Creek  township  in  said  coun- 
ty, on  the  order  of  John  Newson,  Trus- 
tee of  said  township,  a  bill  of  par- 
ticulars of  which  is  filed  herewith. 
Plaintiffs  aver  that  during  all  the  time 
of  the  rendition  of  said  services  said 
defendant  had  not  contracted  with 
physicians  to  attend  upon  the  poor  gen- 
erally in  said  county,  and  had  not  con- 
tracted with  a  physician  to  attend  upon 
the  poor  of  said  township.  Plaintiffs 
demand  jud|rment  for  $38.00."  Board 
of  Commissioners  r.  Boynton,  30  Xnd. 
359. 
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Licenses: 

Indictment  for  Not  Having  License 
as  Pawnbroker. 


I.    Pleas,  951 

A.  In  Assumpsit,  951 

B.  In  Debt,  951 

C.  Solvi  Post,  951 

D.  In  Covenant,  951 
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II.     BepUcfttion  to  Flea  of  Payment, 

95(2 
m.    Answen,  952 

A.  Payment,  952 

B.  Plaintiff  Has   Taken   Higher  Se- 

curity hy  Judgment,  952 

C.  Bill  Accepted  in  Payment,  952 

D.  Note  Given,  952 

E.  Endorsed  Bill  to  Plaintiff,  952 

F.  Accepted  Bill,  952 

G.  Higher  Security  hy  Bond,  952 

H.  Denying  Pari,  Payment  as  to  Resi- 
due, 953 

I.  Beducing  Value  and  Pleading  Pay- 
ment, 953 

J.     Payment  in  Services,  953 

K.  Plaintiff  Took  Mortgaged  Prop- 
erty, 953 

CROSS-BEPERENCES : 
Account  and  Accounting: 
Answer     Alleging     Accounting     and 
Payment. 
Answers: 
Answer,  Denial  of  Request  To  Pay, 

Etc.; 
Answer,  Accounting  and  Payment. 
Bills  and  Answxbs: 

Statement    in    Answer     of     Making 
Deed  and  Payment. 

COICPROMISE   AND   SETTLEMENT: 

Answer,  Compromise  and  Payment. 
Perpoemance: 

Plea  in  Excuse  of  Non-performance, 
Non-payment  of  Purchase  Price. 

L     Pleas. 

A.    Plea  in  Assumpsit  of  Payment. 

(First  plea  general  issue;  second  plea 
as  follows): 

And  the  said  defendant  by  leave  oi! 
the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  for  further  plea  in  this 
behalf,  says,  that  the  said  plaintiff,  hit 
action  aforesaid  against  the  said  de- 
fendant, ought  not  to  have  or  main- 
tain, because  the  said  defendant  says 
that  after  the  said  supposed  promises 
and  undertakings  of  the  said  defend- 
ant, and  before  the  commencement  of 
the  said  action  of  the  said  plaintiff 
against  the  said  defendant  in  this  be- 
half,  to-wit,   on   the   day   of 

in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 
the  said  defendant  paid  to  the  said 
plaintiff  the  said  several  sums  of  money 
in  the  declaration  of  the  said  plaintiff 
mentioned.  And  this  he  is  ready  to 
verify.  Wherefore,  etc.  (usual  conclu- 
sion).   Bnrr.  App.  351,  {639. 


B.    Plea  of  Payment  in  Debt. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  S.  &  8.,  his  attorneys,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  craves  03'er  of  the  said 
writing  obligatory  in  the  said  declara- 
tion mentioned,  and  it  is  read  to  him, 
etc.  He  also  craves  oyer  of  the  con- 
dition of  the  said  writing  obligatory, 
and  it  is  read  to  him  in  these  words 
(here  set  forth  the  recitals,  if  any,  and 
the  tsondition,  verbatim,  which,  being 
read  and  heard,  the  said  defendant  says 
that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof 
against  him,  because   he  says  that   he 

the  said  defendant,  on  the  said 

day  of J  in  the  year  one  thou- 


sand eight  hundred  and 


-  af ore< 


said  (the  day  of  payment  mentioned 
in  the  condition),  in  the  said  condition 
of  the  said  writing  obligatory  men- 
tioned,  paid   to   the   said   plaintiff   the 

said    sum   of  dollars,   in   the 

said  condition  mentioned,  together  with 
all  interest  then  due  thereon,  according 
to  the  form  and  effect  of  the  said 
condition,  to- wit,  at,  etc.  (the  venue), 
aforesaid.  And  this  he  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  etc. 

S.  &  S.,  defts.  attys. 
Burr.  App.  357,  f649;  3  Chit.  PI.  978. 

C.  Plea  of  Solvi  Post. 

Because    he   says   that    he   the   said 

defendant,  after  the  said day 

of   ^   A.    D.   •,    in    the 

said  condition  mentioned,  and  before 
the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  behalf  (or  if  in  C.  P., 
or  by  original,  **  before  the  commence- 
ment of  this  suit"),  to-wit,  on,  etc., 
at,  etc.  (venue),  aforesaid,  paid  to  the 

said  plaintiff  the  said  sum  of  £ , 

in  the  said  condition  mentioned,  to- 
gether with  all  interest  then  due  there- 
on. And  this,  etc.  (conclude  with  a 
verification).     3  Chit.  PI.  975. 

D.  Plea  of  Payment  in  Covenant. 

Because  he  says  that  the  said  defend- 
ant on  the  said,  etc.,  aforesaid,  at, 
etc.  (venue),  aforesaid,  did  pay  to  the 

said  A.  B.  the  said  sum  of  £ 

in  the  said  indenture  mentioned.  And 
of  this  the  said  defendant  puts  him- 
self upon  the  country,  etc.  3  Chit.  PI 
1001. 
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n.    Bepllcatloii  to  Plea  of  Payment. 

Because  he  saith  that  the  said  de- 
fendant did  not  pay  to  the  said  plaintiff 

the  said  sum  of  £ — in  the  said 

condition  mentioned,  with  lawful  in- 
terest for  the  same,  in  manner  and 
form  as  the  said  defendant  hath  above 
in  his  said  plea  in  that  behalf  alleji^ed. 
And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  etc 
3  Chit.  PI.  1175. 

in.    Answen. 

A.  Answer,  Payment  {a). 

That  before  action  he  satisfied  and 
discharged  the  plaintiff's  claim  by  pay- 
ment,    a  Abb.  Forms  47. 

Answer,  Payment  (h). 

That  before  this  action    (and  on  or 

about   the  day   of  ^ 

18—)  this  defendant  paid  to  the  plain- 
tiff      dollars,    in    full    (or     in 

part)  payment  of  the  said  note  (or 
other  indebtedness).    2  Abb.  Forms  48. 

B.  Answer,     Plaintif     Has     Taken 

Higher  Security   by  Judgment, 

(I.    As  in  in,  F.) 

n.  That  in  pursuance  of  said  agree- 
ment this  defendant  confessed  judg- 
ment in  the court  of ^ 

to   the   plaintiff   for   said   aum;    which 

judgment  was  on  the  day  of 

,  18—,  duly  entered  in  the  of- 
fice of  the  clerk  of  the  county  of 
.     2  Abb.  Forms  50. 

C.  Answer,    Bill    Accepted    in    Pay- 

ment, Which  Plaintiff  Has  Lost. 
I.    That  before  this  action  the  plain- 
tiff drew  his  bill  on  the  defendant  foi 
the  amount  of  said  account   (or  other 
indebtedness    alleged),    dated     on     the 
day   of  ,    18: — ,    and 


payable 


months     after     said 


date;    which   the    defendant    then    ac- 
cepted. 

II.  That  the  plaintiff  received  said 
acceptance  on  account  of  said  indebt- 
edness, and  afterwards  (and  before  the 
same  became  due  and  payable)  lost  the 
same,  and  cannot  produce  it  to  the 
defendant.     2  Abb.  Forms  48. 

D.  Answer,  That  Defendant  Gave  His 
Note  or  Acceptance, 

That  after  the  accruing  of  the  al- 
leged debt,  and  before  this  action,  the 
defendant  delivered  to  the  plaintiff, 
and  the  plaintiff  received  from  him,  for 
and  on  account  of  said  debt,  a  bill  of 
exchange,*  drawn  by  the  plaintiff  upon 
and  accepted  by  the  defendant  (or  a 
promissory  note  made  by  the  defend- 


-,  payable 


ant),  for  the  sum  of 

to  the  plaintiff,  or  order, 
months  after  date,  which  period  had 
not  elapsed  at  the  commencement  of 
this  action.     2  Abb.  Forms  49. 

E.  Answer,  That  Defendant  Indorsed 

Bill  to  Plaintiff. 
(As  in  the  preceding  form  to  the  *), 
drawn  by  the  defendant  (or  by  M.  N. 
on  and  accepted  by  O.  P.,  and  indorsed 
by  the  defendant,  whereby  the  defend- 
ant (or  said  M.  N.)  required  the  said 
0.   P.   to  pay  the  defendant   or  order 

dollars, months  after 

the  date  thereof.    2  Abb.  Forms  49. 

F.  Answer,  That  Defendant  Accepted 

Bill   for  Part  of  Debt    Which 
Plaintiff  Has  Negotiated. 
First.     As  to   the  sum   of  • 

dollars,  a  part  of  the  alleged  cause  of 

action : 

I.  That  after  the  statement  of  the 
account  (or  otherwise  refer  to  the  cause 
of  action)  mentioned  in  the  complaint, 
and  before  the  commencement  of  this 

action,  to-wit,  on  the  day  of 

,  18 — ,  the  plaintiff  miide  his 

bill  of  exchange  in  writing,  and  di- 
rected the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay 
to  the  plaintiff's  order  — = dol- 
lars, for  value  received,  ■ 
months  after  date  thereof,  and  that 
the  defendant,  at  the  request  of  the 
plaintiff,  then  accepted  said  bill,  and 
delivered  the  same  to  the  plaintiff,  who 
then   accepted    and   received   the   same 

in  discharge  of  the  said  sum  of 

dollars  (or  for  and  on  account  of  the 
said  sum  of dollars). 

II.  That  the  plaintiff  has  indorsed 
and  delivered  said  bill  to  some  person 
to  the  defendant  unknown,  who  from 
thence  hitherto  hath  been,  and  still  is, 
the  holder  thereof,  and  entitled  to  sue 
the  defendant  thereon.  2  Abb.  Forms 
49. 

G.  Answer,  That  Plaintiff  Has  Tahen 

Higher  Security  by  Bond. 
I.     That  after  said  account  or  note, 
[  or  other  simple  contract  debt)  became 
I'due,  and  before  this  action,  the  plain- 
tiff and  this  defendant  agreed  that  the 
defendant  should  give  the  plaintiff  his 
bond    under    seal    (or    should     confess 
judgment  to  the  plaintiff)  for  said  sum 
so  due. 

n.  That  in  pursuance  of  said  agree- 
ment, this  defendant,  on  the  ^— ^— 

day   of* -,    18 — ,   gave    to    the 

plaintiff    his    bond    under    seal    in    the 
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penal   sum   of 


dollars,   condi- 


tioned for  the  payment  by  him  to  said 
plaintiff  of  said  sum  of  dol- 
lars  so   due,   on   the   day   of 

,  18 — ,  at  f  with  in- 
terest.    2  Abb.  Forms  50. 

H.  Answer,  Denying  the  Promise  as 
to  Fart  and  Pleading  Payment 
as  to  Besidue, 

I.  That  he  promised  to  pay  the 
plaintiff dollars  only. 

II.  That  be  has  paid  that  sum  to 
the  plaintiff.     2  Abb.  Forms  51. 

I.    Answer,     Seducing     Value      and 

Pleading  Payment. 
I.    That  the  goods  (or  services)  men- 
tioned therein  were  worth  no  more  than 

dollars. 

n.     That   he   has  paid   that  sum  to 

the  plaintiff.    2  Abb.  Forms  51. 

J.    Answer,  Payment  in   Services, 

I.     That   after  the   said   promissory 

note   was   made    (or  became   payable)^ 

and  before  this  action,  to-wit,  on  the 

day   of  ,   18 — ,    the 

said  plaintiff  agreed  to  receive,  and 
the  said  defendant  agreed  to  give  to 
the  said  plaintiff,  his  work,  as  a  car- 
penter, to  the  amount  due  and  payable 
on  the  said  note. 

n.  That  defendant  afterwards,  ac- 
cording to  the  said  agreement,  did  for 
the  said  plaintiff  carpenter  work  to  the 
full  amount  due  and  payable  on  the 
said  note.    2  Abb.  Forms  51. 

K.  Answer,  Plaintiff  Took  Mortgaged 
Property. 

I.  That  at  the  time  of  giving  said 
note  (or  incurring  other  debt  alleged), 
he  gave  a  chattel  mortgage  upon  said 
goods  (or  briefly  designate  the  subject 
of  the  mortgage,  e.  g.,  thus:  the  house- 
hold furniture  contained  in  his  dwell- 
ing at  ),  which  mortgage  was 

upon  condition  that  if  the  said  note 
(or  other  debt)  was  not  paid  when  due, 
the  plaintiff  might  take  the  (goods) 
and  dispose  of  them  at  public  or  private 
sale,  and  out  of  the  avails  retain  the 
amount  due  (upon  the  note),  with  eosti 
and  expenses,  paying  over  the  surplus, 
if  any,  to  the  defendant. 

n.      That   on   the  day    of 

,  18 — ,  and  before  this  action, 

the  plaintiff  took  possession  of  the 
(goods)  to  dispose  of  them;  and  that 
the  same  have  not  since  been  returned 
to  the  defendant. 

in.  That  said  (goods)  were  then  of 
the  value  of  — —  dollars,  ancLsuifi- 


cient   wholly  to  satisfy  the   plaintiff's 
demand.    2  Abb.  Forms  51. 

PEJACE. — See  Bebach  of  the  Peace. 

PEDDLERS.--See  Hawkers  and  Ped- 
dlers. 


PENALTIES.   FOBFEITX7BE8  AND 

FINSS. 

I.  Dadarationfl;  9=53 

A.  In  Qui  Tarn  Action,  953 

B.  By  Common  Informer,  954 

C.  For  Penalty  Given  hy  Statute,  954 

D.  In  Debt  for  Violation  of  Excise 

Law,  955 

II.  OomplaJntfl^  955 

A.  For  Penalties,  General  Form,  956 

B.  For  Selling  Liquors   Without  Li- 

cense, 955 

C.  For  Selling  Liquors  on  Sunday  or 

Election  Day,  956 

D.  By  Wife  or  Husband  for  Illegal- 

ly Selling,  956 

E.  Against   Witness  for    Disobeying 

Subpoena,  956 

F.  For  violation  of  Ordinance,  957 

m.    Information  Qol  Tarn,  957 

CROeS-BEFERENCES : 
Admibalty: 
Final  Decree  of  Forfeiture  on  a  Libel 
of  Information. 
Arbest  in  Civil  Cases: 

Capias,  Penalty  and  Forfeiture. 
Demurbsb: 

Demurrer    to     Discovery    Where    It 
Would  Subject  Defendant  to  Pains, 
Penalties   and  Forfeitures. 
Hawkebs  and  Peddlers: 
Complaint  in  Action  To  Recover  Pen- 
alty. 
Intoxicating  Liquors: 

Complaint,  Recovery  of  Penalty; 
Complaint  To  Recover  a  Penalty  for 
School  Fund. 
Loos  and  Logging: 
Declaration    in    Debt     for     Penalty, 
Converting  Logs. 

L    DedarationB. 

A.    Declaration  in  Qui  Tam  Action. 

A.  B.,  who  sues  as  well  for  (the 
people  of)  the  state  of  New  York  (or 
the  poor  of  the  [town  of  C,  in  the] 
said  county  of  W.)  as  for  himself  in 
this  behalf,  plaintiff  in  this  suit,  by 
E.  F.,  his  attorney,  complains  of  C.  D., 
defendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that  the  said  defendant 
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render  to  the  said  people  (or  to  the 
said  poor  of  the  [said  town  and]  count; 
aforesaid)^  and  to  the  said  plaintiff, 
who    sues   as   aforesaid,    the    sum    of 

dollars  of  lawful  money,  etc., 

which  he  owes  to,  and  unjustly  detaini 
from  them:  For  that,  etc.  (here  set 
forth  the  offense,  referring  to  the  stat* 
ute  as  in  I,  B,  and  proceed  thus): 
whereby,  and  by  force  of  the  said  stat- 
ute, the  said  defendant  forfeited  and 
became  liable  to  pay  for  his  said  of* 

fens.e  the  sum  of dollars.    By 

reason  wheregf,  and  by  force'  of  the 
said  statute  in  auch  case  made  and  pro- 
vided, an  action  hath  accrued  to  the 
said  plaintiff  who  suea  as  aforesaid,  to 
demand  and  have  for  the  said  (people) 
(or  poor),  and  for  himself  in  thith  be- 
half, of  and  from  the  said  defendant, 

the   said   sum   of  dollars,   so 

by   him  forfeited  as  aforesaid,   parcel 

of   the   said   sum   of dollars 

above  demanded. 

And  whereas  also,  etc.  (add  other 
counts  if  necessary). 

Nevertheless  the  said  defendant  (al- 
though often  requested)  hath  not  as 
yet  paid  the  said  sum  of dol- 
lars above  demanded,  or  any  part  there- 
of, to  the  said  people  (or  poor),  and 
the  said  plaintiff  who  sues  as  aforesaid, 
or  to  either  of  them;  but  to  pay  the 
same,  or  any  part  thereof,  to  the  said 
people  (or  poor),  and  the  said  plaintiff 
who  sues  as  aforesaid,  or  to  either  of 
them,  the  said  defendant  hath  hitherto 
wholly  refused  and  still  refuses  so  to 
do:  To  the  damage  of  the  said  plain- 
tiff, who  sues  as  aforesaid,  of 

dollars,  and  therefore  he  brings  his  suit, 
etc. 

E.  F.,  plaintiff's  attorney. 

Burr.  App.  289,  §556c.  See  7  Went- 
worth's  PI.  170  et  seq. 

B.  Declaration  hy  a  Common  In- 
former. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
bis  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that  he  render  to  the 
said  plaintiff  the  sum  of dol- 
lars (the  total  of  the  sums  claimed  ift 
the  different  counts),  of  lawful  money, 
etc.,  which  he  owes  to,  and  unjustly 
detains  from  him:  For  that  whereas 
the    said    defendant,     heretofore,     and 

within months  next  before  the 

commencement  of  this  suit,  and  between 
the  day  of  and  the 


first 


m 


in    the 


year     of     our     Lord     one     thousand 

eight     hundred     and     ,    to- 

wit,  on  the  day  of  » — , 

in  the  year  last  aforeaaid,  at 


in  the  county  aforesaid,*  killed  and  de- 
stroyed  one    (heath   hen)    contrary  to 

the  provisions  of  the  Bection 

of  the  title  of  the  


chapter  of 


-,  of  the  revised  stat- 


utes of  this  state,  entitled  ''Of  the 
preservation  of  deer,  and  certain  game 
and  animals;"  whereby,  and  by  force 

of  the  section   of   the   said 

statute,  an  action  hath  accrued  to  the 
said  plaintiff  (being  the  person  who 
first  prosecuted  for  the  said  offense), 
to  demand  and  have  of  and  from  the 
said  defendant  the  sum  of dol- 


lars, parcel  of  the  said  sum  of  ^— ^— • 
dollars,  above  demanded. 

And  whereas  also  the  said  defendant 
heretofore,  and  within,  etc.  (as  in  first 
count  to  the  *,  and  then  as  follows): 
had  in  his  possession  one  (heath  hen) 
contrary     to     the    provisions     of    the 

section,  etc.   (as  in  the  first 

count  to  the  end,  inserting  the  word 
''other"  before  "parcel"). 

And  whereas  also  (third  count  for 
exposing  to  sale,  if  necessary,  being  the 
same  as  the  first  count,  substituting 
the  words  "exposed  to  sale"  instead 
of  "killed  and  destroyed"). 

Nevertheless  the  said  defendant  (al- 
though often  requested,  etc.),  hath  not 

paid  the  said  sum  of  dollars, 

or  any  part  thereof,  etc.  (conclusion  in 
usual  form).  Burr.  App.  289,  S556b; 
Wentworth's  PL  142. 

C.  Declaration  for  Penalty  Given  hf 
Statute, 

For  that  whereas  the  said  defendant, 

heretofore,  to -wit,  on  the day 

of  ^  in  the  year,  etc.,  to-wit, 

in  the  city  of ,  in  the  county 

of aforesaid,  was  indebted  to 

the  said  plaintiff  in  the  sum  of 

dollars,*  for  so  much  money  before  that 
time  had  and  received  of  the  said 
plaintiff  by  the  said  defendant,  con- 
trary   to    the    provisions     of    section 

of   article  X)f    title 

of  chapter part of 

the  revised  statutes  of  this  state,  en- 
titled (whatever  the  title  is),  whereby 
an  action  hath  accrued  to  the  said 
plaintiff*  to  demand  and  have  of  and 
from  the  said  defendant  the  said  sum 
of  money  above  demanded,  according 
to  the  provisions  of  the  said  statute. 
Nevertheless   the  aaid   defendant    (al- 
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though  often  requested,  etc.);  has  not 
jet  paid  the  said  sum  of  money  above 
demanded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same,  or 
any  part  thereof,  to  the  said  plaintiff, 
the  said  defendant  has  hitherto  wholly 
refused,  and   still   does   refuse,   to   the 

damage  of  the  said  plaintiff  of • 

dollars,  and  therefore  he  brings  suit, 
etc.     Burr.  App.  288,  §556. 

D.    Declaration  in  Debt  for  Violation 
of  Excise  Law. 

A.  B.  and  I.  J.,  as  overseers  of  the 

poor  of  the  town  of  ,  in  the 

county   of  ,   plaintiffs   in   this 

suit,  by  O.  A.,  their  attorney,  com- 
plain of  C.  J>,,  defendant  in  this  suit, 
being  in  custody,  etc.,  of  a  plea  that 
the  said  defendant  render  unto  the  said 
plaintiffs,  as  such  overseers  as  afore- 
said, the  sum  of  (the  aggregate  of  pen- 
alties declared  for)  dollars,  which  he 
owes  to  and  unjustly  detains  from 
them. 

For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the day 

of  ^  in  the  year  one  thousand 

eight   hundred   and   ,    at    the 

of ,*in  the  county  of 

,    was    indebted   to    the     said 

plaintiffs  as  such  overseers  as  afore- 
said,   at    the    place    aforesaid,    in    the 

sum  of  dollars,  parcel  of  the 

said  sum  above  demanded;  whereby  an 
action  hath  accrued  to  the  said  plain- 
tiffs as  such  overseers  as  aforesaid,  at 
the  place  aforesaid,  to  demand  and  have 
of   and   from   the  said   defendant,   the 

said  sum  of dollars,  according 

to  the  provisions  of  the  statute  (relat- 
ing to  excise  and  to  licensing  retailers 

of  intoxicating  liquors),  passed ■ 

f  18 — ,  and  to  the section 

thereof,  and  to  the  title,  part  and  chap- 
ter of  the  revised  statutes  in  said  sec- 
tion mentioned. 

And  whereas  also  the  said  defendant, 
afterwards,  to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  was 
indebted  to  the  said  plaintiffs,  as  such 
overseers  as  aforesaid,  other  ■ 

dollars,  part  and  parcel  of  the  said  sum 

of   dollars   above   demanded; 

whereby  an  action  hath  accrued  to  the 
said  plaintiffs  as  such  overseers  as 
aforesaid,  at  the  place  aforesaid,  to  de- 
mand and  have  of  and  from  the  said 
defendant  the  said  sum  of  — ^— 
dollars  in  this  count  mentioned,  accord- 
ing to  the  provisions  of  said  statutes 


in  the  first  count  mentioned.  (Add 
counts  for  other  penalties  if  necessary.) 

Nevertheless  the  said  defendant,  al- 
though often  requested,  etc.,  has  not 
yet  paid  the  said  sum  of  (the  whole 
debt  first  mentioned)  dollars  above  de- 
manded, or  any  part  thereof,  to  the 
said  plaintiffs;  but  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plain- 
tiffs, the  said  defendant  has  hitherto 
refused,  and  still  does  refuse:  To  the 
damage  of  the  said  plaintiffs,  as  such 
overseers  as  aforesaid^  of dol- 
lars, and  therefore  they  bring  suit,  etc. 

0.  A.,  plffs.  atty. 

Burr.  App.  555,  §1089. 

n.    Oomplaints. 

A.    Complaint  for  Penalties,  General 
Form. 


L     That    on    the 
-,  18—,  at 


'  day  of 
,  the  defend- 
ant (here  state  acts  constituting  a  vio- 
lation of  the  statute,  either  following 
the  words  of  the  statute,  or  setting 
forth  the  facts  more  specifically). 

n.  That  thereby  the  defendant  be- 
came indebted  in  the  amount  of  (the 
penalty  or  forfeiture)  to  the  (one  for 
whose  use  the  same  is  given);  whereby 
an  action  accrued,  according  to  the  pro- 
visions of  (stating  the  title  or  subject- 
matter  of  the  statute,  and  naming  the 
section,  title  and  chapter,  as  the  casa 
may  require,  or  in  some  other  similar 
terms  referring  to  such  statute).  1 
Abb.  Forms  539. 

B.    Complaint     for     Selling     Liquors 
Without  License,  Alleging  Both 
Sales   in   Small   Quantities  and 
Sales  to  Drink  on  the  Premises, 
First.    For  a  first  cause  of  action: 
I.    That  the  defendant,  being  a  resi- 
dent of  ,  did,  at  his  house  or 

shop  known  as  No. 

street,  therein,  on  (each  and  every  day 
between  the day  of , 


18 — ,  and)  the 


day  of 


18 — f  sell  strong  or  spirituous  liquors 
or  wines*  in  quantities  less  than  five 
gallons  at  a  time,*  without  having  a 
license  thefefor  as  provided  by  the  aet 
to  ("Suppress  Intemperance,  and  to 
Begulate  the  Sale  of  Intoxicating  Liq- 
uors")? pasBod ,  18-—. 

n.  That  thereby  the  defendant  be- 
came, and  is,  indebted  to  the  said  plain- 
tiff in  the  penalty  and  sum  of  (fifty 
dollars)  for  each  act  of  selling;  where- 
by this  action  accrued,  according  to 
the  provisions  of  said  act,  for  the  ag- 
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fjrcgate  amount  or  sum  of  — ^— ^— 
dollars. 

Second.  For  a  second  cause  of  ac' 
lion: 

Repeat  above  allegations,  substitut- 
ing for  the  words  between  the  aster- 
isks the  following:  to  be  drank  in  his 
said  house  or  shop,  or  in  an  outhouse, 
yard,  or  garden  appertaining  thereto 
(or  either  of  them).    1  Abb.  Forms  540. 

C.    Complaint,  for  Selling  Liquors  on 
Sunday  or  Election  Day, 

I.       That     the     defendant,     on     the 
day   of  ,   18 — ,   that 


day  being  Sunday  (or  being  a  day  of  a 
public  election  within  said  district),  at 

the  city  of ,  and  in  the  county 

of ,    within   the    Metropolitan 

police  district  of  the  state  of  New 
York,  did  publicly  keep  (or  did  pub- 
licly dispose  of)  intoxicating  liquors. 

II.  That  by  reason  thereof  the  de- 
fendant is  indebted  to  the  plaintiffs  in 
the  penalty  and  sum  of  fifty  dollars; 
and  an  action  has  accrued  according  to 
the  provisions  of  the  act  of  the  legisla- 
ture of  the  state  of  New  York,  entitled 
("An  Act  to  Establish  ^  Metropolitan 
Police  District,  and  to  Provide  for  the 

Government  Thereof"),  passed 

,  18—.     1   Abb.  Forms  541. 

D.  Complaint  hy  Wife  or  Hiuhand 
Against  Dealer  in  Intoxicating 
Liquors  for  Illegally  Selling  to 
Plaintiff's  Husband  or  Wife, 

I.     That    on    the 
-,    18—,   at 


— ^ day   of 

.  on  com- 
plaint against  the  defendant,  and  satis- 
factory proof  by  this  plaintiff,  then 
and  ever  since  the  wife  (or  the  hus- 
band) of  M.  N.,  that  her  husban-d  (or 
his  wife),  said  M.,  N.  was  an  habitual 
drinker  of  intoxicating  liquors,  the 
overseers  of  the  poor  of  said  town  (or 
other  magistrates)  duly  gave  and  issued 
written  notice  to  the  defendant,  a 
dealer  in  intoxicating  liquors,  forbid- 
ding the  defendant  to  sell  or  give  such 
liquor  to  the  plaintiff's  husband  (or 
wife)  for  the  term  of  six  months  from 
the  date  of  the  notice,  under  a  pen- 
alty of  fifty  dollars,  with  costs,  for 
each  and  every  sale  or  giving  of  such 
liquor. 

n.  That  after  such  notice  was  given 
to  the  defendant,  and  before  the  ex- 
piration of  the  said  six  months,  the 
defendant  sold  (or  gave)  such  liquors 
to   the   plaintiff's   husband    (or   wife), 


whereby  he  (she)  became  intoxicated. 
III.  That  thereby  the  defendant  be- 
came indebted  to  the  plaintiff  in  the 
amount  of  fifty  dollars;  and  this  action 
accrued  according  to  the  provisions  of 
section  of  the  (**Aet  to  Sup- 
press Intemperance,  and  to  Regulate 
the    Sale    of    Intoxicating     Liquors"), 

passed   ,    18 — .      1    Abb. 

Forms  541. 

£.    Complaint    Against     Witness    for 
Disobeying  Subpoena, 

L     That    on    the 
-,  18—,  at 


■  day  of 
,  the  plain- 
tiff caused  the  defendant  to  be  duly 
served  with  a  subpoena  commanding 
him    to   attend   as   a   witness    in     the 

court,  in  and  for  the  county 

of (or  to  attend  as  a  witness 

before  M.  N.,  an  officer  of  the 

court,  duly  empowered  to  receive  evi- 
dence, or  to  attend  as  a  witness  before 
M.    N.,    a   commissioner   appointed    by 

the  —  court  to  take  testinioaj, 

or  to  attend  as  a  witness  before  M.  N., 
a  referee  appointed  by  the  court,  to — 
briefly  designating  object  of  reference) 

on  the day  of ,  18 — ^ 

there  to  give  testimony  in  behalf  of 
the  plaintiff  in  proceedings  there  pend- 
ing, wherein  this  plaintiff  was  the 
plaintiff,  and  one  0.  P.  was  defendant 
(or  otherwise  briefly  designate  the  pro- 
ceedings). 

n.  That  at  the  same  time  the  plain- 
tiff caused  cents,  the  lawful 

fees  of  the  said  witness,  to  be  paid 
(or  tendered)  to  him. 

m.  That  the  defendant,  not  regard- 
ing his  duty,  failed  (and  wilfully  re- 
fused) to  attend  as  commanded.  Where- 
by the  defendant  became  indebted  to 
the  plaintiff  in  the  amount  of  fifty  dol- 
lars,   according    to    the    provisions     of 

section   of   the   Rev.     Stats.. 

entitled  (''Of  Witn^ses,  their  Privil- 
eges, and  Compelling  their  Attend- 
ance"). 

IV.  Allege  special  damage,  if  any, 
thus:  The  plaintiff  further  says  that 
thereby  the  plaintiff,  when  said  action 
was  called  for  trial,  was  compelled,  for 
want  of  the  testimony  of  said  defend- 
ant, without  whose  testimony  he  could 
not  safely  proceed  to  the  trial  of  said 
action,  to  move  the  said  court  there  to 
postpone  (or  continue)  the  said  action; 
and  the  said  court  did  postpone  (or  con- 
tinue) the  same,  at  the  costs  ot  tne  said 
plaintiff,   and   the   plaiptiff   was    com- 
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pelled  to  pay  on  said  postponement  (or 

continuance),  as  costs  thereof, 

dollars,  which  snm  he  was  so  compelled 
to  pay  by  reason  of  the  said  refusal 
of  the  said  defendant;  to  the  plaintiff's 
damage  dollars. 

Or,  IV.  That  the  plaintiff,  when  said 
action  was  called  for  trial,  was  non- 
suited for  want  of  the  testimony  of  the 
defendant,  and  his  action  was  dis- 
missed, with  costs  (or  otherwise  state 
the  substance  of  the  judgment  of  non- 
suit), and  the  plaintiff  was  compelled 
to   pay   the    same,    and    the     sum    of 

'  dollars,  his  costs,  counsel  fees 
and  disbursements  in  the  said  action; 
and  that  the  defendant  in  said  action 
having  become  insolvent  (or  the  de- 
mand upon  which  said  action  was 
brought  having  meanwhile  become 
barred  by  the  statute  of  limitations), 
the  plaintiff  lost  his  demand,  to  recover 
which  said  action  was  brought,  all 
which  was  caused  by  said  refusal  ot 
the  defendant;  to  the  plaintiff's  dam- 
age   dollars. 

V.  That  by  reason  of  the  premises 
the  defendant  forfeited  to  the  plaintiff 
the  sum  of  fifty  dollars.  1  Abb.  Forms 
542. 

F.    Complaint  for  Violation  of  Ordi- 
nance of  Board  of  Supervisors, 

I.  That   on   or   about  the  

day   of   ,    18 — ,   the    board   of 

supervisors  of  the  county  of  Queens, 
in  pursuance  of  the  power  in  then 
vested  by  law,  passed  a  law  entitled 
('*An  Act  to  Provide  for  Shell  Pish 
and  Trout  within  the  Waters  of  Queens 
County"),  a  copy  of  which  is  annexed 
as  a  part  of  this  complaint. 

II.  That  since  the  passing  thereof, 

to-wit,  on  the day  of ^ 

18 — ,  the  defendant  entered  the  waters 

of  Cow  bay,  in  said  town  of  , 

in  said  county,  the  same  being  the 
public  waters  in  said  county,  and  then 
and  there  took  oysters  from  the  waters 
in  said  Cow  bay  by  means  of  the  pro- 
cess called  or  known  as  dredging,  and 
did  also  throw  or  cast  an  instrument 
called  or  known  as  a  dredge  in  said 
waters,  contrary  to  the  provisions  of 
the  third  section  of  the  said  law  above 
mentioned;  whereby  an  action  has  ac* 
crued  to  the  plaintiff,  as  such  super- 
visor, to  demand  and  have  of  the  said 

defendant  dollars,   being  the 

penalty  imposed  by  the  third  section 
of  said  law.    1  Abb.  Forms  543. 


m.    Ihfonnation,  Qui  Tain* 

Westmoreland.       Be    it    remembered, 

that  A.  B.,  of ,  in  the  county 

of ^   gentleman,   who,   as   well 

for  our  sovereign  lord  the  now  king, 
as  for  himself,  doth  prosecute  in 
this  behalf,  cometh  before  the  just- 
ices of  our  said  lord  the  king,  assigned 
to  keep  the  peace  of  our  said  lord  the 
king,  in  and  for  the  said  county  of 
Westmoreland  ;  and  also  to  hear  and 
determine  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  said 
county  committed,  at  their  general 
quarter    sessions    of   the    peace    holden 

at ,  in  and  for  the  said  county, 

on    ,    the    day    of 


-,  in  the 


year  of  the 


reign  of,  etc.,  in  his  proper  person,  and 
as  well  for  our  said  lord  the  king  as 
for  himself,  giveth  the  court  here  to 
understand  and  be  informed  that  C.  D.. 

late  of  the  parish  of  ,  in  the 

county  of  Westmoreland,  yeoman,  on, 
etc.,  at,  etc.,  aforesaid,  not  regarding 
the  laws  and  statutes  of  our  said  lord 
the  king,  but  intending  to,  etc.,  with 
force  and  arms,  etc.  (here  insert  the 
offense  with  the  same  precision  as  in 
an  indictment),  against  the  form  of 
the  statute  in  that  case  made  and  pro- 
vided, whereupon  the  aforesaid  A.  B., 
as  well  for  the  said  lord  the  king  as 
for  himself,  prayeth  the  advice  of  the 
court  in  the  premises;  and  that  the 
aforesaid   C.   D.   may   forfeit  the   sum 

of  £ ,  according  to  the  form  of 

the  statute  aforesaid,  and  that  he.  the 
same  A.  B.,  may  have  one  moiety  there- 
of, according  to  the  form  of  the  said 
statute;  and  also  that  the  aforesaid 
C.  D.  may  come  here  into  court,  to 
answer  concerning  the  premises,  and 
there  are  pledges  of  prosecuting,  to-wit, 
John  Doe  and  Itichard  Roe;  and  here- 
upon it  is  commanded  to  the  said  C.  D. 
that  all  other  things  omitted,  and  all 
excuses  laid  aside,  he  be  in  his  proper 
person  at  the  next  general  quarter  ses* 
sions  of  the  peace  to  be  holden  for  the 
said  county,  to  answer  as  well  to  the 
said  lord  the  king  as  to  the  said  A.  B., 
who,  as  well  for  the  said  lord  the.  king 
as  for  himself  doth  prosecute  of  and 
concerning  the  premises,  and  further 
to  do  and  receive  what  the  said  court 
shall  consider  in  this  behalf.  2  Chit. 
Cr.  L.  11. 

PENDENCY    OP   PRIOR   SUIT.— See 
Another  Action  Pending. 
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L    Pleas,  958 

A.  Performance  in  Covenant,  958 

a     B.    Excuse  for  Non-performance,  958 
C.    Performance    in    Debt    on    Bond, 
958 

B.  Excuse   tn   Debt   on   Bond,   Non- 

performance of  Condition  Prece- 
dent, 958 
E.    Excuse  of  Non-performance,  Non- 
payment of  Purchase  Price,  959 
n.    Answers,  959 

A.  Performance,  959 

B.  Denial  of  Plaintiff's  Performance, 

960 

C.  Traverse  of  General  Allegation  of 

Performance,  960 

D.  ExciMe  for  Non-performance,  960 

E.  That  Plaintiff  Failed  To  Perform, 

Preventing  Defendant,  960 

X    Pleas. 

A.  Plea  of  Performance  in  Covenant 
And    the    said    C.    D.,    defendant    in 

this  suit,  by  B.  D.  S.,  his  attorney, 
comes  and  defends  the  wron^  and  in- 
jury, when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  says  that 
the  said  defendant  did,  etc.  (here  state 
the  performance  in  'the  words  of  the 
covenant,  if  such  covenant  were  in  the 
affirmative,  and  conclude  as  follows): 
according  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  cove- 
nant  of  the  said  defendant  by  him  in 
that  behalf  made  as  aforesaid,  to-wit, 
at,  etc.  (the  venue),  aforesaid.  And 
of  this  the  said  defendant  puts  himself 
upon  the  country,  etc. 

B.  D.  S.,  d«fts.  att>. 
Burr.  App.  359,  §652;  3  Chit.  PI.  1001. 

B,  Plea  in  Excuse  for  Non-perform- 

ance    in    Covenant,  Apprentice 

Left  Service. 
Because  he  says  that  the  said  T., 
after  the  making  of  the  said  inden- 
ture, and  before  the  expiration  of  the 
second  year  of  the  said  term  of  three 
years  in  the  said  indenture  mentioned, 
to- wit,  on,  etc.,  at,  etc.  (venue),  afore- 
said, wrongfully  and  without  the  li- 
cense or  consent  of  the  said  defendant, 
deserted  from  and  left  the  service  of 
the  defendant,  and  did  not  at  any  time 
afterwards  return  thereto;  and  the  said 
defendant  further  says  that  the  said 
defendant  did  continually  from  and 
after  the  making  of  the  said  indenture 
until  the  said  T.  so  deserted  and  left 


the  service  of  the  said  defendant  as 
aforesaid,  find  unto  the  said  T.  suffi- 
cient meat,  drink  and  lodging,  to-wit, 
at,  etc.  (venue),  aforesaid,  and  did, 
during  that  time,  to-wit,  on,  etc.,  at, 
etc.  (venue),  aforesaid,  in  lieu  of  all 
other  necessaries,  pay  unto  the  said  T. 

£ for  the  first  year  of  the  said 

term,  and  during  the  residue  of  the 
said  term  was  ready  and  willing  to 
have  found,  and  would  have  found,  him 
the  said  P.  sufficient  meat,  drink  and 
lodging,  and  paid  him  the  other  sums 
of  money  by  the  said  defendant  stipu- 
lated to  be  paid  to  him,  according  to 
the  form  and  effect  of  the  said  inden- 
ture, and  the  said  covenant  of  the 
said  defendant  in  that  behalf,  if  he 
the  said  T.  had  not  so  deserted  from 
and  left,  or  had  returned  to  the  serv- 
ice of  the  said  defendant.  And  this, 
etc.  (conclude  with  a  verification).  3 
Chit.  PI.  1003. 

C.  PUa  of  Performance  in  Vebt  en 

Bond, 
(Actio  non,  after  craving  oyer  of  the 
bond  and  condition,  and  setting  out  the 
latter.)  because  he  saith  that  he  the 
said  defendant  did  from  time  to  time, 
and  at  all  times  ^fter  the  making  of 
the  said  writing  obligatory,  and  the 
said  condition  thereof,  well  and  truly 
observe,  perform,  fulfil  and  keep  all 
and  singular  the  articles,  clauses,  pay- 
ments, conditions  and  agreements  in 
the  said  condition  of  the  said  writing 
obligatory  specified,  comprised  and 
mentioned,  in  all  things  therein  con- 
tained on  his  part  and  behalf  to  be 
observed,  performed,  fulfilled  and  kept, 
according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  condi- 
tion of  the  said  writing  obligatory. 
And  this,  etc.    3  Chit.  PI.  985. 

D.  Plea  in  Excuse  of  Performance  in 

Debt  on  Bond,  Non-performance 
of  Condition  Precedent. 
(Actio  non,  after  craving  oyer  of  the 
bond  and  condition,  and  setting  out  the 
latter,  or,  if  the  bond  be  conditioned 
for  the  performance  of  a  covenant  in 
an  indenture,  and  the  plaintiff  has  neg- 
lected to  perform  a  condition  precedent 
therein,  then  set  forth  the  indenture, 
and  the  reference  thereto,  as  in  the 
precedent,  and  then  state  the  plaintiff's 
non-performance,  as  follows):  And  the 
said  defendant  as  to  the  said  covenant 
in  the  said  indenture  contained,  that 
he  the  said  defendant  would,  during 
the  continuance  of  the  said  demise,  re- 
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pair  and  keep  in  repair  the  said  de- 
mised premises;  with  the  appurtenances, 
beingf  allowed  timber  in  the  rough,  suf- 
^cient  and  proper  for  such  repair,  from 
time  to  time  to  be  provided  and  set 
out  by  the  said  plaintiff,  his  heirs  and 
assigns  (this  is  to  be  according  to  the 
words  of  the  particular  covenant  quali- 
fied by  the  condition  precedent),  the 
said  defendant  saith  that  at  the  time 
of  the  making  of  the  said  demise,  the 
said  premises  were  ruinous,  prostrate 
and  in  great  decay,  for  want  of  need- 
ful and  necessary  reparation  and 
amendment  thereof,  and  that  after  the 
making  of   the   said   indenture,  to-wit, 

on  the day  of ,  A.  D. 

,    at,    etc.    (venue),    aforesaid, 

there  was  need  and  occasion  for  a  large 
quantity,  to-wit, loads  of  tim- 
ber in  the  rough,  to  repair  the  said 
demised  premises,  with  the  appurte- 
nances; and  the  said  defendant  then 
and  there  requested  the  said  plaintiff  to 
allow  him  the  said  defendant  timber  in 
the  rough  sufficient  and  proper  for  the, 
repair  of  the  said  demised  premises, 
with  the  appurtenances,  and  to  provide 
and  set  out  the  same  accordingly,  yet 
the  said  plaintiff  did  not,  nor  would, 
when  he  was  so  requested,  as  aforesaid, 
or  at  any  time  before  or  since,  allow 
to  him  the  said  defendant  timber  in 
the  rough  sufficient  or  proper  for  the 
repair  of  the  said  demised  premises, 
with  the  appurtenances,  or  provide  or 
set  out  the  same,  but  then  and  there 
wholly  neglected  and  refused,  and  hath 
thence  hitherto  wholly  neglected  ana 
refused  so  to  do,  to-wit,  at,  etc.  (venue) 
aforesaid;  and  the  said  defendant  fur- 
ther saith  that  he  the  said  defendant 
hath  always,  since  the  making  the  writ- 
ing obligatory,  well  and  truly  observed, 
performed,  fulfilled  and  kept  all  and 
singular  other  the  covenants,  articles, 
clauses,  provisos,  payments,  conditions 
and  agreements  in  the  said  indenture 
comprised  and  mentioned,  which  on  the 
part  and  behalf  of  him  the  said  de- 
fendant and  his  assigns  were  or  ought 
to  be  observed,  performed,  fulfilled  or 
kept  according  to  the  true  intent  and 
meaning  of  the  said  indenture.  And 
this,  etc.  (conclude  with  a  verification). 
3  Chit.  PI.  989. 

E.  Pico  in  Excuse  of  Nan-perform- 
ance, Non-payment  of  Purchase 
Price. 

(Actio  non.)  Because  he  says  that 
the   said   defendant    before    the    said 


• day  of,  etc.,  in  the  said  agree- 
ment mentioned,  to-wit,  on,  etc.,  at,  etc 
(venue),  was  ready  and  willing,  and 
offered  to  the  said  plaintiff  to  produce 
a  dear  and  perfect  title  in  the  law,  of 
and  in  the  said  messuages  and  tene- 
ments, and  to  execute  a  proper  con- 
veyance thereof  to  the  said  plaintiff, 
to  hold  to  him  the  said  plaintiff,  his 
heirs  and  assigns  forever,  upon  his  the 
said  plaintiff's  paying  to  the  said  de- 
fendant the  full  sum  of  £ ,  as 

and  for  the  purchase  money  thereof, 
whereof  the  said  plaintiff  then  and 
there  had  notice;  but  that  the  said 
plaintiff  then  and  there  required  the 
said  defendant  not  ever  to  produce  the 
same,  or  to  execute  the  said  convey- 
ance to  the  said  plaintiff,  and  the  said 
plaintiff  then  and  there  forbid  the  said 
defendant  then  or  ever  so  to  do;  and 
the  said  plaintiff  then  and  there  de- 
clared to  the  said  defendant  that  he 
would  not,  nor  did  he  ever,  pay  to  the 
said     defendant     the     said     sum     of 

£ ^  etc.,  as  for  the  said  purchase 

money,  and  the  said  plaintiff  then  and 
there  wholly  declined  and  disavowed, 
and  discharged  the  said  defendant  from 
the  carrying  of  the  said  agreement  in 
the  said  declaration  mentioned  inte 
execution,  for  which  reason  and  no 
other  the  said  defendant  did  not,  upon 

or    before   the    said   day    of, 

etc.,  produce,  nor  hath  he  at  any  time 
since  hitherto  produced  a  clear  and  per- 
fect or  other,  title  in  the  law,  of  and 
in  the  said  freehold  messuages  and  tene- 
ments, and  premises,  or  any  part  there- 
of, to  him  the  said  plaintiff,  to  hold 
the  same  to  him  the  said  plaintiff,  his 
heirs  and  assigns  forever,  according  to 
the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  agreement  in  that 
behalf,  and  this,  etc.  (conclude  with  a 
verification).     3   Chit.  PL  989. 

n.    AuBweni. 

A.    Performance  hy  Defendant  (a). 

That  he  made  the  said  (articles),  and 

on  the day  of ,  18 — , 

delivered  the  same  to  the  plaintiff  (of 
tendered  the  same  to  the  plaintiff,  and 
has  ever  since  been,  and  now  is,  ready 
and  willing  to  deliver  them).  2  Abb. 
Porms  104. 

Answer,  Performance  (ft). 

I.    That  he  duly  performed  said  con- 
tract upon  his  part  in  all  things. 

n.      That   on    the   day   of 

,  at  f  he  delivered  to 


7 7 -  — 

the  plaintiff  (or  otherwise  proceed  to 
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state  the  act  of  performance).    2  Abb. 
Forms  53. 

B.  Answer,  Denial  of  Plaintif's  Per- 

fcrmance. 

That  the  plaintiff  has  not  performed 
the  conditions  of  said  agreement  on 
his  part;  but,  on  the  contrary,  has 
wholly  omitted  (here  may  state  breach 
as  in  a  complaint  against  him).  2  Abb. 
Forms  104. 

C.  Answer,    Traverse    of    Plaintifs 

General  Allegation  of  Perform- 
ance. 

That  the  plaintiff  has  not  duly  per- 
formed all  the  conditions  of  said  con- 
tract on  his  part,  but,  on  the  contrary 
(here  may  set  forth  particular  breach 
as  in  complaints;  and  if  the  provision 
broken  does  not  appear  in  the  com- 
plaint, it  may  be  stated  thus,  although 
said  contract  contained  a  provision,  of 
which  the  following  is  a  copy:  copy  of 
contract),  the  defendant  did  not,  etc. 
2  Abb.  Forms  56. 

D.  Answer,  Excwe  for  Non^perform- 

ance. 


That  on  the 


day  of  - 


18—,  and  before  the  time  for  the  de- 
fendant to  perform  said  contract  on 
his  part,  the  plaintiff  gave  notice  in 
writing  to  the  defendant  that  he  had 
determined  not  to  take  (land);  and  the 
plaintiff  abandoned  the  agreement,  and 
ever  since  wholly  failed  to  perform  it, 
2  Abb.  Forms  107. 

£.  Answer,  That  Plaintiff  Failed  to 
Perform  His  Contract,  Which 
Prevented  Defendant 's  Per- 
forming, 

I.  That  at  the  time  of  making  said 
agreement  the  plaintiffs  agreed,  in  writ- 
ing, with  this  defendant,  that  in  con- 
sideration  that    he   would    deliver    to 

them,  at  their  warehouse  in  , 

the  said  quantity  of  shelled  corn,  they 
the  said  plaintiffs  would  pay  this  de- 
fendant twenty  cents  a  bushel  there- 
for, and  would  furnish  to  this  defend- 
ant a  thresher  to  thresh  said  corn  for 
one  cent  a  bushel. 

n.  That  the  said  plaintiffs  failed 
and   refused  to  furnish   said  thresher, 

though  this  defendant,  on  the • 

day  of  ,  18 — ,  requested  them 

so  to  do;  whereby  this  defendant  was 
disabled  from  performing  his  said  con- 
tract.   2  Abb.  Forms  104. 
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I*    Indictnioiits. 

A.    Indictment  for  Perjury   Upon   a 
Trial  at  the  Assizes. 

Surrey,  to- wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  present 
that  heretofore,  to-wit,  at  the  (assises 
holden  for  the  county  of  Surrey,  on 
the  thirteenth  day  of  March,  in  the 
eighth  year  of  the  reign  of  our  sover- 
eign lady  Victoria,  at  Eangston  upon 
Thames,  in  the  said  county,  before  Sir 
J.L.,  knight,  one  of  the  justices  of  our 
said  lady  the  queen  assigned  to  hold 
pleas  in  the  court  of  our  lady  the  queen 
before  the  queen  herself,  and  Sir  J.  B. 
B.,  knight,  one  of  the  justices  of  oar 
said  lady  the  queen  of  the  bench  at 
Westminister,  justices  of  our  said  lady 
the  queen  assigned  to  take  the  assizes 
in  and  for  the  said  county  of  Surrey), 
a  certain  issue  between  one  J.  L.  and 
one  J.  W.,  in  a  certain  plea  of  trespass 
and  assault,  wherein  the  said  J.  L.  was 
plaintiff,  and  the  said  J.  W.  defendant, 
came  on  to  be  tried  in  due  form  of  law. 
and  was  then  and  there  tried  by  a  jury 
of  the  country  in  that  behalf  duly 
sworn  and  taken  between  the  parties 
aforesaid;  upon  which  said  trial  J.  S., 
late  of  the  parish  of  B.,  in  the  county 
of  S.,  laborer,  then  and  there  appeared 
as  a  witness  for  and  on  behalf  of  the 
said  J.  W.,  the  defendant  in  the  plea 
aforesaid,  and  was  then  and  there  duly 
sworn  and  took  his  corporal  oath  upon 
the  holy  gospel  of  God,  before  the  said 
Sir  J.  L.,  knight,  and  the  said  Sir  J. 
B.  B.,  knight,  so  being  such  justices 
as  aforesaid,  that  the  evidenee  which 
he  the  said  J.  S.  should  give  to  the 
court  there,  and  to  the  said  jury  so 
sworn  as  aforesaid,  touching  the  matter 
then  in  question  between  the  said  par- 
ties, should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (they 
the  said  Sir  J.  L.,  knight,  and  Sir  J. 
B.  B.,  knight,  justices  as  aforesaid,  then 
and  there  having  sufficient  and  compe- 
tent authority  to  administer  the  said 
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oath  to  tlie  said  J.  Sb  in  that  behalf). 
And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  do  further  present 
that,  at  and  upon  the  trial  of  the  said 
issue  so  joined  between  the  said  par- 
ties as  aforesaid,  it  then  and  there  be- 
came and  was  a  material  question 
whether  the  said  J.  W.  assaulted  and 
beat  the  said  J.  L.  And  the  jurors  first 
aforesaid^  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  S.,  be- 
ing so  sworn  as  aforesaid,  not  ^  having 
the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  pf  this  realm,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  contriving  and 
intending  to  pervert  the  due  course  of 
law  and  justice,  and  unjustly  to  ag- 
grieve the  said  J.  L.,  the  plaintiff  in 
the  said  issue,  and  to  deprive  him  of 
the  benefit  of  his  suit  then  in  question, 
and  to  subject  him  to  the  payment  of 
sundry  heavy  costs,  charges  and  ex- 
penses, then  and  there,  on  th*e  trial 
of  the  said  issue,  upon  his  oath  afore- 
said, falsely,  corruptly,  knowingly,  wil- 
fully and  maliciously,  before  the  said 
jurors  so  sworn  as  aforesaid,  and  before 
the  said  Sir  J.  L.,  knight,  and  Sir  J. 
B.  B.,  knight,  justices  as  aforesaid,  did 
depose  and  swear  (amongst  other 
things)  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  (here  set 
out  the  evidence,  namely,  the  examina- 
tion or  cross-examination  [upon  which- 
ever you  mean  to  assign  the  perjury], 
together  with  the  necessary  innuendos). 
Whereas  in  truth  and  in  fact  (etc.,  etc., 

?roeeeding  to  assign  the  perjury;  see 
,  C,  and  next  form).  And  so  the 
jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  etc.,  etc.;  see  I,  C,  and 
next  form).    Archb.  Cr.  PI.  573. 

B.  Indictment  far  Perjury  at  State 
Court, 

*'At  the  term  of  the  county  court 
began  and  held  at  Newport  within  and 
for  the  county  of  Orleans  aforesaid,  on 
the  first  Tuesday  of  February,  A.  D. 
1887,  a  certain  issue  was  joined  in  the 
aforesaid  court  in  a  certain  action  then 
and  there  pending  in  the  said  county 
court,  which  said  action  the  said  county 
court  had  full  jurisdiction  to  try  and 
determine,  and  wherein  one  Isaac  Henry 
Pierson  Bowell,  in  his  individual  ca- 
pacity, and  the  said  Isaac  Henry  Pier- 
son  Bowell  as  surviving  partner  of  the 
late  firm  of  J.  ft  H.  Bowell,  which  co- 
partnership consisted  of  the  said  Isaac 
Henry  Pierson  Bowell  and  one  Joseph 
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Bowell,  now  deceased,  was  plaintiff, 
and  the  estate  of  one  Warren  Fuller, 
deceased,  was  defendant;  and  that  aft- 
erwards, to-wit,  at  the  term  aforesaid 
of  the  county  aforesaid,  said  issue  came 
on  to  be  tried  in  the  due  form  of  law 
by  the  jury  of  the  country  in  that  be- 
half duly  impaneled  and  sworn  to  try 
such  issue;  and  upon  the  trial  of  afore- 
said issue,  and,  to-wit,  on  the  4th  day 
of  February,  A.  D.  1887,  one  John  W. 
Smith,  of  Berlin,  in  the  county  of 
Washington  and  state  of  Vermont,  did 
then  and  there  appear  and  was  pro- 
duced as  a  witness,  and  was  received 
to  give  evidence  on  behalf  of  the  said 
Isaac  Henry  Pierson  Bowell,  plaintiff 
as  aforesaid,  in  said  cause;  and  the 
said  John  W.  Smith  in  and  before  said 
court  was  then  and  there  duly  sworn 
by  the  clerk  of  the  said  court,  and  did 
then  and  there  take  his  corporal  oath 
that  the  evidence  he  the  said  John  W. 
Smith  would  give  to  the  court  and  jury 
sworn  between  the  parties  aforesaid, 
touching  the  matters  in  question  in  the 
said  issue,  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 
the  said  court,  by  the  said  clerk,  then 
and  there  having  full  power  and  au- 
thority by  law  to  administer  an  oath 
on  such  occasion;  and  then  and  there 
upon  the  trial  of  such  issue  it  became 
and  was  a  material  question  on  the 
said  issue  whether  he,  the  said  Warren 
Fuller,  in  his  lifetime,  on,  to-wit,  the 
5th  day  of  June,  A.  D.  1884,  or  on  any 
other  day,  had  signed  his  the  said  War- 
ren Fuller's  name  to  and  delivered  or 
caused  to  be  delivered  unto  the  said 
Isaac  Henry  Pierson  Bowell  a  certain 
writing  or  document  in  the  words  and 
figures  following,  to-wit:  'Montpelier, 
Vt.,  June  5th,  1884.  I  hereby  acknowl- 
edge that  my  promissory  note  for  the 
sum  of  ninety-seven  dollars  and  sev- 
enty-four cents  ($97.74),  dated  Novem- 
ber 2d,  1857,  and  payable  to  J.  &  H. 
Bowell  or  bearer,  one  day  from  date, 
and  interest  annually,  is  not  paid,  and 
promise  to  pay  the  same  on  demand. 
And  I  also  acknowledge  that  the  prom- 
issory notes  taken  by  me  from  J.  &  H. 
Bowell  for  collection,  and  described  in 
my  receipt  given  for  the  same,  and 
dated  July  16th,  A.  D.  1857,  have  not 
been  accounted  for  except  as  shown 
by  endorsements  on  the  back  of  said 
receipt;  and  promise  to  pay  on  demand 
the  amount  due  from  me  on  account 
of  the  said  promissory  notes,  with  an- 
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nual  interest.  "Wurren  Puller.'  And 
that  thereupon  the  said  John  W.  Smith, 
having  been  so  sworn  as  aforesaid,  did 
then  and  there  feloniously,  wilfully  and 
corruptly  testify  and  say  in  substance 
and  effect,  that  he  the  said  John  W. 
Smith  was  in  the  hotel  then  caUed  an& 
known  as  the  'American  House/  in  the 
village  of  Montpelier,  in  the  town  of 
ifontpelier  aioresaid,  in  the  county  of 
Washington,  on  the  day  and  date  of 
the  said  writing  or  document  herein* 
before  named  and  described;  and  that, 
while  he  the  said  John  W.  Smith  was 
in  the  said  American  House  as  afore* 
said,  said  Warren  Fuller  came  into  the 
same  room  in  said  American  House  in 
which  the  said  John  W.  Smith  then  was 
as  aforesaid,  and  that,  while  the  said 
Warren  Fuller  was  in  the  Said  room  in 
said  American  House  as  aforesaid,  be 
the  said  John  Smith  saw  said  Warren 
Fuller  sign  his  the  said  Warren  Ful- 
ler's name  to  said  writing  or  document 
hereinbefore  named  and  described; 
whereas  in  truth  and  in  fact  the  said 
John  W.  Smith  did  not  see  the  said 
Warren  Fuller  in  said  American  House 
on  the  day  of  the  date  of  said  writing 
or  document  hereinbefore  named  and 
described;  nor  did  the  said  Warren 
Fuller  sign  his  the  said  Warren  Ful- 
ler's name  to  said  writing  or  document 
hereinbefore  named  and  described  in 
said  American  House  or  elsewhere,  on 
the  day  of  the  date  of  said  writing  or 
document  hereinbefore  named  and  de- 
scribed, or  on  any  other  date.  And  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  John 
W.  Smith,  on  the  trial  of  the  issue 
aforesaid,  on  the  day  and  year  afore- 
said, before  the  said  .  county  court, 
falsely,  maliciously,  wilfully,  knowingly 
and  wickedly,  in  manner  and  form 
aforesaid,  did  commit  wilful  and  cor- 
rupt perjury,  contrary  to  the  form, 
force  and  effect  of  the  statute  in  such 
cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 
State  V.  Smith,  14  Cr.  L.  Mag.  74,  75. 

0.  Indictment  for  Perjury  in  an 
Affidavit  to  Hold  to  Bail     , 

London,  to- wit:  The  jurors  of  our 
lady  the  queen  upon  their  oath  present 
that  J.  S.,  late  of  London,  grocer,  wick- 
edly and  maliciously  contriving  and  in- 
tending unjustly  to  aggrieve  one  J.  N., 
and  to  put  him  the  said  J.  N.  to  great 
expense,  and  also  unjustly  and  mali- 
ciously to  cause  him  the  said  J.  N.  to 


be  arrested  for  the  sum  of  Hity  pounds, 
by  virtue  of  a  certain  writ  of  our 
lady  the  queen,  called-  a  capias,  to  be 
sued  out  and  prosecuted  at  the  suit  of 
him  this  said  J.  S.,  on  the  third  day  of 
August,  in  the  ninth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  at  Lon- 
don aforesaid,  at  the  parish  of  Saint 
Dunstan  in  the  West,  in  the  ward  of 
Faringdon  Without,  came  in  bis  proper 
person  before  Sfr  J.  P.,  knight,  then 
being  one  of  the  justices  of  the  court 
of  our  lady  the  queen  before  the  queen 
herself,  and  then  and  there  produced  a 
certain  affidavit  in  writing  of  him  the 
said  J.  S.,  and  then  and  there  before 
the  said  Sir  J.  P.,  knight,  in  due  form 
of  law  was  sworn,  and  took  his  cor- 
poral oath'  upon  the  holy  gospel  of  God 
concerning  the  truth  of  the  matters 
contained  in  the  said  affidavit  (he  the 
said  Sir  J.  P.,  knight,  then  and  there 
having,  a  lawful  and  competent  power 
and  authority  to  administer  the  said 
oath  to  the  said  J.  S.  in  that  behalf); 
and  that  the  said  J.  S.,  being  so  sworn 
as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  tbe 
devil,  then  and  there,  upon  his  oath 
aforesaid,  before  the  said  Sir  J.  P., 
knight  (the  said  Sir  J.  P.,  knight,  then 
and  there  having  a  lawful  and  compe- 
tent power  and  authority  to  administer 
the  said  oath  to  the  said  J.  S.  in  that 
behalf),  falsely,  corruptly,  knowingly, 
wilfully  and  maliciously,  in  and  by  his 
said  affidavit  in  writing,  did  depose 
and  swear  (amongst  other  things)  in 
substance  and  to  the  effect  following, 
that  is  to  say,  that  J..  N.  (meaning  the 
said  J.  N.  above  mentioned)  was  then 
justly  and  truly  indebted  unto  hrm  the 
said  J.  S.  in  the  sum  of  fifty  pounds, 
for  goods  sold  and  delivered  by  the 
said  J.  S.  to  the  said  J.  K.,  and  at 
his  (meaning  the  said  J.  N.'s)  request; 
as  in  and  by  the  said  affidavit  of  the 
said  J.  S.  affiled  in  the  said  court  of 
our  said  lady  the  queen  before  the 
queen  herself,  more  fully  and  at  large 
appears:  Whereas  in  truth  and  in  fact 
the  said  J.  N.,  at  the  time  the  said 
J.  S.  took  his  said  oath  and  made  his 
affidavit  aforesaid,  was  not  indebted 
to  him  the  said  J.  S.  in  the  sum  of 
fifty  pounds  for  goods  sold  and  deliv- 
ered by  the  said  J.  S.  to  the  said  J.  N.; 
and  whereas,  in  truth  and  in  fact,  the 
said  J.  N.  was  not  then  indebted  to 
the  said  J.  S.  in  a  sum  of  fifty  pounds 
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On  any  aceount  whatsoever;  and  where- 
as, in  truth  and  in  faet,  the  said  J.  N. 
was  not  then  indebted  to  the  said  J.  S. 
in  any  sum  whatsoever,  on  any  account 
whatsoever.  And  so  the  jurors  afore- 
Faid,  upon  their  oath  aforesaid,  do  say 
that  the  said  J.  S.,  on  the  third  day 
of  August,  in  the  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  before  the  said  Sir  J. 
P.,  knight  (he  the  said  Sir  J.  P., 
knight,  th^n  and  there  having  such 
power  and  authority  as  aforesaid),  by 
his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  in 
manner  and  form  aforesaid,  falsely, 
wickedly,  wilfully  and  corruptly  did 
commit  wilful  and  corrupt  perjury;  to 
the  great  displeasure  of  Almighty  God, 
in  contempt  of  our  lady  the  queen  and 
her  laws,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 
Archb.  Cr.  PI.  566. 

D.    Indictment    for   Perjury   in   Affl- 
davit  for  Continuance, 

The  grand  jurors  of  the  county  of 
Knox,  upon  their  oath,  do  present  that 
one  George  W.  Anderson,  on  the  20th 
day  of  January,  1885,  at  the  county 
of  Knox  and  state  of  Indiana,  did  then 
and  there,  for  the  purpose  of  obtaining 
a  continuance  to  another  day,  of  the 
trial  of  a  certain  civil  action  then  and 
there  pending  before  Edward  McCris- 
soken,  a  justice  of  the  peace  of  Vin- 
cennes  township,  Knox  county,  Indiana, 
wherein  the  state  of  Indiana,  on  the 
relation  of  Ella  Walker,  was  plaintiff, 
and  said  George  W.  Anderson  was  de- 
fendant, did  then  and  there  feloniously 
and  wilfully,  corruptly  and  voluntarily, 
make  a  certain  false  affidavit,  and  did 
then  and  there  subscribe  his  name  to 
said  affidavit,  for  the  purpose  of  obtain- 
ing said  continuance;  and  then  and 
there  feloniously,  wilfully,  corruptly 
and  voluntarily  took  upon  himself  his 
corporal  oath,  and  was  then  and  there 
duly  sworn  that  the  contents  of  said 
affidavit  were  true  in  substance  and  in 
fact,  which  said  oath  was  then  and 
there  administered  to  him  by  said  Ed- 
ward  McCrissoken,  justice  of  the  peace 
as  aforesaid,  and  who  then  and  there 
had  competent  authority  to  administer 
oath  in  that  behalf;  that  in  said  affi- 
davit, made  aa  aforesaid,  for  the  pur* 
pose  aforesaid,  he  the  said  George  W. 
Anderson   did  then   and  there  say,  in 


behalf  of  himself,  who  was  then*  and 
there  defendant  in  said  cause,  then 
pending  in  said  court,  under  oath: 
''Defendant  says  he  is  informed  and 
believes,  if  he  is  granted  the  time  un- 
der the  law  so  to  do,  that  he  can  prove 
by  two  men,  at  least,  residing  in  La 
Porte,  in  La  Porte  county,  in  the  state 
of  Indiana,  and  they  will  testify  that 
during  her  (Ella  Walker's)  stay  there, 
in  June  and  July,  1884,  and  since  that 
time,  they,  each  of  said  men,  had  sexual 
intercourse  with  her,  and  that  during 
said  time  in  La  Porte  she  oecame 
pregnant,  if  at  all,  with  a  bastard 
child,  and  this  defendant  is  not  the 
father  of  said  bastard  child.  Defend- 
ant says  he  cannot  give  the  names  of 
said  men  at  this  day  nor  time,  because 
he  has  not  been  able  te  go  to  La  Porte 
to  ascertain  their  said  names  for  this 
reason:  that  on  the  8th  day  of  January, 
1885,  he  was  arrested  in  this  case,  while 
just  going  out  on  his  boat  on  a  trip, 
and  he  did  not  return  until  the  I7th 
day  of  January,  1885;"  which  said 
affidavit  was  then  and  there,  to-wit,  on 
the  20th  day  of  January,  1885,  sub- 
scribed by  the  said  George  W.  Ander- 
son, and  sworn  to  by  him  before  Ed- 
ward McCrissoken,  justice  of  the  peace 
as  aforesaid.  (Whereas,,  etc.).  State 
V.  Anderson,  7  Cr.  L.  Mag.  507. 

B.    Indictment    for    Subornation    of 
Perjury. 

That  heretofore,  to-wit,  at  the  ses- 
sion of  oyer  and  terminer  of  our  lord 
the  king,  holden  at  K.  in  the  county 
of  S.,  on,  etc.,  before  Sir  R.  E.,  knight, 
one  of  the  justices  of  his  majesty's 
court  of  king's  bench,  and  Sir  W.  C, 
knight,  then  one  of,  etc.,  then  justices 
of  our  said  lord  the  king,  assigned,  etc. 
(set  out  commission  of  oyer  and  ter- 
miner), by  the  oath  of  H.  V.,  esquire, 
etc.  (the  names  of  the  grand  jury), 
good  an^  lawful  men  of  the  county 
aforesaid,  then  and  there  sworn  and 
charged  to  inquire  for  our  said  lord  the 
king,  for  the  body  of  the  county  afore- 
said, it  was  presented  in  manner  and 
form  following,  to-wit  (here  set  out 
the  indictment).  Wherefore  the  sheriff 
of  the  county  aforesaid  was  command- 
ed not  to  omit,  for  any  liberty  in  his 
bailiwick,  but  to  take  the  said  C.  D. 
to  answer  the  premises,  which  said  in- 
dictment the  above  named  justices  of 
our  said  lord  the  king,  afterwards,  to- 
wit,  at  the  delivery  of  the  gaol  of  our 
I  said  lord  the  king,  holden  for  the  said 
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coiiHty  of  ,   on  the  said,   etc., 

before  the  aforesaid  Sir  B.  E.,  kniji^ht, 
Sir  W.  C,  knight,  and  others,  their  as- 
sociates, then  justices  of  our  said  lord 
the   king  assigned   to   deliver   his   said 
gaol  of  the  prisoners  therein,  etc.;  and 
afterwards  at  the  same  delivery  of  the 
said   gaol   of    our   said   lord   the   king, 
held  for  the  county  aforesaid,  at,  etc., 
aforesaid,  in  the   said   eount}',   on   the 
said,   etc.,  before   the   said  justices   of 
our  said  lord  the  king,  and  other  their 
,  associates  aforesaid,  came  the   said  O. 
B.   in    the    custody   of    T.    C,    esquire, 
sheriff  of  the  county  aforesaid,  in  whose 
custody  in  the  said  gaol  for  the  cause 
aforesaid,    he    had    been    before     com- 
mitted, being  brought  to  the  bar  here 
in    his   proper    person,    who   was    com- 
mitted  to  the   said  sheriff,   and  forth- 
with   concerning    the    premises   in    the 
said    indictment    above    specified     and 
charged  on  him  as  above,  being  asked 
in  what  manner  he  would  be  tried,  the 
said  J.  6.  said  he  was  not  guilty  there- 
of, and  concerning  which,  for  good  and 
ill,  he  did  put  himself  upon  his  country, 
upon  which  said  issue  such  proceedings 
were   had,   that  afterwards,   to-wit,   on 
the  said  delivery  of  the  said  gaol  of 
our  said  lord  the  king,  so  held  as  afore- 
said, a  certain  trial  was  held  by  a  jury 
of  the  said  county,  taken  between  our 
said  lord  the  king,  and  the  said  C.  D., 
as   by    the    record    thereof    doth    more 
fully  appear,  upon  which  said  trial  evi- 
dence was  given  on  behalf  of  our  said 
lord  the  king,  that  the  felony  and  rob- 
bery in  the  said  indictment  above  speci- 
fied was  committed  by  the  said  0.  D. 
about  half  an  hour  after  six  in  .the  aft- 
ernoon, on  the  fourth  day  of  June,  in 
the  eighth  year,  etc.     And  the  jurors, 
etc.,   now   here   sworn  and   charged   to 
inquire  for  our  said  lord  the  king,  for 

the  body  of  the  said  county  of 

upon  their  oath  aforesaid,  do  further 
present  that  A.  B.,  late  of,  etc.,  being 
a  person  of  wicked  and  evil  mind  and 
disposition,  and  devising  and  intending 
as  much  as  in  him  lay  to  prevent  the 
due  course  of  law  and  justice,  and  to 
cause  and  procure  the  said  C.  D.  to 
be  entirely  acquitted  of  the  said  felony 
and  robbery  charged  on  him,  and  by 
the  said  indictment  to  escape  unpun- 
ished for  the  same,  did,  before  the 
said  trial,  to-wit,  on,  etc.,  at,  etc.,  un- 
lawfully and  wickedly  solicit,  incite 
and  endeavor  to  persuade  one  E.  F.  to 
appear  as  a  witness  on  the  said  trial 


so   as    aforesaid   had,   for  and   on   the 
behalf  of  the   said  C.  D.,  and  on  the 
said    trial   falsely  to   depose,    say   and 
give  in  evidence  upon  his  oath,  to  the 
jury  of  the  county  aforesaid,  that  the 
said  0.  D.  carried  a  suit  of  clothes  on 
the  fourth  day  of  June  last   (meaning 
the  fourth  day  of  June,  in  the  eighth 
year,  etc.,  the  day  on  which  the  said 
felony  and  robbery  in  the  said  indict- 
ment   above    specified   were   proved  as 
aforesaid  to  have  been  committed)  to 
the  said  O.  D.  at  his  lodgings  (meaning 
the  lodgings   of   him  the   said   C.   D.), 
at  the  Queen's. Head  in  the  Ship  Yard 
(meaning  Ship  Yard,  in  the  county  last 
aforesaid),     between     four     and     five 
(meaning,  etc)  in  the  afternoon  of  the 
same  day,  and  that  he  the  said  E.  F. 
stayed  there  an  hour,  and  that  the  said 
C.  D.  was  then  sick,  and  did  not  buy 
his   clothes,   whereas   in   truth   and   in 
fact  the  said  E.  F.  did  not  go  to  the 
said  C.  D.  on  the  fourth  day  of  June, 
in  the  year  last   above  mentioned,   at 
any   time   in    the    same     day,    at     the 
Queen's   Head  in   the   S.   Yard,  afore- 
said, or  at  any  other  place  whatsoever, 
on  any  account  whatsoever,  and  where- 
as in  truth   and  in  fact,  at  the  time 
when  the  said  A.  B.  did  so  solicit,  in- 
cite and  endeavor  to  persuade  the  said 
£.  F.  to  give  such  evidence  upon   his 
oath   as   aforesaid,   he   the   said   A.   B. 
well  knew  that  he  the  said  E.  P.  wonid 
not  give  his  evidence  according  to  the 
truth,  and  that  the  same  evidence   so 
to    be    given    was    false,    feigned    and 
altogether  fictitious,  to  the  evil  exam- 
ple,  etc.,   and   against  the  peace,  etc 
2  Chit.  Or.  L.  478. 

F.    Indictment  for  Attempt  to  Suborn 
Perjury, 

Shropshire.  The  jurors  for  our  lord 
the  king  upon  their  oath  present  that 
at  the  assizes,  etc.  (here  state  the  cap- 
tion of  the  assizes  holden  at  Shrews- 
bury, and  that  there  was  an  issue  be- 
tween A.  B.  and  C.  D.).  And  the 
jurors  aforesaid,  now  here  sworn,  on 
their  oath  aforesaid,  do  further  present 
tliat  before  the  trial  of  the  said  issue, 
and  during  the  time  the  same  was  de- 
pending, to-wit,  on,  etc.,  A.  B.,  late 
of,  etc.,  not  having,  etc.,  but  being 
moved  and  seduced,  etc.,  and  wickedly 
contriving  and  intending,  as  much  as 
in  him  lay,  to  prevent  justice  and  per- 
vert the  due  course  of  law,  and  mind- 
ing and  intending  unjustly  to  aggrieve 
the   said   C.   D.,  the  defendant  above 
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named,  and  wickedly  to  eanse  and  pro- 
cure the  said  C.  D.  to  be  convicted  of 
the  premises  alleged  against  him  in  the 
said  issue,  and  thereby  to  subject  him 
to  the  payment  of  great  sums  of  money 
for  damages  and  cost8>  to  be  recovered 
against  him  in  the  suit  then  in  ques- 
tion between  him  and  the  said  A.  B. 
as  aforesaid,  then  and  there,  to-wit,  on 
the  same  day  and  year  last  aforesaid, 
at,  etc.,  aforesaid,  did  unlawfully  and 
wickedly  solicit,  instigate,  and  as  much 
as  in  heit  lay,  endeavor  to  persuade 
one  E.  F.,  spinster,  to  be  and  appear 
as  a  witness,  on  the  part  and  behalf 
of  the  said  A.  B.,  the  plaintiff  afore- 
said, at  the  trial  of  the  said  issue  so 
as  aforesaid  joined,  and  upon  the  same 
trial,  falsely  to  swear  and  give  in  evi- 
dence to  and  before  the  jurors  of  the 
said  jury  so  sworn  and  taken  between 
the  said  parties  to  try  the  said  issue 
aforesaid,  of  and  concerning  the  prem- 
ises alleged  by  the  said  A.  B.  against 
him  the  said  C.  D.  in  the  said  issue, 
in  substance  and  effect  following,  that 
is  to  say,  that  the  face  of  the  said  A. 
B.  was  blue  after  the  blow  (meaning  a 
supposed  blow  alleged  in  the  declara- 
tion of  the  said  A.  B.),  contained  in 
the  said  issue  to  have  been  given  and 
struck  by  the  said  C.  D.,  the  defendant 
aforesaid,    in   and   upon    him   the    said 

A.  B.,  whereas  in  truth  and  in  fact  the 
face  of  the  said  A.  B.  was  not  blue, 
nor  any  ways  changed  in  color  by  rea- 
son of  any  blow  he  had  received  from 
the  said  C.  D.,  nor  did  he  the  said 
C  D.  ever  assault  the  said  A.  B.,  or 
give  him  the  said  A.  B«  any  blow  so 
as  to  cause  the  face  of  the  said  A.  B. 
thereby  to  become  blue  or  any  ways 
changed  in  color;  but  in  truth  and  in 
fact  the  said  A.  B.,  at  the  time  she 
solicited,  instigated,  and  endeavored  to 
persuade  the  said  £.  F.  to  swear  and 
give  in  evidence  as  aforesaid,  had 
caused  the  face  of  him  the  said  A.  B« 
to  be  stained  with  ink,  to-wit,  at,  etc., 
aforesaid,  and  he  the  said  A.  B.  did. 
thereupon  then  and  there  tell  the  said 

B.  F.  that  he  the  said  E.  F.  might 
safely  swear  the  face  of  the  said  A.  B. 
was  blue  after  the  blow  in  contempt, 
etc.,  in  manifest  'subversion  of  justice, 
to  the  evil  and  pernicious  example  of 
all  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.    2  Chit.  Cr.  L.  482. 


PEBPETUATION  OF  TE8TIM0NT. 

L     Bill  To  Perpetuate  Testimony,  955 

n«    Under  Statnt66»  966 

A.  Affidavit  for  Order  for  Examina- 

tion, 966 

B.  Affidavit  for  Order  for  Examina- 

tion, Suit  Not  Pending,  966  . 

C.  Order  for  Examination,  966 

L    Bill  To  Perpetuate  Testimony. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator,  A.  B.,  of,  etc., 
that  0.  D.,  late  of,  etc.,  deceased,  be- 
fore and  at  the  time  of  making  his 
will  hereinafter  mentioned,  was  seized 
in  fee  of  and  in,  divers  freehold  estates, 
which  are  hereinafter  more  fully  men- 
tioned and  described;  and  the  said  C.  D. 
being  so  seized  as  aforesaid,  and  being 
of  sound  and  disposing  mind,  memory, 
and  understanding,  duly  made  and  pub- 
lished  his  last   will   and   testament   in 

writing,  bearing  date  the  day 

of  ,  signed  by   him,  the   said 

C.  D.,  and  subscribed  and  attested  ac- 
cording to  law;  and  which  said  will 
with  the  attestation  thereof,  is  in  the 
words  and  figures  following,  that  is  to 
say  (set  out  the  will  and  the  attesta-. 
tion  verbatim),  as  by  the  said  will  and 
the  attestation  clause  thereof,  reference 
being  th-ereto  had,  will  appeai. 

And  your  orator  further  showeth  un- 
to your  honors,  that  the  said  C.  D. 
departed  this  life  on  or  about  the 
day  of >  without  hav- 


ing revoked  or  altered  his  said  will, 
leaving  his  brother  E.  D.,  of,  etc.,  the 
defendant  hereinafter  named,  his  heir- 
at-law;  and  upon  the  death  of  the  said 
testator,  your  orator,  under  and  by 
virtue  of  the  said  will,  entered  upon 
and  took  possession  of  all  the  said 
freehold  estates  thereby  devised  to  your 
orator  for  life,  and  your  orator  is  now 
in  possession  thereof.  And  your  orator 
hoped  that  no  disputes  would  have 
arisen  respecting  the  devises  contained 
in  the  said  will,  or  the  validity  there- 
of. But  now  so  it  is,  etc.,  the  said 
E.  D.  pretends  that  the  said  will  is  void 
and  ineffectual;  and  although  *he  will 
not  dispute  the  validity  thereof  dur- 
ing the  lives  of  the  subscribing  wit- 
nesses thereto,  yet  he  threatens  and  in- 
tends, to  do  so  when  they  are  dead,  so 
that  your  orator  may  be  deprived  of 
their  testimony. 

And    your   orator   further     showeth, 
that  all  of  the  said  subscribing  wit- 
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nesses  are  upwards  of  seventy  years 
of  age  and  in  feeble  health  (or  are 
about  to  depart  from  the  common- 
wealth or  state),  and  that  your  orator 
fears  the  testimony  of  the  said  wit- 
nesses may  be  lost  by  their  death 
(or*  departure  from  the  eommonwealth 
or  state)  before  the  caase  can  be  in- 
vestigated in  a  conrt  of  law. 

In  consideration  whereof,  etc.,  and 
that  your  orator  may  be  at  liberty  to 
have  the  several  subscribing  witnesses 
to  said  will  examined,  and  that  your 
orator,  if  necessary,  may  have  a  com- 
mission or  commissions  for  the  exami- 
nation of  the  said  subscribing  witnesses 
to  the  said  will,  to  the  end  that  their 
testimony  may  be  preserved  and  per** 
petuated;  and  that  your  orator  may 
be  at  liberty  to  read  and  make  use 
of  the  same  on  all  future  occasions,  as 
he  shall  be  advised.  May  it  please  your 
honors,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2075. 

n.    Under  Btatates. 

A.  Affidavit  for  Order  for  ^rramtno- 

tion  of  Witnesses  Where  Suit 
Pending. 
(Kings)  county,  ss.:  A.  B.  of  the 
.(city  of  Brooklyn  in  the  said  county) 
being  duly  sworn,  deposes  and  says, 
that  he  is  a  party  to  a  suit  actually 
pending  in  the  (supreme  court  of  this 
state),  in.  which  he  is  plaintiff  (or  de- 
fendant), and  one  G.  D.  is  defendant, 
(or  plaintiff),  concerning  (state  briefly 
the  cause  of  action)  and  that  the  tes- 
timony of  I.  J.,  of  (residence  of  wit- 
ness), within  this  state,  is  material  and 
.  necessary  to  the  prosecution  (or  de- 
fense), of  such  suit.  Sworn,  etc.  Burr. 
App.   501,   §1014. 

B.  Affidavit  for  Order  for  Examina- 

tion  of   Witnesses   Where   Suit 

Not  Pending, 
(Kings)  county,  ss.:  A.  B.,  of,  etc., 
being  duly  sworn,  deposes  and  says,  that 
he  has  good  reason  to  expect  to  be 
made  a  party  to  a  suit  in  the  (supreme 
court  of  >this  state) ;  and  that-  the  tes* 
tiroony  of  I.  J.,  of  (residence)  is  mate- 
rial and  necessary  to  the  prosecution 
(or  defence),  of  such  suit;  and  de- 
ponent further  says,  that  the  party  ex 
pected  to  be  adverse  to  this  deponent, 
to- wit,  0.  D.,  resides  within  this  state, 
and  is  of  full  age.  Sworn,  etc.  Burr. 
App.  502,  §1014a. 

C.  Order  for  Examination    of    Wit- 

nesses To  Perpetuate  Testimonjf. 
I  do  hereby  order  that  I.  J.,  the  wilr 


ness  within  (or  above)  named,  be  ex- 
amined before  me,  upon  the  within  (or 
above)  application;  and  I  hereby  ap- 
point the  day    of    

next  (or  instant),  at  my  ofi&ce  in,  etc., 
for  the  time  and  place  of  such  examina" 
tion.    Bated,  etc. 

(Officer's  signature.) 
Burr.  App.  543,  §1071. 

PERSONAL  INJURIES.— See  Injuries 
TO  Persons. 

PETITION     (A     PLEADING).  —  See 
Declaration  and  Complaint. 


PETITIONS. 

I.    General  Form,  968 

XL    daptlons,  968 

A.  Of  Preliminary  Petition  to  Court, 

968 

B.  Of  Preliminary  Petition  to  Judge, 

968 
0.     Of  a  Paper  in  a  Proceeding  Pend- 
ing, Not  in  Action,  968 
m.    Veriflcatlon  of  a  Petltioii,  968 

CROSS-REFERENCES : 
Bankruptcy  Proceedings: 

Debtor's  Petition  and  Schedules; 

Partnership  Petition; 

Credi  tor 's   Petition ; 

Petition  and  Order  for  Sale  by  Auc- 
tion of  Real  Estate; 

Petition   and  Order   for  Redemption 
of  Property  Prom  Lien; 

Petition  and  Order  for  Sale  Subject 
to  Lien; 

Petition  and  Order  for  Private  Sale; 

Petition  and  Order  for  Sale  of  Per- 
ishable Property; 

Petition  for  Removal  of  Trustee; 

Bankrupt's  Petition  for  Discharge; 

Petition   for    Meeting    To    Consider 
Composition. 
Cross-Bill  : 

Petition  To  Use  Depositions  in  Cross- 
Cause. 
Decedents'  Estates: 

Petition   To  Compromise   Claim   Due 
Estate; 

Petition   for   Order   To   Pay    Claims 
Against  Estate; 

Petition  for  Leave  To  Convey  Real 
Estate  of  Deceased; 

Petition  To  Reopen  Account. 
Discovert: 

Petition    for    Order    Requiring    Pro- 
duction of  DocumeAts, 
Dismissal,  Discontinuance  and  Non- 
suit: 

Petition     Stating     Nonsuit,     Action 
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Without  Consent  of  Part  of  Plain- 
tiffs. 

Divorce: 

Petition  for  Alimony  and  Expenses; 
Petition  for  Custody  of  Minor  Chil- 
dren. 

Bower,  Peocebdinos  To  Beooteb: 
Petition  for  Admeasurement  of  Dow- 
er. 

Ejecthent: 
Petition  for  Order  To  Stay  Waste. 

Eminent  Domain: 

Petition  for  Condemnation  of  Land 
for  Railroad  Bridge; 

Petition,  Acquiring  Land  for  Bail- 
road; 

Petition  To  Condemn  Eight  of  Way 
Across  Tracks  of  Another  Com- 
pany; 

Petition  To  Condemn  Certain  Lots 
for  State  Capitol; 

Statement  of  Petition  for  Condemna- 
tion for  Telegraph  Line; 

Statement  of  Object  of  Improve- 
ment, Petition  for  Condemnation. 

Equity  Jurisdiction   and   Procedure: 

Petition  for  Leave  To  Withdraw 
Beplication  and  Amend  Bill; 

Petition  To  Amend  Bill  by  Adding 
Defendant; 

Petition    To    Amend    Bill    Requiring 
Further  Answer; 
.  Petition  To  Amend  Bill  Not  Bequir- 
ing  Further  Answer; 

Petition  by  Plaintiff  To  Dismiss  His 
Bill  With  Costs; 

P€tition  for  Leave  To  File  Bill  of 
Review  on  Ground  of  Discovery  of 
New   Matter; 

Petition  To  Withdraw  Plea  or  De- 
murrer; 

Petition  That  Feme  Covert  May  An- 
swer Separate  From  Her  Husband; 

Petition  To  Enter  Decree  Nunc  Pro 
Tunc. 
Guardian  Ad  Litem: 

Petition  for  Guardian  Ad  Litem  of 
Infant  Plaintiff  Over  Fourteen; 

Petition  by  General  Guardian,  or 
Relative,  or  Friend,  for  Appoint- 
ment of  Guardian  Ad  Litem  for 
Infant  Plaintiff  Under  Fourteen; 

Petition  by  Infant  Defendant  for  the 
Appointment  of  a  Guardian  Ad 
Litem; 

Petition  for  Guardian  Ad  Litem  by 
Relative  or  Friend  of  Infant  De- 
fendant; 

Petition  for  Guardian  Ad  Litem  in 
Case  of  Publication; 


Petition  To  Assign  Guardian  Ad 
Litem  by  Infant  Defendant; 

Petition  for  Appointment  of  a  Guard- 
ian Ad  Litem  for  Infant  Defend- 
ant by  Plaintiff. 

GUARDUN   AND   WaRD: 

Petition  for  Appointment  of  a  Gen- 
eral Guardian; 

Petition  for  Leave  To  Transfer  Fund 
to  Non-resident  Guardian; 

Petition  for  Leave  To  Sell  Real  Es- 
tate for  Support  and  Education  of 
Infant; 

Petition  for  Leave  To  Mortgage  In- 
fant's   Real   Estate; 

Petition,  Action  To  Set  Aside  Sale 
of  Real  Estate,  Insufficient  Price, 
No  Confirmation. 

Habeas  Corpus: 

Petition  for  Habeas  Corpus; 

Petition  for  Habeas  Corpus,  Pris- 
oner Unable  To  Furnish  Copy  of 
Proceedings; 

Petition  for  Habeas  Corpus  Where 
Prisoner  Is  Ignorant  of  Cause; 

Petition  for  Habeas  Corpus  To  Ob- 
tain Custody  of  Infant  (a,  b); 

Petition  for  Habeas  Corpus  by  Third 
Person  on  Behalf  of  Prisoner; 

Petition  Where  It  Is  Feared  That 
Person  May  Be  Carried  Out  of  the 
State,  or  Suffer  Some  Injury  Be- 
fore Writ  Can  Issue; 

Petition  for  Habeas  Corpus  by  One 
Committed  by  Legislative  Body. 

Infants  : 
Petition  for  Appointment  of  Guard- 
ian for  Infant  Defendant; 
Petition    for    Appointment    of    Pro- 
chein  Ami  for  Infant  Plaintiff. 

Insane  Persons: 

Petition  for  Inquest  of  Insanity; 

Petition  for  Commitment  of  Insane 
Person; 

Petition  for  Guardian  for  Insane; 

Petition  for  Guardian  of  Insane  Per- 
son Where  Appointee  Has  Failed 
To  Qualify. 

Interstate  Commerce  Commission: 

Complaint  Against  Joint  or  Connect- 
ing Carriers; 

Complaint  Against  a  Single  Carrier. 
Intervention  : 

Petition  by  Landlord  To  Be  Made 
Defendant  in  Ejectment; 

Petition  by  Owner,  Goods  Seized  on 
Attachment; 

Petition  for  Intervention  by  Execu- 
tion Creditor,  Suit  Against  Levy- 
ing Officer. 
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Mandamus  : 

Petition  for  Writ,  To  Draw  War- 
rant; 

Petition  for  Writ  of  Mandamus  Be- 
quiring  Payment  to  Schools; 

Petition  for  Writ  To  Declare  Belator 
Elected  to  Office; 

Petition  by  Attorney-General  for 
Writ  Bequiring  Stopping  of  Trains 
at  Particular  Station. 

Ks  ExBAT: 
Application  for  Ne  Exeat  by  Peti- 
tion. 
Paetition: 

Petition  for  a  Partition; 
Petition  To  Be  Admitted  a  Defend- 
ant in  Partition; 
Petition  for  Appointment  of  Guard- 
ian in  Partition. 
Paitfebs: 

Petition  of  Plaintiff  To  Be  Admitted 
To  Sue  or  Defend,  In  Forma  Pau- 
peris; 
Petition   for  Admission   To  Sue   In 
Forma  Pauperis. 
Pbobate  07  Wnxs: 

Petition  To  Bevoke  Probate. 
Beceivers: 

Beceiver's   Petition    for    Leave    To 

Sell; 
Petition  for  Beceiver's  Discharge. 
Bemoval  or  Causes: 
Petition   for   Bemoval    Into    United 
States  District  Court. 
Bevivob: 

Petition  by  Beceiver  or  Assignee  of 
Plaintiff's    Title,    To    Bevive    Ac- 
tion in  His  Own  Name; 
Petition,  After  Marriage,  of  Female 
Plaintiff,  Piled  by  Husband  To  Be- 
vive in  Joint  Names; 
Petition   by    Executor,    Administra- 
tor or  Heir  of  Deceased  Plaintiff; 
Petition  by   Surviving  Plaintiff    To 
Compel  Bepresentative  To  Bevive; 
Petition  by  Defendant  To  Bevive  Ac- 
tion, Plaintiff  Dead. 
Search  and  Seizuse: 
Petition   To  Betum  Private  Papers, 
Books  and  Other  Property  Unlaw- 
fully Seized. 
Service  of  Process  and  Papers: 

Petition  for  Appointment  of  Guard- 
ian Ad  Litem  for  an  Infant  After 
Publication   of   an   Order  To   Ap- 
pear. 
I.    Petltioii,  Oeneral  Fonn. 
(Title  if  action  is  pending.) 
To  the  honorable  (the  justices  of  the 
supreme  court  of  judicature   of  the 
people  of  the  state  of  ). 


The   petition   of  A.   B.   of  

(residence  and  occupation)  respectful- 
ly showeth: 

That   (body  of  petition). 

Tour  petitioner  therefore  praya  your 
honors  that  (relief  desired). 

And  your  petitioner  will  ever  pray. 

A.  B. 
(Jurat.)  A.  B. 

Sworn,  etc.  Burr.  App.  546,  {1079; 
2  Archb.  Forms  515. 

XL    Oaptlona. 

A.  Caption   of  a   Preliminary    Peti- 

tion to  the  Court. 

To   the   supreme   court   of  the   state 

of (or  other  court,  giving  its 

full  official  designation). 

The  petition  of ,  of  the  city 

of  J—,  shows.     1  Abb.  Forma  2. 

B.  Caption   of  a  Preliminary    Peti- 

tion to  a  Judge. 

To  Hon.  ,  one  of  the  jus- 
tices of  the  supreme  court  of  the  state 

of  (or  other  court  or  magia- 

trate,  as  above). 

The  petition  of  (etc.,  as  above).  1 
Abb.  Forms  2. 

C.  Caption  of  a  Paper  in  a  Proceed- 

ing Pending,  Not  an  Action. 
Supreme  court,  county  of .  la 

the  matter  of  the  application  of  A. 

B.,  an  infant  (or  other  description). 

The  petition  of  (etc.,  or  other  intro- 
duction appropriate  to  the  character 
of  the  paper).    1  Abb.  Forms  2. 

m.    Verification  of  Petitioii. 


of 


(and 


of 


severally)  being  duly  sworn 

says    (each    for    himself)    he   is    an 
agent  of  the  plaintiff   (or  other  de- 
scription of  the  deponent). 
That  he  has  read    (or,  heard  read) 
the    foregoing   petition    subscribed   by 
him,  and  knows  the  contents  thereof; 
and  that  the  same  is  (or,  where  such 
papers  are  annexed,  and  that  the  same 
and  the  accounts  and  inventories  here- 
unto  annexed   are)    true   of   his    own 
knowledge,   except  as   to  the  matters 
therein  stated  on  information  and  be- 
lief and   as  to   those   matters  he  be- 
lieves it  (or,  them)  to  be  true.    1  Abb. 
Forms  8. 


PH7SI0AL  EXAMIKATIOK. 

Order  for  Physical  Examination. 
"Supreme   Court,   New   York     county. 
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Bmma  Bell,  plaintiff,  against  Jaeob 
Litt,   defendant. 

"On  reading  the  affidavit  of  Jacob 
Litty  verified  the  29th  day  of  Sep- 
tember, 1896,  and  upon  all  the  plead- 
ings and  proceedings  herein,  now,  on 
motion  of  Burr  &  Belacy,  attorneys 
for  the  defendant,  it  is  ordered  that 
Dmma  Bell,  the  plaintiff  herein,  at- 
tend before  Thomas  L.  Feitner,  Esq., 
counsellor  at  law,  who  is  hereby  ap- 
pointed referee  herein,  at  his  office. 
No.  56  Wall  street,  in  the  city  of  New 
York,  on  the  27th  day  of  October, 
1896,  at  two  o'clock  in  the  afternoon 
thereof,  and  at  such  other  times  and 
places  as  the  said  referee  may  appoint, 
and  that  she  submit  to  an  examina- 
tion concerning  the  matters  relevant 
to  the  allegations  of  the  complaint;  and 
it  is  further  ordered  that  at  the  same 
time  and  place  the  said  plaintiff  sub- 
mit herself  for  a  physical  examination 
as  to  the  nature,  character,  and  extent 
of  her  injuries,  as  set  forth  in  her 
said  complaint,  to  Dr.  Mary  Putnam 
Jacobi,  a  physician  of  No.  156  W. 
34th  street,  in  the  city  of  New  York, 
who  is  hereby  appointed  to  make  such 
examination,  and  that  thereupon  the 
testimony  or  said  physician  relative  to 
said  examination  be  taken  on  behalf 
of  the  defendant  and  reduced  to  writ- 
ing by  the  said  referee.  Service  of  a 
copy  of  this  order  and  the  accompany- 
ing affidavit  shall  be  made  on  the  de- 
fendant and  upon  her  attorneys  on  or 
before  the  22d  day  of  October,  1896. 
Bated  New  York,  October  7th,  1896. 
Chas.  P.  MacLean,  J.  S.  C."  Bell  t?. 
Iritt,  12  App.  Div.  626,  42  N.  Y.  Snpp. 
112. 


PBYSIOIAKS  AKD  SUBQEONB. 

L  Declaratioii  as  Surgeon,  and  for 
Medicines^  ^9 

n.  Complaint  Against  Sorgeon  for 
Maltreatment^  970 

m.  Complaint^  Negligently  Perform- 
ing Operation,  970 

IV.  Indictment  for  Practicing  Wltb- 

out  License,  970 

V.  Information  for  Practicing  Wltb- 

ont  License,  970 

VL  Indictment,  Illegal  Practice  of 
Medicine,  Failnre  To  Becord  Oer- 
tlflcate,  971 


GROSS-EEFERENCE : 
Paupers  : 
Complaint  Against  Town  for  Medical 
Services  to  Pauper, 

I.  Declaration  as  Surgeon  and  for 
Mediclne& 
The  indebitatus  count,  inserting 
these  words,  "for  the  work  and  labor, 
care,  diligence,  journeys,  and  attend- 
ance of  the  said  plaintiff  by  the  said 
plaintiff  before  that  time  done,  per- 
formed, and  bestowed,  as  a  surgeon  and 
apothecary  for  the  said  defendant,  and 
at  his  special  instance  and  request,  in 
and  about  the  healing  and  curing  of 
the  said  defendant  and  divers  other 
persons  of  divers  diseases,  disorders 
and  maladies  under  which  they  had 
before  then  respectfully  labored  and 
languished,  in  and  about  the  endeavor- 
ing to  heal  and  cure  the  said  defendant 
and  divers  other  persons  of  divers 
other  diseases,  disorders  and  maladies 
under  which  they  had  before  then  also 
respectively  labored  and  languished, 
and  for  divers  medicines,  chattels  and 
other  necessary  things  before  that 
time  found  and  provided,  administered, 
delivered,  and  applied  by  the  said 
plaintiff  on  those  occasions,  for  the  said 
defendant  and  at  his  like  special  in- 
stance and  request;  and  being  so  in- 
debted," etc.  The  quantum  meruit 
thereon  is  by  inserting  as  follows, 
"had  before  that  time  done,  per- 
formed, and  bestowed  other  his  work 
and  labor,  care,  diligence,  journeys,  and 
attendance  as  a  surgeon  and  apothe- 
cary, in  and  about  the  healing  and 
curing  of  the  said  defendant  and  divers 
other  persons  of  divers  other  diseases, 
disorders  and  maladies  under  which 
they  had  before  then  respectively  la- 
bored and  languished,  and  also  in  and 
about  the  endeavoring  to  heal  and  cure 
the  said  defendant  and  divers  other 
persons  of  divers  other  diseases  and 
disorders  under  which  they  had  before 
then  also  respectively  labored  and  lan- 
guished, and  had  also  at  the  like  spe- 
cial instance  and  *  request  of  the  said 
defendant,  before  that  time  found  and 
provided,  administered,  delivered  and 
applied  divers  other  medicines,  chat- 
tels, and  necessary  things  on  those  last- 
mentioned  occasions  for  the  said  de- 
fendant, he  the  said  defendant  under- 
took," etc.  (Add  counts  for  work  and 
labor,  and  journeys,  for  goods  sold, 
money  paid,  account  stated,  and 
breach.)    2  Obit.  PI.  83. 
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XL  Complaint  Agalnat  Surgeon  for 
Maltreatment. 

I.  That  the  defendant,  being  a  sur- 
geon, the  plaintiff,  at  ,  in  the 

month   of   >    18 ,   employed 

him  as  such  (to  set  and  heal  the  leg 
of  the  plaintiff,  which  was  broken), 
and  for  that  purpose  he  undertook  as 
a  surgeon  to  attend  and  care  for  the 
plaintiff. 

n.  That  the  defendant  bo  negli- 
gently and  unskilfully  conducted  him- 
self (in  setting  and  attempting  to 
heal  the  same,  as  to  bring  on  inflam- 
mation, and  make  it  necessary  to  have 
the  leg  of  the  plaintiff  amputated). 

m.  That  by  reason  of  the  defend- 
ant's said  negligence,  the  plaintiff  was 
made   sick,   and   kept   from   attending 

to   his  business  for  months, 

and  was  put  to  great  expense,  and  has 
been,  and  still  is^  disabled  from  at- 
tending, to  his  said  business,  to  the 
damage  of  the  plaintiff  dol- 
lars.    1  Abb.  Forms  362. 

in.  Complaint,  Negligently  Pef  oim- 
ing  an  Operation. 
'The  said  John  O'Hara,  plaintiff, 
eomplains  of  the  said  Osceola  O.  Wells, 
•defendant,  and  for  cause  of  action  says: 
That  the  said  plaintiff,  before  and  at 
the  times  hereinafter  mentioned,  had 
had  the  bone  and  ligaments  of  his 
left  arm  broken  and  fractured  and  dis- 
placed, and  that  the  said  defendant  was 
a  physician  and  surgeon,  practicing  as 
such  in  the  city  of  Beatrice,  Gage  coun- 
ty, Nebraska;  that  on,  to- wit:  the  30th 
day  of  October,  A.  D.  1878,  the  said 
plaintiff  at  the  special  instance  and  re- 
quest of  the  said  defendant,  retained 
and  employed  the  said  defendant  for 
a  reasonable  reward  to  be  paid  there- 
for as  such  physician  and  surgeon,  to 
set  and  reduce  the  said  broken  and 
fractured  bone  and  ligaments  of  his 
said  arm  to  their  proper  position  and 
place,  and  to  attend  to,  cure  and  heal 
the  same;  and  the  said  defendant  un- 
dertook and  entered  upon  said  retainer 
and  employment;  yet  the  said  defend- 
ant, not  regarding  his  •  duty  in  the 
premises,  so  carelessly,  negligently, 
and  unskilfully  set  and  reduced  the 
said  fracture  of  said  arm  and  the  dis- 
placements thereof,  and  so  negligently 
and  unskilfully  bound  up  and  dressed 
and  bandaged  the  same,  and  unskilful- 
ly and  negligently  nursed  and  at- 
tended to  the  said  fracture  and  injury, 
that   the   said  plaintiff,   by   reason   of 


such  unskilfulness  and  negligence,  has 
wholly  lost  the  use  of  his  said  arm,  and 
his  said  arm  has  become  and  still  is 
permanently  crooked,  and  the  bones, 
ligaments,  and  joints  thereof  perma* 
nently  displaced  and  out  of  their  nat- 
ural state,  position  and  condition, 
whereby  plaintiff  has  been  greatly  and 
permanently  injured,  rendered  unfit  and 
unable  to  follow  his  lawful  business, 
and  has  also  been  put  to  great  ex- 
pense, to- wit:  the  sum  of  $200,  in  and 
about  endeavoring  to  straighten  and 
improve  and  cure  his  said  arm  to  the 
damage  of  the  said  plaintiff  $10,200; 
wherefore  the  plaintiff  prays  judgment 
against  the  said  defendant  for  the  said 
sum  of  $10,200,  his  damage  so  as  afore- 
said sustained,  and  his  costs  of  suit." 
O  'Hara  v.  Wella,  14  Neb.  403,  15  N.  W 
722. 

ZV.    Indictment  for  Practicing  Wltbont 
LLceuM. 

''And  the  said  Antle  did  then  and 
there  engage  in  the  practice  of  med- 
icine, without  having  first  furnished  to 
the  clerk  of  the  District  Court  of 
said  Caldwell  County  his  certificate  of 
qualification,  said  county  being  then 
and  there  the  county  in  which  said 
Antle  did  then  and  there  reside, '^  etc 
Antle  V,  State,  6  Tex.  App.  202. 

V.  Infonnitlon,  Practicing  Without 
License. 
The  information  aceused  the  defend- 
ant of  a  misdemeanor,  ''committed  as 
follows,  to- wit:  The  said  Arthur 
O'Leary,  on  or  about  the  twenty-sev- 
enth day  of  November,  1885,  in  the 
county  of  Yolo,  state  of  California, 
then  and  there  being,  did  wilfully  and 
unlawfully  practice  medicine;  that 
prior  to  said  time  said  defendant  had 
not  procured  a  certificate  to  so  prac- 
tice from  one  of  the  boards  of  medical 
examiners  appointed  by  the  Medical  So- 
ciety of  the  State  of  California,  the 
Eclectic  Medical  Society  of  the  State 
of  California,  or  the  California  State 
Homeopathic  Medical  Society,  and 
prior  to  said  time  said  defendant  had 
not  procured  a  certificate  to  practice 
medicine  granted  by  the  board  of  ex- 
aminers appointed  by  the  California 
State  Medical  Society  of  Homeopathic 
Practitioners;  and  said  defendant  was 
not  at  said  time  a  lawfully  commie^ 
sioned  surgeon  of  the  United  States 
army  or  navy  practicing  his  profession 
within  the  limits  of  the  state  of  Cali- 
fornia, contrary  to  the  form,  force,  and 
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effect  of  the  statute,"  etc.     People  v, 
O'Leaiy,  77  Cal.  30,  18  Pac.  856. 

VL  Indictment^  Illegal  Practice  of 
Medicine,  Failure  To  Becord  Oeir- 
tificate. 

"Did  unlawfully  practice  medicine, 
without  complyin^f  with  the  laws  reg- 
ulating- the  practice  of  medicine;  with- 
out furnishing  to  the  clerk  of  the  Dis- 
trict Court  of  Dallas  County,  State  of 
Texas,  a  certificate  of  qualification,  as 
required  by  law;  and^  without  having 
been  regularfy  engaged  in  the  practice 
of  medicine,  in  any  of  it»  branches,  in 
this  State  five  consecutive  years  prior 
to  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-five;  and  without  then 
and  there  being  a  person  authorized  by 
law  to  practice  medicine,  and  without 
then  and  there  having  and  possessing 
the  requisites  required  by  law  to  prac- 
tice medicine  in  the  State  of  Texas,  as 
required  by  law;  contrary  to  the  form 
of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

"George  N.  Aldredge, 
County    attorney    of    Dallas    County." 

Logan  V.  State,  5  Tex.  App.  306. 

pntAcnr. 

Indictment  for  Piracy  at  Common  Law. 
Yorkshire,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  Hull,  in  the 
county  of  York,  mariner,  K.  S.,  late 
of  the  same  place,  mariner,  and  L.  T., 
late  of  the  same  place,  mariner,  on  the 
third  day  of  August,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and 
forty-five,  with'  force  and  arms,  upon 
the  high  seas,  to-wit,  in  and  on  board 
of  a  certain  ship,  called  the  Windsor 
Castle,  in  a  certain  place  upon  the  high 
seas,  distant  about  ten  leagues  from 
Cutcheen  in  the  East  Indies,  then  be- 
ing, in  and  upon  certain  mariners  (to 
the  jurors  aforesaid  unknown),  in  the 
peace  of  (xod  and  of  our  lady  the  queen 
then  and  there  being,  piratically  and 
feloniously  did  make  an  assault,  and 
then  the  said  mariners  in  bodily  fear 
and  danger  of  their  lives,  on  the  high 
sea  aforesaid,  then  and  there  piratical- 
ly and  feloniously  did  put,  and  the  said 
ship,  called  the  Windsor  Castle,  and 
the  apparel  and  tackle  of  the  said  ship, 
of  the  value  of  twelve  hundred  pounds, 
and   seventy   chests   of  opium^   of   the 


value  of  fourteen  hundred  pounds, 
in  and  on  board  the  said  ship  then 
being,  of  the  goods  and  chattels  of  cer- 
tain subjects  of  our  said  lady  the 
queen,  to  the  jurors  aforesaid  unknown, 
and  then  and  there  in  the  custody  and 
possession  of  the  said  mariners  last 
aforesaid,  with  force  and  arms,  from, 
the  care,  custody,  and  possession,  and 
against  the  ^  will  of  the  said  mariners 
last  aforesaid,  then  and  there,  to-wit, 
on  the  day  and  year  last  aforesaid, 
upon  the  high  sea  aforesaid,  in  the 
place  aforesaid,  and  within  the  juris- 
diction aforesaid,  piratically,  felonious- 
ly, and  violently  did  steal,  take,  and 
carry  away,  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity.    Archb.  Cr.  PI.  •264. 

PLEADINa. 

CROSS-EEFERENCES  : 

Pleading  at  Common  Law; 

See  Declaration  and  Complaint;  De- 
murrer; General  Issue  and  General 
Denial;  Pleas;  Rejoinder;  Replica- 
tion and  Reply,  and  the  various 
titles  cross-referred  to  in  the 
above. 

Pleading  in  Admiralty: 
See  Admiralty. 

Pleading  in  Criminal  Cases: 
See  Arraignment  and  Plea;  Indict- 
ment and  Information;  Preliminary 
Examination,  and  the  various  other 
titles  cross-referred  to  in  the 
above.  i 

Pleading  in  Eqthtt: 

See  Bills  and  Answers;  Cross-Bill; 
Demurrer;  Equity  Jurisdiction  and 
Procedure;  Plea  in  Equity,  and  the 
various  titles  cross-referred  to  in 
the  above. 

Pleading  In  General: 

See  Amendments  and  Jeofails;  Cer- 
tainty in  Pleading;  Duplicity;  Friv- 
olous and  Sham  Pleadings;  Infor- 
mation and  Belief;  Multifarious^ 
ness;  Parties;  Privity;  Res  Judi- 
cata; Surplusage  and  Scandal;  Sup- 
plemental Pleading;  Time  To 
Plead;  Verification,  and  the  various 
titles  cross-referred  to  in  the 
above. 

Pleading  Under  the  Code: 
See  Answers;  Declaration  and  Com- 
plaint; Demurrer;  Denials;  General 
Issues  and  General  Denial;  Prayer 
for  Relief;  Replication  and  Reply; 
Selt-off,   Counterclaim   and   Recoup- 
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ment,  and  the  various  titles  crass- 
referred  to  in  the  above. 
Note. — Answers  as  used  above  refer 
to   code   answers.     Answers   in    equity 
are  found    under    the    title    Bills    and 
Answezs. 


FLEA  IK  EQX7ITY. 

L    Title  and  Oommencement^  9>7-2 

n.    Concliuion,  ^2 

m.    Plea  to  Part  and  Answer  to  Besi- 

dne,  972 
ZV.    In  Abatement^  91^ 

A.  No  Prochein  Ami,  973 

B.  Alien  Enemy,  973 

C.  Coverture,  973 

D.  Lunacy,  973 

V.  Defendant    Never    Administrator, 

973 

VI.  Sapposed  Intestate  Living,  973 

Vn.  To  Bill  of  Eevivor,  974 

A.  Plaintif  Not  Administrator,   974 

B.  Defendant  Never  Administrator, 
974 

vm.    To  Bill  for  Bescission,  Plaintiff 

Not  Administrator,  974 
IX.    Defendant  No  Interesti  974 

X    Decree  of  Becord,  9-75 

XL    Former  Snit  Fending,  976 

xn.    Stated  Account,  979 

xnL    Of  Belease,  97.6 

XIV.  Of  Will,  977 

XV.  Purchase  Without  Notice  of  Oon- 
veyance^  977 

XVL    Want  of  Proper  Parties,  978 

XVII.  To  Supplemental  Bill,  lOatters 
__Well  Known,  978 

XVIII.  Plea  That  Discovery  Sought  Is 
Privileged,  978 

CROSSREPERBNCES : 
Heabing: 

Order  on  Hearing,  Demurrer  or  Plea 
(a,  b). 
Parties: 

Plea  in  Equity  for  Want  of  Proper 
Parties. 

L  Plea  in  Equity,  Title  and  Com- 
mencement of  Flea. 

The  plea  of  ,  defendant  (or 

of  ,    defendants),    to    the   bili 

of  complaint  of  complainants 

(or  the  joint  and  several  plea  of  A.  B. 
and  C.  D.,  defendants,. etc.). 

This  defendant  (or  these  defendants) 
by  protestation,  not  confessing  or  ac- 


knowledging the  matters  and  things  in 
and  by  said  bill  set  forth  and  alleged 
to  be  true,  in  such  manner  and  form 
as  the  same  are  thereby  and  therein 
set  forth  and  alleged,  for  plea  to  the 
whole  of  the  said  bill,  or  to  so  much 
and  such  part  of  the  said  bill  as  prays, 
etc.,  or  seeks  a  discovery  from  this  de- 
fendant (or  these  defendants),  whether, 
etc.,  saith  (or  say)  that,  etc.  3  Dan. 
Ch.  PL  &  Pr.  (Perkins'  ed.)  2123. 

n.    Plea  in  Equity,  Conclusion. 

All  which  matters  and  things  this 
defendant  doth  aver  (or  these  defend- 
ants do  aver)  to  be  true,  and  he  pleads 
(or  they  plea)  the  said  (statute  or  re- 
lease, etc.,  as  the  case  may  be  [in 
bar])  to  the  said  plaintiff's  bill  (or  if 
the  plea  extend  to  part  only,  to  so  much 
of  the  said  bill  as  hereinbefore  partic- 
ularly mentioned),  and  prays  (or  pray) 
the  judgment  of  this  honorable  court, 
whether  he  (or  they)  should  be  com- 
pelled (or  ought  to  be  required)  to 
make  any  other  or  further  answer  to 
the  said  bill  (or  to  so  much  of  the 
said  bill  as  is  hereinbefore  pleaded  to), 
and  prays  (or  pray)  to  be  hence  dis* 
missed  with  his  (or  their)  costs  and 
charges  in  that  behalf,  most  wrongfully 
sustained. 

(Oounsel's  signature.) 

3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2123. 

in.    Plea  to  Part  and  Answer  to  Besb 
due. 

The  plea  of  ,  defendant   (or 

one  of  the  defendants),  to  part,  and 
the  answer  of  the  same  defendant  to 
the    residue,   of   the   bill   of   complaint 

of ,  plaintiff  (or  the  joint  plea 

and  answer,  or  the  joint  and  several 
plea  and  answer,  according  to  circum- 
stances). 

This  defendant,  to  all  the  relief 
sought  by  the  said  bill,  and  also  to 
all  the  discovery  thereby  sought,  ex- 
cept the  discovery  sought  by  or  in  re- 
spect of  (so  much  of  the  said  bill  as 
prays  that  this  defendant  may  answer 
and  set  forth)  whether,  etc.  (here  the 
language  of  the  interrogatories  which 
it  is  necessary  to  answer  must  be  in- 
troduced), this  defendant  does  plead 
in  bar,  and  for  plea  saith,  etc.  (here 
follows  the  plea). 

All  which  matters  and  things  this 
defendant  does  aver  to  be  true,  and 
does  plea  the  same  in  bar  to  the  whole 
of  the  said  bill,  except  such  part  of 
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the  diseovery  thereby  sought  as  afore- 
said; and  this  defendant  humbly  prays 
the  judgment  of  this  honorable  court, 
whether  he  ought  to  be  compelled  to 
make  any  further  or  other  answer  to 
so  much  of  the  said  bill  as  is  hereby 
pleaded  to,  and  he  prays  to  be  hence 
dismissed  with  his  costs. 

And  for  answer  to  such  parts  of  the 
said  bill  as  are  excepted,  this  defendant 
says  that,  etc  (here  the  answer  fol- 
lows). 

(Counsels  signature.) 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2123. 

ZV.    In  Abatement. 

A.  Plea   in    Equity   of   Infancy    of 

Plaintiff,  No  Proehein  Ami, 
(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff,  before  and  at 
the  tim^  of  filing  his  said  bill  in  which 
he  appears  as  the  sole  plaintiff,  was, 
and  now  is,  an  infant  under  the  age  of 
twenty-one   years;    that   is   to   say,    of 

the    age    of   or    thereabouts. 

Therefore,  etc.  (conclude  as  in  II.)  S 
Ban.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2125. 

B.  Plaintiff  an  Alien  Enemy, 

(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff  A.  B.  is  an 
alien,  born  of  foreign  parents,  and  in 
foreign  parts,  that  is  to  say,  at  Calais, 
in  the  kingdom  of  France,  and  out  of 
the  allegiance  of  our  said  lord  the  king, 
and  under  the  allegiance  of  the  said 
king  of  France,  who  is  an  enemy  to  our 
said  lord  the  king,  and  to  whom  the 
parents  of  the  said  plaintiff  adhere; 
and  the  said  plaintiff  also  before  and 
at  the  time  of  filing  his  said  bill  was, 
and  now  is,  an  enemy  to  our  said  lord 
the  king,  and  entered  into  these  domin- 
ions without  the  safe  conduct  of  our 
said  lord  the  king,  and  has  not  been 
made  a  subject  of  our  said  lord  the 
king  by  naturalization,  denization,  or 
otherwise.  Therefore,  etc.  (conclude  as 
in  II).  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2125. 

C.  Plea  in  Abatement,  Coverture  of 

the  Plaintiff. 
(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff  A.  B.,  before 
and  at  the  time  of  exhibiting  her  said 
bill,  was,  and  now  is,  under  coverture 
of  one  C.  D.,  her  husband,  who  is  still 
living,  and  in  every  respect  capable,  if 
necessary,    of    instituting   any    suit    at 

,  law   or  in   equity  in  this  on 

her  behalf.     Therefore,  etc.   (conclude 


as  in  II).     3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2125. 

D.    Plea     in     Abatement,     Plea     of 
Lunacy, 

(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff,  who  by  him- 
self alone  attempts  to  sustain  an  in- 
junction in  this  suit,  before  and  at  the 
time  of  filing  his  said  bill,  was  duly 
found  and  declared  to  be  a  lunatic, 
under  and  by  virtue  of  a  commission 
of  lunacy,  duly  awarded  and  issued 
against  him,  as  by  the  inquisition  there- 
on (a  true  copy  whereof  is  now  in  this 
defendant's  possession,  and  ready  to 
be  produced  to  this  honorable  court), 
to  which  this  defendant  craves  leave 
to  refer,  will  more  fully  appear;  and 
which  said  commission  has  not  hitherto 
been  superseded,  and  still  remains  in 
full  force  and  effect;  and  the  said  A.  B. 
therein  named,  and  the  said  plaintiff 
is,  as  this  defendant  avers,  one  and  the 
samef  person,  and  are  not  other  and 
different  persons.  Therefore,  etc.  (con- 
clude as  in  II).  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2125. 

V.  Plea,   Defendant    Never  Adminis* 

trator. 

(Title  and  commencement  as  in  I.) 
>  That  he  is  not,  nor  ever  has  been, 
administrator  of  the  goods  or  estate 
which  were  of  the  said  £.  F.,  deceased, 
in  the  said  bill  named,  as  the  said  plain- 
tiff in  his  said  bill  has  untruly  alleged. 
Therefore,  etc.  (conclude  as  in  II).  8 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2127. 

VI.  Plea   to    Bill   by    Administrator, 

Supposed  Intestate  Liylng. 

(Title  and  commencement  as  in  I.) 
That  the  said  A.  S.,  in  the  said  bill 
named  (to  whom  the  said  plaintiff  al- 
leges that  he  has  obtained  letters  of 
administration,  and  by  virtue  of  which 
letters  of  administration,  and  also  un- 
der the  pretense  of  his  being  the  heir- 
at-law  of  the  said  A.  S.,  the  said  plain- 
tiff has  commenced  and  prosecuted  this 
suit),  was  at  the  time  the  said  plaintiff 
filed  his  said  bill,  and  still  is,  alive  at 
Paris,  in  the  kingdom  of  France.  There- 
fore this  defendant  demands  the  judg- 
ment of  this  honorable  court,  whether 
he  shall  be  compelled  to  answer  the 
plaintiff's  bill;  and  humbly  prays  to  be 
dismissed  with  his  reasonable  costs  on 
this  behalf  sustained.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2126. 
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Vn.     To  Bill  of  BevivoT. 

A.     Pliia  to  BUI  of  Revivor,  Plaintif 

Not  Administrator. 
(Title  and  commencement  as  in  I.) 
That-  the  said  plaintiff  is*  not,  as 
stated  in  the  said  bill  of  revivor,  the 
personal  representative  of  A.  B.,  de- 
ceased, the  testator  therein  named,  and 
as  such  entitled  to  revive  the  said  suit 
in  the  said  bill  of  revivor  mentioned 
against  this  defendant;-  bat  the  said 
plaintiff  is  the  administrator  only  of 
C.  D.,  late  of,  etc.,  deceased,  who  died 
intestate     on     the     day     of 


last,  and  was  the  sole  executor 

of  the  said  A.  B.;  and  that  letters 
o{  administration  of  the  goods  and 
estate  of  the  said  A.  B.,  unadministered 
by  the  said  G.  D.  in  his  lifetime,  have, 
since  the  death  of  the  said  C.  D.,  been 
duly  granted  by  the  proper  court  to 
E.  F.,  of,  etc.  who  thereby  became,  and 
now  is,  the  legal  personal  representa- 
tive of  the  said  A.  B.  Wherefore  the 
said  defendant  demands  the  judgment 
of  this  honorable  court,  whether  ho 
shall  be  compelled  to  answer  the  said 
plaintiff's  bill,  and  humbly  prays  to  be 
dismissed  with  his  reasonable  costs  in 
this  behalf  sustained.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2137. 

B.    Plea  to  Bevivor,  Defendant  Never 

Administrator, 
(Title  and  commencement  as  before.) 
That  the  said  W.  D.  M.  H.  (the  orig- 
inal defendant),  at  the  time  of  his  de- 
cease, was  a  citizen  of  and  resident  m 
the  state  of  C,  and  that  his  last  will 
and  testament  was  duly  proved  and  al- 
loigred  in  the  county  of  S.  F.,  in  the 
said  state  of  C;  and  that  this  defend- 
ant was  named  as  one  of  the  executors 
thereof,  and  duly  appointed  as  such  by 
the  said  court  of  probate,  and  that  this 
defendant  has  not  been  appointed  an 
executor  of  the  said  will,  or  an  admin- 
istrator upon  tho  estate  of  the  said 
W.  D.  M.  H.,  by  any  court  of  probate 
or  other  court  in  the  state  of  M.;  that 
at  the  time  when  service  of  the  plain- 
tiff's bill  was  made  upon  him,  he  was, 
and  has  since  continued  to  be,  a  citizen 
of  the  said  state  of  C,  that  he  was 
then  casually  within  said  state  of  M., 
and  for  a  temporary  purpose  only,  and 
at  that  time  had  no  assets  of  the  estate 
of  the  said  W.  D.  M.  H.  in  his  pos- 
session or  under  his  control.  AU  wlrich 
matters  and  things  this  defendant  doth 
aver  to  be  true,  and  pleads  the  same  to 
the  said  bill  of  revivor,  and  demands 


the  judgment  of  this  honorable  eonrt 
whether  he  ought  to  be  compelled  to 
make  any  answer  thereto,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

H.  P.  T. 

(Jurat.) 

(Held  a  good  plea  in  Mellns  v. 
Thompson,  1  Cliff.  125,  16  Fed,  Cas. 
No.  9,405;  3  Dan.  CJh.  PL  k  Pr.  (Per- 
kins'  ed.)  2128. 

Vm.  Plea  to  Bill  for  Beeeissioii, 
Plaintiff  Not  Administrator. 

(Title,  etc.,  as  in  I.) 

These  defendants,  by  protestation, 
etc.,  to  the  matter  in  said  bill  con- 
tained, and  to  80  much  thereof  as  sets 
forth  that  said  £.  C.  is  the  adminis- 
trator of  the  estate  of  said  S.  B.  A.. 
and  to  so  much  thereof  as  relates  to 
any  contract  of  purchase  between  said 
S.  B.  A.  and  these  defendants,  and 
seeks  to  have  such  contract  rescinded, 
and  prays  for  relief  in  the  premises, 
and  that  these  defendants  may  be  re- 
quired to  refund  to  said  E.  O.  all  tue 
money  paid  by  8.  B.  A.  upon  the  said 
purchase,  and  that  the  notes  given  in 
payment  therefor  may  be  given  up  to 
be  cancelled,  and  that  the  plaintiff  may 
be  repaid  all  damages  and  expenses 
which  said  8.  B.  A.  may  have  suffered 
by  reason  of  the  premises,  do  thereunto 
plead,  and  for  plea  say  that  said  E.  C. 
is  not  administrator  as  in  the  bill  men- 
tioned, or  the  legal  representative  of 
said  8.  B.  A.,  duly  appointed  and  quali- 
fied to  act  as  therein  set  forth.  All 
which  matters  and  things  these  defend- 
ants aver  to  be  true,  and  plead  the 
same  to  so  much  of  said  bill  as  afore- 
said, and  pray  judgment  of  this  honoi^ 
able  court,  whether  they  ought  to  be 
required  to  make  any  other  or  further 
answer  thereunto.  3  Dan.  Oh.  PI.  k 
Pr.  (Perkins'  ed.)  2126. 

IZ.    Plea,  Defendant  No  Interest 

(Title  and  commencement  as  in  L) 
As  to  so  much  of  and  such  parts  of 
the  plaintiff's  bill  as  charges  that  this 
defendant  is  interested  in  the  personal 
estate  of  A.  B.,  the  testator  in  the  said 
bill  named,  and  seeks  an  account  of 
the  said  testator's  personal  estate;  this 
defendant  pleads  thereto,  and  for  plea 
saith  that  he  is  merely  a  subscribing 
witness  to  said  testator's  will,  and  in 
no  wise  interested  therein;  and  this 
defendant  avers  that  he  has  not,  nor 
ever   had,   or  pretended   to   have,  nor 
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does  he  or  did  he  ever  claim  any  right, 
title  or  interest  whatsoever  in  the  per- 
sonal estate  of  the  said  testator,  or  any 
part  thereof,  and  that  the  said  plaintiff 
has  no  right  to  institute  this,  or  any 
other  suit  against  him  in  respect  there- 
of. All  which  said  matters  and  things 
this  defendant  doth  aver  and  plead  in 
bar  to  so  much  of  the  said  plaintiff's 
bill  as  hereinbefore  particularly  men- 
tioned and  pleaded  to.  And  this  de- 
fendant, not  waiving  his  said  plea,  but 
relying  thereon,  and  for  better  support- 
ing the  same,  for  answer  to  so  much 
of  tho  said  bill  as  aforesaid,  saith  he 
denies  that  he  now  is,  or  ever  was, 
interested  in.  the  personal  estate  of  the 
said  testator  ,  or  any  part  thereof.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2127. 

3L    Plea  of  Decree  of  Becord. 

(Title  and  commencement  as  above.) 
As  to  so  much  and  such  part  of  the 
said  plaintiff's  bill  as  seeks  to  compel 
this  defendant  either  to  admit  assets 
of  his  late  father  I.  M.,  deceased,  came 
to  his  hands,  sufficient  to  answer  and 
satisfy  the  said  plaintiff's  demand  in 
the,  said  bill  mentioned,  or  to  set  forth 
a  full  and  perfect  inventory  and  ac- 
count of  all  the  personal  estate  of  his 
this  defendant's  said  father,  come  to 
the  hands  of  this  defendant,  or  to  the 
hands  of  any  other  person  or  persons 
or  his  use,  with  the  nature,  kind  and 
value  thereof,  and  of  every  part  there- 
of, and  of  all  sums  of  money  come  to 
the  hands  of  this  defendant,  or  any 
other  person  or  persons  for  his  use, 
for  or  on  account  of  the  real  estates 
of  this  defendant's  said  father,  or  the 
rents  or  profits  thereof'  (charged  with 
the  several  legacies  in  the  said  tes- 
tator's will,  and  in  the  said  bill  also 
mentioned  to  be  given  and  bequeathed 
to  and  for  the  younger  children  of  the 
said  testator  in  the  said  will,  and  in 
the  said  bill  also  respectively  named); 
and  also  to  set  forth  the  annual  value 
of  such  real  estates;  or  that  this  de- 
fendant may  thereout  pay  to  the  said 

plaintiff  the  sum  of  $ ,  in  the 

said  plaintiff's  bill  mentioned,  with  in- 
terest for  the  same  from  the  time  of 
the  said  testator's  death;  this  defend- 
ant  doth   plead   thereto,   and   for   plea 

saith  that  at  the  term  of ,  in 

the  year  y  M.  M.,  since  de- 
ceased, .together  with  P.  M.,  deceased, 
and  late  the  wife  of  the  said  plaintiff, 
and  S.  M.  and  H.  M.  respectively,  in- 
fants, by  the  said  M.  M.,  their  sister 


and  next  friend  (and  which  said  M.  M., 
P.  M.,  the  said  plaintiff's  late  wife, 
8.  M.  and  H.  M.  were  the  daughters 
and  younger  son  of  the  testator  I.  M., 
all  since  deceased),  exhibited  their  bill 
of  complaint  in  this  honorable  court, 
against  E.  P.,  and  B.  T.,  esqs.  (both 
since  deceased),  and  this  defendant,  as 
eldest  son  and  heir-at-law  of  the  said 
testator  I.  M.,  thereby  stating,  etc., 
etc.,  and  praying  that  the  legacies 
given  and  bequeathed  by  the  said  tes- 
tator in  and  by  his  said  will,  to  the 
said  plaintiff  M.  M.,  as  one  of  the 
younger  children,  might  be  paid,  and 
the  legacies  or  shares  of  the  rest  of 
such  younger  children,  all  of  whom 
were  infants,  might  be  properly  se- 
cured for  their  benefit,  and  a  suitable 
allowance  made  thereout  for  their 
maintenance  and  education  during  their 
respective  minorities,  to  which  said  bill 
this  defendant,  who  was  then  an  in- 
fant, put  in  his  answer  by  A.  B.,  his 
guardian,  and  the  said  other  defend- 
ants respectively  also  put  in  their  an- 
swers thereto,  and  submitted  to  this 
honorable  court  what  right  and  interest 
the  said  plaintiff  M.  M.  was  entitled 
to  under  her  said  father 's  will,  and  the 
said  cause  afterwards  and  on  or  about 

the  day  of came  on 

to  be  heard,  and  a  decree  was  then 
pronounced  therein  whereby  it  was  re- 
ferred to  0.  D.,  esq.,  then  one  of  the 
masters  of  this  honorable  court,  to  take 
an  account  of  certain  stock,  which  the 
said  testator  by  his  said  will  had  given 
and  bequeathed  among  and  to  his  chil- 
dren, and  the  usual  accounts  of  per- 
sonal estate,  funeral  and  testamentary 
expenses  and  debts  of  the  said  testator, 
and  an  account  of  the  rents  and  profits 
of  the  said  testator's  real  estates  were 
thereby  directed,  and  which  said  decree 
was     afterwards,     and     on     or     about 

^    duly    signed    and     enrolled; 

and  the  said  master  afterwards,  in  pur- 
suance of  the  said  decree,  took  the 
said  accounts,  and  by  his  report,  bear- 
ing date  the day  of , 

which  was  afterwards  confirmed,  stated, 
etc.  (all  that  was  done  by  the  master), 
and  the  said  share  so  reported  due  to 
the  said  P.  M.,  sinc^  deceased,  was  aft- 
erwards, in  pursuance  of  an  order  of 
this  honorable  court,  since  her  mar- 
riage  with   the    said    plaintiff   in     the 

present  suit,  on  or  about  the  • 

day   of   ,    duly     assigned    and 

transferred  to,  and  accepted  by  him, 
in   full   satisfaction    and   discharge    of 
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all  the  right  and  Interest  which 
his  said  wife,  or  the  said  plaintiff 
in  this  suit  in  her  right,  or  either  of 
them,  had,  or  could  have,  in  or  to  the 
personal  estate  of  the  said  testator,  or 
any  part  thereof;  all  of  which  matters 
and  things  this  defendant  doth  aver 
and  plead  in  bar  to  so  much  of  the 
said  plaintiff's  bill  as  hereinbefore  par- 
ticularly mentioned;  and  prays  judg- 
ment of  this  honorable  court  whether 
he  should  make  any  further  answer  to 
so  much  of  the  said  bill  as  is  herein- 
before pleaded  to.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins*  ed.)  2128. 

XL    Flea  of  Former  Suit  Depending, 
Witnesses  Examined. 
(Title   and   commencement   as   in   I.) 
That  at  a  term  of  the court 


,  which  was   held  in  the  year 

f  the  said  present  plaintiff  ex- 
hibited his  bill  of  complaint  in  this 
honorable  court  against  this  defendant 
and  one  L.  Y.,  for'  an  account  of  the 
moneys  raised  by  the  sale  of  the  plan- 
tations and  other  estates  in  the  said 
plaintiff's  present  bill  mentioned,  and 
claiming  such  shares  and  proportions 
thereof,  and  such  rights  and  interests 
therein,  as  he  now  claims  by  his  pres- 
ent bill;  and  praying  relief  against  this 
defendant  in  the  same  manner  and  for 
the  same  matters,  and  to  the  same  ef- 
fect as  the  said  plaintiff  now  prays  by 
his  said  present  bill;  and  this  defend- 
ant and  the  said  L.  T.  appeared  and 
put  in  their  answers  to  the  said  former 
bill,  and  the  said  plaintiff  replied  there- 
to, and  witnesses  were  examined  on 
both  sides,  and  their  depositions  duly 
published,  and  the  said  former  bill  and 
the  several  proceedings  in  the  said 
former  cause,  as  this  defendant  avers, 
now  remain  depending,  and  as  of  rec- 
ord in  this  honorable  court,  the  said 
cause  being  yet  undetermined  and  un- 
dismissed; all  which  several  matters 
and  things  this  defendant  doth  aver, 
and  pleads  the  said  former  bill,  answer 
and  the  several  proceedings  in  the  said 
former  suit,  in  bar  to  the  said  plain- 
tiff's present  bill;  and  humbly  demands 
the  judgment  of  this  honorable  court, 
whether  he  shall  be  put  to  make  any 
further  or  other  answer  thereto;  and 
prays  to  be  hence  dismissed  with  his 
costs  and  charges  in  this  behalf  sus- 
tained. 3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2130. 

xn.    Flea  of  Stated  Account. 

(Title  and  commencement  as  in  I.) 
As  to  so  much  and  such  parts  of  the 


said  plaintiff's  bill  as  seeks  an  account 
of  and  concerning  the  dealings  and 
transactions  therein  alleged  to  have 
taken  place  between  the  said  plaintiff 
and  this  defendant,  at  any  time  before 

the  day  of  ,  in  the 

year  ,  this  defendant  for  plea 

thereto  saith,  that  on  the day 

of  ,  which  was  previously  to 

the  said  bill  of  complaint  being  filed, 
the  said  plaintiff  and  this  defendant  did 
make  up,  state,  and  settle  an  account 
in  writing,  a  counterpart  whereof  was 
then  delivered  to  the  said  plaintiff,  of 
all  sums  of  money  which  this  defendant 
had  before  that  time,  by  the  order  and 
direction,  and  for  the  use  of^  the  said 
plaintiff  received,  and  of  all  matters 
and    things    thereunto    relating,    or   at 

any  time  before  the  said  day 

of  ,  being  or  depending  be- 
tween the  said  plaintiff  and  this  de- 
fendant (and  in  respect  whereof  the 
said  plaintiff's  bill  of  complaint  has 
been  since  filed),  and  the  said  plain- 
tiff, after  a  strict  examination  of  the 
said  account,  and  every  item  and  par- 
ticular thereof,  which  this  defendant 
avers  according  to  his  best  knowledge 
and  belief  to  be  true  and  just,  did  ap- 
prove and  allow  the  same,  and  actually 
received  from  this  defendant  the  sum 

of  $ ,  the  balance  of  the  said 

account,  which  by  the  said  account  ap- 
peared to  be  justly  due  to  him  from 
this  defendant;   and  the  said  plaintiff 

thereupon,  and  on  the day  of 

,  gave  to  this  defendant  a  re- 
ceipt, or  acquittance  for  the  same,  un- 
der his  hand,  in  full  of  all  demands, 
and  which  said  receipt  or  acquittance 
is  in  the  words  and  figures  following 
(that  is  to  say),  (here  state  the  re- 
ceipt verbatim)  as  by  the  said  reeeipt 
or  acquittance,  now  in  the  possession 
of  this  defendant,  and  ready  to  be  pro- 
duced to  this  honorable  court,  will  ap- 
pear. Therefore,  etc.  (Conclude  as 
above.)  3  Dan.  Ch.  PL  &  Pr.  (Perkina* 
ed.)   2131. 

ZUL    Conclusion  of  Flea  of  Release. 

Therefore  this  defendant  pleads  the 
said  release  in  bar  to  so  much  of  the 
said  plaintiff's  bill  as  is  hereinbefore 
particularly  nftntioned,  and  humbly 
prays  the  judgment  of  this  honorable 
court,  whether  he  ought  to  be  compelled 
to  make  any  further  answer  to  so 
much  of  the  said  bill  as  is  before 
pleaded  unto;  and  this  defendant,  not 
waiving   the   said    plea,   but   insiaiiiig 
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thereon  for  answer  to  the  residue  of 
the  said  bill,  and  in  support  of  his 
said  plea  saith,  he  denies  that  the  said 
release  was  unduly  obtained  by  this 
defendant  from  the  said  plaintiff,  or 
that  the  said  plaintiff  was  ignorant  of 
the  nature  and  effect  of  such  release, 
or  that  the  consideration  paid  by  this 
defendant  to  induce  the  said  plaintiff 
to  execute  the  same,  was  at  all  in- 
adequate to  the  just  claims  and  de- 
mands of  the  said  plaintiff  against  this 
defendant,  in  respect  of  the'  several 
dealings  and  transactions  in  the  said 
bill  mentioned,  or  any  of  them;  and 
this  defendant  denies,  etc.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2131. 

ZIV.    Plea  of  WilL 

(Title  and  commencement  as  in  I.) 
As  to  so  much  and  such  part  of  the 
plaintiff's   bill   as   seeks     (that    a    re- 
ceiver may  be  forthwith  appointed  to 
receive    the    rents    and    profits    of    the 
real    estates,    late    of   John   Thompson, 
deceased,  in  the  said  bill  named,   and 
now  in  the  possession   of  this  defend- 
ant), and  that  this  defendant  may  ac- 
count  with   the   said   plaintiff   for   the 
rents  and  profits  thereof,  and  that  this 
defendant  may  be  restrained  by  the  or- 
der  and   injunction   of   this   honorable 
court   from   felling,    etc.,   timber,    etc., 
growing  thereon,  or  which  seeks  to  set 
aside  the  will  of  the  said  John  Thomp- 
son, or  which  seeks  any  relief  relative 
thereto,     this     defendant     doth     plead 
thereto,  and  for  this  plea  saith,  that 
the  said  John   Thompson  being  before, 
and   at   the   time   of   making   his  will, 
seised  to  him  and  his  heirs,  of  and  in 
divers   parcels    of   real    estate,   in   the 

several    counties    of   ,    of   the 

yearly  value  of  $ ,  or  there- 
abouts, and  being  of  sound  mind,  mem- 
ory, and  understanding,  duly  made  and 
published  his  last  will  and  testament 

m  writing,  bearing  date  the  

day  of  ,  which  was  duly  ex- 
ecuted and  attested,  and  thereby  gave, 
etc.  (setting  forth  the  will,  under  which 
the  defendant  had  an  estate  tor  life 
in  the  testator's  real  estate,  with  re- 
mainder, etc.,  and  that  the  testator  ap- 
pointed the  defendant  executor  of  his 
said  will),  and  the  said  John  Thomp- 
son being  so  seised  or  entitled  as  afore- 
said,  died   on    the    day    of 

,    without    having    altered     or 

revoked  his  said  will;  and  this  defend- 
ant, soon  after  the  death  of  the  said 
testator  entered  on  the  said  real  estates 


devised  to  him  in  manner  aforesaid, 
and  has  ever  since  been  in  the  enjoy- 
ment or  receipt  of  the  rents  and  profits. 
Thereof,  etc.  (Conclude  as  above.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2132. 

XV.    Plea  of  Purchase  Without  Notice 
of  Fraudalent  Conveyaace. 

This  defendant  by  protestation,  etc. 
(title  and  commencement  as  above),  as 
to  so  much  of  the  said  bill  as  seeks  an 
account  of  what  is  due  and  owing  to 
the  said  plaintiff,  in  respect  of  the  an- 
nuity of  $ therein  mentioned, 

and  stated  to  be  charged  upon,  and  is- 
suing out  of  the  premises  therein  and 
hereinafter  mentioned,  this  defendant 
doth  plead  thereto,  and  for  plea  saith, 
that  A.   B.,   previously  to  and  on  the 

day  of ,  18— — ,  was, 

oi*  pretended  to  be,  seised  in  fee-simple, 
and  was  in,  or  pretended  to  be  in,  the 
actual  possession  of  all  those  parcels 
of  real  estate,  in  the  said  bill  men- 
tioned and  described,  free  from  all  in- 
cumbrances whatsoever;  and  this  de- 
fendant, believing  that  the  said  A.  B. 
was  so  seised  and  entitled,  and  that 
the   said    premises    were    in    fact    free 

from  all  incumbrances,  on  the  

day  of  ,  agreed  with  the  said 

A.  B.  for  the  absolute  purchase  of  the 
fee-simple  and  inheritance  thereof;, 
whereupon  certain  indentures  of  lease 
and  release,  bearing  date  respectively 
on,  etc.,  between  the  said  A.  B.  of  the 
one  part,  and  this  defendant  of  the 
other  part,  were  duiy  made  and  ex- 
ecuted; and  bv  the  said  indenture  of  re- 
lease   the  said  A.  B.,  in  consideration 

of  the  sum  of  $ paid  to  him 

by  this  defendant,  bargained,  sold,  re* 
leased,  and  confirmed  unto  this  defend- 
ant, all.  etc.  (set  out  the  parcels  ver- 
batim irom  the  deed),  to  hold  unto, 
and  to  the  use  of  this  defendant,  his 
heirs  and  assigns,  forever;  and  in  the 
said  indenture  of  release  is  contained 
a  covenant  from  the  said  A.  B.  with 
this  defendant,  that  he,  the  said  A.  B., 
was  absolutely  seised  of  the  said  prem- 
ises, and  that  the  same  and  each  of 
them  and  every  part  thereof  were  and 
was  free  from  all  incumbrances;  as  by 
the  said  indentures  of  lease  and  re- 
lease respectively,  reference  being  there- 
to had,  will  more  fully  appear;  and 
this  defendant  doth  aver,  that  the  said 

sum   of    $ ,    the    consideration 

money  in  said  indenture  of  release  men- 
tioned, was  actually  paid  by  this  d^ 
fendant  to  the  said  A.  B.  at  the  time 
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the  said  indenture  of  release  bears 
date;  and  this  defendant  doth  also  aver, 
that  at  or  before  the  respective  times 
of  the  execution  of  the  said  indentures 
of  lease  and  release,  by  the  said  A.  B. 
and  this  defendant,  and  of  the  pay- 
ment of  the  said  purchase-money,  he, 
this  defendant,  had  no  notice  whatso- 
ever of  the  said  annuity  of  $ ^ 

now  claimed  by  the  said  plaintiff,  or 
of  any  other  incumbrance  whatsoever, 
that  in  any  wise  affected  the  said 
premises,  so  purchased  by  this  defend- 
ant as  aforesaid,  or  any  of  them,  or 
any  part  thereof;  and  this  defendant 
insists  that  he  is  a  bona  fide  purchaser 
of  the  said  premises  for  a  good  and 
valuable  consideration,  and  without 
notice  of  the  said  annuity  claimed  by 
the  plaintiff;  all  which  matters  and 
things  this  defendant  doth  aver  and 
plead  in  bar  to  so  much  of  the  said 
plaintiff's  bill  as  is  hereinbefore  par- 
ticularly mentioned;  and  prays  the 
judgment  of  this  honorable  court, 
whether  he  should  make  any  further 
answer  to  so  much  of  the  said  bill  as 
is  hereinbefore  pleaded  to;  and  this 
defendant  not  waiving  his  said  plea,  but 
relying  thereon,  and  for  better  sup- 
porting the  same,  for  answer  saith, 
that  he  had  not  at  any  time  before, 
or  at  the  time  of  purchasing  the  said 
premises,  or  since,  until  the  said  plain- 
tiff 's  ■  bill  was  filed,  any  notice  what- 
soever, either  expressed  or  implied,  of 

the  said  annuity  of  $ ,  claimed 

by  the  said  plaintiff,  or  that  the  same 
or  any  other  incumbrance  whatsoever 
was  charged  upon  or  in  any  wise  af- 
fected the  ^aid  premises  so  purchased 
as  aforesaid,  or  any  of  them,  or  any 
part  thereof;  and  this  defendant  de- 
nies, etc.  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)   2133. 

XVL    Plea  of  Want  of  Proper  Partiea 

(Title  and  commencement  as  in  I.) 
As  to  so  much  of  the  said  plaintiff's 
bill  as  seeks  an  account  from  this  de- 
fendant, as  executor  and  heir-at-law 
of  H.  £.,  esq.,  deceased,  in  the  said 
bill  named,  this  defendant's  late 
brother,  for  what  remains  due  and  ow- 
ing upon  the  bond  in  the  said  bill  men- 
tioned, bearing  date  the  day 

of  ^  in  the  year ,  and 

payment  by  this  defendant  as  such 
executor  and  heir-at-law  of  the  said 
H.  E.,  deceased,  as  aforesaid,  of  what 
sliall  be  found  due  on  taking  such  ac- 
count; this  defendant  doth  plead  there- 


to,  and  for  plea   saith,   that   no   part 

of  the  sum  of  $ for  securing 

the  repayment  whereof  the  said  bond 
was  executed,  was  paid  to  or  received 
by  the  said  H.  £.,  but  that  the  whole 
was  paid  unto  A.  W.,  in  the  said  bond 
and  in  the  said  bill  also  named,  and 
received  by  him  for  his  sole  use,  and 
that  the  said  H.  E.  was  only  surety 
for  the  said  A.  W.,  and  that  the  said 
plaintiff  afterwards  accepted  a  com- 
position for  what  he  alleged  to  be  due 
on  said  bond  from  the  said  A.  W. 
without  the  privity  of  the  said  H.  E. 
in  his  lifetime,  or  this  defendant  since 
the  death  of  the  said  H.  £.,  which 
took  place   on   or  about  the  — ^— ^ 

day   of  J   as  in  the   said    bill 

mentioned,  since  which  no  demand  has 
been  made  on  this  defendant  for  any 
money  alleged  to  be  due  on  the  said 
bond;  and  that  the  said  A.  W.  died 
several  years  ago,  seised  of  consider- 
able real  estates,  and  also  possessed 
of  a  large  personal  estate;  and  that  his 
heir-at-law,  or  the  devisee  of  his  real 
estate,  and  also  the  representative  of 
his  personal  estate,  ought  to  be,  but 
are  not,  made  parties  to  the  said  bilL 
Therefore,  etc.  (Conclude  as  in  II.) 
3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2135. 


XViJL    Plea  to  Sapplemental  Bill«  Mat- 
ters Well  ^own  at  Filing    of 
Original  BilL 
(Title  and  commencement  as  in  L) 
That  the  said  matters  and  tnings  la 
the  said  plaintiff's  present  bill,  stated 
and  set  forth  by  way  of  supplement, 
arose,    and   were    well    known   to    the 
said  plaintiff,  before  and  at  the  time 
the  said  plaintiff  filed  his  original  bill 
in  this  cause,  and  that  such  said  sev> 
eral  matters  and  things  can  now  be  in- 
troduced, and  ought  so  to  be,  if  neces- 
sary,  by   amending    said   original   bill. 
Wherefore,  etc.     3  Dan.  Ch.  PL  &  Pr. 
(Perkins'  ed.)  2137. 

XVILl.    Plea  Th&t  Discovery  Songlit  Is 

Privileged. 
(Title  and  commeneement  as  in  I.) 
As  to  so  much  and  such  part  of  the 
said  bill  as  seeks  a  discovery  from  this 
defendant  of  the  title  of  W.  W.  esq., 
another  defendant  in  the  said  biU 
named,  to  all  or  any  of  the  messuages, 
lands,  etc.,  late  of  C.  W.,  esq.,  his  late 
grandfather,  deceased,  in  the  said  bill 
also  named,  this  defendant  doth  plead 
thereto,  and  for  plea  saith,  that  he. 
this   defendant,   is  duly  admitted  ana 
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Bwom  an   attorney  of  ,    and 

also  a  solicitor  of  this  honorable  court, 
and  has  for  several  years  past  prae- 
tised  and  now  practises  as  such;  and 
this  defendant  was  employed  by  C.  W., 
esq.,  deceased,  the  late  father  of  the 
said  other  defendant  W.  W.,  in  the 
lifetime  of  the  said  C.  W.,  and  since 
his  decease  has  also  been  employed  in 
that  capacity  by  the  said  other  defend- 
ant J.  W.,  the  mother  and  i^uardian 
of  the  said  W.  W.  during  his  minority, 
and  by  the  said  W.  W.  since  he  attained 
his  age  of  twenty-one  years;  and  in 
that  capacity  only,  or  by  means  of  such 
employment  only,  has  had  the  inspec- 
tion and  perusal  of  any  of  the  title 
deeds  of  and  belonging  to  the  said  es- 
tate, or  any  part  or  parts  thereof,  for 
the  use  and  service  of  his  said  clients, 
and  therefore  ought  not,  as  this  de- 
fendant is  advised,  to  be  compelled  to 
discover  the  same.  Wherefore  this  de- 
fendant doth  plead  the  several  matters 
aforesaid,  in  bar  to  such  discovery  as 
aforesaid  is  sought  by  the  said  bill, 
and  humbly  prays  the  judgment  of  this 
honorable  court,  whether  he  is  bound 
to  make  any  further  or  other  answer 
thereto.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2136. 
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CEOSS-BEFERENCES: 
Abatement,  Pleas  of: 

Plea  in  Abatement,  Alien  Enemy; 

Plea  in  Abatement,  Coverture  of 
Plaintiff; 

Plea  in  Abatement,  Coverture  of  Be* 
fendant; 

Plea  in  Abatement,  Death  of  Plain- 

.  tiff; 

Plea  in  Abatement,  Misnomer  of  De- 
fendant; 

Plea  of  Nul  Tiel  Person  Bemm  Na- 
tura. 

Accord  and  Satisfaction: 
Plea  in  Covenant; 
Plea  of  Accord  and  Satisfaction  in 
Case. 

Account  and  Accounting: 

Plea  That  Defendant  Has  Fully  Ac- 
counted; 

Plea  That  Defendant  Never  Was 
Bailiff; 

Plea  That  Defendant  Was  Not 
Bailiff; 

Plea  That  Defendant  Did  Not  Be- 
ceive  More  Than  His  Share. 

Animals  : 

Plea,  Dog  Killed  Worrying  Sheep. 
Another  Action  Pending: 

Plea  of  Autre  Action  Pendant. 
Arbitration  : 

Plea  of  Award. 
Arraignment  and  Plea: 

Plea  of  Jurisdiction  (a,  b); 

Plea  in  Abatement  to  Indictment; 
Misnomer; 

Plea  in  Abatement,  No  Preliminary 
Examination; 

Plea   of   Auterfois   Acquit; 

Plea  of  Auterfois  Convict; 

Plea  of  Former  Jeopardy; 

Plea,  Pardon;  ^ 

General  Issue  (to  Indictment); 

Special  Plea  (to  Indictment); 

Plea  of  Nolo  Contendere; 

Entry  of  Plea  of  Nolo  Contendere. 
Assault  and  Battery: 

Special  Plea  of  Son  Assault  De- 
mesne;' 

Special    Plea,    Molliter    Manus    Im- 
posuit  To  Keep  the  Peace. 
Confession  and  Avoidance: 

Plea  in  Confession  and  Avoidance, 
Justification ; 

Plea  in  Confession    and    Avoidance, 
Belease. 
Assumpsit: 

Plea  of  Non-assumpsit. 
Bonds  : 

Plea  of  Non  Est  Factum. 
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COEPORATIONS : 

Plea  of  Misnomer  of  Corporation; 
Plea,  Nul  Tiel  Corporation. 
Covenant,  Action  op: 

Plea  That  Premises  Are  Not  Out  of 

Bepair ; 
Plea  of  Release. 
Dower,  Proceedings  To  Recover: 
Plea    by    Defendant     by     Guardian, 

That   He   Was  Always   Ready   To 

Render  Dower; 
Plea  Ne  Unques  Se.  Sic.  Que.; 
Plea  Ne  Unques  Accouple. 
Duress  : 
Plea  of  Duress  of  Imprisonment; 
Replication  by  Way  of  Traverse  to 

Plea  of  Duress. 
Easements  : 
Plea,   Private  Way  by  Prescription 

by  Freeholder; 
Plea,    Prescriptive     Right     of    Way 

Where   Defendant   l^s  Closes    at 

Both  Ends; 
Plea,  Right  of  Way  by  Non-existing 

Grant. 

Ejectment: 
Plea  in  Ejectment,  General  Issue; 
Plea  to  Suggestion  for  Mesne  Profits. 
Eminent  Domain: 

Plea  by  Owner  in  Condemnation  Pro- 
ceedings, Jurisdiction; 
Plea  Setting  Up  Condemnation  Pro- 
ceedings. 
Equity: 

See  Pleas  in  Equity. 
Errors,  Assignment  of: 
Special   Plea   to  Assignment   of   Er- 
ror, Release; 
Plea  to  Assignment  of  Error,  Death 

as  an  Error  of  Fact; 
Plea  to  Assignment  of  Error,  Cover- 
ture as  an  Error  of  Fact. 
Estoppel: 
Plea  in  Estoppel; 

Plea  in  Estoppel  in  Pais,  Inconsist- 
ent Affidavit; 
Plea,  Estoppel  in  Pais,  Silence. 
Executors  and  Administrators: 
Plea  of  Ne  Unques  Executor. 
False  Imprisonment: 
Justification  of  Imprisonment  on  Sus- 
picion of  Felony; 
Plea  of  Justification  by  Officer; 
Plea,  Justification  by  Justice  of  the 
Peace. 
Fraud  and  Deceit: 
Plea,  False  Representation  as  to  Ex- 
istence of  Patent. 
FfeAUDS,  Statute  op: 

Plea  of  Statute  of  Frauds  on  Guar- 
anty (a,  b); 


Plea  of  Statute  of  Frauds  to  Bin  for 
Specific  Performance. 

Grand  Jury: 

Plea  in  Abat^m^ent,  Full  Jury  Not 
Present; 

•Special  Plea,  Jurors  Not  Properly 
Selected; 

Plea  in  Abatement,  Grand  Juror  Dis- 
qualified   (a,   b). 

Guaranty: 
Plea  of  Statute  of  Frauds  to  Declara- 
tion  on  Guaranty. 

In  pants  : 

Plea  in  Abatement  of  Infancy  of  De- 
fendant; 

Plea  in  Abatement  of  Infancy  of 
Plaintiff; 

Plea  of  Infancy  as  Bar; 

Plea  to  Assignment  of  Error  of  In- 
fancy as  an  Error  of  Fact. 

Inheritance  : 
Plea  of  Rien  Per  Descent  by  Heir. 

Inns  and  Innkeepers: 

Plea  by  Innkeeper  Justifying  Turn- 
ing Plaintiff  Out  of  Inn. 
Jeopardy: 
Plea,    Discharge    of    Jury    Without 
Verdict. 
Judgment  Records: 

Retraxit,  E^ntry  qf. 
Judgments  and  Decrees,  Enporcement 
op: 
Plea  of  Nul  Tiel  Record  in  Action  on 

Judgment; 
Plea  of  Payment  of  Judgment; 
Plea,     No    Appearance    in    Foreign 
Court   (a,  b). 
Juries  and  Jurors: 

Plea  to  Challenge  of  Jury. 
Jurisdiction: 

Plea  to  the  Jurisdiction  (a,  b). 
Landlord  and  Tenant: 
Plea,  No  Rent  in  Arrear; 
Plea  of  Assignment  by  Assignee  Be- 
fore Rent  Became  Due; 
Plea  of  Assignment  and  Acceptance 

of  Assignee; 
Plea,  Traverse  of  Assignment; 
Plea  of  Eviction; 
Plea    That    Lessor   Wag    Seized   for 

Life  Only; 
Plea  That  Defendant  Did  Repair; 
Plea,   Premises   Not  Out  of  Repair; 
Plea,   Defendant   Unable   To  Obtain 

Possession; 
Plea  by  Assignee  of  Tenant,  Assign- 
ment. 
Libel  and  Slander: 
Plea,     Justification     of     W<Mrd9    of 
Theft; 
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Plea,  Justifieation  of  .Words  of  Per- 
jury; 
Plea   to  Slander  of  Plaintiff's  Ship. 

LiBEBUM   Tenementuh: 
Plea    in    Trespass     Quare     Clausum 
Fregit. 

Limitation  of  Actions: 

Plea    of   Actio   Non   Aecrevit  Infra 

Sex   Annos; 
Plea  of  Non-assumpsit  Infra  Sex  An- 
nos. 

Notice  of  Defense: 

Notice,  With  Plea  of  General  Issue. 

Nuisance  : 

Plea  in  Nuisance,  Not  Guilty; 
Plea   Justifying    Bemoval. 

Pabent  and  Child: 

Affidavit  of  Defense  by  Parent  Al- 
leging Support  of  Child  Gratuitous. 
Pabtibs: 

Plea  of  Non-joinder  of  Plaintiff; 

Plea  of  Non- joinder  of  Defendant; 

Plea  in  Equity  for  Want  of  Proper 
Parties. 
Pabtition  : 

Plea  Non  Tenent  Insimnl; 

Plea  That  Petitioner  Was  Not  in 
Possession ; 

Plea  by  Confession  in  Partition. 
Payment: 

Plea  in  Assumpsit  of  Payment; 

Plea  of  Payment  in   Debt; 

Plea   of   Solvi  Post; 

Plea  of  Payment  in  Covenant. 
Pebfobmance: 

Plea  of  Performance  in  Covenant; 

Plea  in  Excuse  for  Non-performance 
in  Covenant,  Apprentice  Left  Ser- 
vice; 

Plea  of  Performance  in  Debt  on 
Bond; 

Plea  in  Excuse  of  Performance  in 
Debt  on  Bond,  Non-performance  of 
Condition  Precedent; 

Plea  in  Excuse  of  Non-performance, 
Non-payment  of  Purchase  Price. 
Plea  in  Equity: 

Plea  in  Equity,  Title  and  Commence- 
ment of  Plea; 

Plea  in  Equity,  Conclusion; 

Plea  to  Part  and  Answer  to  Besi- 
due; 

Plea  in  Equity  of  Infancy  of  Plain- 
tiff, No  Prochein  Ami; 

Plaintiff  an  Alien  Enemy; 

Plea  in  Abatement,  Coverture  of  the 
Plaintiff; 

Plea  in  Abatement,  Plea  of  Lunacy; 

Plea,  Defendant  Never  Administra- 
tor; 


Plea  to  Bill  by  Administrator,  Sup- 
posed Intestate  Living; 

Plea  to  Bill  of  Revivor,  Plaintiff  Not 
Administrator; 

Plea  to  Revivor,  Defendant  Never 
Administrator; 

Plea  to  Bill  for  Rescission,  Plaintiff 
Not   Administrator ; 

Plea,  Defendant  No  Interest; 

Plea  of  Decree  of  Record; 

Plea  of  Former  Suit  Depending,  Wit- 
nesses Examined; 

Plea  of  Stated  Account; 

Conclusion  of  Plea  of  Release; 

Plea  of  Will; 

Plea  of  Purchase  Without  Notice  of 
Fraudulent   Conveyance; 

Plea  of  Want  of  Proper  Parties; 

Plea  to  Supplemental  Bill,  Matters 
Well  Known  at  Filing  of  Original 
Bill; 

Plea  That  Discovery  Sought  Is  Priv- 
ileged. 

Puis  Dabbein  Continuance: 
Plea   Puis   Darrein    Continuance    (in 

Bank) ; 
Plea  Puis  Darrein  Continuance  at  the 

Circuit. 

Quo  Wabbanto: 

Plea  to  an  Information  Against  a 
Corporation. 

Recaption  : 
Plea,  Recaption  in    Justification    of 
Trespass. 

RSIiEASB: 

Plea   in   Assumpsit; 

Plea,  Release  of  Party  Jointly  Liable. 

Replevin  : 
Plea  to  Avowry,  Damage  Feasant; 
Avowry    Where    Part     of     Rent     Is 

Paid; 
Cognizance  for  Rent; 
Plea  in  Bar,  Property  in  Defendant 

or  Stranger; 
Plea   to   Avowry,    Damage    Feasant, 

Denial  of  Title  of  Defendant; 
Plea  to  an  Avowry  of  Damage  Feas- 
ant, Escape  of  Cattle  by  Defective 

Fence; 
Plea  in  Bar  to  Avowry,  Eviction; 
Plea  to  Avowry,    Damage    Feasant, 

Tender  Before  Impounding; 
Plea,  Traverse  to  Avowry,  No  Rent 

in  Arrear; 
Plea,  Cepit  in  Alia  Loco; 
Plea  by  Way  of  Traverse,  Cognizance 

That   Defendant   Wad  Not  Bailiff; 
Plea  in  Traverse  to  Cognizance,  No 

Rent  in  Arrear  in  Part,  Tender  in 

Pftrt. 
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BeS  JlTDIOATA: 

Plea  of  Judgment  Seeovered  in  As- 
Bumpsit; 

Plea  of  Judgment  Becovered  in 
Debt; 

Plea  of  Retraxit  in  Former  Action. 
Scire  Facias: 

.Plea  to  Scire  Facias,  Writ  of  Error 
Pending. 
Service  op  PaocEss  and  Papers: 

Affidavit  of  Service  of  Demurrer, 
Plea,  Replication  or  Other  Plead- 
ing. 

SbT-OPF  Am)   GOUNTERCLATM : 

Plea  of   Set-Off  in   Assumpsit,   Gen- 
eral Form; 
Plea  of  Set-off  for  Work  and  Labor; 
Plea,  Set-off  on  Judgment; 
Plea,  Set-off  for  Rent  Due  on  Lease. 
Tender: 

Plea  of  Tender  Before  Suit  in  As- 
sumpsit; 

Plea  of  Tender  of  Rent  in  Covenant. 
Trespass : 

Plea  of  License  in  Trespass; 

Plea  of  Damage  Feasant  in  Tres- 
pass for  Removal  of  Goods; 

Plea  of  Private  Way  in  Trespass; 

Plea  of  Public  Way  in  Trespass. 
TRESPASSING  Animals: 

Plea  of  Escape  of  Cattle  by  Defect 
of  Fences. 
Usury: 

Plea  in  Assumpsit  of  Usury. 
Wills  : 

Plea  by  Devisee,  Rien  Per  Devise. 

L    Commencements. 

• 

A.  Commencement   of  a   First   Plea 

When  Special. 
In  the  king's  bench   (or  C.  P.,  or  ex- 
chequer).     term.    1  Will.  4. 

C.  D.  ats.  A.  B. 

And  the  said  defendant,  by  E.  F., 
his  attorney,  comes  and  defends  the 
wrong  (or  in  trespass  or  ejectment,  in- 
stead of  the  word'  "wrong,"  say 
^ 'force")  and  injury,  when,  etc.,  and 
says  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  the  said  defend- 
ant, because  he  says  that,  etc.  (here 
state  the  subject-matter  of  the  defense, 
after  which  conclude  either  to  the  coun- 
try or  with  a  verification,  as  the  plea 
may  require  as  in  the  following  forms). 
3  Chit.  PI.  906. 

B.  Commencement    of    Plea     Where 

Matter  of  Defense  Arose  After 
Commencement    of    Action, 

In  the  King's  Bench  (or  C.  P.,  or  ex- 


chequer).    -  XIIM.6  oxvuz.  « 

in •  tenn,  1  WilL  4.    Cf.  D.  ati. 


next  after. 


A.B. 

And  the  said  defendant^  by  E.  F., 
his  attorney,  comes  and  defends  the 
wrong  (or  in  trespass  or  ejectment^ 
instead  of  the  word  "wrong,"  say 
"force")  and  injury,  when,  ett.,  and 
says  that  the  said  plaintiff  ought  not 
further  to  have  or  maintain  his  afore- 
said action  thereof  against  the  said 
defendant,  because  he  says  that»  etc 
3  Chit.  PL  906. 

C.  Comrdencement  of  a  Second  or  Sub- 

sequent. Special  Plea. 
And  for  a  further  plea  in  this  be- 
half, the  said  defendant,  by  leave  (or 
if  a  third  or  subsequent  plea,  say  "by 
like  leave")  of  the  court  here,  for 
this  purpose  first  had  and .  obtained, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  says 
that  the  salt  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that,  etc.     3  Chit.  PI.  906. 

D.  Commencement  of  Plea   To   Par- 

ticular     Count     or     Particular 

Trespasses,  Etc. 
And  for  a  further  plea  in  this  behalf, 
as  to  the  said  first  count  of  the  said 
declaration  (or  if  in  covenant,  "as  to 
the  said  supposed  breach  of  covenant 
first  above  assigned,"  or  if  in  trespass, 
"as  to  the  breaking  and  entering, 
etc.,"  enumerating  the  particular  tres- 
passes mentioned  i^  the  declaration, 
and  intended  to  be  justified),  the  said 
defendant,  by  leave  of  the  court  here, 
for  thii  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  says 
that  if  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that,  etc.    3  Chit.  PI.  907. 

n.    GondiudonB. 

A.  Conclusion  of  Plea  to  the  Country. 

(After  stating  the  subject-matter  of 
the  plea,  if  it  be  a  denial  of  an  allega- 
tion in  the  declaration,  not  being  mat* 
ter  of  record,  the  plea  should  conclude 
to  the  country,  as  follows):  And  of 
this  the  said  defendant  puts  himself 
upon  the  country,  etc.    3  Chit.  PL  907. 

B.  Conclusion  of  Plea  With  a  Veri- 

fication. 
(If  the  defense  consists  of  an  alle- 
gation of  new  matter,  it  should  in  gen* 
eral  conclude  with  a  verification,  thas) : 
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And  this  the  said  defendant  is  read^ 
to  verify,  wherefore  he  prays  jndg- 
menty  if  the  said  plaintiff  ought  (or  if 
matter  pending  the  suit  be  pleaded,  say 
"ought  further*')  to  have  or  maintain 
hjs  afoiiesaid  action  thereof  against 
him,  etc.     3  Chit.  PI.  907. 

C.  Conclusion  of  Plea  With  a  Veri- 
fication hy  the  Becord.  ' 

And  this  the  said  defendant  is  ready 
to  verify  by  the  said  record,  wherefore 
he  prays  judgment,  if  the  said  defend- 
ant ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc.     3  Chit.  PI.  907. 

in.    Plea  in  Abatemetit  as  to  Part, 
and  in  Bar  to  the  Best. 

And  the  said  defendant  in  her  own 
person  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  as  to  the 
said  (first  and  second)  counts  of  the 
said  declaration,  says  that  she  did  not 
undertake  or  promise  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  her,  and  of  this  she 
puts  herself  upon  the  country,  etc. 

And  for  a  further  plea  as  to  the 
said  (first  and  second)  counts  of  the 
said  declaration,  the  said  defendant,  by 
leave,  etc.  (as  in  I,  C),  because  she 
says  that  she  the  said  defendant,  before 
and  at  the  time  of  the  making  of  the 
said  several  supposed  promises  and 
undertakings  in  the  said  (first  and  sec- 
ond) counts  mentioned,  and  before  and 
at  the  time  the  said  supposed  causes 
of  action  therein  mentioned  did  accrue, 
was  and  still  is  the  wife  of  T.  J.,  who 
is  still  living,  to-wit,  at,  etc.  (venue); 
and  this,  etc.  (conclude  with  a  verifi- 
cation as  in  II,  B). 

And  as  to  so  much  and  such  part 
of  the  said  bill  (or  if  in  C.  P.,  or  by 
original,  instead  of  the  word  ''bill;" 
say  **writ  and  declaration")  of  the 
said  plaintiff,  as  relates  to  the  said 
several  supposed  promises  and  under- 
takings in  the  said  third  and  subse- 
quent counts  mentioned;  and  as  to 
those  counts  the  said  defendant  prays 
judgment  of  that  part  of  the  said  bill 
(or  if  in  C.  P.,  or  by  original,  instead 
of  the  word  "bill,"  say  "writ  and 
declaration")  which  relates  to  the  said 
last  mentioned  supposed  promises  and 
undertakings,  and  of  the  said  third  and 
subsequent  counts,  and  that  they  may 
be  respectively  quashed,  because  she 
says  that  at  the  time  of  the  exhibiting 
the  said  bill  (or  if  in  C.  P.,  or  by 
original|  say  "at  the  time  of  the  issu- 


ing of  the  said  writ")  of  the  said 
plaintiff  in  this  behalf,  and  the  com 
mencement  of  this  suit,  she  was  and 
still  is  married  to  the  said  T.  J.,  who 
is  still  living,  to-wit,  at,  etc.  (venue), 
aforesaid;  and  this  she  is  ready  to  ver- 
ify, wherefore  because  the  said  T.  J. 
is  not  named,  in  the  said  bill  (or  if 
in  C.  P.,  or  by  original,  instead  of  the 
word  "Bill,"  say  "writ  and  declara- 
tion") in  this  behalf  she  prays  judg- 
ment of  so  much  and  such  part  of  the 
said  bill  (or  if  in  C.  P.,  or  by  original, 
instead  of  the  word  "bill,"  say  "writ 
and  declaration")  as  relates  to  the 
said  supposed  promises  and  undertak- 
ings in  the  said  third  and  subsequent 
counts  mentioned.  And  also  of  the 
said  third  and  subsequent  counts,  and 
that  the  same  may  in  this  behalf  be 
quashed,  etc.  3  Chit.  PI.  907;  Archb. 
PI.  301;  Burr.  App.  373,  |675. 

IV.  Pleas  To  a  New  Assignment,  Oen- 

oral  Iflsae  and  Special  Pleaw 

And  the  said  defendant,  as  to  the 
said  several  supposed  trespasses  above 
newly  assigned,  says  that  he  is  not 
guilty  thereof,  or  of  any  part  thereof, 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained 
against  him.  And  of  this  he  puts  him- 
self upon  the  country,  etc. 

And  for  a  further  plea  in  this  behalf, 
as  to  the  said  several  supposed  tres- 
passes above  newly  assigned,  the  said 
defendant,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained 
according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  says  that 
the  said  plaintiff  ought  not  to  hava 
or  maintain  his  aforesaid  action  there- 
of against  him,  because  he  says  that, 
etc.  (here  state  the  subject-matter  of 
the  plea,  the  conclusion  with  a  verifi- 
cation is  thus):  And  this  ho  the  said 
defendant  is  ready  to  verify.  Where- 
fore he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
in  respect  of  the  said  supposed  tres- 
passes above  newly  assigned,  etc. 

G.  H.,  defts.  atty. 

Burr.  App.  410,  §765;  Yates'  Forms 
788. 

V.  ConunoQ  Traverse. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  J.  L.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  ete.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
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aforesaid  action  against  him,  the  said 
defendant,  because  he  says  that  the 
windows  of  the  said  messuage  or  tene- 
ment were  not  in  any  part  thereof 
ruinous,  in  decay,  or  out  of  repair,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him, 
the  said  defendant.  And  of  this  he 
puts  himself  upon  the  country. 

J.  L.,  defendant's  attorney. 
Burr.  App.  343,  §628;  Steph.  PI.  (ed. 
1824)  71. 

VL    Special   Traverse    (Absque   Hoc). 

And  the  said  C.  I>.,  defendant  in 
this  suit,  by  R.  F.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  against  bim,  be- 
cause he  says  that  the  said  J.  K.,  de- 
ceased, at  the  time  of  the  making  of 
the  said  indenture,  was  seised  in  his 
demesne,  as  of  freehold,  for  the  term 
of  his  natural  life,  of.  and  in  the  said 
demised  premises,  with  the  appurte- 
nances, and  continued  so  seised  thereof 
until,  and  at  the  time  of  his  death; 
and  that,  after  the  making  of  the  said 
indenture,    and    before    the    expiration 

of  the  said  term,  to-wit,  on  the 

day  of  ,  in   the  year  of  our 

Lord  y  at  aforesaid, 

the  said  J.  K.  died;  whereupon  the 
term  created  by  the  said  indenture 
wholly  ceased  and  determined:  "With- 
out this,  that,  after  the  making  of  the 
said  indenture,  the  reversion  of  the  said 
demised  premises  belonged  to  the  said 
J.  K.,  and  his  heirs,  in  manner  and 
form  as  the  said  plaintiff  hath,  in  his 
said  declaration  alleged.  And  this  the 
said  defendant  is  ready  to  verify 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him, 
etc. 

E.  F.,  defendant's  attorney. 

Burr.  App.  343,  §629;  Steph.  PI.  (ed. 
1824)  190. 

vn.    Belietas. 

A.    Relicta  in  Assumpsit. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  re- 
linquishing his  said  plea  by  him  above 
pleaded,  says  that  he  cannot  deny  the 
action  aforesaid  of  the  said  plaintiff, 
nor  but  that  he  the  said  defendant  did 
undertake  and  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him;  nor 
but   that   the   said   plaintiff   hath   sus- 


tained damages,  by  reason  of  the  non- 
performance of  the  said  several  prom- 
ises and  undertakings  in  the  said  dec- 
laration mentioned,  to  dollars 

and  cents;   besides  his  costs 

to  be  taxed. 

G.  H.,  attorney  for  defendmnt. 
Burr.  App.  431,  §832. 

B.    Belicta  in  Debt. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  re- 
linquishing his  said  plea,  by  him  above 
pleaded,  says  that  he  cannot  deny  the 
action  of  the  said  plaintiff;  nor  but 
that  the  said  writing  obligatory  is  the 
deed  of  him  the  said  defendant;  nor 
but  that  he  owes  to  the  said  plaintiff 

the  said  sum  of dollars  above 

demanded,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him. 

G.  H.,  attorney  for  defendant. 

Burr.  App.  431,  §833. 

VHX    Plea»  Oompemit  ad  Diem. 

Supreme  court.    C.  D.,  I.  N.,  and  I.  S. 

ads.  A.  B.,  assignee  of  J.  K.,  sheriff 

of  the  county  of  . 

And  the  said  C.  D.,  I.  N.,  and  I.  S., 
defendants  in  this  suit,  by  B.  B.,  their 
attorney,  come  and  defend  the  wrong 
and  injury  when,  etc.,  and  say  that 
the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  there- 
of against  them,  because  they  say  that 
the  said  C.  D.  did  appear  in  the  action 
commenced  by  the  said  writ  in  the 
said  condition  of  the  said  writing  ob- 
ligatory mentioned,  according  to  the 
form  and  effect  of  the  said  condition, 
by  putting  in  special  bail  within  twenty 
davs  after  the  return  day  specified  in 
the  writ  of  capias  ad  respondendum 
in  the  said  condition,  and  in  the  said 
declaration  of  the  said  plaintiff  above 
set  forth  (if  the  bail  have  been  ex- 
cepted to,  and  justified  and  here:  ''and 
by  perfecting  such  bail  [the  same  hav- 
ing been  excepted  to],  according  to 
the  rules  and  practice  of  the  said 
court"),  as  by  the  record  of  the  said 
appearance  (and  of  the  justification  of 
the  said  special  bail)  remaining  in  the 
said  court  before  the  justices  thereof » 
to-wit,  at  the  city  hall  in  the  city  of 
New  York  (place  where  the  proceed- 
ings are  filed),  more  fully  ajppears. 
And  this  they  are  ready  to  venfy  by 
the  said  record.  Wiherefore  they  pray 
judgment   if   the  said  plaintiff   ooglit 
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to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  them,  ete. 

B.  B.,  attorney  for  defts. 
Bnrr.    App.    372,    |672;     see    Yates' 
Forms  475. 

IZ.    Notice   of   Special   Matter   With 
General  Issae. 

(At  the  foot  of  the  general  issue, 
immediatelj  following  the  attorney's 
signature,  subjoin  the  notice  in  the  fol- 
lowing form):  Sir:  Please  to  take 
notice  that  the  said  defendant,  at  the 
trial  of  the  above  cause,  will  insist 
upon  and  give  in  evidence,  under  the 
general  issue  above  pleaded,  that  (here 
give  the  substance  of  the  notice,  ac- 
cording to  the  facts;  thus,  in  case  of  a 
notice  of  set-off,  proceed  as  follows) :  the 
said  plaintiff  at  the  time  of  the  com- 
mencement of  the  action  aforesaid 
against  the  said  defendant  was  and  stiU 
is  indebted  unto  him  in  the  sum  of  (one 
thousand)  dollars,  lawful  money  of  the 
United  States  oi:  America,  for  divers 
goods,  wares  and  merchandises,  before 
that  time  sold  and  delivered  by  the 
said  defendant  to  the  said  plaintiff, 
and  at  the  special  instance  ana  request 
of  the  said  plaintiff.  And  in  the  fur- 
ther sum  of  (one  thousand)  dollars,  of 
like  lawful  money,  for  the  work  and 
labor,  care  and  diligence  of  the  said 
defendant,  by  the  said  defendant,  and 
his  servants. before  that  time  done,  per- 
formed and  bestowed  in  and  about  the 
business  of  the  said  plaintiff,  and  foi 
the  said  plaintiff,  and  at  his  like  re- 
quest. And  in  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
for  money  before  that  time  lent  and 
advanced  by  the  said  defendant  to  the 
said  plaintiff,  and  at  the  like  request 
of  the  said  plaintiff;  and  for  other 
money  by  the  said  defendant,  before 
that  time  paid,  laid  out  and  expended 
for  the  said  plaintiff,  and  at  the  like 
request  of  the  said  plaintiff.  And  for 
other  money  by  the  said  plaintiff,  be- 
fore that  time  had  and  received  to 
and  for  the  use  of  the  said  defendant. 
And  also  that  the  said  plaintiff,  before 
the  commencement  of  this  action,  ac- 
counted together  with  the  said  defend- 
ant, of  and  concerning  the  said  demand 
of  the  said  plaintiff  against  the  said 
defendant,  and  also  of  and  concerning 
divers  other  sums  of  money  and  ac- 
counts between  the  said  plaintiff  and 
the  said  defendant,  and  upon  such  ac- 
counting the  said  plaintiff  was  found 
to   be  in  arrear  and  indebted  to  the 


said  defendant,  in  the  further  sum  of 
(one  thousand)  dollars,  of  like  lawful 
money,  which  the  said  plaintiff  under- 
took, and  then  and  there  faithfully 
promised  the  said  defendant,  well  and 
truly  to  pay  .unto  the  said  defendant, 
when  the  said  plaintiff  should  be  there- 
unto afterwards  requested.  Which 
said  several  sums  of  money,  or  so  much 
thereof  as  will  be  sufficient  for  that 
purpose,  the  said  defendant  will  set« 
off  against  the  demand  of  the  said 
plaintiff,  to  be  proved  at  the  trial,  and 
have  the  balance  certified  in  his  favor 

Dated   the   day    of ^ 

1846. 

Yours,  etc., 
G.  H.,  attorney  for  defendant. 
To  E.  F.,  esq.,  attorney  for  plaintiff. 
Burr.  App.  342,  |625. 


I.    BUI  for  Sedemptlon,  98^ 
n.    Decree  for  Bedemption,  986 

m.  OomplaintB,  9Se 

A.  For  Loss  of  Pledge,  986 

B.  For  Injury  to  Fledge,  987 

C.  To  Becover  Excess  of  Note,  987 

CBOSS^EEPEBENCE: 
Troves  and  Convebsion: 
Answer,    That   Defendant   Has   Lien 
on  Goods  by  Pledge. 

L      Bill    for    Bedemptloii    of    Oooda 
Pledged. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator,  A.  S.,  of,  etc., 
against  P.  S.,  of,  etc.,  that  your  orator 
having  occasion  for  a  sum  of  money 
for  the  purposes  of  his  business,  made 
application  to  said  P.  S.,  the  said  de- 
fendant, to  lend  him;  the  same,  and 
thereupon  the  said  P.  S.,  oh  or  about 

,   advanced   and   lent   to   your 

orator  the   sum   of   $ ,   and   in 

order  to  secure  the  repayment  thereof 
with  interest,  your  orator  deposited 
with  the  said  defendant  a  box  of  tanned 
boot  legs  and  tops,  which  were  of  the 

value  of  $ and  upwards,  and 

at  the  same  time  executed  and  de- 
livered to  the  said  defendant  a  bill  of 
sale  of  the  said  goods  so  deposited  with 
him;  but  it  was  not  meant  and  in- 
tended thereby,  either  by  your  orator 
or  the  said  defendant,  that  the  said 
transaction  should  amount  to  an  ab- 
solute sale  of  the  said  goods  to  the 
said  defendant,  but  it  was  expressly 
agreed  between   your  orator   and    the 
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said  defendant,  that  your  orator  should 
nevertheless  be  at  liberty  to  redeem 
the  same.  And  your  orator  further 
showeth,  that  being  desirous  to  redeem 
the  said  goods,  he  has  frequently  ap- 
plied to  the  said  P.  S.,  and  has  offered 

to  repay  him  the  said  sum  of  $ — ■ , 

with  lawful  interest  thereon,  on  having 
the  said  goods  redelivered  to  him,  with 
which  just  and  reasonable  requests  your 
orator  well  hoped  that  the  said  P.  S. 
would  have  complied,  as  in  justice  and 
equity  he  ought  to  have  done.  But 
now  so  it  is  (see  BUls  and  Answers), 
etc.  Po  the  end,  etc.  (see  Bllla  and 
Answers).  And  that  the  said  defend- 
ant may  answer  the  premises,  and  thav 
an  account  may  be  taken  of  what  is 
due  to  the  said  defendant  for  principal 
and  interest  in  respect  of  the  said  loan 

of  $ ,  and  that  upon  payment 

thereof  by  your  orator  the  said  defend* 
ant  may  be  decreed  and  deliver  over  to 
your  orator  the  said  goods  so  deposited 
with  him  as  aforesaid  (and  for  further 
relief,  see  Bills  and  Answers).  May 
it  please,  etc.  (See  Bills  and  An- 
swers). 3  Dan.  Oh.  PI.  &  Pr.  (Per- 
kins' ed.)  1939. 

n.  Decree  for  Bedemption  of  Ooods 
Pledged;  Inqniry  as  to  Overpay- 
ment. 

It  is  ordered  and  decreed,  that  it 
be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  take  an  account  of  what  re- 
mained due  on  the,  etc.,  the  (late  of 
the  last  note  exhibited  in  this  cause, 
for  principal  and  interest  of  the  money 
advanced  and  lent  by  the  defendant 
W,  to  the  said  C,  the  bankrupt,  on  the 
pledge  of  the  jewels,  plate,  and  effects 
mentioned  in  the  original  note  from  the 
defendant  to  the  said  C,  dated,  etc., 
and  to  compute  the  interest  on  so  much 
of  the  principal  as  then  remained  due. 
And  it  is  further  ordered,  that  the  said 
master  do  likewise  take  an  account  of 
the  said  jewels,  plate,  and  effects,  spe- 
cified in  the  last-mentioned  note,  and 
see  which  of  them  remain  in  specie  in 
the  custody  or  power  of  the  defend- 
ant, and  what  part  thereof  hath  been 
sold  or  disposed  of,  by  the  defendant. 
And  as  to  such  part  thereof  as  hath 
been  so  sold  or  disposed  of,  it  is  fur- 
ther ordered,  that  the  said  master  do 
take  an  account  of  the  real  value 
thereof;  and  that  the  value  of  such 
part  thereof  as  hath  been  so  sold  or 
disposed  of  by  the  defendant  be  applied 


in  the  first  place  towards  paying  the 
interest,  and  then  towards  sinking  the 
principal,  of  what  shall  be  so  found  to 
have  been  due  to  the  defendant  for  the 
money  lent  or  advanced  by  him  as 
aforesaid.  And  if  upon  the  balance  of 
the  said  account,  anything  shall  be 
found  to  remain  due  to  the  defendant 
for  principal  or  interest,  then  on  pay- 
ment thereof  by  the  plaintiff  to  the  said 
defendant  at  such  time  and  place  as 
the  said  master  shall  appoint,  it  is  fur- 
ther ordered  that  the  defendant  do  de- 
liver to  the  plaintiff  such  part  of  the 
said  jewels,  plate,  and  effects  as  shall 
be  found  to  remain  in  specie.  But  in 
default  of  such  payment  by  the  plain- 
tiff to  the  defendant  as  aforesaid,  it 
is  further  ordered  that  the  said  plain- 
tiff's bill  do  from  thenceforth  stand 
dismissed  out  of  this  court  with  costs 
to  be  taxed  by  the  said  master.  And 
in  case  it  shall  appear  on  the  said 
account  that  the  defendant  is  over- 
paid his  said  principal  and  interest, 
then  it  is  further  ordered  that  the  said 
defendant  do  pay  to  the  plaintiff  so 
much  as  shall  remain  due  to  the  plain- 
tiff on  the  said  account,  and  also  to 
deliver  to  the  plaintiff  such  part  of  the 
said  jewels,  plate,  and  effects  as  shall 
remain  iii  specie,  to  be  applied  as  part 
of  the  personal  estate  of  the  bankrupt, 
for  the  benefit  of  the  creditors  seek- 
ing relief  under,  etc.  And  the  court 
doth  reserve  the  consideration  of  in- 
terest of  any  money  that  may  be  found 
due  from  the  defendant  to  the  plain- 
tiff, in  case  there  shall  be  any  such,  and 
also  the  consideration  of  costs,  till  after 
the  said  master  shall  have  made  his  re- 
port. Liberty  to  apply.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins'  ed.)  2238.  —       ^ 

in.    Oomplaints. 

A.    Complaint    Against    Pledgee    fot 
Loss  of  Pledge. 

I.     That    on    the    day  of 

,     18 ,     at    f    the 

plaintiff  delivered  to  the  defendant 
(briefly  designate  the  thing),  the  prop- 
erty of  this  plaintiff,  of  the  value  of 

dollars,  by  way  of  pledge  to 

the   defendant   to  secure   the   sum    of 

dollars  theretofore  loaned  by 

the  defendant  to  the  plaintiff  (and  in- 
terest thereon;  or  other  indebtedness), 
which  (pledge)  the  defendant  received 
for  that  purpose,  and  agreed  with  the 
plaintiff  to  take  good  care  of  until  it 
should  be  redeemed  by  the  plaintiff. 
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n.  That  the  defendant  has  failed  to 
fulfill  said  judgment  on  his  part^ 
and  on  the  eontrarj  took  so  little  care 
ofy  and  80  negligently  kept  said 
(pledge),  that  while  it  was  in  his  pos- 
session  for  the  purposes  aforesaid,  it 
was  through  his  negligence  lost,  to  the 
damage  of  the  plaintiff  dol- 
lars.    1  Abb.  Forms  417. 

B.     Complaint  Against  Pledgee  for  In-, 
jury  to  Pledge. 


I.     That    on    the 
-,  18 ,  at 


—    day   of 
-,  the  plain* 


tiff  delivered  to  the  defendant  (briefly 
designate  the   thing) ,  the  property  of 

this  plaintiff,  of  the  value  of 

dollars,  by  way  of  pledge  to  the  de- 
fendant to  secure  the  sum  of  ■ 
dollars  theretofore  loaned  by  the  de* 
fendant'to  the  plaintiff  (and  interest 
thereon;  or  other  indebtedness),  which 
(pledge)  the  defendant  received  for 
that  purpose,  and  agreed  with  the  plain- 
tiff to  take  good  care  of  it  until  it 
should  be  redeemed  by  the  plaintiff. 

II.  That  the  defendant,  not  regard- 
ing his  promise,  so  negligently  con- 
ducted in  respect  to  said  (pledge),  and 
so  carelessly  used  the  same,  that  it  be- 
came, by  reason  of  his  negligence  and 
carelessness,  greatly  damaged  (state 
briefly  the  injury,  in  its  nature  and 
extent,  as  the  case  was),  to  the  damage 

of  the  plaintiff dollars.  1  Abb. 

Forms  418. 

C.    Camplaint  by  Pledgor  of  Note  To 
Becover  Excess, 

I.      That    on    the    


day    of 

,  18 ,    the    plaintiff    being 

then  indebted  to  the  defendant  in  the 

sum  of  dollars,  he   delivered 

(or,  indorsed,  if  the  note  was  trans- 
ferred by  indorsement)  to  said  defend- 
ant, as  a  collateral  security  for  the 
payment  of  the  same,  a  promissory  note 
made  by  one  M.  N.  for ,  bear- 
ing   date    on    the    day    of 

,     18 — — ,     and     payable     at 

— ^—  months  after  its  date. 

n.  That  at  its  maturity  the  note 
was  collected  by  the  defendant,  and 
by  the  application  of  the  moneys  so 
received  by  him,  said  indebtedness  was 
wholly  paid  and  extinguished. 

in.  That  after  payment  of  said  in- 
debtedness there  remained  in  the  bands 

of  the  defendant  a  balance  of 

dollars,  belonging  to  this  plaintiff;  pay- 
ment of  which  the  plaintiff  demanded 
of  the  defendant  on  the  day 


of  ,  18—,  but  no  part  there- 

of has  been  paid.    1  Abb.  Forms  179. 

POLYGAMY.— See  Bigamy. 

POOR  LAWS.— See  Paupees. 

POOR  PERSONS.— See  Paupers. 

POSSESSION.— See  Trespass. 

POSSESSION,  WRIT  OF.— See  Eject- 
ment. 


POST-OFFICE. 

I.     Indictment    for    Mailing    Obscene 

Matter,  987 

n.     Indictment  for  Mailing  Obscene 
Book,  988 

m.    Indictment  for  Sending   Lottery 
Oiicnlar  Through  Mail,  988 

IV.  Indictment  for  Bobbing  Mail,  988 

V.  Indictment  for  Assisting  in  Bob- 

bing Mall,  989 

VL    Indictment  for  Fraadnlent  Use  of 
Mail,  989 

L     Indictment  for    MaPIng    Obscene 
Matter. 

"Did  unlawfully,  wilfully,  and  know- 
ingly deposit  and  cause  to  be  deposited 
in  the  postoffice  of  the  city  of  New 
York,  for  mailing  and  delivery  by  the 
postoffice  establishment  of  the  United 
States,  a  certain  obscene,  lewd,  and 
lascivious  paper,  which  said  paper  then 
and  there,  on  the  first  page  thereof, 
was'  entitled  < Tenderloin  Number, 
Broadway,'  and  on  the  same  page  were 
printed  the  words  and  figures  follow- 
ing,— ^that  is  to  say:  'Volume  11,  num- 
ber 27;  trade-mark,  1892;  by  Lew 
Rosen:  New  York,  Saturday,  April  15, 
1893;  ten  cents  a  copy,  $4.00  a  year, 
in  advance:'  and  thereupon,  on  the 
same  page,  is  a  picture  of  a  cab,  horse, 
driver,  and  the  figure  of  a  female,  to- 
gether (underneath  the  said  picture) 
with  the  word  'Tenderloineusc,'  and 
the  said  paper  consists  of  twelve  pages, 
minute  description  of  which,  with  the 
pictures  therein  and  thereon,  would  be 
offensive  to  the  court  and  improper  to 
spread  upon  the  records  of  the  court 
because  of  their  obscene,  lewd,  and  in- 
decent matters;  and  the  said  paper  on 
the  said  twenty-fourth  day  of  April, 
in  the  year  one  thousand  eight  hun- 
dred and  ninety-three,  was  enclosed  in 
a  wrapper  and  addressed  as  follows, — 
that  is  to  say:  'Mr.  Qeo.  Edwards, 
P.  O.  box  510,  Summit,  N.  J., — against 
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the  peace  of  the  ITnited  States  and 
their  dignity,  and  contrary  to  the  statute 
of  the  United  States  in  such  case  made 
and  provided. ' '  Price  v.  United  States, 
165  U.  S.  811,  17  Sup.  Ct.  366,  41  L.  ed. 
727. 

n.     Indictmetit  for  ICalUng    Obooen* 
Book. 

*'0n  the  twelfth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-eight,  at 
the  Southern  District  of  New  York,  and 
within  the  jurisdiction  of  this  Court, 
did  unlawfully  and  knowingly  deposit, 
and  cause  to  be  deposited,  in  the  mail 
of  the  United  States,  then  and  there, 
for  mailing  and  delivery,  a  certain  ob- 
scene, lewd,  and  lascivious  book,  called 
'Cupid's  Yokes,  or  The  Binding  Forces 
of  Conjugal  Life,'  which  said  book  is 
8o  lewd,  obscene  and  lascivious,  that 
the  same  would  be  offensive  to  the 
Court  here,  and  improper  to  be  placed 
upon  the  records  thereof;  wherefore, 
the  jurors  aforesaid  do  not  set  forth 
the  same  in  this  indictment;  which  said 
book  was  then  and  there  inclosed  in  a 
paper  wrapper,  which  said  wrapper  was 
then  and  there  addressed  and  directed 
as  follows:  G.  Braekett,  Box  202,  Gran- 
ville, N.  Y."  the  second  count  avers, 
that  the  defendant,  ''on  the  twelfth 
day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventy-eight,  at  the  Southern  District 
of  New  York,  and  within  the  jurisdic- 
tion of  this  Court,  unlawfully  and 
knowingly  did  deposit,  and  cause  to  be 
deposited,  in  the  mail  of  the  United 
States,  then  and  there,  for  mailing  and 
delivery,  a  certain  publication  of  an 
indecent  character,  called  'Cupid's 
Yokes,  or  The  Binding  Forces  of  Con- 
jugal Life,'  which  said  publication  is 
so  indecent  that  the  same  would  be 
offensive  to  the  Court  here,  and  im- 
proper to  be  placed  on  the  records 
thereof;  wherefore,  the  jurors  afore- 
said do  not  set  forth  the  same  in  this 
indictment;  which  said  publication  was 
then  and  there  inclosed  in  a  wrapper, 
which  said  wrapper  was  then  and  there 
addressed  and  directed  as  follows,  to- 
wit:  G.  Braekett,  Box  202,  Granville, 
N.  Y."  United  States  i?.  Bennett,  16 
Blatchf.  338,  24  Fed.  Cas.  No.  14,571. 

in.     IndictBioiit  for  Sending  Lottery 
Oirotnlar  Throngh  MaiL 
''Did  unlawfully  and  knowingly  de- 
posit in  the  mail  of  the  United  States, 
and  send  to  be  conveyed  by  the  said 


mail,  a  certain  letter  and  circular  con- 
cerning a  lottery,  which  said  letter  and 
circular  was  then  and  there  of  the 
tenor  and  in  the  words  and  figures 
following,  that  is  to  say:  (copy  of  cir- 
cular). 

All  prizes  payable  in  full  on  presenta- 
tion of  ticket.  4 

Official  copy  of  drawings  mailed  as 
soon  as  received,  which  said  letter  and 
circular  was  then  and  there  enclosed 
in  an  -  envelope  and  addressed  as  fol- 
lows, that  is  to  say:  (copy  of  address). 

The  second  count  charged  that  the 
defendant  "did  unlawfully  and  know- 
ingly deposit  in  the  mail  of  the  United 
States,  and  send  to  be  conveyed  by  the 
said  mail,  a  certain  circular  concern- 
ing a  lottery,  which  said  circular  was 
then  and  there  enclosed  in  an  envelope, 
which  said  envelope  was  addressed  as 
follows:  (copy  of  address},  and  which 
said  circular  purported  to  be  an  an- 
nouncement of  the  one  hundred  and 
fourteenth  grand  monthly  distribution 
of  the  Louisiana  State  Lottery,  to  take 
place  at  New  Orleans,  Tuesday,  Novem- 
ber 11,  1879,  describing  the  list  of 
prizes,  the  plan  of  the  lottery,  a  list 
of  capital  prizes,  and  a  statement  of 
thei^  authority  for,  and  method  of,  do- 
ing business. ' '  United  States  v.  Noelke, 
17  Blatchf.   (U.  S.)  664. 

IV.    Indictment  for  Bobbing  MalL 

"Eastern  District  of  Pennsylvania,  to- 

wit: 

"The  grand  inquest  of  the  United 
States  of  America  inquiring  for  the 
Eastern  District  of  Pennsylvania,  upon 
their  oaths  and  affirmations,  respectful- 
ly do  present,  that  James  Porter,  other- 
wise called  James  Mlay,  late  of  the 
eastern  district  aforesaM,  yeoman,  and 
George  Wilson,  late  of  the  eastern  dis- 
trict aforesaid,  yeoman,  on  the  6th 
day  of  December  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
twenty-nine,  at  the  eastern  district 
aforesaid,  and  within  the  jurisdiction 
of  this  Court,  with  force  and  arms  in 
and  upon  one  Samuel  M'Crea,  in  the 
peace  of  God  and  of  the  Uliited  States 
of  America  then  and  there  being,  and 
then  and  there  being  a  carrier  of  the 
mail  of  the  United  States,  and  then 
and  there  intrusted  therewith,  and 
then  and  there  proceeding  with  the  sai  i 
mail  from  the  city  of  Philadelphia  to 
the  borough  of  Keading,  feloniously 
did  make  an  assault^  and  him  the  said 
Samuel  M'Crea  in    bodily    fear    and 
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danger  then  and  there  feloniously  did 
pat,  and  the  saiQ  mail  of  the  United 
States  from  him  the  said  Samuel 
M^'Crea  then  and  there,  feloniously, 
violently  and  against  his  will,  did  steal, 
take  and  carry  away,  contrary  to  the 
form  of  the  act  of  Congress  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United 
States  of  America. 


It 


'And  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  James 
Porter,  otherwise  called  James  May, 
and  the  said  Q-eorge  Wilson,  afterwards, 
to-wit,  on  the  same  day  and  year  afore- 
said, at  the  eastern  district  aforesaid 
and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and 
upon  the  said  Samuel  M'Orea,  then  and 
there  being  a  carrier  of  the  mail  of 
the  United  States,  and  then  and  there 
intrusted  therewith,  feloniously  did 
make  an  assault,  and  him  the  said  car- 
rier of  the  said  mail  then  and  there 
feloniously,  violently,  and  against '  his 
will,  did  rob,  contrary  to  the  form  of 
the  act  of  Congress  in  such  ease  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of 
America.'^  United  States  v.  Wilson,  7 
Pet.  (U.  S.)  150,  8  L.  ed.  «40. 

V.     Indictmeiit  for  Anisting  In  Bob- 
bing MaiL 

The  first  count  charged  that  the  de- 
fendant did,  "at  Fayetteville,  on  the 
Ist  of  June,  1832,  procure,  advise,  and 
assist  Joseph  I.  Straugban  to  secrete, 
embezzle  and  destroy  a  mail  of  let- 
ters^ with  which  the  said  Joseph  L 
Straughan  was  entrusted,  and  which 
had  come  to  his  possession,  and  was 
intended  to  be  conveyed  by  post  from 
Pittsborough,  in  the  district  aforesaid, 
to  Fayetteville,  also  in  said  district, 
containing  bank  notes;  the  said  Joseph 
I.  Straughan  being,  at  the  time  of  such 
procuring,  advising  and  assistihg,  then 
and  there  a  person  employed  in  one 
of  the  departments  of  the  post-office  es- 
tablishment, to-wit,  a  carrier  of  the 
mail  of  the  United  States  from  Pitts- 
borough  aforesaid  to  Fayetteville  afore- 
said, contrary  to  the  form  of  the  aet 
of  Congress,"  etc. 

The  second  count  was  in  the  fol- 
lowing words:  That  the  defendant  ''did 
procure,  advise,  and  assist  Joseph  I. 
Straughan  to  secrete,  embezzle  and  de- 
stroy  a  letter    addressed    by    Joseph 


Small  to  Joseph  Baker,  with  which  the 
said  Joseph  I.  Straughan  was  intrusted, 
and  which  came  to  his  possession,  and 
was  intended  to  be  conveyed  by  post 
from  Pittsborough,  in  the  district 
aforesaid,  to.  Fayetteville,  aforesaid^ 
containing  sundry  bank  notes,  amount- 
ing, in  the  whole,  to  sixty  .dollars, 
of  a  discrimination  to  the  jurors 
aforesaid  unknown,  and  of  the  is- 
sue of  a  bank  to  the  said  jurors  also 
unknown;  the  said  Joseph  I.  Straughan 
being,  at  the  time  of  such  procuring, 
advising  and  assisting,  then  and  there 
a  person  employed  in  one  of  the  de- 
partments of  the  post-office  establish- 
ment, fo-wit,  a  carrier  of  the  mail  of 
the  United  States  from  Pittsborough 
aforesaid  to  Fayetteville  aforesaid,  con- 
trary to  the  form  of  the  act  of  Con- 
gress/' etc.  United  States  r.  Mills, 
7  Pet.  (U.  S.)  138,  8  L.  ed.  636. 

VI.    Indictment  for  Frandnlent  Uaa  of 
MaU. 

The  first  count  charges  "that  Flem- 
ming  and  Loring,  pretending  to  be 
commission  merchants  at  Chicago,  and 
to  be  managers  of  an  association  or 
fund  by  them  pretended  to  exist  under 
the  designation  of  Flemming  &  Mer- 
riam's  'Fund  W,'  for  speculating  and 
trading  in  grain,  provisions,  and  stock, 
had  devised  a  scheme  and  artifice  to 
induce  the  sending  and  intrusting  of 
moneys  to  them  by  divers  other  per- 
sons, for  the  investment  and  employ- 
ment thereof,  for  those  persons  re- 
spectively, in  such  pretended  associa- 
tion or  fund,  snd  the  same  moneys 
fraudulently  to  convert  to  the  own  use 
of  them,  the  said  Flemming  and  Lor- 
ing, and  thereby  to  defraud  the  said 
persons  who  should  so  send  and  intrust 
the  same  to  them,  which  scheme  was 
to  be  effected  by  opening  correspond- 
ence with  such  persons  by  means  of 
the  post-office  establishment  of  the 
United  States,  and  by  inciting  such 
persons  to  open  communication  with 
them,  the  said  Loring  and  Flemming, 
under  the  firm  name  of  Flemming  & 
Merriam.  And  that  for  the  purpose  of 
executing  such  scheme,  defendants  did 
place  in  the  post-office  at  Chicago,  ten 
letters  and  ten  packets  directed  to 
divers  persons,  to  the  jurors  unknown.*' 
United  States  v.  Flemming,  18  Fed. 
907,    908,    909. 
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PBACTIOE. 

OROSS-BEFERENCE: 
Practice: 

See  Admiralty;  Appeals;  Attach- 
ment; Bills  of  Exceptions;  Bills  of 
Particulars;  Bonds;  Decedents'  Es- 
tates; Decrees;  Default;  Demurrer 
to  Evidencel;  Equity  Jurisdiction 
and  Procedure;  Finding  and  Con- 
clusions; Hearing;  Infants;  Issues 
in  Pleading  and  Practice;  Judg- 
ment Records;  Judgments;  Judg- 
ments and  Decrees,  Enforcement  of ; 
Juries  and  Jurors;  Mandamus; 
Motions;  New  Trial;  Notice;  Or- 
ders of  Court;  Petitions;  Process; 
Quo  Warranto;  References;  Re- 
turns; 8ervice  of  Process  and 
Papers;  Stipulations;  Trial;  Ver- 
dict; Writ  of  Error,  and  the 
various  other  titles  cross-referred 
to  in  the  above. 


PRAECIPE. 

CROSS-REFERENCE: 

DowEB,  Proceedings  To  Recover: 
Praecipe  for  Writ  of  Dower, 

Right,  Writ  of: 
Praecipe   for  Writ   at   Suit   of  Hus- 
band and  Wife; 
Praecipe  for  Writ  of  Right. 

PEAYEB  FOB  BEUEF. 

L    Prayer  for  Belief  to  Complaint,  901 
n.    Prayer  for  Belief  to  Bill,  991 

CROSS-REFERENCES : 

Account  and  Accounting: 

Complaint   To   Correct     an    Account 

Stated; 
Prayer   for   an   Account    of    Rents, 
Profits     and    Sums    Received     hj 
Mortgagee. 
Admiralty: 

(See  Libels  in  general.) 
Bills  and  Answers: 

Introductoity   Words; 

Prayer  for  an  Account  of  Rents  and 

Profits  of  Testator's  Real  Estate; 
Prayer   for   an    Account    of    Money 

Had  and  Received; 
Prayer  for  an  Account  of  iPersonal 

Estate; 
Prayer  for  Production  of  Deeds  and 

Papers; 
General  Prayer  for    Relief    (always 

concluding  prayer); 
(And  see  Bills  in  general.) 


Bills  and  Notes: 
Complaint  on  Two  Notes,  One  Partly 
Paid. 

Bonds: 
Complaint  on  Bond  for  Payment  of 

Money  Only; 
Complaint  on  Bond  for  Payment  of 
Money  Only,  Pleading  Legal  Effect. 

Corporations: 

Complaint  by  Attorney-General  To 
Dissolve  Corporation  for  Exercis- 
ing a  Franchise  Not  Conferred  by 
Law. 

Divorce: 

Complaint  for  Divorce  on  Ground  of 

Adultery; 
Complaint  for  Limited    Divorce    on 

Ground    of    Cruel     and     Inhuman 

Treatment;  ^ 

Complaint  for  Divorce  on  Ground  of 

Non-age. 

DowsR: 

Complaint  for  Admeaaurement  of 
Dower. 

Ejectment: 

Complaint  in  Ejectment,  General 
Form; 

Complaint   in   Ejectment   by   Widow 
for  Dower  (a,  b). 
Elections  : 

Complaint  for  Usurping  an  EUective 
Office. 
Husband  and  Wife: 

Complaint     Against     Husband      and 
Wife  for  Goods  Sold  for  Her  Sep- 
arate Estate. 
Inheritance: 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint  Against  Heir   or   Devisee 
Where  He  Has  Conveyed  Land. 
Insane  Persons: 

Complaint     Against     Committee     of 
Lunatic,  Etc. 
Mortgages: 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incum- 
briincers  To  Foreclose  Upon  De- 
fault in  Interest,  Insurance  Paid 
by  Mortgagee,  Outetanding  Judg- 
ment; 

Complaint  by  Mortgagee  in  Possee- 
si  on  Against  Parties  Entitled  To 
Redeem,  Seeking  Accounting  and 
Payment  or  Strict  Foreclosure; 

Complaint  on  Note  and  Mortgage 
(Short  Form); 

Complaint  To  Redeem  by  Mortgagor 
Against  Mortgagee; 

Complaint  To  Redeem  by  Leasee. 
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PETTTIOKa: 

(See  Petitions  in  general.) 

QUIETINO    TiTLB: 

Complaint  To  Remove  a  Mortgage 
Which  Is  a  Cloud  Upon  Title. 

BskORMATION : 

Complaint  To  Beform  a  Conveyance 
by  Correcting  Mistake  in    Bound- 
ary. 
Beplevin  : 

Complaint     for     Gooda     Wrongfully 
Taken  From  Plaintiff's  Possession. 
Bescission  and  Cancellation: 

Complaint  for  Bescission  of  a  Con- 
tract and  Bepaymeni  of  Advances 
on  Ground  of  Fraud. 
Sales: 

Complaint  Against  Fraudulent  Buyer 
Seeking     Injunction      Bestraining 
Sale  Pending  Suit. 
Special  Assessicvnts: 

Complaint   To   Enjoin    a    Municipal 
Corporation    From    Deeding    Land 
Sold  for    Illegal    Special    Assess- 
ment. 
Specific  Pebfobmance: 

Complaint  for  Specific  Performance, 
Vendor  Against  Purchaser; 

Complaint  for  Specific  Performance 
on  an  Exchange,  Parties  Having 
Taken  Possession; 

Complaint  by  Creditor  for  Perform- 
ance of  Agreement  To  Givt.  Chat- 
tel Mortgage.  "^  % 

V 

L    Prayer  for  Belief  to  Complaint.  N 

Wherefore  the  plaintiff  (or  plain- 
tiffs) demands  judgment  against  the  de- 
fendant  (or  defendants)   for  the  sum 

of    dollars     and    

cents,    together    with    interest   thereon 

from    the   day    of   , 

18 (or,  when  the  action  is  for  the 

recovery  of  sums  which  became  pay- 
able at  different  times,  say,  with  in- 
terest onr dollars  thereof,  from 


the 


day  of 


and  with  interest  on 
thereof,    from    the 


-,  18- , 

—  dollars 


day     of 
),  together  with  the  costs  of 


this  action.     1  Abb.  Forms  111. 

n.  Praybr  of  Bill  To  Carry  TmstB 
Into  Execution  and  To  Ascertain 
Bights  of  Parties. 

And  that  the  said  will  and  codicil 
of  the  said  testator  may  be  established, 
and  the  trusts  thereof  performed  and 
carried  into  execution,  and  that  the 
rights  and  interests  of  your  orator  and  of 
all  parties  under  the  same,  in  the  real 


and  personal  estate  of  the  said  testa- 
tor may  be  ascertained  and  declared 
by  the  decree  of  this  honorable  court; 
and  that  an  account  may  be  taken  by 
and  under  the  direction  of  this  honor- 
able court,  of  all  the  personal  estate 
and  effects  of  the  said  testator,  and  of 
the  rents  and  profits  of  his  real  es- 
tates come  to  the  hands  of  the  said 
defendants,  or  any  of  them,  or  by  their 
or  either  of  their  order,  or  for  their, 
or  either  of  their  use,  and  also  of 
the  funeral  expenses  and  debts  of  the 
said  testator;  and  that  the  clear  resi- 
due of  the  said  testator's  personal  es- 
tate and  effects  may  be  ascertained, 
and  that  the  same  may  be  invested 
and  secured  for  the  benefit  of  your 
orator;  and  that  an  account  may  be 
taken  of  the  real  estates  to  which  your 
orator  is  entitled  under  the  said  will, 
and  that  the  rents  and  profits  thereof 
may  be  secured  for  your  orator's  ben- 
efit during  his  minority;  and  if  the 
said  defendants  M.  W.,  W.  C,  W.  B. 
E.,  and  A.  his  wife,  or  any  of  them 
shall  appear  to  have  any  right  to,  or 
interest  in  any  of  the  estates  which  the 
said  testator  has  disposed  of,  or  as- 
sumed to  dispose  of,  by  his  said  will  in 
favor  of  your  orator,  that  it  may  be 
declared  that  they  are  bound  to  elect 
conformably  to  the  will,  or  to  renounce 
in  favor  of  your  orator  the  benefits 
given  to  them  respectively  by  such 
wills;  and  if  they  shall  elect  to  con- 
firm the  will,  that  they  may  be  de- 
creed to  do  all  such  acts  as  may  be 
necessary  for  confirming  your  orator's 
title  to  the  estates  so  devised;  and  if 
they  shall  claim  against  the  said  will, 
that  the  benefits  given  to  them  respect- 
ively by  the  said  will,  may  be  se- 
cured for  your  orator,  or  otherwise 
that  he  may  be  compensated  thereout 
for  what  ho  ma}'  lose  by  the  election 
of  the  said  defendants  to  claim  against 
the  said  will;  and  thai  if  necessary,  a 
proper  person  may  be  appointed  re- 
ceiver of  the  rents  and  profits  of  the 
said  testator's  real  estates,  with  all 
usual  directione.  (And  for  further  re- 
lief.)    Curtis'  Eq.  Prec.  77. 


PRTrTiTMTNABY  EZAMIKATION. 

L    Complaint  for  Preliminary  Examina- 
tion, 992 

n.    Warrant  for  Arrest,  992 

m,    Oatb  to  Complaining  Witness^  993 


992 


PRELIMINARY  EXAMINATION 


TV.    Deposition  of  Witnasses^  993 

V.     Commltmeat   Temporary   Pending 
Examination,  993 

VL     Finding  of  Probable    Oaiue    on 

Preliminary  Examination,  994 
vn.    Warrant  of  Commitment,  99^ 

CROSS-BEFERENCE : 
Rape: 
Complaint  for  Preliminary  Examina- 
tion, Assault  With  Intent  To  Com- 
mit Rape; 
Complaint  for  Preliminary  Examina- 
tion for  Rape. 

L     Comidaint  for  Preliminaxy  Exami- 
nation (a). 

to-wit  . 

The   information    and    complaint    of 
C.  D.  of  (yeoman)  taken  this 

day  of  in  the  year 

of  our  Lord  18 


-J  before  the  under- 
signed (one)  of  her  majesty's  justices 
of    the    peace,    in    and    for    the     said 

(county)    of  who  saith  that 

(etc.,  stating  the  offense). 

Sworn  before  (me)  the  day  and  year 
first  before  mentioned  at  . 


1  Archb.  Cr.  PI.  31. 


J.  S. 


Complaint  far  Preliminary  Examination 
(&). 

Georgia,  Houston  county: 


Note, — ^Introduced  in  evidence,  snffi- 
ciency  not  in  question. 
Complaint  for  Preliminary  Examinatifm 
(c). 
"The  information   of,  etc.,   of,  etc, 
who  saith  that,"  etc. 

(Signature.) 

1  Chit.  Cr.  L.  31. 

Ray  V,  State,  15  Ga.  223. 
Complaint  for  Preliminary  Examimatum 

(Affldvait)  (c). 
"State    of   Michigan,   county   of   Sig- 

inaw,  88. 

The  complaint  and  examination  on 
oath  and  in  writing  of  Reuben  W.  An- 
drus,  taken  and  made  before  me,  James 
W.  Clark,  a  justice  of  the  peace  of  the 
city  of  Saginaw,  in  said  countj,  upon 
the  14th  day  of  September,  A.  D.  1876, 
who  being  duly  eworn,  says  that  here- 
tofore, to-wit:  On  the  12th  day  of  Sep- 
tember, A.  D.  1876,  at  the  township 
of  Chesaning,  and  in  the  county  afore- 
said, Mary  Jane  Smith,  Norris  Alexan- 
der, Freeman  Cargen,  and  Julia  Cargen, 
feloniously,  wilfully,  and  of  their  mal- 
ice aforethought  did  kill  and  murder 
Charles  Smith,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  People  of  the  State  of 
Michigan,  wherefore  the  said  Benben 
W.  Aftdrus  prays  that  the  said  Mary 
Ja^   Smith,    Norris   Alexander,    Free- 


Before  me,  Wm.  S.  Moore,  a  justice  i^^^  Cargen  and  JuHa  Cargen  may  be 
of    the   peace,    personally    came    Jesse  <  aDorehended  and  held  to   answer   this 


Cooper,  of  said  county,  who  being  duly 
sworn,  saith  on  oath^  that  on  the  fifth 
day  of  February,  1853,  at  Perry  in 
said  county  of  Houston,  George  W. 
Ray,  Jr.,  of  said  county,  did  make  a 
violent  assault  upon  the  person  of  Wil- 
liam F.  Taylor,  of  said  county,  with  a 
wooden  board  or  piece  of  plank,  which 
he,  the  said  George  W.  in  his  hands 
then  and  there,  had  and  held,  felon- 
iously, wilfully  and  maliciously,  did 
strike  and  inflict  divers  heavy  blows, 
upon  the  arm  and  head  of  him,  the 
said  William  F.  Taylor,  giving  to  the 
said  William  F.  then  and  there,  with 
the  board  or  pieice  of  plank  afore- 
said, upon  his  head  aforesaid,  one  or 
more  mortal  wounds,  of  which  said 
striking  and  blows  aforesaid,  the  said 
Wm.  F.  Taylor  did  soon  after  die. 

Sworn  to  &nd  subscribed  before  me, 
Feb.  8th,  1853. 

Wm.  S.  Moore,  J.  P. 
Jesse  his  X  mark  Cooper. 

Ray  r.  State,  15  Ga.  223,  231. 


apprehended 
complaint  and  further  dealt  with  in  re- 
lation to  the  same  as  law  and  justice 
may  require. 

R.  W.  Andrus. 

Taken,  sworn  and  subscribed  before 
me  the  day-  and  year  first  above  writ- 
ten. 
James  W.  dark.  Justice  of  the  Peaee." 

Cargen  r.  People,  39  Mich.  549. 

n.     Warrant  for  Arrest  for  Prelim- 
inary Examination  (a). 

^'Whereas  A.  B.  (naming  accuser 
with  his  residence  and  degree)  hath 
this  day  made  information  and  com- 
plaint upon  oath  before  me,  E.  F., 
Esq.,  one  of  his  majesty's  justices  of 
the  peace,  in  and  for  the  said  county, 
that  C.  D.  (naming  the  offender  and 
his  addition  and  degree)  did,  etc." 
(then  concisely  stating  the  oifense). 
''These  are  therefore,  etc."  1  Chit. 
Cr.  L.  43. 

''These  are,  therefore,  by  authority 
of  the  state  of  Connecticut,  to  command 
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yow    to   apprehend   the   said   , 

and  him  have  forthwith  before  some 
proper  authority  that  he  may  be  ex- 
amined relative  to  said  complaint  an(| 
be  dealt  with  according  to  law."  Hin- 
man  v,  Taylor,  2  Conn.  357. 

Hereof  fail  not  at  your  peril.  Given 

under  my  hand  and  seal  this  

day  of r— ,  A.  D.  18 .    1  Chit. 

Cr.  L.  43. 

Note, — In-  warrant  for  arrest  on  com- 
plaint "for  having  feloniously,  etc.," 
or  "for  assaulting,  etc."  "Against 
the  form  of  the  statute  in  such  cases 
made  and  provided."  1  Chit.  Cr.  L. 
43. 

"Note. — ^Description  of  party,  name 
unknown,  "the  body  of  a  man  whose 
name  is  unknown,  but  whose  person 
is  well  known,  and  who  is  employed  as 
the  driver  of  cattle  and  wears  a  badge, 
No.  573. ' '    1  Chit.  Or.  L.  40. 

Warrant  for  Arrest  for  Preliminary  Ex- 
amination (h), 

Georgia,  Houston  County:  To  Wm.  H. 
Talton,  deputy  sheriff  of  said  coun- 
ty, and  to  all  lawful  officers  to  exe- 
cute and  return: 

Whereas  Jesse  Cooper  of  said  county, 
bath  this  day  made  oath  before  me, 
William  S.  Moore,  one  of  the  justices 
of  the  peace  for  said  county,  that  on 
the  fifth  day  of  February,  1853,  at 
Perry  in  said  county  of  Houston, 
George  W.  Ray,  Jr.,  of  said  county, 
did  make  a  violent  assault  upon  the 
person  of  William  F.  Taylor,  of  said 
county,  and  with  a  wooden  board  or 
piece  of  plank,  which  he  the  said 
George  W.  in  his  hands  then  and  there 
had  and  held,  feloniously,  wilfully  and 
maliciously,  did  strike  and  inflict  div- 
ers heavy  blows  upon  the  arm  and 
head  of  him,  the  said  William  F.  Tay- 
lor, giving  to  the  said  William  F.  then 
there  with  the  board  or  piece  of  plank 
aforesaid,  upon  his  head  aforesaid,  one 
or  more  mortal  wound«,  of  which  said 
striking  and  blows  aforesaid,  the  said 
William  F.  Taylor  did  soon  thereafter 
die. 

These  are,  therefore,  to  command 
you,  and  each  of  you,  forthwith  to  ap- 
prehend him,  the  said  George  W.  Bay, 
junior,  and  to  bring  him  before  me  or 
some  other  justice  of  the  peace  of 
the  county  aforesaid,  to  answer  to  the 
charge  of  murder  committed  by  him, 
upon  the  person  of  the  said  William  F. 
Taylor,  on  the  said  fifth  day  of  Feb- 

OS 


ruary  instant,  and  to  be  further  dealt 
with  as  the  law  directs. 

Hereof  fail  not,  and  have  you  then 
and  there  this  warrant. 

Given  under  my  hand  and  seal,  this 
Feb'y.  8th,  1-853. 

Wm.  S.  Moore,  J.  P.  (L.  S.) 

I  have  executed  the  within  warrant 
by  taking  the  body  of  the  within 
named  George  W.  Bay,  junior,  and  have 
him  before  William  8.  Moore  and  David 
M.  Brown,  justices  of  the  peace  for  the 
county  of  Houston. 

W.  H.  Talton,  Depy.  Shff. 

February  8th,  1853. 

Filed  in  office,  February  8th,  1853. 

W.  H.  Miller,  Clk. 

Ray  V.  State,  15  Ga.  223. 

Not^, — ^Introduced  in  evidence,  suffi- 
ciency not  in  question. 

in.  Oatb  to  Oomplaining  Witness  on 
Preliminary  Examination. 
"You  shall  true  answer  make  to  such 
questions,  as  shall  be  demanded  of  jou. 
So  help  you  God."  1  Chit.  Cr.  U  31, 
78. 

IV.  Deposition  of  Witnesses  Taken  at 

Preliminary  ZSzamination. 
"The  examination  of  A.  B.  of,  etc., 
taken  on  oath,  etc."     1    Chit.  Cr.   h. 
80. 

V.  Oommitment    Temporary    Pending 

Examination. 
City  and  county  of  New  York,  ss:  To 
the  policemen  and  constables  of  the 
said  city,  and  every  of  them;  and 
to  the  keeper  of  the  city  prison  of 
the  said  city. 

These  are,  in  the  name  of  the  people 
of  the  state  of  New  York,  to  command 
you,  the  said  policemen  and  constables, 
and  every  of  you,  to  convey  to  the  said 
prison,  the  body  of  Louisa  Nash,  and 
deliver  her  to  the  keeper  thereof;  and 
you,  the  said  keeper,  are  hereby  com- 
manded to  receive  into  your  custody, 
in  the  said  prison,  the  body  of  the  said 
Louisa,  who  stands  charged  before  me, 
on  the  oath  of  Mary  Murphy,  with  the 
offense  of  committing  larceny,  as  a 
pickpocket,  from  the  person  of  said 
Mary  Murphy.  And  that  you  safely 
keep  the  said  Louisa  Nash  in  your 
custody,  in  the  said  prison,  until  the 
above  said  charge  be  investigated  and 
determined  by  me,  according  to  the 
statutes,  in  the  case  of  arrest  and  ex- 
amination of  offenders,  made  and  pro- 
vided. 
I     Given  under  my  hand  and  seal,  in 
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the   said   city,    this   thirteenth   daj  of 
February,  1863. 

y  (L.  8). 

Police  Justice. 

People  r.  Nash,  5  Park.  Crim.  (N,  Y.) 
473,  476. 

VL     Finding  of  Probable    Oanse    on 
Preliminary  Examination  (a). 

"The  court  finds  that  there  are  rea- 
sonable grounds  for  believing  that  the 
defendant,  J.  I.  Bailey,  committed  the 
offense  charged;  it  is  therefore  ordered 
by  the  court  that  the  said  defendant, 
J.  I.  Bailey,  be  committed  to  the  jail 
of  Beno  county  until  the  next  regular 
term  of  the  district  court,  to  answer 
said  charge.  ^ '  State  v.  Bailey,  32  Kan. 
83,  3  Pac.  769. 

Finding  of  Probable  Cause  on  Prelim- 
inary Examination  {b), 

''It  appearing  to  me  that  the  offense 
of  murder  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the 
within  named  W.  A.  Sehorn,  defendant, 
guilty  thereof,  I  order  that  he  be  held 
to  answer  the  same,  and  committed  to 
the  sheriff  of  the  county  of  Glenn." 
(Signed)  ''George  Jansen, 

"Justice  of  the  Peace." 

People  r.  Sehorn,  116  Cal.  503,  48 
Pac.  495. 

Vn.     Warrant  of  Oommitment    After 
Preliminary  Examination, 

"State  of  Kansas,  Beno  county.  Be- 
fore Geo.  D.  Barclay,  J.  P.,  of  Beno 
Township.  To  the  sheriff  or  any 
constable  of  Beno  county: 

Whereas,  one  J.  I.  Bailey  was,  on 
the  twenty-first  day  of  May,  1883,  ar- 
rested on  a  warrant  issued  by  A.  W. 
McKinney,  coroner  of  Beno  county, 
charging  the  said  J.  I.  Bailey  with  the 
killing,  feloniously,  of  one  J.  P.  Bailey, 
in  said  Bero  county,  state  of  Kansas; 
and  whereas  (said  J.  1.  Bailey),  after  a 
preliminary  examination,  held  before 
the  undersigned  justice  of  the  peace, 
it  is  found  that  said  J.  P.  Bailey  has  been 
feloniously  killed,  and  that  said  J.  L 
Bailey  is  probably  the  guilty  party,  you 
are  therefore  commanded  forthwith  to 
take  the  said  J.  I.  Bailey,  and  commit 
him  to  the  jail  of  Beno  county,  there  to 
remain  until  the  next  term  of  district 
court,  to  be  dealt  with  according  to 
law. 

"Witness  my  hand,  at  my  office  in 


said  township,  this  24th  day  of  May, 
1883. 

Geo.  D.  Barclay,  J.  P." 
State  V.  Bailey,  32  Kan.  83,  3  Pac 
7%9. 
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PSmOIPAL  AND  AGENT. 

L     X>ecIaration8»  994 

A.  For  Selling  on  Credit  Contrary  to 

Orders,  994 

B.  By  Agent  for  Commission,  995 

n.    Oomplaints,  996 

A.  For  Selling  for  Worthless  Bill,  9€6 

B.  For  Breach  of  Instructions  as  to 

Sale,  996 

C.  Against  Auctioneer  for  Selling  Be- 

low Limit,  996 

D.  Against  Auctioneer  for  Selling  on 

Credit,  997 

E.  For  Not  Using  Diligence  To  SeU 

Goods,  997 
P.    For  Carelessly  Selling  to  Insolv- 
ent, 997 
G.    For  Money  Collected,  997 
H.    For  Not  Accounting,  997 

in.    Answers^  997 

A.  Denial   of  Negligence  in   Setting 

Goods,  997 

B.  Denial  of  Negligence    in    Giving 

Credit,  997 

CBOSSBEFEBENCES : 
Bankruptcy  : 
Proof  of  Debt  by  Agent  or  Attorney; 
Proof  of  Secured  Debt  by  Agent. 
Bills  and  Notes: 

Complaint  on  Note  Signed  by  Agent. 
Factors  and  Brokers: 
Complaint  by  Stockbrokers  for  Money 
Advanced    on    Account    of    Their 
Principal. 

L    DedarationB. 

A.  Declaration  Against  Shopman  for 
Selling  on  Credit  Contrary  to 
Express  Orders, 

For  that  whereas  the  said  plaintiff, 
before  the  making  of  the  ]promise8  and 
undertakings  of  the  said  defendant  in 
this  and  the  (two)  next  succeeding 
counts,  was,  and  from  thence  hitherto 
hath  been  and  still  is  a  linen  draper, 
and  the  trade  and  business  of  a  linen 
draper  during  all  that  time  exercised 
and  carried  on,  to- wit,  at,  etc.,  and 
thereupon,  heretofore,  to-wit.  on,  ete., 
at|  etc.,  aforesaid,  in  consideration  that 
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the  said  plaintiff,  so  being  such  linen 
draper  as  aiforesaid,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ant, had  then  and  there  retained  and 
hired  the  said  defendant,  to  serve  him, 
the  said  plaintiff,  as  a  servant  and 
s&opman,  in  his  said  trade  and  busi- 
ness, for  certain  wages  and  reward,  to 
be  therefor  paid  by  the  said  plaintiff 
to  the  said  defendant,  and  also  in  con- 
sideration that  the  said  plaintiff,  at 
the  like  request  of  the  said  defendant, 
had  then  and  there  agreed  to  find,  and 
provide  board  and  lodging  for  him,  the 
said  defendant,  whilst  he,  the  said  de- 
fendant should  continue  to  serve  him, 
the  said  plaintiff  as  aforesaid;  the  said 
defendant  then  and  there  undertook, 
and  promised  the  said  plaintiff,  that 
he,  the  said  defendant,  would  not, 
whilst  he  should  continue  to  be  the 
shopman  of  the  said  plaintiff  as  afore' 
said,  sell  or  deliver  any  goods  or  met' 
chandises  of  the  said  plaintiff  on  credit, 
or  otherwise,  than  for  ready  money,  to 
any  person  or  persons,  without  the  con- 
sent or  approbation  of  the  said  plain- 
tiff; and  that  in  case  he,  the  said  de- 
fendaift,  should  sell  and  deliver  goods 
or  merchandises  on  credit,  or  otherwise 
than  for  ready  money,  without  the  said 
plaintiff's  consent  and  approbation,  and 
the  same  should  not  be  duly  paid  for 
by  the  purchasers  thereof,  he,  the  said 
defendant,  would  pay  to  him,  the  said 
plaintiff,  the  prices  for  which  he  should 
so  sell  such  goods  and  merchandises 
on  credit,  or  otherwise  than  for  ready 
money;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertak- 
ing, after  the  making  of  the  said 
promise  and  undertaking,  and  whilst 
he  continued  to  be  the  servant 
and  shopman  of  the  said  plain- 
tiff as  aforesaid,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  without  the  consent  and 
approbation  of  the  said  plaintiff,  sold 
and  delivered  certain  goods  and  mer- 
chandises, to-wit,  etc.,' the  property  of 
the  said  plaintiff  of  a  large  value,  to- 
wit,  of  the  value  of  dollars, 

of  lawful  money  of  the  United  States 
of  America,  for  a  certain  sum  of  money, 

to-wit,  the  sum  of  dollars,  to 

certain  persons,  to  the  said  plaintiff 
unknown,  on  the  credit  of  a  certain 
draft  on  certain  persons  trading  under 
the  style  and  firm  of  Messrs.  B.  &  Co., 
which  said  draft,*"  the  said  Messrs.  R. 
&  Co.,  afterwards,  to-wit,  on,  etc.,  last 
aforesaid,  being  the  day  when  the  said 


draft  purported  to  be  due  and  payable, 
wholly  refused  to  pay,  and  which  said 
last  mentioned  snm  of  money,  still  re- 
mains wholly  due  and  unpaid  to  the 
said  plaintiff,  and  the  said  plaintiff  is 
in  great  danger  of  losing  the  same; 
nor  have  the  said  persons  who  so  pur- 
chased the  said  goods  and  merchandises, 
duly  paid  the  said  sum  of dol- 
lars, or  any  part  thereof,  for  the  same, 
to-wit,  at,  etc.,  aforesaid.  And  the 
said  plaintiff  further  says,  that  the  said 
defendant,  further  disregarding  his  said 
promise,  etc.,  afterwards,  and  whilst  ho 
continued  to  be  the  servant  and  shop- 
man of  the  said  plaintiff,  as  aforesaid, 
to-wit,  on,  etc.,  at,  etc.,  aforesaid,  with- 
out the  consent  and  approbation  of  the 
said  plaintiff,  and  against  his  will,  sold 
and  delivered  certain  other  goods  and 
merchandises,  to-wit,  etc.,  the  property 
of  the  said  plaintiff,  of  a  large  value, 
to-wit,  of  the  value  of  ^— —  dol- 
lars, of  like  lawful  money  on  credit, 
otherwise  than  for  ready  money,  to  one 
J.^  K.,  for  a  certain  other  sum  of 
money,   to-wit,   the   sum     of  ■ 

dollars,  of  liJCe  lawful  money,  and  which 
said  last  mentioned  sum  of  money  still 
remains  wholly  due  and  unpaid  to  the 
said  plaintiff,  and  the  said  plaintiff  is 
in  great  danger  of  losing  the  same,  to- 
wit,  at,  etc.,  aforesaid.  Burr.  App.  266, 
§530;   2  Chit.  PI.  348. 

B.  Declaration  by  Agent  Against 
Principal  for  Commission  AC' 
cording  to  Agreement, 

''And  the  plaintiff  says  the  defend- 
ant is  a  manufacturer  of  machines  for 
making  artificial  ice;  that  on  or  about 
November,  1892,  it  entered  into  a  con- 
tract with  the  plaintiff,  whereby  it 
agreed  to  make  the  plaintiff  its  agent 
to  procure  purchasers  for  said  ma- 
chines in  and  about  Boston,  and  to  pay 
him  for  his  services  in  procuring  such 
purchasers  in  said  territory,  as  a  com- 
mission, a  price  varying  according  to 
the  size  and  capacity  of  said  ma- 
chines; that  the  amount  which  the 
plaintiff  was  to  receive  as  said  com- 
mission was  to  be  determined  by  fix- 
ing a  price  which  the  defendant  was 
to  receive  for  each  of  the  sizes  sold 
by  it,  and  the  plaintiff  was  to  be  al- 
lowed to  fix  a  sum  in  advance  as  the 
selling  price  of  said  machines,  varying 
according  to  the  sizes. and  capacity; 
that  the  defendant  should  protect  the 
plaintiff  in  the  matter  of  prices,  and 
should  not  sell  any  machines  to    the 
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plaintiff's  eustomers  at  prices  less  than 
those  named  by  the  plaintiff  to  said 
customers,  without  his  consent;  that 
for  a  thirty-ton  machine,  said  advance 
was  not  to  exceed  $2,500;  that  the 
plaintiif,  on  or  about  November  12, 
1'894,  procured  the  Dorchester  Hygeia 
Ice  Company,  of  said  Boston,  as  a  pur- 
'  chaser  of  a  thirty-ton  machine,  and 
fixed  tlie  price  to  be  paid  by  said 
purchaser  at  $2,500,  in  advance  of  the 
price  to  be  received  by  said  defendant 
for  a  machine  of  said  size;  in  accord- 
ance with  saicb  agreement;  that  the  de- 
fendant thereupon,  in  violation  of  its 
said  agreement,  proceeded  to  complete 
said  sale  at  a  price  less  than  the  price 
given  to  said  Dorchester  Hygeia  Ice 
Company  by  the  plaintiff,  and  at  a 
price  which  deprived  the  plaintiff  of 
a  large  portion  of  his  commission*  upon 
said  sale  under  said  agreement,  with- 
out the  consent  or  knowledge  of  the 
plaintiff;  that  by  reason  of  said  breach 
of  said  agreement, '  the  defendant  be- 
came liable  to  the  plaintiff  in  damages 
for  the  loss  of  his  commission  upon  said 
sale,  which  he  would  hiPve  received 
under  said  agreement,  and  for  com- 
pensation for  his  services  in  procuring 
said  purchaser,  and.  for  all  damages 
sustained  by  the  plaintiff  caused  by  the 
breach  of  said  agreement,  which,  the 
plaintiff  avers,  is  said  sum  of  $2,500; 
and  that  the  defendant  owes  the  plain- 
tiff said  sum  of  $2,500,  with  interest 
thereon  from  the  time  of  said  sale." 
Buffum  V.  York  Mfg.  Co.,  175  Mass. 
471,  56  N.  E.  599. 

n.    Oomplaints. 

A.  Complaint  Against  Agent  for  8eU' 

ing  for  Worthless  Bill, 
I.     As  in  II,  E,  inserting  at  the  * 
for  cash,  or  an^  approved  bill  or  note 
at  sixty  days  or  less,  and  not  otherwise 
(or  according  to  the  fact). 

IT.  That  the  defendant  did  not  use 
due  diligence  in  selling  the  same,  but 
i^egligently  sold  the  same  for  a  bad 
and  insufficient  bill  of  exchange,  having 
four  months  to  run,  and  which  is  worth- 
less and  of  no  value  to  the  plaintiff  (and 
although  the  same  became  payable  be- 
fore this  action,  is  unpaid),  to  the  dam- 
age  of  the   plaintiff  dollars. 

1  Abb.  Forms  397. 

B.  Complaint    Against    Agent     for 

Breach    of    Instrwitions    as   to 
Sale. 

L      That    on    the    day    of 

,  18 ,  at ,  the  plain- 


tiff employed  the  defendant,  for  a  com- 
pensation, to  sell bogsfaeads  of 

sugar  of  the  value  of dollars, 

for  the  plaintiff;  and  that  he  received 
the  same  from  the  plaintiff  for  that 
purpose. 

II.  That  in  consideration  of  the 
premises,  the  defendant  then  promised 
the  plaintiff  to  use  due  diligence  to  sell, 
and  in  selling  the  same  for  the  plaintiff, 
and  in  obeying  the  reasonable  direc- 
tions of  the  plaintiff  in  regard  to  the 
sale  thereof. 

m.  That  the  plaintiff  afterwards, 
on    or    about    the    day    of 


,  18 ,  directed  the  defend- 
ant to  sell  said  sugar  at  the  price  of 

,  and  hot  less,  in  case  the  same 

could  be  obtained  by  using  reasonable 
diligence  in  that  behalf. 

IV.  That  said  direction  was  a  rea- 
sonable one,  and  the  defendant,  bj 
using  reasonable  diligence,  might  and 
ought  to  have  obtained  that  price  for 
the  sugar. 

V.  That  the  defendant  did  not  use 
due  and  reasonable  diligence  in  obey- 
ing said  direction,  and  neglected  to  sell 
the  said  sugar  according  thereto,  and 
by  reason  thereof,  the  said  sugar  being 
afterwards  sold  by  the  defendant  for 

the  plaintiff,  produced  dollars 

less  than  it  would  have  produced  had 
the  defendant  used  such  due  diligence 
to  sell,  and  in  selling  the  same;  and 
thereby,  also,  the  said  sugar  became 
much  wasted  and  deteriorated  in  value, 
and  the  plaintiff  incurred dol- 
lars expenses  in  warehousing  the  same 

to  his  damage dollars.    1  Abb. 

Forms  398. 

C.    Complaint  Against  Auctioneer,  for 
Selling  Below  Seller  *s  Limit. 

I.  That  the  defendant  being  en- 
gaged at  ,  in  the  business  of 

an  auctioneer,  in  consideration  that  the 
plaintiff  would  delivei*  to  Mm  (very 
briefly  designate  the  goods),  to  be  sold 
by  him  for  the  plaintiff  for  a  com- 
pensation, undertook,  on  or  about  the 

day  of  ,   18 ^  to 

sell  the  same,  *  at  and  for  no  less 
money  than  the  sum  of  dol- 
lars, and   not  to  sell  them   otherwise. 

II.  That  the  plaintiff  accordingly 
delivered  said  goods  to  the  defendant 
for  that  purpose. 

ni.  That  the  defendant,  without  the 
consent  of  the  plaintiff,  sold  them  for 
less  than  the  aforesaid  sum,  to-wit,  for 

dollars,  to  the  damage  of  th* 
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dollars.       1     Abb. 


plaintiff    — 
Forms  399. 

D.  Complaint  Against  an  Auctioneer^ 
for  Selling  on  Credit, 

I.  and  n.  As  in  preceding  form, 
substituting  at  the  *  for  cash,  and  not 
otherwise. 

m.  That  the  defendant  afterwards 
sold  said  goods  on.  credit  without  the 
plaintiff's  consent,  whereby  the  plain- 
tiff has  hitherto  lost,  and  is  likely 
wholly  to  lose  their  value,  to  his  dam- 
age    dollars.     1   Abb.    Forms 

399. 

£.  Complaint  Against  Agent  for  Not 
Using  Diligence  To  Sell  Goods, 

I,     That    on    the    day    of 

-,  18 ,  at  ,  the  de- 


fendant  undertook,  with  the  plaintiff, 
as  his  agent,  ^and  for  compensation  to 
be  paid  by  him,  to  sell  for  him,  *  goods 
of  the  plaintiff,  to-wit  (very  briefly 
designate     them),     of     the     value     of 

dollars;  and  thereupon  re- 
ceived the  same  from  him  for  that 
purpose. 

II.  That  the  defendant  did  not  use 
due  diligence  to  sell  or  in  selling  the 
same,  t  but  unreasonably  delayed  so 
to  do,  and  by  reason  thereof,  the  same 
being  afterwards  sold  by  the  defend- 
ant for  the  plaintiff,  produced  • 
dollars  less  .than  the  same  would  have 
produced  had  the  defendant  used  such 
due  diligence  to  sell,  and  in  selling  the 
same;  and  thereby,  also,  the  same  be- 
came much  wasted  and  deteriorated  in 
value,     and     the      plaintiff      Incurred 

dollars  expenses  in  warehous- 
ing the  same,  to  his  damage  •  ■ 
dollars.    1  Abb.  Forms  397. 

F.  Coimplaint  Against  Agent  far  Care- 

lessly Selling  to  Insolvent, 
As  in  preceding  form  to  the  t,  con- 
tinuing: but  negligently  sold  the  said 

for  the  plaintiff  to  a  person 

in  embarrassed  circumstances,  without 
receiving  the  price  therefor,  or  taking 
flecurity  for  the  payment  thereof; 
whereby  the  plaintiff  is  likely  to  lose 
the  price,  to  his  damage  — —  dol- 
lars.    1  Abb.  Forms  397. 

G,  Complaint     Against     Agent     for 

Money  Collected, 
I.  That  before  the  dates  herein- 
after mentioned,  the  plaintiffs  author- 
ized the  defendant,  as  their  agent,  to 
collect  and  receive  (premiums  os 
policies  of  insurance,  poliev  fees),  and 
other  moneys  for  them,  for  the  pur- 


pose of  remitting  and  paying  over  th# 
same  to  them  when  collected. 

II.  That  said  defendant,  as  such 
agent,  at  or  about  the  dates  mentioned 
in  the  schedule  hereto  annexed,  marked 
"A,"  received,  collected,  or  was  other- 
wise possessed  of  the  several  sums  of 
money  respectively  set  opposite  said 
dates,  which  sums  amounted  in  the  ag- 
gregate,    on     the     day     of 

,  18 ,  to  the  sum  of • 

dollars. 

III.  That  after  deducting  all  credits 
due  the  defendant,  there  still  remains 
due  and  owing  to  these  plaintiffs  from 
said  defendant  the  sum  of  ■ 
dollars. 

lY.  That  plaintiffs' have,  since  the 
same  became  due  and  payable,  demand- 
ed payment  thereof  from  him,  but  the 
defendant  refuses  to  pay  over  the  same. 

1  Abb.  Forms  174. 

H.    Complaint  Against  Auctioneer  or 
Agent  for  Not  Accounting, 

I.  Allege  agency  as  in  n,  D,  or  thus: 
that  heretofore   (and  on   or  about  the 

day  of  ,   18 — ),   the 

plaintiff    shipped    from     the    port     of 

f   consigned  to   the   defendant, 

then  his  agent,  at  ,  to  sell  for 

cash  (very  briefly  designate  the  goods), 

of   the   value   of  dollars,    of 

which  consignment  said  defendant  had 
notice,  and  which  agency,  for  a  valu- 
able consideration,  he  undertook  and 
entered  upon. 

II.  That  he  received  said  goods  (and 
thereafter  sold  the  same,  or  some  part 
thereof)  on  account  of  the  plaintiff. 

III.  That  although  sufficient  time 
has  elapsed  therefor,  he  has  neglected 
and  refused,  and  still  neglects  and  re- 
fuses, to  render  to  the  plaintiff  a  just 
and  true  account  of  such  sale,  and  of 
the  proceeds  thereof,  and  has  aiso  neg- 
lected and  refused  to  pay  over  the  pro 
ceeds  to  the  plaintiff,  to  his  damage 
dollars.     1  Abb.  Forms  399. 

nL    Answera. 

A.  Denial  of  Negligence  in   Selling 

Goods, 

That  he  was  not  negligent  in  or  about 

the  selling  of  the  said  goods,  but  sold 

the  same  as  soon   (or  for  as  large  a 

price)   as  with  due  diligence  he  could. 

2  Abb.  Forms  108. 

B.  Answer,  Denial  of  Negligence  in 

Giving  Credit, 
That  he  sold  said  goods  to  one  M.  N., 
I  who  was  a  merchant  at  ,  in 
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good  standing  and  credit,  for  the  sum 
of  dollars;  and  for  the  pay- 
ment of  which  sum  he  took  the  bill  of 
the  said  M.  N.,  drawn  on  and  accepted 

by   one    O.   P.,     payable    in 

months  after  date,  which  bill  was  at 
the  time  held  and  considered  an  ap- 
proved bill.    2  Abb.  Forms  108. 


PBINOIPAIa  ANB  8X7BETT. 

I.    Complaints,  998 

A.  By  Surety  Against  Frincipal,  998 

B.  By  Surety  on  Lease,  998 

C.  By  Surety  on  Undertaking,  999 

XL    Answers,  999 

A.  By  Bail,  Death  of  Principal,  999 

B.  By  Bail,  No  Execution,  999 

C.  That   Note   Was   Extea%ded   With- 

out Consent,  999 

D.  That  Signing  of  Note  by  Surety 

Was    on  .  Condition     That     Co- 
surety Sign,  999 

CROSS-KEFERENCES: 

Bills  and  Notes: 

Answer  by  Accommodation  Indorsers, 

Extension  Given  to  Makers; 
Answer,  Defendant  Was  Surety,  and 

Plaintiff  Holds  Collateral  Securities, 

Defendant  Asks  To  Be  Subrogated; 
Answer   by    a   Surety    Alleging     an 

Extension  of  Time. 

-  Contribution  : 

Bill  for  Contribution  on  General 
Average; 

Complaint  for  Contribution  by  Co- 
surety; 

Decree,  Reference  for  Account  of 
Payments  by  Plaintiff  as  Surety; 

Decree  for  Contribution  Between  Co- 
sureties and  Principal; 

Decree  Between  Co-defendants  in 
Suit  by  Creditor^ 

Decree,  One  Co-surety  Unable  To 
Pay  His  Pull  Share. 

Indemnity: 
Complaint,  Surety  Against  Principal, 
on  Promise  To  Indemnify. 

Quia  Timet:  - 
Bill  by  Surety  on  Bond  To  Compel 
Debtor  To  Pay  Debt 

Specifio  Performance: 
Prayer  by  Surety  To  Compel  Specific 
Performance     by     Principal    With 
Obligee,  and  for  Writ  of  Ne  Ex- 
eat. 


I.    OomplaintSL 

A.  Complaint  hy  Surety  Against 
Prin^Hpal,  for  Debt  for  Goods 
Sold  and  Costs  of  Judgment 
Thereon,  Paid  by  Surety. 

I.  That    on    the    day   of 

,  18 ,  the  plaintiff,  at  the 

request  of  the  defendant,  bought  of 
one  M.  N.,  to  be  by  him  delivered 
to  the  defendant  and  to  his  use,  cer- 
tain goods,  viz.:  of  the  value 

of  dollars,  which  were  there- 
after delivered  to  the  defendant,  but 
he  failed  to  pay  for  them. 

II,  That    on    the    day  of 


,  18 ,  in  an  action  brought 

to  recover  from  the  plaintiff  the  price 
of  said  goods,  said  M.  N.  recovered 
judgment,  which  was  duly  given  by  the 

.    court    of    county 

against   the  plaintiff,   then    defendant, 

for  the  sum  of  — ^ dollars,  being 

the  amount  of  said  price,  with  interest 
and)  costs. 

III.  That  the  plaintiff  was  com- 
pelled to  pay  on  the  day  of 

,  18 ,  at  ,  and  did 

pay  to  said  M.  N.  the  sum  of 

dollars,  being  the  amount  of  the  said 
judgment  and  interest  thereon;  and 
that  no  part  of  the  same  has  been  re- 
paid to  him.    1  Abb.  Forms  172. 

B.  Complaint  by  Surety  on  Lease, 
Against  Principal. 

I,     That   on   or  about  the  ^— — 

day  of f  18 ,  the  defendant 

entered  into  an  agreement  in  writing 
with  one  M.  N.,  of  which  the  follow- 
ing is  a  copy:  (setting  it  forth.  Or 
say,  an  agreement  in  writing,  whereby 
he  hired  of  M.  N.,  the  house,  designat- 
ing it,  for  the  term  of  ,  and 

agreed   to   pay   therefor,   to    the   said 

M.  N.,  the  rent  of  dollars  ii 

equal  quarterly  instalments). 

n.  That  at  the  request  of  the  de- 
fendant, the  plaintiff  made  and  deliv- 
ered to  the  defendant  his  guaranty 
thereon,  in  writing,  of  which  the  fol- 
lowing is  a  copy:  (setting  it  forth. 
Or  say,  his  guaranty  thereon,  iir  writ- 
ing, whereby,  in  consideration  of  one 
dollar,  the  plaintiff  guarantied  the 
faithful  performance  on  the  part  of  de- 
fendant of  the  said  agreement). 

m.  That  the  defendant  delivered 
said  agreement  and  guaranty  to  M.  N., 
and  thereupon,  and  in  consideration 
thereof,  obtained  and  had  possession  of 
said  premises,  pursuant  to  said  agree- 
ment,  whereby  the  defendant  became 
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liable  to  the  said  M.  K.  for  the  rent 
therein-  named. 

IV.     That  a  portion  of  it,  to-wit,  the 

instalment  of  dollars,    which 

became  due   on  the  day    of 

',  18 ,  the  defendant  failed 


to  pay. 
V.    That  the  plaintiff  was  compelled 

to  pay,  and  did  pay  on  the  

day  of  ,  18 ,  at  , 

to  the  said  M.  N.,  at  his  request,  and 
to  the  use  of  the  defendant,  the  sum 
of  dollars,  being  the  afore- 
said sum,  with  interest,  and  that  no 
part  of  the  same  has  been  repaid  to 
the  plaintiff.     1   Abb.  Forms  170. 

0.  Complaint  by  Surety  Against 
Principal  for  Money  Paid  on 
Undertaking  on  Appeal, 

L     That    on    the    day    of 

,  18- ,  one  M.  N.  recovered 

in  the  court  of  a  judgment 

duly  given  against  the  defendant  for 

dollars  (or,  for  the  possession 

of  specific  property,  etc.),  from  which 
the  said  defendant  appealed  to  the 
court  of  appeals  (or  other  court). 

II.     That    on    the    day  of 

-,  18 ,  at  the  request  of  the 


defendant,  the  plaintiff  executed  an 
undertaking,  a  copy  of  which  is  hereto 
annexed,  or  whereby  he  undertook  (re- 
citing the  obligation). 

IIL     That  on  the  day  of 

-,     by     the     said     (appellate) 


court,  the  said  judgment  was  affirmed, 
i^th  dollars  costs  and  dam- 
ages. 

rv.     That   on  the  day  of 

,    18 ,    the     plaintiff     paid 


dollars  upon  the  said  under- 
taking, to  the  said  M.  N.  No  part  of 
the  same  has  been  repaid  to  him.  1 
Abb.  Forms  171. 

H.    Answers. 

A.  Answer  ly  Bail,  Death  of  Prin- 

cipal, 
That,  after  the  recovery  of  the  said 
judgment,  and  before  the  return  of  any 
execution  against  the  person  (or,  writ 
of  capias  ad  satisfaciendum)  thereupon 
against  the  said  (the  prin- 
cipal) at  the  suit  of  the  said  plaintiff 
upon  said  judgment,  he,  the  said 
,  died.     2  Abb.  Forms  100. 

B.  Answer  by  Bail,  No  Execution, 
That,  after  the  recovery  of  the  said 

judgment,  and  before  this  action,  no 
execution  against  the  person  (or,  writ 
of  capias  ad  satisfaciendum)  was  duly 


issued  or  prosecuted   out   of  the  said 

court    of  ,   against    the    said 

(the  defendant  in  the  judg- 
ment), upon  the  said  judgment,  and 
duly  returned.  2  Abb.  Forms  100; 
Nash  PL  &  Pr.  307. 

C.  Answer,  That  Note  Was  Extended 

Without  Consent  of  Surety. 

^'The  defendants.  Maple  and  Carney, 
for  answer  to  plaintiff's  complaint,  say 
that  they  admit  the  execution  of  the 
note  sued  on,  but  say  that  plaintiff 
should  not  recover  against  them,  for 
they  say  that  they  and  each  of  them 
signed  their  names  to  said  note  as  the 
sureties  of  their  co-defendant  Winter- 
rowd,  and  that  the  plaintiff  knew  (and) 
had  notice  at  the  time  he  received  said 
note.  And  that  afterward,  on  the  12th 
day  of  March,  1867,  the  plaintiff  agreed 
with  the  defendant  Winterrowd,  in  con- 
sideration that  he,  Winterrowd,  would 
pay  the  plaintiff  a  large  sum  of  money 
as  and  for  the  interest  then  due  upon 
said  note,  and  the  interest  in  advance 
for  six  months  next  after  said  date, 
at  the  rate  of  twelve  per  cent,  per 
annum,  that  he,  the  plaintiff,  would  ex- 
tend the  time  of  payment  of  said  note 
for  six  months  from  said  twelfth  day 
of  March,  1867;  and  these  defendants 
say  that  for  that  purpose,  the  defend- 
ant Winterrowd  did  pay  the  plaintiff 
one  hundred  and  seventy-six  dollars, 
and  plaintiff  agreed  with  defendant 
Winterrowd  to  extend  the  time  for  the 
payment  of  said  note  for  the  space  of 
six  months  from  and  after  the  12th 
day  of  March,  1867,  without  the  knowl- 
edge or  consent  of  these  defendants,  or 
either  of  them;  wherefore,"  etc.  Ham- 
ilton r,  Winterrowd,  43  Ind.  393. 

Note. — Held  sufficient  under  code  to 
state  facts  from  which  the  law  implies 
agreement  without  setting  out  implied 
agreement. 

D.  Answer,    That    Signing    of   Note 

by  Surety  Was  on  Condition 
That  Co-surety  Sign, 
"The  defendant,  John  A.  Zaring, 
for  separate  answer  to  the  plaintiff's 
complaint,  says  that  he  admits  that  he 
signed  the  note  sued  on,  and  mentioned 
in  plaintiff's  complaint,  but  he  says 
that  he  signed  the  same  solely  as 
surety  for  his  co-defendant,  Andrew  J. 
Peugh,  and  under  the  express  under- 
standing and  agreement  with  said 
Peugh  that  said  note  was  not  to  be 
delivered  to  the  plaintiff,  or  any  one 
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for  the  use  of  the  plaintiff,  until  one 
Oharles  MeCIintock  bad  also  signed 
said  note  as  co-surety  with  the  de- 
fendant; and  that  saidPeugh  promised 
and  agreed  with  this  defendant  that 
said  note  should  not  be  delivered  to 
plaintiff  or  to  any  one  for  plaintiff's 
use  until  said  MeCIintock  had  signed 
said  note  as  co-surety  with  the  de- 
fendant; and  that  said  Peugh  there- 
upon took  said  note  away  with  him 
for  the  purpose  of  procuring  the  sig- 
nature of  said  MeCIintock,  pursuant  to 
said  promise  and  agreement;  but  that 
said  MeCIintock  failed  and  refused  to 
sign  said  note;  and  defendant  further 
says  that  afterward  the  agent  of 
plaintiff,  representing  and  acting  for 
plaintiff,  with  full  power  and  author- 
ity from  plaintiff,  took  said  note  from 
said  Peugh,  and  that  said  agent  took 
said  note  with  full  knowledge  of  the 
agreement  and  conditions  under  which 
the  defendant  had  signed  the  same,  and 
that  at  the  time  said  agent  so  took 
said  note,  said  Peugh  informed  him 
that  it  was  not  to  be  delivered  to 
plaintiff,  or  to  any  one  for  plaintiff's 
use,  until  said  MeCIintock  had  signed 
it  as  co-surety  with  this  defendant; 
but,  notwithstanding  such  information 
and  other  objection  of  said  Peugh,  said 
agent  took  said  note  into  his  posses- 
sion, all  in  violation  of  the  said  prom- 
ise and  agreement  by  and  between  this 
defendant  and  the  said  Peugh,  and 
with  full  knowledge  of  the  same,  as 
the  defendant  is  informed  and  belie vea 
Wherefore,  defendant  prays  that  plain- 
tiff take  nothing  as  to  him,  and  judg- 
ment for  costs,  and  all  other  proper 
relief."  Deering  Harv.  Co.  t?.  Peugh, 
17  Ind.  App.  400,  45  N.  E.  80d. 


L    AflLdAYit  To  Obtain  Ordor  To  Show 
OauM,  1000 

IL   Order  To  Show  Oanae  Wliy  I>ef  end- 
ant  Should  Kot  Be  Diacharged, 

1000 

I.    Ai&davit  To  Obtain  Order  To  Show 
Oanae. 

O.  D.,  the  defendant  in  this  cause, 
being  duly  sworn*  says,  that  he  is  now 
in   the   custody  of  the  sheriff  of  the 

county  of  in  this  caiise,  op 

the   writ   of   capias  ad   respondendum 
issued  therein,   and   in   which   bail   to 

the  amount  of dollars  has  been 

required   of  him.     And   deponent   fur- 


ther says,  that  (here  state  the  fticts 
showing  privilege).  Burr.  App.  6,  fll; 
Tates'  Forms  11. 

n.  Order  To  Show  Oaase  Why  De- 
fendant Should  Not  Be  Dis- 
charged on  Oroond  of  Privilege. 

Let  the  plaintiff  show  cause  before 

me,  at  my  chambers,  in  the  

in  the  city  of ,  on  the 

day  of  instant,  at  10  o'clock 

in  the  forenoon,  why  the  defendant 
should  not  be  discharged  from  arrest 
on  the  capias  ad  respondendum  issued 
in  this  cause.  Dated,  etc.  Burr.  App. 
222,   1458. 


CBOSS-BEFEBE?NOB: 
Guasanty: 
Answer  on  Guaranty,  Want  of  Priv- 
ity. 

PBZZE  FIGUTUNG. 

I.    Indictment  for  Prise  Fighttnc,  1000 

XL     Indictment  for  Aiding    in    Ftlae 
Fight,  1000 

m.    indictment  for  Leaving  State  To 
Engage  in  Prise  Flght^  1001 

I.    Indictment  for  Prise  Fighting  (a). 

The  indictment  was  upon  |1,  and 
averred  that  Welsh,  at  Seehonk,  on  the 
30th  of  June,  1855,  "by  and  in  pur- 
suance of  a  previous  appointment  and 
arrangement  made  to  meet  and  en- 
gage in  a  fight  with  another  person,  to- 
wit,  with  one  Freeman  Clarson,  did 
meet  and  engage  in  a  fight  with  the 
said  Freeman  Clarson,  against  the  peace 
of  said  commonwealth,  and  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided."  Com.  «.  Welsli,  7 
Gray  (Mass.)  324. 

Indictment  far  Priee  Fighting  (5). 

"By  andj  in  pursuance  of  a  previous 
appointment  and  arrangement  made  by 
and  between  them  to  meet  and  engage 
in  a  fight  with  each  other,  did  meet 
and  engage  in  a  fight  with  each  other, 
against  the  peace,"  etc.  Gom. c:. O 'Bald- 
win, 103  Mass.  210. 

XL     Indictment  for  Aiding  at  Prise 
Fight 

The  indictment  was  upon  |2,  and 
averred  that  Mitchell,  at  Seehonk,  on 
the  30th  of  June,  1855,  "was  present 
as  an  aid  and  second,  and  did 
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encourage  and  promote  a  fight,  in 
which  one  John  Welsh  did  then  and 
there,  by  previous  appointment  and  ar- 
rangement so  to  meet  and  engage,  meet 
and  engage  with  one  Freeman  C^ar- 
Bon,  against  the  peace  of  said  common- 
wealth, and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided." Com.  V.  Welsh,  7  Gray  (Mass.) 

m.     Indictment)   Leaving    State    To 
Engage  in  Prise  Fight 

''Being  inhabitants  and  residents  of 
this  state,  to- wit,  of  the  Commonwealth 
of  Massachusetts,"  on<  July  11,  1870, 
''by  a  previous  appointment  and  en- 
gagement, made  within  this  state,  to- 
wit,  at  said  Lawrence,  did  leave  this 
state,  to-wit,  the  Commonwealth  afore- 
saidy  and  on  said  eleventh  day  ol  saiil 
July  feloniously  and  wilfully  did  en- 
gage in  a  fight,  with  each  other,  with- 
out the  limits  of  said  commonwealth, 
to-wit,  at  Salem  in  the  eoonty  of  Rock- 
ingham and  state  of  New  Hampshire, 
against  the  peace  of  the  Commonwealth 
aforesaid,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided." Com.  V.  Barrett,  108  Mass. 
302. 
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L    Objection  to  Probata,  Knncupative 

Will,  1001 
n.     Oertlflcate  of  Probate  of  Foreign 

WiU,  1001 
HL     Order  Admitting    Foreign    Will, 

1001 
IV.    Petition  To  Bevoke  Probate,  1002 

CR08S-BEPEBBNCE : 

Compromise  and  Settlement: 

Complaint  Upon  Compromise  of  Suit 
for  Withdrawing  Opposition  to 
Probate  of  Will, 

L    Objection  to  Probate,  Kuncni^ative 
WilL 


executor     of 
-,  caveator. 


V. 


And  now  at  this  term  of  the  court, 
comes  the  defendant  by  his  attorneys 
and  caveats  the  application  to  probate 
the  nuncupative  will  of  ,  de- 
ceased, upon  the  following  grounds,  to* 
wit:  (Set  out  grounds  specifically  and 
separately). 

Attys.   for  caveators. 
Sampson  v.  Browning,  22  Ga.  293. 


n.    Oertiflcate  of  Probate  of  Foreign 

Will. 
''State   of  Michigan,   County   of  Mar- 
quette,  ss.:    Probate  Court   for   said 
County. 

''Be  it  remembered  that  the  annexed 
and  foregoing  instrument,  being  a  duly 
authenticated  copy  of  the  last  will  and 
testament  of  Edward  C.  Wilder,  late 
of  the  County  of  New  York,  in  the 
State  of  New  York,  deceased,  which 
was  duly  allowed,  filed,  and  recorded 
in  said  court  in  pursuance  of  the  de- 
cree thereof,  of  which  the  foregoing 
is  a  true,  full,  and  correct  copy. 

"In  testimony  whereof  I  have  here- 
unto set  my  hand  and  affixed  the  seal 
of  said  court  at  the  City  of  Marquette, 
in  said  county,  this  thirty-first  day  of 
October,  in  the  year  one  thousand  eight 
hundred  and  eighty-one.   (Seal.) 

"Edward  S.   Hardy, 
"Judge  of  Probate," 
Culbertson  r.  Witbeck,  127  U.  S.  326, 
8  Sup.  Ct,  1136,  32  L.  ed.  134. 

m.     Order  Admitting  Foreign  Will. 
"State   of   Michigan,   county   of   Mar- 
.    quette,  ss:  At  a  session  of  the  pro- 
bate  court   for  the   county  of  Mar- 
quette, holden  at  the   probate  office 
in   the  city  of   Marquette,   on   Mon- 
•  day,  the  thirty-first  day  of  October, 
in  the  year  one  thousand  eight  hun- 
dred   and  eighty-one.     Present:    Ed- 
ward S.  Hardy,  judge  of  probate.    In 
the  matter  of  the  estate  of  Edward 
C.  Wilder,  deceased. 
"This  day  having  been  appointed  by 
the  court  for   hearing   the   petition   of 
James   E.    Dalliba,    praying,    amongst 
other   things,   for   reasons   therein    set 
forth,   that   a  certain   instrument,   pur- 
porting to  be  a  copy  of  the  last  will 
and   testament    of    said    deceased,    and 
the  probate  thereof,  duly  authenticated 
and  heretofore  presented  to  this  court 
with    said    petition,    be    allowed,    filed 
and   recorded.     Now   come   into    court 
the   said  petitioner  and  answers,   and, 
it  satisfactorily  appearing,  by  due  proof 
on   file,   that   a  copy  of  the   order  of 
this  court  touching  the  hearing  of  said 
petition,  made  on  the  seventh  day  of 
October  last  past,  had  been  duly  pub- 
lished as  therein  directed,  whereby  ail 
parties  interested  in  the  premises  were 
duly  notified  of  said  hearing. 

"And  it  further  satisfactorily  ap- 
pearing to  the  court  after  a  full 
hearing  upon  said  petition  and  on  ex- 
amination of  the  proofs  and  allegations 

.VoLEK 


1002 


PROBATE  OF  WILLS 


of  the  petitioner,  that  said  deceased 
was,  at  the  time  of  his  death,  a  resi- 
dent of  the  city  of  New  York,  in  the 
state  of  New  York,  and  died  leaving 
his  last  will  and  testament,  which  was 
duly  approved  and  allowed  in  the  sur- 
rogate court  for,  in  and  of  the  county 
of  New  York,  in  the  state  of  New 
York,  according  to  the  laws  thereof, 
and  that  he  was  possessed  of  estate  sit- 
uate in  said  county  of  Marquette,  on 
which  said  will  operates. 

''And  the  evidence  touching  the 
premises  .being  materially  considered,  it 
satisfactorily  appears  that  said  copy 
of  said  will  ought  to  be  allowed  in  this 
state  as  the  last  will  and  testament 
of  said  deceased. 

"It  is  therefore  ordered,  adjudged 
and  declared  by  this  court  that  said 
copy  of  said  last  will  and  testament 
of  said  deceased  be  allowed,  filed,  and 
recorded  in  this  court;  and  that  the 
same  shall  have  full  force  and  effect 
in  this,  state  as  such  will,  agreeably 
to  the  statute  in  such  case  made  and 
provided. 

''And  it  is  further  ordered  that  the 
execution  of  said  last  will  and  testa- 
'  ment  be  committed,  and  the  administra- 
tion of  the  estate  of  the  said  deceased 
be  granted^  to  said  Sophia  Wilder,  the 
executrix  m  said  will  named,  who  is 
ordered  to  give  bond  in  the  penal  sum 
of  one  thousand  dollars,  with  sufficient 
sureties,  as  required  by  the  statute  in 
such  case  made  and  provided;  and  that 
the  same  being  duly  approved  and  filed, 
the  letters  testamentary  do  issue  in 
the  premises. 
** Edward  S.  Hardy,  judge  of  probate." 

Culbertson  v.  Witbeck  Co.,  127  U.  S. 
326,  8  Sup.  Gt.  1136,  Z2>  L.  ed.  134. 

IV.    Petition  To  Beyoke  Probate. 

That:  On  the  15th  day  of  May,  1889, 
Uriah  Beid  died  unmarried  and  without 
issue,  and  the  said  plaintiffs  and  the 
seven  first  named  defendants  are  bis 
only  heirs  at  law. 

"On  the  23d  day  of  May^  1889,  a 
certain  paper  writing  purporting  to  be 
the  last  will  of  the  said  Uriah  Beid, 
bearing  date  of  the  6th  day  of  April, 
1889,  was  presented  to  the  probate 
court  of  said  Fairfield  county,  and  ad- 
mitted to  probate  by  the  probate  court 
of  that  county,  on  the  10th  day  of 
June,  A.  D.  1889,  and  is  recorded  in 
Vol.  XI,  page  224,  of  the  Becord  ot 
Wills,  in  said  court,  and  letters  testa- 
mentary thereon  were  issued  by  said 


court  to  the  defendant,  Aaron  Binek- 
ley,  as  sole  executor  thereof,  who  there- 
upon qualified.     By  the  terms  of  said 
paper  writing,   all   of   the   defendants 
except  James  B.  Beid  and  the  defend- 
ant, Binckley,  are  named  as  the  sev- 
eral   legatees    and    devisees    of    said 
Uriah  Beid,  and  the  plaintiff,  Walter 
B.  Wilson,  is  also  named  in  said  paper 
writing    as    a    legatee   of    said   fjiiah 
Beid.     Said  paper  writing  is  not  the 
last  will  of  said  Uriah  Beid,  but  that 
said  Uriah  Beid   at  the   date   of  said 
paper  writing  was  not  of  sound  mind 
and  memory,  but  by  reason  of  extreme 
age  and  protracted  pain  and  sickness, 
wasr  mentally  incapacitated  from  mak- 
ing a  will  or  a  proper  distribution  of 
his  property,  and  was  coerced  into  the 
signing  of  said  paper  by  the  undue  in- 
fluence of  his  brother,  Joseph  H.  Beid, 
and  the  defendants,  Melvina  Beid  and 
Thomas  Beid,  children  of  the  said  Jo- 
seph Beid,  by  continuously,  for  about 
two   years,   persuading,    harassing  and 
annoying  the  said  Uriah  Beid  to  make 
his  will  in  favor  of  the  children  of  the 
said  Joseph  H.  Beid,  and  by  other  un- 
due influences  brought  to  bear  on  the 
said/    Uriah    by     the    said    Joseph    H. 
Beid,  Thomas  Beid  and  Melvina  Beid, 
the  said  Uriah  Beid  was   induced  to 
execute  said  pretended  will. 

"Plaintiffs,  therefore,  pray  that  an 
issue  be  made  up  as  to  whether  said 
paper  writing  is  the  last  will  of  the 
said  Uriah  Beid,  and  that  the  same 
may  be  set  aside^  and  for  such  other 
relief  as  is  proper. '^ 

No  answer  was  filed,  but  after  the 
service  of  process,  and  appearance  of 
the  parties,  the  court  made  and  en- 
tered its  order,  "that  a  jury  be  em- 
pannelled  to  try  the  issues  whether  the 
paper  writing  produced,  purporting  to 
be  the  last  will  and  testament  of  Uriah 
Beed,  deceased,  is  or  is  not  the  valid 
last  will  and  testament  of  the  said 
deceased."  Dew  v.  Beid,  52  Ohio  St. 
519,  40  N.  E.  718. 

PB00ES8. 

I.    Snmiiiona,  1006 

H.    Subpoena  Ad  Bespondfliidiiiii,  1006 

nL    Kotice  To  Set  Aside  Pxoceo^  1006 
CBOSS-BEFEBENCES: 

Adhisaltt: 
Preliminary  Summons  for  Seaman's 
Wages; 
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Monition  In  Personam; 

"Warrant  of  Arrest  In  Personam; 

Warrant  for  Arrest  and  for  Attach- 
ment Against  Goods  and  Chattels, 
and  Its  Effects,  and  Summons  to 
Garnishee; 

Attachment  and  Monition  Against  a 
Ship  and  Cargo  In  Bern; 

Attachment  and  Monition  Against 
Ship,  Freight  and  Master  for  Sea- 
man's Wages; 

Venditioni  Exponas  on  Interlocutory 
Order; 

Venditioni  Exponas  on  Final  Decree; 

Fieri  Facias  Against  Goods,  Chat- 
tels and  Lands; 

Citation  on  Appeal. 

Abrest  in  Civil  Cases: 

Capias    Ad    Bespondendum,   General 

Form; 
Oapias  Ad    Bespondendum,    Promise 

of  Marriage; 
Capias    Ad    Bespondendum,   Penalty 

and  Forfeiture; 
Capias    Ad    Bespondendum,    Money 

Collected  by  Public  Officer; 
Capias   Ad   Bespondendum,   Debt   on 

Becognlzance; 
Capias   Ad   Bespondendum,    Trespass 

and  Assault; 
Capias    Ad    Bespondendum,     Assault 

and  Battery; 
Capias   Ad  Bespondendum,    Criminal 

Conversation; 
Capias  Ad  Bespondendum,  Debauch- 
ing Daughter; 
Capias   Ad   Bespondendum,    Trespass 

to  Lands; 
Capias   Ad   Bespondendum,    Trespass 

to  Personal  Property; 
Capias   Ad   Bespondendum,    Trespass 

De  Boids  Asportatis; 
Capias  Ad  Bespondendum,  Trover; 
Capias  Ad  Bespondendum,  Libel; 
Capias  Ad  Bespondendum,  Slander; 
Capias  Ad  Bespondendum,  Malicious 

Prosecution ; 
Oapias  Ad  Bespondendum,  Alias; 
Capias     Ad     Bespondendum      Simul 

Cum; 
Capias  Ad  Bespondendum  at  Suit  of 

Infant; 
Capias  Ad  Bespondendum,  at  Suit  of 

Executor; 
Capias  at  Suit  of  Administrator; 
Capias  Against  an  Executor; 
Capias  Against  an  Administrator; 
Capiat  at   Suit   of   Sheriff; 
Capias  Against  Sheriff,  in  Trespass; 
Capias  Against  Sheriff  in  Case; 
Order  of  Arrest  (Warrant  or  Writ). 


Assistance,  Writs  of: 

Writ  of  Assistance. 
Attachment: 

Warrant  of  Attachment; 

Writ  of  Attachment. 
Audita  Querela: 

Writ  of  Audita  Querela. 
Bankruptcy  Proceedings: 

Subpoena  to  Alleged  Bankrupt; 

Special  Warrant  to  Marshal. 
Bastardy  P^ceedings: 

Warrant  for  Arrest; 

Commitment  in  Bastardy. 
Bills  and  Answers: 

Prayer  for  Subpoena; 
*  Prayer  in  Suits  Against  United  States 
or  State; 

Prayer  in  Suit  Against  Corporation; 

Prayer  for  Injunction  To  Stay  Waste; 

Prayer  for  Injunction  To  Bestrain 
Defendant  From  Proceeding  at 
Law; 

Prayer  for  Ne  Exeat; 

Prayer  for  Certiorari. 

Certiorari: 
Certiorari    To   Bemove    Cause    From 
Inferior   Court,  Before  Judgment; 
Certiorari  To  Beview  Criminal  Pro- 
ceedings; 
Certiorari  to  County  Judges,  on  Ap- 
peal From  Commissioners  of  High' 
ways; 
Certiorari    To    Beview   Bemoval     of 

Officer; 
Certiorari  on  Allegation  of  Diminu- 
tion. 
Contempt: 

Writ  of  Attachment  (a,  b). 
Coroners'  Inquest: 

Warrant    of   Coroner   for   Arrest    of 
Party  Charged  by  the  Inquisition 
With  the  Crime; 
Warrant  of  Commitment  of  Prisoner. 
Corporations  : 
Distringas  (Writ)  To  Compel  Appear- 
ance of  Corporation; 
Summons  to  Corporation. 
Depositions  : 
Subpoena  Pursuant  to  Letters  Bog- 
atory. 
Dower,  Proceedings  To  Beooveb: 

Writ  of  Dower. 
Ejectment: 
Writ  of  Possession  in  Ejectment; 
Writ  of  Possession  in  Ejectment  With 

Fieri  Facias  for  Costs; 
Writ  of  Possession  in  Ejectment  With 

Capias  Ad  Satisfaciendum; 
Writ  of  Bestitution  in  Ejectment. 
Equity  Jurisdiction  and  Procedure: 
Master's  Summons. 
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EXTBADITION : 

W<arran;t  by  Commissioner  for  Arrest 
of  Fugitive; 

■Commitment  by  Commissioner; 

Warrant  by  Secretary  of  State  To 
Deliver  Prisoner  to  Agent  of  For- 
eign Government; 

Warrant   for  Arrest  of  Fugitive  by, 
Governor  of  State  of  Refuge. 
Habeas  Corpus: 

Writ  of  Habeas  Corpus  (a,  b); 

Commitment     for     Disobedience     to 
Writ. 
Injunctions: 

Writ  of  Injunction. 
Inquiry,  Writ  of: 

Writ  of  Inquiry  in  Ordinary  Cases; 

Writ  of  Inquiry  on  Debt  on  Bond; 

Writ  of  Inquiry  on  Articles  of 
Agreement; 

Writ  of  Inquiry  on  Failure  To  An- 
swer (Code). 
Insane  Persons: 

Citation  to   Insane  Person. 
Interstate  Commerce  Commission: 

Notice  To  Answer; 

Subpoena. 
Judgments  and  Degrees,  ENroRCEMSNT 

op: 

Fieri  Facias  for  Plaintiff  in  As- 
sumpsit; 

Fieri  Facias  for  Plaintiff  in  Debt; 

Fieri  Facias  for  Plaintiff  in  Debt, 
Qui  Tam; 

Fieri,  Facias  for  Plaintiff  in  Cov- 
enant; 

Fieri  Facias  for  Plaintiff  in  Tres- 
pass; 

Fieri  Facias  for  Plaintiff  in  Case; 

Fieri  Facias  for  Plaintiff  in  Trover; 

Fieri  Facias  for  Plaintiff  in  Re- 
plevin ; 

Fieri  Facias  for  Plaintiff  in  Beplevin 
Where  Goods  Were  Not  Replevied; 

Fieri  Facias  for  Defendant  on  Ver- 
,dict; 

Fieri  Facias  on  Non  Pros,  for  Not 
Declaring; 

Fieri  Facias  on  Non  Pros,  for  Not 
Replying; 

Fieri  Facias  on  Default  of  Plaintiff 
for  Not  Joining  in  Demurrer; 

Fieri  Facias  on  a  Judgment  of  Non- 
suit; 

Fieri  Facias  on  Case  as  of  Nonsuit; 

Fieri  Facias  on  Discontinuance; 

Fieri  Facias  on  Judgment  of  Nolle 
Prosequi;    " 

Fieri  Facias  for  Executor  or  Admin- 
istrator on  Judgment  for  Testator 
or  Intestate; 


Fieri  Facias  for  Executor  or  Admin- 
istrstor; 

Fieri  Facias  Against  Executor  or 
Administrator  on  Judgment  Against 
Testator  or  Intestate; 

Fieri  Facias  Against  Executor  or 
Administrator  for  Damages  De 
Bonis   Testatoris; 

Fieri  Facias  Against  Joint  Debtors, 
Where  All  Have  Not  Been  Served; 

Fieri  Facias  for  Residue  in  Debt; 

Fieri  Facias  for  Residue  in  Assump- 
sit; 

Fieri  Facias,  Alias; 

Fieri  Facias,  Pluries; 

Fieri  Facias,  Testatum  in  Case; 

Fieri  Facias,  Testatum  in  Debt; 

Fieri  Facias,  Testatum  for  Residue; 

Fieri  Facias,  Testatum  Alias; 

Fieri  Facias,  Testatum  Pluries; 

Fieri  Facias  on  Scire  Facias; 

Fieri  Facias  Against  Special  Bail  on 
Recognizance  After  Default; 

Fieri  Facias  After  Scire  Facias  by 
Default; 

Execution  Against  Heirs  and  Terre- 
Tenants; 

Fieri  Facias  After  Non  Pros,  or  Af- 
firmation in  Supreme  Court; 

Fieri  Facias  on  Reversal  for   Costs; 

Execution  Against  Property; 

Execution  Against  Joint  Property 
of  All,  and  Separate  Property  of 
Some  of  Defendants; 

Execution  Against  Property  in  Hands 
of  Personal  Representatives,   Etc; 

Execution  for  Specific  Real  or  Per- 
sonal Property; 

Capias  Ad  Satisfaciendum  in  Assump- 
sit; 

Capias  Ad  Satisfaciendum  in  Debt; 

Capias  Ad  Satisfaciendum  for  Plain- 
tiff in  Debt,  Qui  Tam; 

Capias  Ad  Satisfaciendum  in  Replevin 
for  Plaintiff; 

Capias  Ad  Satisfaciendum  in  Tres- 
pass; 

Capias  Ad  Satisfaciendum  in  Ckse; 

Capias  Ad  Satisfaciendum  in  Trover; 

Capias  Ad  Satisfaciendum  on  Non 
Pros,  for  Not  Declaring; 

Capias  Ad  Satisfaciendum  on  Non 
Pros,  for  Not  Replying; 

Capias  Ad  Satisfaciendum  on  Judg- 
ment as  in  Case  of  Nonsuit; 

Capias  Ad  Satisfaciendum  on  Non- 
suit; 

Capias  Ad  Satisfaciendum  on  Ver- 
dict for  Defendant; 

Capias  Ad  Satisfaciendum,  Alias; 

Capias  Ad  Satisfaciendum,    Pluries; 
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Capias  Ad  SatiBfaeiendum,  Testatum 

in  Assumpsit; 
Capias  Ad  Satisfaciendum,  Testatum 

in  Debt; 
Capias  Ad   Satisfaciendum   on   Scire 

Facias  on.  Judgment  in  Debt; 
Execution  Against  the  Person  (Code). 

JUBIES   AND  JUBOBS: 

Venire  To  Summons  Jury  Drawn  Pur- 
suant to  Statute; 
Venire  for  Foreign  Jury  (From  An- 
other County). 
Mandamus  : 

Alternative  Mandamus  to  Court  Com- 
manding Sealing  of  Bill  of  Excep- 
tions; 
Alternative  Mandamus  to  Corporation 

To  Admit  Alderman  Into  Office; 
Alternative   Writ   of   Mandamus   Di- 
recting    Expenditure      of     School 
Moneys; 
Peremptory   Mandamus. 
Mechanics'  Liens: 

Execution  on  Judgment  on  Meehanic  's 
Lien,  ^r 
Kb.Exsat: 

Writ  of  Ne  Exeat."! 
Nuisance, 

Writ  of  Inquiry  as  to  Nuisance; 
Execution  in  Nuisance. 
Paetition: 

Writ  De  Partitione  Facienda. 
Preliminary  Examination: 

Commitment  Temporary  Pending  Ex- 
amination; 
Warrant  for  Arrest  for  Preliminary 

Examination  (a,  b); 
Warrant  of  Commitment  After  Pre- 
liminary Examination. 
Prohibition  : 

Writ   of  Prohibition,   Alternative; 
Writ  of  Prohibition,  Absolute. 
Quo  Warranto: 

Process  in  Quo  Warranto. 

BSCOGNIZANCES : 

Writ  of  Scire  Facias,  Bevival  Against 
Special  Bail. 
Befeebncbs: 

Beferee's  Summons, 
Beplevin: 

Writ  of  Beplevin; 

Alias  Writ  of  Beplevin; 

Writ  of  Beplevin,  Pluries  Wril; 

Writ  of  Inquiry  in  Beplevin  on  De- 
fault for  Not  Pleading; 

Writ  of  Inquiry. To  Assess  Damages 
on  Judgment  Betomo  Habendo; 

Betorno  Habendo  for  Want  of  Plea 
in-  Bar  to  Avowry; 

Betomo  Habendo  on  Non  Pros.; 

Betomo  Habendo  After  Verdict. 


Beturns: 

See  Beturns. 
Bight,  Writ  of: 

Writ   of  Bight. 
Scire  Facias: 

Scire  Facias  To  Bevive  Judgment  in 
Assumpsit; 

Scire  Facias  To  Bevive  Judgment  in 
Debt; 

Scire  Facias,  Bevival  Against  Terre- 
Tenants; 

Scire  Facias  To  Bevive  Judgment  in 
Covenant; 

Scire  Facias,  Bevival  in  Beplevin; 

Scire  Facias  in  Trespass; 

Scire  Facias  After  Former  Bevival; 

Scire  Facias  by  Executor  After  Inter- 
locutory Judgment,  and  Before  in- 
quiry; 

Scire  Facias  by  Executor  After  Final 
Judgment; 

Scire  Fa<iias  by  Administrator,  After 
Final  Judgment  in  Assumpsit; 

Scire  Facias  To  Bevive  Judgment  in 
Case; 

Scire  Facias  To  Have  Execution  on 
Future  Breaches, 
Search  Warrants: 

Search  Warrant. 
Sequestration  : 

Writ  of  Sequestration; 

Writ  of  Sequestration  To  Compel  Ap- 
pearance of  Corporation. 
Sheriffs  and  Constables: 

Attachment  Against  Sheriff. 
Subpoena: 

Subpoena; 

Subpoena  Ticket  (Circuit); 

Subpoena  Duces  Tecum;  • 

Subpoena  Ticket,  Duces   Tecum; 

Subpoena  on  Writ  of  Inquiry  (and 
Ticket) ; 

Subpoena    (and    Ticket)     on    Refer- 
ence. 
Supplementary  Proceedings: 

Warrant  for  Arrest  of  Judgment 
Debtor; 

Attachment  Against  Judgment  Debt- 
or or  Third  Person  for  Disobedi- 
ence of  Order; 

Commitment  for   Contempt   for  Dis- 
obedience of  an   Order  in  Supple- 
mentary Proceedings. 
Threats  : 

Warrant  of  Commitment  on  Failure 
To  Give  Bond  To  Keep  the  Peace. 
Writ  of  Entry: 

Writ  of  Entry  in  the  Post. 
Writ  of  Error: 

Writ  of  Error  to  Trial  Court  From 
Supreme  Court; 
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Writ    on    Error   in     Fact     in     Trial 

Court; 
Writ  of  Restitution  After  Judgment 

Beversed. 

I.     Simunoiui. 

William  the  Fourth,  etc.,  to  0.  D.,  of, 

etc.,    in    the    county     of     , 

greeting. 

We  command  you  (or  as  before  or 
often,  we  have  commanded  you)  that 
within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  ap- 
pearance to  be  entered  for  you  in  our 

court  of ,  in  an  action  of  debt 

at  the  suit  of  A.  B.  And  take  notice 
that  in  default  of  your  so  doing,  the 
said  A.  B.  may  cause  an.'  appearance 
'to  be  entered  for  you,  and  proceed 
therein  to  judgment  and  execution. 
Witness    ,    at    ,    the 


15. 


day  of 


%     Steph.  PI. 


n.    Subpoena  Ad  SespondandiiiiL 

The  people   of  the  state  of  , 

to  C.  D.,  greeting: 

We  command  you  that  you  person- 
ally appear  before  our  chancellor  (or, 
our  vice  chancellor  of  the  fourth  cir- 
cuit), in  our  court  of  chancery,  on  the 
twentieth  day  of  August  instant,  where- 
soever the  said  court  shall  then  be, 
to  answer  to  a  bill  of  complaint  ex- 
hibited against  you  in  our  said  court 
by  A.  B.;  and  to  do  further,  and  re- 
ceive what  our  said  court  shall  have 
considered  in  that  behalf.  And  this 
you  are  not  to  omit  under  the  penalty 
of  two  hundred  and  fifty  dollars. 

Witness, ,  chancel- 
lor of  our  said  state,  at  the  town  of 
Saratoga  Springs,  the  first  day  of 
August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and 


-,  register. 


-,  solicitor. 


(or,  elerk.) 


2  Barb.  Ch.  Pr.  363. 

nL     Notice  of  Motion  To  Set  Aside 
Capias  for  Irregularity. 

(Title.) 

Sir — Please  to  take  notice,  that  upon 
the  aflfidavit  (or  affidavits)  with  a  copy 
(or  copies),  whereof  you  are  herewith 
served,  this  court  will  be  moved,  at 
the  next  special  term,  to  be  held  at 
the  eapitol  in  the  city  of  Albany,  on 
the  first  Tuesday  of  (April)  next,  that 


the  capias  ad  respondendum  issued  in 
this  cause,  and  all  the  proceedings  on 
the  part  of  the  plaintiff  thereon,  be  set 
aside  for  irregularity,  with  costs. 
Dated,  March  lftth,^1840. 

Yours,  etc., 
G.  H.,  defendant's  attorney. 
To  E.  F.,  esq.,  plaintiff's  attorney. 
Burr.    App.    205,    §399. 


a  OomBoa 
tot   Pro- 


I.    Indictment,  Profanity  as 

Law  Knisance,  1006 
n.      AffLdavit    (Complaint) 

fanity,  1006 

I.    Indictment^  Profanity  as  Oonmioii 
liaw  Nuisance. 

That  the  defendant,  ''ia  a  publie 
place,  and  in  the  presence  and  hea^ 
ing  of  divers  good  citizens  of  the 
state,  then  and  there  being,  unlawfully 
did  utter,  publish,  speak  and  say,  the 
following  gross,  scandalous,  profane  and 
blasphemous  language.  (The  varicus 
oaths  are  then  set  forth.)  To  the 
great  scandal  and  common  nuisance  of 
all  good  citizens  so  then  and  there  be- 
ing as  aforesaid,  to  the  manifest  cor- 
ruption  of  public  morals,  to  the  evil 
example  ox  all  like  offenders,  and 
against  the  peace  and  dignity  of  the 
state."  State  v.  Graham,  3  Sneed 
(Tenn.)  134. 

Note. — ^Upheld  because  of  the  aet  be- 
ing in  public. 

n.     Affidavit    (Complaint)    for    Pro- 
fanity. 

''Before  me,  M.  H.  Daniels,  a  justice 
of  the  peace,  in  and  for  said  county, 
came  Sarah  E.  Kant,  who,  being  duly 
sworn  according  to  law,  deposes  and 
saith,  that  on  or  about  the  16th  day  of 
October,  in  the  year  1892,  at  the  county 
of  Marion,  state  of  Indiana,  Michael 
Taney,  late  of  said  county,  did  then 
and  there  unlawfully  and  profanely 
curse,  swear,  aver  and  imprecate  by 
and  in  the  name  of  God,  Jesus  Christ, 
and  the  Holy  Ghost,  by  then  and  there 
unlawfully  saying  God  damned,  he,  the 
said  Michael  Taney,  being  then  and 
there  a  person  over  fourteen  years  of 
age,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  oi 
the  state  of  Indiana."  Taney  i?.  State, 
9  Ind.  App.  46,  36  N.  K  295, 
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I.    Affidavit^  1007 

IL   Order  To  Show  Oanse  Against  Writ^ 
1007 

m.    Writs,  1007 

A.  Alternative,  1007 

B.  Absolute,   1008 

IV.  Betnms,  1003 

A.  From  Court  Below,  1008 

B.  Court   Without  Juriadiotion,  1008 

V.  Judgments,  1008 

A.  Judgment  Eecord  on  Prohibition, 

1008 

B.  Judgment  of  Consultation,  1009 

Z.    Affidavit  To  Obtain  Writ  of  Prohi- 
bition. 
court  of . 


(Venue.) 
A.  B.,  of 


-,  in  the  eounty  of 


-,  being  duly  sworn,  says: 


I.     That  on   or   about   the 

day   of   ,    18 — ,    he   was    sum* 

xnoned  (a  copy  of  which  summons  is 
hereto     annexed)     to    appear     in     the 

court    of    ,    on    the 

day     of     ,     before 

(describing  with  precision  the 

tribunal),  to  answer  (here  set  forth  the 
nature  of  the  proceeding). 

IL  That,  in  pursuance  of  said  sum- 
mons, deponent  did'  attend  at  the  said 
court,  and  did  then  and  there  object 
to  the  jurisdiction  of  the  said  court 
to  entertain  said  action  (here  set  forth 
the  ground  of  objection,  and  the  facts, 
if  any,  which  the  applicant  offered  to 
prove  in  support  of  it). 

m.  Deponent  further  says:  And 
the  said  judge,  notwithstanding  the 
said  objection  (and  notwithstanding  the 
said  offer  of  the  deponent  to  prove, 
etc.),  did  proceed  to  hear  and  deter- 
mine the  said  cause,  and  did  give  judg* 
ment  therein  against  this  deponent.  2 
Abb.  Forms  742. 

IL     Order  To  Show  Oanse  "Why  Writ 
Should  Kot  Issne. 

**Now  on  this  the  day  of 

July,  1893,  comes  the  said  Edwin  G. 
Merriam  and  presents  to  the  under- 
signed chief  justice  of  the  supreme 
eourt  of  Missouri,  in  vacation,  his  sug- 
gestion for  a  writ  of  prohibition  (which 
eaid  suggestion  has  heretofore  been 
filed  with  the  clerk  of  the  said  supreme 
eourt)  to  be  directed  to  the  said  Alex- 
ander G.  Boss,  judge  of  the  Cape  Gir- 


ardeau eourt  of  common  pleas,  and  to 
Louis  Houok,  as  president  of  the  St. 
Louis,  Cape  Girardeau  &  Fort  Smith 
Bailway  Company  as  well  as  receiver 
thereof.  The  St.  Louis,  Cape  Girardeau 
&  Southern  Bailway  Company,  Leo 
Doyle,  The  Mercantile  Trust  Company 
and  Edward  Hidden,  prohibiting  them 
and  each  of  them  from  further  pur- 
suing and  holding  cognizance  of  pleas 
in  a  certain  ease  in  said  court,  wherein 
the  said  St.  Louis,  Cape  Girardeau  & 
Forth  Smith  Bailway  Company  as  plain- 
tiff and  the  said  Mercantile  Trust  Com- 
pany, Leo  Doyle,  and  Edwin  Hidden 
are  defendants,  the  same  being  a  civil 
action  for  the  purpose  of  appointing  a 
receiver  of  all  the  assets  of  the  said 
St.  Louis,  Cape  Girardeau  &  Fort 
Smith  Bailway  Company  and  the  un- 
dersigned judge  having  seen  and  heard 
the  suggestion  and  the  record  filed 
therewith  on  consideration  thereof  doth 
order  that  the  said  Alexander  Boss, 
judge  of  the  Cape  Girardeau  court  of 
common  pleas  and  the  said  Mercantile 
Trust  Company,  Edward  Hidden  and 
the  said  Louis  Houck  appear  before 
the  honorable  supreme  court  of  Mis- 
souri on  tho  tenth  day  of  October,  1893, 
and  show  cause,  if  any  they  have,  why 
a  writ  of  prohibition  should  not  issue, 
as  prayed  in  the  suggestion  of  the  said 
Merriam. 

Witness   my  hand  the  27th  day   of 
July,  1893. 

"Frances  M.  Black, 
**  Chief  Justice,  Supreme  Court, 
"State  of  Missouri." 

State  V.  Boss,  13&  Mo.  259,  41  S.  W. 
1041. 

m.    Writs. 

A.    Writ  of  Prohibition  (Alternative). 
The  (people  of  the)  state  of  New  York, 
to    (the   eourt   or   officer  to    be    re- 
strained), greeting: 
Whereas   A.    B.,    of   (resi- 
dence  and    addition),     lately    in     our 
(supreme  court   of  judicature),   before 

the  justices  thereof,  at  the in 

the   city  of  ,  came  and  gave 

the  same  eourt  to  understand  and  be 
informed  that  (state  at  large  the  facts 
and  proceedings  complained  of).  Nev- 
ertheless, you  the  said  (the  court  or 
officer  to  be  restrained),  well  knowing 
the  premises,  yet  contriving  the  said 
A.  B.  unjustly  to  aggrieve  and  oppress, 
have  (state  the  grievance),  in  contempt 
of  us,  against  the  laws  and  customs  of 
our  said   state,   and   to   the    manifest 
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damage,  prejudice  and  grievance  of 
bim  the  said  A.  B.  Wherefore  the  said 
A.  B.,  humbly  imploring  our  said  court, 
hath  prayed  relief,  and  our  writ  of 
prohibition  in  that  behalf:  We  there- 
fore being  willing  that  the  laws  and 
customs  of  our  said  state  should  be 
observed,  and  that  our  good  and  faith- 
ful citizens  should  in  no  wise  be  op- 
pressed, do  prohibit  and  firmly  enjoin 
you  that  you  do  not  hold  plea  touching 
or  in  any  manner  concerning  the  prem- 
ises before  you,  nor  attempt,  nor  pre- 
sume to  attempt,  anything  therein  (or 
that  you  do  absolutely  desist  and  re- 
frain from  any  further  proceedings  in 
the  premises),*  until  the  next  term  of 
the  said  supreme  court,  and  the  further 
order  of  the  said  court  thereon;  and 
that  you  then  show  cause  bet  ore  our 
justices  of  our  supreme  court  of  judi- 
cature, to-wit,  on  the  day  of 

— ^—     next,     at     the  in 


the   city   of 


-,  why  you  should 


not  be  absolutely  restrained  from  any 
further  proceedings  in  the  aforesaid 
premises.  And  have  you  then  there 
this  writ.  Witness,  etc.  (teste  and  sig- 
natures in  usual  form).  Burr.  App 
574,  §1124;  Yates'  Forms  609. 

B.    Frohihition  Absolute, 

(As  in  last  form  to  the  *,  and  then 
as  follows):  and  if  you  have  pro- 
nounced any  sentence  (or  decree,  or 
order,  or  judgment,  etc.,  as  the  case 
may  be),  against  him  by  reason  of  the 
premises,  then  we  command  you  that 
without  delay  you  revoke  or  cause  it 
to  be  revoked;  and  him  the  said  A.  B. 
wholly  absolve  and  release.  And  here- 
of fail  not  at  your  peril.  Witness,  etc 
(teste  and  signature  in  the  usual  form). 
Burr.  App.  574,  S1124a. 

IV.    Betaxns. 

A.    Betum  of  the  Court  to  Writ  of 
Prohibition, 
— ^—    court,    county     of 


.     (The  people)  on  the  rela- 
tion   of  ,    district     attorney 

for  said. city  and  county,  against  the 

court  of for  said  city;  and 

A.  B. 

The  court  of  ,  held  in  and 

for,  etc.,  to  whom  is  directed  the  writ 
of  prohibition  hereto  annexed,  for  an- 
swer to  said  writ  do  certify  and  return 
(here  follows  statement  of  what  the 
court  has  done). 

In  witness  whereof  I  have  caused  the 
seal  of  the  said  court  to  be  hereunto 


affixed,  this 
18—. 


day  of 


By  the  court. 
(Signature  of  clerk.) 
2  Abb.  Forms  745. 

B.  Betum,  That  Court  Was  Without 
Jurisdiction. 

**The  justice  court  of  Leroy  Brook- 
er,  in  and  for  Wide  Hollow  precinct, 
Yakima  county,  Washington,  to  whom 
.is  directed  the  writ  prohibition  hereto 
annexed,  for  answer  to  said  writ  did 
certify  and  return:  Said  court  had 
taken  no  steps  in  said  ease  except 
notifying  the  said  parties  to  appear; 
said  court  not  being  advised  on  the 
point  of  his  jurisdiction  was  of  opin- 
ion that  he  had  no  jurisdiction,  and 
had  a  motion  beem  made  to  dismiss 
said  action,  said  court  would  have  dis- 
missed said  action,  unless  good  author- 
ity had  been  produced  to  change  the 
views  of  said  court.  Said  Hyman 
Harris,  nor  any  person  for  said  Har- 
ris, has  never  appeared  in  the  court 
of  Leroy  Brooker."  Harris  r.  Brook- 
er,  8  Wash.  138,  35  Pac.  599. 

Note. — Held  objection  to  jurisdiction 
should  have  been  raised  in  the  court 
below, 

V.     Judgments. 
A.    Judgment  Becord  on  Prohibition^ 

Pleas  before  the  justices,  etc.  (placita 

in  the  usual   form).     See  Judgment 

Becoxds  in  this  volume. 

State  of  New  York,  ss.:  The  (people 
of  the)  state  of  New  York,  sent  tc 
(the  court,  officer  or  person  to  whom 
the  writ  was  directed)  their  writ  of 
prohibition  close  in  these  words,  to-wit: 

The  people  of  the  state  of  New  York, 
etc.  (here  insert  the  writ  of  prohibition, 
I,  A). 

At  which  day  and  place  named  in 
the  return  of  the  writ  aforesaid,  before 
the  justices  aforesaid,  come  as  well  the 
said  (the  plaintiff  or  relator),  by  E.  F., 
his  attorney,  as  the  said  (the  defend- 
ant), by  G.  H.,  his  attorney;  and  the 
said  (defendant)  now  here  makes  re- 
turn to  the  said  writ,  and  shows  cause 
as  follows,  to-wit  (here  insert  the  re- 
turn verbatim). 

And  hereupon  the  said  (plaintiff) 
says  that  he,  by  reason  of  anything  in 
that  return  alleged  and  set  forth,  ought 
not  to  be  barred  or  precluded  from  hav- 
ing a  prohibition  absolute  restraining 
the  said  (court,  officer  or  person)  from 
(state  what),  because  he  saya  that*,  etc 
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(here  state  the  matters  •  relied  on). 
Wherefore  he  prays  judgment  that  the 
said  people's  writ  of  prohibition  abso- 
lute may  issue,  restraining,  etc.  (as 
above). 

And  the  said  (defendant)  says  that 
the  said  writ  of  prohibition  absolute, 
prayed  for  by  the  said  (plaintiff)  ought 
not  to  issue  because  he  says  that  (here 
state  the  facts  relied  on;  and  then  pro- 
ceed with  the  other  pleadings,  if  any, 
to  issue,  after  which  the  record  pro- 
ceeds as  on  a  mandamus.  If  judgment 
be  rendered  for  the  plaintiff,  the  entry 
will  be  as  follows): 

Therefore  it  is  considered  that  the 
people's  writ  of  prohibition  absolute 
do  issue,  restraining  ((state  whom  and 
what).  And  it  is  further  considered, 
etc.  (add  a  judgment  for  costs,  as  in 
ordinary  cases). 

(If  judgment  be  rendered  for  the  de- 
fendant, the  entry  will  be  thus): 

Therefore  it  is  considered  that  the 
said  (the  defendant)  do  go  thereof 
without  day,  etc.  And  it  is  further 
considered  that  the  people's  writ  of 
consultation  do  issue,  commanding 
(state  whom  and  what).  And  it  is 
further  isonsidered  (judgment  for 
costs).  Burr.  App.  525,  §1047a;  Yates' 
Forms  756w 

B.    Con8uUati{m,    Judgment    of,    on 
Prohibition* 
The  people  of  the  state  of  New  York, 

to  (the  court  or  officer  to  whom  the 

writ    pf   prohibition    was     directed), 

greeting: 

Whereas  A.  B.,  of  (residence  and  ad- 
dition),  hath  lately  prosecuted  and 
caused  to  bo  directed  to  you  our  cer- 
tain writ  of  prohibition,  out  of  our 
supreme  court  of  judicature,  before  the 
justices'  thereof,  at,  etc.,  that  you  should 
not  (state  what  the  writ  of  prohibi- 
tion commanded),  by  pretense  of  whieh 
prohibition  you  have  from  thence  hith* 
erto  delayed,  and  yet  do  delay  further 
to  proceed  in  (state  what),  as  we  have 
understood,  to  the  great  damage  of  C. 
D.  (name  the  other  party).  Wherefore 
the  said  C.  D.  hath  in  our  said  court, 
before  the  said  justices  thereof,  at,  etc., 
humbly  besought  us  to  grant  him  our 
aid  and  assistance  in  this  behalf;  and 
we  favorably  consenting  to  the  prayer 
of  the  said  C.  B.,  and  being  unwilling 
that  there  should  be  any  further  delay 
in  (state  the  proceeding  to  be  hastened 
by  this  writ).  Because  in  our  said  su- 
preme ^ourt;  before  the  said  justices. 


at,  etc.,  it  is  in  such  manner  proceeded 
that  it  is  considered  by  the  said  court 
that  the  said  C.  D.  may  have  our  writ 
of  consultation  to  the  said  (court  or 
officer),  our  said  writ  of  prohibition  to 
the  contrary  thereof  notwithstanding; 
whereof  the  said  A.  B.  is  convicted,  as 
appears  to  us  of  record:  We  therefore 
being  unwilling  that  the  said  C.  D. 
should,  in  any  wise,  be  injured  in  this 
behalf,  signify  to  you  our  command 
that  you  may  in  that  cause  lawfully 
proceed,  and  further  do  what  you  shall 
know  to  belong  to  you  as  (naming  the 
court  or  officer),  our  said  writ  of  pro- 
hibition to  you  directed  to  the  contrary* 
thereof  in  any  wise  notwithstanding. 

Witness,    etc.    (teste     in    the    usual 
form). 

, ,  clerks. 

G.  H.,  attorney. 

Burr.  App.  516,  §103«;  Yates'  Forms 
610. 


pBosTiTxrnoir. 

L    Affidavit,  1009 

XL    Indictment,  1009 

m.    Indictment  for  Besorting  to  Honse 
of  ni-Fame,  1010 

IV.     Indictment  for  Placing  Wife  In 
Hbnse  of  Prostitution,  1010 

L     Affidavit    for    Prostitntion    (Com- 
plaint). 

"State  of  Indiana,  Marion  county, 
city  of  Indianapolis:  Be  it  remembered, 
that  on  this  day  before  the  judge  of 
the  police  court  of  the  city  of  Indian- 
apolis personally  came  John  Shine,  who 
being  duly  sworn,  upon  his  oath  says 
that  Mary  Stanton,  a  female  person 
late  of  said  city  and  county,  on  or 
about  the  24th  day  of  August,  in  the 
year  1900,  at  and  in  the  city  and  coun- 
ty aforesaid,  did  then  and  there  un- 
lawfully frequent  and  live  in  a  certain 
house  of  ill-fame  in  said,  city,  situate 

at    number   street,    and     did 

then  and  there  unlawfully  associate 
with  certain  women  of  bad  character 
for  chastity,  to-wit,  Emma  Harris,  Lee 
Taylor,  and  did  then  and  there  com- 
mit fornication  for  hire  with  one  James 
King,  contrary,"  etc..  Stanton  v.  State, 
27  fnd.  App.  105,  60  N.  E.  999. 

n.     Indictment  for  Prostitntion   (a). 

The  complaint  charged  that  the  de- 
fendant ''was  a  common  night-walker, 
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and,  from  the  said  tenth  day  of  July 
to  the  day  of  the  filing  of  the  com- 
plaint, during  divers  nights  within  the 
time  aforesaid,  did  walk  and  ramble 
in  the  streets  and  common  highways 
ilk  the  said  city  of  Portsmouth,  at  un- 
seasonable hours  of  said  nights,  with- 
out having  any  lawful  business  and 
without  any  necessity  therefor,  against 
good  morals  and  good  manners."  State 
V,  DoweiB,  45  N.  H.  543. 

Indictmeni  for  Prostitution   (&). 

"The  grand  jury  .  .  .  further  charge 
that  .  .  .  Nora  Stokes  was  a  common 
night-walker,  and  did  walk  and  ramble 
in  the  streets  and  common  highways 
in  the  city  of  Montgomery,  in  said 
county  and  state,  at  unreasonable 
hours  of  night,  without  having  any 
lawful  business,  and  without  any  neces- 
sity therefor,  for  the  unlawful  purpose 
of  picking  up  men;  for  lewd  inter- 
course; against  good  morals  and  good 
manners,  to  the  common  nuisance  of 
all  good  people  of  the  county,  against 
the  peace,"  etc.  Stokes  v.  State,  92 
Ala.  73,  9  So.  400. 

nL      Indictment     for    Besortlng    to 
House  of  ni-Fame. 

The  information  charged  that  the  de- 
fendant "did  unlawfully  and  felonious- 
ly resort  to,  frequent,  and  become  an 
inmate  of  a  house  of  ill-fame  resorted 
to  for  the  purpose  of  prostitution  and 
lewdness,  then  and  there  situate, 
against  Che  peace  and  dignity  of  the 
state  of  Wisconsin."  State  r.  Rich- 
ards, 76  Wis.  354,  44  N.  W.  1104. 

IV.     Indictment  for  Placing  Wife  in 
House  of  Prostitution  (a). 

"The  said  Anton  Michael  Ilomaki, 
on  the  29th  day  of  March,  1905,  in 
the  county  of  Chehalis,  in  the  state 
aforesaid,  then  and  there  being  the 
husband  of  one  Sofia  Ilomaki,  did  then 
and  there  unlawfully,  wilfully  and  fel- 
oniously connive  at,  and  consent  to, 
the  placing  and  leaving  of  his  said 
wife,  Sofia  Ilomaki,  in  a  house  of  pros- 
titution, and  then  and  there  give  his 
full  consent,  and  knowing  said  house 
to  be  a  house  of  prostitution,  did  wil- 
fully and  feloniously  allow  and  permit 
his  said  wife,  Sofia  Ilomaki,  to  remain 
therein;  said  house  of  prostitution  be- 
ing known  and  designated  as  No.  411 
East  Hume  St."  State  v.  Ilomaki,  40 
Wash.  629,  S2  Pac.  873.  | 


Indictment  for  Placing  Wife  in  Some 
of  Prostitution  (h). 
The  information  charges  that  the  de- 
fendant "did  then  and  there  wilfully, 
unlawfully,  and  feloniously  connive  at, 
consent  to,  and  permit  the  placing  and 
leaving  of  one  Gertie  Baymond  Mead, 
then  and  there  and  at  all  times  here- 
in mentionf  the  wife  of  Fred  Mead,  in 
a  house  of  prostitution,  situate,"  etc. 
People  V,  Mead,  145  Cal.  500,  78  Pac 
1047. 


FTJBLIO  DBTTNEZNMEaa. 

L    Complaint  for  Public  IXmnkeDnen^ 

1010 
n.    AffldETit^  Drunk  on  Public  Street, 

1011 

C?ROSS-BEFEBENCE : 

pISOBDEEtLY   CONDUCT: 

Indictment   for  Disorderly    Conduct, 
Drunkenness. 

L     Complaint  for  DrunkenneaB  (a). 

The  cdmplaint  charged  that  the  de 
fendant  ''was  a  common  drunkard, 
having  been  intoxicated  in  the  city  of 
Providence  under  such  circumstances  as 
to  amount  to  a  violation  of  decency 
three  several  times  in  the  six  weeks  im- 
mediately previous  to  the  .date  of  the 
complaint,"  against,  etc.  State  v, 
Kelly,  12  B.  I.  535. 

Complaint  for  Drunkenness  (b). 

The  complaint  alleged  that  the  de- 
fendant ''was  and  is  a  common  drunk- 
ard, having  been  on  divers  days  and 
times  within  six  months  now  last  past, 
at  said  Framingham,  drunk  and  intox- 
icated by  the  voluntary  and  excessive 
use  of  spirituous  and  intoxicating 
liquors,  i^ainst  the  peace  of  the  Com- 
monwealth, and  the  form  of  the  statute 
in  such  cases  made  and  provided." 
Com.  V.  Boon,  2  Gray  (Mass.)   74u 

Complaint  for  DrunJcenness  (c). 

"James  Tarwater  to  the  city  of  Gal- 
latin, debtor. 

"To  violation  of  City  ordinance  No. 
14,  sec.  1,  in  relation  to  punishing  of- 
fenses against  public  morals  and  de- 
cency, twemty  dollars,  in  this,  towit: 
that  the  said  James  Tarwater  on  the 
twenty-eighth  day  of  May,  1895,  at 
the  city  of  Gallatin,  and  within  the 
limits  thereof,  did  then  and  there  un- 
lawfully appear  upon  the  streets  and 
sidewalks  and  in  the  business  houses, 
in  a  state  of  intoxication  and  dmnken- 
ness,    contrary   to   the    said   ordinance 


8ee  "How^  To  XTse  Tbis  Volume,"  Iiitroduction,  page  ▼• 


PVI8  DARREIN  CONTINUANCE,  PLEAS  OF         1011 


in  such  case  made  and  proyided,  and 
against  the  peace  and  dignity  of  said 
city."  City  of  Gallatin  v.  Tarwater, 
143  Mo.  40,  44  8.  W.  750. 

H.  Affidavit^  Dnmk  on  PaWc  Street. 
''State  of  Indiana,  Huntington  county, 
88 :  Before  John  B.  Hults,  a  justice 
of  the  peace  in  and  for  Salamonie 
township,  in  said  county.  State  of 
Indiana,  Jacob  H.  First.  Affidavit 
for  intoxication. 

Jacob  C.  Wemmer,  being  duly  sworn, 
on  his  oath  says  that  one  Jacob  H. 
First,  late  of  said  county,  on  the  20th 
day  of  November,  A.  D.  1881,  at  said 
county  and  state  aforesaid,  did  then 
and  there  unlawfully  appear  upon  the 
public  streets  of  the  town  of  Warren, 
in  said  county,  and  was  then  and  there 
found  unlawfully  in  a  state  of  intox- 
ication, contrary,  etc. 
(Signed.)  Jacob  C.  Wemmer, 

Subscribed   and   sworn   to  this  24th 
day  of  November,  1881. 

John  B.  Hults, 
Justice  of  the  Peace." 
State  V,  First,  82  Ind.  81. 

PUBLICATION.— See  Sebyicb  of  Pro- 
cess AND  Papers. 

PUBLIC  OFFIOERS.~See  Officers. 


FOBLIO   SEBVIOE   00BFOSATI0N8. 

CKOSS-REFEBENCES: 

SJminent  Domain: 

Order  cmi  Condemnation  of  Land; 

Statement  of  Object  of  Improvement, 
Petition  for  Condemnation; 

Petition   for  Condemnation  of  Land 
for  Railroad  Bridge. 
Injuries  to  Persons: 

Declaration,  Injury  Caused  by  De- 
fective Insulation  of  Electric  Light 
Wires; 

Answer,  Alleging  Failure  To  Use 
Proper  Care. 

PUIS  DABBEIN  OONTDnjAKOE, 
PLEAS  OF. 

I.    Flea  in  Bank,  1011 

n.    Flea  at  the  Oircnit^  1011 

I.    Pleading  at  Law,  Pleas  Puis  Dar- 
rein Oontinnance  (In  Bank). 

And  now  at  this  day,  that  is  to  say, 

on   the  day   of  ,   in 

this  same  term,  until  which  day  the 
plea  aforesaid  was  last  continued, 
comes  as  well  the  said  plaintiff  as  the 


said  defendant,  by  their  respective  at- 
torneys: And  the  said  defendant  saith 
that  the  said  plaintiff  ought  not  further 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him  the  said  de- 
fendant, because  he  saith  that  after 
the  last  continuance  of  this  cause  (that 

is  to  say,   after  the  day  of 

,  in  this  same  term,  from  which 

day  this  cause  was  last  continued,  and 
before  .this  day,  to-wit,  on,  etc.,  at, 
etc.  (the  venue),  (here  state  the  matter 
of  the  defense,  as  in  ordinary  cases), 
and  this  he  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  etc. 

G.  H.,  attorney  for  defendant. 
Burr.    App.    337,    |611;    3    Chit.     PI. 
1238;    Archb.   Forms   118;    Till.   Forms 
565. 

n.    Plea  PniB  Danoin  Ckmtinnance  at 
tbe  Oircnlt. 

And     now     at     this     day,     to-wit, 

on   the  day   of  ,  in 

the   year    of   our   Lord    one    thousand 

eight    hundred    and    ,   before 

,  esquire,  chief  justice  (or  be- 
fore   ,  esquire,  one  of  the  just- 
ices), of  the court  of — 

(of  the  people  of)   the  state  of  New 

York  (or  before  ,  esquire,  one 

of  the  said  judges),   at    the 

court  held  at  the  (courthouse) 

in  the  (town)  of  ■,  in  and  for 


the  county  of 


aforesaid,  comes 


the  said  defendant  by  G.  H.,  esquire, 
his  counsel,  and  says  that  the  said 
plaintiff  ought  not  further  to  maintain 
his  aforesaid  action  thereof  against 
him  the  said  defendant,  because  he  says 
that,  after  the  making  of  the  said  sev- 
eral supposed  promises  and  undertak- 
ings in  the  said  declaration  mentioned, 
and  after  the  last  continuance  of  the 
plea  aforesaid    (that  is  to  say,   after 

the day  of [the  last 

day  of  the  preceding  term]  last  past, 
from  which  day  uiitil  now,  the  action 
aforesaid  is  continued),  and  before  this 
day,  to-wit,  on,  etc.,  at,  etc.  (here  state 
the  matter  of  the  defense),  and  tbi& 
he  the  said  defendant  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  further  to  have 
or  maintain  his  aforesaid  action  thereof 
against  him,  etc.  (Annex  affidavit  of 
verification.)  Burr.  App.  337,  |612; 
Archb.  Forms  118;  TilL  Forms  565. 
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L     Indictment    Under    Common    Law 
for  Selling    Unwholesome    Beef, 

1012 

n.     Indictment  for  Expoixing  for  Sale 
and  Selling  Unwholesome    Beef, 

1010 

m.  Indictment  for  Killing  Touig  Calf 
With  Intent  To  Sell,  1012 

I.  Indictment  Under  Common'  Law, 
for  Selling  Unwholesome  Beef. 
The  grand  jurora  for  the  state  upon 
their  oath  present,  that  Samuel  Smith, 
junior,  late  of  the  county  of  Bocking- 
ham,  farmer,  on  the  eighth  day  of 
Xovember,  A.  J>,  1823,  at  Leaksville, 
in  the  county  aforesaid,  did  then  and 
there  unlawfully,  falsely,  maliciously, 
mischievously  and  deceitfully  sell  and 
dispose  of  to  one  David  Campbell  and 
others,  certain  unwholesome  and  pois- 
onous beef,  and  did  then  and  there  re- 
ceive pay  for  the  same,  to  the  great 
injury  of  the  said  David  Campbell  and 
his  family,  to  the  great  nuisance  of  the 
good  citizens  of  the  state,  and  against 
the  peace  and  dignity  of  the  state. 
State  V.  Snkith,  10  N.  C.  378. 

n.  iDdictment  for  Exposing  for  Sale 
and  Selling  Unwholesome  Beef. 
The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  county  of  Tioga,  upon  their  oath 
aforesaid,  do  present,  that  Charles  B. 

Goodrich,  late  of  the  town  of , 

on  the  twentieth  day  of  December,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-six,  at  the  town 
of  Owego  in  said  county,  knowingly, 
wilfully,  deceitfully  and  maliciously, 
did  expose  to  sale  and  did  sell  to 
divers  citizens  of  the  state  of  New 
York,  to  the  jurors  aforesaid  unknown, 
divers,  to- wit:  five  hundred  pounds  of 
beef  as  good  and  wholesome  beef  and 
food,  and  then  and  there  delivered  said 
beef  to  the  said  divers  citizens  afore- 
said: whereas  in  truth  and  in  fact  the 
said  beef  was  not  good  and  jnrholesome 
beef  and  food,  l>ut  on  the  contrary 
thereof  was  unwholesome  and  diseased, 
and  unfit  for  food,  and  not  fit  to  be 
eaten  by  man,  he,  the  said  Charles  B. 
Goodrich,  then  and  there  well  knowing 
the  said  beef  to  be  diseased  and  un- 
wholesome and  not  fit  to  be  eaten  as 
aforesaid,  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their    laws    and    their    dignity,    and 


against  the  form  of  the  statate  in  sneh 
case  made  and  provided. 

B.  P.  Tracy, 
District  Attorney. 

Goodrich  v.  People,  3  Park.  Or.  {2i. 
Y.)   622. 

Note, — There  was  a  dissenting  opin- 
ion in  this  case  on  the  ground  that 
the  indictment  failed  to  show  that  the 
meat  was  sold  for  food. 

m.  Indictment^  Shilling  Young  Cilf 
With  Intent  To  SelL 
"Knowingly,  wilfully  and  malieioos- 
ly  did  kill  a  certain  calf,  the  said 
calf  being  then-  and  there  less  thaa 
four  weeks  old,  with  intent  then  and 
tbere  the  meat  of  said  calf  to  sell," 
the  defendant  "then  and  there  well 
knowing  that  said  calf  he  as  aforesaid 
killed  was  then  and  there  less  than 
four  weeks  old.''  Com.  v,  Baymoad, 
97  Mass.  567. 

QUANTUM  MBEUIT.— «ee  AssuicpsiT. 

QUANTUM     VALEBANT.  —  See     As- 

SUMPSIT. 

QUABB      CLAUSEM     PEEGIT.— Set 
Trespass. 


QUIA    TIMET. 

CBOSS-BEFEBENCE: 
Specific  Pebformance: 
Prayer  in   Bill  by  Surety  To   Com- 
pel Specific  Performance  by  Prin- 
cipal and  for  Writ  of  Ne  Exeat. 

Bill  by  Surety  on  Bond  To  Compel  Debt- 
or To  Pay  Debt. 
Your  orator  A.  B.,  of,  etc  That 
your  orator,  at  the  special  instance  and 
request  of  C.  D.,  ox,  etc.  (one  of  the 
defendants  hereinafter  named)  joined 
with  the  said  C.  D.  in  a  certain  bond 
or  writing  obligatory,  bearing  date  the 
day    of    ,    whereby 


your  orator  and  the  said  C.  D.  re- 
spectively acknowledge  themselvea  to 
be  jointly  and  seTeralTy  held  and  boond 
to  E.  F,,  of,  etc.  (the  other  defendant 
hereinafter  named)  in  the  penal  sum  of 
$ ,  subject  to  a  condition  there- 
under written,  that  if  the  said  0.  D. 
should  well  und  truly  observe,  perform, 
fulfil,  and  keep,  all  and  every  the 
covenants  whatsoever,  which,  on  the 
part  of  the  said  C.  D.  ought  to  be 
observed,  fulfilled  and  performed^  and 
which  were  contained  in  a  certain  in- 
denture, bearing  even  date  with  the 
said  writing  obligatory,  «nd  made  be- 
tween the  said  C.  D.  of  the  one  part, 
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and  the  said  E.  F.  of  the  other  part, 
according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  then  the 
said  bond  or  obligation  should  be  void. 
And  jonr  orator  farther  showeth  unto 
your  honor,  that  the  said  indenture  in 
the  said  writing  obligatory  mentioned, 
and  which  bore  even  date  therewith, 
was  made  between  the  said  E.  F.  of 
the  one  part,  and  the  said  0.  D.  of  the 
other  part;  and  the  said  E.  F.  did 
thereby  demise,  lease,  set,  and  to  farm 
Jet,  unto  the  said  G.  D.,  his  executors, 
administrators,  and  assigns,  all  that 
messuages^  etc.  (Here  state  the  sub- 
ject of  the  demise).  To  hold  the  same, 
with  the  appurtenances,  unto  the  said 
C.  !>.,  his  executors,  administrators,  and 

assigns,    from    the    day     of 

,  then  last  past,  to  the  full  end 

and  term  of years  thence  next 

ensuing,  and  fully  to  be  complete  and 
ended;  yielding  and  paying  therefor, 
yearly,  and  every  year,  unto  the  said 
E.  F.,  his  heirs  and  assigns  the  dear 
yearly  rent  or  sum  of  $ ,  pay- 
able CD  the  first  day  of  January  in 
each  year.  And  the  said  C.  D.  did,  in 
and  by  the  said  indenture,  for  himself, 
his  executors,  administrators,  and  as- 
signs, covenant,  promise,  and  agree  to 
and  with  the  said  E.  F.  his  heirs  and 
assigns  (amongst  other  things)  in  man- 
ner following;  that  is  to  say,  that  from 
and  after  the  said  messuage,  etc.,  etc., 
should  have  been  put  in  good  and  ten- 
antable  repair,  by  and  at  the  expense 
of  the  said  E.  F.,  his  heirs  or  assigns, 
he  the  said  G.  D.,  his  executors,  admin- 
istrators, and  assigns,  should  and  would 
during  the  said  continuance  of  the  said 
demise,  at  his  and  their  own  costs  and 
charges,  support,  uphold,  and  keep  the 
said  messuage,  etc.,  etc.,  in  good  and 
tenantable  repair,  order,  and  condition, 
and  BO  leave  the  same  at  the  expira- 
tion, or  other  sooner  determination  of 
the  said  term,  as  by  the  said  inden- 
ture, reference  being  thereunto  had, 
will  appear.  And  your  orator  further 
showeth  unto  your  honors,  that  the 
said  G.  D.,  under  and  by  virtue  of  the 
said  indenture,  entered  into  and  upon 
the  said  demised  premises,  and  became 
and  was  possessed  thereof  for  the  term 
so  granted  to  him  as  aforesaid,  and 
the  said  E.  F.  put  the  said  messuage, 
etc.,  etc.,  into  good  and  tenantable  re^ 
pair  at  his  own  expense;  and  your 
orator  therefore  hoped  that  the  same 
would  have  been  so'  kept  by  the  said 


G.  D.  during  the  continuance  of  the 
said  demise,  and  left  by  him  at  the 
expiration  thereof;  and  that  he  would 
have  performed  all  the  other  covenants 
in  the  said  indenture  contained,  and  by 
and  on  the  lessee's  part  and  behalf  to 
be  kept,  done  and  performed,  and  have 
freed  and  discharged  your  orator  from 
all  liability  in  respect  of  the  said  bond. 
But  now  so  it  is,  may  it  please  your 
honors,  the  said  G.  D.,  acting  in  con- 
cert with  the  said  E.  F.,  and  combin- 
ing, etc.,  has  not,  as  is  alleged  by  the 
said  E.  F.,  kept  and  left  the  said  mes- 
suage, etc.,  etc.,  in  good  and  sufficient 
tenantable  repair,  according  to  his  said 
covenant,  and  the  said  E.  F.,  therefore 
threatens  and  intends  to  proceed 
against  your  orator,  on  the  said  bond, 
for  the  amount  of  the  damages  which 
he  alleges  he  has  sustained  by  breach 
of  such  covenant  by  the  said  G.  D.  as 
aforesaid;  and  the  said  G.  D.,  although 
often  requested  by  your  orator  so  to 
do,  refuses  to  protect  and  indemnify 
your  orator  against  any  loss  or  liability 
which  your  orator  may  sustain  or  be 
put  unto  by  joining  in  such  bond  as 
aforesaid. 

And  that  the  said  G.  D.  may  be  de- 
creed by  this  honorable  court  forth- 
with to  pay  and  satisfy  the  said  E.  F. 
any  demand  which  he  may  have  against 
your  ore  tor  as  co-obligor  with  the  said 
G.  D.  in  such  bond  as  aforesaid,  on 
account  of  the  breach  for  non-perform- 
anc6  of  the  said  covenant,  or  of  the 
several  other  covenants  contained  in 
the  said  indenture  of  demise,  on  the 
part  and  behalf  of  the  lessee  to  be 
kept,  done,  and  performed,  or  any  of 
them,  or  otherwise  howsoever,  under 
and  by  virtue  of  the  said  bond;  and 
that  your  orator  may  be  indemnified 
and  discharged  by  the  said  G.  D.  from 
all  loss  and  liability  whatsoever  in 
respect  thereof.  (And  for  general  re- 
lief.) May  it  please  your,  etc.  (end 
by  praying  subpoena  against  the  said 
G.  D.  and  E.  F.)  3  Dan.  Gh.  PI.  ft  Pr. 
(Perkins*  ed.)  2071. 
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TV,  Cr088-eoini>Uint»  Setting  Up  Title 
in  Defendant^  1014 

L  Complaint  To  Compel  the  Detenni- 
nation  of  Claims  to  Beal  Prop- 
erty. 

I.    That   on   the  


—  day  of 

,  18 ,  one  M.  N.  was  seized 

in  fee  simple  (or  otherwise)  and  pos- 
sessed of  the  following  described  prem- 
ises: (particular  description  of  prem- 
ises). 

(Where  plaintiff  claims  by  descent 
or  devise.)  II.  That  on  that  day, 
being  so  seized  and  possessed,  said  M. 
N.  £ed,  leaving  the  plaintiff  his  sole 
heir    (or    leaving    his    last    will    duly 

made,  which  was  on  the  day 

of  ,  18 y  duly  proved  and 

admitted  to  probate  by  the  surrogate 
of  county,  which  will  con- 
tained a  devise  to  the  plaintiff  of 
said  premises,  or,  of  an  estate  for  life, 
or  otherwise,  in  said  premises;  of  which 
the  following  is  a  copy:  (copy  of  de- 
vise). 

(Or,  where  he  claims  by  grant.)  IL 
That  on  that  day,  being  so  seized  and 
possessed,  said  M.  N.,  by  his  deed  un- 
der his  hand  and  seal,  dated  on  that 
day,  duly  bargained,  sold,  and  con- 
veyed said  premises  to  the  plaintiff. 

m.  That  as  such  heir  (or  devisee, 
or  grantee),  the  plaintiff  has  an  estate 
therein  in  fee  (or  for  life,  or  for 
years). 

IV.  That  said  premises  now  are,  and 
at  and  for  three  years  before  the  time 
of  bringing  this  action,  were  in  the 
actual  possession  of  the  plaintiff  (or 
at  the  time  of  bringing  this  action, 
were  in  the  actual  possession  of  the 
plaintiff,  and  for  three  years  next  pre- 
vious were  in  the  actual  possession  of 
the  plaintiff  and  the  said  M.  N.) 

V.  That  the  defendant  unjustly 
claims  title  to  said  premises,  in  fee  (or 
to  an  estate  for  life  in  said  premises, 

or  to  an  estate  for  years  in 

said  premises). 

Wherefore  the  plaintiff  demands 
judgment,  that  the  defendant,  and  all 
persons  claiming  ^under  him  by  title 
accruing  subsequently  to  the  commence- 
ment of  this  action,  be  forever  barred 
from  all  claim  to  any  estate  of  in- 
heritance or  freehold,  or  to  any  term- 
of  years  not  less  than  ten,  in  the  said 
premises;  and  for  costs  of  this  action. 
1  Abb.  Forms  610. 


n.    Complaint  To  Remove  a  Mortgage 
Which  Is  a  Clond  Upon  Titlei 

L  That  the  plaintiff  is  the  owner 
in  fee  simple  iof  the  following  de- 
scribed premises,  situated  in  

(description). 

n.  (Allege  the  making  of  the  mort- 
gage, or  other  apparent  lien,  .stating 
facts  which  show  that  on  its  face  it 
appears  valid,  and  that  in  fact  it  is 
void.     See  other  forms). 

m.    That  said  mortgage  was,  on  the 

day  of ,  18 ,  duly 

recorded  in  the  office  of  the  clerk  (or 

register)  of  said  county,  in  book 

of  mortgages,  p.  -,  and  still  re- 
mains unsatisfied  of  record,  and  a  cloud 
upon  the  plaintiffs'  title. 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant  give  up 
said,  mortgage  to  be  canceled,  and  that 
the  same  be  satisfied  of  record;  and  for 
the  costs  of  this  action.  1  Abb.  Forms 
587. 

UL    Complaint^  Action  To  Qolet  Title. 

"1.  That  the  plaintiffs  are  now  and 
for  a  long  time  have  been,  and  are 
entitled  to  be,  in  the  possession  of  cer- 
tain real  property,  situated,  lying,  and 
being  in  the  county  of  Laramie  and 
state  of  Wyoming,  known  and  described 
as  follows,  to- wit:  Lot  numbered  one 
in  section  numbered  twenty-three,  in 
township  numbered  fourteen,  north  of 
range  numbered  sixty-seven,  west  of 
the'  sixth  principal  meridian." 

"2.  That  the  said  plaintiffs  claim 
title  in  fee  to  the  said  premises,  and 
that  the  defendant  aforesaid  claims 
an  estate  or  interest  therein  adverse 
to  the  said  plaintiffs." 

''3.  That  the  claim  for  said  defend- 
ant is  without  any  right  whatever,  and 
that  the  said  defendant  has  not  any 
estate,  right,  title,  or  interest  whatso- 
ever in  said  land  or  premises,  or  any 
part  thereof."  Durell  v.  Aobott,  6 
Wyo.  265,  44  Pac.  647. 

IV.  CroflB-complaint;  Setting  Up  Title 
in  Defendant. 
"The  said  defendant,  Belief  Jack- 
son, by  way  of  cross-complaint  against 
said  plaintiff,  avers  and  charges,  that 
this  defendant  is  the  owner,  and  in  the 
possession  by  himself,  and  his  agents 
and  lessees,  of  the  following  real  es- 
tate in  Tippecanoe  county,  Indiana,  to* 
wit:"  (description);  "that  said  real 
estate,  so  owned  by  said  defendant  as 
aforesaid,  is  of  great  value,  to-wit,  of 
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the  value  of  ten  thousand  dollars.  Said 
defendant  further  avers,  that  said 
plaintiff,  by  virtue  of  the  pretended 
deed  set  out  in  his  second  paragraph 
of  complaint,  or  hy  some  other  paper 
"writing,  the  character  or  nature  of 
"Which  IS  to  this  defendant  unknown, 
claims  to  hold  title  to  said  real  estate, 
which  said  claim  of  title  is  adverse  to 
the  right  and  title  of  this  defendant 
to  said  real  estate,  and  which  said 
claim  of  title,  so  made  by  the  said 
plaintiff  to  said  real  estate,  is  un- 
founded, and  that  the  same  operates  as 
a  cloud  upon  the  title  of  this  defend- 
ant. Wherefore  the  defendant  prays 
judgment  and  decree  of  the  court,  that 
the  title  of  this  defendant  in  and  to 
said  real  estate  be  quieted,  and  that 
the  cloud  upon  his  title  made  by  the 
unfounded  claim  of  said  plaintiff  be 
removed,  and  for  general  relief."  Coop- 
er r.  Jackson,  71  Ind.  244. 

QUO  WABBANTO. 

I.    Infoimatioiu,  1015 

A.  Against  Individual,  1015 

B.  Against  Corporation,  1015 
XL    Plea^  1016 

m.    Judisment  Record,  1016 

IV«  Demurrer  for  Want  of  Attorney- 
General  as  Party  to  Quo  War- 
ranto, 1017 

v.    Process  in  Qno  Warranto,  1017 

TI.  Order  To  Show  Cause  for  Leave 
To  File  Information,  1017 

I.    Informations. 

A.    Information    in    Nature    of    Quo 
Warranto     Against     an     Indi- 
vidual. 
county,  ss.':     J.  V.  B.,  at- 
torney general  of  (the  people  of)   the 
state  of  New  York,  who  sues  for  the 
said  (people)  in  this  behalf,  comes  here 

into  the  court  of of 

the  said   (people),  before  the  justices 

thereof,  at  the  — r- in  the  city  of 

,  on  the '■ day  of , 

in  January  term,  in  the  year  one  thousand 
eight    hundred   ,   and   for   the 


said  (people  of  the)  state  of 

at  the  relation  of  A.  B.,  of  the  (town) 

of  ,   in   the  county  aforesaid, 

according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  gives 
the  said  court  here  to  understand  and 
be  informed  that  C.  D.,  of  (the  said 
town  and  county)  for  the  space  of  (one 
month  and  upwards),  now  last  past, 
bath  held^  used  and  exercised^  and  still 


doth  hold,  use  and  exercise  the  office 
of  sheriff  of  the  said  county  (or 
constable  of  the  said  town)  of 
f  without  any  legal  election,  ap- 
pointment, warrant  or  authority  what- 
soever therefor:  and  the  said  attorney 
general  further  gives  the  court  here 
to  understand  and  be  informed  that  at 
an  election  for  (state  what  officers), 
held,  etc.  (state  the  time  and  place  of 
election),  the  said  A.  B.  was  duly 
elected  and  chosen  sheriff  of  the  said 
county  of (or  one  of  the  con- 
stables for  the  said  town  of  ) 

and  that  the  said  A.  B.  hath  ever  since 
been,  and  still  is,  rightfully  entitled 
to  hold,  use  and  exercise  the  said 
office;  which  said  office  of  the  sheriff 
of  the  county  (or  constable  of  the 
town)  aforesaid,  the  said  C.  D.,  during 
all  the  time  aforesaid  (or  since  the 
time  of  the  said  election),  hath 
usurped,  intruded  into,  and  unlawfully 
held  and  exercised,  and  still  doth  usurp 
intrude  into,  and  unlawfully  hold  and 
exercise,  to- wit,  at  (the  town  and  in 
the  county)  aforesaid,  in  contempt  of 
the  people  o^f  the  state  of  New  York, 
and  to  their  great  damage  and  prej- 
udice. 

Whereupon  the  said  attorney  general 
prays  the  advice  of  the  court  here  in 
the  premises,  and  for  due  process  of 
law  against  the  said  C.  D.  in  this  be- 
half to  be  made,  to  answer  to  the  said 
people,  by  what  warrant  he  claims  to 
hold,  use,  exercise  and  enjoy  the  afore* 
said  office  of  (sheriff),  etc. 

J.  V.  B.,  attorney  general. 

Burr.  App.  522,  |1045. 

B.  Information  in  Nature  of  Quo 
Warranto  Against  Corporation, 

county,  ss.:  J.  V.  B.,  at- 
torney genera]  (of  the  people)  of  the 
state  of  New  York,  who  sues  for  the 
said  (people)  in  this  behalf,  comes  here 

before    the    justices   of   the   

court  of of  the  same  (people). 


on  the 


day  of 


one 


thousand  eight  hundred  and , 

in  this  same  term  of y  and  for 

the  said  (people)  gives  the  said  court 
here  to  understand  and  be  informed 
that  (the  directors  and  company  of 
the  B.  ft  B.  turnpike  road),  to- wit,  at 
Albany,  in  the  county  of  Albany,  for 
the  space  of  (five  years)  now  last  past 
and  upwards,  have  used  and  still  do 
use,  without  any  warrant,  grant  or 
charter,  the  following  liberties,  privil- 
eges and  franchises,  to-wit,  that  of  be- 
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ing  a  body  politic  and  corporate  in 
law,  fact  and  name,  by  the  name  of 
(the  directors  and  company  of  the  B. 
&  B.  turnpike  road),  and  by  the  same 
name  to  plead  and  be  impleaded,  to 
answer  and  to  be  answered  unto;  and 
also  the  following  liberties,  privileges 
and  franchises,  to-wit,  that  of  con- 
structing and  maintaining  a  turnpike 
road,  beginning  at  a  certain  point  in 
the  county  of  G.,  and  terminating  at 
a  certain  other  point  in  the  county  of 
A.,  and  of  levying,  collecting  and  re- 
ceiving tolls  from  all  persons  using 
suoh  road:  all  which  said  liberties, 
privileges  and  franchises  the  directors 
and  company,  etc.,  aforesaid,  during  all 
the  time  aforesaid,  have  usurped,  and 
still  do  usurp,  upon  the  said  people, 
to  their  great  damage  and  prejudice: 
Whereupon  the  said  attorney  general 
prays  the  advice  of  the  said  court  in 
the  premises,  and  due  process  of  law 
against  the  directors  and  company  of 
the  B.  &  B.  turnpike  road  aforesaid, 
in  this  behalf  to  be  made,  to  answer 
to  the  said  people,  by  what  warrant 
they  claim  to  have,  use  and  enjoy  the 
liberties,  privileges  and  franchises 
aforesaid. 

J.  V.  B.,  attorney  general. 
Burr.  App.  522,  §1046. 

n.    Plea  to  an  Infomuirtion  Against  a 
Corporation. 

And  the  said  the  directors  and  com- 
pany of  the  B.  &  B.  turnpike  road,  by 
G.  H.,  their  attorney,  having  heard 
the  said  information  read,  complain 
that,  under  color  of  the  premises  in 
the  said  information  contained,  they 
are  greatly  vexed  and  disquieted,  and 
this  by  nt>  means  justly;  because,  pro- 
testing that  the  said  information  and 
the  matters  therein  contained  are  in- 
sufficient in  law,  and  that  they  need 
not,  nor  are  they  obliged,  by  the  law 
of  the  land  to  answer  thereunto,  yet 
for  plea  in  this  behalf„  the  said  di- 
rectors, etc.,  say  that  by  a  certain  act 
of  the  legislature  of  the  people  of  the 
state  of  New  York,  passed,  etc.  (date 
of  passage  of  act),  entitled  ''An  act 
to  incorporate,  etc."  (title  of  the  act), 
they  the  said  directors,  etc.,  were  or* 
dained,  constituted  and  declared  to  be 
a  body  corporate  and  politic  in  fact 
and  in  name,  by  the  name  of  the 
directors  and  company  of  the  B.  &  B. 
turnpike  road,  for  the  purposes  of  con- 
structing a  turnpike  road,  etc.  (accord- 


ing to  the  fact)>  and  that  by  Tirtne  of 
such  act  of  the  legislature,  they  are  a 
body  politic  and' corporate,  in  £act  and 
in  name,  entitled  to  use  the  liberties, 
privileges  and  franchises  granted  to 
them;  and  for  all  the  time  mentioned 
in  the  said  information  have  used  the 
same,  and  particularly  the  liberty,  priv- 
ilege and  franchise  of  constructing  a 
turnpike  road,  etc.  (describing  it,  and 
stating  such  other  facts  as  are  neces- 
sary to  show  by  what  warrant  the  cor- 
poration has  acted;  and  concluding 
thus):  Without  this,  that  the  said 
the  directors,  etc.',  during  all  or  any 
part  of  the  time  mentioned  in  the  said 
information,  have  usurped  and  still  do 
usurp  the  said  liberties,  privileges  and 
franchises,  mentioned  in  the  said  in- 
formation, or  any  of  them,  upon  the 
said  people  of  the  state  of  New  York, 
in  manner  and  form  as  by  the  said 
information  is  above  supposed;  all 
which  several  matters  and  things  they, 
the  said  the  directors,  etc.,  are  ready 
to  verify,  etc.  Whereupon  they  pray 
judgment,  and  that  the  aforesaid  liber- 
ties, privileges  and  franchises,  by  them 
claimed  in  manner  aforesaid,  may  be 
allowed  and  adjudged  to  them,  the  said 
directors  and  company  of  the  B.  &  R. 
turnpike  road;  and  that  they  may  be 
dismissed  and  discharged  by  the  court 
here,  of  and  from  the  premises  above 
charged  upon  them,  etc.  Burr.  App. 
568,  §1107. 

m.    Judgment  Record  on  Inf  onnatton 
in  Nature  of  Qoo  Waxranta 

Pleas  before  the  justices,  etc  (plaeita 
in   the  usual  form,  of  the  term  of 
issue  or  judgiflent), 
county,  ss.:    Be  it  remem- 
bered  that   heretofore,  to-wit,   on   the 

day  of  in  

term,  now  last  past  (or  in  the  same 
term,  the  term  of  filing  the  informa- 
tion), before  the  justices  aforesaid,  at 

the  in  the  city  of  , 

came  (or  comes)  J.  V.  B.,  attorney 
general    (of  the  people)    of  the  state 

of   ^   who    sues    for   the    said 

(people)  in  this  behalf,  and  for  the 
said  people,  at  the  relation  of  A.  B.. 

of  the  town  of  ^  in  the  said 

county  of  ,   according  to   the 

form  of  the  statute  in  such  case  made 
and  provided,  brought  (or  brings)  into 
the  said  court,  before  the  aforesaid 
justices  thereof,  then  there  (or  now 
here)  a  certain  information  in  the  na- 
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tnre  of  a  que  warranto  against  C.  D., 
of  the  (said  town  and  county  afore- 
said), which  said  information  follows 
in  these  words,  that  is  to  say: 

eounty,  ss.:  J.  V.  B.,  at- 
torney general  of  the  people  of  the 
state  of  New  York,  who  sues,  etc.  (copy 
the  information  to  the  end,  and  if  an 
issue  in  fact  have  been  taken,  copy 
the  plea  and  other  pleadings  to  issue; 
then  the  order  for  trial  in  the  usual 
form;  then  enter  the  postea  showing 
the  finding  of  the  jury,  and  then  eon- 
elude  with  award  of  judgment  as  fol- 
lows) : 

Therefore  it  is  considered  that  the 
said  C.  D.  be  ousted  and  altogether 
€zcluded  from  the  office  of  sherSf  (or 
elerk)  of  the  county  of afore- 
said; and  also  that  the  said  A.  B,  (the 
relator,  or  that  the  said  J.  Y.  B.,  attor- 
ney general  of  the  people  aforesaid) 
do   recover   against    the    said    C.    D, 

dollars  (judgment  for  costs). 

And  it  is  further  considered  and  ad- 
judged that  the  said  A.  B.  is  right* 
fully  entitled  to  the  said  office  of  sher- 
iff, etc.  (as  above),  and  to  take  upon 
himself  the  execution  thereof.  (And 
it  is  further  considered  and  adjudged 
that  the  said  C.  D.  do  pay  to  the  peo- 
ple of  this  state  a  fine  of  (one  thou- 
sand) dollars,  etc.  Burr.  App.  525, 
11048;  6  Wentworth's  PI.  234. 

IV.  Demnrrer  for  Want  of  Attorney- 

General  as  Party  to  Qao  War- 
ranto. 
''(1)  That  said  plaintiffs  have  not 
legal  capacity  to  sue  in  this  action,  it 
appearing  from  said  petition  that  in 
said  action  the  county  attorney  of  said 
county  or  the  attorney-general  of  the 
state  of  Kansas  are  the  only  persons 
authorized  to  sue;  (2)  that  there  is  a 
defect  of  parties  plaintiff  !n  this:  that 
said  action  should  have  been-  brought 
by  the  county  attorney  of  said  county 
or  the  attorney-general  of  the  state 
of  Kansas;  (3)  the  petition  of  the 
said  plaintiff  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action*" 
Miller  v,  Palermo,  12  Kan.  14. 

V.  Process  in  Quo  Warranto. 

"The  territory  of  New  Mexico  to  Sin- 

fleton  M.  Ashenfelter,  greeting: 
i^hereas,  Wm.  Breeden,  attorney-gen- 
eral for  the  territory  of  New  Mexico, 
on  the  relation  of  Edward  C.  Wade, 
hath  filed  in  the  district  court  for 
the  Third  judicial  district  of  the  ter- 


ritory of  New  Mexico,  sitting  within 
and  for  the  county  of  Sierra,  by  leave 
of  the  court,  an  information  in  the 
nature  of  a  quo  warranto,  alleging  and 
charging  that  you^  the  said  Singleton 
M.  Ashenfelter,  have  unlawfully 
usurped,  intruded  into,  and  held  the 
office  of  district  attorney  for  the  third 
judicial  district  of  the  territory  of  New 
Mexico,  and  unlawfully  exercised  the 
powers  and  functions  thereof,  and  that 
you,  the  said  Singleton  M.  Ashenfelter 
still  unlawfully  hold  said  office,  and 
exercise  the  poweYs  and  functions  there- 
of, without  any  authority  of  law,  and 
to  the  exclusion  of  the  said  Edward  G. 
Wade,  who,  it  is  alleged,  is  the  legally 
appointed  district  attorney  for  said 
district,  and  lawfully  entitled  to  the 
possession  of  said  office,  and  to  hold 
and  to  enjoy  and  to  exercise  the  pow- 
ers and  functions  thereof;  therefore 
you,  the  said  Singleton  M.  Ashenfel- 
ter, are  hereby  commanded  that,  laying 
all  other  matters  and  things  aside,  you 
do  appear,  at  ten  o'clock  a.  m.  on 
Wednesday,  November  18,  1885,  before 
the  said  district  court,  now  sitting  in 
said  county  of  Sierra,  at  the  court 
house  of  said  oounty,  then  and  there 
to  answer  unto  said  information  con- 
cerning the  matters  therein  alleged  and 
charged  against  you,  and  observe  what 
the  said  court  shall  direct  in  this  be- 
half. And  this  you  do  under  penalty 
of  the  law,  and  on  pain  of  such  judg^ 
ment  and  other  pr^ocess  as  said  court 
shall  award. 

Witness  the  Hon.  Wm.  F.  Henderson, 
associate  justice  of  the  supreme  court 
of  the  territory  of  New  Mexico,  and 
judge  of  the  Third  judicial  district 
court  thereof,  and  the  seal  of  said 
court,  this  seventeenth  day  of  Novem- 
ber, A.  D.  1885. 
(Seal.)      George  B.  Bowman,  clerk." 

Territory  V,  Ashenfelter,  4  N.  M.  93, 
12  Pac.  879. 

VX  Order  To  Show  Oanse  for  LeaTa 
To  File  Infoxmatlon. 
*' October  term,  A.  D.  1899,  to- wit, 
October  24,  A.  D.  1899,  upon  motion 
of  Henry  Ridgely,  Jr.,  esquire,  to  the 
superior  court  of  the  state  of  Delaware 
in  and  for  Kent  county,  a  rule  is 
granted  on  him"  (naming  the  said  de- 
fendants) ''to  appear  and  be  before 
the  judges  of  our  said  superior  court  of 
the  state  of  Delaware,  in  and  for  Kent 
county,  at  Dover,  on  Friday,  the  27th 
day   of   October,   A.   D.   1899,  at  ten 
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o'cloek  a.  m.,  to  sliow  cause  if  any 
you  have  why  leave  should  not  be 
granted  to  Robert  C.  White,  attorney- 
general  of  the  state  of  Delaware,  to 
file  an  information  against  you"  (nam- 
ing the  defendants)  ''in  the  following 
words  and  figures,  to- wit:"  State  t>. 
Hancock,  2  Penne.  (Del.)  252. 

Note. — ^"You  either  file  the  infor- 
mation without  leave  or  you  ask  for  a 
rule  to  show  cause  why  leave  should 
not  be  granted." 


BAILBOADS. 

L    Oomplaliit  for  Loss  of  €k>odfl^  1018 

n.  Oomplaint  for  Failure  To  Deliver 
in  Beasonable  Time,  1019 

m.  Oomplaint  To  Secorer  Back  XSz- 
ceee  of  Freight  Exacted,  1019 

IV.  OomiOaint^  Destmctioii  of  Adjoin- 

ing Property  by  Sparks,  1020 

V.  Itadictment  for  Placing  Obatmction 

on  Track,  1020 
VL     Indictment  Against  Bailroad  for 

Obetroctlng  Hii^way  Witb  Oars, 

1021 
VIL      Indictment^     Attempted     Train 

Bobbery,  1021 

Vm.     Indictment^  2>istiirbing  Fixture 

Attached    to    Bailroad    Switch, 

10(21 

CBOSS-REFEKBNOES: 

Assault  and  Battert: 

Answer,    Bemoving    From    Bailroad 
Car  for  Non-payment  of  Fare. 
Bills  and  Answers: 

Answer    by    Common    Carrier    That 
Goods  Were  Lost  by  Bisk  Excluded 
by  Contract; 
Death  by  Wrongful  Act: 

Complaint  Against  Bailroad  by  Per- 
sonal Bepresentative  for  Negli- 
gence Causing  Death; 

Complaint,  Death  by  Wrongful  Act 
Setting  Out  Defect; 

Notice  of  Injury  to  Bailroad  Com* 
pany. 

INJUNCTIONS: 

Injunction  Against  Authorizing  Lay- 
ing of  Baih-oad  in  City  street. 
Injuries  to  Persons: 

Declaration,  Being  Bun  Over  While 
on  Track; 

Complaint,  Injury  to  Employe  by  De- 
fective Appliance; 

Complaint,  Injuries  Beceived  at 
Grade  Ctossing; 

Complaint,  Injuries  Caused  by  Train 
Falling  Through  Bridge; 


Complaint,  Injuries  Sustained  by 
Sudden  Start  of  Train; 

Answer,  Failure  To  Observe  the  Ap- 
proach of  Train; 

Answer,  Setting  Up  ''Act  of  God." 
Malicious  Mischief: 

Indictment   for   Pladng  Obstruction 
on  Bailway  Track. 
Mandamus: 

Petition  by    Attorney    General     for 
Writ  Bequiring  Stopping  of  Trains 
at  Particular  Station. 
Master  and  Servant: 

Complaint  for  Wrongful  Discharge 
After  Agreement  To  Employ  in 
Consideration  of  Belease  for  Per^ 
sonal  Injuries. 

Complaint  By  Servant  of    Bailroad^ 

<    Injured  By  Defective  Maehinery. 
Negligence: 

Complaint  Against  Bailroad,  Cross- 
ing Accident; 

Complaint  Against  Bailroad  for  Kill- 
ing Cattle. 
Passengers: 

Complaint  Against  Bailroad  for  In- 
juries to  Person; 

Oomplaint,  Wrongfully  Ejecting  Pas- 
senger From  Train. 

L    Oomplaint  Against  Conunon  Oanier 
for  Loss  of  Ooods  (a). 

I.  That  at  the  times  hereinafter  men- 
tioned, the  defendant  was  a  common 
carrier  (or,  the  defendants  were  eom- 
mon  carriers,  doing  business  as  such 
as  partners,  under  the  firm  of  Y.  Z. 
&  Co.,  or,  were  common  carriers,  joint- 
ly interested  as  such),  of  *  goods,  for 
hire,  between  the  places  hereinafter 
mentioned. 

n.     That  on  the    day   of 

f  18 — — ,  at  ,  in  con- 
sideration of  the  sum  of dol- 
lars then  paid  (or,  agreed  to  be  paid) 
to  him  by  the  plaintiff  (or,  of  a  reason- 
able compensation  then  agreed  to  be 
paid  to  him  by  the  plaintiff,  or,  in 
consideration  that  the  plaintiif  deliv- 
ered to  the  defendant  certain  i^Qods 
hereinafter  mentioned),  the  defendant 

agreed  safely  to  carry  to ,  and 

there  deliver  to  ■  ,  or  order  (or 

otherwise,  as  the  case  was),  certain 
goods,  the  property  of  the  plaintiff,  of 
the  value  of  dollars,  consist- 
ing of  (here. briefly  describe  the  goods), 
which  the  plaintiff  then  and  there  de- 
livered to  the  defendant,  who  received 
the  same  upon  the  agreement  and  for 
the  purposes  before  mentioned. 

m.     That    the  defendant   dad    not 


See  "How  To  Use  This  Volume/'  Introdnction,  iMkge  ▼• 


RAILROADS 


1019 


safely  carry  and  deliver  the  said  goods 
pursuant  to  said  agreement   (although 

on  the day  of y  18—-, 

at :-,  the  plaintiff,  or,  said  con- 
signee, demanded  the  same  of  him); 
but,  on  the  contrary,  the  defendant  so 
negligently  conducted  and  so  misbe- 
haved, in  regard  to  the  same  in  his 
calling,  as  carrier,  that  they  were 
wholly    lost   to  (the   plaintiff,    tx>    his 

damage dollars.  1  Abb.  Forms 

405. 

Complaint  Agahui  Common  Carrier,  for 
Loss  of  Goods  (&). 
L     (As  in  preceding  form.) 

n.     That    on    the  day   of 

,  18 ,  one.M.  N,  delivered 

to  the  defendants,  ahd  they,  as  such  car- 
riers, received  certain  goods,  the  prop- 
erty of  the  plaintiff,  to- wit   (describe 

the  goods),  of  the  value  of  

dollars,  to  be  by  the  defendants  safely 
earned  to  ,  and  there  deliv- 
ered to  ,  for  a  reasonable  re- 
ward to  be  paid  by  there-^ 

for. 

in.  That  the  defendants  did  not 
safely  carry  and  deliver  said  goods; 
but,  on  the  contrary,  so  negligently 
conducted,  and  so  misbehaved  in  re- 
gard to  the  same  in  their  said  calling 
as  carriers,  that  the  same  were  wholly 
lost  to  the  plaintiff,  to  his  damage 
dollars.    1  Abb.  Forms  406. 

XL     Oomi^aint  Against  Oomxnon  Car- 
rier  for  Failure  To  DeUver  in 
Reasonable  Time,    With   Special 
Damage. 
I,     That  the  defendants  are  a  cor- 
poration,   created    by    and    under    the 
laws  of  this  state,  organized  pursuant 
to  an  act  of  the  Legislature,  entitled 
''An  Act  to  Authorize  the  Formation 
of  Bailroad  Corporations,  and  to  Reg- 
ulate the  Same,"  passed  April  2,  1850, 
and  the  acts  amending  the  same;  and 
at  the  times  hereinafter  mentioned,  be- 
ing such  corporation,  were  common  car- 
riers of  *  goods  for  hire,  betweeil  the 
places  hereinafter  mentioned. 

n.     That    on    the  day  of 

,  18—,  at ,  at  about 

11  o'clock  p.  m.,  in  consideration  of 
the  sum  of  '  dollars  then  and 

there  paid  (or,  for  a  reasonable  com- 
pensation agreed  to  be  paid)  to  them 
by  the  plaintiff,  the  defendants  agreed 

to  carry  to ,  and  there  deliver 

to  the  plaintiff,  within  a  reasonable 
time  after  the  receipt  thereof  by  them 
aa  aforesaid,  one  hundred  cans  of  milk, 


the   property  of   the   plaintiff,  of   the 

value  of  dollars,   which  the 

plaintiff  then  and  there  delivered  to 
the  defendants,  who  received  the  same 
upon  the  agreement  and  for  the  pur- 
poses aforesaid. 

m.     That  hours  was  then 

the  usual  time  occupied  by  the  trains 
of  the  defendants  in  going  from 
to  f  and  was  a  rea- 
sonable time  for  the  transportation  of 
said   milk : 

IV.  That  the  defendants  failed  to 
deliver  the  same  within  that  time^  pur- 
suant to  their  agreement;  but,  on  the 
contrary,  so  negligently  and  carelessly 
conducted,  and  so  misbehaved  in  re- 
spect to  the  same,  in  their  calling  as 
carriers,  that  they  failed  to  deliver  it 

until  hours   (or,  days)   after 

it  was  delivered  to  them  as  aforesaid. 

V.  That  by  reason  of  said  delay  the 
milk  became  sour  and  unmarketable,  to 

the  damage   of   the   plaintiff  

dollars.    1  Abb.  Forms  411. 

m.  Complaint  by  Owner  of  Ck>od8 
Against  Common  Carrier  To  Be- 
cover  Back  Ezceas  of  Freight 
Exacted. 

L     That    on    the    day  of 

18 ,      the      defendants 


agreed  with  this  plaintiff  to  transport 
from  to  ,  and  to  de- 
liver there  to  him  certain  goods  of 
the  plaintiff,  for  the  sum  of  — — 
dollars  (or,  for  a  reasonable  sum). 

(Or,  where  there  was  no  special  con- 
tract, L  That  the  defendants  being 
common  carriers  for  hire  between 
and ,  on  the 


day  of 


-,  18 ,  undertook  to 


transport  for  the  plaintiff  from 

to  certain  goods  of  his,  for 

a  reasonable  compensation). 

II.     That  in  pursuance  thereof  the 
defendants  transported  said  goods  (for 

which   service   dolStrs    is    a 

reasonable  sum);  and  upon  their  ar- 
rival (at  ,  the  plaintiff  de- 
manded said  goods  of  the  defendants, 
and  offered  to  pay  them,  for  transport- 
ing  the   same,   said   sum  of  ; 

dollars;  but  that  the  defendants'  re- 
fused to  deliver  said  goods,  unless  the 
plaintiff  would  i>ay  to  the  defendants 
the  sum  of  dollars  for  trans- 
porting the  same. 

m.     That  the  plaintiff  thereby  was 

compelled  to  pay,  and  on  the 

day  of ,  18 ,  and  to  obtain 

the  delivery  of  said  goods,  did  pay  to 
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the  defendants  the  said  sum  of 

dollars,  which  sum  he  paid  under  pro- 
test, and  expressly  denying  the  de* 
fendant's  right  to  claim  it.  1  Abb. 
Forms  182. 

IV.  Oomplaint^  Destnictlon  of  Adjoin- 
ing Property  by  Sparks  From  Lo- 
comotiyo. 

'' Plaintiff  states  that  the  defendant 
is  a  corporation  dnly  incorporated  un- 
der and  by  virtue  of  the  laws  of  the 
state  of  Lfissouri,.  and  was  at  the 
time  of  the  grievance  hereinafter  men- 
tioned, as  such  corporation,  the  owner 
and  occupier  of  a  certain  railroad,  to- 
gether with  depots,  switches,  side- 
tracks, and  facilities  for  receiving  and 
unloading  freight,  stock  and  goods, 
which  said,  railroad  runs  through  the 
counties  of  Warren  and  Montgomery, 
in  the  state  of  Missouri,  and  as  said 
corporation  was  at  said  time  operat- 
ing, working,  managing  and  running  its 
said  railroad  by  its  agents,  servants 
and  employes,  and  using  thereon  its 
locomotives,   engines,  cars  and  trains. 

"That  on  or  about  the  6th  day  of 
April,  1895,  the  plaintiff  was  the  own- 
er of  a  certain  building,  used  as  a 
warehouse,  elevator  or  grain  house,  to- 
gether with  horse-power,  belting  and 
all  appliances  and  machinery  neces- 
sary and  required  to  run,  work  and 
operate  the  same,  which  said  building, 
with  the  said  horse-power,  belting,  ap- 
pliances and  machinery  therein,  stood 
adjoining  or  near  the  depots,  switches, 
sidetracks,  at  or  near  the  defendant's 
station  or  depot  at  Wright  City,  in 
said  Warren  county,  all  of  which  was 
of  the  value  of  two  thousand  dol- 
lars. 

"That  on  or  abont  said  date,  the 
defendant  so  carelessly  and  negligent- 
ly operated,  worked,  run  and  managed 
its  said  railroad,  and  carelessly  and 
negligently  used  thereon  defective  and 
insufficient  locomotives '  and  engines, 
and  so  carelessly,  negligently  and  un- 
skilfully operated,  work^  and  managed 
and  run  its  locomotives,  engines,  cars 
and  trains  on  its  said  switches,  rail- 
road and  sidetracks,  that  fire  escaped 
from  its  locomotives  and  engines  and 
was  communicated  to  plaintiff's  said 
building,  warehouse,  elevator  or  grain 
house,  and  the  same,  together  with  said 
horse-power,  belting  and  appliances, 
and  machinery  therein,  as  aforesaid, 
were  damaged  and  destroyed  to  plain- 


tiff's damage  in  the  sum  of  two  thous- 
and dollars." 

"Wherefore,  by  reason  of  the  prem- 
ises, the  plaintiff  says  he  is  damaged  io 
the  sum  of  two  thousand  dollars,  for 
which  and  costs  of  suit  he  asks  judg- 
ment." Ordelheide  ff.  Wabash  B.  Go., 
80  Mo.  App.  357. 

Note. — Judgment  £^ven  against  eom- 
plainant  on  contract  assuming  risk. 

V.    Ihdietment  for  Placing  Obstmetiaa 
on  Track  (a). 

"On  the  twenty-fourth  day  of  Oc- 
tober, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
five,  at  8eabrook,  in  the  county  of 
Rockingham,  aforeftaid,  with  force  and 
arms,  feloniously,  wilfully,  and  mali- 
ciousdy  did  place  upon  the  track  of 
the  railroad  of  the  Eastern  Bailroad 
in  New  Hampshire,  in  8eabrook  afore- 
said, two  large  pieces  of  wood  called 
railroad  sleepers,  and  one  large  piece 
of  wood  called  a  post — ^the  same  sleep- 
ers and  post  being  then  and  there  an 
obstruction  on  the  track  of  said  rail- 
road to  the  passing  of  the  railroad 
cars  thereon — whereby  the  lives  of  sun- 
dry persons  riding  on  the  cars  upon 
said  railroad  were  greatly  endangered, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state." 

A  second  count  charged  that  said 
Henry  Beckman  ' '  with  force  and  arms. 
feloniously,  wilfully  and  maliciously  did 
place  upon  the  track  of  the  railroad 
of  the  Eastern  Railroad  in  New  Hamp- 
shire, in  Seabrook  aforesaid,  two  large 
pieces  of  wood  called  railroad  sleep- 
en,  and  one  large  piece  of  wood  called 
a  post,  being  an  obstruction  to  the 
passing  of  railroad  cars  and  locomotive 
engines  thereon,  whereby  the  life  of  one 
Thomas  Sweetser,  riding  on  a  locomo- 
tive engine  upon  said  railroad,  was 
greaAly  endangered,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state."  State  fK 
Beckman,  57  N.  H.  174.  t 

Indictment  far  Plaeing  Ohitruetioni  M 
Track  of  Baihoad  (&). 

'^At  Somersworth,  on  the  4th  of 
March,  1857,  with  force  and  arms, 
feloniously,  wilfully  and  maliciously  did 
place  upon  the  track  of  the  railroad 
of  the  Boston  and  Maine  railroad,  in 
Somersworth  aforesaid,  in  the  county 
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aforesaid,  two  iron  rails,  twa  large 
stones  and  two  large  pieces  of  wood, 
being  an  obstruction  to  the  passing  of 
the  railroad  cars  thereon,  whereby  the 
lives  of  sundry  persons,  to- wit,  twenty 
persons,  riding  in  said  cars  upon  said 
railroad,  were  greatly  endangered." 
State  V.  Wentworth,  37  N.  H.  19^. 

VL     Indictment  Against  Bailroad  for 
Obstractlng  Highway  Witb  Oars. 
**That   the    Grand    Trunk    Bailway 
Company  of  Canada,  a  corporation  es- 
tablished by  law,  and  whose  office  and 
place   of   business   is  in   Portland,   in 
the  county  of  Cumberland,  on  the  first 
day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
sixty-nine,  at  Falmouth,  in  said  county 
of   Cumberland,   and   on   divers    other 
days  and  times  between  that  day  and 
the  day  of  finding  this  indictment,  at 
said   Falmouth,   in   a   certain   common 
highway  leading  from  Falmouth  post- 
office   to   the   foreside   road,   so-called, 
and  then   and  there  used  by  all   the 
good  people  of  the  said  state,  with  their 
horses,  teame,  and  carriages,  to  go  and 
return,  pass  and  repass  at  their  free 
will   and  pleasure  freely,  without  obr 
struction  or  hindrance,  unlawfully  did 
put  and  place  locomotive  engines  and 
a  great  number  of  empty  ears,  to- wit, 
five   empty   cars   and   railroad    trains, 
and  did  then  and  there,  and  on  said 
divers  other  days  and  times,  unlawfully 
and  injuriously  permit  and  suffer  the 
said   locomotive   engines,    empty    cars, 
and  railroad  trains,  respectively  to  be 
and  remain   in,  upon,  and  across  the 
common  highway  aforesaid,  for  a  long 
space  of  time,  to-wit,  for  the  space  of 
one   hour   on   each   of   said   days   and 
times,  whereby  the  common   highway, 
aforesaid,  then  and  on  said  divers  other 
days  and  times  there,  for  and  during 
all  the  times  aforesaid  on  each  of  the 
said  days,  respectively,  was  unreason- 
ably and  negligently  obstructed,  strait- 
ened, and  closed,  so  that  the  good  peo- 
ple of  the  said  state  could  not  then, 
and    on    said    divers    other   days    and 
times   there,  go  and  return,  pass  and 
repass,  drive  with  their  horses,  teams, 
and   carriages   in,   through,   and   along 
said  highway,  as  they  ought  and  were 
.  accustomed  so  to  do,  to  the  great  dam- 
age  and  common  nuisance   of  all  the 
citizens    of    said    state,   going,    return- 
ing, passing,  and  repassing,  in,  through, 
along,  and  upon  said  highway,  against 
the  peace  of  said  state,  and  contrary 


to  the  form  of  the  statute  in  such  ease 
made  and  provided."  State  v.  Grand 
Trunk  B.  Co.,  59  Me.  189. 

Note.  —  Sustained  under  statute 
against  unreasonably  and  negligently 
obstructing  by  engines,  tenders  or  cars. 

VII.      Ihdietmentk    Attempted    Train 
Bobbery. 

*'In  the  circuit  court  of  Pettis  county, 
Missouri,  April  term.  1899.  State  of 
Missouri,  county  of  Pettis,  ss.: 
''The  grand  jurors  of  the  state  of 
Missouri,  duly  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the 
body  of  the  county  of  Pettis  and  state 
aforesaid,  upon  their  oath  present  and 
charge  that  heretofore,  to-wit,  on  the 
twenty-ninth  day  of  ITovember,  1898, 
at  the  county  of  Pettis  and  state  of 
Missouri.  James  L.  West  and  Eli  J. 
Stubbleneld,  unlawfully  and  felonious- 
ly did  stop,  detain  and  arrest  the 
progress  of  a  certain  railway  passen- 
ger and  express  train,  the  propei'ty  of 
the  Missouri  Pacific  Railway  Company, 
a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of 
Missouri,  by  then  and  there  giving  to 
the  engineer  of  said  train  a  danger 
signal  by  swinging  a  lighted  lantern 
across  the  track  of  said  railway  in 
front  of  said  train,  which  said  railway 
train  was  then  and  there  upon  and 
moving  along  the  railroad  track  and 
railway  of  the  said  Missouri  Pacific 
Railway  Company  within  said  county 
of  Pettis  and  state  of  Missouri,  with 
the  felonious  intent  then  and  there  to 
commit  robbery  thereon,  contrary  to 
the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state."  State  r.  West, 
157  Mo.  309,  57  S.  W.  1071. 

vm.  Indictment^  Dlstiirbing  Fixture 
Attached  to  Switch  on  Bailroad. 
"The  grand  jury  of  Laurel  county, 
in  the  name  and  by  the  authority  of 
the  commonwealth  of  Kentucky,  accuse 
John  Rooney  of  the  crime  of  wilfully 
and  maliciously  tearing  up,  displacing, 
breaking  and  disturbing  a  fixture  at- 
tached to  the  track  and  switch  of  a  rail- 
road in  operation,  whereby  the  engine 
and  cars  on  said  railroad  might  be  upset, 
arrested  and  thrown  from  the  track  and 
switch  of  said  road,  committed  in  man- 
ner and  form  as  follows,  viz.:  The  said 
John  Rooney  did,  on  the  4th  day  of  Oc- 
tober, 1897,  and  before  the  finding  of 
this  indictment  in  the  county  aforesaid, 
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unlawfully;  wilfully  and  maliciously 
tear  up,  displace^  break  and  disturb  a 
fixture  attached  to  the  tracks  and 
switches  of  the  Louisville  &  Nashville 
Bailrood  Company's  railroad,  a  railroad 
then  in  operation,  viz.,  a  switch  light, 
by  striking  and  hitting  said  switch 
light  with  a  coupling  pin,  bars  and 
pieces  of  iron  and  other  hard  sub- 
stances, whereby  the  engine  and  cars 
on  said  railroad  and  switch  thereof 
might  be  upset  and  thrown  from  said 
track  and  switch,  against  the  peace 
and  dignity  of  the  commonwealth  of 
Kentucky. 

(Signed)  W.  B.  Bamsey, 
"Commonwealth's  attorney  27th  Judi- 
cial District  of  Kentucky. 
(Endorsed)  "A  true  bill. 

S.  W.  Brock,  Foreman." 

Booney  i?.  Com.,  102  Ky.  373,  43  S. 
W.  689. 

Note, — ^Held  sufficient  under  statute. 


L    Indictment  for  Bap«^  1022 

n.    Indictment  for  Bape  on  Woman  of 
Uneonnd  Kind,  1022 

nL     Indictment  for  Bape   of   ObiUt 

1022 

IV.  Complaint   for   Preliminary    Ex- 

amination for  Bape,  1022 

V.  Ck>mplaint  for  Preliminary  XSzami- 

nation,  Aasault  With  Ihtent  To 
Commit  Bape^  102^ 

L    Indictment  for  Bape  (a). 

That  A.  O.,  late  of,  etc.,  not  hav- 
ing the  fear  of  God  before  his  eye?, 
but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on,  etc.,  with 
force  and  arms,  at,  etc.,  in  and  upon 
one  A.  J.,  epnister,  in  the  peace  of 
God  and  our  said  lord  the  king  then 
and  there  being,  violently  and  felon- 
iously did  make  an  assault,  and  her  the 
said  A.  J.  against  the  will  of  her  the 
said  A.  J.  then  and  there  feloniously 
did  ravish  and  carnally  know  against 
the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.    3  Chit.  Or.  L.  *815. 

Indictment  far  Bape  (b). 

"That  one  George  Barker,  late  of 
the  county  of  Buval  and  state  of 
Florida,  on  the  17th  day  of  January, 
in  the  year  of  our  Lord  one  thousand 
ei^t  hundred  and  ninety-sjeven,  in  the 


county  and  state  aforesaid,  with  force 
and  arms  in  and  upon  one  Mabel  Bet- 
tellni  did  make  an  assault,  and  her,  the 
said  Mabel  Bettelini,  then  and  there 
feloniously  did  ravish  and  carnally 
know,  forcibly  and  against  the  will  of 
her,  the  said  Mabel  Bettelini,  contrary 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peaco  and  dignity  of  the  state  of 
Florida."  Barker  r.  State,  40  Fla.  178, 
24  So.  69. 

n.     Indictment,  Bape  on  Woman  of 
Unsomid  Sflnd. 

That  "W.  E.  Caruth,  on  the  15th  day 
of  July,  1893,  in  the  county  of  Fannin 
and  state  of  Texas,  did  then  and  there 
unlawfully,  in  and  upon  one  Ella  Led- 
ford,  a  woman,  make  an  assault,  and 
did  then  and  there  ravish  and  h'ave 
carnal  knowledge  of  the  said  Ella  Led- 
ford,  she  being  then  and  there  other 
than  his  wifie,  and  being  then  and 
there  so  mentally  diseased  at  the  time 
as  to  have  no  will  to  oppose  the  act 
of  carnal  knowledge,  and  he  (the  said 
jCaruth)  then  and  there  knowing  her 
(the  said  Ella  Ledford)  to  be  so  men- 
tally diseased,  contrary,"  etc.  Camtli 
r.  State  (Tex.  Crim.),  25  S.  W.  778. 

Note. — ^Under  statute. 
m.    Indictment  for  Bape  of  Child, 

In  and'  upon  one  C.  D.,  a  woman 
child  under  the  age  of  ten  years,  to- 
wit,  of  the  age  of  nine  years  and  up- 
wards, feloniously  did  make  an  as- 
sault, and  her  the  said  C.  D.  then  and 
there  wickedly,  unlawfully,  and  felon- 
iously did  carnally  know  and  abase.  3 
Chit.   Cr.   L.   815. 

IV.     Complaint  for  Preliminary    Xiz- 
amination  for  Bape. 

"State  of  Wisconsin,  county  of  Iowa, 
ss.  State  of  Wisconsin  v,  William  T. 
Jackson. 

' '  Mildreth  Daniels,  being  duly  sworn, 
on  oath  says  that  on  the  7th  day 
of  July,  1894,  at  said  county,  William 
T.  Jackson  did  with  force  and  arms, 
in  and  upon  this  complainant,  Mildretfi 
Daniels,  a  female  of  the  age  of  twelve^ 
years  and  more,  to- wit,  the  age  ot* 
fourteen  years,  violently  and  felon- 
iously make  an  assault,  and  her,  the 
said  Mildreth  Daniels,  then  and  there 
with  force  and  against  her  will  vio- 
lently and  feloniously  raviah  and  ear- 
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nally  know,  against  the  peace  and  dig- 
nity  of  the  state  of  Wisconsin. 

Mildreth  Daniels. 
''Subscribed  and  sworn  to  before  me 
this  6th  day  of  August,  1894. 

H.  Pitts,  J.  P.'' 
Jackson  v.  State,   91   Wis.   253,   64 
N.  W.  838. 

V.  OomiJaint  for  PreUmlniury  Ezami- 
natloii.  Assault  With  Intant  To 
Commit  Bapo. 

''State  of  Michigan:  'County  of  Bay, 

ss: 

The  complaint  of  Michael  Carney, 
taken  and  made  before  me,  a  justice 
of  the  peace  of  the  city  of  Bay.  City, 
in  said  county,  upon  the  seventeenth 
of  May,  A.  D.  1873,  who  being  duly 
sworn*  8a3ra  that  heretofore  to- wit:  On 
the  second  day  of  May,  A.  D.  1873,  at 
the  city  of  Bay  City,  and  in  the  county 
aforesaid,  one  Timothy  Lynch,  late  of 
Bay  City,  in  the  county  of  Bay,  with 
force  and  arm's,  in  and  \^pon  one  Mary 
Carney,  a  female  child  of  the  age  of 
ten  years  or  more,  to-wit,  of  fourteen 
years,  in  the  peace  of  the  people  of 
the  state  of  Michigan  then  and  there 
being,  feloniously  did  make  an  assault 
with  intent  her,  the  said  Mary  Carney, 
by  force  and  against  her  will,  then  and 
there,  feloniously  to  ravish  and  carnal- 
ly know,  and  other  wrongs  to  her,  the 
said  Mary  Carney,  then  and  there  did, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of 
the  state  of  Michigan.  Whereof  the 
said  Michael  Carney  prays  that  the  said 
Timothy  Lynch  may  be  apprehended 
and  held  to  answer  this  complaint,  and 
further  dealt  with  in  relation  to  the 
same  as  law  and  justice  may  require. 
(Signed)   "Michael  Cimey. 

"Taken,  subscribed  and  sworn  be- 
fore me  the  day  and  year  above  writ- 
ten. 

(Signed)   John  Hargadon, 
"Justice  of  the  Peace.'' 

People  V,  Lynch,  29  Mich.  274. 

Note, — The  language  is  as  full  and 
formal  as  is  required  in  an  indictment. 
Opinion  of  court. 

BEOAPTION. 
*  Plea»  Becaptloii  in  Jnstifleation  of  Tres- 

( First  plea,  not  guilty;  second  plea, 
as  follows): 
As  to  the  breaking  and  entering  the 


said  close  in  which,  etc.  and  treading; 
down,  and  trampling  upon  the  ^aid 
grass,  and  taking  and  seizing,  and 
leading  away  the  said  gelding,  the  said 
defendants  say  (actio  non).  Because 
they  say,  that  the  said  C.  D.  long  be- 
fore the  said  time  when,  etc.,  to-wit, 
on,  etc.,  was  possessed  of  the  said 
gelding,  as  of  his  own  proper  gelding, 
to-wit,  at,  etc.,  and  the  said  C.  D.  be- 
ing so  possessed  thereof,  the  said 
plaintiff  did  then  and  there,  with  force 
and  arms,  take  the  said  gelding  from 
the  said  C.  D.  and  put  him  into  the 
said  close,  and  wrongfully  detained  him 
therein  until  the  said  time  when,  etc., 
wherefore  the  said  C.  D.  in  his  own 
right,  and  the  said  E.  F.  as  the  servant 
of  the  said  C.  D.  and  by  his  own  com- 
mand, at  the  said  time  when,  etc., 
broke  and  entered  the  said  close  in 
which,  etc.,  in  order  to  retake  the  said 
gelding,  and  did  retake  the  said  gelding 
and  carry  him  away,  as  he  lawfully 
might  for  the  cause  aforesaid.  And 
this,  etc.  (Conclude  with  a  verifica- 
tion.)    3  Chit.  PI.  1130. 
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B.  Notice    of    Motion    To    Instnict, 

1028 

C.  Beceiver's  Petition  To  Sell,  1028 

D.  Authority  To  Compromise,  1028 
£.     Complaints,  1028 

1,  Alleging  Appointment,  1028 

2.  Alleging   Appointment   for  DiS' 

solved  Corporation,  1029 

VL    Accounts  of  Becelyeny  1029 

A.  Order  To  Bring  in,  1029 

B.  Order  for  Separate  Accounts,  1029 

C.  Affidavit  To  Account,  1029 

D.  Beference  on  Account,  1029 

E.  Acceptance  and  Approval,  1030 

Vn.     Order  as  to  Compensation,  1030 

Vm.    Distribntion,  1030 

A.  Notice  of  Petition  for  Directions, 

1030 

B.  Order  To  Pay  Out  Balance,  1030 

tJL    Discharge,  1031 

A.  Notice  of  Motion,  1031 

B.  Order,  1031 

C.  Petition  for  Discharge,  1031 

CROSS-REPEBENCES : 
Cbeditobs'  Suits: 

Order  of  Reference  To  Appoint  Re- 
ceiver in  Creditor's  Suit; 

Order  Appointing  Receiver  in  Cred- 
itor's Suit  Against  Foreign  Cor- 
poration and  Resident  Agent; 

Decree  Discharging  One  Defendant 
on  Paying  Amount  Reported  to  Re- 
ceiver. 

MOBTOAGES: 

Complaint,  Allegation  of  Inadequacy 
of .  Security  and   Demand   for   Re- 
ceiver of  Rents  and  Profits. 
Obstructing  Justice: 

Indictment,    Resisting    Receiver    Ap- 
pointed by  Court. 
Partnership: 

Prayer  in   Bill   for  Accounting,   Re- 
ceiver and  Injunction  in  Partner- 
ship. 
Revivor: 
Petition  by  Receiver  or  Assignee  of 
Plaintiff's  Title  To  Revive  Action 
in  His  Own  Name. 
Supplementary  Proceedings: 

Order   Appointing   Receiver   in    Sup- 
plementary Proceedings; 
Receiver's   Notice  in   Supplementary 
Proceedings; 

L    ApiK>intment. 

A.  Notice  of  Motion  for  ilie  Appoint* 
ment  of  a  Beceiver, 

Take  notice,  etc*.,  etc.,  that  some 
proper  person  may  be  appointed  a  re- 
ceiver of  the  rents  and  profits  of  the 


estates  in  the  pleadings  in  this  cause 
mentioned,  with  the  usual  directions. 
Dated,  etc.  3  Dan,  Oh.  PL  ft  Pr.  (Per- 
kins' ed.)  2150. 

B.    Orders, 

1,  Order  for  Appointment  of  Be- 

eeiver  of  Beal  and  Personal 

Estate. 
Let  a  prpper  person  be  appointed  to 
receive   (or   let   A.,  of,  etc,  upon   his 
giving    security,    be    appointed    to    re> 
ceive)  the  rents  and  profits  of  the  real 
(freehold   and    [or]    leasehold)    estates. 
(If  BO,  and  to  collect  and  get  in  the 
outstanding  personal  estate)  of  B.,  the 
testator  (or  intestate),  in  the  bill  (or 
pleadings)    named    (or    the    rents    and 
profits   of   the   real,   etc.,   estates   com- 
prised in  the  indenture,  dated,  etc.,  in 
the    bill,    etc.,    mentioned):      And   the 
tenants  of  the  said  real  (freehold  and 
[or]    leasehold)    estates  are   to   attorn 
and  pay  their  rents  in  arrear  and  grow- 
ing rests  to  such  receiver  (and  let  the 
defendants  C.  and  D.,  the  executors  of 
the   will   of  the   testator    [or  adminis- 
trators of  the  effects  of  the  intestate] 
deliver  over  to  such  receiver  all  securi- 
ties in  their  hands  for  such  outstand- 
ing personal  estate,  together  with  all 
books    and    papers    relating     thereto); 
and  let  such  receiver  from  time  to  time 
pass  his  accounts,  and  pay  the  balances 
which  shall  be  certified  to  be  due  from 
him   into,    etc.,   to   the   eredit   of    this 
cause;  and  let  such  balances,  when  so 
paid  in,  be  laid  out,  etc.     3  XJslh.  Oh. 
PI.  &  Pr.  (Perkins'  ed.)  2336;  2  Seton 
Dec.   (Eng.  ed.,  1862)    1002. 

2.  Order  for  Appointment  of  Be- 

eeiver  of  Partnership  Busi- 
ness^ 
''Let  a  proper  person  or  persons  be 
appointed,  either  jointly  or  separately, 
to  collect,  get  in  and  receive  the  debts 
now  due  and  outstanding,  and  other 
assets,  property  or  effects  belonging 
to  the  said  partnership  business  of, 
etc.,  at,  etc.,  and  out  of  the  first  mon- 
eys to  be  received  to  pay  the  debts 
due  from  the  said  business,  and  to  man- 
age the  same,  so  far  as  relates  to  any 

contract  subsisting  on  the day 

of  ,  and  either  of  the  parties 

is  to  be  at  liberty  to  propose  himself 
as  such  receiver  and  manager  to  act 
without  salary:  And  let  the  plaintiff 
and  defendant  deliver  over  to  the  per- 
son or  persons  so  to  be  appointed  all 
the  stock  in  trade  and  effects  of  the 
said  partnership,  and  also  all  securities 
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in  their,  or  either  of  their,  handB,  for 
such  oatstanding  partnership  estate,  to- 
gether with  all  books  and  papers  relat- 
ing thereto."  Directions  that  all  the 
partnership  property  and  effects,  other 
than  stock  in  trade,  and  the  good-will 
of  the  partnership,  be  sold,  either  as 
a  going  concern,  or  otherwise  as  the 
court  shall  direct,  and  either  of  the 
parties,  not  having  the  conduct  of  such 
sale,  to  be  at  liberty  to  bid;  liberty 
to  apply  in  chambers  as  to  the  payment 
of  any  liabilities  of  the  partnership 
prior  to  the  appointment  of  such  re- 
ceiver and  manager,  or  receivers  and 
managers;  usual  directions  to  pass  ac- 
counts and  pay  balances  into,  etc.,  to 
be  laid  out.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2339;  Pilling  v.  Pilling,  2 
Seton  Dec.  (Eng.  ed.,  1862)  1031. 

3.  Order  That   'Receiver  and  Man- 

ager  of   Testator's   Business 

Be  Appointed, 
"Let  a  proper  person  be  appointed 
to  collect,  get  in  and  receive  the  debts 
now  due  and  outstanding,  belonging  to 
the  trade  or  business  in  the  pleadings 
mentioned,  carried  on  by  the  testator, 
and  since  by  the  defendants  M.  &  C, 
and  by  the  defendant  M.,  and  out  of 
the  first  moneys  to  be  received  to  pay 
the  debts  due  from  the  said  trade  or 
business,  and  to  manage  the  same,  until 
the  sale  thereof."  ''And  let  the  plain- 
tiffs and  defendants  deliver  over  to 
such  person  all  the  stock  in  trade, 
goods,  effects,  books  and  accounts  be- 
longing to  the  said  business."  Direc- 
tions to  pass  accounts  and  pay  in  bal- 
ances. 3  Den.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2339;  2  Seton  Dec.  (Eng.  ed.,  1S62) 
1024. 

4.  Order    Appointing    Beceiver    of 

Property  in  Foreign  Country, 
With  Leave  to  Appoint  Agent 
to  Litigate. 
Let  B.  M.,  of,  etc.,  be  appointed  to 
collect  and  get  in  the  outstanding  per- 
sonal estate  and  effects  of  the  testator, 
and  to  receive  the  rents  and  profits  of 
his  real  estate  in  Italy,  and  any  money 
that  may  arise  from  the  sale  of  his 
real  estate  in  Italy.  **And  let  such 
receiver,  with  the  approbation  of,  etc., 
if  expedient,  appoint  a  proper  person 
as  his  agent,  living  at  or  near  L.,  or 
elsewhere  in  Italy,  to  collect  the  said 
rents  and  profits,  and  to  receive  ana 
get  in  the  (personal)  estate  and  effects 
of  the  testator,  and  to  see  the  same 
properly   secured   and   transmitted   tOj 
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etc.,  to  be  disposed  of  as  this  court 
shall  direct,  and,  if  necessary,  to  con- 
tinue the  suit  now  instituted,  and  to 
litigate  and  contest  any  other  suit 
which  may  arise  (concerning),  or  have 
relation  to,  the  testator's  estate  in 
Italy;  and  let,  if  necessary,  a  proper 
instrument  be  executed  by  the  defend- 
ant, to  such  person  so  to  be  appointed, 
for  the  purposes  above  mentioned,  such 
instrument     to     be     approved     of     by 

judge"  (or  court).     Plaintiff 

and  defendant  to  deliver  over  to  re- 
ceiver all  securities,  books  and  papers; 
and  he  to  pass  accounts,  and  pay  in 
balances.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2346;  Hinton  v,  Galli,  2  Seton 
Doc.  (Eng.  ed.,  1862)  1039. 

5.  Order,    Beceiver    Continued    at 

Hearing. 
Let  the  receiver  appointed  in  this 
cause  pursuant  to  (or  by)  the  order 
dated,  etc.,  be  continued;  and  let  him 
(keep  down  the  interest  on  the  mort- 
gages therein  mentioned  and)  pass  his 
accounts  and  pay  his  balances  as  there- 
by directed.  3  Dan.  Ch.  PL  &  Pr.  (Per- 
kins' ed.)  2337;  2  Seton  Dee.  (Eng.  ed., 
1862)  1003. 

6.  Order     Appointing     Temporary 

Beceiver. 

''It  is  ordered  that  said  John  L. 
Screven  be,  and  he  is  hereby  appointed, 
temporary  receiver  of  the  Brunswick 
and  Albany  Railroad  Company,  and  all 
of  its  property  of  every  kind.  And  he 
is  hereby  ordered  to  collect  immediately 
all  said  property  together  and  hold  the 
same  subject  to  the  further  order  of 
the  court.  Granted  by  me,  at  cham- 
bers, this  30th  day  of  November,  1871. 
(Signed)       William  M.  Sessions, 

J.  S.  C,  B.  C." 

Screven  v.  Clark,  48  Ga.  42. 

Note. — ^Held  not  to  authorize  suit  by 
receiver  without  express  authority — ^a 
general  rule. 

n.    Bonds. 

A.    Beceiver 's  Bond. 

Know  all  men  by  these  presents  that 

we,  B.  C,  of  ,  and  E.  F.,  of 

,  and  G.  H.,  of  ,  are 

held  and  firmly  bound  unto  the  people 
of  the  state  of  New  York,  in  the  sum 

of  dollars,   lawful   money   of 

the  United  States  of  America,  to  be 
paid  to  the  said  the  people  of  the  state 
of  New  York;  for  which  payment  well 
and  truly  to  be  made,  we  and  each  of 
us  bind  ourselves  respectively,  and  our 
respective  heirs,  executors  and  admin- 
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istrators  jointly   aad   severallyy   firmly 
by    these   pree&nts.     Sealed    with    our 

seals,  and  dated  the  day  of 

,  18—. 

Whereas,  by  an  order  of  the 

conrt   of   ,   bearing   date    the 


before 


day  of 


-,  18 — ,  made 


(or  at  a  special  term 

thereof,  held  on  said  day  at — )» 

in  an  action  wherein  A.  B.  is  plaintiff, 
and  Y.  Z.  and  others  are  defendants 
(here  briefly  state  object  of  the  order, 
e.  g.,  thus):  the  above  bonnden  B.  0. 
was  appointed  receiver  of  the  partner- 
ship property  and  assets  of  said  plain- 
tiff and  defendants  (or  thns:  it  was  re- 
ferred to  B.  F.  to  appoint  a  receiver 
of,  etc.,  and  to  take  due  security  from 
such  receiver;  and  whereas  said  referee 
has   appointed   the   above   bounden   B. 

C): 

Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden 
B.  C.  shall,  according  to  the  rules  and 
practice  of  the  court,  duly  file  his  in- 
ventory, and  annually,  or  oftener  if 
thereunto  required,  duly  account  for 
what  he  shall  receive  or  have  in  charge 
as  receiver  in  the  said  cause,  and  pay 
and  apply  what  he  shall  receive  or  have 
in  charge  as  he  may,  from  time  to 
time,  be  directed  by  the  court;  and 
do  and  perform  his  office  of  receiver 
in  all  things  according  to  the  true  in- 
tent and  meaning  of  the  aforesaid  or- 
der, then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force. 

(Signatures  and  seals.) 

Sealed  and  delivered  in  the  presence 
of  (witness).    2  Abb.  Forms  389. 

B.    Affldavii    of    Sufflciency    To    Be 
Made  hy  Sureties, 

E.  F.  and  G.  H.,  of  ,  being 

severally  duly  sworn,  say,  each  for  him- 
self, that  he  is  a  freeholder  (or  a  house- 
holder)   in  ,  in  the  county  of 

,  and  is  worth dollars 

(amount  of  the  penalty)  over  and  above 
all  his  debts  and  liabilities. 

(Signatures.) 

2  Abb.  Forms  390. 

O.    Indorsement  of  Approval, 

1  approve  the  within  bond  as  to  its 
form  and  manner  of  execution,  and  as 
to  the  sufficiency  of  the  sxireties. 

(Signature  of  officer.) 

2  Abb.  Forms  390. 

m.    Bevleiw  of  Appointment. 

A.    Notice  of  Motion  to  Review  Ap» 

pointment. 
(Object    of   motion    may   be    stated 


thus):  That  the  said  appointment  of 
B.  C.  as  receiver  may  be  revoked;  and 
that  it  be  referred  back  to  said  referee 
(or  referred  to  another  referee)  to  ap- 
point a  new  receiver  in  this  action,  and 
take  the  requisite  security.  2  Abb. 
Forms  400. 

B.  Order  on  Notice  of  2fotiofi  to 
Beview  Appointment, 

(Direction  may  be  thus): 

Ordered  that  it  be  referred  baek  to 
B.  F.  (the  referee  heretofore  appoint- 
ed) to  review  the  appointment  of  B.  C. 
as  receiver  in  this  cause;  and  that  the 
same  may  be  supported  and  opposed 
by  further  evidence;  and  that  upon 
such  review,  and  upon  due  hearing  of 
the  parties,  the  said  referee  proceed  to 
appoint  a  receiver  in  this  action,  pur- 
suant in  all  respects  to  said  order. 

(Or  that  the  order  of  reference  to 
B.   F.    to   appoint   a    receiver    in    this 

action,    dated    the    day    of 

f    18 — ,    be    revoked    and     set 

aside,  and  that  it  be  referred,  here  pro- 
ceed as  in  an  original  order).  2  Abb. 
Forms  400. 

IV.    Tranaf en  to  Beceiver. 
A.    General  Assignment  to  Beeeiver, 
This   indenture,    made  the  ■ 

day  of  ,  18 — ,  between  W.  X 

and  T.  Z.,  heretofore  partners  in  trade, 
doing  business  in  the  city  of  — — 

under  the  style  of ,  of  the  first 

part;  and  B.  C,  of,  etc.,  receiver  of 
the  estate  and  effects  hereinafter  re- 
ferred to,  appointed  by  the  

court  of  ,  of  the  second  part 

.  Whereas,  in  and  by  an  order  of  the 
said  court,  before,  etc.,  in  a  certain 
action  wherein  the  said  W.  X.  was 
plaintiff  and  the  said  Y.  Z.  was  defend- 
ant, it  was  ordered  that  it  be  referred, 
etc.  (here  recite  the  provision  of  the 
order);  and  whereas  the  said  party  of 
the  second  part  has  been  duly  appoint- 
ed such  receiver,  and  has  given  and 
filed  the  requisite  security,  pursuant  to 
the  rules  and  practice  of  the  said  court, 
and  to  the  provisions  of  the  said  or- 
der: 

Kow,  this  indenture  witnesaeth,  that 
the  said  parties  of  the  first  part,  in 
obedience  to  the  said  order,  and  in  con- 
sideration of  the  premises  aforesaid, 
and  of  one  dollar  to  each  of  them  in 
hand  paid,  by  the  said  party  of  the 
second  part  at  or  before  the  execution 
hereof,  the  receipt  whereof  is  hereby 
acknowledged,  have,  and  each  of  them 
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has,  eonvejed,  assigpied.  tr as  sf erred, 
and  delivered  over,  and  oj  these  pres- 
ents do,  and  each  of  them  does,  con- 
vey, assign,  transfer  and  deliver  over 
unto  the  said  party  of  the  second  part, 
under  the  direction  of  the  said  referee, 
testified  by  his  approval  indorsed  here- 
on, all  and  every  the  stock  in  trade, 
good-will,  estate,  real  and  personal, 
chattels  real,  moneys,  outstanding 
debts,  things  in  action,  equitable  inter- 
ests, property  and  effects  whatsoever 
and  wheresoever,  of  or  belonging  or 
due  to  the  said  firm,  or  to  the  said 
parties  of  the  first  part*  as  partners 
therein,  or  in  which  the  said  firm,  or 
they  or  either  of  them,  as  such  part- 
ners, had  any  estate,  right,  title  or 
interest  at  the  time  of  filing  the  com- 
plaint  in    said    action,   to-wit,    on    the 

day  of last;  and  tUso 

all  deeds,  writings,  leases,  muniments 
of  title,  books  of  account,  papers, 
vouchers,  and  other  evidences  whatso- 
ever relating  or   appertaining  thereto: 

To  have  and  to  hold  the  same  unto 
him  the  said  party  of  the  second  part, 
as  such  receiver  as  aforesaid,  and  to 
his  successors  and  assig^ns,  subject  to 
the  order,  direction  and  control  of  the 
said  court.  And  for  the  bet- 
ter and  more  effectually  enabling  the 
said  party  of  the  second  part,  his  suc- 
cessors and  assigns,  to  recover  and  re- 
ceive all  or  any  part  of  the  stock, 
estate,  book-debts,  property,  choses  in 
action,  and  effects  hereby  conveyed, 
assigned  and  transferred,  they  the  said 
W.  X.  and  Y.  Z.  have  made  and  ap- 
pointed, and  by  these  presents  do  make 
and  appoint,  the  said  B.  C,  party  of 
the  second  part,  his  successors  and 
assigns,  the  attorney  and  attorneys  of 
them  the  said  parties  of  the  first  part, 
in  their  names,  or  in  his  own  name,  to 
commence,  continue,  discontinue,  and 
again  bring,  perfect  and  carry  out  ac- 
tions and  suits  against  any  persons  or 
corporations,  for  or  on  account  of  all 
or  any  part  of  the  said  estate,  stock, 
property,  book-debts,  choses  in  action 
or  effects.  In  witness  whereof  the  said 
parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  the  day  and 
year  first  above  written. 

(Signature  and  seal.) 

Sealed  and  delivered  in  the  presence 
of  (witness).    2  Abb.  Forms  394. 

B.     Transfer  of  Seal  Estate   to   Re- 
ceiver. 
This   \ndenture,    made   the   


day  of ,  18 — ,  between  Y.  Z., 

of,  etc.,  of  the  first  part,   and  B.  C, 

receiver    appointed   by    the    

court  of  ,  of  the  second  part: 

Whereas  (insert  recitals  as  in  IV,  A.) 

Now,  this  indenture  witnesseth,  that 
the  said  party  of  the  first  part,  in 
obedience  to  the  said  order,  and  in 
consideration  of  the  premises  aforesaid, 
and  of  one  dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  part, 
before  the  execution  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  has 
bargained,  sold,  aliened,  released  and 
confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release  and 
confirm  unto  the  said  party  of  the  sec- 
ond part,  all  and  every  the  right,  title, 
estate  and  interest  of  the  said  Y.  Z., 
party  of  the  first  part,  of  and  in  all 
that  certain  lot  (describing  the  prem- 
ises), together  with  the  appurtenances, 
rents,  issues  and  profits  thereof;  and  all 
deeds,  evidences,  leases  and  papers  re- 
lating thereto. 

To  have  and  to  hold  all  and  every 
the  same  unto  and  to  the  use  of  the 
said  B.  C,  party  of  the  second  part, 
as  such  receiver,  his  successors  and  as- 
signs. In  witness  whereof  the  said 
party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year 
first  above  written. 

(Signature  and  seal.) 

Sealed  and  delivered  in  the  presence 
of  (witness).     2  Abb.  Forms  396. 

a  Order  That  Beoeiver  Give  Sherif 
StateTnent  of  Properly  He 
Claims, 

Let  P.,  the  receiver  appointed  in  this 
cause,  within  (seven)  days  after  no- 
tice hereof,  deliver  to  the  sheriff  of  S. 
a  statement  in  writing,  specifying  what 
part  of  the  goods  and  chattels  now  in 
the  possession  of  the  said  sheriff  the 
said  receiver  claims,  as  the  property  of 
K.,  the  testator  in,  etc.,  named;  and 
let  the  sheriff  withdraw  from  the  pos- 
session of  such  parts  of  said  goods  and 
chattels  as  the  receiver  shall  so  specify. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins*  ed.) 
2337;  2  Seton  Dec.  (Bug.  ed.,  1862) 
1002. 

V.    Management  of  Property. 

A.  Order,  Receiver  To  Repair  Build- 
ings. 

Let  the  works  and  repairs  on  the 
farm  in  the  occupation  of,  etc.,  at,  etc., 
mentioned  in  the  aflidavit  of,  etc.,  be 
done  and  executed  by,  etc.,  according 
to  the  specifications  and  estimates  con- 
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tained  in  the  exhibits  K  and  L  in  the 
6aid  affidavit  referred  to;  and  let  the 
said  works  and  repairs  be  done  and 
executed  under  the  direction  and  super- 
intendence of  the  defendant  T.,  the  re- 
ceiver of  the  rents  and  profits  of  the 
trust  estates  in  question  in  these 
causes;  and  let,  upon  the  said  works 
and  repairs  being  certified  to  have  been 
prx>perly  executed,  according  to  the 
said  several  specifications  and  esti- 
mates, the  said  receiver  be  at  liberty 
to  pay  to   the   said,   etc.,   the   sum   of 

$ — -^ ,  and  be  allowed  the  same  on 

passing   his   accounts;    and   let   timber 

of  the  value  of  $ be  taken  off 

the  said  trust  estates  for  the  said  re- 
pairs and  works.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2337;  Thellusson  v. 
Woodford,  2  &eton  Dec.  (Eng.  ed., 
1862)  1014. 

B.  Notice    of   Motion     To     Instruct 

Beceiver, 
Please  take  notice  that  on  (mention 
papers  on  which  motion  is  founded, 
e.  g.,  the  affidavit  of  M.  N.,  or  the 
certificate  of  the  referee,  of  which  a 
copy  is  annexed),  the  undersigned  will 
move  the  court  at  a  special  term  to  be 

held  at  ,  on  the  day 

of  ,  18—,  at  o'clock 

in  the  — ^noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an 
order  directing  the  receiver  heretofore 
appointed  in  this  action  (here  specify 
what  directions  are  sought,  e.  g.,  thus): 
to  proceed  in  the  further  discharge  of 
his  trust  in  disposing  of  the  copartner- 
ship property  and  effects;  and  that  he 
be  authorized  and  directed  to  sell  the 
entire  stock  in  trade  of  said  copartner- 
ship,  at  private  sale,  to  ,  at 

the  sum  agreed  upon,  to-wit,  etc.,  etc 
(stating  terms),  and  take  from  him  his 
indorsed  notes  for  one-half  of  the  pur- 
chase money,  payable  at,  etc.,  and  for 
such  other  or  further  order  as  may  be 
just,  with  costs  of  motion,  to  be  paid 
out  of  the  assets  in  the  hands  of  said 
receiver.    2  Abb.  Forms  397. 

C.  '  Beceiver '8  Petition  for  Leave  To 

Sell 
To  the court  of : 

The   petition    of   B.   C,   receiver   in 
this  cause,  shows: 

I.     That   having  been  appointed  by 
order  of  this  court   (or  otherwise),  on 

the    day    of   ,    18 — , 

receiver  of  (b'riefly  designate  estate), 
your  petitioner  gave  the  requisite  bood 
with  sureties,  which  was  duly  approved 


and  filed,  and  he  is  now  aeting  in  the 
discharge  of  the  said  trust. 

II.  That  it  appears  that  the  defend- 
ant is  owner  of  certain  real  property 
known  and  described  as  follows  (de- 
scription of  the  premises,  and  state 
also  what  interest  the  defendant  has  in 
it,  what  incumbrances  there  are  upon 
it,  and  its  value). 

in.  (State  reasons  for  asking  a 
sale,  e.  g.,  thus):  That  your  petitioner 
has  found  no  goods,  or  chattels,  or 
choses  in  action  of  the  said  Y.  Z.,  out 
of.  which  any  money  can  be  made  by 
collection,  suit  or  sale;  and  the  said 
land  is  the  only  available  property. 

Wherefore  your  petitioner  asks  an 
order,  allowing  him  as  such  receiver 
to  sell  by  public  auction,  and  convey 
all  the  right,  title  and  interest  of  the 
said  Y.  Z.,  of  and  in  the  said  land; 
and  that  the  said  Y.  Z.  join  in  sach 
deed  if  the  purchaser  require  it,  and 
for  such  other  or  farther  order  as  may 
be  just. 

(Signature  of)  receiver. 

(Jurat.) 

2  Abb.  Forms  398. 

D.  Order  of   Court   on  Bequett    hf 

Beceiver  for  Authority  To  Com' 
promise  Notes  and  Accounts, 

At  chambers  in  B.,  June  17,  1862. 

On  the  foregoing  petition  it  is  or- 
dered that  free  authority  be  given  to 
the  receiver  in  the  above  entitled  ease 
to  compromise  and  compound,  and  take 
part  in  pa3rment,  of  all  such  notes, 
debts  and  demands,'  due  to  the  parties, 
whose  estate  and  property  are  now  in 
his  hands  as  receiver,  on  such  terms 
and  conditions  as  he  may  think  expedi- 
ent; the  said  receiver  keeping  au  ac- 
count of  the  notes,  debts  and  demands, 
which  may  be  compromised  and  com- 
pounded by  him  under  this  order,  and 
making  report  thereof  to  this  court. 

It  is  also  ordered  that  said  receiver 
pay  to  the  messenger,  appointed  under 
the  insolvent  proceedings,  such  sum  as 
may  be  due  to  him  for  services  and 
expenses;  the  same  to  be  paid  out  of 
any  funds  in  his  hands  belonging  to 
said  estate.  3  Dan.  Oh.  PI.  Ss  Pr.  (Per- 
kins' ed.)  2342. 

E.  Complaints. 

1.    Complaint  hy  Beceiver,  AUeging 
Appointment  Pending  lAttga- 
turn, 
n.     That  on  the    day   of 


f   18—,   at   the    city    of  New 

York,    in   an   action   then   p^ding  ia 
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the  court  of  common  pleas  for  said 
city,  wherein  M.  N.  was  plaintiff  and 
O.  P.  was  defendant,  upon  an  applica- 
tion made  by  said  M.  N.,  and  by  an 
order  or  determination  duly  made  by 
said  court,  this  plaintiff  was  appointed 
receiver  of  the  property  hereinafter  de- 
scribed. 

m.  That  thereafter,  and  before  the 
commencement  of  the  present  action, 
he  gave  his  bond  required  by  the  said 
order,  as  such  receiver,  approved  by  the 
said  justice,  which  bond,  with  such  ap- 
proval, are  on  file  in  the  said 

court,  and  were  so  there  prior  to  the 
commencement  of  this  action.  1  Abl^. 
Forms  158. 

2.  Complaint  by  Beceiver  Alleging 
Appointment  for  Dissolved 
Corporation. 

The  plaintiff,  complaining'  as  receiver 
of  the company,  alleges: 

(Set  forth  cause  of  action  accruing 
to  the  corporation.) 

n.     That   on   the  day    of 

,  IS—,  at ^,  upon  an  appli- 
cation made  upon  occasion  of  the  insol- 
vency of  the  said  company  (or 

upon  occasion  of  the  voluntary  dissolu- 
tion of  the  said  company),  and 

by  an  order  or  determination  by  the  su- 
preme court  in  and  for  the  county  of 

' ,    the   plaintiff   was  appointed 

receiver  of  the  property,  and  effects, 
and  things  in  action  of  the  said  ■ 

company,  pursuant  to  statute. 

m.  (As  in  preceding  form.)  1 
Abb.  Forms  158. 

VL    Accounta  of  Becelyen. 

A.  Order  for  Beceiver  To  Bring  in 

Account, 
"Let   C,   the   receiver   appointed  in 

these  causes,  on  or  before  the 

day   of  (or  within  

days  after  service  of  this  order),  leave 
in  the  chambers  of  the  judge  his  (5th) 
account  as  such  receiver,  pursuant  to 
the  order  dated,  etc.,  and  on  or  before 
the  — -^—  day  of  — —  leave  in 
said  chambers  his  (6th)  account  as 
such  receiver. '*  Receiver  to  pay  costs 
of  application.  3  Dan.  Ch.  PI.  So  Pr. 
(Perkins'  ed.)  2338;  Cave  v.  Cave,  2 
Seton  Dec.  (Eng.  ed.,  1862)  1018. 

B.  Order  for  Separate  Accounts  by 

Beceiver  of  Bents  and  Person- 
alty; Investment. 

And  let  such  receiver  keep  separate 
accounts  of  the  said  rents  and  profits, 
and  of  the  said  personal  estate;  and 


from  time  to  time  pass  his  accounts, 
and  pay  the  respective  balances  which 
shall  be  certified  to  be  due  from  him 
into  the,  etc.,  to  separate  accounts  to 
be  entitled,  etc.;  and  let  such  balances 
when,  etc.,  be  laid  out,  etc.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  cd.)  2337;  2  Seton 
Dec.  (Eng.  ed.,  1862)  1002. 

C.    Affidavit'  of  Beceiver  to  His  Ac- 
count. 


B.  C,   of 


-,  the   receiver  of 


the  rents  and  profits  of  the  estate  in 
question  in  this  cause,  being  duly 
sworn,  says: 

I.  That  the  foregoing  account  con- 
tains, according  to  the  best  of  this  de- 
ponent's knowledge  and  belief,  a  full 
and  true  account  of  all  the  rents  and 
profits  of  the  said  estates  for  one  year, 

ending  on  the day  of , 

18 — ,  being  from  the  foot  of  his  former 
account,  and  of  the  former  rents  re- 
turned by  his  said  former  account  to 
be  in  arrear  and  unreceived  at  the 
time  of  the  making  up  the  same,  which 
have  been  received  by  this  deponent, 
or.  any  other  person  by  his  order,  or 
for  his  use  (except  such  as  may  have 
been  received  since  the  time  of  mak- 
ing up  the  foregoing  account,  which  are 
or  will  be  brought  into  his  subsequent 
account). 

II.  That  the  several  sums  of  money 
mentioned  in  the  said  foregoing  ac- 
count to  have  been  paid  or  allowed, 
were  actually  paid  or  allowed  by  this 
deponent  for  or  on  account  of  the  said 
estates,  and  for  the  several  purposes 
therein  mentioned,  according  to  the 
best  of  his  knowledge  and  belief. 

m.  That  he  does  not  know  of  any 
error  or  omission  in  the  said  foregoing 
accounts  to  the  prejudice  of  any  of  the 
parties  in  the  said  cause.  2  Abb.  Forms 
399. 

D.    Beference     To    Pass     Beceiver 's 
Account. 

(The  object  of  motion,  or  of  the 
order,  may  be  stated  thus):  To  take 
and  state  the  accounts  of  B.  C,  the 
said  receiver  in  this  action,  and  to  as- 
certain and  report  to  the  court  what, 
if  any,  of  the  property  and  assets  in 
question  in  this  action  remain  undis- 
posed of;  and  the  balance  of  cash  re- 
maining in  his  hands  after  making  all 
just  allowances  to  said  receiver  for  the 
costs  and  expenses  of  said  receivership 
and  his  commissions,  as  well  as  for 
other     disbursements     and     payments 
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properly  made  by  him,  on  account  of 
said  tilist  fund  (where  the  receiver  is 
in  fault,  and  the  motion  is  against  him, 
add:  with  costs  of  this  motion  to  be 
paid  by  said  receiver  personally).  2 
Abb.  Forms  400. 

£.    Acceptance  and  Approval  of  Be- 
ceiver'8  Account, 

On  the  account  rendered  in  the  above 
cause  by  A.  H.,  esquire,  the  receiver 
appointed  therein,  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that 
said  account  be,  and  the  same  is  hereby 
accepted  and  approved,  and  that  said 
A.   H.  be  allowed   for   his   services   as 

such  receiver  the  sum  of  $ out 

of  the  moneys  in  his  hands  as  such  re- 
ceiver, and  that  all  the  goods,  wares, 
merchandise,  choses  in  action,  property, 
estates,  effects,  moneys,  deeds,  docu* 
ments,  vouchers,  writings,  |>aper8  and 
books  of  account  in  his  hands  or  pos- 
session, or  under  his  control,  as  such 
receiver,  after  the  retention  by  him 
out  of  said  moneys  of  the  sum  so  al- 
lowed him  be  delivered  and  passed  over 
by  him  into  the  hands  and  possession 
of  such  person  or  persons  as  shall  be 
appointed  assignees  in  insolvency  of 
the  joint  and  separate  estates  of  B.  P. 
W.,  G.  T.  L.,  and  W.  B.  W.,  copartners 
under  the  firm  of  W.  &  L.,  and  said 
receiver  is  hereby  ordered  and  directed 
to  deliver  and  pass  over  the  same  ac- 
cordingly, and  make  return  thereof  to 
this  court  within  ninety  days  from  the 
date  hereof. 

By  the  court, 

Attest,  A.  H. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2342. 

VH.  Order  of  Beference  as  Oompen- 
aation  to  Seceiver,  and  Bal- 
ance Bemainlng. 

It  is  ordered  that  this  cause  be  re- 
ferred to  G.  S.  H.,  esq.,  as  master,  to 
examine  the  report  of  E.  M.,  esq.,  re- 
ceiver, and  to  report  what  sum  shall 
be  allowed  the  receiver  for  his  services 
in  said  case,  and  what  balance  remains 
in  his  hands,  subject  to  the  further  or- 
der of  this  court  in  favor  of  the  cred- 
itors of  said  Columbia  Insurance  Com- 
pany. And  the  said  master  is  ordered 
to  give  D.  S.,  the  plaintiff,  as  well  as 
said  receiver,  notice  of  the  time  and 
place  oi!  the  hearing  before  him.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2345. 


vm.    Distribution. 

A,    Notice  of  Beceiver's  Petition  for 
Directions  as  to  Distribution. 
(Address  to  the  attorneys  of  each  party 

in  interest.) 

Upon  the  petition,  of  Which  the  with- 
in is  a  copy,  and  upon  the  statement 
of  facts,  and  the  schedules  thereto  an- 
nexed, therein  referred  to,  I  shall  ap- 
ply to  one  of  tl)e  justices  of  this  court, 

at   ,   on   the  day  of 

,  li — ,  at  o'clock  in 

the 


^noon,  for  an  order  direct- 
ing what  course  I  am  to  take  in  ref- 
erence to  the  uncollected  notes,  and 
accounts,  and  the  furniture  in  my  pos- 
session, and  also  for  an  order  directing 
a  reference  to  take  my  accounts  as  re- 
ceiver, and  discharging  me  from  fur- 
ther liability,  and  also  for  an  order 
determining  your  respective  priorities, 
and  my  duties  as  to  paying  your  various 
claims  out  of  the  surplus  that  may  re- 
main in  my  hands,  or  out  of  any  other 
moneys  that  I  may  collect. 

(Date.)  (Signature  of) 

Receiver,  etc 

2  Abb.  Forms  398. 

B.     Order  on  Beceiver  To  Pay  TaX' 
able    Costs    and    Balance    Be- 
ported  by  Master  to  Plaintif. 
This   cause  having  been   referred  to 
G.  S.  H.,  esq.,  as  master,  to   examine 
the   accounts    of   E.    M.,    esq.,    the   re- 
ceiver, and  to  report  what  balance  re- 
mains in  his  hands  subject  to  the  final 
decree  of  the  court,  and  it  now  appear- 
ing from  said  report  that  there  is  in 
the  hands  of  said  receiver  the  sum  of 
$  ,  subject  to  the  order  of  this 

court,  and  also  that  there  are  two  out- 
standing claims  in  favor  of  said  re- 
ceiver and  uncollected,  one  of  which  is 
against  one  T.  H.  H.,  and  the  other 
against  one  J.  H.  P.,  it  is  hereby  or- 
dered and  decreed  that  the  receiver  pay 
from  the  funds  in  his  hands  the  tax- 
able costs  of  this  case,  taxed  by  the 
court  at  one  hundred  and  thirty-three 
dollars  and  46/100  ($133.46),  and  that 
the      balance      remaining      thereafter, 

namely,  the  sum  of  $ — ,  be  paid 

by  him  to  D.  8.,  the  plaintiff,  on  ac- 
count of  his  claim  against  the  said 
Columbia  Insurance  Company,  on  the 
said  D.  S.  filing  a  receipt  therefor  with 
the  record  in  this  case;  and  that  this 
shall  stand  as  the  final  decree  in  this 
case,  unless  the  said  receiver  shall  here- 
after receive  anything  on  account  of 
the  claims  aforesaid,  in  which  case  ha 
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shall  be  at  liberty  to  apply  to  the  court 
for  further  directions.  8  Dan.  Ch.  PL 
^  Pr.  (Perkins'  ed.)  2345. 

IZ.    Diacharge. 

A.  Notice   of  Motion   To  Discharge 

Beceiver, 
(The  object  of  motion  may  be  stated 
thus):  That  B.  C,  the  receiver  ap- 
pointed in  this  action,  be  discharged; 
and  that  on  an  accounting  by  him, 
and  a  delivery  of  all  property  and  other 
things  held  by  him  as  such  receiver,  to 
be  made  as  the  court  may  direct,  the 
bond  entered  into  by  him  the  said  re- 
ceiver, and  his  sureties,  may  be  vacated 
(and  that  the  plaintiff  may  pay  him 

the  said  receiver  the  sum  of  

dollars,  reported  due  to  him  by  the  re- 

Sort   of  — ,  dated  the  
ay  of ,  18—,  pursuant  to  an 

order  made  in  this  cause  the  

day   of  — •■ ,   18 — );    and   for   the 

costs  of  this  motion.  2  Abb.  Forms 
401. 

B.  Order  for  Discharge  of  Beceiver 

and  Payment  Etc, 
Let  A.,  the  receiver  of,  etc.,  appoint- 
ed by  the  order  dated,  etc.,  be  dis- 
charged; and  let  him  pass  his  final 
account,  and  pay  the.  balance  which 
shall  be  certified  to  be  due  from  him 
into  the,  etc.,  to  the  credit  of,  etc.  (or 
to  [the  plaintiff]  B.,  or,  etc.);  and 
thereupon  let  the  recognizance,  dated, 
etc.,  entered  into  by  the  said  A.,  to- 
gether with  C.  &  D.,  his  sureties,  be 
vacated.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2338. 

C.  Petition  for  Beceiver  *8  Discharge. 
''To  the  honorable  the  judges  of  the 

said  circuit  court: 

"Your  petitioner  John  C.  Brown,  as 
receiver  of  the  Texas  and  Pacific  Bail- 
way  and  its  property  in  the  above  en- 
titled and  numbered  causes,  represents 
that  heretofore  it  has  been  made  to  ap- 
pear to  the  court  that  the  objects  and 
purposes  of  all  the  bills  in  these  causes 
have  been  accomplished  by  settlement 
and  agreement  of  the  parties,  and  evi- 
dence of  that  fact  filed  as  part  of  the 
record;  that  on  its  being  so  made  to 
appear  the  court  ordered  him  to  render 
his  accounts  as  receiver  up  to  the  first 
of  June,  which  has  been -done,  and  it 
has  been  examined  and  approved,  and 
since  that  date  petitioner  has  kept 
his  account '  as  with  the  company.  By 
the  same  order  he  was  directed  to  hold 
the  property  under  the  orders  of  the 


Gonrt  until  the  first  of  June,  1888,  at 
which  time  if  said  order  was  not  va- 
cated the  railway  company  might  oper- 
ate the  road  under  such  orders  as  the 
court  might  make  from  time  to  time 
and  under  the  supervision  and  control 
of  the  receiver.  No  formal  delivery 
of  the  road  and  property  in  his  hands 
has  been  made  to  said  railway  com- 
pany, and  petitioner  now  asks  that  he 
be  allowed  formally  to  deliver  all  prop- 
erty and  funds  in  his  hands  as  such 
receiver  to  said  railway  company,  and 
that  he  be  allowed  to  account  to  said 
company  according  to  his  account  filed 
up  to  the  first  of  June  and  for  all 
receipts  and  expenditure?  by  him  re- 
ceived and  made  since  the  first  of 
June.  He  has  carried  over  on  the  pres- 
ent books  of  the  company  the  cash 
balance  and  all  other  balances  of  prop- 
erty and  assets  as  found  in  his  hands 
by  his  report  to  the  first  of  June 
aforesaid,  and  he  is  now  the  president 
of  said  railroad  company,  and  after 
his  discharge  will  be  in  possession  of 
all  of  said  company's  road,  property, 
and  funds  as  such  for  the  said  com- 
pany. Wherefore  he  asks  that  he  be 
discharged  from  his  said  receivership, 
and  that  his  bond  as  receiver  be  vacated 
and  annulled  on  pa3rment  of  all  costs  le- 
gally taxable,  but  he  pra3rB  the  court  to 
make  such  order  as  will  charge  the  prop- 
erty so  turned  over  in.  the  hands  of  said 
railway  company  and  its  assigns  with 
all  liability  for  which  he  as  receiver 
is  or  might  be  held  personally  liable. 
Your  petitioner  further  says  that  the 
sum  of  his  compensation  as  receiver 
has  been  agreed  on  by  the  parties  in 
interest  and  is  satisfactory  to  him  and 
has  been  settled  up  to  the  31st  day 
of  October,  1888,  at  which  time  he 
asks  that  his  discharge  take  effect. 
"(Signed)  Jno.  C.  Brown." 
Texas  &  Pac.  B.  Co.  r.  Johnson,  151 
U.  S.  81,  14  Sup.  Ct.  250,  38  L».  ed.  81. 

BECfEIVIKO  STOLEN  OOODB. 

I.    Indictment^  1031 

A.  For  Beceiving,   1031 

B.  Naming  Principal  Felon,  1032 

I.    IndictmontB. 

A.  Indictment  for  Beceiving  Stolen 
Goods, 

Middlesex,  to- wit:  The  jurors  for 
our  lady  the  queen,  upon  their  oath, 
present  that  J.  S.,  late  of  the  parish 
of  B.,  in  the   county  of  M.,  laborer, 
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on  the  third  day  of  August,  in  the 
ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria  (or  in  the  year  of  our 
Lord  ),  at  the  parish  afore- 
said, in  the  county  aforesaid,  one  silver 
tankard  (chattel,  money,  or  valuable 
security,  or  other  property  whatso- 
ever), of  the  value  of  two  pounds,  of 
the  goods  and  chattels  of  one  J.  N., 
before  then  feloniously*  stolen,  taken 
and  carried  away,  feloniously  did  re- 
ceive and  have  (he  the  said  J.  S.  then 
and  there  well  knowing  the  said  goods 
and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away), 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her 
crown  and  dignity.  (It  is  not  necessary 
to  state  by  whom  the  principal  felony 
was  committed.  B.  v.  Jervis,  6  Car.  & 
P.  166;  and,  if  stated,  it  is  not  neces- 
sary to  aver  that  the  principal  has  not 
been  convicted.  K.  v,  Baxter,  5  T.  E. 
83.)     Archb.  O.  PI.  269. 

B.  Indictment  for  Becdving  Stolen 
Goods,  Naming  Principal  Felon, 
City  and  county  of  New  York,  bs.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  New  York, 
upon  their  oath  present: 

That  Joseph  Cohen,  late  of  the  first 
ward  of  the  city  of  New  Yorfc,  in  the 
county  of  New  York  aforesaid,  on  the 
sixth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
sixty-one,  with  force  and  arms,  at  the 
ward,  city  and  county  aforesaid,  twelve 
hundred  spools  of  cotton  thread,  of  the 
value  of  five  cents  each  spool,  of  the 
goods,  chattels  and  personal  property 
of  Grover  &  Baker's  Sewing  Machine 
Company,  a  corporation  created  by  and 
•existing  under  the  laws  of  the  state 
of  Massachusetts,  by  Frank  J.  Thorn- 
ton and  certain  other  persons  to  the 
jurors  aforesaid  unknown,  then  lately 
before  feloniously  stolen  of  the  said 
Grover  &  Baker's  Sewing  Machine 
Company,  unlawfully,  unjustly  and  for 
the  sake  of  wicked  gain,  did  felon- 
iously receive  and  have  (the  said  Jo- 
seph Cohen  then  and  there  well  know- 
ing the  said  goods,  chattels  and  per- 
sonal property  to  have  been  feloniously 
stolen),  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York  and  their  dignity. 


Nelson  J.  Watcrbury,  district  attorney. 
Cohen  v.  People,  5  Park.  Cr.  (N.  Y.) 
330. 


BE0OONIZAK0E& 

Z.    Becognlxaace  Boll,  1032 

n.     Wrlt^  of    Scire    Facias^    Beviral 
Against  Special  Bill,  1033 

in.     Declaration  on  a  Becognixance, 

1034 

IV.  Declaration  on  a  Ball  Bond,  1035 

V.  Notice  of  Bender  in  Diabharge  of 

Bail,  1037 

VL    Notice  of  Motion  for  Ezoneretnr 
of  Bail,  1037 

VIL     Order  for  Exoneretnr    of    Ban, 

1037 

vm.    Exoneretnr  on  Bail  Bond,  1037 

CBOSS-BEFEBENCES: 

Abbest  in  Civil  Cases: 

Bail  Bond  (Bail  Below); 

Undertaking  of  Bail. 
Coroner's  Inquest: 

Becognizance  by  Witness; 

Becognizance  by  Witness  With  Sur- 
eties. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  Against  Special  Bail  oa 
Becognizance  After  Default. 
Pleas: 

Plea,  Comperuit  Ad  Diem. 
Principal  and  Surety: 

Answer   by  Bail,    Death   of   Princi- 
pal; 

Answer  by  Bail,  No  Execution. 

I.    BecogniEance  BoU. 

Pleas  before  the  justices  of  the 
court  of (of  the  peo- 
ple)  of  the  state  of  f  at  the 

— in   the  city  of ,   of 

the    term    of   


(the  term  of 
which,  the  declaration  is  entitled),  in 
the   year   of  our   Lord   one  thousand 


Witness, 
justice). 


-,     esquire     (chief 


-,  elerka. 
-,  ss.:    Be 


City  and  county  of 

it   remembered,   that   on   the 

(Monday)    of  ,   in    this  same 

term,  before-  the  (justices)  of  the 
court  of (of  the  peo- 
ple) of  the  state  of  ^  at  the 

in  the  city  of ,  comes 

A.  B.,  by  E.  F.,  his  attorney,  and 
brings  into  the  said  conrt,  bef<»:e  the 
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aforesaid  justices  tliereof  now  here,  his 
certain  bill  against  O.  D.,  being  in  cus- 
tody, etc.,  of  a  plea  of  trespass  on  the 
case  (or  as  the  plea  is);  which  said 
bill  follows  in  these  words,  that  is  to 

say:     (City  and)   county  of  , 

ss.:  A.  B.,  plaintiff  in  Hhis  suit,  by 
£.  F.,  his  attorney,  complains  of  C.  D., 
defendant  in  this  suit,  being  in  cus- 
tody, etc.,  of  a  plea,  etc.  (here  copy 
the  declaration  to  the  end,  omitting 
the  signature,  and  then  proceed  on  a 
new  line  as  follows): 

And  the  said  defendant,  by  G.  H., 
his  attorney,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  there- 
upon L  N.  of ,  merchant,  and 

I.  S.,  of  ^»  builder   (describing 

the  bail,  as  in  the  bail-piece),  come 
into  the  said  court,  before  the  afore- 
said justices  thereof,  now  here,  in  their 
proper  persons,  and  become  pledges  and 
bail,  and  each  of  them  becomes  pledge 
and  bail  for  the  above  named  defend- 
ant, at  the  suit  of  the  said  plaintiff, 
in  the  plea  aforesaid,  in  manner  and 
form  following,  that  is  to  say;  that 
if  it  shall  happen  that  the  said  defend- 
ant shall  be  convicted  in  the  plea 
aforesaid,  then  the  said  bail  consent, 
and  each  of  them  consents,  that  (as 
well  the  debt  aforeeaid,  as)  all  dam- 
ages, costs  and  charges,  which  shall  be 
adjudged  to  the  said  plaintiff  in  this 
behalf,  shall  be  made  of  their  and  each 
of  their  goods  and  chattels  and  real 
estate,  and  levied  to  the  use  of  the 
said  plaintiff,  if  it  shall  happen  that  the 
said  defendant  shall  not  pay  to  the 
said  plaintiff  the  said  (debt  and)  dam- 
ages, costs  and  charges,  or  render  him- 
self into  the  prison  of  the  people  of 
the  state  of  New  York,  in  execution 
of  the  said  judgment.  Burr.  App.  430, 
{830;  Till.  Forms  133. 

XL     Wilt    of    Sdio   Fadas,    Ba^ival 

Against  Special  BaiL 
The  (people  of  the)  state  of , 

to    the    sheriff    of    the    county    of 

,   greeting: 

Whereas  I.  N.,  of ,  and  I.  S., 

of    ,     heretofore,     to-wit,     in 

■         term,  in  the  year  of  our  Lord 
one     thousand      eight      hundred      and 

— ,  came  into  our  court 

of    ,     before     our     (justices) 

thereof,   at   the  in   the   city 

of  ■ ,   in   their   proper   persons, 

and  became  pledges  and  bail,  and  each 
of  them  became  pledge  and  bail  for 


one  C.  D.,  that  if  the  said  C.  D.  should 
happen  to  be  convicted  at  the  suit  ef 
A.  B.,  in  a  certain  plea  of  trespass 
on  the  case  upon  promises,  to  the  dam- 
age of  the  said  A.  B.,  of dol- 
lars (or  in  debt,  in  a  certain  plea  of 

debt  for dollars),  then  lately 

commenced  and  depending  in  the  same 
court,-  by  and  at  the  suit  of  the  said 
A.  B.,  against  the  said  C.  D.,  then 
the  said  I.  N.  and  I.  S.  consented,  and 
each  of  them  consented,  that  all  such 
damages  (or,  in  debt,  that  as  well  the 
said  debt,  as  all  such  damages),  as 
should  be  adjudged  to  the  said  A.  B., 
in  that  behalf,  should  be  made  of 
their  and  each  of  their  goods  and  chat- 
tels, lands  and  tenements,  and  levied 
to  the  use  of  the  said  A.  B.,  if  it 
should  happen  that  the  said  G.  D.  should 
not  pay  and  satisfy  the  said  damages 
(or  debt  and  damages),  or  render  him- 
self to  some  one  of  our  prisons  on 
that  occasion,  as  by  the  record  of  the 
said  recognizance  still  remaining  in  our 
said  court,  before  our  aforesaid  just- 
ices thereof,  more  fully  appears;  and 
although  the  said  A.  B.  afterwards,  to- 
wit,  in  term,  in  the  year  of 

our  Lord  one  thousand  eight  hundred 

and ,  in  our  said  court,  before 

our  said  justices  thereof,  at  • 

in  the  city  of  ,  by  the  judg- 
ment of  the  same  court,  recovered  in 
the  same  plea,  against  the  said  C.  D., 

dollars,  for  his  damages  which 

he  had  sustained,  as  well  on  occasion 
of  the  not  performing  certain  prom- 
ises and  undertakings,  then  lately  made 
by  the  said  0.  D.  to  the  said  A.  B. 
(or  if  in  debt,  the  said  debt,  and  also 

dollars,  for  his  damages  which 

he  had  sustained,  as  well  by  reason  of 
the  detention  of  the  said  debt),  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof 
the  said  0.  D.  is  convicted,  as  by  the 
record  and  proceedings  thereof,  still 
remaining  in  our  said  court,  before  our 
said  justices  thereof,  at  the  (academy 
in  the  city  of  Utica),  more  fully  ap- 
pears; yet  the  said  C.  D.  hath  not  paid 
or  satisfied  the  said  damages  (or  debt 
and  damages),  or  any  part  thereof,  to 
the  said  A.  B.,  or  rendered  himself  to 
any  of  our  prisons  on  that  occasion, 
according  to  the  form  and  effect  of  the 
said  recognizance;  and  as  well  the  said 
recognizance  as  the  said  judgment,  still 
remain  in  full  force  and  effect,  in.  ao 
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wise  set  aside,  reversed  or  satisfied,  as 
we  have  received  information  from  the 
said  A.  B,,  in  our  said  court,  before  our 
aforesaid  justices  thereof.  Wherefore 
the  said  A.  B.  hatb  besought  us  to  pro- 
vide him-  a  proper  remedy  in  this  be- 
half; and  we,  being  willing  that  what 
is  just  in  this  behalf  should  be  done, 
command  you,  that  you  make  known 
to  (or  summon),  the  said  I.  N.  and 
I.  S.,  that  they  be  before  our  justices 
of  OUT  said  supreme  court  of  judicature 

at  the '  in  the  city  of , 

on   the  Monday  of  — ^— 

next),  to  show  if  they  have  or 
know,  or  if  either  of  them  has  or 
knows,  of  anything  to  say  for  them- 
selves, or  himself,  why  the  said  A.  B 
ought  not  to  have  execution  against 
the  said  I.  N.  and  I.  S.,  for  the  dam- 
ages (or  debt  and  damages),  aforesaid, 
according  to  the  force,  form  and  effect 
of  the  said  recognizance,  if  it  shall 
seem  expedient  for  him  or  them  so  to 
do;  and  further,  to  do  and  receive 
what  our  said  court,  before  our  afore- 
said justices  thereof,  shall  then  and 
there  consider  of  them  in  this  behalf, 
and    have    you    then    there   this   writ. 

Witness,  ,  esquirci,  our   (chief 

justice),   at  the  in  the  city 

of  ^    the  day  of 

-,  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 


',  clerks. 


E.  F.,  attorney. 
Burr.  App.  471,  §959;  Till.  Forms  35. 

nL  Declaration  OA  Secognizance  of 
BaU. 
A.  B.,  plaintiff  in  this  suit,'  by  J. 
and  K.,  his  attorneys,  comes  into  this 
court,  according  to  the  form  of  the 
statute  authorizing  the  (commencement 
of  suits  by  declaration,  and  complains 
of  I.  N.  and  L  8.,  defendants  in  this 
suit,  of  a  plea  that  the  said  defend- 
ants render  unto  the  said  plaintiff,  the 

sum  of dollars  (the  amount  of 

the  judgment  in  the  original  action), 
lawful  money  of  the  United  States  of 
America,  which  to  the  said  plaintiff 
the  said  defendants  owe,  and  from  him 
unjustly  detain.  For  that  whereas  the 
said   defendants   heretofore,   to-wit,   in 

term,  in  the  year  of  our  Lord 

one     thousand     eight     hundred     and 

,   at    (the    city   and)    in    the 

county    of  ,    aforesaid,    came 


into  'the 


court    of 


(of  the  people)  of  the  state  of 

See  "How  To  Use  Tbis  Volume,'*  Introdiictloii.  page  ▼. 


in  their  proper  persons,  and  became 
pledges  and  bail  for  one  C.  D.,  at  the 
suit  of  the  said  plaintiff,  in  a  plea  of 
(trespass  on  the  case  upon  promises), 
then  pending  in  the  said  court,  in  man- 
ner and  form  following;  that  is  to  say, 
that  if  it  jshonld  happen  that  the  said 
C  D.  should  be  convieted  at  the  suit 
of  the  said  plaintiff  in  the  plea  afore- 
said, then  ,the  said  defendants  ton- 
sented  and  agreed,  that  the  (damages) 
which  should  be  adjudged  to  the  said 
plaintiff  in  that  behalf,  should  be  made 
of  their  goods  and  chattels,  lands  and 
tenements,  and  levied  to  the  use  of  the 
said  plaintiff,  if  it  should  happen  that 
the  said  C.  D.  should  not  pay  to  the 
said  plaintiff  the  said  (damages),  or 
render  himself  on  that  oeeasion  into 
the  prison  (of  the  people)  of  the  state 

of  ,  in  execution  of  the  said 

judgment;  as  by  the  record  thereof, 
still  remaining  in  the  said  court,  more 
fully  appears.  And  the  said  plaintiff 
says,  that  afterwards,  to-wit,  in 
term,  in  the  year  one  thous- 
and eight  hundred  and  (the 

term  of  i^hich  the  judgment  in  the 
original  action  was  recovered,  to-wit, 
at  the  court  house  in  the  city  of 
,  and  in  the  court  aforesaid, 
the  said  plaintiff,  by  the  consideration 
and  judgment  of  the  said  court,  recov- 
ered in  the  said  plea  against  the  said 

C.  D.,  the  sum  of '■ dollars  (the 

amount  of  the  judgment  in  the  orig- 
inal action),  which,  by  the  said  court, 
was  then  and  there  adjudged  to  the 
said  plaintiff,  for  his  damages  whieh 
he  had  sustained,  as  well  on  occasion 
of  the  (non-performance  of  certain 
promises  and  undertakings,  then  lately 
made  by  the  said  C.  D.  to  the  said 
plaintiff),  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended;  whereof  the  said  C.  D.  was 
convicted  as  by  the  record  and  pro- 
ceeding thereof  still  remaining  in  the 
said  court  in  full  force  and  effect,  more 
fully  appears.  And  the  said  plaintiff 
in  fact  says,  that  the  said  C.  D.  has 
not  yet  paid  to  the  said  plaintiff  the 
said  (damages)  so  adjudged  to  the  said 
plaintiff  as  aforesaid,  or  any  part  there- 
of, nor  rendered  himself  on  that  oc- 
casion into  the  prison  of  the  said  peo- 
ple iu  execution  of  the  said  judgment, 
according  to  the  tenor  and  effect  of 
the  said  recognisance;  and  the  said 
plaintifP  in  fact  says)   thftt  tf^ 
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plaintiff  has  not  obtained  any  execution 
of  the  said  judgment  nor  sued  out  any 
execution  upon  the  aforesaid  recog- 
nizance; which  recognizance,  with 
the  said  judgment,  so  hj  the  said  plain- 
tiff recovered  as  aforesaid,  is  still  in 
full  force,  strength  and  effect,  wholly 
unsatisfied;  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  money  above  de- 
manded, according  to  the  tenor  and 
effect  of  the  said  recognizance. 

Nevertheless  the  said  defendants  (al- 
though often  requested,  etc.)»  have  not 
yet  paid  to  the  said  plaintiff  the  said 
sum  of  money,  or  any  part  thereof, 
but  the  same,  or  any  part  thereof,-  to 
pay  to  the  said  plaintiff,  the  said  de- 
fendants have  hitherto  wholly  refused, 
and  still  do  refuse;  to  the  damage  of 
the  said  plaintiff  of  one  hundred  dol- 
lars, and  thereof  the  said  plaintiff 
brings  suit,  etc.  Burr.  App.  286,  §554; 
2  Chit.  PI.  472. 

IV.    Declaration  on  Ball  Bond  by  As- 
signee of  Sheriff. 

A.  6.,  plaintiff  in  this  suit,  assignee 
of  W.  J.,  esquire,  sheriff  of  the   (city 

and)   county  of  ,  according  to 

the  form  of  the  statute  in  such  case 
made  and  provided,  by  E.  F.,  his  attor- 
ney, complains  of  C.  D.,  I.  N.,  and  I.  S., 
defendants  in  this  suit,  being  in  cus- 
tody, etc.,  of  a  j)lea  that  they  render 
to    the    said    plaintiff,   as    assignee    as 

aforesaid,  the  sum  of  dollars 

(the  pennJty  of  the  bond),  of  lawful 
money  of  the  United  States  of  America, 
which  they  owe  to,  and  unjustly  de- 
tained from  him.  For  that  whereas 
the  said  plaintiff  heretofore,  to-wit,  on 

the  day   of  in  the 

year  one  thousand  eight  hundred  and 

(the  teste  of  the  capias),  sued 

and   prosecuted   out   of    the    

court  of  (of  the  people)   of 


the    state     of 


before     the 


(justices)  thereof,  against  the  said  G. 
D.,  a  certain  writ   (of  the  people)   of 

the  state  of ,  called  a  capias 

ad  respondendum,  directed  to  the  sheriff 

of  the  (city  and)  county  of  ^ 

by  which  said  writ  the  said  sheriff  was 
commanded  to  take  the  said  C.  D.,  if 
he  should  be  found  in  this  county,  and 
him  safely  keep,  so  that  he  might  have 
his  body  before  the  said  (justices)  of 
the  court  of atore- 


«aid,  at   th^ 


in   th?   city   of 


'f  on  the 


(Monday)  of 

then  next,  to  answer  unto  the 
said  plaintiff  of  a  plea  of  trespass; 
and  also  to  a  bill  of  the  said  plaintiff 

against   the   said   C.   D.,   for  

dollars,  upon  promises,  according  to  the 
custom  of  the  said  court,  before  the 
aforesaid  justices  thereof,  to  be  ex- 
hibited (reciting  the  writ),  and  tliut 
the  said  sheriff  should  then  have  there 
that  writ.  (If  the  defendant  were  held 
to  bail  by  virtue  of  a  special  order,  it 
is  usual  to  state  the  facts  here,  as 
follows:  **0n  which  said  writ,  before 
its  delivery  to  the  said  sheriff  as  here- 
inafter mentioned,  was  duly  endorsed 
and  order  made  by  [here  name  the  of* 
ficer]  directing  the  said  0.  D.,  to  be 
held  to  bail,  or  his  arrest  on  such  writ, 
in  the  sum  of dollars  by  vir- 
tue of  an  affidavit  of  the  cause  of 
action  duly  made  and  affiled  according 
to  the  statute,  etc.)  Which  said  writ 
(so  endorsed)  afterwards,  and  before 
the  said  return  thereof,  to-wit,  on  the 

1 day  of ,  in  the  year 

aforesaid  (the  date  of  the  bail  bond, 
or  according  to  the  fact)  to-wit,  at 
(the    city    and)     in     the     county     of 

aforesaid    (the  venue  in  the 

action),  was  delivered  to.  the  said  W. 
J.,  who  then  and  there  thence  until, 
and  at,  and  after  the  time  of  the  ar- 
rest, and  the  making  of  the  writing 
obligatory  hereinafter  mentioned,  was 
sheriff  of  the   said    (city  and)    county 

of in  due  form  of  law  to  be 

executed.  By  virtue  of  which  said 
writ,  the  said  W.  J.,  so  being  sheriff  as 
aforesaid,  afterwards,  and  before  the 
said  return  of  the  said  writ,  to-wit,  on 
the  day  and  year  last  aforesaid,  and 
within    his    bailiwick   as   such    sheriff, 

to-wit,  at  the  city  of  ,  in  the 

county  of aforesaid,  took  and 

arrested  the  said  C.  D.,  by  his  body, 
and  then  and  there  had  and  detained 
him  in  his  custody,  as  such  sheriff,  at 
the  suit  of  the  said  plaintiff  for  the 
cause  aforesaid.  And  the  said  0.  D., 
being  so  arrested  and  in  custody  of  the 
said  W.  J.,  so  being  sheriff  as  afore* 
said,  by  virtue  of  the  said  writ  at  the 
suit  of  the  said  plaintiff  as  aforesaid, 
the  said  W.  J.,  afterwards,  and  before 
the  said  return  of  the  said  writ,  to-wit, 
on  the  day  and  year  last  aforesaid  (date 
of  the  bail  bond),  and  within  his 
bailiwick  as  such  sheriff,  to-wit,  at  (the 
city)  and  in  the  county    of  * 
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aforesaid,  took  bail  for  the  appearance 
of  the  said  C.  D.,  at  the  return  of 
the  said  writ,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided;  and  on  that  occasion  the  said 
C.  D.y  and  the  said  I.  N.,  and  I.  S., 
as  bail  and  sureties  for  the  said  C.  D., 
then  and  there,  to-wit,  on  the  day  and 
year  last  aforesaid,  at   (the  city)  and 

in    the   county   of  aforesaid, 

by  their  certain  writing  obligatory 
commonly  called  a  bail  bond,  sealed 
with  the  seals  of  the  said  C.  D.,  I.  N., 
and  I.  S.,  respectively,  and  now  shown 
to  the  said  court  here,  the  date  where- 
of is  the  same  day  and  year  last  afore- 
said, acknowledged  themselves  to  be 
neld  and  firmly  bound  to  the  said  W.  J., 
80  being  then  sheriff  of  the  said  (city 

and)  county  of  ,  as  aforesaid, 

as  such  sheriff,  by  the  name,  description 
and  addition  of  W.  J.,  esquire,  sheriff 

ot  the  (city  and)  county  of  , 

in  the  penal  sum  of  dollars, 

of  good  and  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the 
said   sheriff,   or   his    certain    attorney, 
executors,    administrators     or    assigns; 
with,   and   under    a   certain    condition, 
thereunder  written,  that  if  the  said  C. 
D.   should   appear   in  the   action   com- 
menced by  the  said   writ,  by  putting 
in    special    bail    within     twenty     days 
after  the  return  day  specified  in  the 
said  writ,  find  by  perfecting  such  bail, 
if  required,  according  to  the  rules  and 
practice    of   the    said   court,   then    the 
said   obligation   should  be  void,  other- 
wise, to  remain  in  full  force  and  vir- 
tue; as  by  the  said  writing  obligatory, 
and  the  condition  thereof,  reference  be- 
ing thereunto  had,  may  more  fully  and 
at  large  appear.     And  the  said  plain- 
tiff in  fact  saith,*  that  the  said  C.  D., 
did  not  appear  in  the  said  action,  at 
the    place    and    time    above    specified, 
and  in  the  condition  of  the  said  writ- 
ing obligatory  mentioned,  according  to 
the  condition  of  the  said  bond,  by  put- 
*ting   in   special   bail   as   therein    men- 
.tioned,  but  therein  wholly  failed   and 
made   default;     *    whereby    the     said 
writing    obligatory    became    forfeited. 
And    the   said   plaintiff   further   saith, 
chat  the  said  writing  obligatory  being 
«o   forfeited,   and   the    money    therein 
specified  remaining  unpaid  and  unsat- 
isfied to  the  said  sheriff,  he,  the  said 
W.  J.,  so  being  sheriff  of  the  said  (city 
and)  county  of ,  as  aforesaid. 


afterwards,  to-wit,  on  the day 

of ,  in  the  year  one  thousand 


eight  hundred  and 


(the  date 


of   the    assignment,   being   before   the 
title  of  the  declaration),  to-wit,  at  (the 

city  of and  in  the  county  ot 

— : aforesaid  (the  venue),  at  the 


request  and  cost  of  the  said  plaintiff 
in  tne  said  suit,  by  an  endorsement 
of  the  said  writing  obligatory  diJy  at- 
signed  the  said  writing  obligatory  to 
the  said  plaintiff,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided.  By  means  whereof,  and  by 
force  of  the  statute  in  such  case  made 
and  provided,  an  action  hath  aeemea 
CO  the  said  plaintiff,  as  assignee  of  tne 
said  W.  J.,  so  being  sheriff  of  the  said 
(city  and)  county  of as  afore- 
said, to  demand  and  have  of  and  froin 
tho  said  defendants,  C.  D.,  L  N.,  and 

L  S.,  the  said  sum  of  dollan 

above  demanded.  Yet  the  said  defend- 
ants, although  often  requested  so  to 
do   hav4   not.   nor   hath   any   at   them 

as  yet  paid  the  said  sum  of  

dollars  above  demanded,  or  any  part 
thereof,  to  the  said  W.  J.,  sheriff  as 
aforesaid,  before  the  said  assignment, 
or  to  the  said  plaintiff,  assignee  as 
aforesaid,  or  either  of  them,  since  the 
said  assignment;  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do. 
and  still  doth  neglect  and  refnse  to 
pay  the  same,  or  any  part  thereof  to 
the  said  plaintiff,  assignee  as  aforesaid. 
To  the  damage  of  the  said  plaintiff, 
assignee  as  aforesaid,  of dol- 
lars (nominal  damages;,  and  therefore 
he  brings  his  suit,  etc. 

(If  special  bail  were  put  in,  but  not 
perfected,  the  following  clause  should 
be  inserted  in  the  above  form,  between 
the  two  **),  that  although  the  said 
0.  D.  did  appear  in  the  action  com- 
menced by  the  said  writ,  by  putting  in 
special  bail  within  twenty  days  after 
the  said  return  day,  specified  in  the 
said  writ  in  the  said  condition  men- 
tioned, to-wit,  on  the  day  of 

,  in  the  year  aforesaid,  and  at 

the  place  aforesaid,  as  appears  by  the 
record  thereof,  yet  tne  said  plaintiff, 

afterwards,  to-wit,  on  the day 

of ^  at  the  place  aforesaid,  by 

an  endorsement  of  exception  on  the 
bail  piece  filed  with  the  clerk  of  this 
court,  at  tha  city  of  (New  York),  in 
the  said  cause,  and  by  notice  thereof 
in    writing,    duly   signed   by   the  said 
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plaintiff's  attorney,  to  the  said  G.  D., 
duly  given,  then  and  there,  to- wit,  on, 
ete.,  at,  etc.,  duly  required  the  said 
C.  D.,  to  perfect  his  said  bill,  so  by 
him  put  in  as  aforesaid  in  the  said 
cause,  according  to  the  rules  and  prac- 
tice of  the  said  court;  but  the  said 
C.  D.,  although  so  required,  to-wit,  on 
the  day  and  year  aforesaid,  and  often 
afterwards,  to-wit,  at  the  place  afore- 
said, did  not  perfect  his  said  bill,  so 
by  him  put  in  as  aforesaid,  according 
to  the  rules  and  practice  of  the  said 
court,  but  therein  wholly  failed  and 
made  default.  Burr.  App.  273,  {543; 
2  Chit.  PI.  445;  Archb.  Forms  40;  Till. 
Forms  890;  Yates'  Forms  464. 

V.  Notice  of  Bender  In  Discharge  of 

Ball. 
Please  to  take  notice,  that  the  above 
named  defendant  did  this  day  render 
himself  (or  was  this  day  rendered)  in 
discharge  of  his  bail,  at  the  suit  of  the 
above  named  plaintiff;  and  was  there- 
upon  committed   by   his   honor    (name 

the  judge),  to  the  sheriff  of  the 

county  of ,  there  to  remain  un- 
til, etc.  Dated,  etc.  Burr.  App.  204, 
1396;  Till.  Forms  264. 

VI.  Kotiee  of  Motion  for  Exoneretnr 

of  Bail. 

Sir:  Please  to  take  notice,  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany,   on    the    Tuesday     of 

next,   that  an   exoneretur  be 

entered  on  the  bail-piece  filed  in  this 
cause.  Dated,  etc.  Burr.  App.  217, 
8439. 

vn.    Order  for  Exoneretur  of  Ball. 

The  plaintiff  having  appeared,  and 
not  having  shown  sufficient  cause  to 
the  contrary  (or  the  plaintiff  not  hav- 
ing appeared,  and  due  proof  being 
made  of  the  service  of  notice,  as  ap- 
pears by  the  affidavit  hereunto  annexed, 
or  otherwise,  as  the  case  may  be),  let 
an  exoneretur  be  endorsed  on  the  bail- 
piece  (or  bail-bond)  accordingly.  Dated, 
ete. 

(circuit  judge). 

Burr.  App.  225,  §467;  Till.  Forms  272. 

vm.    Exoneretur  on  Bail  Bond. 

The  within  defendant  having,  on  the 
prayer,  and  for  the  indemnity  of  his 
manucaptors,  been  committed  to  the 
custody  of  the  sheriff  of  the  county  of 
at  the  suit  of  the  plaintiff  in 


the  within  plea,  the  said  manucaptors, 
of  their  recognizance  within  contained, 
are  fully  exonerated. 

f  clerk. 

Burr.  App.  96,  |185;  Till.  Forms  273. 

RECORDS. — See  Judgment  Rboobds. 

RECOUPMENT.— See    Set-Off,    Ooun- 

TERCLAIM  AND  RECOUPMENT. 

REDUNDANCY.— See  Striking  OUT. 
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OROSS-EEPEBENCES : 

Account  and  Accounting: 
Decree,  Order  of  Beferenee  to  Mas* 
ter. 

Admikaltt: 

Decree  for  Libelant  on  Hearing  With 
Beferenee  To  Compute. 

Decree,  Order  of  Condemnation  by 
Default  and  Beferenee  to  Commis- 
sioner; 

Decree,  Order  on  Default  With  Befer- 
enee on  Amount  of  Damage; 

Decree  on  the  Merits  With  Befer- 
enee to  Commissioner; 

Commissioner's  Beport; 

Exceptions  to  Beport  of  Commission- 
er; 

Order  of  Confirmation  of  Beport  of 
Commissioner,  and  Final  Decree, 
With  Judgment  Against  the  Bail. 

Anotheb  Action  Pbnding: 
Order     of     Beferenee     on     Plea     in 
Equity. 

Bankruptcy: 
Order  of  Beferenee; 
Order  of.  Beferenee  in  Judge's  Ab- 
sence; 
Beferee's  Oath  of  Office. 

Cbeditobs'  Suits: 
Order  of    Beferenee    To    Determine 

Priority  Among  Creditors; 
Beferee's   Beport   as   to   Priority   of 

Creditors; 


Order  of  Beferenee  To  Appoint  Be- 
ceiver  in  Creditor's  Suit; 

Beferee's  Order  That  Defendant  De- 
liver and  Convey  to  Beeeiver. 
Degsees: 

Order  of  Beferenee  to  a  Master; 

Order  Where  Account  Is  Directed; 

Order  for  Particular  Beferenee,  Ae- 
count  and  Inquiries; 

Order   That  Master  May  Make  Sep- 
arate Beport; 

Usual     Directions,     Beferenee,     Bill 
Taken  Pro  Confesso. 

Divo&CB: 

Order  of  Beferenee  on  Bill  To  Dia- 

aolve  Marriage; 
Master's  Beport  on  Bill  To  DiasolTe 
Marriage. 
Equity  Jurisdiction  and  Pbocedubb: 
Master's  Summons; 
Certificate      of      Examination      Not 

Brought  in; 
Examination  of  Party; 
Exceptions  to  Examination  of  Party; 
Master's  Certificate  on  Exceptions  to 

Examination  of  Party; 
Exceptions  to  Beport  of  Master. 
Hearing: 
Order  of  Beferenee  Preparatory  to  a 
Hearing. 
Injunctions: 
Order   of   Beferenee   as  to   Damages 

by  Injunction; 
Notice  of  Motion  To  Confirm  Beport 
of  Beferee  on  Damages  by  Injunc- 
tion; 
Order  Confirming  Beport  as  to  Dam- 
ages by  Injunction. 
Interpleader: 
Interpleader,  Order  for  Judgment  and 
Beferenee. 
Judgment  Becords: 
Judgment  Becord  on  Beport  of  Bef- 
eree. 
Judgments: 

Judgment  on  Trial  of  Issues  of  Fact 
by  the  Court,  Where  Beferenee  Has 
Been  Had  After  Trial  and  Before 
Final  Judgment; 
Judgment  on  Beport  of  Beferee.         ^ 
Mortgages  : 
Order  of  Beferenee  To  Take   Proof 

in  Foreclosure; 
Order  of  Beferenee  To  Take  Account 
in  Bedemption. 
Nuisance: 
Interlocutory  Decree,  Ordering  Befer- 
enee for  Experiments  as  to  Extent 
of  Nuisance. 
Paupers: 
Order  for  Beferenee  of  Petition  for 
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Leave  To  Prosecute  as  a  Poor  Per- 
son. 
Beceivkbs: 
Order  of  Beference  as  Compensation 
to  Beceiver,  and  Balance  Bemain- 

Beference   To   Pass   Beceiver'8   Ac- 
count* 
Subpoena: 

Subpoena  on  a  Beference; 
Subpoena  Ticket  for  Appearance  Be- 
fore Beferee. 

L    At  Law. 

A.    Affldavits, 

1.    Affldavit  To  Move  for  Beference, 
Long  Account, 

A.  B.,  the  plaintiff  (or  C.  D.,  the 
defendant)  in  the  above  entitled  cause, 
being  duly  sworn,  says  that  the  dec- 
laration in  said  cause  contains  (five) 
counts  in  assumpsit  (or  as  tne  action 
is),  to* wit  (state  what  each  count  con- 
sists of),  that  the  venue  is  laid  in  the 

county  of  ,   that   the  plea  in 

said  cause  is  (state  what),  and  that 
the  said  cause  is  now  at  issue.  And 
this  deponent  further  says  that  the 
trial  of  this  cause  will  require  the  ex- 
amination of  a  lon^  account  on  the 
part  of  this  deponent  (or  on  the  part 
of  the  plaintiff,  or  on  the  part  of  both 
parties).     And  further  says  not. 

Sworn,  etc. 

A.  B.  (or  C.  D.). 

Burr.  App.  27,  §52;  Yates'  Forms 
345. 

2.    Affidavit   To  Oppose  Beference. 

A.  B.,  the  plaintiff  in  this  cause, 
being  duly  sworn,  deposes  and  says, 
that  he  has  fully  and  fairly  stated  the 
ease  in  this  cause  to  £.  F.,  his  counsel 

therein,  who  resides  at  ,  and 

that  questions  of  law  will  arise  on  the 
trial  of  this  cause,  as  deponent  is  ad- 
vised by  his  said  counsel  and  verily 
believes;  that  is  to  say,  the  declaration 
in  this  cause  is  founded  on  (state 
what) ; '  to  which  the  defendant  has 
pleaded  (state  what,  and  if  there  be  a 
replication,  etc.,  state  the  substance  of 
it);  and  that  the  following  will  be  in- 
sisted on,  on  behalf  of  the  said  plaintiff 
(state  the  point  or  points  of  law).  And 
this  deponent  has  understood  and  be- 
lieves that  the  defendant 's , counsel  will 
urge  (state  briefly  what  points  are  an- 
ticipated from  the  defendant).  And 
this  deponent  is  advised  by  his  said 
counsel,  and  believes,  that  such  points 
are  material  and  difficult;  and  that  ref- 
erees are  not  a  proper  tribunal  for  the 


trial  of  this  cause.  '  And  further  de- 
ponent says  not.  A.  B. 

Sworn,   etc.      Burr.     App.     27,     §53; 
Yates'  Forms  798. 

B.  Notice  of  Motion  for  Beference, 
Sir:  Please  to  take  notice  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of ■ 

next,  that  this  cause  be  referred  to 
K.  L.,  of  (the  city  of ,  coun- 
selor at  law),  and  M.  N.  and  0.  P.,  of 
(the  same  place,  merchants).  (If  there 
be  but  a  single  referee,  vary  the  notice 
accordingly.)  Dated  March  14th,  1846. 
Burr.  App.  210,  §414. 

C.     Orders   for  Beference, 

1.  Order  for  Beference  of  Cause  on 

Consent, 
On  reading  and  filing  affidavits  and 
consent  in  this  cause,  and  on  motion 
of  Mr.  J.,  of  counsel  for  the  plaintiff, 
no  one  appearing  to  oppos6,  ordered 
that  this  cause  be,  and  the  same  hereby 
is,  referred  to  K.  L.,  of  (the  city  of 
Albany,  counselor  at  law);  and  that 
the  said  referee  report  thereon  with  all 
convenient  speed.  Burr,  App.  458, 
§917. 

2.  Order  for  Beference  of  Cause  on 

Motion. 
On  reading  and  filing  an  affidavit 
(or  ** admission")  of  the  due  service 
of  notice  of  motion  in  this  cause,  and 
on  motion  of  Mr.  J.,  of  counsel  for  the 
plaintiff  (no  one  appearing  to  oppose), 
ordered  that  this  cause  be,  and  the  same 
hereby  is,  referred  to  K.  L.,  of  (the 
city  of  Albany,  counselor  at  law),  and 
M.  N.  and  O.  P.  of  (the  same  place, 
merchants),  and  that  they,  or  any  two 
of  them,  report  thereon  with  all  con- 
venient speed.    Burr.  App.  458,  §918. 

3.  Order   for   Beference   at    Trial, 
It  appearing  to   this  court  that  the 

trial  of  this  cause  will  require  the  ex- 
amination of  long  accounts,  ordered 
that  this  cause  be  referred  to  J.  K.,  of 
the  (city  of  New  York,  counselor  at 
law),  (if  more  than  one  referee,  name' 
them  all),  and  that  said  referee  (or 
if  several,  that  said  referees,  or  any 
two  of  them)  report  thereon,  with  all 
convenient  'speed.  Dated,  etc.  Burr. 
App.  230,  §483. 

D.    Notice    of   Hearing    Before    Bef- 
eree, 
Sir:     Please  to  take  notice  that  this 
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cause  will  be  brought  tp  a  hearinfi^  be- 
fore the  referees  appointed  therein,  at 

(here  name  the  place),  on  the 

day  of next,  at  (four)  o'clock 

in  the  afternoon.    Burr.  App.  199,  §377. 

R    Notice  Requiring  Plaintif  To  Pro^ 
ceed  With  Reference. 

Please  to  take  notice  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
bring  the  said  cause  to  a  hearing,  be- 
fore the  referees  appointed  therein, 
within  forty  days  after  service  of  this 
notice.    Burr.  App.  199,  |378. 

F.    Eeports. 

1.  Report  of  Referee  in  Favor  of 

Plaintif. 
We,  the  subscribers,  referees  appoinf 
•d  by  a  rule  of  court,  made  in  the 
above  cause  (or  where  the  report  is 
signed  by  two  of  the  referees  only: 
''We,  the  subscribers,  two  of  the  ref- 
erees appointed  by  a  rule  of  court  made 
in  the  above  cause,  the  other  referee 
having  met  with  us  at  the  hearing  of 
this  cause,  and  at  the  giving  of  evi- 
dence therein),  having  heard  and  exam- 
ined the  matters  in  controversy  in  said 
cause,  and  having  examined  on  oath 
the  several  witnesses  produced  to  us 
therein,  do  find  *  that  there  is  due  to 
the  above  named  plaintiff  A.  B.,  from 
the  above  named  defendant  C.  D.,  the 
sum  of  (one  thousand  six  hundred  and 
eighteen)  dollars  and  (fifty-two)  cents, 
besides  costs;  all  which  we  do  hereby 
humbly  report  to  this  honorable  court. ' ' 

Dated  the  day  of  , 

18—.     Burr.   App.   435,    §835;   Gaines' 
Pr.  492;  Yates'  Forms  799. 

2.  Report  of  Referees  in  Favor  of 

the  Defendant, 
(As  in  last  form  to  the  *,  and  then 
as  follows):  that  there  is  nothing  due 
from  the  above  named  defendant,  to 
the  above  named  plaintiff  (or  if  a  bal- 
ance be  found  for  the  defendant,  "that 
t*iere  is  due  to  the  above  named  de- 
fendant from  the  above  named  plain- 
tiff,  the  sum   of  dollars;   all 

which,  etc.''  (as  in  last  form).  Burr. 
App.  435,  i836. 

3.  Report  of  Referee  in  Case  of 

Voluntary   Nonsuit, 
We,   the  referees   appointed   in  tUs 
cause,   do  certify  and  report  that  on 

the    day    of    ,    at 

(the  time  and  place  of  meet- 

iQfir))  ^^  met  for  the  purpose  of  hear- 
ing the  proofs  and  allegations  of  the 
parties  in  this  cause;  that  the  said  par- 


lies also  then  and  there  appeared  be- 
fore us;  and  after  proceeding  to  a  bear- 
ing in  said  cause,  and  the  same  not  hav- 
ing been  finally  submitted  to  us  for 
our  decision,  the  said  plaintiff  volnn- 
tarily  submitted  to  a  nonsuit  therein. 

Dated  the day  of , 

18—.    Burr.  App.  435,  {836a. 

4.    Report   of  Referee,   Special  or 
Supplementary, 

This  cause  came  on  for  a  hearinj( 
before  K.  L.,  M.  N.  and  O.  P.,  esquires, 
referees  duly  "appointed  to  hear  and 
determine  the  matters  in  controversy 
between  the  aforesaid  parties,  upon  the 
(declaration,  pleas,  notice  of  special 
matters  and  set-off)  aforesaid,  and 
thereupon  the  said  plaintiff  proved 
that,  etc.  (setting  forth  in  detail  the 
facts  proved  on  the  part  of  the  plain- 
tiff). 

The  defendant  then  proved  that.  ete. 
(here  state  the  facta  proved  on  thi 
part  of  the  defendant). 

And  thereupon,  after  hearing  coon* 
sel  for  the  respective  parties,  the  nid 

referees  made,  on  the day  of 

-,  one  thousand  eight  hundred 
-,  their  report  in  the  words 


and  — 

and  figures  following: 

We,  the  subscribers,  referees,  ete. 
(inserting  the  ordinary  form  of  report, 
ly  F,  1,  2),  including  date  and  signa* 
tures).    Burr.  App.  436,  {837. 

5.    Order    To   Compel    Report    of 
Referee. 

On  reading  and  filing  afildavits  in 
this  cause,  and  on  motion  of  Hr.  F.. 
of  counsel  for  the  (plaintiff),  after 
hearing  counsel  in  opposition,  ordered 
that  the  referees  appointed  in  this 
cause  do  report  therein  by  the  first  day 
of  the  next  non-enumerated  term,  o! 
then  and  there  show  cause  why  an  at* 
tachment  should  not  iaaae  against  thea 
Burr.  App.  459,  {919. 

G.    Setting  Aside, 
1,    Notice  of  Motion  To  Set  Asidi 
Report  of  Referee, 

Sir:  Please  to  take  notice  that  npoQ 
the  affidavit  and  case  with  copies 
whereof  you  are  herewith  served,  this 
court  will  be  moved  at  the  next  term, 

to  be  held  at  the of  the  city 

of  ,  on  the  Monday 

of  — — ^  next,  at  the  opening  of  the 
court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  hoards  that  the 
report  made  by  the  referees  in  this 
cause,  be  set  aside  (with  costs).  Dated 
,  18—.    Burr.  App.  210,  H15. 
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2.  Order  To  Set  A$ide  Seport  of 

Seferee  on  Merit9. 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  J.,  of 
eonnsel  for  the  defendant,  and  Mr.  S., 
of  eounsel  for  the  plaintiff,  ordered 
that  the  report  made  by  the  referees 
in  this  eause  be,  and  the  same  hereby 
is,  set  aside,  with  costs  (or  without 
costs).    Burr.  App.  459,  {920. 

3.  Order  Denying  Motion   To  Set 

Aside  Report  of  Referee, 
A  motion  having  been  made  on  the 
part  of  the  defendant  by  Mr.  T.,  of 
counsel,  to  set  aside  the  report  of  the 
referees  in  this  cause,  and  after  hearing 
Mr.  L.,  in  opposition  thereto,  ordered 
that  the  said  motion  be  denied,  with 
costs.    Burr.  App.  459,  {921. 

H,  Order  for  Judgment  on  Report  of 
Referee. 

On  reading  and  filing  the  report  of 
J.  K.  L.  M.  and  N.  O.  (or  of  J.  K 
and  L.  M.,  two  of)  the  referees  ap- 
pointed in  this  cause,  by  which  it  ap- 
pears that  they  have  assessed  the  plain- 
tiff's damages  at  dollars  and 

•  cents,  besides  costs  (or  other- 
wise, according  to  the  report),  on  mo- 
tion of  E.  P.,  attorney  for  the  plaintiff 
(or  G.  H.,  attorney  for  the  defendant), 
ordered  that  the  said  report  be,  and  the 
same  hereby  is,  confirmed;  and  on  like 
motion,  ordered,  judgment  final  there- 
on.   Burr.  App.  450,  {887. 

n.    At  Law  Undar  Code. 

A.    Affidavits, 

1.  Affidavit  To  Move  for  Reference 
of  an  Action  Involving  Long 
Account, 

A.  B.,  the  plaintiff  (or  defendant) 
in  the  above-entitled  action,  being  duly 
sworn,  says: 

I.  That  said  action  is  brought  to 
recover  (here  designate  nature  of  cause 
of  action:  see  forms  in  Attachments). 

n.     That   issue   was   joined   on    (or 

as  of)   the  day  of  

last,  by  the  service  of  defendant's  an- 
swer, setting  up  (here  designate  the 
defences,  e,  g.,  thus):  payment  as  to 
part,  and  a  counter-claim  arising  out 
of  several  items  of  services  alleged 
to  have  been  rendered  by  him  to  the 
plaintiff. 

m.  That  the  trial  of  the  aforesaid 
issue  will  require  the  examination  of 
a  long  account  on  the  side  of  the  plain- 
tiff (or  defendant,  or  both  parties),  con- 
sisting of  at  least  items  of 


charges  and  (credits),  of  the  aforesaid 
(goods  and  services)  of  various  dates. 
2  Abb.  Forms  469. 

2.  Affidavit  To  Oppose  Motion  b9 

Denying  Account, 
(Oommencement     as     ia      preceding 
form.) 

I.  That  the  issue  joined  herein  will 
not  require  the  examination  of  a  long 
account  within  the  meaning  of  the 
statute. 

II.  That  this  action  is  brought  to 
recover  for  a  bill  of  goods*  sold  by 
plaintiff  to  defendant;  and  that  all  of 
said  goods  were  sold  at  one  time,  and 
as  one  transaction^  and  the  alleged 
credit  is  a  payment  made  by  defend- 
ant at  said  time,  and  then  deducted 
from  the  amount  to  be  due  from  de- 
fendant to  the  plaintiff;  and  there  are 
no  other  items  of  charge  or  credit^  in- 
volved in  the  issues  herein.  2  Abb. 
Forms  470. 

3.  Affidavit     To     Oppose    Motion, 

Where  Fraud  Is  Set  Up. 
((Commencement  as  in  11,  A,  1.) 

I.  That  this  action  is  brought  upon 
an  insurance  policy  alleged  to  have  been 
made  by  defendants;  and  that  the  only 
items  of  account  are  the  items  of  dam- 
age, which  plaintiff  claims  he  has  sus- 
tained by  a  peril  insured  against. 

II.  That  the  defence  (or,  one  of 
the  defences)  set  up  by  the  defend- 
ants is  fraud  on  the  part  of  the  plain- 
tiff, in  (here  briefly  disclose  it),  as 
more  fully  appears  by  reference  to  their 
answer  herein.    2  Abb.  Forms  470. 

4.  Affidavit     To     Oppose     Motion, 

Where    There     Are    Difficult 

Questions  of  Law, 

(Oommencement  as  in  II,  A.  1.) 

I.     That    he    has    fully    and     fairly 

stated   the   case   in   this   cause   to   his 

counsel    O.    P.,    who     resides    at     No. 

f  street,  in  the  city 

•;    and   that   the   investiga- 


of  

tion  and  trial  of  the  issues  of  fact  in 
this  cause  will  as  deponent  is  advised 
by  said  counsel,  after  such  statement, 
and  believes,  require  the  decision  of 
difficult  questions  of  law. 

n.  That  (here  state,  unless  the  mov- 
ing affidavits  correctly  state  it,  the  na- 
ture of  the  issue,  as  in  11,  A,  1,  and 
that)  the  following  will  be  insisted  on 
on  behalf  of  said  plaintiff  (here  briefly 
state  deponent's  points  of  law).  And 
deponent  is  informed  and  believes  that 
the  defendant's  counsel  will  urge  (here 
briefly   state   his   anticipated   points); 
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which  points  as  deponent  is  advised  by 
his*  said  counsel  are  material  to  the 
cause,  and  are  difficult,  especially  in 
their  application  to  the  facts  of  this 
case.     2  Abb.  Porms  471. 

B.    Notice  of  Motion  To  Sefer  Cause. 

Please  take  notice,  that  on  (desif?- 
nate  papers),  the  undersi|(ned  will 
move  the  court,  at   a  special  term  to 

be  held  at  ,  on  the  

day   of  .    18 ,  at 

0  'clock  in  the noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  that 
this  action  be  referred  to  one  or  more 

referees  (or,  to  R.  F.,  esq.,  of ), 

and  for  such  other  relief  as  may  be 
just.     2  Abb.  Forms  471. 

O.  Stipulation  Agreeing  on  Nomina* 
tion. 

It  is  hereby  stipulated  and  a^eed  be- 
tween the  parties  hereto,  that  in  case 
the  within  motion  be  f^ranted,  the 
reference   shall   be   to   B.    F.,   esq.,    of 

,     counselor-at-law.       2     Abb. 

Forms  472. 

D.  Order  Referring  Cause  on  Motion. 
On  reading  and  filing  (the  pleadings 

and  the  affidavit  of  G.  H.),  and  on 
motion  of  M.  N.,  counsel  for  defend- 
ant, and  after  hearing  O.  P.,  counsel 
for  plaintiff  (or,  and  on  proof  of  ser- 
vice of  notice  on  motion,  and  no  one 
appearing),  in  opposition: 

Ordered,  that  it  be  referred  to  B.  F., 

esq.,   of  ,   counselor-at-law,   to 

hear  and  determine  the  whole  issues  in 
this  cause.     2  Abb.  Forms  472. 

E.  Order   Referring   Cause,    Without 

Motion, 

This  cause  coming  on  to  be  tried,  and 
it  appearing  to  the  satisfaction  of  the 
court  that  it  will  require  the  examina- 
tion of  a  long  account: 

Ordered  (as  in  preceding  form).  2 
Abb.  Forms  473. 

F.  Consent  To  Refer, 

It  is  hereby  stipulated  and  agreed 
by.  the  parties  to  this  action  (that 
the  right  of  trial  by  jury  be  waived, 
and   that)    it   be  referred    to    B.    F., 

esq.,    of  ,   counselor-at-law,   to 

hear  and  determine  the  issues  in  this 
cause;  and  that  an  order  may  be  entered 
accordingly.    2  Abb.  Forms  473. 

G.  Order  on  Consent  for  Reference, 
On    reading   and   filing   the   annexed 

consent,  and  on  motion  of  M.  K.  for 
plaintiff  (or  defendant): 

Ordered  (as  in  II,  D).  2  Abb.  Forms 
473. 


H.    Oath  of  Referees.   • 

I,  B.  F.,  referee  (or,  if  there  are 
several,  we,  naming  them,  the  referees) 
appointed  herein,  hereby  swear  that  1 
(or  each  for  ourselves  that  we)  will 
faithfully  and  fairly  hear  and  examine 
this  action,  and  make  a  just  and  true 
report  therein,  according  to  the  best 
of  my  (or  our)  understanding.  2  Abb. 
Forms  474. 

L  Appointment  of  Bearing  on  Eef- 
erence* 

The   undersigned    referee  (s)     herelBf 

hereby   appoint   the   day    of 

next,  at  o'clock  in 


the 


No. 


noon,   at    the    ofiGice    of 


-,  for  the 


street,  in  the  city  of 

trial  of  this  action.    2  Abb.  Forms  473. 

J.    Notice  of  Hearing  or  Trial, 
Take  notice,  that  this  action  will  be 
brought    to    a    hearing   before    B.     F^ 

referee  herein,  at  his  office.  No. ^ 

street,  in  the  city  of ^ 

on  the  '—  day  of  next. 


at 


o  'dock   in   the 


noon.    2  Abb.  Forms  474. 

K.    Reports, 

1.    Report,  General  Form  (a). 
To  the court  of 


The  undersigned,  appointed  by  this 
court  a  referee  to  hear  and  determine 
this  action  and  the  issues  therein,  hav- 
ing duly  considered  the  allegations  and 
proofs  of  the  parties,  and  having  heard 
M.  N.,  for  the  plaintiff,  and  O.  P.,  for 
the  defendants,  reports  to  the  court  as 
follows: 

I  find,  as  matters  of  fact: 

I.  That,  etc. 

II.  That,  etc. 

I  find,  ajB  matters  of  law: 

I.     That,  etc. 

n.     That  there  is  due    to    plaintiff 

from   defendant  the   sum   of  

dollars,  with  interest  from  the  — — — 
day  of ,  18- ,  being  — 


dollars,  which  amount  to 


dot 


lars;  for  which  said  plaintiff  is  en- 
titled to  judgment  in  this  action  against 
the  said  defendant,  besides  costs. 

(Or,  where  defendant  prevails,  II. 
That  defendant  is  not  indebted  to 
plaintiff  as  alleged  in  this  action,  and 
the  defendant  is  entitled  to  judgment 
against  said  plaintiff  for  his  costs.)  2 
Abb.  Forms  474. 

General  Form  (b). 

The  referee  appointed  in  the  aboTe- 
entitled  action  respectfully  reports,  that 
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lie  has  been  attended  by  the  attorneys 
and  counsel  of  the  respective  parties 
plaintiff  and  defendant;  and  having; 
heard  their  allegations  and  proof,  he 
reports  and  decides  that  there  is  due 
to  the  plaintiff  from  the  defendant  in 
this  action  the  sum  of  dol- 
lars, and  decides  that  judgment  be  en- 
tered for  the  plaintiffs  against  the  de- 
fondants  for  that  sum,  with  costs.  2 
Abb.  Forms  475. 

2.    Beport   of  Beferee  in   Partner- 
ship Cause, 

(Commencement  as  in  II,  K,  1.) 
I  find,  as  conclusions  of  fact: 

I.     That  from  the  day  of 

-,   18 ,  to  the  day 

(when    this    action    was 


of    - 

commenced),    the    parties    hereto   were 

partners  in  the  business  of at 

(under  articles  of  agreement 

set  forth  in  the  complaint  herein). 

II.    That  the  defendant  in  tne  month 

of   took   exclusive  possession 

of  the  partnership  assets  and  books, 
and  then,  and  ever  since,  prevented  the 
plaintiff  from  having  free  access  there- 
to, and  obstructed  his  use  and  control 
thereof. 

I  find,  as  condusibns  of  law: 

I.  That  the  plaintiff  is  entitled  to 
a  judgment   declaring  said  partnership 

dissolved   as   of   the  day    of 

,  18-^ — . 

II.  That  the  plaintiff  is  entitled  to 
an  accounting  with  the  defendant  in 
respect  to  the  partnership  dealings,  and 
the  use  made  of  the  partnership  prop- 
erty by  the  defendant. 

III.  That  on  such  accounting  the 
plaintiff  is  entitled  to  have  allowed  to 
him  (here  set  forth  the  principles  on 
which  the  accounting  should  be  taken). 
2  Abb.  Forms  475. 

L.    Judgment  on  Report    of   Beferee 
for  Plaintiff. 

I'his  cause  having  been  referred  to 
R.  F.,  esq.,  to  hear  and  determine  the 
same,  and  his  report  having  been  filed, 
whereby  he  finds  *  to  be  due  from 
the  defendants  to  the  plaintiffs  the 
sum  of  dollars;  now,  on  mo- 
tion of  M.  N.,  plaintiffs'  attorney. 

It  is  adjudged  that  the  plaintiffs  do 
recover  of  the  defendants  the  said  sum, 
with  dollars  costs  and  dis- 
bursements, amounting  in  the  whole  to 

the  sum  of  dollars   (or  state 

special  relief).     2  Abb.  Forms  ^45. 


in.    In  Special  Oasee. 

A.     Orders  of  Reference, 

1.  Order  of  Reference  To  Take  an 

Account  in  Case  of  Default. 
(As  in  III,  A,  2,  substituting  for  the 
words  between  the  *•):  to  take  an  ac- 
count of  the  partnership  transactions 
referred  to  in  the  complaint;  and  the 
parties  are  hereby  required  to  produce 
before  said  referee,  upon  oath,  all  the 
books,  papers,  deeds,  and  other  writ- 
ings in  their  custody  or  control  relating 
to  the  same,  and  shall  be  examined 
upon  interrogatories,  or  otherwise,  as 
the  said  referee  shall  direct  (add  any 
other  directions,  if  necessary).  And 
said  referee,  etc.    2  Abb.  Forms  513. 

2.  Order    of    Reference    To    Take 

Proof  of  Cause  of  Action^ 
and  Payments,  Where  Sum- 
mons  Was  Served  by  Publica- 
tion, 

Upon  the  summons  and  complaint 
herein,    and    the    affidavit    of    M.    N., 

dated   the   day   of    , 

setting  forth  the  proceedings  had  (and 
on  motion  of  M.  N.  for  the  plaintiff): 

Ordered,  that  it  be  referred  to  B.  F., 

esq.,  of  — ,  counselor-at-law.  *  to 

take  proof  of  the  demand  alleged  in 
the  complaint  (or  specify  particular  In- 
quiry), and  to  examine  the  plaintiff,  or 
his  agent,  on  oath,  respecting  any  pay- 
ments that  have  been  made  to  him, 
said  plaintiff,  or  to  any  one,  for  his 
use,  and  *  to  report  to  the  court  with 
all  convenient  speed.  2  Abb.  Forms 
518. 

3.  Order  of  Reference  Preliminary 

to  Judgment  in  Divorce, 
On  reading  and  filing  due  proof  by 
the  affidavit  of  M.  N.,  that  the  sum- 
mons (with  a  copy  of  the  complaint) 
herein  has  been  duly  served  on  the  de- 
fendant more  than  twenty  days  since, 
and  that  no  demurrer,  and  no  answer 
(denying  any  allegation  of  the  com- 
plaint) has  been  put  in;  and,  also,  upon 
reading  and  filing  the  affidavit  of  the 
plaintiff,  denying  cohabitation  (or  col- 
lusion, or  both),  now,  on  motion  of 
M.  n!,  and  on  proof  of  due  notice  to 
the  defendant,  no  o\ie  appearing  in  op- 
position (or  after  hearing  O.  P.  for 
said  defendant). 
Ordered,  that  it  be  referred  to  R.  F., 

esq.,   of  — ,   counselor-at-law,   to 

take  proof  of  all  the  material  facts 
charged  in  the  complaint. 

(In  an  action  for  limited  divorce  for 
cruelty,  may  add:  And  on  the  hearing 
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said  referee  may  take  the  examixLation 
of  the  plaintiff,  on  oath,  as  to  an^ 
cruel  or  inhuman  treatment,  alleged  in 
the  complaint,  which  took  place  when 
no  witnesses  were  present,  who  are  com- 
petent to  testify  to  the  facts  on  such 
reference.) 

(Or,  where  a  former  husband  or  wife 
is  living,  add:  And  to  inquire  whether 
the  alleged  subsequent  marriage  of  the 
defendant  was  contracted  in  good  faith^ 
and  with  the  full  belief  of  the  parties 
thereto,  that  the  plaintiff  was  dead; 
and,  also,  to  ascertain  and  report  the 
issue  of  the  said  subsequent  marriage. 
2  Abb.  Forms  535. 

4.     Order  of  Reference  To  Take  Tea- 

timony. 

(As  in  III,  C,  or  m,  A,  6,  to  the 

end  of  the  first  paragraph,  continuing:) 

Ordered,  that  it  be  referred  to  R.  F., 

esq.,  of  — ^ ,  to  take  the  evidence 

produced  by  the  respective  parties  here- 
in, upon  the  question  whether,  etc.  (or, 
to  take  the  testimony  of  M.  N.  the  wit- 
ness therein  named),  and  (conclude  as 
in  III,  A,  5.  from  the  •).  2  Abb. 
Forms  670. 

6.     Order  of  Reference  To  Take  Tes- 
timony; as  to  Value  of  Use 
and  Occupation,  in  Action  for- 
Specific  Performance, 
Ordered,  after  hearing  counsel  for  the 
plaintiffs  and  defendants,  that  it  be  re- 
ferred to  R.  F.,  esq.,  to  take  such  tes- 
timony as  may  be  produced  before  him 
by  either  party  to  this  cause  in  rela- 
tion to  the  value  of  the  use  and  oc- 
cupation, by ,  of  the  premises 

(briefly   designating  them),    since    the 

day  of  ,  18 ,  and 

*  the  amounts  received  and  collected  by 

,  or    which,    with    reasonable 

diligence,  might  have  been  received  and 
collected  for  the  same  since  said  day, 

the  amounts  expended  by  said 

for  taxes,  assessments,  repairs,  or  other- 
wise, in  and  upon  said  premises  (and 
also  in  relation  to  all  policies  of  insur- 
ance upon  said  premises,  and  as  to  any 
actions  brought  upon  the  same).  * 
And  it  is  further  ordered,  that  the  said 
referee  report  said  testimony  with  all 
convenient  speed,  and  that  either  party 
be  at  liberty,  on.  the  coming  in  of  his 
report,  to  object  to  the  relevancy  or 
admissibility  of  all  or  any  portion  of 
said  testimony.  2  Abb.  Forms  671. 
6.  Order  of  Reference  To  Take  Ac- 
count as  to  Damages, 
This  cause  coming  on  to  be  tried  at 
a  special   term  of  this  court,   held  on 


rthe 


day  of 


before  J.  J.,  one  of  the  justices  thereof, 
and  it  appearing  that  the  taking  of  an 
account  is  necessary  for  the  informa- 
tion of  the  court  before  jndgment; 
thereupon,  on  hearing  eonnsel  for  the 
respective  parties, 

Ordered,  that  it  be  referred  to  B.  P., 
esq.,  as  sole  referee,  *  to  ascertain 
and  report  (the  amount  of  wharfage 
which  should  be  allowed  to  the  plain- 
tiffs for  the  breach  of  the  covenant  bv 
the  defendants,  contained  in  the  grant 
mentioned  in  the  pleadings).  And  for 
such  purpose  he  is  to  ascertain,  etc.. 
specifying  the  principles  on  which  the 
account  is  to  be  taken).  And  be  is 
to  compute  the  interest  on  such  amount, 
and  state  the  same  in  his  report. 

And  upon  such  report  being  con- 
firmed according  to  the  practice  of  the 
court,  either  party  may  bring  on  the 
cause  for  final  judgment.  2  Abb.  Forms 
671. 

7.  Order  of  Reference  for  Aceouni- 

ing  in  Partnership  Cause, 
(As  in  m,  A,  6,  to  the  *,  continuing): 
to  take  and  state  an  account  of  all 
dealings  and  transactions  between  the 
plaintiff  and  defendant,  as  partners,  un- 
der the  style  of  A.  B.  &  Co.;  and  for 
the  better  taking  and  stating  of  which 
account  the  parties  are  to  produce  be- 
fore the  said  referee,  under  oath,  all 
books,  deeds,  papers,  and  writings  in 
their  custody,  or  under  their  control, 
relating  thereto;  and  are  to  be  exam- 
ined upon  interrogatories  or  otherwise, 
as  the  said  referee  shall  direct,  who, 
in  taking  the  said  account,  is  to  make 
all  just  allowances  to  the  parties  as 
between  themselves;  and  what,  on  the 
balance  of  the  said  account,  shall  ap- 
pear to  be  due  from  either  party  to 
the  other,  is  to  be  paid  as  the  said 
referee  shall  direct;  and  the  referee  is 
at  liberty  to  state  and  report  any  spe- 
cial circumstances,  as  weU  as  his  rea- 
sons for  allowing  or  disallowing  anj 
allowances  which  may  be  claimed. 

And  it  is  further  ordered,  that  the 
question  of  costs,  as  well  as  all  other 
questions,  are  reserved  until  the  CfHning 
in  of  the  report  and  hearing  for  f^x- 
ther  directions.     2  Abb.  Forms  672. 

8.  Order  of  Reference  Prelimiwaii 

to  Judgment  far  Pariition. 
On  reading  and  filing  due  proof  by 
the  affidavit  of  M.  N.  that  the  sum- 
mons (and  complaint)  herein  has  been 
duly  personally  served  within  this  state 
on  all  the  defendants  (except  the  on- 
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known  owners  and  the  defendant  U.  V., 
a  non-resident,  on  eaeh  of  whom  it  has 
been  duly  served  by  publication),  and 
that  none  of  the  defendants  are  in- 
fants (except  the  defendant  W.  X.)^ 
and  that  none  of  them  have  demurred, 
or  put  in  any  answer  controverting  any 
material  allegation  of  the  complaint, 
now,  on  motion  of  M.  N.  for  the  plain- 
tiff, and  on  proof  of  due  notice  of 
this  motion  to  the  defendants  who  have 
appeared,  and  after  hearing  O.  P.  (or, 
no  one  appearing)  in  opposition: 

Ordered,  that  it  be  referred  to  R.  F., 

esq.,   of  ,  counselor-at-law,   to 

take  proof  of  the  plaintiff's  title  ana 
interest  in  the  premises  mentioned  in 
the  complaint,  and  of  the  several  mat- 
ters set  forth  in  said  complaint,  and 
to  ascertain  and  report  what  share  or 
part  of  the  said  premises  belongs  to 
each  of  the  parties  to  this  action,  so 
far  as  the  same  can  be  ascertained,  and 
the  nature  and  extent  of  their  re- 
spective rights  and  interests  therein, 
and  an  abstract  of  the  conveyances  by 
which    the   same   are    held. 

(And,  if  a  sale  is  deemed  necessary, 
add):  And  said  referee  is  further  di- 
rected to  inquire  and  report  whether 
the  whole  of  said  premises,  or  any  lot 
or  separate  parcel  thereof,  are  so  cir- 
cumstanced that  an  actual  partition 
cannot  be  made;  and  if  he  arrives  at 
the  conclusion  that  a  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  par- 
cel thereof,  will  be  necessary,  then  to 
specify  the  same  in  his  report,  to- 
gether with  the  reasons  which  render 
a  sale  necessary;  and  in  such  a  case, 
that  he  also  ascertain  and  report 
whether  any  creditor  not  a  party  to 
this  action  has  a  specific  lien  by  mort- 
gage, devise,  or  otherwise,  upon  the 
undivided  share  or  interest  of  any  of 
the  parties  in  that  portion  of  the  prem- 
ises which  it  is  necessary  to  sell;  and 
if  he  finds  that  there  is  no  such  spe- 
cific lien  in  favor  of  any  person  not 
a  party  to  the  action,  that  he  further 
inquire  and  report  whether  the  un- 
divided share  or  interest  of  any  of  the 
parties  in  the  premises  is  suDject  to 
any  general  lien  or  incumbrance,  by 
judgment  or  decree;  and  that  he  ascer* 
tain  and  report  the  amount  due  to  any 
party  to  the  action,  who  has  either  a 
general  or  specific  lien  on  the  prem- 
ises to  be  sold,  or  any  part  thereof, 
and  the  amount  due  to  any  creditor, 
not  a  party,  who  has  a  general  lien 
on   any  undivided    ahare    or    interest 


therein,  by  judgment  or  decree,  and  who 
shall  appear  and  establish  his  claim  on 
such  reference.  And  said  referee,  if 
requested  by  the  parties,  or  any  one 
of  them,  who  appear  before  him  on 
such  reference,  shall  also  ascertain  and 
report  the  amount  due  any  creditor  not 
a  party  to  the  action,  which  is  either 
a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests 
of  the  parties  in  the  premises  to  be 
sold,  and  which  would  remain  as  an 
incumbrance  thereon  in  the  hands  ot 
the  purchaser. 

(Where  two  or  more'  owners  wish 
their  shares  set  off  in  common,  add): 
And  said  referee  is  further  directed 
to  inquire  and  ascertain  whether  the 
premises  are  so  situated  that  the  shares 
of  A.  B.  and  O.  D.  can  be  set  off  to 
them  in  common,  without  any  partition 
or  allotment  as  between  'them,  and 
without  injury  to  the  interests  of  any 
of  the  parties,  and  that  he  report  the 
facts,  with  his  opinion  thereon.  2  Abb. 
Forms  526. 

B.    Seferee's  Summons. 
Pursuant  to  an  order  of  reference  in 
this  action,  dated  the  day  of 


-,   18 ,   I,    the    undersigned 

referee  therein  appointed,  summon  you 
to  appear  before  me,  at  my  office.  No- 

^  street,  in  the  city 

of  — .   on  the  day  of 


next,  at 


o'clock  in 

the noon,  to  attend  a  hearing 

before  me  of  the  matters  so  referred. 
And   I   direct   that   this   summons    be 

served  at  least days  previous 

to  the  return  day  thereof. 

Underwriting  on  referee's  summons 
(in  a  partnership  cause): 

And  you  are  required  to  bring  with 
you,  a'nd  deposit  and  leave  with  me, 
all  the  partnership  books  of  account  of 
the  firm  of  A.  B.  &  Co.;  also,  all  bills, 
bonds,  notes,  contracts,  papers,  and 
documei^ts  of  every  description,  belong- 
ing to  said  copartnership,  and  in  your 
possession  or  under  your  control.  2 
Abb.  Forms  674. 

C.  Order  That  Books  and  Tapers  Be 
Deposited  With  Beferee  Before 
Accounting. 

On  reading  and  filing  the  affidavit  of 
A.  B.,  the  plaintiff  (or,  on  the  petition 
of  C.  D.,  or,  on  the  certificate  of  the 

referee)  herein,  dated  the day 

of  ,  18 ,  and  on  motion  of 

M.  N.,  for  the  plaintiff,  and  on  hear- 
ing O.  P.,  for  the  defendant  (or,  and 
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on  proof  of  due  serviee  of  notice  of 
this  motion  and  no  one  appearing),  in 
opposition,  * 

Ordered,  that  the  defendant  Y.  Z., 
within  (four)  da,yp  after  personal  ser- 
vice hereof,  on  said  defendant,  or  on 
his  attorney,  produce  before  the  said 
referee,  under  oath,  all  (here  specify 
the  writings)  in  his  custody  or  power, 
relating  to  the  matters  in  question; 
or,  in  default  thereof,  that,  on  the 
referee's  certificate  of  such  default,  an 
attachment  issue  to  the  sheriff  of  the 

county   of  .   to  take  the   said 

defendant  into  custody  and  bring  him 
before  this  court  to  answer  for  the 
contempt.     2  Abb.  Forms  674. 

D.  Plainiif's    Schedule  of  Account^ 

To  Be  Presented  on  Beference, 
Schedule  and  statement  of  mutual  ac* 
counts  between  the  plaintiff  and  de- 
fendant as  partners,  under  the  name 
A.  B.  &  Co.  (since  last  balance  and 
settlement    had   between   them    on    the 

day  of .  18 ). 

(Here  state  items,  e.  g\,  thus): 
A.  B.  in  account  with  Y.  Z.  in  re- 
spect to  said  partnership  transactions. 

Dr. 
1862. 

Jan.  15. — To  cash  received  at  that 
date  on  partnership  note  of  F.  P. 
and  not  entered  on  firm  books .... 

$ 

May  5. — ^To  one-half  merchandise  ac- 
count charged  to  account  of  plain- 
tiff as  appears  by  the  firm  books 
deposited  with  referee 

$ 

Contra,  Cr. 

1862. 

Jan.  1. — ^By  balance  due  said  A.  B. 
on  settlement  of  partnership  ac- 
counts and  transactions  up  to  date, 
as  appears  by  partnership  books  of 
account  deposited  with  referee .... 

$ 

Interest  thereon  to  date $ 

Feb.  3. — ^By  cash,  etc $ 

2  Abb.  Forms  675. 

E.  Verification  of  Plaintiff's  Sched- 

ule of  Account, 
A.  B.,  the  above  named  plaintiff,  be- 
ing duly  sworn,  says  that  the  foregoing 
account,  and  the  said  several  accounts 
and  entries  embraced  in  the  settlement 

of     the    ^    day    of    , 

18 ,    upon     the    partnership    books 

herewith  deposited  with  the  referee  in 
this  action,  including  both  debits  and 


credits,  are  correct,  according  to  the 
best  of  deponent's  knowledge,  informa- 
tion, and  belief,  and  this  deponent  does 
not  know  of  any  error  or  omission  in 
said  account  to  tho  prejudice  of  his 
said  copartner,  the  defendant.  2  Abb. 
Forms  675. 

F.    Beferee's  Beporta, 

1.  Beferee's  Beport  on  Accountutg 

in  Partnership  Cause, 

To  the  court  of , 

Pursuant  to  an  order  of  this  court, 

in  this  action,  dated  the  day 

of J  18 f  I,  the  undersigned 

referee  report:  *  That  having  been  at- 
tended by  the  attorneys  for  the  several 
parties  who  appeared  in  this  action,  i 
proceeded  to  a  hearing  of  the  matter 
so  referred.  I  further  report  that  on 
such  hearing,  the  books,  deeds,  papers, 
and  vouchers  of  the  said  partnership 
having  been  produced  before  me,  the 
defendant  rendered  his  (or,  both  parties 
rendered  their  respective)  accounts, 
which  are  hereto  annexed,  and  marked 
Schedule  A. 

II.  That  I  examined  said  defendant, 
and  also ,  concerning  the  trans- 
actions aforesaid,  and  adjusted  a  mu- 
tual account  between  the  plaintiff  and 
defendant,  making  therein  all  just  al- 
lowances, and  striking  a  balance  whieh 
shows  what  appears  to  be  due  from 
either  part^  to  the  other,  whieh  said 
account  is  hereto  annexed,  and  marked 
Schedule  B. 

m.  That  said  defendant  owes  to 
said  partnership,  at  this  date,  the  sum 

of  dollars,  with  interest  from 

the  day  of  ,  18 , 

at  the  rate  of per  cent,  per 

annum,  amounting  to  dollan, 

which  sum  I  have  allowed. 

IV.  That  the  balance  shown  by  said 
Schedule  B,  after  defendant  has  made 
good  to  said  partnership  said  sam, 
belongs  to  plaintiff  and  defendant  in 
equal  shares  (or,  in  the  following  pro- 
portions, stating  them).  2  Abb.  Forms 
676. 

2.  Beport  of  Beferee    Preliminary 

to  Judgment  for  Partition. 
To  the  court. 

Pursuant  to  an  order  of  this  court, 

dated   the  day  of    , 

18 ,  whereby  it  was  referred  to  me 

(here  state  the  purport  of  the  order  of 
reference),  I  respectfully  report: 

I.  That  having  been  attended  by  the 
attorneys  for  the  several  parties  who 
appeared  in  the  action,  I  proceeded  to 
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%  liearing  of  the  matters  so  referred 
(and  if  the  order  contemplated  a  sale, 
add:  after  having  caused  a  notice  to 
be  published  as  required  by  law,  for 
all  general  lien  creditors,  by  judgment, 
decree,  or  otherwise,  on  the  undivided 
share  or  interest  of  any  of  the  parties 
in  the  premises,  to  produce  to  me  proof 
of  their  respective  liens  and  incum- 
brances, together  with  satisfactory  evi- 
dence of  the  amount  due  thereon,  and 
to  specify  the  nature  of  such  incum- 
brances, and  the  dates  thereof  re- 
spectively), 

II.  That  on  such  hearing,  I  took 
proof  as  to  the  material  allegations  in 
the  complaint,  and  find  the  same  are 
true. 

III.  The  following  is  an  abstract  of 
the  conveyances  by  which  the  premises 
described  in  the  complaint  are  held 
(here  enumerate  them  as  in  full  ab- 
stract of  title). 

lY.  The  respective  rights  and  in- 
terests of  the  several  parties  in  the 
premises  at  this  date  are  as  follows 
(designating  them,  e.  g,^  thus) : 

The  plaintiff  A.  B.  and  the  defend- 
ant -W.  X.  are  each  entitled  to  one 
undivided  fourth  part  thereof. 

The  defendants  W.  Z.  and  Y.,  his 
wife,  are  entitled  to  one  undivided 
fourth  part  thereof  in  right  of  the 
said  T. 

The  defendant  U.  V.,  as  widow  of 
the  said  Y.,  deceased,  is  entitled  to  a 
dower  right  in  one  undivided  fourth 
thereof;  and  the  said  W.  Y.  and  Y.  Y. 
are  each  entitled  to  one  undivided 
eighth  part,  subject,  however,  to  the 
dower  of  U.  Y.,  their  said  mother. 

The  estate  is  in  the  parties,  in  fee, 
subject  to  the  marital  and  dower  in* 
terests  as  appear  above. 

Y.  That  the  premises  described  in 
the  complaint  are  so  circumstanced  that, 
in  my  opinion,  a  partition  thereof  can 
be  made  without  material  injury  to 
the  rights  or  interests  of  the  sev- 
eral owners  thereof;  and  that  a 
partition  of  such  premises  would 
be  more  advantageous  to  such  owners 
than  a  sale  thereof  (or,  where  a  sale 
is  necessary,  say,  cannot  be  made  with- 
out great  injury  and  prejudice  to  the 
owners  thereof.  The  premises  consist 
of  a  city. lot,  which  is  twenty-five  feet 
by  one  hundred,  and  cannot  be  divided 
without  great  loss). 

(Where  a  sale  is  necessary,  state  spe- 
cific liens,  e.  g.,  thus):  YL  That  I  have 


caused  the  necessary  searches  to  be 
made,  and  I  find  that  two  creditors, 
neither  of  them  a  party  to  this  action, 
and  no  others  have  any  specific  lien 
by  mortgage,  devise  or  otherwise,  upon 
the  undivided  share  or  interest  of  any 
of  the  parties  in  the  premises;  and 
that  those  two  creditors  are  Q.  B.,  of 

f  and  S.  T.,  of ,  whose 

liens  are  as  follows  (stating  particu- 
lars as  in  a  full  abstract  of  title). 

(Where  a  sale  is  necessary,  state  also 
general  liens,  or  that  there  are  none, 
e.  g,,  thus):  YII.  That  there  is  no 
other  general  lien  or  incumbrance  by 
judgment  or  decree  upon  the  'undivided 
share  or  interest  of  either  of  the  par- 
ties in  the  premises.  And  no  creditor, 
not  a  party  to  this  action,  having  any 
general  lien  on  any  undivided  share  or 
interest  in  the  premises,  by  Judgment  or 
decree,  appeared  before  me  on  the  said 
reference,  to  establish  his  claim  in  pur- 
suance of  the  notice  published  by  me, 
except  as  aforesaid.  2  Abb.  Forms 
528. 
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L    Bill  for  Befbxmation  of  Oonveyanoo^ 

1047 
n.    Obmplalnt  for  Bafonnation,  104® 

OBOSe-BKFEBENCBS: 
Bonds: 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings, for  Reformation  and 
Judgment  on  Bond. 
Rescission  and  Cancellation: 
Bill  To  Cancel  or  To  Rectify  and  Re- 
form Agreements,  Bonds  and  Other 
Instruments. 

L  Bill  for  Befonnatlon  of  Oonveyance 
Oorrectiiig  Boundary. 

Humbly  complaining,  showeth  unto 
your  honors,  the  plaintiff: 

1.     That    on   the   day    of 


,  186 — ,  the  defendant  executed 

and  delivered  to  the  plaintiff,  under 
his  hand  and  seal,  a  deed,  of  which  the 
following  is  a  copy  (give  a  copy,  con- 
taining, for  example,  the  following  de- 
scription of  the  premises  conveyed.  All 
that  certain  lot,  etc.,  beginning  at  a 
point,    etc.,   running    thereon     easterly 

along  A.   street  feet,   thence 

southerly  along  B.  street feet, 

thence    westerly    and     parallel     to     C 

street  feet,  thence  southerly 

and  parallel  to  D.  street  feet, 

to  the  place  of  beginning). 

2.     That  the  description  therein  giv- 
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en  of  the  premises  intended  to  be  con- 
veyed was  erroneous,  and  in  fact  does 
not  describe  any  premises  whatever; 
that  the  word  **  southerly, "  as  last 
used  in  said  description,  was  inserted 
by  mistake  of  the  parties  to  said  deed 
(or  otherwise,  or  if  fraud  is  relied  upon, 
the  circumstances  of  it  should  be  spe- 
cifically stated),  instead  of  the  word 
**  northerly, "  which  should  have  been 
used  instead  thereof;  and  that  in  order 
to  make  said  deed  pass  any  premises 
whatever  to  the  plaintiff,  and  to  make 
it  conform  to  the  actual  intention  of 
the  parties,  it  is  necessary  that  the 
said  description  should  be  rectified  and 
refonined  by  substituting  the  word 
"northerly"  for  the  word  "southerly," 
where  the  latter  word  is  last  used  there- 
in (or  say,  so  as  to  read  as  follows, 
and  insert  description  in  full  as  cor- 
rected). 

3.  That  the  plaintiff  has  paid  to  the 
defendant  for  the  said  premises  the  con- 
sideration expressed  in  said  deed. 
(Prayer  that  the  deed  may  be  reformed, 
etc.)  3  Dan.  Oh.  PI.  &  Pr.  (Perkins' 
ed.)  1996. 

n.  Oomplaint  To  Befonn  a  Oonvey- 
ance  by  Gorrecttng  Mistake  in 
Boundary. 

L     That    on    the  day    of 

. ,  18 ,  the  defendant  ex- 
ecuted and  delivered  to  the  plaintiff, 
under  his  hand  and  seal,  a  deed,  of 
which  the  following  is  a  copy:  (give 
copy  of  deed,  containing,  for  example, 
the  following  description  of  premises 
conveyed:  All  that  certain  lot,  etc.,  be- 
ginning at  a  point,  etc.,  running  thence 

easterly  along  A.  street feet, 

thence  southerly  along  B.  street 

feet,   thence   westerly   and   parallel   to 

C.    street    feet,    and    thence 

southerly  and  parallel  to  D.  street 
feet  to  the  place  of  begin- 
ning). 

II.  That  the  description  therein  giv- 
en of  the  premises  intended  to  be  con 
veyed  thereby  was  erroneous,  and  in 
fact  does  not  describe  any  premises 
whatever;  that  the  word  "southerly," 
as  last  used  in  said  description,  was 
inserted  by  mistake  of  the  parties  to 
said  deed  (or  otherwise;  and  if  fraud 
is  relied  on,  the  circumstances  of  it 
should  be  specially  stated)  instead  of 
the  word  "northerly,"  which  should 
have  been  used  instead  thereof;  and 
that  in  order  to  make  said  deed  pass 
any  premises  whatever  to  this  plaintiff, 


and  to  make  it  conform  to  the  aetnal 
intentions  of  the  parties,  it  is  neeessary 
that  the  said  description  should  be 
amended  by  substituting  the  word 
"northerly"  for  the  word  "souther- 
ly," where  the  latter  word  is  last  used 
therein  (or  say,  amended  so  as  to  read 
as  follows,  and  insert  description  in  fuO 
as  amended). 

III.  That  the  plaintiff  has  paid  to 
the  defendant  for  the  said  premises  the 
consideration  expressed  in  said  deed. 

Wherefore,  this  plaintiff  demands 
judgment  that  said  deed  be  reformed  as 
aforesaid,  and  for  the  costs  of  this 
action.     1  Abb.  Forms  586. 

BEJOINDEB. 

L    Bejoindera,  1048 

A.  By  Way  of  Traverse,  1048 

B.  Notice  To  Quit,  1049 
n.    Snxrejoinder,  1049 

m.    Babntter,  104& 

CfROSS-BEFERENCfES: 
Abraignkent  and  Plea: 

Bejoinder,  General  Form. 
Demurkeb: 
Special  Demurrer  to  Bejoinder;' 
Special  Demurrer  to  a  Surrejoinder. 
Fraud  and  Deceit: 
Bejoinder,   Denial   of  Fraud  in  Ob 
taining  Judgment. 
Infants  : 

Bejoinder,   Traverse    of   Infancy    in 
Beplication  to  Plea  of  Statute  of 
Limitations; 
Bejoinder,  Denial  of  Batiflcation  of 

Contract; 
Bejoinder,  Denial  That  Goods   Were 
Necessaries. 
Issues  in  Pleading  and  PaAcncB: 
*    Rejoinder,  Similiter. 
LiBEBUK  Tenementuk: 
Bejoinder  to  Beplication,  Notice  To 
Quit. 
Limitation  of  Actions: 
Bejoinder  to  Beplication  to  Plea  of 
Statute  of  Limitations. 
Beplevin: 

Bejoinder  by  Plaintiff  in  Beplevin. 
Tbespassino  Anibcals: 
Bejoinder,   That   Cattle  Escaped  by 
Defect  of  Fences. 

L    BeJolndexB. 

A.    Bejoinder  hy   Way   of   Travene, 

Denial    of    Ol^taining    Releate 

Unfairly. 

And  the   said   defendant,   as  to  the 

said   replication   of  the   said   plaintiff 
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to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  the  said  deed  of  re- 
lease in  the  said  (second)  plea  men- 
tioned was  had  and  obtained  fairly, 
and  not  by  the  fraud  or  covin  of  the 
said  defendant,  in  manner  and  form 
as  the  said  plaintiff  hath  above  in  his 
said  replication  in  that  behalf  alleged. 
And  of  this  he  the  said  defendant  puts 
himself  upon  the  country,  etc.  Burr. 
App.  391,   i720;  3  Chit.  PI.  1228. 

B.  Bejoinder  to  BepUcatiim  of  De- 
mise to  Plaintif,  Notice  to 
Quit. 

And  the  said  defendant^  as  to  the 
said  replication  of  the  said  plaintiff 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  he  the  said  defend- 
ant, after  the  making  of  the  said  de- 
mise, in  the  said  plea  in  bar  men- 
tioned, and  whilst  the  said  plaintiff 
was  possessed  of  the  said  place,  in 
which,  etc.,  under  and  by  virtue  of 
the  said  demise,  as  tenant  thereof  to 
the   said   defendant;    and   half   a  year 

before  the  day  of  > 

in  the  year,  etc.,  to-wit,  on,  etc.,  at, 
etc.,  gave  due  notice  to,  and  then  and 
there  required  the  said  plaintiff  to 
quit  and  deliver  up  the  possession  of 
the  said  demised  premises,  with  the 
appurtenances,  unto  him  the  said  de- 
fendant, on  the  said  day    of 

,  then  next  following;  and  by 

means  thereof  afterwards,  and  before 
the  said  time  when,  etc.,  to-wit,  on 
the  day  and  year  last  aforesuid,  the 
said  tenancy  and  the  estate  and  inte^ 
est  of  the  said  plaintiff  in  the  said 
demised  premises,  and  the  said  place 
in  which,  etc.,  with  the  appurtenances^ 
wholly  ended  and  determined,  to-wit, 
at,  etc.,  aforesaid;  and  thereupon  he 
the  said  defendant,  after  the  said  ten- 
ancy was  so  ended  and  determined  as 
aforesaid,  to-wit,  at  the  said  several 
times  when,  etc.,  entered  into  the  said 
dwelling  house  in  which,  etc.,  and  com- 
mitted the  said  supposed  trespasses  in 
the  introductory  part  of  the  said  sec- 
ond  plea   mentioned,   as   he    lawfully 


might  for  the  cause  aforesaid,  to-wit, 
at,  etc.,  aforesaid.  And  this  he  the 
said  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  ^ve  or  main- 
tain his  aforesaid  action  thereof 
against  the  said  defendant.  Burr.  App. 
392,  1723;  3  Chit.  PL  1232;  Yates' 
Forms  736. 

n.    8urrejoind)er  That  Kotlce  To  Quit 
Was  Waived. 

And  the  said  plaintiff,  as  to  the 
said  rejoinder  of  the  said  defendant 
to  the  said  replication  of  the  said 
plaintiff  to  the  said  (second)'  plea  of 
the  said  defendant,  saith  that  he,  by 
reason  of  anything  by  the  said  de- 
fendant in  that  rejoinder  above  al- 
leged, ought  not  to  be  barred  from 
having  or  maintaining  his  aforesaid 
action  thereof  against  the  said  defend- 
ant, because  he  says  that  after  the 
giving  of  the  said  notice  in  the  said 
rejoinder  mentioned,  and  before  the 
'expiration  of  the  said  tenancy,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  the  said 
defendant  waived,  relinquished  and 
abandoned  the  said  notice,  and  then 
and  there  assented,  and  agreed  with 
the  said  plaintiff  to  the  continuance 
of  the  said  tenancy  in  the  said  repli- 
cation mentioned;  and  the  said  ten- 
ancy did  continue  from  thenceforth, 
until,  and  at  and  after  the  said  time 
when,  etc.,  to-wit,  at,  etc.,  aforesaid. 
And  this  he  the  said  plaintiff  is  ready 
to  verify.  Wherefore,  as  before,  he 
prays  judgment  and  his  damages  by 
hini  sustained,  on  occasion  of  the  com- 
mitting of  the  said  trespasses,  to  be 
adjudged  to  him,  etc.  Burr.  App.  393, 
§727;  3  Chit.  PI.  1235. 

in.  Sebntter  by  Way  of  Traverse 
Denying  Notice  To  Qnit. 
And  the  said  defendant,  as  to  the 
said  surrejoinder  of  the  said  plaintiff, 
to  the  said  rejoinder  of  the  said  de- 
fendant to  the  said  replication  to  the 
said  (second)  plea  of  the  said  defend- 
ant, saith  that  the  said  plaintiff  ought 
not,  by  reason  of  anything  by  him  in 
that  surrejoinder  alleged,  to  have  or 
maintain  his  aforesaid  action  against 
him,  in  respect  of  the  said  supposed 
trespasses  in  the  introductorv  part  of 
the  said  (second)  plea  mentioned,  be- 
cause he  saith  that  the  said  defendant 
did  not  waive,  relinquish  or  abandon 
the  said  notice,  or  assent  or  agree  with 
the  said  plaintiff  to  the  continuance  of 
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the  said  tenancy  in  the  said  replica- 
tion mentioned,  nor  did  the  same  con- 
tinue in  manner  and  form  as  the  said 
plaintiff  hath  above,  in  his  said  surre- 
joinder, in  that  behalf  alleged.  And 
pf  this  the  said  defendant  puts  him- 
self upon  the  country,  etc.  Burr.  App. 
394,  §728;  3  Chit.  PI.  1236. 

I.    Pleas,  1050 

A.  In  Assumpsit,  1050 

B.  Plea,   Melease  of    Party    Jointly 

Liable,   1050 

n.    Answers,  1050 

A.  Ariswer  Setting  Up  Belease,  1050 

B.  Supplemental    Answer,    Discharge 

Since  Continuance,  1051 

in.    BapUcations;  1051 

A.  By  Way  of  Traverse,  1051 

B.  Belease  Obtained  by  Fraud,  1051 

CROSS-REFERENCES : 
Account  and  Accounting: 
Decree,  Release  Jo  Stand  as  to  Sums 
Received,  and  Account  Stated. 
Covenant,  Action  op: 

Plea  of  Release. 
Plea  in  Equity: 

Plea  of  Release  (conclusion  of). 
Rejoinder: 
Rejoinder  by  Way  of  Traverse,  De- 
nial of  Obtaining  Release  Unfair- 
ly. 
I.    Plea& 

A.    In  Assumpsit. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  A.  &  R.,  his  attorneys, 
comes  and  defends  the  wron^;  and  in- 
jury when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  because  he  says,  that  after  the 
making  of  the  said  several  promises 
and  undertakings  in  the  said  declara- 
tion mentioned,  and  before  the  com- 
mencement of  this  suit,  to-wit,  on  the 

day  of  ^  in  the  year 

— — —  (the  date  of  the  release),  at, 
etc.  (the  venue),  aforesaid,  the  said 
plaintiff,  by  his  certain  writing  of  re- 
lease, sealed  with  his  seal,  and  now 
shown  to  the  said  court  here,  the  date 
whereof  is  the  day  and  year  last  afore- 
said, did  remise,  release,  and  forever 
quit  claim  unto  the  said  defendant,  his 
heirs,  executors  and  administrators,  the 
said  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  and 
each  and  every  of  them,  and  all  sum 


and  sums  of  money,  then  due  and  owing, 
or  thereafter  to  become  due,  together 
with  all  and  all  manner  of  aetion  and 
actions,  cause  and  causes  of  aetion, 
suits,  bills,  bonds,  writings  obligatory, 
debts,  dues,  duties,  reckonings,  accounts, 
sum  and  sums  of  money,  judgmenta, 
executions,  damages  and  demands  what- 
soever, both  at  law  and  in  equity,  or 
otherwise  howsoever,  which  he,  the  said 
plaintiff,  then  had,  or  which  he  should 
or  might  at  any  time  thereafter  have, 
claim,  allege  or  demand  against  the 
said  defendant,  for  or  by  reason  or 
means,  etc.  (giving  the  language  of  the 
release),  as  by  the  said  deed  or  writing 
of  release,  reference  being  thereunta 
had,  will  fully  appear.  And  this  he, 
the  said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc. 

A.  &  R.,  defendant's  attorneys. 
Burr.  App.  355,  §646;  3  Chit.  PL  930. 

B.    Plea,    Belease    of    Party    Jointly 
Liable. 

"And  the  said  defendant.  Rice,  eomee 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says,  actio  non,  be- 
cause he  says  that  after  the  making 
of  the  said  promises  in  said  declara- 
tion mentioned,  the  said  plaintiffs,  by 
J.  B.  Webster,  their  attorney,  in  that 
behalf  duly  authorized,  executed  their 
certain  release,  under  their  hands  and 
seals  (with  other  persons  therein 
named),  which  release  is  now  to  the 
court  here  shown,  in  the  words  and 
figures  following:  (copy  of  agreement 
releasing  one  and  attempting  to  ex- 
cept other  from  release).'^ 

Whereby  the  said  plaintiffs  released 
the  said  Rice  from  his  liability  on  the 
said  promises;  and  the  said  defendant, 
Rice,  avers  that  the  said  Wiley  did 
make  a  good  title  to  the  said  farm 
therein  mentioned  in  said  release  to 
said  Carter  &  Fenno,  free  and  clear 
of  all  right  to  dower  and  incumbrance; 
and  this  said  Rice  is  ready  to  verify; 
wherefore  he  prays  judgment,  etc.  lUee 
r.  Webster,  18  lU.  381. 

IL    Answers. 

A.    Answer  Setting  Up  Belease. 

That  after  making  the  contract  (or, 
other  instrument)  and  the  alleged 
breach  thereof  (or,  after  committing 
the  said  supposed  grievances),  in  the 
complt^int  mentioned  (or,  in  the  — > 
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cause  of  action  in  the  complaint  men- 
tioned),   and    before    this    action,    to- 

wit,  on  the  day  of  , 

18 ,  the  plaintiff   (or,  the  plaintiffs 

jointly,  or,  A.  B.,  one  of  the  plain- 
tiffs), in  consideration  of  ,  by 

deed,  released  this  defendant  from  the 
claim  set  up  in  the  complaint  (or,  ex- 
ecuted to  this  defendant  a  release,  of 
which  the  following  is  a.  copy: 
giving  copy).    2  Abb.  Forms  35. 

B.  Supplemental  Answer  of  Belease 
and  Discharge  Since  Last  Con- 
tinuance, 

"Exhibit   'C 

' '  Now  comes  the  defendant  by  its  at- 
torneys, by  leave  of  the  court  first  ob-' 
tained,  and  files  this  its  supplemental 
answer,  and  avers  and  shows  that  here- 
tofore, to- wit:  On  the  29th  day  of 
March,  A.  D.  1880,  and  since  the  last 
trial  of  this  cause,  the  plaintiff  James 
A.  Seehorn,  has  made  and  delivered  to 
this  defendant,  for  a  vali\able  consid- 
eration, a  full  release,  discharge,  and 
satisfaction  of  all  claims  and  demands, 
of  every  name  and  kind,  between  this 
plaintiff  and  the  defendant,  and  espe- 
cially a  full  release,  discharge,  and 
satisfaction  of  all  claims  and  demands 
averred  in  this  amended  complaint  of 
plaintiff  on  file  in  this  court  in  this 
cause. 

"Wherefore,  defendant  prays  that 
this  action  be  dismissed.''  Seehorn  v. 
Big  Meadows  &  B.  W.  Boad  Co.,  60  Gal. 
242. 

m.    Replicationflb 

A.  Beplication  by   Way  of  Traverse 

to  Plea  of  Release, 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said 
defendant,  *  because  he  says,  that  the 
said  supposed  writing  of  release  in  the 
said  (last)  plea  mentioned,  was  not, 
nor  is  the  deed  of  him,  the  said  plain- 
tiff. And  this  he  prays  may  be  in- 
quired of  by  the  country,  etc.  Burr. 
App.  377,  §686;  3  Chit.  PI.  1158. 

B.  Replication    to    Plea    of    Release 

Obtained  by  Fraud, 
(As   in   II,   A,    to   the    *,    and   then 
as  follows):  because  he  says,  that  the 
said  supposed  writing  of  release  in  the 


said  plea  mentioned,  was  had  and  ob- 
tained from  him,  the  said  plaintiff,  by 
the  fraud  and  covin  of  the  said  de- 
fendant, to-wit,  at,  etc.  (venue)  afore- 
said. And  this,  etc.  (Conclude  with 
verification).  Burr.  App.  382,  i697; 
3  Chit.  PI.  1158. 

BELIEF. —See  Pbayer  for  Belief. 

BEMAINDERS.— See  Life  Estates  and 
Remainders. 


BEMITTITUS. 

I.     Bemlttitur  From  Appellate  OonrL 
1051 

n.    Eemlttitar  From  Appellate  Gonrt^ 
With  Gosta,  105a 

m.    Bemlttitur  From  Appellate  Oourt 
With  Oosts  and  Damages,  1053 

CROSS-BEPEBENCES  : 

Appeals: 

Notice   of  Filing  Remittitur. 
Judgment  Records: 
Judgment    Record    of   Entrj  of   Re- 
mittitur Prom  Supreme  Court  (Af- 
firmance). 
Mandate  : 
Mandate,     United     States     Supreme 

Court  to  State  Court; 
Mandate,    Appellate    Court    to    Com- 
mon Pleas; 
Mandate    From    United    States    Su- 
preme Court  to  District  Court; 
Mandate  of  State  Supreme  Oourt. 

L    Bemlttitur  From  Appellate  Oourt, 

Pleas  before  the  justices  of  the  su- 
preme court  of  the  state  of , 

at  the  capitol  in  the  city  of  , 

on   the   day    of   ,    in 

the    year    of    our    Lord    one    thousand 

eight  hundred  (the  day  given 

by  the  last  continuance). 

Witness, ,  esquire, 


Chief   Justice. 


-,  clerk. 


The  people  of  the  state  of 
have  sent  to  their  justices  of  their 
court  (of  common  pleas)  their  writ 
close  in  these  words,  to-wit: 

The  (people  of  the)  state  of 

to  our  justices  of  our  court  of  (com- 
mon pleas)  greeting:  Because,  etc. 
(here  copy  the  writ  of  error  and  al- 
lowance indorsed  thereon,  and  pro- 
ceed as  follows):  At  which  day,  by 
virtue  of  the  said  writ,  the  transcript 
of  the  record  of  the  judgment  (or, 
final  determination),  aforesaid,  in  the 
plaint    aforesaid,,  and    all    things   con- 
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cerning  the  same,  are  brought  before 
the  justices  of  the  supreme  court,  in 
a  certain  schedule  with  the  said  writ 
annexed,  according  to  the  exigency  ot 
the  said  writ;  which  said  schedule  is 
in  the  words  and  figures  following,  to- 
wit:  (insert  the  return  to  the  writ  with 
the  schedule  containing  the  transcript, 
and  then  proceed  as  follows): 

And  thereupon,  comes  here  into  the 
said   supreme   court   at   the   capitol   in 

the  city  of  (or,  according  to 

the  place  where  the  court  may  be  sit- 
ting at  the  return  of  the  writ  of  error), 
the  said  C.  D.  in  his  proper  person  (or 
by  G.  H.,  his  attorney;  or  if  an  in- 
fant, by  G.  H.,  his  guardian);  and 
prays  a  day  to  assign  error  or  errors  in 
the  record  (or,  final  determination), 
and  proceedings  aforesaid;  whereupon 
a  day  is  given  to  him  by  the  court 
here,  to  assign  errors  in  the  record  (or, 
final  determination)  aforesaid,  until  the 

day   of   next,    etc., 

here    (or,  at  the  in  the   city 

of f  or  according  to  the  place 

where  the  court  shall  sit  on  the  dies 
datus). 

Pleas  before  the  justices  of  the  su- 
preme court  of  the  state  of  y 

at  the  capitol  in  the  city  of  

(or,  according  to  the  place  where  the 
court  shall  sit  on  the  dies  datus),  on, 
etc.   (the  dies  datus). 

Witness, ,  esquire, 

Chief  Justice. 
,  clerk. 


At  which  day  come  here  into  the 
said  supreme  court,  as  well  the  said 
C.  D.  in  his  proper  person  (or,  by  G. 
H.,  his  attorney;  or,  by  G.  H.,  his 
guardian;  as  the  case  may  be),  as  the 
said  A.  B.,  in  his  proper  person  (or, 
by  E.  F.,  his  attorney);  and  says,  that 
in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgments 
(or,  final  determination)  aforesaid, 
there  is  manifest  error  in  this,  that  the 
declaration  aforesaid^  and  the  matters 
therein  contained,  are  not  sufficient  in 
law,  for  the  said  A.  B.  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him  the  said  O.  D.:  And  also, 
there  is  error  in  this,  that  the  judg- 
ment (or,  final  determination)  afore- 
said, by  the  record  aforesaid,  appears 
to  have  been  given  for  the  said  A.  B. 
against  the  said  C.  D.;  whereas,  by  the 
law  of  the  land,  the  said  judgment 
ought  to  have  been  given  for  the  said 
O.  B.  against  the  said  A.  B.:  And  the 


said  G.  D.  prays,  that  the  judgment  (or, 
final  determination)  aforesaid,  for  the 
errors  aforesaid,  and  for  other  error* 
in  the  said  record  and  proeeedings  be> 
ing,  may  be  reversed,  annulled,  ajtd 
altogether  holden  for  naught;  and  that 
he  may  be  restored  to  all  things  which 
he  hath  lost  by  occasion  of  the  said 
judgment  (or,  final  determination),  etc. 

And  hereupon,  afterwards,  to-wit,  on 

the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight 
hundred  and  (the  day  of  fil- 
ing '  the  joinder  in  error),  the  said 
A.  B.,  by  £.  F.,  his  attorney,  comes 
here  into  court,  and  saye,  that  there 
is  no  error  either  in  the  record  and 
proceedings  aforesaid,  or  in  giving  the 
judgment  (or,  final  determination) 
aforesaid;  and  he  prays  that  the  said 

supreme  court  of  the  state  of f 

now  here,  may  proceed  to  examine  as 
well  the  record  and  proceedings  afore- 
said, as  the  matters  aforesaid  above 
assigned  for^error;  and  that  the  judg- 
ment (or,  final  determination),  in  the 
manner  aforesaid  given,  may  be  in  all 
things  affirmed,  etc.  But  because  the 
said  supreme  court  before  the  afore- 
said justices  thereof,  now  here,  are  not 
yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  a  day  is  there- 
fore given  to  the  parties  aforesaid, 
here  (or,  if  the  next  sitting  of  the 
court  will  be  at  a  different  place,  omit 
the  word,  here;  and  instead  thereof  in- 
sert,   at    the   capitol   in    the    city    of 

— : ),   on    the    day    of 

next  (or,  instant),  before  the 

same  court,  to  hear  judgment  there- 
upon; for  that  the  said  supreme  court 

of  the  state  of  ,  here,  is  not 

yet  advised  thereof,  etc 

At  which  day,  come  here,  into  the 
said  supreme  court,  as  well  the  said 
C.  D.  by  G.  H.,  his  attorney,  as  the 
said  A.  B.  by  the  said  E.  F.,  his  at- 
torney: Whereupon,  all  and  singular 
the  premises  being  seen,  and  by  the 
said  court  now  here  fully  understood, 
and  as  well  the  record  and  proceedings 
aforesaid,  and  the  judgment  given  is 
form  aforesaid,  as  the  matters  afore* 
said  by  the  said  0.  D.  above  for  error 
assigned,  being  by  the  said  court,  now 
here  diligently  examined  and  inspected 
and  due  and  mature  deliberation  being 
thereupon  had;  it  appears  to  the  said 
supreme  court,  here,  that  there,  is  do 
error,  either  in  the  record  and  pro- 
ceedings aforesaid,   or  in   giving    tht 
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judgment  (or,  final  determination) 
aforesaid:  Therefore  it  is  considered,  by 
the  said  supreme  court,  that  the  judg- 
ment (or,  final  determination)  afore- 
said, in  form  aforesaid  given,  be  in 
all  things  affirmed,  and  stand  in  full 
force  and  effect,  the  said  causes  and 
matters  above  for  error  assigned  and 
alleged,  in  any  wise  notwithstanding, 
etc. 

It  is  further  considered  by  the  said 
supreme  court,  here,  that  no  costs  be 
allowed  to  either  party  in  this  court  as 
against  the  other:  Whereupon  the  rec- 
ord and  proceedings  of  the  justices  of 
the  supreme  court,  before  them  had  in 
the  premises,  are  remitted  by  the  said 
justices,  here,  to  the  (court  of  com- 
mon pleas)  before  the  aforesaid  jus- 
tices  thereof,   at  the  in  the 

city  of  (or,  according  to  the 

place  where  the  court  shall  sit,  at  the 
next  term  after  the  remittitur  is  sent) 
according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  in  order 
that  such  proceedings  may  be  there- 
upon had,  as  well  for  execution  as 
otherwise,  aa  may  be  agreeable  to  law 
and  justice.  Burr.  App.  432,  |833a; 
2  Humphrey's  Prec.  1181. 

n.     Bemlttltiir  From  Appellate  Gonrt 
With  Costs. 

(As  in  last  form,  to  and  including 
the  words,  ''And  it  is  further  consid- 
ered," and  then  as  follows:)  by  the 
said  supreme  court,  here,  that  the  said 
A.  B.  recover  against  the  said  C.  D., 
«  dollars,  by  the  supreme  court, 
here,  adjudged,  to  the  said  A.  B.,  and 
with  his  assent,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  costs  and  charges 
which  he  hath  expended  about  his  de- 
fense on  the  prosecution  of  the  said 
writ  of  error:  Whereupon  the  record 
and  proceedings,  etc.  (as  in  last  form 
to  the  end).     Burr.   App.   434,   i833b. 

m.    Bemlttltiir  From  Appellate  Court 
With  Costs  and  Damages. 

(As  in  last  form,  to  and  including 
the  words,  "on  the  prosecution  of  the 
said  writ  of  error,"  and  then  as  fol- 
lows):  And  also  dollars  for 

bi&  damages  for  the  delay  and  vexation 
which  he  hath  sustained  on  pretence  of 
the  prosecution  of  the  said  writ  of  er- 
ror: Whereupon  the  record  and  pro- 
ceedings, etc.  (as  in  last  form,  to  the 
end).  Burr.  App.  434,  i833c;  2  Humph. 
JPtCC.  1181. 


BEMOVAI.  OF  CAUBEa 

L    Notice  of  Motioii,  1053 
II.    Order  To  Show  Cause,  1053 
m.    Petition  for  Removal,  1054 

IV.  Security  Offered    by    Petitioner, 

1054 

V.  Notice  of  Offer  To  Be  Endorsed  on 

Bond,  1055 

VX    Order  Bemoving  Cause  to  United 
States  District  Courts  1055 

L     Notice  of  Motion  for  Bemoval  of 
Cause. 

Take  notice,  that  upon  the  petition 
and  appearance  of  the  defendant  of 
which  a  copy  is  hereto  annexed,  and 
which  were  on,  etc.  (or,  upon  the  peti- 
tion a  copy  of  which  is  hereto  annexed, 
and  which,  together  with  the  petition- 
er's appearance  herein  already  served 
on  you,  was  on,  etc.)  filed  in  this 
court,  and  upon  the  bond  of  the  peti- 
tioner and  his  sureties  (or,  the  bond 
on  behalf  of  the  petitioner)  a  copy  of 
which  is  also  annexed,  this  court  will 
be  moved  at  a  special  term  thereof  to 

be  held  at ,  on ,  that 

the  petition  be  granted,  and  the  cause 
be  removed  to  the  district  court  men- 
tioned in  the  petition,  and  that  this 
court  accept  the  surety  offered  and 
proceed  no  further  herein  (and  that 
the  bail  taken  from  the  petitioner  in 
this  court  shall  be  discharged),  and  for 
such  other  or  further  relief  as  may  be 
just. 

(Date.)  (Signature.) 

(Address.) 
2  Abb.  Forms  653. 

n.     Order  To  Show  Cause  on  Motion 
To  Bemoye  Cause. 

The  defendants  having  this  day  en- 
tered their  appearance  in  this  cause, 
and  at  the  same  time  filed  a  petition 
praying  for  a  removal  of  this  action 
to  the  district  court  of  the  United 
States  for  the  southern  district  of  Mew 
York,  pursuant  to  the  Act  of  Congress 
of  the  United  States  in  such  case  pro- 
vided, and  offered  the  surety  as  there- 
in provided,  by  a  bond  now  filed;  it  is 
ordered  that  the  plaintiffs  show  cause 

on  ,  at o'clock  in  the 

noon,   at   a   special   term   of 

this  court,  to  be  held  at ,  why 

the  prayer  of  the  said  petition  should 
not  be  granted.     2  Abb.  Forms  653. 
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UL    Petition  for  Bemovai  Into  United 
States  District  Court. 


To   the 


court. 


I.     The  petition  of 


shows 


that  an  action  has  been  brought  in 
this  court  against  the  petitioner  (and 
others)  by  the  plaintiff  above  named. 

II.  That  this  action  is  brought  upon 
the  following  cause  (here  the  nature 
of  the  cause  of  action  should  be  stated 
sufficiently  to  enable  the  court  to  see 
that  it  cannot  form  an  exception  to 
the  general  rule). 

III.  That  the  matter  in  dispute  ex- 
ceeds the  sum  of  dollars  ex- 
clusive of  costs,  as  appears  by  (here  re- 
fer to  complaint  or  summons,  and  if 
the  demand  is  unliquidated,  state  facts 
supporting  the  allegation  as  to  its 
amount). 

(Where  the  defendant  is  an  alien.) 

IV.  That  the  petitioner  is  an  alien 
(or,  the  petitioner  and  all  his  co-de- 
fendants in  this  action  are  aliens),  to- 
wit,  a  subject  or  citizen  of  Canada 
and  a  subject  of  the  United  Kingdom 
of  Great  Britain  and  Ireland   (except 

who  is  a  mere  nominal  party, 

as  appears  by  the  foregoing  allega- 
tions).    . 

(Where  the  parties  are  citizens  of 
different  states.) 

V.  That  the  plaintiffs  in  this  action 
are  all   citizens  of  this  state    (except 

who  is  a  mere  nominal  party, 

as  appears  by  the  foregoing  allega- 
tions), or,  that  the  plaintiffs  are  a  cor- 
poration  created   by   the   law   of   this 

state  of  ,  and  doing  business 

therein. 

That  the  petitioner  and  all  his  co-de- 
fendants are  citize]^  of  other  states  of 
the  United  States,  to-wit:  X.  is  a  cit- 
izen cf  the  state  of  ,  and  Y. 

and  Z.  are  citizens  of  the  state  of 
(or,  if  they  are  a  corpora- 
tion, created  by  the  laws  of  the  state 
of  ,  and  doing  business  there- 
in, and  said  corporation  have  not  any 
agent  within  this  state  on  whom  pro- 
cess against  it  may  be  served  accord- 
ing to  the  laws  of  this  state). 

(Where  the  action  is  by  an  as- 
signee.) 

VI.  That  the  assignor  of  the  chose 
in  action  under  whom  the  plaintiff  in 
this  action  claims  (here  allege  his 
alienage  or  citizenship  according  to  the 
fact,  BO  as  to  show  the  jurisdiction  of 
the  district  court). 

VTE.     That  the  petitioner  now  does 


enter  his  appearance  in  this  action;  bot 
has  not  done  so  heretofore. 

Vni.  That  he  hereby  offers  good  and 
sufficient  surety  for  his  entering  in  the 
next    district   court   for   the  ' 

district  of  the  state  of  (or, 

if  in  the  district  of  Maine,  or,  Ken- 
tucky), to  the  district  court  next  to 
be  held  in  the  district  of  Maine  (or, 
Kentucky),  on  the  first -day  of  its  ses- 
sion, copies  of  the  process  against  him 
in  this  action;  and  also  for  his  there 
appearing  and  entering  special  bail  in 
the  action,  if  special  bail  were  origin- 
ally requisite  therein,  according  to  the 
law  and  practice  of  the  United  States 
and  its  courts. 

Your  petitioner,  therefore,  asks  that 
the  said  cause  may  be  removed  for 
trial  into  the  next  district  court  to 
be  held  in  the  district  where  the  same 
is  pending,  to-wit,  into  the  next  dis- 
Ibrict  court  for  the  (southern)  district 
of  the  state  of  (New  York),  pursuant 
to  the  provisions  of  the  said  statutes 
of  th*^  United  States,  in  such  case  made 
and  provided,  and  that  this  court  do 
accept  the  surety  offered  by  your  peti- 
tioner, as  aforesaid,  and  do  proceed  no 
further  in  the  said  cause.  (And  that 
the  bail,  originally  taken  from  your 
petitioner  in  the  said  causf,  be  dis- 
charged). And  for  such  further  or 
other  order  or  relief  in  the  premises  as 
may  be  just. 

(Signature.) 
(Verification.) 

2  Abb.  Forms  648. 

IV.    Secnrity  Offered  by  Petitionee  on 
BemovaL 

Know  all  men  by  these  j^esents,  that 

we,  M.  N.,  of  ,  and  O.  P.,  of 

,   are  hereby   held   and  firmly 

bound  unto  A.  B.  (plaintiff  in  the  ac- 
tion), bis  executors,  administrators,  and 
assigns,  in  the  sura  of  dol- 
lars, lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said 
A.  B.,  his  executors,  administrators,  or 
assigns,  for  which  payment,  well  and 
truly  to  be  made,  we  jointly  and  sev- 
erally bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  and  every 
of  them,  forever  by  these  presents. 

Sealed  with  our  seals  this  • 

day  of  f  in  the  year  of  our 

Lord,  1863. 

I.    Whereas,  the  above  named  A.  H. 

has  commenced  an  action  in  the — 

court    against     (the    above    boanden) 
Y.  Z. 
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n.  And  whereas^  the  said  Y.  !$.  lias 
entered  his  appearanccL  in  such  action 
in  said  court,  and  at  the  same  time 
has  filed  his  petition  for  the  removal 
of  the  cause  into  the  next  district 
court  to  be  held  (etc.,  as  in  the  peti- 
tion). Now,  therefore,  the  condition 
of  the  above  obligation  is  such  that 
if  the  said  Y.  Z.  shall  enter  in  said 
district  court,  on  the  first  day  of  its 
session,  copies  of  the  process  against 
him  in  said  cause,  and  shall  also  then 
and  there  appear  and  enter  special  bail 
in  the  cause  if  special  bail  was  orig- 
inally requisite  therein  according  to 
the  law  and  practice  of  the  United 
States,  and  its  courts,  then  these  pres- 
ents and  obligation  shall  be  void,  or 
otherwise   to   remain  in   full   force. 

(Acknowledgement  and  justification 
as  in  other  cases.)  2  Abb.  Forms 
651. 

V.  Notice  of  Offer  To  Be  Endorsed  on 

Bond  on  Removal. 

Take  notice,  that  within  is  a  copy 
of  a  bond  which  the  defendant  in  this 
action  hereby  offers  to  give  upon  the 
removal  of  this  cause  to  the  district 
court    of    the    United   States   for     the 

district  of . 

(Date.)  (Signature.) 

(Address.) 

2  Abb.  Forms  652. 

VI.  Order  Bemovlng  Cause  to  XAiited 

States  District  Court 
(At  a  special  term,  etc.) 

A  petition  having  been  filed  by  the 
defendant  in  this  cause  at  the  time  of 
entering  his  appearance  herein,  on  the 

day  of  ,  praying  for 

the  removal  thereof  into  the  district 
court  for  the  southern  district  of  New 
York,  pursuant  to  the  statutes  of  the 
United  States  in  such  case  made  and 
provided,  and  the  said  petitioner  hav- 
ing offered  good  and  sufficient  security, 
pursuant  to  the  directions  of,  and'  as 
required  by  the  said  statute;  now,  on 
motion  of  Mr.  W.,  of  counsel  for  the 
petitioner,  and  after  hearing  Mr.  H., 
of  counsel  for  the  plaintiff,  in  opposi- 
tion thereto,  it  is  declared  that  it  is 
made  to  appear,  to  the  satisfaction  of 
this  court,  that  the  present  suit  is 
commenced  in  this  court  by  a  citizen 
of  the  state  of  New  York  against  a 
citizen  of  another  state  (or,  that  the 
present  suit  is  commenced  in  this  court 
against  an  alien),  and  that  the  matter 
in    dispute   exceeds   five   hundred   dol: 


lars,  exclusive  of  costs.  And  it  is 
hereby  further  declared  and  ordered, 
that  this  court  accepts  the  surety  of- 
fered by  the  petitioner,  and  that  the 
said  cause  be  removed  for  trial  into 
the  next  district  court  to  be  held  in 
the  southern  district  of  the  state  of 
New  York,  pursuant  to  the  said  stat- 
utes; and  that  this  court  do  proceed  no 
further  therein,  and  that  all  proceed- 
ings in  this  court  in  the  said  cause  be 
and  the  same  are  hereby  stayed. 

And  it  is  further  ordered  that  this 
removal  shall  not  operate  of  itself  to 
dissolve  the  injunction  heretofore  issued 
in  this  cause,  but  the  same  shall  re- 
main in  force  until  dissolved  by  this 
court,  or  by  the  said  district  court.  2 
Abb.  Forms  654. 

REMOVAL  OF  CLOUD.— See  Quieting 
Title. 

BENDITION  AND  ENTRY  OF  JUDG- 
MENT.  —  See  Judgment  Recokds  ; 
Judgments. 

RENTS. — See  Landlord  and  Tenant. 


L    Order  for  Bepleader,  1055 

n.     Judgment  Becord  on  BeiAeader, 

1055 

L    Order  for  Repleader, 

This  cause  having  been  brought  to 
argument,  and  counsel  for  the  respect- 
ive parties  having  been  heard,  it  ap- 
pearing to  the  court  that  the  (plea)  of 
the  (defendant)  and  the  issue  there- 
upon joined,  do  not  determine  the 
right,  and  that  no  judgment  should  be 
given  upon  the  verdict  entered  thereon, 
it  is  ordered  that  the  parties  do  re- 
plead; that  is,  that  the  defendant  do 
answer  anew  to  the  declaration  filed  in 
this  cause,  and  that  the  parties  do  fur- 
ther proceed  until  an  issue  or  issues, 
in  fact  or  law,  be  duly  joined.  Burr, 
App.  465,  {944. 

n.    Judgment  Becord  on  Repleader. 

(To  the  end  of  the  postea  [see  Judg- 
ment RecordB],  and  then  continue  as 
follows) : 

But  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised,  etc.  (continuance), 
and  then  as  follows:  At  which  day, 
before  the  justices  aforesaid,  at  the 
(capitol)  aforesaid,  come  the  parties 
aforesaid,  by  their  respective  attorneys 
aforesaid.    And  hereupon,  all  and  sin- 
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gular  the  premises  being  seen,  and  by 
the  conrt  now  here  fully  understood, 
and  mature  deliberation  being  there- 
upon had;  it  seems  to  the  said  court 
now  here  that  (the  replication  of  the 
said  plaintiff,  in  manner  and  form 
above  pleaded^  is  not  sufficient  in  law 
to  be  answered  unto;  for  that  the  said 
plaintiff  in  the  said  replication  at- 
tempts to  draw  in  question  an  imma- 
terial fact,  to- wit  (the  precise  day  on 
which  the  payment  and  satisfaction, 
in  the  said  defendant's  plea  alleged, 
was  made  by  the  said  defendant: 
Whereas  the  material  question  in  that 
plea  was,  whether  the  bond  or  writing 
obligatory,  in  the  said  plaintiff's  dec- 
laration mentioned,  was  in  fact  paid 
and  satisfied  or  not),  and  that  the  is- 
sue aforesaid,  thereupon  above  joined, 
was  not  aptly  or  properly  joined. 
Wherefore  it  is  considered  that  the 
parties  aforesaid,  to  the  issue  afore- 
said, do  replead;  that  Is  to  say,  that 
the  said  plaintiff  do  reply  anew,  until 
an  apt  and  propter  issue  be  joined  there- 
in: And  the  verdict  aforesaid,  of  the 
jurors  aforesaid,  in  form  aforesaid 
given,  is,  for  the  cause  aforesaid,  here- 
by vacated  and  held  for  naught. 

And  thereupon  the  said  plaintiff,  by 
way  of  replication  anew,  says  ths^t,  etc. 
(here  proceed  with  the  entry  of  the 
new  pleadings).  Burr.  App.  181,  {334; 
Yates'  Forms  781,  49. 


I.    Declarations,  1057 

A.  In  Cepit,  1057 

B.  In  Detinet,  1057 

C.  In  Cepit  et  Detinet^  1058 

n.     Writs,  1058 

A.  WHt  of  Beplevin,  1058 

B.  Alias  Writ,  1058 

C.  Pluriet  WHt,  1068 

in.    Betums,  1058 

A.  Goods    Part     Found,     Defendant 

Not  Found,  1058 

B.  Goods  Not  Found,  Defendant  Ar- 

rested, 1059 
O.    Goods  Beplevied,  Defendant  Sum- 
moned, 1059 

IV.    Bonds,  1059 

A.  Plaintiff's  Bond,  1059 

B.  Plaintiff's  Second  Bond,  1059 

C.  Exception  to  Sureties,  1060 

D.  Defendant's  Bond,  1060 


v.    grnnmrnwe^  1060 

A.  Summons  tn  Beplevin,  1060 

B.  Alias  Summons,  1060 

VI.    Pleading  by  Defendant,  1060 

A.  Avowry  for  Damage  Feasant,  1060 

B.  Avowry,  Part  Bent  Paid,  1061 

C.  Cognizance  for  Bent,  1061 

D.  Plea,  Property   in  Defendant   or 

Stranger,  1062 

Vn.    Fleas^  1062 

A.  Denial  of  Title,  1062 

B.  Escape  by  Defective  Fence,  1062 

C.  Eviction,  1062 

D.  Tender  Before  Impounding,  1063 

E.  No  Bent  in  Arrear,  1063 
P.  Cepit  in  Alia  Loco,  1063 

G.    Defendant  Was  Not  Bailiff,  1063 
H.    No  Bent  in  Arrear  in  Part,  Ten- 
der, 1063 

vnL    Beplications^  lOM 

A.  Denial  of  Defective  Fences,   1064 

B.  Denial  of  Duty  To  Bepair,  1064 

C.  Denial  of  Tender,  1064 

D.  Demand  After  Tender,  1065 

IX.  Bejoinder  by  PlalntU^  1065 

X.  DemnrrezSk  1065    . 

A.    General  Demurrer  to  Avowry,  1065 
•B.     General  Demurrer  to  Plea,  i065 

XL    Writs  of  Inquiry,  1065 

A.  On  Default,  1065 

B.  On  Betomo  Habendo,  1066 

xn.     Betomo  Habendo,  1066 

A.  For  Want  of  Plea,  1066 

B.  On  Non  Pros,,  1067 

C.  After  Verdict,  1067 

XTTT.     Complaints,  1068 

A.  Goods  Taken,  1068 

B.  Goods  Taken  From  Bailee,  1068 
G.  Goods  Wrongfully  Detained,  1068 

D.  Possession     Innocently     IXericed, 

1068 

E.  FraudrUent  Buyer,  1068 

F.  Fraudulent  Buyer  and  Ris  Trant- 

feree,  1069 

xrv.     Answers,  1069 

A.  Denial  of  Taking,  1069 

B.  Title  in   Defendant   or  Stranger, 

1069 

C.  Defendant  Part  Owner,  1069 

D.  Lien  for  Storage  or  Freight,  1069 

E.  Lien  for  Services,  1069 

F.  Distrain  Doing  Damage,  1070 


See  "How  To  XT^e  This  Vpimne,"  IntrodnctiQiiy  page  t, 


MPLSvin 


105? 


GBOSS-REFEBENCES : 

Dismissal,  Discontinxjancb  and  Non- 
suit: 

Entry  of  Non  Proii.  for  Not  Declar- 
ing in  Beplevin; 

Jnd^ent  Record  on  Discontinuance 
in  Beplevin^  Etc 
General  Issue  and  General  Denial: 

Plea  of  Non  Cepit  in  Beplevin; 

Plea  of  Non  Detinet  in  Beplevin. 
Judgment  Becords: 

Judgment  Becord  on  Default  for  Not 
Pleading  in  Beplevin; 

Judgment  Becord  on  Default  of  Plain- 
tiflf  To  Plead  to  Avowry  in  Re- 
plevin; 

Judgment  Becord  on  Verdict  on  Non 
Cepit  for  Plaiirtiflf; 

Judgment  Becord  on  Non-Detinet  for 
Plaintiff. 

JUDOMENTS : 

Judgment  for  Defendant,  Goods  Be- 
plevied; 

Judgment  for  Defendant,  Goods  Not 
Beplevied; 

Judgment  in  Beplevin,  Not  Pleading; 

Judgment  in  Beplevin  for  Becovery 
of  Possession; 

Judgment,  Non  Pros.,  Not  Declaring 
in  Beplevin; 

Judgment  on  Non  Detinet  in  Beplevin 
for  Plaintiff; 

Judgment  on  Default  of  Plaintiff  To 
Plead  to  Avowry  in  Beplevin; 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  for  Plaintiff  in  Be- 
plevin; 

Fieri  Facias  for  Plaintiff  in  Beplevin 
Where  Goods  Wiere  Not  Beplevied; 

Capias    Ad    Satisfaciendum    in    Be- 
plevin for  Plaintiff. 
Scire  Facias: 

Scire  Facias  To  BeviTe  a  Judgment 
in  Beplevin. 
Verdict: 

Postea  for  Plaintiff,  Floa  of  Non 
Detinet  in  Beplevin; 

Postea  for  Defendant  on  Assessment 
of  Damages  in  Beplevin. 

L    Declaratioii& 

A.    Deelaraiimi  in  Cepit  (for  taking 
goods). 
Supreme  court.     (Of   (May)    term,   in 

the  year  one  thousand  eight  hundred 

and  (forty-six).     (City  and)   county 

(of  New  York),  ss.: 

C.  D.,  defendant  in  this  suit,  was 
summoned  to  answer  A.  B.,  plaintiff 
in  this  suity  of  a  plea  wherefore  he 


took  certain  goods  and  chattels  (or 
certain  goods,  wares  and  merchandise), 
the  property  of  the  said  plaintiff,  here* 
inafter  set  forth,  and  unjustly  detained 
the  same  against  sureties  and  pledges, 
until,  etc.  And  thereupon  the  said 
plaintiff,  by  E.  F.,  his  attorney,  com- 
plains for  that  the  said  defendant,  on 
the  (second  day  of  February),  in  the 
year  one  thousand  eight  hundred  and 
(forty-six),  at  (the  city  of  New  York, 
in  the  county  of  New  York),  aforesaid 
(in  a  certain  dwelling  house,  or  store, 
or   warehouse,  etc.)t   there,    to- wit,   in 

Pearl   street,   at   number  ,  in 

the  said  street,  wrongfully  and  un- 
justly took  certain  goods  and  chattels 
(or  goods,  wares  and  merchandise),  to- 
wit,     two     mahogany     tables,     twelve 

chairs,  etc.  (or  three  bales  of , 

five  boxes  of  y  etc.,  specify- 
ing the  goods  or  articles  taken,  as  in 
the  writ  of  replevin),  the  property  of 
him  the  said  plaintiff,  of  great  value, 
to- wit,  of  the  value  of  (five  hundred) 
dollars,  and  wrongfully'  and  unjustly 
detained  the  same,  until,  etc.,  and  still 
continues  to  detain  the  same.  To  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars  (a  sum  sufficient  to 
cover  damages),  and  thereof  the  said 
plaintiff  brings  suit,  etc.  Burr.  App. 
296,  {561. 

B.  Declaration  in  Detinet    (for  der 

taining  goods). 
Supreme    court.     Of    (May)    term,    in 
the  year  one  thousand  eight  hundred 
and  (forty-six).     (City  and)  county 
(of  New  York),  ss.: 

C.  D.,  defendant  in  this  suit,  was 
summoned  to  answer  A.  B.,  plaintiff 
in  this  suit,  of  a  plea  wherefore  he 
unjustly  detains  certain  goods  and 
chattels  (or  '' certain  goods,  wares  and 
morchajidise"),  the  property  of  the 
said  plaintiff,  described  in  the  writ  of 
replevin  in  this  cause,  and  hereinafter 
set  forth.  And  thereupon  the  said 
plaintiff,  by  E.  F.,  his  attorney,  com- 
plains for  that  the  said  defendant,  on 

the  -^—  day  of ,  in  the 

year  one  thousand  eight  hundred  and 

,  at  (the  city  of  New  York, 
in  the  county  of  New  York),  aforesaid, 
received  from  the  said  plaintiff  (or 
''from  one  I.  J.")  (here  describe  the 
articles  specifically  as  in  the  writ),  the 
property  of  him  the  said  plaintiff,  of 
great  value,  to-wit,  of  the  value  of 
(fLve  hundred)  dollars,  to  be  delivered 
to  the  said  plaintiff,  when  the  said  de- 
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fendant  should  be  thereunto  afterwards 
requested.  And  the  said  defendant, 
although  often  requested  so  to  do,  to- 
wity  on  divers  days  and  times  between 
the  time  of  his  receiving  the  said 
property,  and  the  time  of  the  com 
mencement  of  this  suit,  to-wit,  at  the 
place  aforesaid,  has  not  delivered  the 
same  to  the  said  plaintiff,  but  refuses  so 
to  do,  and  wrongfully  detains  the  same 
property;  to  the  damage  of  the  said 
plaintiff  of  (one  thousand)  dollars,  and 
thereof  the  said  plaintiff  brings  suit, 
etc.     Burr.  App.  297,  {562. 

0.  Declaratian  in  Cepit  et  Detinet 
(taking  and  detaining),    . 

C.  D.,  defendant  in  this  suit,  was 
summoned  to  answer  A.  B.,  plaintiff 
in  this  suit,  of  a  plea  wherefore  he 
took  one  horse,  one  cow  and  five  sheep 
(or  one  silver  tankard,  one  mahogany 
table,  and  six  chairs,  etc.,  or  the  grain) 
of  the  said  plaintiff,  *  and  unjustly  de* 
tained  the  same  (against  sureties  and 
pledges),  until,  etc.  And  thereupon 
the  said  plaintiff,  by  E.  F.,  his  attor- 
ney, complains  for  that  the  said  de- 
fendant,    on     the day     of 

,  in  the  year  of  our  Lord  one 

thousand   eight  hundred  and  \ 

in  the  town  of  (Poughkeepsie),  in  th« 
county  aforesaid,  in  a  certain  dwelling 
house  there  (or,  if  on  land,  in  a  certain 

close,  or  common  there  called ), 

wrongfully  took  one  horse,  one  cow, 
and  five  sheep  (or  one  silver  tankard, 
one»  mahogany  table  and  six  chairs, 
etc.;  or  the  grain,  describing  it,  of  him 
the  said  plaintiff,  of  great  value,  to- 
wit,  of  the  value  of  (three  hundred) 
dollars,  and  unjustly  detained  the  same 
(against  sureties  and  pledges),  until, 
etc.  (and  still  continues  to  detain  the 
same).  Wherefore  the  said  plaintiff 
saith  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  amount  of  (Ave 
hundred)  dollars,  and  therefore  he 
brings  his  suit,  etc.  Burr.  App.  296, 
§561a;  2  Chit.  PL  843;  TilL  Forms  582. 

n.  Wilts. 

A.    Writ  of  Seplevin, 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of  the  (city  and)  county 

of  (New  York),  greeting: 

Whereas  A.  B.  complains  that  C.  Dt 
(has  taken  and)  does  unjustly  detain 
two  tables,  twelve  chairs,  etc.  (or  three 
bales     of  ,     five     boxes     of 

,   or  one  horse,   one   cow  and 

five  sheep,  or  otherwise,  particularly 
describing  the  property  to  be  replev- 


ied): therefore  we  command  you,  that 
if  the  said  A.  B.  shall  give  you  secur- 
ity, as  required  by  law,  to  prosecute 
his  said  complaint,  and  to  return  the 
aforesaid  goods  and  chattels,  if  return 
thereof  shall  be  adjudged,  and  to  pay 
all  such  sums  of  money  as  may  be  re- 
covered against  him  hereupon,  that  you 
cause  the  said  goods  and  chattels  to 
be  replevied  and  delivered  to  the  said 
A.  B.  without  delay;  and  also  that  you 
summon  the  said  C.  D.  to  appear  be- 
fore our  justices  of  our  supreme  court 
of  judicature,  at  the  (city  hall  in  the 
city  of  New  York),  on  the  (first  Mon- 
day of  May)  next,  to  answer  the  said 
A.  B.  in  the  premises.  And  in  case 
you  cannot  find  the  aforesaid  goods  and 
chattels,  within  your  county,  so  as  to 
replevy  the  same,  as  you  are  above 
commanded,  then  we  do  further  com- 
mand yon,  that  you  take  the  body  of 
the  said  C.  B.,  and  that  you  have  him 
before  our  said  justices,  at  the  place 
and  on  the  day  above  mentioned,  to 
answer  the  said  A.  B.  in  the  premises. 

Witness,  Greene  C.  Bronson,  esquire, 
our  chief  justice,  at  the  (capitol  in 
the  city  of  Albany,  the  eighteenth  day 
of  January,  one  thousand  eight  hun- 
dred and  forty-six). 

~— ,  clerk. 
,  attorney. 

Burr.  App.  496,  |1006. 

B.    Alias  Writ  of  BepUvin, 

(Same  as  the  last  form,  adding  after 
the  words,  "we  command  yon,"  the 
words,  ''as  we  have  heretofore  before 
commanded  you.")  Burr.  App.  496, 
|1006a. 

0.     Writ   of  Beplevin,   Pluries   Writ. 

(Same  as  H,  A,  adding  after  the 
words,  ''we  command  you,"  the  words, 
"as  we  have  oftentimes  before  com- 
manded you.")  Burr.  App.  496, 
il006b. 

in.    Betoziuk 

A.  Betum  to  Writ  of  Beplevin,  Ooodi 
Part  Found,  Defendant  Not 
Found, 

By  virtue  of  the  within  writ,  and 
the  affidavit  accompanying  the  same, 
I  have  duly  replevied  and  delivered  to 
the  plaintiff  within  named  a  part  only 
of  the  goods  and  chattels  within  speci- 
fied, to- wit  (here  specify  the  particu- 
lars), and  the  residue  thereof  I  could 
not  find,  the  same  being  removed  or 
concealed,  so  as  to  make  replevin  or 
delivery  thereof.  An^  I  do  further 
certify   and   return    that    the    within 
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named  defendant  cannot  be  found  in 
my  bailiwiek. 

The  answer  of  S.  T.,  sheriff. 
Burr.  App.  439,  |846b. 

B.  Beiiom  to  Writ  of  Beplevin,  Goods 

Noi  Found,  Defendant  Arrested, 
I  do  certify  and  return  to  the  within 
writ,  that  no  part  of  the  goods  and 
chattels  therein  mentioned  could  be 
found  by  me,  so  as  to  make  replevin 
and  delivery  thereof,  as  within  I  am 
commanded.  Wherefore  I  took  the 
body  of  the  withitf  named  defendant, 
who  with  sureties,  to-wit  (name  them), 
executed  to  me  a  bail-bond  to  appear 
according  to  the  exigency  of  the  said 
writ,  in  the  penalty  of  ■  dol- 

lars. And  I  have  also  caused  the  said 
defendant  to  be  summoned  to  appear 
according  to  the  exigency  of  the  said 
writ. 

The  answer  of  S.  T.,  sheriff. 
Burr.  App.  439,  846a. 

C.  Betum  to  Writ  of  Beplevin,  Goods 

Beplevied,      Defendant      Sum' 
moned. 

By  virtue  of  the  within  writ,  and 
the  affidavit  accompanying  the  same,  1 
have  duly  replevied  and  delivered  to  the 
plaintiff  within  named  the  goods  and 
chattels  within  specified,  as  within  1 
am  commanded,  and  I  have  also  duly 
caused  the  within  defendant  to  be 
summoned,  to  appear  according  to  the 
exigency  of  the  said  writ.  And  I  do 
certify  that  the  sureties  in  the  replevin 
bond  given  to  me  by  the  within  named 

plaintiff  are  K.   L.,   of  — ,   and 

M.  N.,  of  (giving  the  addi- 
tions, occupations  and  places  of  resi- 
dence of  each),  and  that  the  penalty 
of  the  said  bond  is  (one  thousand) 
dollars. 

The  answer  of  S.  T.,  sheriff. 

Burr.  App.  439,  §846;  Yates'  Forms 
542. 

IV.    Bonds. 

A.    Plaintiffs  Bond  in  Beplevin. 

Know  all  men  by  theser  presents,  that 

we,   A.   B.,   of    ,    K.    L.,    of 

,  and  M.  N.,  of  ,  are 

held  and  firmly  bound  unto  J.  A.,  esq., 
sheriff  of  the  (city  and)  county  of 
,  in  the  sum  of  dol- 
lars (at  least  double  the  value  of  the 
property  specified  in  the  writ),  lawful 
money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  sheriff,  or 
to  his  assigns:  for  which  payment  well 
and  truly  to  be   made,  we  bind  our- 


selves, our  and  each  of  our  heirs,  exec- 
utors and  administrators,  jointly  and 
iseverally,  firmly  by  these  presents. 
Sealed  with  our  seals.  Dated  the 
(third)  day  of  (August),  one  thousand 
eight   hundred  and  . 

The  condition  of  this  obligation  is 
such  that  if  the  above  bounden  A.  B. 
shall  prosecute  to  effect,  and  without 
delay,  a  certain  suit  in  replevin  which 
he  has  commenced  in  the  (supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York)  against  C.  D., 
the  defendant,  for  taking  and  unjustly 
detaining  (here  specify  the  property), 
and  if  the  said  defendant  shall  re- 
cover judgment  against  him  in  the  said 
action,  then  if  the  said  A.  B.  shall 
return  the  same  property,  if  return 
thereof  be  adjudged,  and  shall  pay  to 
the  defendant  all  such  sums  of  money 
as  may  be  recovered  against  him  by 
such  defendant  in  the  said  action,  for 
any  cause  whatever,  then  the  above 
obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 
Sealed  and  delivered 

in  the  presence  of 

A.  B.  (L.  S.) 
K.  L.  (li.  S.) 
M.  N.  (L.  S.) 

(Subscribing  witnesses.) 

Burr.  App.  42,  {80. 

B.  Plaintif's  Second  T^ond  in  Be- 
plevin. 

Know  all  men  by  these  presents,  that 
we,  etc.  (form  of  penalty  as  in  former 
bond  to  the  sheriff,  the  sum  to  be  to 
his  satisfaction). 

Whereas  in  and  by  virtue  of  a  writ 
of  replevin,  issued  out  of  the  supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York,  tested  on  the 
day  of  ,  and  return- 
able on  the day  of  ^ 

and  directed  and  delivered  to  the  said 
sheriff,  he  the  said  sheriff  was  com- 
manded (here  recite  the  writ):  And 
whereas  upon  the  taking  of  the  said 
goods  and  chattels,  by  virtue  of  the 
said  writ,  in  order  to  make  delivery 
thereof  to  the  said  A.  B.,  plaintiff  in 
the  said  writ,  one  L.  M.,  before  such 
delivery,  claimed  property  in  the  said 
goods  and  chattels,  and  thereupon  a 
jury  was  summoned  by  the  said  sheriff 
to  try  such  claim;  and  which  said  jury 
have,  by  their  inquisition  under  their 
hands  and  seals,  found  in  favor  of  such 
claim;  and  the  said  plaintiff  having 
still  persisted  and  demanded  from  the 
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said  sheriff,  notwithstanding  the  said 
inquisition  found  by  the  said  jury,  to 
have  delivery  made  to  him  of  the  said 
goods  and  chattels,  upon  such  writ  of 
replevin : 

Now,  therefore,  the  condition  of  the 
above  obligation  is  sueh,  that  if  the 
said  A.  B.,.  his  heirs,  executors  and 
administrators,  shall  well  and  truly  in- 
demnify and  save  harmless  him  tho 
said  sheriff,  his  heirs,  executors  and 
administrators,  of,  and  from  all  dam- 
ages, costs  and  charges,  which  he  the 
said  sheriff,  his  heirs,  etc.,  shall  sus- 
tain, or  in  any  wise  be  put  to,  for 
or  by  reason  of  the  delivery  by  him 
the  said  sheri^  of  the  property  claimed 
as  aforesaid  by  the  said  A.  B.,  and 
demanded  as  aforesaid,  to  be  delivered 
to  him,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and 
effect. 

(Signatures  and  seals  of  obligors.) 
Sealed  and  delivered 

in  the  presence  of 

(Subscribing  witnesses.) 

Bhrr.  App.  4Z,  {81;  Tates'  Forms 
545. 

0.    Exceptions  to  Sureties  in  Beplevin 

Bond, 
Sir:  Please  to  take  notice  that  1 
have  this  day  excepted  to  the  suffi- 
ciency of  the  sureties  taken  of  the 
plaintiff,  and  named  in  the  replevin 
bond  in  this  cause.  Dated  (New  York, 
December  16th,   1845). 

Yours,  etc., 
G.  H.,  attorney  for  defendant. 

No. Nassau  St. 

To  E.  F.,  Esq.,  plffs.  attorney. 
Burr.  App.  195^  §360. 

D.    Defendant's  Bond  in  Replevin. 

Know  all  men  by  these  presents,  that 

we,    C.    D.,    of    -! ,  K.   L.,  of 

,  and  M.  N.,  of ,  are 

held  and  firmly  bound  unto  J.  A.,  es- 
quire, sheriff  of  the  county  of , 

in  the  sum  of  — < dollars  (double 

the  value  of  the  property  described  in 
the  writ),  to  be  paid,  etc.  (as  in  IV, 
A). 

The  condition  of  this  obligation  is 
such  that  if  the  above  bounden  C.  D. 
shall  abide  the  order  and  judgment  of 
(the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York),  in 
an  action  of  replevin  commenced  in 
the  said  court  by  one  A.  B.  against 
the  above  bounden.  C.  D.,  and  shall 
cause  special  bail  to  the  said  action  to 
be  put  in,  if  the  same  be  required,  then 


this   obligation   to  be  void,   otherwiM 
to  remain  in  full  force  and  virtue. 
Sealed  and  delivered 

in  presence  of 

(Subscribing  witnesses.) 

Burr.  App.  43,  {82;  2  B.  a  482,  524^ 
§12;  Yates'  Forms  541. 

y.    SmnmonMs. 

A.  Summons  in  Beplevin. 

By  Tirtue  of  a  writ  of  replevin  to 
me  directed  and  delivered,  I  do  hereby 
summon  you  to  appear  before  the  just- 
ices of  the  supreme  court  of  judicature 
of  the  people  of  the  state  of  New  York, 
at  the  city  hall  in  the  city  of  New 
York,  on  the  first  Monday  of  May  next 
(or  otherwise,  according  to  the  writ), 
to  answer  A.  B.  in  a  writ  of  replevin 
(prosecuted  by  £.  F.,  his  attorney, 
and),  issued  out  of  the  said  court. 

S.  T.  sheriff  of  the  county  of ^. 

To  C.  D.,  the  above  named  defendant. 

Burr.  App.  483,  §985. 

B.  Alias  Summons  in  Replevin, 

The  people,   etc.,   to   the   sheriff,   ete., 

greeting: 

Whereas,  by  our  writ  of  replevin,  to 
you  lately  directed  and  delivered,  we 
commanded  you  (here  recite  the  writ 
of  replevin) :  And  whereas  you,  at  that 
day,  made  return  to  our  said  writ  that 
(recite  the  return).  Now,  therefore, 
we  command  you,  as  before  we  com- 
manded you,  that  you  anmmon  the  said 
defendant  to  appear  before  our  justices, 
etc.  (as  in  the  writ  of  replevin,  II,  A), 
to  answer  the  said  plaintiff  in  the 
premises  in  our  said  writ  of  replevin 
contained.  And  have  you  then  there 
this  writ. 

Witness,  etc.  (teste  as  in  the  writ 
of  replevin).  Burr.  App.  483,  §985a; 
1  Humphrey's  Prec.  149. 

VI.    Pleading  by  Defendants 

A.  Avowry  for  Damage  Feasant, 
Because  he  saith,  that  the  said  plaee 
in  which,  etc.,  now  is,  and  at  the  said 
time  when,  etc.,  was  the  dose,  soil 
and  freehold  of  the  said  defendant,  and 
because  the  said  (cattle),  at  the  said 
time  when,  etc.,  were  in  the  said  plaee 
in  which,  etc,  eating  up  the  grass 
there  then  growing,  and  doing  dama^ 
there  to  the  said  defendant,  he  the  said 
defendant  well  avows  the  taking  of  the 
said  (cattle)  in  the  said  place  in  which, 
etc.,  and  justly,  etc.,  as  for  and  in  the 
name  of  a  distress  for  the  said  damage 
so  there '  done  and  doing  as  aforesaid. 
And  this,  etc.    3  Chit.  PI.  1058. 
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Note, — "The  action  of  replevin  dif- 
fertf  from  other  actions  in  the  names 
of  the  pleadings.  If  the  defendant 
pleads  some  matter  confessing  the  tak- 
ing, bnt  showing  lawful  title  or  ezeuBe, 
such  pleading  is  not  (as  it  would  be 
in  other  actions)  called  a  plea  in  bar, 
but  an  avowry,  or  a  cognizance;  the 
former  term  applying  to  the  case  where 
the  defendant  sets  up  right  or  title  in 
himself;  the  latter  being  used  when 
he  alleges  the  right  or  title  to  be  in 
another  person,  by  whose  command  he 
acted.  Com.  Dig.  Pleader  (3  K.  13,  14). 
The  answer  to  the  avowry  or  cogni- 
zance, is  called  the  plea  in  bar;  and 
then  follow  replication,  rejoinder,  etc.; 
the  ordinary  name  of  each  pleading  be- 
ing thus  postponed  by  one  step." 
Steph.  PL  199  (d). 

B.  Avowry  Where  Part  of  Bent  ia 
Paid, 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  J.  B.  8.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  well  avows  the 
taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in 
the  said  dwelling  house  (or,  according 
to  the  place  stated  in  the  declaration), 
in  which,  etc.,  and  justly,  etc.;  because 
he  says  that  the  said  plaintiff  (or  ''one 
J.  K."),  for  a  long  time,  to- wit,  for 
the  space  of  years  next  be- 
fore and  ending  on  the  day 

of ,  in  the  year,  etc.,  and  from 

thence  until,  and  at  the  said  time  when, 
etc.,  held  and  enjoyed  the  said  (dwell- 
ing house)  in  which,  etc.^  with  the 
appurtenances,  as  tenant  thereof  to  the 
said  defendant,  under  and  by  virtue 
of  a  certain  demise  thereof  to  him  the 
said  plaintiff,  theretofore  made,  at  and 
under  a  certain  yearly  rent,  to-wit,  the 
yearly  rent  of  (five  hundred)  dollars, 
payable  quarterly,  on,  etc.  (stating  the 
days  of  payment),  in  every  year,  by 
even  and  equal  portions,  and  because 
a  large  sum  of  money,  to-wit,  the  sum 

of dollars,  parcel  of  the  sum 

of  — ^—  dollars  of  the  rent  afore- 


said, for  the  said   space  of 

ending,     as    aforesaid,    on    the    said 

day  of ,  in  the  year 

aforesaid,  and  from  thence  until,  and 
at  the  said  time,  when,  etc.,  was  due 
and  in  arrear  from  the  saia  plaintiff, 
to  the  said  defendant  (the  residue  of 

the  said  sum  of dollars,  of 

the  rent  aforesaid,  having  been  before 
then  paid  fuid  satisfied),  he  the  said 


defendant  well  avows  the  taking  of  the 
said  goods  and  chattels  in  the  said  dec- 
laration mentioned,  in  the  said  dwell- 
ing house,  in  which,  etc.,  and  justly, 
etc.,   as,   for  and   in   the   name   of   a 

distress  for  the  said  sum  of  — ~- 

dollars,  parcel,  etc.,  so  due  and  in  arrear 
as  aforesaid;  and  which  said  sum  of 

dollars,  parcel,  etc.,  still  re- 
mains due  and  in  artear  to  the  said 
defendant,  as  aforesaid.  And  this,  etc 
(conclude  as  in  last  form).  Burr.  Appi 
404,  §749;  3  Chit.  PL  1048;  Yates' 
Forms  551. 

C.    Cognigance  for  Sent, 

And  the  said  O.  D.,  defendant  in 
this  suit,  by  W.  C.  W.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and,  as  the  bailiff  of 
L.  M.,  well  acknowledges  the  taking 
of  the  goods  and  chattels  (or  other- 
wise, according  .  to  the  declaration), 
in  the  said  declaration  mentioned,  in 
the  said  dwelling  house,  (or,  according 
to  the  premises  stated  in  the  declara* 
tion),  in  which,  etc.,  and  justly,  etc., 
because  he  says  that  the  said  plaintiff 
(or  one  J.  K.),  for  a  long  time,  to- 
wit,  for  the  space  of years 

next  before  and  ending  on  the 

day  of ,  in  the  year,  etc.,  and 

from  thence  until  and  at  the  said  time 
when,  etc.,  held  and  enjoyed  the  said 
(dwelling  house),  in  which,  etc.,  with 
the  appurtenances,  as  tenant  thereof, 
to  the  said  L.  M.,  by  virtue  of  a  cer- 
tain demise  thereof  to  him  the  said 
plaintiff  (or  the  said  J.  K.),  thereto- 
fore made  at  and  under  a  certain  yearly 
rent,  to-wit,  the  yearly  rent  of  -^— — 
dollars,  payable  quarterly  on,  etc.  (stat- 
ing the  days  of  payment),  in  every 
year,  by  even  and  equal  portions  (or,  ' 
according  to  the  facts);  and  because 
the  sum  of  -^— — —  dollars  of  the  rent 
aforesaid,  for  the  space  of  ' 

ending     as     aforesaid     on     the     said 

day  of ,  in  the  year 

aforesaid,  and  from  thence  until  and 
at  the  said  time  when,  etc.,  was  due 
and  in  arrear  from  tke  said  plaintiff 
to  the  said  L.  M.,  he  the  said  defend- 
ant, as  bailiff  of  the  said  L.  M.,  well 
acknowledges  the  taking  of  the  said 
(goods  and  chattels)  in  the  said  dwell- 
ing house,  in  which,  etc.,  and  justly, 
etc.,  as,  for,  and  in  the  name  of  a 
distress  for  the  rent  so  due,  and  in 
arrear  to  the  said  L.  M.,  as  aforesaid; 
and  which  rent  still  remains  due  and 
UJipaid.    And  this  he  the  said  defend" 
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ant  18  ready  to  verify.  Wherefore  he 
prays  judgment  and  a  return  of  the 
said  (|;oodB  and  chattels),  together 
with  his  damages,  ete.,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.  Burr.  App.  401,  §750;  3 
Chit.  PI.  1047;  Yates'  Forms  550. 

D.    Plea  in  Bar,  Property  in  Defend' 
ant  or  /Stranger. 

Because  he  saith  that  the  said  (goods 
and  chattels)  in  the  said  declaration 
mentioned,  at  the  said  time  when,  etc., 
were  the  property  of  the  said  defend- 
ant (or  of  one  E.  F.),  and  not  of  the 
said  plaintiff,  as  by  the  said  declara- 
tion is  above  supposed.  And  this  he 
the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  and  he  also  prays  return  of  the 
said  (goods  and  chattels),  together  with 
his  costs  in  this  behalf,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.    3  Chit.  PI.  1044. 

Vn.    Pleas. 

•A.    Plea  to  Avowry,  Damage  Feasant, 
Denial  of  Title  of  Defendant. 

And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  goods  and  chat- 
tels, as  in  the  declaration),  in  the  said 
place  in  which,  etc.,  and  justly,  etc., 
because  he  says  that  the  said  place 
in  which,  etc.,  now  is,  and  at  the  said 
time  when,  etc.,  was  the  close,  soil  and 
freehold  of  him  the  said  plaintiff,  and 
not  the  close,  soil  and  freehold  of  the 
said  defendant  (or  L.  M.),  in  manner 
and  form  as  the  said  defendant  hath 
above  in  his  said  avowry  (or  "cogni- 
sance"); ^^  that  behalf  alleged.  And 
this  he  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  etc.  Burr. 
App.  406,  §754;  3  Chit.  PI.  1195. 

B.    Plea   to  an  Avowry  of  Damage 

Feasant,  Escape  of   Cattle  iy 

Defective  Fence. 

And  the  said  plaintiff,  as  to  the  said 

avowry    of    the    said    defendant,    saith 

that  the  said  defendant,  by  reason  of 

anything  by  him  in  that  avowry  above 

alleged,  ought  not  to  avQw  the  taking 

of  the  said  cattle  (or  goods  and  chat- 


tels, as  in  the  declaration),  in  the 
said  place  in  which,  etc.,  and  justly, 
etc.,  because  he  says  that  the  said 
plaintiff,  before  and  at  the  said  time 
when,  etc.,  was  lawfully  possessed  of 
and  in  a  certain  close,  etc.  (state  the 
plaintiff's  possession  of  the  adjoining 
close,  and  the  obligation  of  the  occu- 
pier of  the  locus  in  quo,  to  repair  the 
fence,  and  that  the  fence  was  out  of  re- 
pair, and  that  the  plaintiff 's  cattle  there- 
by  escaped  into  the  locus  in  quo,  and 
after  stating  such  escape,  proceed  as  fol- 
lows): and  remained  therein  until  the 
said  defendant  before  the  said  plaintiff 
had,  or  could  h&ve  any  notice  that  the 
said  cattle  were  in  the  said  place  in 
which,  etc.,  to- wit,  at  the  said  time 
when,  etc.,  of  his  own  wrong,  took  the 
said  cattle  in  the  said  place  in  which, 
etc.,  and  unjustly  detained  the  same 
against  sureties  and  pledges,  in  manner 
and  form  as  he  the  said  plaintiff  hath 
above  thereof  complained  against  him 
the  said  defendant.  And  this,  etc. 
(conclude  with  a  verification).  Bnrr. 
App.  407,  §756;  3  Chit.  PL  1195. 

C.    Plea  in  Bar  to  Avowry,  Bvietion. 

And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  "goods  and  chat- 
tels," as  in  the  declaration),  in  the 
said  place  in  which,  etc.,  and  just- 
ly, etc.,  because  he  says  that  the 
said  defendant,  after  the  making  of 
the  said  demise  in  the  said  (first) 
avowry  mentioned,  and  before  any  part 
of  the  said  rent  therein  mentioned  be- 
came due  or  in  arrear,  to-wit,  on  the 
day  of ,  in  the  year, 


eic,  ax 


-,  in  the  county  afore- 


said, with  force  and  arms,  etc.,  entered 
into  a  certain  messuage  or  dwelling 
house,  parcel  of  the  said  demised  prem- 
ises in  the  said  avowry  alleged  to  have 
heti\  demised,  in  and  upon  the  pos- 
session of  him  the  said  plaintiff  thereof, 
and  him  the  said  plaintiff  from  his 
possession  thereof,  ejected,  expelled, 
put  out  and  amoved  and  kept  and  con- 
tinued the  said  plaintiff  so  ejected,  ex- 
pelled, put  out  and  amoved,  from  his 
possession   thereof,   from   thence  until, 

and  upon,  and  after  the  said  

day  of ,  in  the  year,  etc.    And 

this,  etc.  (conclude  with  verification). 
Burr.  App.  406,  §753;  3  Chit.  PI.  1192. 
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D.    Plea  to  Avowry  Damage  Feawnt, 
Tender  Before  Impounding, 

And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anjrthing  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  goods  and  chat- 
tels, as  in  the  declaration),  in  the  said 
place  in  whidi,  etc.,  and  justly,  etc., 
•because  he  says  that  after  the  taking 
of  the  said  cattle  in  the  said  place 
in  which,  etc.,  by  the  said  defendant, 
and  before  the  impounding  of  the  same, 
to-wit,  on  the  same  day  and  year  in 
the  said  declaration  mentioned,  at  the 
town  aforesaid,  in  the  county  aforesaid, 
he  the  said  plaintiff  tendered  and  of- 
fered to  pay  to  the  said  defendant  a 
certain  sum  of  money,  to-wit,  the  sum 
of  (twenty-five)  dollars,  as  amends  for 
^he  said  damage  done  to  him  the  said 
defendant,  by  the  said  cattle  in  the 
said  place  in  which,  etc.,  as  aforesaid, 
and  which  was  then  and  there  sufficient 
amends  for  the  same;  which  said  sum 
of  (twenty-five)  dollars  the  said  de- 
fendant then  and  there  wholly  refused 
to  accept  from  the  said  plaintiff,  and 
unjustly  detained  the  said  cattle 
against  sureties  and  pledges,  etc.,  until, 
etc.,  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant.  And 
this,  etc.  (conclude  with  verification). 
Burr.  App.  407,  §757;  3  Chit.  PI.  1198; 
Yates'  Forms  559. 

E.  Plea,   Traverse    to    Avowry,   No 

Bent  in  Arrear. 
And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking  of 
the  said  cattle  (or  goods  and  chattels, 
as  in  the  declaration),  in  the  said  place 
in  which,  etc.,  and  justly,  etc.,  because 
he  saith  that  no  part  of  the  said  sup- 
posed rent  in  the  said  avowry  men- 
tioned, was  or  is  in  arrear  from  the 
said  plaintiff  to  the  said  defendant,  in 
manner  and  form  as  the  said  defendant 
hath  in  his  said  avowry  in  that  behalt 
alleged.  And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  coun- 
try, etc.  Burr.  App.  405,  §751;  3  Chit 
PI.  1190. 

F.  Plea    (ly  Defendant)     Cepit    in 

Alio  Loco, 
And   the   said   C.   D.,   defendant   in 
this  suit,  by  B.  H.,  hia  attorney,  comes 


and  defends^  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  he  took  the  said 
cattle  in  the  said  declaration  men- 
tioned, in  a  certain  dose  called    the 

,   in   the   town    of    , 

aforesaid,  in  the  county  aforesaid; 
without  this,  that  he  took  the  said  cat- 
tle, or  any  or  either  of  them,  in  the 

said  place  called  the  ,  in  the 

said  town  of  ,  in  the  county 

aforesaid,  as  the  said  plaintiff  hath  in 
his  said  declaration  in  that  behalf  al- 
leged; and  this  he  the  said  defendant 
is  ready  to  verify:  Wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  etc.  Burr. 
App.  361,  §657. 

G.  Plea  by  Way  of  Traverse,  of  Cog* 
nisance  That  Defendant  Wa$ 
Not  Bailif, 

And  the  said  plaintiff,  as  to  the  said 
cognizance  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  cognizance 
above  alleged,  ought  not,  as  bailiff  of 
the  said  L.  M.,  to  acknowledge  the 
taking  of  the  said  (goods  and  chattels), 
in  the  said  place  in  which,  etc.,  and 
justly,  etc.;  because  he  saith  that  the 
said  defendant,  at  the  said  time,  whei^ 
etc.,  was  not  the  bailiff  of  the  said 
L.  M.,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  cog- 
nizance in  that  behalf  alleged.  And 
this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  etc.  Burr. 
App.  408,  §758;   3  Chit.  PI  1190. 

H.  Plea  in  Traverse  to  Cognizance, 
No  Bent  in  Arrear  in  Part, 
Tender  in  Part. 

And  the  said  plaintiff,  as  to  the  said 
cognizance  of  the  said  defendant,  by 
him  above  made,  saith  that  the  said 
defendant  ought  not  by  reason  of  any 
thing  in  that  cognizance  alleged  to  ac- 
knowledge the  taking  of  the  said  goods 
and  chattels  in  the  said  place  in  which, 
etc.,  and  justly,  etc.,  because,  as  to  the 

sum  of dollars,  parcel  of  the 

said  rent  in  the  said  cognizance  alleged 
to  be  due  and  in  arrear,  and  unpaid 
from  the  said  plaintiff  to  the  said  J.  EL 
the  said  plaintiff  saith  that  no  part  of 
the  said   sum   of   '  dollars,   at 

the  said  time  when,  etc.,  was  in  arrear, 
in  manner  and  form  as  the  said  defend- 
ant hath,  in  his  said  cognizance,  above 
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alleged.  And  this  he  the  said  plaintiff 
prajs  may  be  inquired  af  by  the  coun- 
try, etc.    And  as  to  the  sum  of 

dollars,  residue  of  the  said  rent  or  sum 
of dollars,  in  the  said  cogni- 
zance alleged  to  be  due  and  in  arrear, 
and  unpaid  from  the  said  plaintiff  to 
the  said  J.  K.,  the  said  plaintiff  saith 

that  after  the  — ^—  day  of 

in  the  year,  etc.,  and  before  the  said 

time  when,  etc.,  to-wit,  on  the 

day  of 9  in  the  year  aforesaid, 

at,  etc.,  he  the  said  plaintiff  tendered 
and  offered  to  pay  to  the  said  JT.  K. 
(or  to  L.  M.,  then  and  there  being 
the  bailiff  of  the  said  J.  K.,  and  by 
him  duly  authorised  to  receive  the  said 
rent  and  make  the  said  distress),  the 

said    sum    of  dollars,   which 

the  said  J.  K.  then  and  there  refused 
to  accept  and  receive  of  and  from  him 
the  said  plaintiff;  and  that  after  the 
said  tender,  and  before  the  said  dis- 
tress was  so  made  and  taken  as  afore- 
said, no  request  or  demand  of  the  said 

sum  of dollars  was  ever  made 

by,  or  on  the  behalf  of,  the  said  J.  K. 
And  this  he  the  said  plaintiff  is  ready 
to  verify.  Wherefore,  inasmuch  as  the 
said  defendant  hath  above  acknowl- 
edged the  taking  of  the  said  cattle  (or 
goods  and  chattels),  in  the  said  place 
in  which,  etc.,  he  the  said  plaintiff 
prays  judgment,  and  his  damages,  by 
reason  of  the  taking  and  unjustly  de- 
taining the  same,  to  be  adjudged  to 
him,  etc.  Burr.  App.  405,  {752;  3  (Thit. 
PI.  1191;  Yates'  Forms  656. 

vm.    Beplications. 

A.  IReplication  to  Flea  to  Avowry, 
Denial  of  Defect  of  Fences, 

And  the  said  defendant,  as  to  the 
said  plea  in  bar  of  the  said  plaintiff 
to  the  said  (first)  avowry  of  him  the 
said  defendant,  says  that  he,  by  reason 
of'  anything  by  the  said  plaintiff,  in 
that  plea  above  alleged,  ought  not  to 
be  barred  from  avowing  the  taking  of 
the  said  cattle  in  the  said  declaration 
mentioned  in  the  said  place  in  which, 
etc.,  and  justly,  etc.,  because  he  says 
that  the  said  hedge  and  fence,  in  the 
said  plea  in  bar  mentioned,  before  or 
at  the  time  when,  etc.,  were  not  ruin- 
ous, prostrate  or  fallen  down  for  want 
of  needful  or  necessary  making,  re- 
pairing or  amending  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath 
above,  in  his  said  plea  in  that  behalf 
alleged.  And  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country. 


etc.     Burr.    App.    409,    1763;     Yates' 
Forms  561. 

B.  ^plication    to    Plea   to   Avowry, 

Denial     of     Dvtff     to     Jtepair 

Fences. 
And  the  said  defendant,  as  to  the 
said  plea  in  bar  of  the  said,  plaintifl 
to  the  said  (first)  avowry  of  him  th« 
said  defendant,  says  that  he,  by  reasoo 
of  anything  by  the  said  plaintiff,  in 
that  plea  above  alleged,  ought  not  to  be 
barred  from  avowing  the  toking  of  the 
said  cattle  in  the  said  declaration  men- 
tioned in  the  said  place  in  which,  etc, 
and  justly,  etc.,  because  he  says  that 
he  the  said  defendant,  and  au  other 
the  tenants  and  occupiers  of  the  said 
close  in  which,  etc,  for  the  time  being, 
from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  not  re- 
paired and  amended,  nor  have  been 
used  and  accustomed  to  repair  and 
amend,  nor  of  right  ought  to  have  re- 
paired and  amended,  nor  ought  tbe  said 
defendant  before,  or  at  the  said  sev- 
eral times,  when,  etc.,  of  right  to  have 
repaired  and  amended,  nor  still  of  right 
ought  to  repair  and  amend  the  said 
hedge  and  fence  between  the  said  close 
of  the  said  defendant,  and  the  said 
close  in  which,  etc.,  when,  and  as  often 
as  occasion  hath  required,  to  prevent 
cattle  feeding  and  depasturing,  or  be- 
ing in  the  said  close  of  the  said  de- 
fendant, from  erring  or  escaping  there- 
out through  the  defects  and  insuffi- 
ciency of  the  said  hedge  and  fence 
into  the  said  close  in  which,  ete.,  and 
doing  damage  there,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  his  said  plea  in  bar,  in  that  behalf 
alleged.  And  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.  Burr.  App.  409,  §762;  Yates' 
Forms  560. 

C.  Replication   to   Plea   to   Avowry, 

Denial  of  Tender. 
And  the   said   defendant,   as  to   the 
said  plea  in  bar  of  the  said  plaintiff 
to  the  said  (first)  avowry  of  him  the 
said  defendant,  As  to  the  said  sum  of 
one  hundred  dollars,  residue  of  the  said 
rent,    in   the   said   avowry   mentioned 
says  that  he,  by  reason  of  anything  bT 
the  said  plaintiff  in  that  plea  above 
alleged,  ought  not  to  be  barred  from 
avowing   (or  acknowledging)   the  tak- 
ing of  the  said  cattle  (goods  and  chat- 
tels) in  the  said  declaration  mentioned, 
in  the  said  place  in  which,   etc.,  and 
justly,  etc.,  *  because  he  says  that  the 
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said  plaintiff  did  not  tender  or  offer  to 
pay  to  him  the  said  defendant  the  said 
onm  of  (one  hundred)  dollars  of  the 
rent  aforesaid,  in  manner  and  form  as 
the  said  plaintiff  hath  above,  in  his 
said  plea  m  bar,  alleged.  And  of  this 
he  the  said  defendant  puts  himself  upon 
the  country,  etc.  Burr.  App.  408,  {760; 
Yates'  Forms  559. 

D.  Beplieatian  to  Plea  to  Avowry, 
Demand  After  Tender, 

(As  in  preceding  form  to  the  *,  and 
then  as  follows):  because  he  says  that 
after  the  said,  etc.  (the  day  when  the 
rent  became  due,  as  stated  in  the 
avowry),  and  after  the  said  supposed 
tender  in  that  plea  mentioned,  and  be- 
fore the  taking  of  the  said  goods  and 
chattels  in  the  said  place  in  which, 
etc.,  to-wit,  on,  etc.,  at,  etc.,  the  said 
L.  M.  demanded  of  the  said  plaintiff 
the  said  sum  of  (one  hundred)  dollar^ 
the  residue  of  the  said  rent,  and  re- 
quired him  to  pay  the  same  to  the 
said  L.  M.,  which  the  said  plaintiff 
then*  and  there  wholly  neglected  and 
refused  to  do;  wherefore  the  said  de^ 
f  endant,  as  the  bailiff  of  the  said  L.  M., 
well  acknowledges  the  taking  of  the 
said   goods    and    chattels    in    the    said 

filace  in  which,  etc.,  and  unjustly,  etc., 
or  and  in  the  name  of  a  distress  for 
the  said  rents  so  due,  in  arrear  and  un- 
paid to  the  said  L.  M.  as  aforesaid; 
and  the  said  rent  still  remains  so  due 
and  unpaid  in  manner  and  form  as  the 
toid  defendant  hath  above  alleged 
And  this  he  the  said  defendant  is  ready 
to  verify.  Wherefore,  as  before,  he 
prays  judgment,  and  a  return  of  the 
said  cattle  (goods  and  chattels,  together 
with  his  damages,  etc.,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.  Burr.  App.  408,  |761;.  Yates* 
Forms  560. 

2Z.   Bejolndar  by  Plaintiff  in  Beplevia 

And  the  said  plaintiff,  as'  to  the  said 
replication  of  the  said  defendant  to  the 
said  plea  in  bar  of  him  the  said  plain- 
tiff, to  the  said  avowry  of  the  said  de- 
fendant, says  that  the  said  defendant 
ought  not,  by  reason  of  anything  by 
bim  in  that  replication  alleged,  to  avow 
the  taking  of  the  said  cattle  in  the  said 
close  in  which,  etc.,  and  justly,  etc., 
because  he  says  that,  etc.  (here  state 
the  subject-matter  of  the  rejoinder, 
and  conclude  to  the  country,  or  with 
»  Verification;  m  in  a  plen  in  bar). 


Burr.    App.    410,    §764.      See    note    to 
Beplication,  Replevin,  Steph.  PL  195u. 

X    Demurrers. 

A.  General  Demurrer  to  an  Avowry 

or  Cognizance, 
And  the  said  plaintiff  saith  that  the 
said  avawry  (or  cognizance)  of  the 
said  defendant,  and  the  matters  there- 
in contained  in  manner  and  form  as 
the  same  dre  above  pleaded  and  set 
forth,  are  not  sufficient  in  law  for  the 
said  defendant  to  avow  or  acknowl- 
edge the  taking  of  the  said  (cattle), 
in  the  said  declaration  above  men- 
tioned, in  the  said  place  in  which,  etc., 
to  be  just;  and  that  he  the  said  plain- 
tiff, is  not  bound  by  law  to  answer 
the  same.  And  this  he  the  said  plain- 
tiff is  ready  to  verify.  Wherefore  he 
prays  judgment  and  his  damages,  by 
reason  of  the  taking  and  unjustly  de- 
taining of  the  said  (cattle),  to  be  ad- 
judged to  him,  etc.  Burr.  App.  399, 
§738;  3  Chit.  PI.  1257. 

B.  General  Demurrer  to  Plea  in  Bar 

to  Cognisance. 
And  the  said  defendant  saith  that 
the  said  plea  in  bar  of  the  said  plaintiff 
to  the  said  cognizance  of  him  the  said* 
defendant,  and  the  matters  in  the  said 
plea  in  bar  contained,  are  not  sufficient 
in  law  to  bar  him  the -said  defendant 
from  having  a  return  of  the  said  (cat- 
tle); and  that  he  the  said  defendant 
is  not  bound  by  the  law  of  the  land 
to  answer  the  same;  and  this  he  the 
said  defendant  is  ready  to  verify; 
wherefore,  for  want  Of  a  sufficient  plea 
in  bar  in  this  behalf,  he  the  said  de- 
fendant, as  before,  prays  judgment,  and 
a  return  of  the  said  (cattle),  together 
with  his  damages,  costs  and  charges 
by  him  in  this  behalf  expended,  ac' 
cording  to  the  form  of  the  statute  in 
such  case  made  and  provided,  to  be 
adjudged  to  him,  etc.  Burr.  App.  400, 
§740;  Yates'  Forms  561. 

XL    Writs  of  Inavlry. 

A.     Writ  of  Inquiry  in  Seplevin,  on 
Default  for  Not  Pleading, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  to  answer 
A.   B.,    of   a   plea   wherefore   the    said 

C.  D.  on  the day  of , 

in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ,    at    the 
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of 


-,  in  your  eounty 


(in     a     certain     place     there     called 

),  took  the  (cattle)  goods  and 

chattels  of  the  said  A.  B.,  to-wit  (here 
set  out  the  goods,  «tc.,  as  in  the  dec- 
laration), and  unjustly  detained  the 
same  (against  sureties  and  pledges,  un- 
til, etc.).  Wherefore  the  said  A.  B. 
said  that  he  was  injured,  and  had  sus- 
tained damage  to  the  value  of ■ ■ 

dollars,  and  therefore  he  brought  his 
suit,  etc.  And  such  proceedings  were 
thereupon  had  in  our  supreme  court, 
before  our  aforesaid  justices  thereof, 
that  it  was  afterwards  considered  by 
the  same  court,  that  the  said  A.  B 
ought  to  recover  against  the  said  0.  D., 
his  damages  on  occasion  of  the  taking 
and  unjust  detention  of  the  (cattle) 
goods  and  chattels  aforesaid:  But  be* 
cause  it  is  unknown  to  our  said  justices 
of  our  supreme  court  of  judicature 
aforesaid  what  damages  the  said  A.  B. 
hath  sustained,  by  means  of  the  prem- 
ises aforesaid,  and  also  what  is  the 
value  of  the  (cattle)  goods  and  chat- 
tels, aforesaid:  Therefore  we  command 
you,  that  by  the  oath  of  twelve  good 
and  lawful  men  of  your  county,  you 
diligently  inquire  what  damages  the 
said  A.  B.  hath  sustained,  as  well  by 
means  of  the  premises  aforesaid,  as  for 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended;  and 
also  what  is  the  value  of  the  (cattle), 
goods  and  chattels  aforesaid;  and  that 
you  send  to  our  said  court,  before  our 
justices  thereof,  at  the  (city  hall  in 
the  city  of  New  Ybrk,  on  the  first  Mon- 
day of  May)  next  (the  return  day), 
the  inquisition  which  you  shall  there* 
upon  take,  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with 
this  writ. 

Witness,  Greene  C.  Bronson,  esquire, 
our  chief  justice,  at  the  (capitol  in  the 
city  of  Albany,  the  seventeenth  day  of 
January,  in  the  year  one  thousand  eight 
hundred  and  forty-six). 

,  elerk. 
,  attorney. 

Burr.  App.  490,  §998;  2  B.  S.  436, 
437,  530,  §{47,  48. 

B.     Writ  of  Inquiry  to  Assess  Dam- 
ages    on     Judgment     Betorno 
Habendo, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas  C.  D,  was  summoned  to  be 


in  our  supreme  eonrt  of  jadieatare^ 
before  our  justices  thereof,  at,  etc.,  on, 
etc.,  to  answer  A.  B.,  of  a  plea  where- 
fore the  said  C.  D.  on,  etc.,  at,  ete., 
took  the  goods  and  chattels  of  the 
said  A.  B.,  to-wit,  etc.,  and  unjustly 
detained  them,  etc.  And  the  said  C.  D. 
having  on  that  day  duly  appeared  in 
our  said  court,  such  proceedings  were 
thereupon  had  in  the  said  court,  before 
our  said  justices  thereof,  that  it  was 
afterwards  considered  by  our  said  court 
that  the  said  plaintiff  should  take  noth- 
ing by  the  said  writ,  but  that  he  and 
his  pledges  to  prosecute,  be  in  merey; 
and  that  the  said  defendant  should  go 
thereof  without  day;  and  that  he  should 
have  a  return  of  the  said  goods  and 
chattels,  and  also  that  he  should  re- 
cover his  damages  by  reason  of  the 
detention  thereof,  etc.  And  thereupon 
the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  prayed  our  writ  to  be 
directed  to  you  to  inquire  of  the  said 
damages,  and  it  was  granted  to  him, 
etc.,  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  fully  appears:  Therefore 
we  command  you,  that  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  you  diligently  inquire  by 
the  oath  of  twelve  good  and  lawful 
men  of  your  county  what  damages  the 
said  defendant  hath  sustained  by  rea- 
son of  the  detention  of  the  goods  and 
chattels  aforesaid:  And  that  the  in- 
quisition which  you  shall  thereupon 
take,  you  send  to  our  justices  of  our 
supreme  court   of  judicature,    at    the 

,  in  the  city  of  ,  on 

the  -— — day  of  next,  un- 
der your  seal,  and  the  seals  of  those 
by  whose  oath  you  shall  take  that  in- 
quisition, together  with  this  writ. 

Witness,  etc.  (teste  in  XT,  A).  Burr, 
App.  492,  §100a;  2  B.  S.  437,  531,  §53. 

zn.    Betorno  Habe&do. 

A.    Betorno  Habendo   for   Want    of 
Plea  in  Bar  to  Avowry. 
The  people  of  the  state  of  New  York. 

to   the   sheriff    of    the    county    ox 

(Wushington),  greeting: 

Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature  be* 
fore  our  justices  thereof,  to  answer 
A.  B.  of  a  plea,  wherefore  the  said  0. 

D.,  on  the  day  of  ^ 

in  the  year  of  our  Lord  one  thousand 
eight   hundred  and  —       ■    »  at    the 
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'f  in  your  county,  in  a 


town  of 

certain  place  there  called 
took  the  (cattle) y  goods  and  chattels 
of  him  the  said  A.  B.,  to-wit,  etc. 
(here  set  out  the  goods,  etc.,  as  in  the 
declaration),  and  unjustly  detained 
them  until,  etc.,  as  it  was  said.  And 
the  said  C.  D.  appearing  in  our  said 
court,  before  our  justices  thereof,  for 
a  certain  reason  by  him  alleged  in  our 
same  court,  as  bailiff  of  E.  F.,  well 
acknowledged  the  taking  of  the  said 
(cattle),  goods  and  chattels  in  the  said 
place  in  which,  etc.,  and  justly,  etc. 
(for  damage  there  done):  Whereupon 
the  said  A.  B.,  being  afterwards  sol- 
emnly called  in  our  said  court,  before 
our  aforesaid  justices  thereof,  came 
not,  nor  did  he  further  prosecute  his 
writ  aforesaid;  wherefore  it  was  con- 
sidered in  our  said  court,  before  our 
said  justices,  that  the  said  A.  B.  should 
take  nothing  by  his  writ  aforesaid, 
but  that  he  and  his  pledges  to  prose- 
cute should  be  in  mercy,  etc.,  and  that 
the  said  C.  D.  should  go  thereof,  with- 
out day,  etc.,  and  that  he  should  have 
a  return  of  the  said  (cattle),  goods  and 
chattels,  etc.  Therefore  we  command 
you,  that  without  delay  you  cause  the 
said  (cattle),  goods  and  chattels  to  be 
returned  to  the  said  0.  D.  And  in  what 
manner  you  shall  have  executed  this 
our  writ,  make  appear  to  our  said  just- 
ices of  our  supreme  court  of  judicature 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York,  on  the  first  Monday  of 
May  next).  And  have  yon  then  there 
this  writ.  Witness,  etc  Burr.  App, 
125,  1249;  Till.  Forms  98. 

B.  Setomo  Eahendo  on  Nan  Pros, 
(Setum  goods  to  defendant) 
The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  (Al- 
leghany), greeting: 
Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  to  answer 
A.  B.  of  a  plea,  wherefore  he  took  the 
goods  and  chattels  of  the  said  A.  B., 
and  unjustly  detained  them,  etc.,  as  it 
was  said:  And  the  said  A.  B.,  after- 
wards, in  our  same  court,  before  our 
said  justices,  made  default:  Wherefore 
it  was  considered  in  our  same  court, 
that  he  and  his  pledges  to  prosecute 
should  be  in  mercy,  etc.,  and  that  the 
said  C.  D.  should  go  thereof,  without 
day,  etc.,  and  that  he  should  have  a 
return  of  the  said  goods  and  chattels, 
etc.    Therefore  we  command  you,  that 


without  delay,  you  cause  the  said  goods 
and  chattels,  to-wit  (specify  the  arti- 
cles), to  be  returned  to  the  said  C.  D.: 
And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to 
our  said  justices  of  our  supreme  court 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York),  on  the  (first  Monday 
of  May)  next,  and  have  you  then  there 
this  writ.  Witness,  etc.  (as  in  XI,  A). 
Burr.  App.  125,  {248;   Till.  Forms  98. 

C.  Betomo  Eahendo  Afidt  Verdioi, 
The  people  of  the  state  of  New  York. 

to    the    sheriff    of    the    county    ox 

(Tioga),  greeting: 

Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  etc.  And  the 
said  O.  B.  appearing  in  our  said  court, 
before  our  said  justices,  alleged  and 
said  that  he,  as  bailiff  of  E.  F.,  took 
the  cattle,  goods  and  chattels  afore- 
said, in  the  said  place  in  which,  etc., 
being  the  soil  and  freehold  of  the  said 
E.  F.,  doing  damage  there;  and  the 
sdid  C.  D.  prayed  a  return  of  the  said 
cattle,  goods  and  chattels,  to  be  ad- 
judged to  him,  etc.  And  afterwards, 
by  a  certain  jury  of  the  country  upon 
which  as  well  the  said  C.  D.  as  the 
said  A.  B.  had  put  themselves  in  that 

behalf,  taken  on  the  day  of 

,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  , 

before   B — M ,   esguire, 

one  of  our  circuit  judges,  it  was  found 
that  the  said  place  in  which,  etc.,  at 
the  said  time  when,  etc.,  was  the  soil 
and  freehold  of  the  said  E.  F.,  as  the 
said  C.  D.  had  alleged;  and  the  jurors 
of  the  said  jury,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  assessed  the  damages  of  the 
said  C.  D.,  on  occasion  of  the  premises, 
besides  his  costs  and  charges  by  him 
laid  out,  about  his  defense  in  this  be- 
half, to dollars,  and  for  those 

costs  and  charges  to .  Where- 
upon it  was  afterwards  considered  in 
our  supreme  court,  before  our  afore- 
said justices  thereof,  that  the  said  A. 
B.  should  take  nothing  by  his  writ 
aforesaid;  but  that  he  and  his  pledgee 
to  prosecute  should  be  in  mercy,  etc, 
and  that  the  said  C.  B.  should  go 
thereof  without  day,  etc.,  and  that  he 
should  have  a  return  of  the  cattle, 
goods  and  chattels  aforesaid:  (And 
it  was  also  further  considered  in  our 
supreme  court,  before  our  aforesaid 
justices  thereof,   that  the   said  C.  D, 
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should  recover  against  the  said  A.  B., 
his  damages  aforesaid,  by  the  jury 
aforesaid,   in   form  aforesaid   assessed, 

and  also  dollars  for  his  costs 

and  charges  aforesaid,  by  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  then  there  adjudged  of 
increase  to  the  said  C.  D.,  and  with  his 
assent,  according  to  the  form  of  the 
statutel  in  such  case  made  and  pro- 
vided.)  Therefore  we  command  yon, 
that  wit]K>ut  delay,  you  cause  the  cat- 
tle, goods  and  chattels  aforesaid  to  be 
returned  to  the  said  C.  D.;,  and  m 
what  manner  you  shall  execute  this 
our  writ,  make  appear  to  our  said  just- 
ices of  our  supreme  court  aforesaid, 
at  the  (academy  in  the  city  of  Utica), 
on  the  (first  Monday  of  July)  next. 
And  have  you  then  there  this  writ. 
Witness,  etc.  (as  in  XI,  A).  Burr.  App. 
126,  §250;  Till.  Forms  100. 

Zm.    Oomplaints. 

A.    Complaint  for  Goods  Wrongfully 
Taken  From  Plaintiff  *8  Posses- 
sion, 
I.    That  at  the  time  hereinafter  men- 
tioned, the  plaintiff  was  lawfully  pos- 
sessed of  (briefly  designate  the  goods), 

of  the  value  of dollars,  then 

and  ever  since  his  property. 
n.     That   on  the 


day  of 

,  18 — ,  at  (here  state  the  place 
definitely),  the  defendant  wrongfully 
took  said  goods  and  chattels  from  the 
possession  of  this  plaintiff,  and  still  un- 
justly detains  the  same,  to  the  damage 

of  the  plaintiff dollars. 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  of 
■  —  dollars,  the  value  thereof,  in 

ease  a  delivery  cannot  be  had;  together 

with dollars,  his  damages,  and 

for  his  costs.    1  Abb.  Forms  508. 

B.  Complaint  to  Beeover  Goods  Taken 
From  Lessee  or  Bailee, 

I.  That  at  the  time  hereinafter  men- 
tioned, the  plaintiff  was,  and  still  is, 
the    owner    of    (briefly    designate   the 

goods),  of  the  value  of dol- 
irs;  which  goods  were  then  in  the 
possession  of  one  M.  N.,  to  whom  the 
plaintiff  had  leased  the  same  for  a  cer- 
tain term  (or  with  whom  the  plaintiff 
had  deposited  the  same  for  storage^  or 
otherwise,  according  to  the  fact). 

n.     That  on   the  day   of 

,   18 — ,   at ,   the    de- 


fendant wrongfully  took  said  (goods) 
and  chattels  from  the  possession  of  said 
M.  K.,  and  still  unjustly  detains  the 
same,  to  plaintiff's  damage  — — • 
dollars. 

in.  That  before  this  action  aid 
term '  expired,  and  thereupon  the  plain- 
tiff became  entitled  to  the  immediate 
and  exclusive  possession  of  said  goods. 

Demand  for  judgment,  as  in  preced- 
ing form.     1  Abb.  Forms  510. 

C.  Complaint     To     Beeover     Goods 

Wrongfully  Detained, 

That  on,  and  ever  since,  the  -*— —^ 
day  of  ,  1^^-,  the  defeadant 

detained  from  the  plaintiff  his  (title 
deeds  of  land,  called  ^— *— — ^  in  the 

county  of  ) ;    that   is  to  lay 

(describe  the  deeds). 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  of 
'  dollars,  the  value  thereof,  in 

case  a  delivery  cannot  be  had;  together 
with  — — —  dollars,  his  damages, 
and  for  his  costs.     1  Abb.  Forms  511. 

D.  Complaint     To     Beeover     Goods 

From  One  Having  Derived  Pos- 
session Innocently, 

(I.    As  in  Form  XTH,  B.) 

n.     That   on   the   day  of 

•,  18 — ,  at y  one  M.  N. 


(or  certain  persons  of  the  plaintiff  on- 
known)  wrongfully  took  said  goods  and 
chattels  from  the  possession  of  the 
plaintiff  (or^  otherwise),  and  nn justly 
detained  the  same. 

m.  That  thereafter  the  same  eame 
to  the  possession  of  the  defendant,  who 
refuses  to  deliver  them  to  the  plaintiff, 
although,  before  this  action,  to-wit,  on 

the   day   of ,   18— ^ 

by  the  plaintiff  duly  requested  so  to 
do;  but,  on  the  contrary,  still  unjustly 
detains  them  from  the  plaintiff,  to  his 
damage  dollars. 

Demand  for  judgment  as  in  Form 
Xm,  B.)     1  Abb.  Forms  511. 

E.    Complaint  hy  Seller  To  Beeover 
Goods  From  Fraudulent  Buyer. 

I.     That  on  the       ■  day    of 

18 — ,   at ,   the   de- 


fendant, with  intent  to  deceive  and  de- 
fraud th9  plaintiff  by  inducing  the 
plaintiff  to  sell  goods  to  him,  falsely 
and  fraudulently  represented  to  the 
plaintiff  that  he  was  solvent,  and 
woTtU  — —  dollars  over  all  his  li» 


»* 
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bilities  (or  otherwise,  at  the  reproBen- 
tations  were). 

n.  That  the  plaintiff,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  the 
value  of dollars. 

m.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
speet),  and  were  then  known  by  the 
defendant  to  be  so. 

lY.  That  the  defendant  having  so 
obtained  from  the  plaintiff  the  pos- 
session of  said  goods,  wrongfully  de- 
tains them  from  the  plaintiff,  to  his 
damage dollars. 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  of 

dollars,  the  value  thereof,  in 

case  a  delivery  cannot  be  had;  together 

with   dollars,    his     damages, 

and  for  his  costs.  1   Abb.  Forms  512. 

F.  Complaint  To  Recover  Ooods 
From  Fraudulent  Buyer  and 
His  Transferee, 

I,  II  and  III,  as  in  last  form. 

rv.  That  the  said  (buyer)  after- 
wards transferred  said  goods  to  the 
defendant  Y.  Z.,  who  wrongfully  de- 
tains them  from  the  plaintiff. 

V.     That   on   the day   of 

,  18 — ,  at  ,  the  plain- 
tiff demanded  of  said  Y.  Z.  that  he 
deliver  the  same  to  him,  but  said  Y.  Z. 
refused     so    to    do,     to     his     damage 

dollars. 

Demand  for  judgment  as  in  preced- 
ing form.     1  Abb.  Forms  512. 

ZIV.    Anawexa 

A.  Denial  of  TaJnng, 

Denies  that  at  the  time  alleged  in 
the  complaint,  or  at  any  other  time, 
at  the  place  alleged  in  the  complaint, 
or  at  any  other  place,  the  defendant 
wrongfully  took  the  said  goods  and 
chattels  from  the  possession  of  the 
plaintiff,  or  that  he  still  unjustly  de- 
tains the  same,  to  the  damage  of  the 

plaintiff dollars,  or  any  other 

sum,  or  that  by  reason  of  the  taking 
aUeged  in  the  complaint,  or  of  any  act 
or  acts  of  the  defendant,  the  plaintiff 
has   sustained   damage   to  the   amount 

of  dollars,   or    any    damage 

whatever.    2  Abb.  Forms  112. 

B.  Anw>er,  Title  in  Defendant  or  in 

a  Stranger, 
That   the  goods   mentioned    in    the 


complaint  were  the  property  of  the  de- 
fendant (or  the  property  of  one  M.  N.) 
at  the  time  mentioned  in  the  complaint, 
and  not  the  property  of  the  plaintiff. 
(If  title  is  in  defendant,  demand  relief 
as  in  next  form.)    2  Abb.  Forms  149. 

C.  Answer,   Defendant   Fart   Owner. 

That  at  the  several  times  mentioned 
in  the  said  complaint,  one  undivided 
half  of  the  said  goods  and  chattels 
was,  and  still  is,  the  property  of  this 
defendant,  and  not  of  the  plaintiff; 
and  the  whole  of  said  goods  and  chat- 
tels then  were  rightfully  in  the  pos- 
session of  this  defendant. 

Wherefore  this  defendant  demands 
judgment  for  a  return  of  said  goods 
and  chattels,  with  damages  for  the  tak- 
ing and  detention  thereof;  and  for  the 
costs  of  this  action.  2  Abb.  Forms 
148. 

D.  Answer,    lAen    for    Btorage    or 

Freight, 


I.     That    on  the 


day    of 

,   18 — ,  the   plaintiff  deposited 

the  goods  mentioned  in  the  complaint 
with  the  defendant  for  storage  (or  de- 
livered the  goods  mentioned  in  the  com- 
plaint to  the  defendant  to  be  carried 

to  ),  agreeing  to  pay  for  the 

same    cents    per    ton     (per 

month). 

n.  That  the  defendant  duly  per- 
formed all  the  conditions  of  the  con- 
tract on  his  part,  and  has  always  been, 
and  still  is,  ready  and  willing  to  de- 
liver the  said  goods  to  the  plaintiff 
upon  payment  of  the  money  due  for 
storage  (or  freight). 

in.  That  the  plaintiff  has  not  paid 
or  tendered  the  same;  wherefore  the 
defendant  detained  (and  still  detains) 
said  goods.    2  Abb.  Forms  149. 

E.    Answer,  lien  for  Services, 

I.  That  said  goods  were  manufac- 
tured by  the  defendant,  as  a  carpenter 
and  joiner;  and  that  he  detained  them 
by  virtue  of  his  lien  as  a  mechanic; 
and  the  manufacturer  thereof,  as  se- 
curity for  the  payment  of dol- 
lars, the  money  due  him  from  the  plain- 
tiff for  work  and  labor  in  manufactur- 
ing them. 

n.  That  said  sum  is  still  due  from 
the  plaintiff  therefor,  and  unpaid; 
wherefore  the  defendant  detained  {ink 
still  detains)  said  goods.  2  Abb.  Forms 
149^. 
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F.    Answer,  Property  Distrained,  D<h 
ing  Damage, 

L  That  at  the  times  mentioned  in 
the  complaint,  this  defendant  (or  one 
M.  N.)  was  lawfully  possessed  of  the 
real  property  upon  which  the  (cattle) 
therein  mentioned  were  taken,  to- wit, 

a  certain  meadow,  called  (or 

otherwise     identify     it),     situate     at 

n.  That  the  (cattle)  alleged  in  the 
complaint  to  have  been  taken  and  car* 
ried  away  by  this  defendant  were,  at 
the  time  therein  stated,  wrongfully 
upon  said  premises  of  the  defendant 
(or  of  said  M.  N.),  and  then  incum- 
bering the  same  and  doing  damage 
thereon. 

IIL  That  (acting  by  command  of 
said  M.  N.),  this  defendant  then  and 
there  took  said  property,  and  removed 
and  carried  the  same  away  to  a  con- 
venient distance,  doing  no  unnecessary 
damage  thereto,  and  there  left  the 
same  for  the  use  of  the  plaintiff. 

IV.  That  these  acts  are  the  same  of 
which  the  plaintiff  complains.  2  Abb. 
Forms  152. 


BEPLICATIOK  AND   BEPL7. 

I.    Bepllcatloii,  1071 

A.  To  Pleas  in  Abatement,  1071 

1.  Coverture,   1071 

2.  Estoppel,   1071 

B.  In  Bar,  1072 

1.  In  Traverse  to  Plea,  1072 

2.  Of  Nul  Tiel  Record,  1072 

3.  Several  Beplications,  1072 

C.  In  Equity,  General  Jf'orm,  1072 

n.    BepUes,  1072 

A.  General  Form,  1072 

B.  General   Form,    Denial    of    New 

Matter,  1072 

C.  Statute  of  Limitations,  1073 

D.  In    Avoidance    of    New    Matter, 

When  Directed,  1073 

CEOSS-REFEEENCES : 

Accord  and  Satisfaction: 

Beplication  to  Plea  of  Accord  and 
Satisfaction,   General; 

Beplication  to  Plea  That  Bill  Was 
Given  in  Settlement; 

Arbitration; 

Beplication  to  Plea  of  Arbitrament. 
Abraignment  and  Plea: 

Beplication,  General  Form; 

Beplication  to  Plea  to  Jurisdiction; 


Beplication  to  Plea  in  Abatement; 

Beplication  to  Plea  of  Auterfois 
Acquit; 

Beplication  to  Plea  of  Auterfois  Con- 
vict; 

Beplication  to  Special  Plea  of  for- 
mer Jeopardy. 

Assault  and  Battery: 
Beplication,  New  Assignment,  Differ- 
ent Assault; 
Beplication  to  Plea  of  Son  Aesaolt 
Demesne. 

Oobpobations: 
Beplication  by  Way  of  Traverse  to 
Plea   of  Nul  Tiel  Corporation. 

Demurrer: 
Special  Demurrer  to  a  Beplication; 
Demurrer  to  Beply. 

Dower,  Proceedings  To  Beooveb: 
Beplication  That  They  Were  Lawful- 
ly Married  in  England; 
Beplication,  Married  Without  Juris- 
diction. 

Duress: 

Beplication  to  Plea  of  Duress. 
Errors,  Assignment  of: 
Beplication    to    Plea    of   Belease   to 
Assignment  of  Error. 
Estoppel: 

Beplication  by  Way  of  Estoppel. 
Executors  and  Administrators: 
Beplication   to  Plea   of  Ne    Unqaes 

Executor; 
Beplication    to    Plea    of    Statute  of 
Limitations,  Plaintiff  Sued  as  Ex- 
ecutor   Within    One    Year   of  De- 
cease. 
Garnishment: 

Beplication  to  Answer  of  Garnishee. 
Infants: 
Beplication  to  Plea  in  Abatement  of 

Infancy; 
Beplication  to  Plea  of  Infancy,  Bati- 

fication  After  Coming  of  Age; 
Beplication  to  Plea  of  Infancy,  Goods 

Were  Necessities; 
Beplication,  Traverse  to  Plea  of  In- 
fancy; 
Beplication   to   Plea   of   Statute    of 
Limitations,  Plaintiff  an  Infant 
Inheritance: 
Beplication  to  Plea  of  Bien  Per  De- 
scent, That  Defendant  Had  Assets 
at  Time  of  Commencement  of  Salt; 
Beplication  to  Plea  of  Bien  Per  De- 
scent, That  Defendant  Had  Assets 
Before  Commencement  of  Snit 
Insurance: 
Beplication,  Waiver  by  Defendant  of 
Conditions. 


See  "How  To  Use  Tbis  Volume,"  Introduction,  page  ▼• 


REPLICATION  AND  REPLY 


1071 


Issues  in  Pleading  and  P&aotice: 

Similiter  and  Replication. 
Juries  and  Jubobs: 

Beplication  to  Plea  to  Challenge  of 
Jury. 
Libel  and  Slander: 

Beplication  to  Plea  Justifying  Words 
De  Injuria. 

Libeeuh  Tenementum: 

Beplication,  Traverse  to  Plea  of 
liiberum  Tenementum; 

Beplication  to  Liberum  Tenementum, 
Demise  to  Defendant; 

Beplication,  New  Assignment  to  Plea 
of  Liberum  Tenementum. 
Limitation  of  Actions: 

Beplication  to  Plea  of  Action  Non 
Accrevit; 

Beplication  to  Plea  of  Non-assump- 
sit; 

Beplication  of  Statute  of  Limitations 
to  Set-off; 

Beplication  to  Statute  of  Limitations, 
Plaintiff  Was  Imprisoned  (a,  b); 

Beplication  to  Plea  of  Statute  of 
Limitations,.  Plaintiff  Was  Feme 
Covert; 

Beplication  to  Plea  of  Statute  of 
Limitations,  Defendant  Was  Out  of 
State; 

Beplication  to  Plea  of  Statute  of 
Limitations,  Defendant  Left 
State; 

Beplication    to    Plea    of    Statute    of 
Limitations^  Process  Issued  Within 
Six  Tears. 
Parties: 

Beplication  to  Plea  of  Non- joinder. 
Payment: 

Beplication  to  Plea  of  Payment. 
Belease: 

Beplication  by  Way  of  Traverse  to 
Plea  of  Belease; 

Beplication  to  Plea   of  Belease  Ob- 
tained by  Fraud. 
Beplevin: 

Beplication  to  Plea  to  Avowry,  De- 
nial of  Defect  of  Fences; 

Beplication  to  Plea  to  Avowry,  De- 
nial of  Duty  To  Bepair  Fenceji; 

Beplication  to  Plea  to  Avowry,  De- 
nial of  Tender; 

Beplication  to  Plea  to  Avowry,  De- 
mand After  Tender. 
Res  Judicata: 

Beplication  of  Nul  Tiel  Becord  to 
Plea  of  Judgment  Becovered; 

Beplication  to  Plea  of  Judgment  Be* 
covered. 
Set-Off  and  Counterclaim: 

Beplication  to  Plea  of  Set-Off; 


Statement    Admitting    Oounterclaim. 
Tender: 

Beplication  to  Plea^of  Tender. 

Beplication,  Traverse  to  Plea  of  Li- 
cense. 
Tbespassino  Animals: 

Beplication  to  Plea  of  Escape  of  Cat- 
tle  Through  Defective  Fence; 

Beplication  to  Plea  of  Distress,  Dam- 
age Feasant,.  That  Defendant 
Turned  Cattle  Into  Locus  In  Quo; 

Beplication  to  Plea  of  Distress,  Dam- 
age Feasant,  Defect  of  Fences. 
Usury: 

Replication  to  Pies  of  Usury. 

I.    BepUcations. 
A.    To  Fleas  in  Abatement, 

1.  Beplications,  To  Plea  in  Abate* 

ment  of  Coverture, 
And  the  said  plaintiff  saith,  that  his 
said  bm  (or,  the  said  writ,  or  declara- 
tion), by  reason  of  anything  by  the 
said  defendant  in  her  said  plea  above 
alleged,  ought  not  to  be  quashed,  be- 
cause he  says,  that  at  the  time  of 
exhibiting  the  said  bill  (or  at  the  time 
of  the  commencement  of  this  suit), 
(or  according  to  the  language  of 
the  plea),  against  the  said  defend- 
ant, she  the  said  defendant  was  not 
married  to  the  said  S.  F.,  in  the  said 
plea  mentioned,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
her  said  plea  in  that  behalf  alleged. 
And  this  he  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country. 
And  the  said  defendant  likewise,  etc. 
Burr.  App.  374;  3  Chit.  PI.  1142. 

2.  Beplication  by  Way  of  Estoppel 

To  Plea  in  Abatement, 
And  the  said  plaintiff  saith  that  the 
said  person  against  whom  he  the  said 
plaintiff  hath  exhibited  his  said  bill, 
by  the  name  of  C.  D.,  ought  not  to 
be  admitted  or  received  to  plead  the 
plea  by  him  above  pleaded,  for  quash- 
ing the  said  bill  of  the  said  plaintiff; 
because  he  saith  that  the  said  person 
against  whom  he  the  said  plaintiff  hath 
exhibited  his  said  bill,  by  the  name  of 
C.  D.,  heretofore,  to-wit,  in  the  term 
of  (January)  last  past,  came  into  this 
court  here,  and  put  in  bail  at  the  suit 
of  the  said  plaintiff,  in  the  plea,  afore- 
said, by  the  name  of  C.  D.,  as  by  the 
record  thereof,  remaining  in  the  said 
court   before    the  justices   thereof,    at 

aforesaid,  more  fully  appears; 

and  this  he  the  said  plaintiff  is  ready 
ta  verify  by  that  record;  wherefore  he 
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F.    Answer,  Property  Distrained,  D<h 
ing  Damage, 

L  That  at  the  times  mentioned  in 
the  complaint,  this  defendant  (or  one 
M.  N.)  was  lawfully  possessed  of  the 
real  property  upon  which  the  (cattle) 
therein  mentioned  were  taken,  to-wit, 

a  certain  meadow,  called  (or 

otherwise     identify     it),     situate     at 

n.  That  the  (cattle)  alleged  in  the 
complaint  to  have  been  taken  and  car- 
ried away  by  this  defendant  were,  at 
the  time  therein  stated,  wrongfully 
upon  said  premises  of  the  defendant 
(or  of  said  M.  N.),  and  then  incum- 
bering the  same  and  doing  damage 
thereon. 

ni.  That  (acting  by  command  of 
said  M.  N.),  this  defendant  then  and 
there  took  said  property,  and  removed 
and  carried  the  same  away  to  a  con- 
venient distance,  doing  no  unnecessary 
damage  thereto,  and  there  left  the 
same  for  the  use  of  the  plaintiff. 

IV.  That  these  acts  are  the  same  of 
which  the  plaintiff  complains.  2  Abb. 
Forms  152. 


BEPLICATIOK  AND  BEPL7. 

I.    Bepllcatloii,  1071 

A.  To  Pleas  in  Abatement,  1071 

1.  Coverture,   1071 

2.  Estoppel,   1071 

B.  In  Bar,  1072 

1.  In  Traverse  to  Plea,  1072 

2.  Of  Nul  Tiel  Record,  1072 

3.  Several  Beplications,  1072 

C.  In  Equity,  General  Form,  1072 

n.    RepUes,  1072 

A.  General  Form,  1072 

B.  General   Form,    Denial    of    New 

Matter,  1072 

C.  Statute  of  Limitations,  1073 

D.  In    Avoidance    of    New    Matter, 

When  Directed,  1073 

CEOSS-REFEEENCES: 

Accord  and  Satisfaction: 

Beplication  to  Plea  of  Accord  and 
Satisfaction,   General; 

Beplication   to  Plea   That  Bill  Was 

~   Given  in  Settlement; 

Arbitration; 

Beplication  to  Plea  of  Arbitrament. 
Arraignment  and  Plea: 

Beplication,  General  Form; 

Beplication  to  Plea  to  Jurisdiction; 


Beplication  to  Plea  in  Abatement; 

Beplication  to  Plea  of  Auterfois 
Acquit; 

Beplication  to  Plea  of  AuterfoiB  Con- 
vict; 

Beplication  to  Special  Plea  of  -for- 
mer Jeopardy. 

AssAui^  AND  Battery: 

Explication,  New  Assignment,  Differ- 
ent Assault; 

Beplication  to  Plea  of  Son  Assault 
Demesne. 

Corporations: 
Beplication  by  Way  of  Traverse  to 
Plea   of  Nul  Tiel  Corporation. 

Dekurrer: 
Special  Demurrer  to  a  Beplication; 
Demurrer  to  Eeply. 

Dower,  Proceedings  To  Beoover: 
Beplication  That  They  Were  Lawful- 
ly Married  in  England; 
Beplication,   Married  Without  Juris- 
diction. 

Duress: 

Beplication  to  Plea  of  Duress. 
Errors,  Assignment  of: 

Beplication    to    Plea    of   Belease   to 
Assignment  of  Error. 
Estoppel: 

Beplication  by  Way  of  EstoppeL 

EXECUTOkS  AND  ADMINISTRATORS: 

Beplication   to  Plea   of  Ne    Unques 
Executor; 

Beplication    to    Plea    of    Statute    of 
Limitations,  Plaintiff  Sued  as  Ex- 
ecutor   Within    One   Year   of   De- 
cease. 
Garnishment: 

Beplication  to  Answer  of  Garnishee. 
Infants: 

Beplication  to  Plea  in  Abatement  ot 
Infancy; 

Beplication  to  Plea  of  Infancy,  Bati- 
fication  After  Coming  of  Age; 

Beplication  to  Plea  of  Infancy,  Goods 
Were  Necessities; 

Beplication,  Traverse  to  Plea  of  In- 
fancy; 

Beplication  to  Plea  of  Statute  of 
Limitations,  Plaintiff  an  Infant 

tNHBRITANGE: 

Beplication  to  Plea  of  Bien  Per  De- 
scent, That  Defendant  Had  Assets 
at  Time  of  Commencement  of  Sait; 

Beplication  to  Plea  of  Bien  Per  De- 
scent, That  Defendant  Had  Assets 
Before  Commencement  of  Suit 
Insurance: 

Beplication,  Waiver  by  Defendant  of 
Conditional 
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ISSTTBS    IN    PLBADINO   AND    PRAOTICX: 

fiimiliter  and  Replication. 
Juries  and  Jubobs: 

Beplieation  to  Plea  to  Challenge  of 
Jury. 
Libel  and  Slander: 

Beplieation  to  Plea  Justifying  Words 
De  Injuria. 

LiBERUH  Tenementuk: 

Beplieation,  Traverse  to  Plea  of 
Liberum  Tenementum; 

Beplieation  to  Liberum  Tenementum, 
Demise  to  Defendant; 

Beplieation,  New  Assignment  to  Plea 
of  Liberum  Tenementum. 
Limitation  of  Actions: 

Beplieation  to  Plea  of  Action  Non 
Accrevit; 

Beplieation  to  Plea  of  Non-assump- 
sit; 

Beplieation  of  Statute  of  Limitations 
to  Set-off; 

Beplieation  to  Statute  of  Limitations, 
Plaintiff  Was  Imprisoned  (a,  b); 

Beplieation  to  Plea  of  Statute  of 
Limitations,.  Plaintiff  Was  Feme 
Covert; 

Beplieation  to  Plea  of  Statute  of 
Limitations,  Defendant  Was  Out  of 
State; 

Beplieation  to  Plea  of  Statute  of 
Limitations,  Defendant  Left 
State; 

Beplieation    to    Plea    of    Statute    of 
Limitations^  Process  Issued  Within 
Six  Tears. 
Parties: 

Beplieation  to  Plea  of  Non- joinder. 
Payment  : 

Beplieation  to  Plea  of  Payment. 
Beleasb: 

Beplieation  by  Way  of  Traverse  to 
Plea  of  Belease; 

Beplieation  to  Plea  of  Belease   Ob- 
tained by  Fraud. 
Bsplevin: 

Beplieation  to  Plea  to  Avowry,  De- 
nial of  Defect  of  Fences; 

Beplieation  to  Plea  to  Avowry,  De- 
nial of  Duty  To  Bepair  Fences; 

Beplieation  to  Plea  to  Avowry,  De- 
nial of  Tender; 

Beplieation  to  Plea  to  Avowry,  De- 
mand After  Tender. 
Res  Judicata: 

Beplieation  of  Nul  Tiel  Becord  to 
Plea  of  Judgment  Becovered; 

Beplieation  to  Plea  of  Judgment  Be- 
covered. 
Set-Off  and  Counterclaim: 

Replication  to  Plea  of  Set-Off; 


Statement    Admitting    Oonnterdaim. 
Tender: 

Beplieation  to  Plea^of  Tender. 

Beplieation,  Traverse  to  Plea  of  Li- 
cense. 
Trespassing  Animals: 

Beplieation  to  Plea  of  Escape  of  Cat- 
tle   Through  Defective  Fence; 

Beplieation  to  Plea  of  Distress,  Dam- 
age Feasant,,  That  Defendant 
l^irned  Cattle  Into  Locus  In  Quo; 

Beplieation  to  Plea  of  Distress,  Dam- 
age Feasant,  Defect  of  Fences. 
Usury: 

Beplieation  to  Pies  of  Usury. 

I.    Replications. 
A.    To  Pleas  in  Abatement. 

1.  Beplications,  To  Plea  in  Abate* 

ment  of  Coverture, 
And  the  said  plaintiff  saith,  that  his 
said  bill  (or,  the  said  writ,  or  declara- 
tion), by  reason  of  anything  by  the 
said  defendant  in  her  said  plea  above 
alleged,  ought  not  to  be  quashed,  be- 
cause he  says,  that  at  the  time  of 
exhibiting  the  said  bill  (or  at  the  time 
of  the  commencement  of  this  suit), 
(or  according  to  the  language  of 
the  plea),  against  the  said  defend- 
ant, she  the  said  defendant  was  not 
married  to  the  said  S.  F.,  in  the  said 
plea  mentioned,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
her  said  plea  in  that  behalf  alleged. 
And  this  he  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country. 
And  the  said  defendant  likewise,  etc. 
Burr.  App.  374;  3  Chit.  PI.  1142. 

2.  Beplieation  by  Way  of  Estoppel 

To  Plea  in  Abatement, 
And  the  said  plaintiff  saith  that  the 
said  person  against  whom  he  the  said 
plaintiff  hath  exhibited  his  said  bill, 
by  the  name  of  C.  D.,  ought  not  to 
be  admitted  or  received  to  plead  the 
plea  by  him  above  pleaded,  for  quash- 
ing the  said  bill  of  the  said  plaintiff; 
because  he  saith  that  the  said  person 
against  whom  he  the  said  plaintiff  hath 
exhibited  his  said  bill,  by  the  name  of 
C.  D.,  heretofore,  to-wit,  in  the  term 
of  (January)  last  past,  came  into  this 
court  here,  and  put  in  bail  at  the  suit 
of  the  said  plaintiff,  in  the  plea,  afore- 
said, by  the  name  of  C.  D.,  as  by  the 
record  thereof,  remaining  in  the  said 
court   before    the  justices   thereof,    at 

aforesaid,  more  fully  appears; 

and  this  he  the  said  plaintiff  is  ready 
ta  verify  by  that  record;  wherefore  he 
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prays  jadgfrneni,  if  tbe  said  person 
against  whom  he  the  said  plaintiff  hath 
exhibited  his  8ai4  bill,  by  the  name  of 
C.  D.,  ought  to  be  admitted  or  received 
to  his  said  plea  for  quashing  the  said 
bill,  contrary  to  his  own  acknowledg- 
ment, and  the  said  record,  etc.,  and 
that  he  may  answer  over  to  the  said 
bill.  Burr.  App.  374,  §678;  3  C?hit.  PL 
1143. 

B.    In  Bar  (NiU  Tiel  Beoord). 

1.  BepUcation  in  Traverse  to  Plea 

of  NiLl  Tiel  BecorcL 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  hhn  (seo* 
ondly)  above  pleaded,  says  that  h.e  the 
said  plaintiff,  by  reason  of  anything 
by  the  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
action  thereof  against  him  the  said 
defendant,  because  he  says  that  there 
is  such  a  record  of  the  said  recogni- 
zance (or,  if  a  judgment,  say,  "recov- 
ery'*), remaining  in  the  said  supreme 
court  of  judicature,  before  the  afore- 
said justices  thereof,  as  he  the  said 
plaintiff  hath  above  in  his  said  declar- 
ation in  that  behalf  alleged.)  And  this 
he  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country.  And  the 
said  defendant  likewise,  ete.  Burr. 
App.  389,  §715b. 

2.  BepUcation  of  Nul  Tiel  Becord. 
And  the  said  plaintiff,  as  to  the  said 

plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  says  that  he 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him  the 
said  defendant,  because  he  says  that 
there  is  not  any  record  of  the  said 
supposed  recovery  in  the  said  plea  men- 
tioned, remaining  in  the  said  supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York,  before  the  just- 
ices thereof,  at  the  (capitol  in  the 
city  of  Albany),  in  manner  and  form 
as  the  said  defendant  hath  above  in 
his  said  plea  alleged.  (And  this  he 
the  said  plaintiff  prays  may  be  inquired 
of  by  the  country.  And  the  said  de- 
fendant likewise,  etc.) 

U.  P.,  plaintiff's  attorney. 
Burr.  App.  388,  §715a. 

3.  Several  BepXicati&ns. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly)   above   pleaded,   says   that   the 


said  plaintiff,  etc.;  because  lie  flays,  etfi. 
(setting  out  the  first  replication). 

And  the  said  plaintiff,  by  specitl 
leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  atatnte  in  sneh  case 
made  and  provided,  says  that  he  the 
said  plaintiff,  by  reason,  etc.  (insert 
second  replication).  Burr.  App.  387, 
§711. 

Note, — The  English  statute  permit- 
ting duplicity  in  pleas  did  not  extend 
to  replications.  Look  for  such  author- 
ity in  statutes  of  the  particular  state. 

C.  {Equity  JwrMiction  and  Proced- 
ure,) Beplieation  in  Eqwty, 
General  Form, 

The  replication  of  A.  B.,  plaintiff, 
to  the  answer  of  C.  D.,  defendant. 

This  repliant,  saving  and  reserving 
to  himself  all,  and  all  manner  of  ad- 
vantage of  exception  to  the  manifold 
insufficiencies  of  the  said  answer,  for 
replication  thereunto  saith  that  he  will 
aver  and  prove  his  said  bill  to  be  true, 
certain  and  sufficient  in  the  law  to  be 
answered  unto;  and  that  the  said  an- 
swer of  the  said  defendant  is  uncertain, 
untrue  and  insufficient  to  be  replied 
unto  by  this  repliant;  without  this, 
that  any  other  matter  or  thing  whatso- 
ever in  the  said  answer  contained,  ma- 
terial ojT  effectual  in  the  law  to  be 
replied  unto,  confessed  and  avoided, 
traversed  or  denied,  is  true;  all  which 
matters  and  things  this  repliant  is,  and 
will  be,  ready  to  aver  and  prove,  as 
this  honorable  court  shall  direct;  and 
humbly  prays,  as  in  and  by  his  said 
bill  he  hath  already  prayed.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2147. 

n.    Replies. 

A.  General  Form  of  Beplf/^ 

The  plaintiff,  replying  to  the  eounter- 
claim  contained  in  the  answer  of  the 
defendant  (or  the  first,  or  other  coun- 
terclaim contained  in  the  answer  of  the 
defendant),  says  (or  denies,  ete^  con- 
tinuing as  in  an  answer  to  a  com- 
plaint).    2  Abb.  Forms  174. 

B.  General    Form    of    Beply,    B4fiX 

Defkial  and  New  Matter. 

The  plaintiff,  replying  to  the  answer 
of  the  defendant  (W.  X.)  herein: 

As  to  the  (first)  eounterelaim: 

First.  Denies  each  and  every  allega- 
tion of  the  answer  respecting  the  same. 

Second.  For  a  second  defense  to  said 
counterclaim,  the  plaintiff  says: 

That  at  the  time  alleged  in  the  eom- 
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plaint  as  the  time  of  the  making  of 
the  supposed  note  therein  mentioned, 
this  plaintiff  was  an  infant  under  the 
age  of  twenty-one  years,  to-wit,  of  the 

age  of years  (or  stating  other 

defense,  as  if  in  an  answer  to  a  com- 
plaint).    2  Abb.  Forms  174. 

C.  Beply  of  Statute  of  Limitations, 
That  the  said  cause  of  action,  alleged 

for  a  counterclaim  (or  demand  alleged 
as  a   set-off)   in  said  answer,  did   not 

accrue   at   any   time   within   

years  next  before  the  commencement 
of  this  action.    2  Abb.  Forms  175. 

D.  Seply   in   Avoidance    of    Matter 

When  Directed  hy  the  Court, 
The  plaintiff,  by  direction  of  the 
court,  replying  to  the  new  matter  al- 
leged as  a  defense,  by  way  of  avoid- 
ance (or  to  the  first,  or  second  defense 
contained  in  the  answer  of  the  defend- 
ant), says  (etc.,  continuing  as  in  an 
answer  to  a  complaint).  2  Abb.  Forms 
175. 


B£8  JT7DI0ATA. 

I.    Pleaa^  1073 

A.  In  AesumpHt,  1073 

B.  In  Debt,  1073 

C.  Retraxit  in  Former  Action,   1074 

n.    BepUcations,  1074 

A.  Nul  Tiel  Record,  1074 

B.  To  Plea  of  Judgment  Recovered, 

1074 

CROSS-BEFEBENCE : 
Answers: 
Answer  of  Former  Judgment. 

I.    Pleas. 

A.  Plea  of  Judgment  Recovered  in 
Assumpsit, 

Because  he  says,  that  the  said  plain- 
tiff    heretofore,    to-wit,    in     ' 

term,  in  the year  of  our  Lord 

one  thousand  eight  hundred  and 
— ' in  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York,  before  the  justices  thereof, 
at    the   -. in    the    of 


(or,  if  the  plea  be  of  a  judg- 
ment recovered  in  another  court,  state 
the  recovery  particularly),  impleaded 
the  said  defendant  in  a  certain  plea  of 
trespass  on  the  case  on  promises,  to  the 

damage  of  the  said  plaintiff  of 

dollars,  for  the  not  performing  the 
very  same  identical  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned;    and    such    proceedings    were 

•8 


thereupon  had  in  the  said  court  in  that 
plea,   that   afterwards,   to-wit,   in   that 

same  term  the  said  plaintiff 

by  the  consideration  and  judgment  of 
the   said-  court,   recovered   in   the   said 

plea  against  the  said  defendant 

dollars^  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
performing  the  same  identical  prom- 
ises and  undertakings,  in  the  said  dec- 
laration mentioned,  as  for  the  costs 
and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said 
defendant  was  convicted;  as  by  the 
record  and  proceedings  thereof  still  re- 
maining in  the  said  court  of  the  said 
people    before    the    aforesaid    justices 

thereof,  at  the in  the 

of more  fully  and  at  large  ap- 
pears. Which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  in 
the  least  reversed,  satisfied  or  made 
void.  And  this  he,  the  said  defendant, 
is  ready  to  verify  by  the  said  record. 
Wherefore  he  prays  judgment,  etc. 
(usual  conclusions).  Burr.  App.  354; 
3  Ohit.  PI.  928;   Till.  Forms  475. 

B.    Plea   of  Judgment  Recovered  in 

Debt, 
(Action  non.)     Because  he  says,  that 
the  saidi  plaintiffs  heretofore,  to-wit,  in 

term,    in    the    year 

of  the  reign  of  our  said  lord  the  king, 
in  the  court  of  our  said  lord  the  king, 
before  the  king  himself  (or  if  in  C.  P., 

before   Sir   ,    knight,    and    his 

companions,  his  Majesty's  justices  ot 
the  Bench)  at  Westminster,  in  •  the 
county  of  Middlesex,  impleaded  the 
said  defendant  in  a  certain  plea  of 
debt,  for  the  detaining  and  not  paying 
the  very  same  identical  debt,  and  for 
and  in  respect  of  the  same  identical 
causes  of  action  in  the  said  declara- 
tion mentioned,  and  such  proceedings 
were  thereupon  had  in  the  said  plea 
in  that  court,  that  afterwards,  to-wit, 
in  that  same  term,  the  said  plaintiffs, 
by  the  consideration  and  judgment  of 
the  said  court,  recovered  in  the  said 
plea    against   the    said   defendant,    the 

same   identical   debt  of  (the 

account  at  the  commencement)  in  the 
said    declaration    mentioned,    as    also 

for   their   damages  by   them 

sustained,  as  well  by  the  detention 
thereof,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  be- 
half expended,  whereof  the  said  de- 
fendant was  convicted,  as  by  the  record 
and  proceedings  thereof  still  remaining 
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in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid,  more 
fully  and  at  large  appears,  which  said 
judgment  still  remains  in  full  force 
and  effect,  not  in  the  least  reversed, 
satisfied,  or  made  void,  and  this  the 
said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc.     3  Chit.  PL  956. 

0,    Plea  of  Betraxit  in  Farmer  Ao 
tion. 

(Action  non.)     Because  he  says,  that 

heretofore,  to-wit,  in  term,  in 

the  year  of  our  Lord  — ,  the  said 

plaintiff  impleaded  the  said  defendant 
in  the  court  of  our  said  lord  the  king 
of  the  bench  (if  the  plea  be  of  a  judg- 
ment recovered  in  another  court,  state 
the  recovery  particularly)  for  the  non- 
performance of  the  same  identiciU 
promises  and  undertakings  in  the  said 
declaration  mentioned,  and  such  pro- 
ceedings were  thereupon  had  in  that 
court,  that  afterwards,  to-wit,  in  the 
said  last-mentioned  term,  the  said  plain- 
tiff came  into  the  said  court,  in  his 
own  proper  person,  and  confessed  that 
he  would  not  further  prosecute  his  said 
suit  against  the  said  defendant,  but 
from  the  same  altogether  withdrew 
himself;,  therefore  it  was  then  and  there 
considered  by  the  said  court,  that  the 
said  plaintiff  should  take  nothing  by 
his  said  bill,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy, 
etc.;  and  that  the  said  defendant  should 
go  thereof  without  day,  as  by  the 
record  and  proceedings  thereof  still 
remaining  in  the  said  court  more  fully 
and  at  large  appears,  which  said  judg- 
ment still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satis- 
fied, or  made  void,  and  this,  etc.  (Con- 
clude with  a  verification.)  3  Chit.  PI. 
930. 

IL    BepllcatlODB. 

A.     BepUcation   of   Nul    Tiel   Becord 
to   Plea    of   Judgment    Becov- 
ered. 
(Precludi    non.)      Because    he   saith, 
that  there  is  not  any  record  of  the  said 
supposed  recovery  in  the  said  plea  men- 
tioned, remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king 
himself    (or,   in    C.    P.)    of    the   bench 
aforesaid),   at    Westminster    aforesaid, 
in  manner  and  form  as  the  said  defend- 
ant  hath   above   in   his   said  plea  al- 


leged, and  this  he  the  said  plaintiff  is 
ready  to  verify  when,  where,  and  in 
such  manner  as  the  court  here  shall  or- 
der, direct  or  appoint  and  because  the 
court  of  our  said  lord  the  king  now 
here  (or  in  C.  P.  before  the  justices 
of  the  bench  will  advise  themselves  up- 
on the  inspection  and  examination  of 
the  said  record  by  the  said  defendant, 
in  his  said  plea  alleged,  a  day  is  given 
to  the  parties  aforesaid,  before  our  said 
lord  the  king  (or,  in  C.  P.  before  the 
justices  of  the  bench)  at  Westminster 
aforesaid,    until    next    after 


(or,  by  original,  until 


wheresoever,   etc.,   or  in    C.    P.    until 

),  to  hear  the  judgment  of  said 

court  thereupon,  for  that  the  said  court 
of  our  said  lord  the  king  now  here,  are 
not  yet  advised  thereof,  etc  3  Chit. 
PI.  1157. 

B.    Beplication  to  Plea  of  Judgment 
Becovered, 

(Precludi  non.)  Because  he  saith, 
that  the  said  several  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned, were  not,  nor  was  any  or  either 
of  them,  any  of,  or  any  one  of  the 
same  identical  promises  and  undertak- 
ings as  those  or  any  of  those  in  the 
said  plea,  mentioned,  and  for  and  in 
respect  whereof  the  said  supposed  judg- 
ment in  the  said  plea  mentioned  was 
recovered,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said 
plea  alleged.  And  this  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country,  etc.     3  Chit.  PL  1158. 
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Etc.,  1075 

B.  To  Cancel  Bond  for  Supposed  in- 

terest, 1076 

C.  To    Cancel    Deed     Obtained    hy 

Fraud,  1077 

D.  To  Cancel  Contract    for    Fraud, 

1078 

n.    Decrees,  1078 
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B.    Itescwion  of  Contract  and  Hepay^ 
ment  of  AdvanceSf  1079 
IV.     Judgment  for  Oancellation,   1079 

CEOSS-REFEBENCES: 
Answers  : 

Answer,  Bescission  of  Contract. 
Fraudulent  Conveyances: 

Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside  as  Fraud- 
ulent. 
Plea  in  Equitt: 

Plea  to  Bill  for  Bescission,  Plaintiff 
Kot  Administrator. 

I.    Bills. 

A.  Bill  To  Cancel  or  To  Sectify  and 
Be  form  Agreements,  Bonds  and 
Other  Instruments, 

Humbly  complaining,  showeth  unto 
your  honors,  the  plaintiff.  W.  A.,  of, 
etc.,  that  on  or  about  ,  a  cer- 
tain indenture  of  lease  was  made  and 
duly  executed  between  B.  L.,  then  of, 
etc.,  etc.,  etc.,  whereby  the  said  E.  L. 
did,  etc.  (stating  the  lease  to  the  plain- 
tiff), as  in  and  by  the  said  indenture, 
to  which  the  plaintiff  craves  leave  to 
refer,  when  produced  to  this  honorable 
court  will  appear.  And  the  plaintiff 
further  showeth,  that  he  entered  upon 
and  possessed  the  said  farm  and  lands 
under  and  by  virtue  of  the  said  lease; 
and  that  the  said  E.  L.  departed  this 
life  in  or  about,  etc.,  and  that  after  his 
death,  J.  H.,  of,  etc.,  the  defendant  here 
inafter  named,  became,  by  purchase  or 
otherwise,  seized  of  or  entitled  to  the 
possession  of  the  said  farm  and  lands, 
subject  to  the  said  lease.  And  the 
plaintiff  further  showeth  that  no  notice 
was  ever  given  to  the  plaintiff  to  de- 
termine or  make  void  the  said  lease  at 
the  end  of years  from  the  com- 
mencement of  the  said  term  of  « 
years  thereby  demised,  pursuant  to  the 
proviso  therein  contained  or  otherwise, 
but     upon     the     expiration     of     such 

years  the  said  J.  H.  proposed 

to  the  plaintiff  to  enter  into  a  new 
agreement  as  to  the  said  farm  and 
lands,  giving  the  plaintiff  to  under- 
stand that  the  interest  of  the  plaintiff 
therein  was  determined.  And  the  said 
J.  H.,  upon  that  occasion,  as  he  had  fre- 
quently done  beford,  expressed  great 
friendship  for  the  plaintiff,  and  declared 
th'at  it  was  his  wish  and  intention  that« 
the  plaintiff  should  continue  in  pos- 
session of  the  said  farm  as  long  as  he 
lived.  And  the  plaintiff  further  show- 
eth that  the  plaintiff  can  neither  write 


nor  read,  and  that  the  plaintiff  fully 
believing  that  his  interest  in  the  said 
lease  was  determined,  and  that  the 
said  defendant,  who  is  a  man  of  for- 
tune, was  dealing  fairly  by  the  plaintiff, 
and  was  not  intending  to  take  any  ad- 
vantage of  him,  the  plaintiff  consented 
to  enter  into  the  new  agreement  pro- 
posed by  the  said  J.  H.;  and  thereupon 
the  said  defendant  caused  such  agree- 
ment to  be  reduced  into  writing  by  one 
M.  B.,  and  the  plaintiff  set  his  mark 
thereto,  but  the  same  was  not  read 
once  or  in  any  manner  explained  to 
him,  and  such  agreement  was  in  the 
words  and  figures  or  to  the  purport  and 
effect  fQllowing  (that  is  to  say):  (To 
remain  one  year  and  pay  the  land  tax, 
which  he  was  not  to  pay  by  his  lease) 
as  in  and  by  said  agreement,  etc.  And 
the  plaintiff  further  showeth,  that,  con- 
fiding in  the  said  J.  H.'s  profession 
of  friendship  for  the  plaintiff,  and  in 
his  aforesaid  declarations  that  it  was 
his  wish  that  the  plaintiff  should  con- 
tinue on  his  said  farm  as  long  as  the 
plaintiff  lived,  the  plaintiff  proceeded 
to  exx>end  considerable  sums  of  money 
in  erecting  new  buildings  upon  the  said 
farm  and  lands,  and  in  other  improve- 
ments thereof.  And  the  plaintiff  fur- 
ther showeth  that  in  or  about,  etc., 
the  said  J.  H.  informed  the  plaintiff 
that  he  must  either  pay  an  advanced 
rent  of  $ ,  or  deliver  up  pos- 
session of  the  said  premises.  And  the 
plaintiff  having  refused  to  comply  with 
sucji  unexpected  and  unjust  demand,  the 
said  J.  H.,  on  or  about,  etc.,  caused 
the  plaintiff  to  be  served  with  a  notice 
to  quit  the  said  farm  on  the  — ^— 
^y  of .  And  the  plaintiff  fur- 
ther showeth  that  after  he  had  re- 
ceived the  said  notice,  the  plaintiff 
having  complained  to  one  of  his  rela- 
tions of  the  great  hardship  of  being 
obliged  to  V]uit  his  farm  after  he  had 
expended  so  much  money  in  improving 
it,  in  consequence  of  the  said  defend- 
ant's assurances  that  the  plaintiff 
should  continue  on  it  during  his  life, 
and  having,  in  the  course  of  such  con- 
versation, mentioned  his  lease  from  the 
said  E.  L.,  his  said  relation  desired  to 
see  that  lease,  and  upon  perusing  the 
same  read  to  the  plaintiff  the  proviso 
therein  contained,  whereby  it  appeared 
that  the  said  lease  was  not  to  deter- 
mine at  the  end  of  the  first  -^— 

years,   without  months*  pre- 

▼ions  notice.    And  the  plaintiff  further 
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showeth  that  he  has  since,  by  himself 
and  his  agents,  repeatedly  applied  to 
the  said  J.  H.  and  requested  him  to 
deliver  up  the  said  agreement  of  the 
day  of  to  be  can- 
celled, and  to  confirm  the  said  inden- 
ture   of    lease     of    day    of 


,    and   return   to   the    plaintiff 

the  land-tax,  which  he  has  paid  in  re- 
spect of  the  said  farm  since  the  mak- 
ing of  the  said  agreement,  and  which 
he  was  thereby  bound  to  pay,  although 
he  was  not  liable  to  pay  it  by  the 
said  indenture  of  lease;  with  which 
just  and  reasonable  requests  the  plain- 
tiff well  hoped  that  the  said  J.  H. 
would  have  complied,  as  in  justice  and 
equity  he  ought  to  have  done.  But 
now  so  it  is,  etc.  And  the  said  J.  H. 
has  commenced  an  action  of  — — — 
in  the  court,  etc.,  etc.,  to  ob- 
tain possession  of  the  said  premises. 
And  the  said  defendant  sometimes  pre- 
tends that  previously  to  the  making  of 

said  agreement  of  the  day  of 

,  the  said  defendant  had  fully 
explained  to  the  plaintiff  that  the 
plaintiff  was  entitled  to  hold  the  said 
premises  under  the  said  indenture  of 
lease,    until    the    end   of   the    term    of 

years  therein  mentioned,  and 

that  the  plaintiff  was  desirous  to  sur- 
render and  determine  the  said  lease. 
Whereas  the  plaintiff  expressly  charges 
the  contrary  thereof  to  be  the  truth  and 
that  the  said  defendant  never  did  in  any 
manner  explain  to  the  plaintiff,  or  give 
him  to  understand  that  he  was  entitled 
to   hold   the   said   farm   until   the  end 

of   the   said  term   of  years. 

And  the  defendant  well  knew  at  the 
time  of  making  the  said  agreement  of 

the^ day  of ,  that  the 

plaintiff  would  not  have  entered  into 
the  same  if  he  had  been  aware  of  his 
rights  under  the  said  indenture  of 
lease,  and  the  said  defendant  for  that 
reason  concealed  from  the  plaintiff  that 
he  had  such  rights.  'And  the  plaintiff 
charges  that  at  the  time  of  making  the 
aaid  agreement  the  plaintiff  had  not 
the  advice  or  assistance  of  any  person 
whatsoever,  but  acted  therein  accord- 
ing to  the  suggestions  of  the  said  de- 
fendant, supposing  he  meant  to  be 
kind  toward  him,  and  would  deal  fair- 
ly by  him.    All  which  actings,  etc. 

And  that  the  defendant  may  answer 
the  premises;  and  that  the  said  agree- 
ment,   bearing   date   the  day 

of ^  may  be  decreed  to  be  de- 


livered up  to  the  plaintiff  to  be  can- 
celled; and  that  the  defendant  may 
confirm  the  said  indenture  of  lease  of 

the day  of .  And  that 

an  account  may  be  taken  of  what  the 
plaintiff  has  paid  for  land-tax  of  the 
said  farm  since  the  making  of  the  said 
agreement,  and  that  the  defendant  mar 
be  decreed  to  pay  the  same  to  the 
plaintiff;  and  that  in  the  meantime  the 
defendant  may  be  restrained  by  the  or- 
der and  injunction  of  this  honorable 
court  from  proceeding  in  the  said  ac- 
tion of ,  and  from  commencing 

or  prosecuting  any  other  proceedings 
at  law  against  the  plaintiff  for  re- 
covering possession  of  the  said  premises. 
(And  for  further  relief,  etc.)  May  it 
please,  etc.  3  Dan.  Ch.  PI.  ft  Pr.  (Per- 
kins' ed.)  1982. 

B.  Bill  far  CanceUatian  of  Bond  Giv- 
en To  Secure  Payment  for  Sup- 
posed Interest  of  Testator,  Btc, 

Humbly  complaining,  show  unto  yoor 
honors,  your  orators,  L  Ia,  of,  etc, 
farmer,  and  I.  L.,  junior,  of,  etc..  the 
son  of  your  orator  I.  L.  That  T.  C, 
late  of,  etc.,  but  now  deceased,  and 
who  was  a  coach-master  and  also  a 
farmer,  did,  in  or  about  the  beginning 

of  the  year  ,  dispose  of  part 

of  his  business  as  coach-master,  and 
also    his   stage    horses,   to  your   orator 

I.  L.,  junior,  for  the  sum  of  $ . 

And   your    orators    further   show   that 

the  said  T.  C.  then  occupied  

farms  at,  etc.,  which  were  the  prop- 
erty of  F.  S.,  and  the  said  V.  C.  rep- 
resented  to  your  said  orator  that   he 

was    entitled    to     the     said     

farms   for   the    residue  of   a   term   of 

"  years,  commencing  as  to  the 

meadow  land  on  ,  and  as  to 

the  rest  of  the  premises  on  * 

at  the  annual  rent  of  $ — — — .  And 
the  said  T.  C.  proposed  to  sell  Ms  said 

interest  in  the  said  farms  to 

your  said  orator  for  the  residue  of  the 

said  term  of years,  at  the  price 

of  $ ,  And  your  orators  show  that 

your  said  orator  L  L.,  junior,  there- 
upon agreed  with  the  said  T.  C.  to  pur- 
chase  his   said   interest    in    the    said 

farms,     for     the     sum     of 

$ ,  and  your  said  orator  not  be- 
ing prepared  to  pay  the  money,  it  was 
further  agreed  between  them  that  yOur 
orator  I.  L.  should  join  your  orator 
I.   L.,   junior,  in   a  bond  for  secnring 

the  said  sum  of  $ to  the  said 

T.  C.    And  your  oratore  further  aliow 
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that  Mr.  H.,  the  attorney  of  the  said 
T.  C,  having,  by  his  directions,  pre- 
pared a  common  money  bond  from 
your  orators  to  him  the  said  T.  C, 
for   the   payment   of  the  said   sum   of 

$ and    interest,    your    orator 

I.  L.  objected  thereto,  and  desired  to 
have  the  transaction  stated  in  the  bond, 
to  which  the  said  T.  C.  answered  that 
it  mattered  nothing  between  them,  but 
your  said  orator  not  being  satisfied 
with  such  answer,  desired  the  said  Mr. 
H.  to  make  a  minute  in  writing  of  the 
consideration  for  which  the  bond  was 
really  given  as  aforesaid,  and  the  said 
Mr.  H.  accordingly  made  such  minute 
in  writing,  with  the  consent  of  the  said 
T.  C,  and  then  read  the  same  over 
to  your  orators  and  the  said  T.  C,  who, 
upon  hearing  it,  observed  that  it  was 
perfectly  right,  and  your  orators  then 
executed  said  bond  which  bears  date 
in  or  about  the  month  of . 

And  your  orators  further  show,  that 
upon  the  execution  of  the  said  bond 
your  orators*  entered  into  the  occupa- 
tion of  the  said  farms,  and 

have  ever  since  occupied  the  same;  but 
the  said  T.  C.  never  made  or  executed 
any  actual  assignment  of  his  said  pre- 
tended interest  therein  to  your  orators 
or  either  of  them.  And  your  orators 
further  show  that  the  said  T.  C,  some 

time  in  the  month  of ,  departed 

this  life,  having  first  duly  made  and 
published  his  last  will  and  testament 
in  writing,  and  thereof  appointed  E. 
T.,  of,  etc.,  and  A.  G.,  of,  etc. 
(the  defendants  hereinafter  named), 
executors,  who  thereupon  duly  proved 
the  same  in  the  proper  court,  and  un- 
dertook the  executorship  thereof,  and 
thereby  became  his  legfid  personal  rep- 
resentatives. And  your  orators  fur- 
ther show  that  in  the  month  of 

last,  the  said  E.  T.,  as  agent  or  stew- 
ard of  the  said  F.  S.,  served  your 
orators   with    a    notice     to    quit     said 

farms  at  the  end  of  the  then 

current  year,  insisting,  as  the  fact  ap- 
pears to  be,  that  the  said  T.  C.  was 
only  tenant  from  year  to  year  of  the 

said farms,  and  had  no  power 

to  dispose  of  the  same  to  your  orators 
for  the  residue  of  the  said  term  of 
years.  And  your  orators  fur- 
ther show  that  the  said  bond  for 
$ and  interest  having,  there- 
fore, been  given  by  your  orators  to 
the  said  T.  C.  without  consideration,  and 
by  reason  of  the  false  representations 


of  the  said  T.  C.  that  he  had  such  in- 
terest in   the   said  farms  as 

aforesaid,  your  orators  have,  by  them- 
selves and  their  agents,  repeatedly  ap- 
plied to  the  said  £.  T.  and  A.  G.,  and 
have  requested  them  to  deliver  up  to 
your  said  orators  the  aforesaid  bond 
to  be  canceled.  And  your  orators  well 
hoped  that  the  said  E.  T.  and  A.  G. 
would  have  complied  with  such  your 
orators'  reasonable  requests,  as  in  jus- 
tice   and    equity    they    ought    to    have 

done.    But  now  so  it  is,  etc.,  — ■ , 

they  refuse  so  to  do.  And  although 
the  said  defendants  well  know  that  the 
said  bond  was  given  by  your  orators 
as  a  consideration  for  the  supposed 
interest  of  the  said   P.  C.  in  the  said 

farms,  for  the  residue  of  the 

said  term  of  years,  yet  de- 
fendants have  lately  commenced  an 
action  at  law  in  court  upon  the  said 
bond,  and  have  caused  your  orators  to 
be  held  to  bail  thereon,  and  the  said 
defendants  threaten  and  intend  to  pro- 
ceed to  judgment  and  execution  on  the 
said  bond,  unless  they  are  restrained 
therefrom  by  the  injunction  uf  this 
honorable  court.  To  the  end,  therefore, 
etc.  (Prayer  for  the  bond  to  be  de- 
livered up  and  an  injunction  to  re- 
strain proceedings  at  law.)  3  Dan.  Gh. 
PI.  &  Pr.  (Perkins'  ed.)  1984. 

C.  Substance  of  Bill  for  Cancellation 
of  Deed  Obtained  by  Fraud. 

Bill  alleges  that  plaintiff  was  aged 
and  infirm,  unable  to  read  and  write, 
and  unaccustomed  to  the  transaction 
of  business,  that  the  defendant,  his 
brother-in-law,  obtained  from  him 
authority  to  collect  his  rents  and  take 
charge  of  his  property;  and  some  time 
afterwards,  with  intention  to  defraud 
the  plaintiff,  plied  him  with  intoxicat- 
ing fiquors  and  brought  him  while  thus 
intoxicated,  a  document  to  sign,  fraud- 
ulently representing  it  to  be  a  power 
to  collect  rents  and  to  manage  his 
property;  that  this  document  was  not 
read  to  the  plaintiff,  nor  was  he  in- 
formed of  its  true  contents,  and  that 
he  signed  it  with  his  mark,  relying 
entirely  upon  said  representation;  that 
he  is  now  informed  that  it  was  a 
deed  of  conveyance  of  his  whole  estate, 
to  the  defendant,  for  the  nominal  con- 
sideration of  one  hundred  dollars;  that 
the  consideration  was  entirely  nominal, 
that  nothing  was  ever  paid  or  agreed 
to  be  paid  by  the  defendant  for  the 
land)   and   that   the    defendant    never 
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agreed  to  buy,  and  the  plaintiff  never 
agreed  to  sell  or  convey  the  land  to 
him,  or  have  any  consideration  or 
thought  about  such  sale;  that  the  de- 
fendant now  assumed  to  own  the  en- 
tire estate  conveyed  in  said  deed,  and 
had  incumbered  it  with  two  mortgages 
(described  in  the  bill)  entirely  without 
the  consent,  knowledge,  or  acquiescence 
of  the  plaintiff,  and  was  about  to  con- 
vey away  the  whole  estate,  as  the  plain- 
tiff feared  and  had  reason  to  believe. 
The  bill  prayed  that  the  defendant 
might  be  restrain-ed  from  further 
mortgaging,  encumbering,  or  conveying 
the  land,  or  exercising  any  act  of 
ownership  over  it;  that  the  deed  to  the 
defendant  might  be  given  up  and  can- 
celed; and  for  further  relief.  3  Dan. 
Ch.  PI.  Sc  Pr.  (Perkins'  ed.)  1987; 
Dodd  V.  Cook,  11  Gray  (Mass.)  495. 

D.  Bill  far  Cancellation  of  Contract 
for  Fraud, 

Humbly  complaining,  showeth  unto 
your  honors  John  Lee,  of^  etc.,  in  the 
county  of  ,  esq.,  the  above- 
named  plaintiff,  as  follows: 

1.     That   on   the    day    of 


,    1865,    the    plaintiff   was   the 

owner  of  a  farm  situate  in  the  town 
of ,  county  of .  (De- 
scribe the  farm.) 

2.  That  the  plaintiff  being  then  old, 
infirm,  and  blind,  and  by  reason  there- 
of incapacitated  from  attending  proper- 
ly to  business,  the  defendants  on  that 
day  fraudulently  taking  advantage  of 
the  plaintiff's  said  incapacity,  pro- 
cured him  to  sign  a  certain  writing, 
without  paying  him  any  consideration 
therefor,  and  which  writing  they  false- 
ly and  fraudulently  represented  to  be 
a  mere  matter  of  form. 

3.  That  the  plaintiff  has  since,  and 

on  the day  of ,  1865, 

applied  to  the  defendants  for  said 
writing,  or  for  information  as  to  the 
contents  thereof;  but  the  defendants 
refused  to  allow  him  to  see  said  writ- 
ing or  to  give  him  any  information  con- 
cerning the  same.  That,  as  the  plaintiff 
is  informed  and  believes,  the  said  writ- 
ing is  under  seal  and  is  a  deed  of  said 
premises,  and  conveys  the  same,  or 
some  interest  therein,  to  the  defend- 
ants, and  that  they  intend  to  use  the 
same  for  their  own  benefit,  and  to  the 
prejudice  of  the  plaintiff. 

Whereupon  the  plaintiff  prays  that 
this  court  will  declare  the  same  to  be 
void,  and  decree  that  defendants  pro- 


duce said  writing  and  deliver  it  vp 
to  be  canceled,  and  for  his  costs  of 
this  suit.     (Further  relief.) 

(Prayer  for  subpoena.)     3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  1988. 

H.    Decroos. 

A.  Decree  of  Seseitaion  and  Can- 
cellaiion. 
This  court  doth  declare,  that  the  re- 
lease  dated,  etc.,  obtained  by  the  de- 
fendant C.  from  the  plaintiff  M.,  waa 
a  fraud  on  her,  and  ought  to  be  de- 
livered up  to  be  canceled.  And  doth 
order  and  decree,  that  the  said  defend- 
ant C.  (within,  etc.),  deliver  up  the 
said  release  to  the  plaintiff  M.;  and, 
in  the  meantime,  that  the  said  defend- 
ant be.  restrained  from  pleading  or 
setting  up  the  said  release  in  bar  to 
the  action  brought  by  the  plaintiffs 
P.  and  M.,  in  the  names  of  the  plain- 
tiffs M.  and  S.,  upon  the  bond  ex- 
ecuted to  them  by  the  said  defendant 
for  the  benefit  of  the  plaintiff  P.; 
defendant  C.  to  pay  plaintiffs'  cost  of 
suit,  except  so  much  of  such  costs  as 
relate  to  th^  deposition  of,  etc.  Lib- 
erty to  apply.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2271. 

B.  Decree,        Purchase        Completed 

Tlrrough  Fraud  and  Misrepre- 
sentation Set  Aside, 
''This  court  doth  declare,  that  the 
plaintiff  B.  was  induced  to  complete 
his  purchase  of  the  estates,  etc.,  in  the 
plesjlings  mentioned,  by  the  fraudulent 
misrepresentations  of  the  defendants  . 
A.  and  W.;  and  the  court  doth  further 
declare,  that  the  several  agreements  en- 
tered into  by  the  plaintiff  for  the  pur- 
chase of  the  said  estates,  etc.,  and  car- 
ried into  effect  and  completed  by  him, 
ought  to  be  rescinded;  and  the  court 
doth  order  and  decree  that  the  same 
be  delivered  up  to  be  canceled.'*  3 
Dan.  Ch.  PI.  k  Pr.  (Perkins'  ed.)  2271. 

C.  Decree,    Settlement    hy    Lunatic, 

Since  So  Found,  Set  Aside, 
And  it  appearing  by  the  evidence 
aforesaid  that  the  indenture  of  settle- 
ment, dated,  etc.,  made  or  expressed 
to  be  made  between  F.  of  the  one  part 
and  the  defendants  M.  and  S.  of  the 
other  part,  was  executed  by  the  said  F., 
since  deceased,  when  of  unsound  mind, 
the   court   doth   declare   that   the  said 

indenture  of  settlement  of  the 

day  of ,  is  null  and  void;  and 

it  is  thereupon  ordered  and  decreed  that 
the   defendants  M.  and  S.   deliver  np 
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the  said  indenture  of  settlement  to  the 
plaintiff  to  be  cancelled;  directions  to 
tax,  raise  and  pay  cosfs  of  all  parties 
out  of  fund  in  court' (being  the  settled 
fund),  and  for  transfer  of  the  residue 
to  the  legal  representatives  of  the  luna- 
tic. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2273;  1  Seton  Bee.  (Eng.  ed.,  186^)  648. 

m.    OomplaintB. 

A.  Complaint  To  Cancel  a  Contract 

for  Fraud. 

L     That  on    the    day    of 

,    18 — ,   the   plaintiff   was   the 

owner  of  a  farm  situate  iii  the  town 

of J  county  of (briefly 

describing  it). 

II.  That  the  plaintiff  being  then  old, 
infirm  and  blind,  and  by  reason  thereof 
incapacitated  from  attending  properly 
to  business,  the  defendants,  on  that 
day,  fraudulently  taking  advantage  of 
the  plaintiff's  said  incapacity,  procured 
him  to  sign  a  certain  writing,  without 
paying  him  any  consideration  therefor, 
and  which  writing  they  falsely  and 
fraudulently  represented  to  be  a  mere 
matter  of  form. 

m.    That  the  plaintiff  has  since,  and 

on  the day  of ^  18 — , 

applied  to  the  defendants  for  said  writ- 
ing, or  for  information  as  to  the  eon- 
tents  thereof;  but  the  defendants  re- 
fused to  allow  him  to  see  said  writing, 
or  to  give  him  any  information  con- 
cerning the  samd.  That,  as  the  plaintiff 
is  informed  and  believes,  the  said  writ- 
ing is  under  seal,  and  is  a  deed  of  said 
premises,  and  conveys  the  same,  oi 
some  interest  therein,-  to  the  defend- 
ants; and  that  they  intend  to  use  the 
same  for  their  own  benefit,  and  to  the 
prejudice  of  the  plaintiff. 

Wherefore  plaintiff  asks  judgment 
that  the  same  is  void;  and  that  the  de- 
fendants produce  said  writing,  and  de- 
liver the  same  up  to  be  cancelled;  and 
for  the  costs  of  this  action.  1  Abb. 
Forms  585. 

B.  Complaint    for   Beacission    of    a 

Contract  and  Bepayment  of 
Advances  on  the  Ground  of 
Fraud, 

I.    That  the  plaintiff,  on  the 

day  of  ,  18 — ,  bargained  with 

the  defendant  to  buy  of  the  defendant 

a  piece  of  ground  at  (briefly 

designating  it),  which  was  chiefly  valu- 
able for  the  purpose  of  dividing  into 
city  lots,  and  purchased  by  the  plain- 
tiff for  that  purpose,  as  defendant  well 
knew. 


II.  That  the  defendant,  well  know- 
ings '  aid   premises  to  contain   a  much 

less   quantity   than   acres   of 

land,    viz.,   •  acres    only,    then 

and  there  falsely  and  fraudulently  rep- 
resented to  him  that  the  premises  con- 
tained    acres;  and  falsely  and 

fraudulently  induced  him  to  buy  the 
said  premises  for  dollars. 

in.  That  plaintiff,  relying  on  said 
representations,    agreed     to     buy     the 

premises,  and  paid  defendant  

dollars,  part  of  the  purchase  money. 

lY.  That  the  premises  did  not  con- 
tain   acres,  but  only  " 

acres;  whereby  the  plaintiff  was  de- 
prived of  all  the  benefit  and  advantage 
which  he  otherwise  would  have  derived 
from  the  said  sale. 

V.     That  on  or  about  the  ■ 

day  of  ,  18 — ,  as  soon  as  he 

had  ascertained  that  the  said  represen- 
tations were  untrue,   he  demanded  of 

defendant    a   return    of   said  

dollars,  which  defendant  refused,  and 
still  refuses. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  For  ■  dollahi,  with  inter- 
est from  the day  of , 

18—. 

2.  That  the  said  agreement  of  pur- 
chase be  delivered  up  and  canceled. 

3.  For  the  costs  of  this  action.  1 
Abb.  Forms  587. 

IV.    Judgment  for  Oaacellation. 

(Becitals,   continuing) : 

It  is  adjudged  that  the  instrument 
signed  by  M.  N.,  in  the  plaintiff's  com- 
plaint   set    forth,    bearing    date    the 

day   of  ~,  18—,   and 

purporting   to    assign    to    the    plaintiff 

,  is  void,  and  of  no  legal  force 

or  effect,  and  that  the  plaintiff  recover 

of  the  defendant dollars,  costs 

of  this  action.    2  Abb.  Forms  561. 
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CEOSS-REFERENCJES: 

Arrest  in  Civil  Cases: 

Return,  Arrest  and  Rescue. 
Sheriffs  and  Constables: 

Declaration  Against  Sheriff  for  Es- 
cape Under  Capias  Ad  Satisfacien- 
dum. 

I.    DeclaratloxiB. 

A.  Declaration  Against  Sheriff  for 
Escape  on  Mesne  Process, 

For  tliat  whereas  one  J.  K.,  hereto- 
fore, to-wit,  on,  etc.  (the  teste  of  th« 
writ,  or  the  day  it  issued;  the  former 
is  preferable),  at,  etc.,  was  indebted 
to  the  said  plaintiff  in  a  large  sum  of 

money,    to-wit,    the    sum    of    

dollars,  upon  and  in  respect  of  certain 
eauses  of  action  (it  must  be  stated  and 
proved  that  the  plaintiff  had  a  cause 
of  action  against  the  party  arrested), 
before  then  accrued  to  him,  the  said 
plaintiff,  against  the  said  J.  K.,  and 
the  said  J.  K.  being  so  indebted,  he 
the  said  plaintiff,  for  the  recovery  of 
his  said  debt  (or  demand),  afterwards, 
to-wit,  on  the  day  and  year  aforesaid, 
sued  and  prosecuted  out  of  the  — — 
court  of  (of  the  people)    of 


the  state  of 


-,  before  the  just- 


ices thereof,  etc.  (here  state  the  capias 
ad  respondendum,  the  delivery  to  the 
sheriff,  and  the  arrest,  and  after  stat- 
ing the  arrest,  proceed  as  follows): 
Tet  the  said  defendant  so  being  sheriff 
of  the  said  county  of as  afore- 
said, not  regarding  the  duty  of  his 
office  as  such  sheriff,  but  wrongfully 
and  unjustly  contriving  and  intending 
to  injure  the  said  plaintiff,  and  to  de- 
lay and  hinder  him  in  and  from  the 
recovery  of  his  said  debt,  afterwards, 
to-wit,  on,  etc.,  at,  etc.,  without  the 
leave  or  license,  and  against  the  will 
of  the  said  plaintiff,  voluntarily  suf- 
fered and  permitted  the  said  J.  K.  to 
escape  and  go  at  large  wheresoever  he 
would,  out  of  the  custody  of  the  said 
defendant,  so  being  such  sheriff  as 
aforesaid;  the  said  debt  (or  demand), 
for  which  the  said  J.  K.  was  so  ar- 
rested  as  aforesaid,  and  every  part 
thereof,  then  and  still  being  wholly 
unpaid  to  the  said  plaintiff.  And  the 
said  plaintiff  in  fact  saith  that  the 
said  J.  K.  did  not  appear  in  the  said 
court   of   the    said    people,   before   the 


aforesaid  justices  thereof,  at  the  re- 
turn of  the  said  writ,  according  to 
the  exigency  thereof,  but  therein  wholly 
failed  and  made  default,  whereby  the 
said  plaintiff  hath  been  and  is  greatly 
injured  and  delayed  in  the  recovery 
of  his  aforesaid  debt,  and  is  likely  to 
lose  the  same;  and  t|iereby  also  he  th« 
said  plaintiff  hath  lost  and  been  de- 
prived of  the  means  of  recovering  his 
costs  and  charges  by  him  paid,  laid 
out,  and  expended  in  and  about  his 
said  suit,  so  commenced  and  proaeeuted 
against  the  said  J.  K.,  as  aforesaid, 
amounting  together  to  a  large  sum  of 
money,  to-wit,  the  sum  of dol- 
lars, to-wit,  at,  etc. 

(Same  as  last  count  to  the  end  of 
the  statement  of  the  delivery  of  the 
writ  to  the  sheriff,  and  then  proceed 
as  follows):  And  the  said  plaintiff 
in  fact  saith  that  the  said  J.  K.,  at 
the  time  of  the  delivery  of  the  said 
last  mentioned  writ  to  the  said  de- 
fendant, so  being  sheriff  of  the  said 
county  of  Otieida  as  aforesaid,  and 
from  thence  until  the  return  of  the 
aaid  last  mentioned  writ,  was  within 
the  said  sheriff's  bailiwick,  and  the 
said  sheriff  at  any  time  during  that 
period  might  have  taken  and  arrested 
the  said  J.  K.  by  virtue  of  the  said 
last  mentioned  writ,  at  the  suit  of  the 
said  plaintiff,  if  he  would  so  have 
done;  whereof  the  said  defendant,  so 
being  sheriff  aa  aforesaid,  during  all 
that  time  had  notice.  Yet  the  said 
defendant,  so  being  sheriff  of  Oneida 
as  aforesaid,  not  regarding  the  duty 
of  his  said  office,  but  contriving  and 
inteirding  wrongfully  and  unjustly  to 
injure  the  said  plaintiff,  and  to  delay 
and  hinder  him  in  and  from  the  re- 
covery of  his  debt  (or  demand)  last 
aforesaid,  did  not,  nor  would,  at  any 
time  before  the  return  of  the  said 
last  mentioned  writ  (although  often  re- 
quested, etc.),  take  or  cause  the  said 
J.  K.  to  be  taken,  as  by  the  said  writ 
last  mentioned  he  was  commanded; 
and  the  said  J.  K.  did  not  appear,  etc. 
(as  in  first  count).  Burr.  App.  319 
§587a;  2  CThit.  PL  738. 

B.    Declaration  for  Besoue. 

(Proceed  aa  in  the  declaration  for 
an  escape,  as  in  I,  A,  to  the  end  of 
the  statement  of  the  delivery  of  the 
writ  to  the  sheriff,  and  then  state  the 
sheriff's  warrant  and  arrest  and  rescue 
as  follows):     And  thereupon  the  said 
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O.  H.y  so  being  sueh  sheriff  as  afore- 
said,  afterwards,  and  before  the  return 
of  the  said  writ,  to-wit,  on  the  day 
and  year  last  aforesaid,  at,  etc. 
(venne),  aforesaid,  made  his  certain 
warrant  in  writing,  under  his  seal  of 
office  of  the  sheriff  of  the  said  county 

of  as  aforesaid,   directed   to 

the   keeper    of    the   jail    of   the    said 

county  of  as  aforesaid,  and 

to  J.  K.  and  L.  M.,  the  said  sheriff's 
bailiffs;  and  thereby  commanded  them 
jointly  and  severally,  that  they  should 
take  the  said  £.  F.,  if  he  should  be 
found  in  his  the  said  sheriff's  baili- 
wick, and  safely  keep  him,  so  that  the 
said  sheriff  might  have  the  body  of 
the  said  E.  F.  before  our  said  lord 
the  king  at  Westminister  aforesaid,  on, 
etc.  (return  day),  to  answer  to  the 
said  plaintiff  in  at  plea,  and  to  the 
said  bill  in  the  said  last  mentioned 
writ  mentioned;  which  said  last  men- 
tioned warrant,  afterwards  and  before 
the  return  of  the  said  writ,  to-wit,  on 

the  said  day  of  ,  in 

the  year  aforesaid^  at,  etc.  (venue), 
aforesaid,  was  delivered  to  the  said 
J.  K.  and  L.  M.  to  be  executed  ac- 
cording to  due  form  of  law.  By  virtue 
of  which  writ  and  warrant  the  said 
J.  K.  and  L.  M.,  before  the  time  ap- 
pointed for  the  return  of  the  said  writ, 
to-wit,  on  the  day  and  year  last  afore- 
said, and  within  the  bailiwick  of  the 
said  sheriff,  to-wit,  at,  etc.  (some  place 
in'  the  sheriff's  bailiwick),  took  and 
arrested  the  said  E.  F.  by  his  body, 
and  had  him  in  their  custody  for  the 
cause  in  the  said  writ  and  warrant 
mentioned.  Nevertheless  the  said  de- 
fendant, well  knowing  the  premises, 
but  contriving  to  injure  the  said  plain- 
tiff, and  to  deprive  him  of  the  means 
of  recovering  his  said  debt,  afterwards 
and  whilst  the  said  E.  F.  was  so  in 
custody  of  the  said  J.  K.  and  L.  M., 
as  aforesaid,  and  before  the  return  of 
the  said  writ,  to-wit,  on  the  day  and 
year  last  aforesaid,  at,  etc.  (venue), 
aforesaid,  rescued  the  said  E.  F.  from 
and  out  of  the  custody  of  the  said 
J.  K.  and  L.  M.,  and  caused  the  said 
B.  F.  to  escape  and  go  at  large,  and 
the  said  E.  F.  did  thereby  then  and 
there  escape  and,  go  at  large  out  of 
the  custody  of  the  said  J.  K.  and  L.  M. 
wheresoever  he  would,  the  said  plain- 
tiff not  then  nor  yet  being  paid'  or  sat- 
isfied his  said  debt,  and  by  means  of 
the  premises,  the  said  sheriff  could  not 


have  the  body  of  the  said  E.  F.  before 
our  lord  the  king,  at  Westminister,  at 
the  return  of  the  said  writ,  nor  did 
the  said  E.  F.  appear  in  the  said  court 
at  the  return  of  the  said  writ,  accord- 
ing to  the  exigency  thereof,  but  therein 
wholly  failed  and  made  default,  where- 
by the  said  plaintiff  hath  been  and  is 
greatly  injured  and  delayed  in  the  re- 
covery of  his  aforesaid  debt,  and  is 
likely  to  lose  the  same;  and  thereby 
also  the  said  plaintiff  hath  lost  and 
been  deprived  of  the  means  of  recov- 
ering his  costs  and  charges  by  him 
paid,  laid  out  and  expended  in  and 
about  his  said  suit  so  commenced  and 
prosecuted  against  the  said  £.  F.  as 
aforesaid,  amounting  together  to  a  large 
sum    of    money,    to-wit,    the     sum     of 

I,    to-wit,    at,    etc.     (venue), 

aforesaid.    2  Chit.  PI.  735. 

IL  Oomplaint  for  an  Escape,  Oommon 
Form. 

I.  That  at  the  time  of  the  issuing 
of  the  execution  and  of  the  escape 
hereinafter  mentioned,  the  defendant 
was  the  sheriff  of  the  county  of 
f  in  this  state. 

n.     That  on  the  '    day  of 

,   18—,  in   an  action   brought 

in  the  supreme  court  of  this  state,  in 

the     county     of    (or    other 

court),  by  this  plaintiff  against  one 
M.  N.  (or  by  one  M.  N.  against  this 
plaintiff),  for  wrongfully  converting 
property  (or  state  other  case  authoriz- 
ing arrest),  this  plaintiff  recovered 
judgment,  duly  given  by  said  court, 
against  said  M.  N.  for dollars. 

in.     That   on  the  day   of 

,  18 — ,  an  execution  against 
the  property  of  said  M.  N.  was  duly 
issued  by  this  plaintiff  on  said  judg- 
ment, and  thereafter  duly  returned 
wholly  unsatisfied  (if  partly  satisfied, 
add:  except  as  to  the  sum  of  — 
dollars). 

IV.  That  thereafter  and  on  the 
day    of   ,    18—,    an 


executipn  against  the  person  of  the 
said  M.  N.  was  duly  issued  by  this 
plaintiff  on  said  judgment,  and  then 
directed  and  delivered  to  the  defend- 
ant as  said  sheriff,  whereby  he  was 
required  to  arrest  said  M.  N.  and  to 
commit  him  to  the  jail  of  said  county 

,    until    he    should    pay     said 

judgment,  or  be  discharged  according 
to  law. 

V.     That   thereafter  the   defendant, 
as  such  sheriff,  arrested  said  M.  N.  and 
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committed  him  to  jail,  pnrsnant  to  said 
execution;  but  in  violation  of  liis  dutj 
as   such    sheriff,   has   since,   to- wit,    on 

the    day   of   ,    18— ^ 

without  the  consent  of  the  plaintiff, 
permitted  said  M.  N.  to  escape  (or, 
but  since  then,  to-wit,  on  the  ■ 

day  of f  18 — ,  said  M.  N.  went 

and  was  at  large  without  the  limits 
and  boundaries  of  the  liberties  of  said 
jail,  without  the  assent  of  the  plain- 
tiff), to  the  damage  of  the  plaintiff 
— — —  dollars.    1  Abb.  Forms  425. 

m.    Answar,  Retnxn  of  Debtor  After 


I.  That  the  said  K.  (the  prisoner,^ 
wrongfully,  and  without  the  privity  ol 
the  defendant,  escaped  from  his  cus- 
tody. 

II.  That  before  the  commencement 

of  this  action,  to-wit,  on  the  

day  of  ,  the  said  M.  volun- 
tarily returned  into  the  defendant's 
custody  (or,  uppn  fresh  pursuit  the 
defendant  retook  said  M.  into  his  cus- 
tody), where  he  ever  since  has  re- 
mained by  virtue  of  the  process  men* 
tioned  in  the  complaint.  2  Abb.  Forms 
115. 

IV.     Xndictmentflw 

A.    Indictment     at      Common      Law 
Against  Priaoner  for  Escape. 

That  A^  B.,  late  of,  etc.,  yeoman, 
constable  of  our  said  lord  the  king,  in 
and  for  the  town  of,  etc.,  in  the  said 
county,  on,  etc.,  at,  etc.,  within  the 
town  and  constable-wick  aforesaid,  in 
the  county  afoi^esaid,  did  take  and  ar- 
rest one  C.  D.,  late  of,  etc.,  on  sus- 
picion of  having  committed  a  certain 
felony,  in  feloniously  taking  and  car- 
rying away  one  black  gelding,  the 
property   of   E.   F.y   of   the   value    of 

;   and  thereon,  he  the  said  C 

D./  under  the  custody  of  him  the  said 
A:  B.,  the  constable  aforesaid,  was 
then  and  there  brought  before  I.  K., 
esquire,  one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  keep  the 
peace  in  *  the  said  county,  and  also 
to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors 
within  the  said  county  committed,  and 
he,  the  said  I.  K.,  by  his  warrant,  di- 
rected to  the  said  A.  B.  and  others, 
did  then  and  there  command  the  said 
A.  B.  to  carry  and  convey  the  said 
C.  D.  to  the  gaol  of  our  said  lord  the 
king,  at,  etc.,  in  the  county  aforesaid, 
there  to  be  safely  kept  until  he  should 


be  lawfully  delivered  from  tlience  by 
due  course  of  law,  by  virtue  of  wfaieh 
said  warrant,  he  the  said  C.  D.  was 
then  and  there  taken  and  detained  hj 
him  the  said  A.  B.  and  as  he  the  said 
A.  B.  was  conveying  and  carrying  him 
the  said  G.  B.  to  the  gaol  aforesaid, 
afterwards,  to-wit,  on,  etc.,  aforesaid, 
he  the  said  C.  B.,  at,  etc.,  aforesaid, 
with  force  and  arms,  did  feloaionslT 
break  away  and  escape  from  and  oat 
of  the  custody  of  him  the  said  A.  B., 
the  constable  aforesaid,  against  the 
will  of  him  the  said  A.  B.  and  agaimt 
the  peace,  etc     2  Chit.  Or.  L.  158. 

b.    Indictment  for  Escape  From  JaU, 

That  C.  B.,  late  of,  etc,  on,  etc,  at, 
etc.,  aforesaid,  was  arrested,  imprisoned 
and  detained  in  the  gaol  of  our  said  lord 
the    king    in    and    for   the    county  of 

,  situate  at,  etc,  for  a  certain 

felony  by  him  committed,  that  is  to 
say,  for  feloniously  stealing,  taking, 
and  carrying  away  one  black  gelding, 
the  property  of  A.  B.,  of  the  value  of 

,  and  that  he  the  said  C.  D., 

on,  etc,  at,  etc.,  with  force  and  arms, 
the  aforesaid  gaol  of  our  said  lord  the 
king,  at,  etc,  aforesaid,  feloniously  did 
break,  and  thereby  did  then  and  there 
escape  from  and  out  of  aaid  gaol, 
against  the  peace,  etc  2  Chit.  Cr.  L 
160. 

C. .  Indictment  for  Aiding  Escape 
From  Jail, 

That  on,  etc.,  at,  etc,  one  C.  D. 
was  taken  aud  apprehended  on  saspi- 
cion  of  having  then  lately  before  felo- 
niously stolen,  taken,  and  carried  avar, 
one,  etc.,  of  the  goods  and  chattels  of 
A.  B.  and  the  said  C.  D.  having  bees 
so  taken  and  apprehended  as  afore- 
said, was  then  and  there  committed  to, 
and  confined  and  imprisoned  in  a  eer 
tain  place  of  confinement  there  situate, 
called  the  cage,  until  the  said  C.  D. 
could  be  taken  and  conveyed  before 
some  or  one  of  the  justices  of  our 
said  lord  the  king,  assigned,  etc,  to 
be  further  dealt  with  according  to  law. 
touching  and  concerning  the  premises 
aforesaid.  And  the  jurors,  etc,  far- 
ther present,  that  A.  B.,  late  of,  etc. 
(and  other  defendants)  well  knowing 
the  premises,  and  contriving  and  in- 
tending to  prevent  the  due  course  of 
law  and  justice,  and  to  procure  the 
escape  of  the  said  C.  D.  from  the  said 
place  of  confinement,  afterwards,  and 
whilst  the  said  C.  D.  was  ao  eonfiaed 
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in  the  said  place  of  confinement  as 
aforesaid,  to-wit,  on,  etc.,  with  force 
and  arms  at,  etc.,  unlawfully  did  force 
and  break  open,  and  cause  and  procure 
to  be  forced  and  broken  open,  the  door 
of  the  said  place  of  confinement  so  that 
the  said  Cf.  D.  might  thereby  make 
her  escape  from  and  out  of  the  said 
place  of  confinement,  by  means  where- 
of the  said  C.  D.  did  then  and  there, 
with  force  and  arms,  unlawfully  and 
voluntarily  escape  and  go  at  large  from 
and  out  of  the  said  place  of  confine- 
ment, where  she  was  as  aforesaid,  be- 
fore she  had  been  taken  and  conveyed 
before  any  one  of  the  justices  of  our 
said  lord  the  king,  assigned  in  form 
aforesaid,  to  be  dealt  with  according 
to  law,  touching  and  concerning  the 
premises  aforesaid,  and  that  the  said 
(defendants)  on  the  said,  etc.,  with 
force  and  arms,  at  the  said,  etc.,  wil- 
fully, advisedly,  and  unlawfully,  did 
aid,  abet,  comfort,  and  assist  the  said 
G.  D.  so  being  in  the  place  of  con- 
finement aforesaid,  for  the  cause  afore- 
said, in  making  her  escape  from  and 
out  of  the  said  place  of  confinement, 
in  contempt,  etc.,  to  the  evil,  etc.,  and 
against  the  peace,  etc  2  Chit.  Cr.  PI. 
169. 

D.  Indidmeni  Against  Jailer  for 
Permitting  Escape  (a). 

That  at  the  assizes  and  general  de- 
livery of  the  gaol  of  our  lord  the 
king,  holden  at  Hereford,  in  and  for 
the  county  of  Hereford,  on,  etc.,  be- 
fore Sir  JEt.  P.^  knight,  one  of  the 
barons  of  opr  said  lord  the  king  of 
his  court  of  exchequer  at  Westminster, 
P.  B^,  «sq.,  one  of  the  justices  of 
our  said  lord  the  king,  assigned  to 
hold-  pleas  in  the  court  of  our  said 
lord  the  king  before  the  king  him- 
self, and  others  their  fellows,  justices 
of  our  said  lord  the  king,  assigned  by 
letters  patent  of  our  said  lord  the  king, 
to  deliver  his  gaol  of  the  said  county 
of  H.  of  the  prisoners  therein,  be- 
ing upon  the  oath  of  F.  G.,  esq.,  U.  P., 
esq.,  etc.  (here  set  out  the  names  of 
the  grand  jury),  good  and  lawful  men 
of  the  said  county  of  H.,  then  and 
there  sworn  and  charged  to  inquire  for 
our  said  lord  the  king,  and  the  body 
of  the  said  et)unty  of  H.  It  was  pre- 
sented that  W.  D.,  etc.  (here  set  forth 
the  indictment).  Wherefore  the  sheriff 
of  the  county  of  H.  aforesaid,  was 
commanded  that  he  should  not  omit 
by  reason  of  any  liberty  in  his  baili- 


wick but  that  he  should  take  the  said 
W.  D.  to  answer  the  premises.  And 
thereupon  at  the  same  assizes  and  gen- 
eral delivery  of  the  gaol  of  our  said 
lord  tho  king,  holden  at  H.,  in  and 
for  the  county  of  H.,  aforesaid,  on, 
etc.,  aforesaid,  before  the  said  justice 
of  our  said  lord  the  king  above  named, 
and  others  their  f^ows,  aforesaid, 
came*  into  court  the/e,  the  said  W.  D. 
under  the  custody /of  the  said  Sir  £. 
B.,  baronet,  sherilf  of  the  county  of 
H.  aforesaid  (into  whose  custody  in 
the  gaol  aforesai^,  for  the  cause  afore- 
said he  was  be^^fore  committed)  and 
being  brought  to|  the  bar,  there  in  his 
own  proper  person  was  committed  to 
the  said  sheriff]  and  forthwith  con- 
cerning the  premises,  in  the  indictment 
above  specified  knd  charged  on  him, 
being  asked  in  wnat  manner  he  would 
be  acquitted  therdipf,  the  said  W.  D. 
said  that  he  was  Vot  guilty  thereof, 
and  concerning  thaK  for  good  and  ill 
he  put  himself  upon  his  country,  there- 
fore a  jury  was  there'^pon  immediate- 
ly commanded  to  come  before  the  said 
justices  of  our  said  lord  the  king 
above  named,  and  others  their  fel- 
lows, aforesaid,  there  by  whom  and 
so  forth,  and  who  were  of  no  affinity 
to  the  said  W.  D.  to  recognize  upon 
their  oath  whether  the  said  W.  D.  was 
guilty  of  the  felony  aforesaid  or  not, 
and  the  jurors  of  the  said  jury,  by 
the  said  sheriff  to  that  matter  im- 
paneled and  returned,  to-wit,  J.  B.,  T. 
H.,  etc.  (here  set  out  the  names  of 
the  petit  jury),  being  called,  came, 
who  being  chosen,  tried,  and  sworn  to 
speak  the  truth  of  and  concerning  the 
premises  aforesaid,  said  upon  their 
oath,  that  the  said  W.  D.  was  guilty 
of  the  felony  aforesaid,  in  the  indict- 
ment above  specified,  in  manner  and 
form  as  in  and  by  the  said  indictment 
was  above  against  him  set  forth,  and 
that  the  said  W.  D.  at  the  time  of  the 
committing  of  the  said  felony,  or  at 
any  time  since,  had  no  goods  or  chat- 
tels, lands  or  tenements,  to  the  knowl- 
edge of  the  said  jurors,  and  upon  this 
it  was  required  by  the  court  there  of 
the  said  W.  D.  if  he  had  or  knew 
anything  to  say  for  himself,  why  the 
court  there  ought  not  to  proceed  to 
judgment  and  execution  concerning 
him,  upon  the  said  verdict;  and  the 
said  W.  D.  prayed  the  court  there, 
that  the  benefit  of  the  statute  in  that 
ease   made    and   provided,    might    be 
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granted  nnto  him,  and  it  was  granted 
unto  him,  accordingly.  Whereupon  all 
and  singular  the  premises  being  seen 
and  understood  by  the  court  there,  it 
was  considered  and  adjudged  by  the 
court  there  that  the  said  W.  D.  should  be 
imprisoned  six  calendar  months,  and 
within  that  time,  that  is  to  say,  on 
Saturday,  tho  twenty-second  day  of 
April  then  next,  between  the  hours  of 
eleven  and  one,  should  be  publicly 
whipped  for  two  hundred  yards,  at  the 
market  place  in  Hereford,  and  then 
discharged.  And  the  jurors  now  here 
sworn  and  charged  to  inquire  for  our 
said  lord  the  king,  and  the  body  ol 
the  said  county  of  H.  do  further  pre* 
sent,  that  afterwards,  to* wit,  at  the 
said  assizes,  and  general  delivery  of 
the  gaol  of  our  said  lord  the  king, 
above  mentioned,  he  the  saia  W.  D.  was 
committed  to  the  care  and  custody  of 
B.  D.,  then  and  still  being  keeper  ot 
the  gaol  of  our  said  lord  the  king,  of 
the  county  of  H.  aforesaid,  at  H.  afoie- 
said,  there  to  be  kept  and  imprisoned 
in  the  jail  aforesaid,  according  (to, 
and  in  pursuance  of  the  jcagment  and 
sentence  aforesaid,  and  the  said  B.  D. 
him  the  said  W.  D.  in  the  custody  of 
him  the  said  B.  D.  had,  for  the  cause 
aforesaid,  in  the  jail  aforesaid.  And 
the  jurors  last  aforesdld,  upon,  their 
oath  aforesaid,  do  further  present,  tbat 
the  said  B.  D.,  late  of  the  parish  of 
Saint  Peter,  in  the  city  of  H.,  in  the 
said  county  of  H.,  yeoman,  afterwards, 
and  before  the  expiration  of  the  said 
six  calendar  months,  for  which  he  the 
said  W.  D.  was  so  ordered  to  be  im- 
prisoned as  aforesaid,  to- wit,  on,  etc., 
at,  etc.,  unlawfully,  voluntarily,  and 
contemptuously  did  permit  and  suiter 
the  said  W.  D.  to  escape  and  go  at 
large  wheresoever  he  would,  whereby 
the  said  W.  D.  did  then  and  there  es- 
cape out  of  the  said  prison,  and  go  at 
large  whithersoever  he  would,  in  con- 
tempt of  our  said  lord  the  king  and 
his  laws,  contrary  to  the  duty  of  him 
the  said  B.  D.  so  being  keeper  of  the 
gaol  aforesaid,  in  manifest  hindrance 
of  justice,  and  against  tlie  peace,  etc 
2  C?hit.  Cr.  L.  173. 

Indictment   Against  Jailer  for  Permit' 
ting  Escape   (b), 

(Set  out  proceedings  under  which 
prisoner  was  convicted  as  in  other 
cases.)  And  the  jurors  aforesaid  now 
sworn  here  upon  their  oath  aforesaid, 
do  further  present,  that  A.  B.,  late  of 


C,  in  the  county  aforesaid,  yeomaa, 
then  being  keeper  of  his  majesty's 
gaol  of aforesaid,  in  the  coun- 
ty aforesaid,  and  having  the  eosti'dy 
of  the  said  W.  P.  for  the  cause  afore- 
said, before  then  lately  committed  to 
the  said  gaol  for  the  cause  aforesaiX 
on,  etc.,  well  knowing  that  the  said 
W.  P.  then  a  prisoner  in  the  said  gaol, 
and  in  the  *  custody  of  the  said  A.  B. 
as  aforesaid,  had  been  convicted  and 
committed  to  the  aaid  gaol  in  execution 
of  and  for  the  felony  aforesaid,  and 
did  then  and  there  remain  so  convicted 
and  committed  upon  and  in  execution 
of  the  said  judgment  for  the  said  fel- 
ony as  aforesaid,  afterwards,  ta-wit, 
on,  etc.,  with  force  and  arms,  at,  etc, 
did  voluntarily  and  feloniously  permit 
and  suffer  the  said  W.  P.  then  and 
there  being  in  the  said  gaol  in  the 
custody  of  him  the  said  A.  B.  and  so 
convicted  and  committed  upon  and  in 
execution  of  the  said  judgment  for  the 
said  felony  as  aforesaid,  to  escape  and 
go  at  large  whithersoever  he  would, 
out  of  the  said  gaol  and  custody,  where- 
by he  the  said  W.  P.  did  then  and 
there  escape  from  and  out  of  the  said 
gaol,  and  go  at  large,  to-wit,  at,  etc, 
against  the  peace,  etc.  2  Chit  Cr.  JU 
171. 

E.    Indictment  for  Beseuing  Prisonef 
From  Oficer, 

That  on,  etc.,  at,  etc.,  J.  P.,  esq., 
then  and  there  being  one  of  the  jus- 
tices of  our  said  lord  the  king  as- 
signed to  keep  the  peace  of  our  said 
lord    the   king,    in    and    for    the    said 

county     of     (or     city     of 

),   and   also  to   hear  and  de- 
termine divers  felonies,  trespasses,  and 
other  misdemeanors,  in  the  said  county 
(or  city)  committed,  did  make  his  cer- 
tain warrant  in  writing  under  his  hand 
and   seal,   directed   to   A.   C,   of,  etc, 
in  the  said  county,  yeoman,  then  and 
there  being  constable  of  the  parish  of, 
etc.,    aforesaid,    in    the    county   afore- 
said,  by   which   said   warrant   he   the 
said  A.  C.  the  constable  aforesaid,  was 
commanded  to  take  the  body  of  A.  0^ 
late   of,   etc.,  yeoman,  and  bring  and 
have   him   the   said   A.  O.  before  the 
said  J.  P.  to  be  examined  by  him  the 
said  J.  P.  concerning  an  aasault,  said 
to   have  been   conunitted  by   him  the 
said  A.  O.  upon  A.  J.,  of,  etc,  at,  etc, 
aforesaid,  yeoman ;  and  which  said  war- 
rant was   afterwards,  to-wit,  on,  etc, 
aforesaid,  delivered  to  the  said  A.  C 
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8o  being  sueh  constable  as  aforesaid, 
to  be  executed  in  due  form  of  law; 
and  which  said  A.  C.  so  being  such 
constable  as  af  oresaid,  af  terwards,  that 
is  to  say,  on,  etc.,  at,  etc.,  aforesaid, 
by  virtue  of  the  said,  warrant  did  take 
and  arrest  the  s^id  A.  O.  for  the 
cause  aforesaid  and  him  the  said  A. 
O.  in  his  custody,  by  virtue  of  the 
said  warrant  then  and  there  had;  and 
that  the  said  A.  O.,  late  of,'  etc.,  and 
B.  O.,  late  of,  etc.,  well  knowing  the 
said  A.  O.  so  to  be  arrested  as  afore- 
said, afterwards,  to- wit,  on  the  said, 
etc.,  at,  etc.,  aforesaid,  with  force  and 
arms  in  and  upon  the  said  A.  G.  the 
constable  aforesaid,  then  and  there  be- 
ing in  the  peace  of  God  and  of  Our 
said  lord  the  king,  and  in  the  execu- 
tion of  his  said  office  then  and  there 
being,  did  make  an  assault,  and  him 
the  said  A.  C.  then  and  there  did  beat, 
wound,  and  ill-treat,  and  that  the  said 
B.  O.  him  the  said  A.  O.  out  of  the 
custody  of  the  said  A.  C.  and  against 
the  will  of  the  said  A.  C.  then  and 
there  with  forco  and  arms  unlawfully 
did  rescue,  and  put  at  large  to  go  where 
be  would,  and  that  the  said  A.  O.  him- 
self out  of  the  custody  of  the  said  A. 
G.  and  against  the  will  of  the  said 
A.  C,  then  and  there  with  force  and 
arms  unlawfully  did  rescue  and  escape 
at  large  where  he  would  go,  in  con- 
tempt of  our  said  lord  the  king  and 
his  laws,  to  the  great  damage  of  the 
said  A.  C,  to  the  evil  example,  etc., 
and  against  the  peace,  etc.  (Add  a 
eommon  count  for  an  assault  on  officer 
in  the  execution  of  his  office  of  con- 
stable, and  a  count  for  an  assault  and 
battery  generally.)     2  Chit.  Cr.  L.  182. 

BESPONDEAT    OUSTEB.— «ee    Judo- 
HSNT  Becords;  Judgments. 

BESPONDEAT  8UPEBI0B.— See  Neg- 
ligence. 

BETAINEB. — See  Appeabancbs. 
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G.    At  Residence f  1086 

D.  Service  of  Declaration,  1086 

E.  Return  of  Summons  Against  Cor- 

.  poration,  1087 

n.    Betnm  to  Writ  of  Inquiry,  10S7 
m,    TtntiX  Propeee^  1067 


A.  Fieri  Facias,   1087 

B.  Nulla  Bona,  1087 

C.  Fieri  Facias,  Nulla  Bona  to  Fart, 

1087 

D.  To  Fieri  Facias,  Special,  1087 

E.  Unsold  for  Want  of  Buyer,  1088 

F.  Resistance,  1088 

G.  To    Capias    Ad     Satisfaciendum, 

1088 

1.  Cepi  Corpus,  1088 

2.  Non  Est  Inventus,  1088 

IV.    Oriplnal  Proceas^  10d8 

A.  Arrest,  1088 

B.  Some  Arrested,  Others  Not  Found, 

1088 

C.  Arrest  and  Commitment,  1088 

D.  Arrest  and  Property  Found,  1089 

E.  Magistrate  Absent,  1089 

F.  Rescue  and  Resistance,  1089 

GBOSS-BEFEBENCES : 

Admirai/tt  : 

Marshal's   Beturn,   Attachment    and 

Notice; 
Marshal's    Beturn,    Defendant    Not 

Found,    Attachment; 
Marshal's   Beturn,    Garnishee    Sum- 
moned; 
Beturn  of  the  Marshal  to  Yenditioai 

Exponas; 
Beturn,  From  District  Court  to  Su* 

preme  Gourt. 
Akbest  in  Givil  Gases  : 

Beturn  to  Gapias,  Out  on  Bail; 
Beturn  to  Gapias,  in  Custody; 
Beturn  to  Capias,  Non  Est  Inventus; 
Beturn  to  Gapias,  Cepi  Gorpus   as   to 

One,    Non    Est     Inventus     as     to 

Other; 
Beturn     to     Capias,     Discharge     on 

Supersedeas; 
Beturn  to  Order  of  Arrest,  Defendant 

Arrested; 
Beturn    to    Order     of     Arrest,     Not 

Found; 
Beturn,  Arrest  and  Imprisonment  for 

Want  of  Bail; 
Beturn,  One  Arrested,  the  Other  Not 

Found; 
Beturn  That  Defendant    Has    Made 

Deposit   in  Lieu  of  Bail; 
Beturn,  Arrest  and  Bescue. 
Attachment: 
Beturn  of  Writ  of  Attachment,  Prop- 
erty of  Great  Bulk; 
Beturn  to  Attachment; 
Beturn   of  Writ  of  Attachment,  No 

Property  Found; 
Schedule  of  Property  Attached. 
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Bankruptcy: 
Trustee 's  Beturn  of  No  Assets. 

Cebtiora&i: 
Return  to  Indorsement  of  Allowanee 
of   Writ   of   Certiorari   in   Aid   of 
Writ  of  Error,  Issued  on  Allegation 
of  Diminution. 

Depositions  : 
Beturn  to  Commission. 

Extradition: 

Sheriff's  Beturn  to  Warrant  for  Ar- 
rest. 

Habeas  Corpus: 

Beturn  to  Habeas  Corpus  (a,  b); 
Traverse  to  Beturn  of  Habeas  Cor- 
pus (a,  b). 
Inquiry,  Writ  op: 

Beturn  To  Be  Indorsed  on  Writ  of 
Inquiry. 
Juries  and  Jurors: 

Beturn  by  Officer  to  Venire. 
M!andamus: 

Beturn  to  Writ  of  Mandamus. 
Ne  Exeat: 
Beturn  to  Writ  of  Ne  Exeat  Defend- 
ant Arrested; 
Beturn  Where  Defendant  Has  Been 
Let  To  Bail. 
Partition  : 
Beturn  f  o  Writ  Do  Partitione  Faeien- 
da. 
Prohibition  : 

Beturn,  That    Court    Was    Without 

Jurisdiction; 
Beturn   From   Court  Below  to   Writ 
of  Prohibition. 
Beplevin: 

Beturn  to  Writ  of  Beplevin,  Goods 

Part  Pound,  Defendant  Not  Found; 

Beturn   to  Writ   of  Beplevin,  Goods 

Not    Found,    Defendant    Arrested; 

Beturn   to  Writ  of  Beplevin,  Goods 

Beplevied,  Defendant  Summoned. 

Scire  Facias: 

Beturn    to    Scire   Facias    Served   on 

Defendant; 
Beturn  on  Scire  Facias,    Defendant 
<7annot  Be  Found. 
Search  Warrants: 
Beturn   to    Search    Warrant,    Goods 

Found,  Arrest  Made; 
Beturn  to  Search  Warrant  for  Stolen 

Goods  When  Goods  Are  Found; 
Beturn  to  Search  Warrant  for  Stolen 
Goods,  Not  Found. 
Sheripps  and  Constables: 
Declaration  Against  a  Sheriff  for  a 

False  Beturn; 
Complaint  Against  Sheriff  for  False 
Beturn; 


Notice  to  Sheriff  To  Beturn  Capias 

Ad  Bespondendum; 
Notice  to  Sheriff  To  Beturn  Capias 

Ad  Satisfaciendum; 
Notice   to    Sheriff   To   Beturn   IMeri 

Facias. 
Stay  op  Proceedings: 
Beturn  to  Capias  Ad  Bespondendom, 

Stay  of  Proceedings. 
Writ  op  Error: 
Beturn  in  Supreme  Court. 

L    PeiBonal  Seryice. 

A.  Setum  PeraonaUy  Served, 

This  writ  has  been  personally  served 
on  the  witliin  named  defendant,  to- wit, 

on    the    day     of     ^ 

18 . 

The  answer  of  S.  T.,  sheriff. 
(Common   form.) 
"Personally  served. 

S.  T.,  sheriff." 
Burr.  App.  437,  §840. 
Note. — Statutes  have  made  addition- 
al  requirements  in   many  states.     See 
next  form. 

B.  Sheriffs  Certificate  of  Service  on 

the  Defendant  Personally.  " 

I  hereby  certify  that  on  the 

day  of  ,   18 ,  at  ^ 

I  served  *  on  Y.  Z.  (one  of  the  de- 
fendants), above  named,  the  (within) 
summons  (and  complaint)  in  this  ac- 
tion, by  delivering  a  copy  thereof  to 
him  personally,  and  leaving  the  same 
with  him.     1  Abb.  Forms  100. 

C.  Sheriff 's   Certificate,    Service    ai 

Besidence, 

(As  in  I,  B,  to  the  *,  and  then  as 
follows):  the  summons  in  this  action, 
of  which  a  copy  is  hereto  annexed,  up- 
on the  defendant  Y.  Z.,  by  leaving  a 
copy  thereof  at  -the  residence  of  the 
said  defendant  aforesaid,  delivering  the 
same  to  W.  Z.,  whom  I  knew  to  be 
the  wife  of  said  defendant  (or,  whom 
I  knew  to  be  the  child  of  the  defend- 
ant, and  who  appeared  to  be  of  proper 
age  to  receive  such  service,  to-wit, 
about  the  age  of  sixteen  years),  and 
who  received  the  same;  and  that  de- 
ponent left  said  copy  with  said  W.  Z. 

(and  further,  that,  on  the day 

of f  18 f  at f  I  put 

another  copy  of  said  summons,  proper- 
ly enveloped  and  directed  to  the  de- 
fendant Y.  Z.,  at  his  said  place  of 
residence,  into  the  post-office  in  said 
town,  and  paid  the  postage  thereon.  1 
Abb.  Forms  106. 

Note.^^Jn    substituted    service    par- 
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tieular  care  must  be  exercised  in  mak- 
ing the  xetnrn  correspond  with  the  re- 
quirements of  the  statutes  of  the  par- 
ticular state. 

D.  Certificate  of  Sherif  of  Service  of 

Declaration. 

county,  SB.:  I  hereby  cer- 
tify,  that    on    the    day    of 

,  instant,  I  served  on  the  with- 
in (or,  "above")  named  defendant 
O.  D.,  personally,  a  declaration  (with 
notice  to  plead  indorsed  thereon),  ot 
which  the  within  (or  ''annexed")  are 
true  copies. 

A.  H.  M.,  sheriff. 

Burr.  App.  6&,  §137. 

E.  Betum  of  Swnmons  Against  Cor- 

poration, 

I  have  summoned  the  within  named 

(the  company,    of  , 

etc.),  as  by  the  within  summons  I  am 
commanded,  by  delivering  a  certified 
copy  of  the  within  to  P.  B.  the  (sec- 
retary)    thereof    personally,     on     the 

day  of  ,  etc. 

S.   T.,  sheriff. 

Burr.  App.  442,  {855. 

Note. — Consult  statute.  Generally 
the  designated  officers  of  the  corpora- 
tion must  be  served.  Admission  not 
sufficient. 

H.    Betum  to  Writ  of  Inaiiixy* 

The  execution   of  this  writ  appears 
in  the  inquisition  hereunto  annexed. 
The  answer  of  S.  T.,  sheriff. 
Burr.  App.  440,  |847. 

nx    Final  FrocesB. 

A.    Betum,  Fieri  Facias, 

(Have  caused  to  be  made.) 

By  virtue  of  this  writ  to  me  di- 
rected, I  have  caused  to  be  made  of 
the  goods  and  chattels,  lands  and  ten- 
ements, of  the  within  named  defendant, 
the  damages  (or,  "debt  and  damages") 
within  mentioned,  which  I  have  ready 
before  the  justices  of  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  at  the  day  within  con- 
tained, to  render  to  the  said  plaintiff 
for  his  damages  (or,  ''debt  and  dam- 
ages ")>  aforesaid,  as  within  I  am  com- 
manded. 

The  answer  of  S.  T.,  sheriff. 
(Common  form.) 
*  <  Satisfied. 

S.  T.,  sheriff." 

Burr.  App.  440,  §849;  Till.  Forms 
\29. 


B.  Betum    to    Fieri    Facias,  ^  Nulla 

Bona. 
The  within  named  defendant  has  no 
goods  or  chattels,  lands  or  tenements, 
in  my  county,  whereof  I  can  cause  to 
be  made  the  damages  (or,  ''debt  and 
damages")  within  mentioned,  or  any 
part,  thereof,  according  to  the  exi- 
gency of  this  writ. 

The  answer  of  S.  T.,  sheriff. 
(Common  form.) 
"No  goods  or  chattels,  lands  or  ten- 
ements. 

"S.  T.,  sheriff." 
Burr.  App.  440,  |848. 

C.  Betum,    Fieri    Facias    to    Fart, 

Nulla  Bona  to  Part. 

By  virtue  of  this  writ  to  me  directed, 
I  have  caused  to  be  made  of  the  goods 
and  chattels,  lands  and  tenements,  of 
the  within  named  defendant,  the  sum 

of   dollars,    which    money    1 

have  ready  before  the  said  justices  of 
the  supreme  court  within  mentioned,  at 
the  day  within  contained,  to  render  to 
the  said  plaintiff  in  part  of  his  dam- 
ages (or,  "debt  and  damages"),  within 
mentioned;  and  I  further  certify  to 
the  said  court,  that  the  said  defendant 
has  not  any  other,  or  more  goods  or 
chattels,  lands  or  tenements,  in  my 
bailiwick,  whereof  I  can  cause  to  be 
made  the  residue  of  the  damages  (or, 
"debt  and  damages")  aforesaid,  ac- 
cording to  the  exigency  of  this  writ. 
The  answer  of  S.  T.,  sheriff. 

Burr.  App.  440,  |850;  Till.  Forms 
129. 

(Common  form.) 

"Satisfied     in     part,      to- wit,    ,fof 

dollars   and    cents^ 

and  as  to  the  residue,  the  within 
named  defendant  hath  no  goods  or 
chattels,  lands  or  ten'ements,  in  my 
county,  whereof  I  can  cause  the  with- 
in execution  to  be  satisfied. 

"S.  T.,  sheriff.' 

Burr.  App.  441,  |850;  Yates'  Forms 
45. 

D.  Beium  to  Fieri  Facias,  Special. 
By  virtue  of  the  annexed  writ,  I  did, 

on  the day  of  ,  etc., 

levy  upon  divers  (dry  goods,  gro- 
ceries, etc.),  being  the  goods  and  chat- 
tels of  the  within  named  defendant,  and 
sufficient  in  value  to  satisfy  the  said 
writ,  and  did  thereupon  take  a  receipt 
for  said  ffoods  and  chattels,  of  which 
the  subjoined  is  a  copy;  and  left  the 
same  goods  and  chattels  in  the  pos- 
session of  the  said   defendant.     I  do 
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further,  return  that  after  the  said  levy 

was  made,  to-wit,  on  the  day 

of  ,  I  was  served  with  an  or- 
der made  by  (D*  M.,  circuit  judge,  etc.). 
staying  the  proceedings  upon  said  writ, 

until  the  first  Tuesday  of then 

next,  and  until  the  further  order  of 
the  supreme  court.  And  I  do  further 
return  that  before  the  expiration  of 
the  time  mentioned  in  said  order,  to- 

wit,  on  the  day  of , 

etc.,  the  said  goods  and  chattels  were 
casually  consumed  by  fire,  with  the 
building  in  which  I  found  and  left 
them,  excepting  a  small  portion  there- 
of, which  I  have  sold  according  to  law, 
and  upon  which  sale  I  have  made 
■  dollars,  parcel  of  the  damages 

within  mentioned,  besides  my  costs  up- 
on the  same.  I  further  certify  that 
S.  S.  E.,  the  person  who  gave  the  re- 
ceipt, is  of  sufficient  responsibility  for 
the  same.     I>ated,  etc. 

The  answer  of  U.  H.,  sheriff. 
By  O.  P.  B.,  under-sheriflf. 
Burr.  App.  441.  i851a;  5  HiU  588. 

E.  Betum    to    Fieri    Facias,    Unsold 

for  Want  of  J^ityer, 

By  virtue  of  this  writ  to  me  directed, 
I  have  taken  goods  and  chattels  of  the 
within-named  defendant,  to  the  value 
of  the  damages  (or,  ''debt  and  dam- 
ages") within  mentioned,  which  goods 
and  chattels  remain  in  my  hands  un- 
sold for  want  of  buyers;  therefore  1 
cannot  have  that  money  before  the  said 

justices     of     the    court     of 

(of  the  people)   of  the  state 

of  ,  at   the   day  within   con 

tained,  as  I  am  within  commanded. 
The  answer  of  S.  T.,  sheriff. 
(Short  form.) 

"Goods  takei)^  but  unsold  for  want 
of  buyers. 

S.  T.,  sheriff.'' 

Burr.  App.  441,  §851;  Till.  Forma 
130. 

F.  Return  of  Bescue  and  Besistance 

to  an  Execution. 
I,  Hhe  sheriff  of  said  county,  do  cer- 
tify and  return  to  the  supreme  court 
now  here,  that  by  virtue  of  the  within 
execution,  to  me  directed  and  delivered 
for  execution,  I  did   on   the  ■ 

day  of  between  the  hours  of 

ten    and    eleven    o'clock    in    the    fore- 
noon  proceed  to  the   residence   of  the 

defendant  in  ,  in  said  county, 

to  execute  the  same  as  I  am  therein 
commanded,  and  that  having  been  in- 


vited into  the  dwelling  house  of  the 
defendant  by  the  said  defendant,  i 
then  and  there  in  due  form  levied  on 
one  piano  forte  then  in  the  possession 
of  the  said  defendant  under  and  by 
virtue  of  the  said  execution,  and  while 
taking  the  same  into  my  possession,  1 
was  violently  resisted  by  the  said 
and  one and 


then  and  there  aiding  the,  said  defend- 
ant, and  who  then  and  there  violently 
and  with  force  rescued  the  said  levy 
and  ejected  me  from  the  house,  and 
that  before  I  could  command  assistance 
to  retake  the  same  the  said  piano  forte 
was  removed  and  I  have  not  been  able 
to  find  the  same  since. 

A.  B.,  sheriff  of eounty. 

Crocker  on  Sheriffs  512. 

G.     To  Capias  Ad  Satisfaciendum, 

1.  Betum  Cepi  Corpus  in  Custody 
I  have  taken  the  within  named  de- 
fendant, whose  body  I  have  ready  at 
the  day  and  place  within  contained,  as 
within  I  am  commanded. 

The  answer  of  8.  T.,  sheriff. 
(Common  form.) 
"Defendant  taken. 

"S.  T.,  sheriff." 
Burr.  App.  442,   {852. 

2.  BeturtK  to  Capias  Ad  Satis faeien 

dum,  Non  Est  Inventus, 
The  within  named  defendant  is  not 
found  in  my  bailiwick. 

The  answer  of  13.  T.,  sheriff. 
(Common  form.) 
"Not  found. 

"S.  T.,  sheriff." 
Burr.  App.  442,  S853. 

IV.    Oriminal  Piocms. 

A.  Betum  to  Warrant  on  Arrest. 

I  have  arrested  the  within  named  de- 
fendant, and  I  have  him  now  here  m 
my  custody  before  the  court,  as  I  am 
within  commanded. 

A.  B.,  sheriff. 

Oocker  on  Sheriffs  514. 

B.  Betum,      Some      Arrested      and 

Others  Not  Found, 

I   have  arrested  the   within    named 

defendant  ,  and  have  him  now 

here  before  the  court;  but  the  within 
named  — .^—  cannot  be  found. 

A.  B.,  sheriff. 

Crocker  on  Sheriffs  514. 

C.  Betum  of  Arrest  and  Commitment 

to  Jail. 

I  have  arrested  the  within  named  de- 
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fendant  and  liavd   committed   him   to 
jail. 

A.  B.,  sheriff. 
Crocker  on  Sheriffs  514. 

D.  Setum,  Arrest  for  Larceny  Where 

the  Property  Is  Found, 

I  have  arrested  the  within  defendant 
and  have  also  taken  the  property  al- 
leged to  be  stolen,  which  I  found  on 
the  person  of  the  defendant  (or  in  the 
^possession  of  the  defendant),  and  have 
him  and  the  said  property  now  here 
before  the  court. 

A.  B.,  sheriff. 
Crocker  on  Sheriffs  514. 

E.  Beium  Where  Magistrate  Issuing 

Warrant  Is  Absent, 

I  have  arrested  the  within  defend- 
ant as  I  am  within  commanded;  and  1 
further  return  that  on  making  such 
arrest,  I  forthwith  brought  the  said  de- 
fendant to  the  office  of  the  magistrate 
before  whom  the  within  warrant  is 
made  returnable,  but  that  said  magis- 
trate was  then  absent  therefrom  and 
could  not  be  found,  to  proceed  upon 
the  said  warrant. 

A.  B.,  sheriff. 

Crocker  on  Sheriffs  515. 

F.  Betum  of  Rescue  and  Sesistance 

to  Criminal  Process, 

I,  the  sheriff  of  said  county,  do  cer- 
tify and  return  to  the  court  of  oyer 
and  terminer  in  and  for •  coun- 
ty, now  here,  that  by  virtue  of  the 
within   warrant,    delivered   to    me    for 

execution     on    the    day    of 

,  I  did  on  the day  of 


,  187 — ,  proceed  as  by  the  said 

writ  I  was  commanded,  to  execute  the 
same;  and  that  when  I  had  arrived  at 

the  dwelling  of  the  said  .  in 

,  in  said  county,  and  had  de- 
manded admittance  after  having  duly 
announced  the  purpose  of  my  coming, 
I  was  resisted  and  violently  assaulted 

by  the  said and ,  his 

son,  and  one ,  then  present,  and 

was  violently  beat  and  bruised  by  the 

said  ,  and  that  in  consequence 

of  said  resistance  I  was  unable  to  execute 
the  said  writ  alone  or  with  the  aid  of 
my  deputies,  but  was  compelled  to 
raise  the  power  of  the  county  to  aid 
in  enforcing  the  execution  of  the  same. 

Dated  187—. 

A.  B.,  sheriff  of county. 
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L    Declaration  for  Injury  to  Rerersion, 

1089 

n.     Declaration  for  I&Jiiry  to  Rever- 
sionary Interest  in  Ooods^  1090 

CBOSS-REFERENCES : 

Landlord  and  Tenant: 
Ck>mplaint,     Grantee     of     Reversion 

Against  Liessee  for  Rent; 
Complaint,      Heir      of      Reversioner 

Against  Lessee; 
Complaint,    Assignee    of   Devisee   of 
Reversion    and   Rent    Against    As- 
signee of  Part  of  Premises. 
Waste  : 

Complaint  by  Heirs  Against  Dower- 
ess  and  Her  Husband; 
Complaint  by  Devisee  for  Damages 

for  Waste. 
For  other   forms,   see  Waste,   where 
forms  in  case  of  remaindermen  can  be 
readily  adapted. 

L    Declaration  in  Case  for  Injury  to 
the  Reversion. 

For  that  whereas,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  as  here- 
inafter mentioned,  a  certain  messuage 
and  premises^  with  the  appurtenances, 

situate  in  the  county  of  (or, 

at,  etc.)  was  in  the  possession  and 
occupation  of  a  certain  person,  to-wit, 
one  E.  F.  as  tenant-  thereof  to  the 
said  plaintiff  (the  reversion  thereof 
tben  a&<l  still  belonging  to  the  said 
plaintiff)  to-wit,  at,  etc.  (venue).  Yet 
the  said  defendant  well  knowing  the 
premises,  but  contriving,  and  wrongful- 
ly and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  said  plain- 
tiff in  his  reversionary  estate  and  in- 
terest of  and  in  the  said  messuage  and 
premises,  with  the  appurtenances, 
whilst  the  said  messuage  and  the  prem- 
ises were  so  in  the  possession  and  oc- 
cupation of  the  said  tenant,  as  such 
tenant  thereof  to  the  said  plaintiff  as 
aforesaid,  and  whilst  the  said  plaintiff 
was  so  interested  therein  as  aforesaid, 
to-wit,  on,  etc.,  and  on  divers  other 
days  and  times  between  that  day  and 
the  day  of  exhibiting  this  bill  (or,  if 
in  C.  P.  "before  the  commencement  of 
this  suit")  at,  etc.  (venue)  aforesaid, 
wrongfully  and  unjustly,  without  the 
leave  or  license  of,  and  against  the 
will  of  the  said  plaintiff  (here  state 
the  nuisance  or  subject-matter  of  com- 
plaint, and   which   must  be   shown   to 
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have  been  of  saeh  a  permanent  na- 
ture as  to  effect  the  reversionary  in- 
terest). By  means  of  which  said  sev- 
eral premises  the  said  plaintiff  hath 
been  and  is  greatly  injured,  prejudiced, 
and  aggrieved  in  his  reversionary  es- 
tate and  interest  of  and  in  the  said 
messuage  and  premises,  with  the  appur- 
tenances so  in  the  possession  and  oc- 
cupation of  the  said  E.  F.  as  tenant 
thereof  to  the  said  plaintiff  as  afore- 
said, to- wit,  at,  etc.  (venue)  afore- 
said.    2  Chit.  PI.  777. 

.  n.    Declaration  in  Case  for  Injury  to 
Beversionary  Interest  in  Oooda. 

For  that  whereas  the  said  plaintiff, 
before  and  at  the  time  of  the  commit- 
ting of  the  grievance  hereinafter  next 
mentioned,  was  the  owner  and  proprie- 
tor of  divers  goods  and  chattels,  to- 
wit,  etc.  (here  specify  them  according 
to  the  exact  description,  as  in  trover) 
of  great  value,  to-wit,  of  the  value  of 

£^ and   which   said  goods   and 

chattels    had    been    and    were,    before 
then,  let  to  hire  to  one  E.  F.  for  a  cer- 
tain time  then  to  come  and  unexpired, 
and  the  same  were  then  in  the  posses- 
sion of  the  said  E.  F.  under  and  by 
virtue   of  the  said  letting,  to-wit,   at, 
etc.  (venue).     Yet  the  said  defendant, 
well   knowing   the   premises,   but    con- 
triving and   wrongfully    and    unjustly 
intending  to  injure,  prejudice  and  ag- 
grieve the  said  plaintiff  in   his  rever- 
sionary  interest   and   property   in   the 
said  goods  and  chattels,  and  to  deprive 
him    of    the     benefit     and     advantage 
thereof,  whilst  the  said  plaintiff  so  was 
the  owner  and  proprietor  of  the  said 
goods  and  chattels,  and  whilst  the  same 
were  so  let   to  and  in  the  possession 
of  the  said  E.  F.  as  aforesaid,  to-wit, 
on,    etc.,    at,    etc.    (venue)    afioresaid, 
wrongfully  and  unjustly    broke,    dam- 
aged and  spoiled  the   said  goods  and 
chattels  (or,  ''seized  and  took  the  said 
goods  and  chattels  of  the  said  plaintiff, 
from  and  out  of  the  possession  of  the 
said    E.   F.    and    converted    and    abso- 
lutely sold  and  disposed  thereof  to  his 
own  use,  according  to  the  fact).    And 
whereby  the  said  plaintiff   hath  been 
and  is  greatly  injured,  prejudiced,  and 
aggrieved  in    his    reversionary    estate 
and  interest  of  and  in  the  said  goods 
and  chattels,  to-wit,  at,  etc.,  aforesaid. 
(Add  a  count  in  trover.)     Wherefore 
the  said  plaintiff  saith  that  he  is  in- 
jured,  and    hath   sustained   damage  to 
the  amount   of  £ ,   and   there- 


fore he  brings  his  suit,  etc.    2  Chit.  PI 
767. 


BKViVOB. 

I.    Bill%  1091 

A.  Death  of  Plaintiff  and  Birth  of 

Heir  of  Defendant,  1091 

B.  On  Marriage  of  Jfemale,  1092 

C.  By    Administrator,    Executor   Me- 

nouncing,  1092 

D.  In  Nature   of,    Devisee    Against 

Vendee,  1093 

n.    Orden,  1094 

A.  To  Bevive,  1094 

B.  On  Marriage  of  Female,  1094 

m.     Answer  to  Original  and  Bill  of 
Beviyor,  1004 

IV.    Proceedings  Under  Oodei^  1094 

A.  Notice  of  Motion    on    Death    of 

Plaintiff,  1094 

B.  Petition  hy  Beceiver  or  Assignee, 

1094 

C.  Venfication  of  Petition,  1095 

D.  Petition   After  Marriage  of  Fe- 

male,  1095 

E.  Petition  by  Executor,  Administra- 

tor or  Heir,  1095 

F.  Affidavit    Corroborating    Petition 

To  Bevive,  1095 

G.  Order  Beviving  Action,  1096 

H.  Notice  of  Motion  To  Bevive  or 
Serve  Supplemental  Complaini, 
1096 

I.  Petition  by  Surviving  Plaintiff  To 
Compel  Bepresentative  To  Be- 
vive, 1096 

J.  Order  by  Consent  Substituting 
Executors,  1096 

K.  Petition  by  Defendant  To  Be- 
vive, 1096 

L.  Order  To  Show  Cause  on  Petition 
by  Defendant,  1097 

M.     Order  To  Bevive,  Absolute,  1097 

N.  Order  on  Petition  by  Defendant, 
Alternative,  1097 

O.     Affidavit  on  Motion  To  Abate,  1097 

P.    Notice  of  Motion  To  Abate,  1097 

Q.    Order  Abating  Action,  1097 

R.  Notice  of  Motion  of  Plaintiff, 
Death  of  Defendant,  1098 

S.  Afidavit  on  Motion  of  Plaintiff  on 
Death  of  Defendant,  1098 

T.  Order  on  Motion  of  Plaintiff  on 
Death  of  Defendant,  1098 

U.  Affidavit  on  Attachment^  Death  of 
Defendant  Before  Publication^ 
1098 
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V.  Order  on  Attachment,  Death  of 
Defendant  Before  Publication, 
1098 

W.  Stipulation  To  Jievive  in  ^ame 
of  New  Corporation,  1098 

GR08S-REFEBENCES: 
Bills  and  Answers: 

Title  to  Answer  of  Bill  of  Bevivor. 

Judgments  and  Decrees,  Revival  op: 

Notice  of  Motion  To  Revive  Dormant 

Judgment; 
Order  Reviving  Dormant  Judgment; 
Notice   of  Motion   To  Vacate  Order 

Reviving  Judgment; 
Complaint  for  Revival  of  Judgment 
by  Action. 
Officers  : 

Notice  of  Motion  of  Substitution  of 

Officer's  Successor; 
Order   of    Substitution    of    Officer's 
Successor. 
Plea  in  Eqxtitt: 

Plea  to  Bill  of  Revivor,  Plaintiff  Not 

Administrator; 
Plea   to   Revivor,   Defendant    Never 
Administrator. 
Supplemental  Pleading: 

Decree  To  Carry  on  Proceedings  on 
Supplemental  Bill,  Nature  of  Bill 
of  Revivor,  Original  Decree  Made 
After  Suit  Abated. 

A.  Bill  of  Bevivor  and  Supplement; 
Death  of  Plaintif  and  Birth 
of  Heir  of  Defendant, 

Humbly  complaining,  show  unto  your 
honors  your  orators  R.  W.,  of,  etc.,  and 
K.  W.,  of,  etc.,  executors,  named  and 
appointed  in  and  by  the  last  will  and 
testament  of  H.  W.,  late  of,  etc.,  gent., 
deceased,     that,     on     or     about     the 

day  of  ,  the  said  H. 

W.,  exhibited  his  bill  of  complaint  in 
this  honorable  court  against  T.  W., 
late  of,  etc.,  gent.,  deeeased,  thereby 
praying  that  the  said  T.  W.  might  be 
decreed  by  this  honorable  court  to  eome 
to  a  just  and  fair  account  with  the 
said  H.  W.,  for  the  principal  and  in- 
terest then  due  and  owing  to  him  on 
the  mortgage  security,  in  the  said  bill 
mentioned,  and  might  pay  the  same 
to  the  said  H.  W.,  by  a  short  day  to 
be  appointed  by  this  honorable  court, 
together  with  his  costs;  and  in  default 
thereof,  that  the  said  T.  W.  might  stand 
absolutely  barred  and  foreclosed  of  and 
from  all  manner  of  benefit  and  advan- 
tage of  redemption  or  claim  in  or  to 


the  residue  of  two  several  terms  of 
five  hundred  years  and  four  hundred 
years  in  the  respective  mortgaged  prem- 
ises in  the  said  bill  mentioned,  and 
every  part  thereof.  And  the  said  de- 
fendant T.  W.  being  duly  served  with 
process  appeared  thereto  and  departed 

this  life  on  or  about  the day 

of ,  without  having  put  in  his 

answer  to  the  said  bill.  And  your 
orators  show  unto  your  honors,  by  way 
of  supplement  to  the  said  original  bill, 
that  the  said  defendant  T.  W.  de- 
parted this  life  intestate,  leaving  his 
wife  E.  W.,  a  defendant  hereinafter 
named,  enciente  with  a  child  since  born 
and  named  A.  W.,  and  the  said  A.  W. 
is  now  sole  heiress-at-law  of  the  said 
T.  W.,  deceased,  and  as  such  entitled 
to  the  reversion  and  remainder  of  the 
freehold  part  of  the  said  mortgaged 
hereditaments  and  premises,  expectant 
upon  the  determination  of  the  said  term 
of  five  hundred  years  therein.  And 
your  orators  further  show  that  on  the 
day  of ,  letters  of  ad- 
ministration of  the  goods,  chattels,  and 
effects  of  the  said  T.  W.,  deceased,  were 
duly  granted  unto  his  widow,  the  said 
E.  W.,  who  was  thereby  become  his 
sole  personal  representative.  And  youc 
orators  show  unto  your  honors  that  the 
said  complainant  H.  W.  departed  this 
life  on  or  about  the  day  of 


,  having  previously  duly  made 

and  published  his  last  will  and  testa- 
ment  in   writing,   bearing   date   on   or 

about   the   day  of  , 

and  thereby  appointed  your  orators 
joint   executors,  and   on   or   about  the 

day  of ,  your  orators 

duly  proved  the  said  will  in  the  proper 
court,  and  took  upon  themselves  the 
burden  of  the  execution  thereof.  And 
your  orators  further  show,  that  upon 
the  death  of  the  said  H.  W.,  the  said 
several  terms  of  five  hundred  years  and 
four  hundred  years  became,  and  the 
same  are  now,  vested  absolutely  at  lavi 
in  your  orators,  as  his  personal  rep- 
resentatives, subject,  nevertheless,  to 
the  redemption  on  payment  of  the  prin- 
cipal money  and  interest  thereby  se- 
cured. And  your  orators  further  show 
unto  your  honors  that  the  said  suit 
having  become  abated  by  the  death  of 
said  T.  W.,  your  ofators  are  advised 
that  they,  as  the  personal  representa- 
tives of  the  said  H.  W.,  deceased,  are 
entitled  to  have  the  same  revived  and 
restored  as  against  the  said  E.  W.  and 
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A.  W.y  to  the  same  plight  and  condi* 
tion  in  which  it  was  at  the  time  of 
the  death  of  the  said  T.  W.  and  to 
have  the  same  relief  against  the  said 
E.  W.  and  A.  W.  To  the  end  there- 
fore, etc. 

And  that  the  said  E.  W.  and  A.  W. 
may  answer  the  said  original  bill,  and 
that  they  may  be  decreed  by  this  hon- 
orable court  to  come  to  a  just  and 
fair  account  with  your  orators  for  the 
principal  and  interest  now  due  and  ow 
ing  to  your  orators  on  the  said  mort- 
gage securities,  and  may  pay  the  same 
to  your  orators  by  a  short  day  to  be 
appointed  by  this  honorable  court,  to- 
gether with  your  orators'  costs,  etc., 
etc«,  and  that  the  said  suit  may  stand 
and  be  revived  against  the  said  de- 
fendants, and  be  in  the  same  plight 
and  condition  in  which  the  same  was 
at  the  time  of  the  decease  of  the  said 
defendant  T.  W.,  or  that  the  said  E.  W. 
and  A.  W.  respectively  may  show  good 
cause  to  the  contrary.  May  it  please, 
etc. 

Pray  subpoena  to  revive  and  answer 
the  original  bill  and  supplemental  bill 
against  E.  W.  and  A.  W.  3  Dan.  Gh. 
PI.  &  Pr.  (Perkins'  ed.)  2093,  20W. 

n     B.    Bill  of  Bevivor  on  Marriage  of 

Female, 

Humbly  complaining,  show  unto  your 

honors,  your  orator  and  oratrix,  A.  B., 

of,   etc.,  and  £.  B.,   his  wife,  that  on 

or  about ,  your  oratrix,  by  her 

then  name,  of  E.  M.,  exhibited  her 
original  bill  of  complaint  in  this  hon- 
orable court  against  and  W 

M.,  as  defendants  thereto,  thereby  stat- 
ing, etc.,  and  praying,  etc.  (state  the 
prayer  of  the  bill).  And  your  orator 
and  oratrix  further  show,  that  the  said 
several  defendants  being  duly  served 
with  process,  severally  appeared  and 
put  in  their  answers  to  the  said  orig- 
inal bill;  as  in  and  by,  ete.  And  your 
orator  and  oratrix  further  show  that 
your  oratrix  took  several  exceptions  to 
the  answer  put  in  by  the  said  defendant 
W.  M.  to  the  said  original  bill,  and 
which  said  exceptions  were,  upon  ar- 
gument, allowed  by  the  master,  to  whom 
the  same  was  referred.  And  your  orator 
and  oratrix  further  show  that  your 
oratrix  afterwards  obtained  an  order 
of  this  honorable  court  to  amend  her 
said  original  bill,  and  that  the  said 
defendant  W.  M.  might  answer  the  said 
amendments  at  the  same  time  that  he 
answered  the  said    exceptions.      And 


your  orator  and  oratrix  further  show 
that  before  the  said  W.  M«  had  put 
in  his  answer  to  the  said  exceptions, 
or  any  further  proceedings  were  had 
in  the  said  suit,  and  on  or  about  the 

day  of ,  your  oratrix 

intermarried  with  your  orator  A.  B. 
whereby  the  said  suit  and  proceedings 
became  abated.  And  your  orator  and 
oratrix  are  advised  that  fhey  are  en- 
titled to  have  the  same  revived/  and 
to  be  put  in  the  same  plight  and  con- 
dition as  the  same  were  in  at  the  time 
of  the  abatement  thereof.  To  the  end, 
therefore,  that  the  said  suit  and  pro- 
ceedings, which  so  became  abated  as 
aforesaid  may  stand  revived,  and  be 
in  the  same  plight  and  condition  as  the 
same  were  in  at  the  time  of  such 
abatement,  or  that  the  said  defendants 
may  show  good  cause  to  the  contrary. 
May  it  please  your  honors  to  grant 
unto  your  orator  and  oratrix  a  writ  of 
subpoena  to  revive,  issuing  out  of  and 
under  the  seal  of  this  honorable  court, 
to  be  directed  to  the  said  W.  M.,  there- 
by commanding  him,  at  a  certain  daj, 
and  under  a  certain  penalty  to  be  there- 
in inserted,  personally  to  be  and  appear 
before  your  honors  in  this  honorable 
court,  then  and  there  to  answer  and 
show  cause,  if  he  can,  why  the  said 
suit,  and  the  proceedings  therein 
had,  should  not  stand  and  be  revived 
against  him,  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at 
the  time  of  the  abatement  thereof,  and 
further  to  stand  to  and  abide  snch  or- 
der and  decree  in  the  premises  as  to 
your  honors  shall  seem  meet. 

And  your  orator  and  oratrix  will 
ever  pray,  etc.  3  Dan.  Oh,  PL  ft  Pr. 
(Perkins'  ed.)   2087. 

0.  Bitt  of  Bevivor  by  Adminittratart 
Executor  Kenounoing. 

Humbly  complaining,  showeth  unto 
your  honors,  your  orator  C.  D.,  of,  ete., 
that  J.  A.,  late  of,  etc.,  but  now  de- 
ceased, on  or  about ,  exhibited 

his  original  bill  of  complaint  in  this 
honorable  court  against  G.  T.  W.,  of, 
etc.,  as  the  defendant  thereto,  thereby 
stating,  etc.,  praying,  etc.  (here  state 
the  prayer).  And  your  orator  further 
showeth  onto  your  honors^  that  the  said 
defendant,  having  been  duly  served 
with  process  for  that  purpose,  appeared 
and  put  in  his  answer  to  said  bill, 
as  in  and  by  the  said  original  bill, 
ete.  And  your  orator  further  showeth, 
that  some  proceedings  have  been  had 
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%  one  of  the  masters  of 


before  — — 

this  eourt,  to  whom  this  cause  stands 
referred,  bnt  no  general  report  has  yet 
been  made  in  the  said  cause;  and  that 
the  said  J.  A.,  lately  and  on  or  about 

the day  of ,  departed 

this  life,  having  first  made  and  pub- 
lished  his   last   will   and  testament  in 

writing,  bearing  date  the day 

of ,  and  a  codicil  thereto,  bear- 


ing date  the 


day  o£ 


and  thereby  appointed  M.  C.  and  W.  W. 
executors  thereof.  And  your  orator 
further  showeth,  that  the  said  M.  C. 
and  W.  W.  have  renounced  probate  of 
the  said  will  and  codicil  of  the  said 
J.  A.,  deceased,  and  decline  to  act 
in  the  trusts  thereof,  and  that  your 
orator  has  obtained  letters  of  admin- 
istration with  the  will  annexed  of  the 
goods,  chattels,  rights,  and  credits  of 
the  said  J.  A.,  deceased,  to  be  granted 
to  him  by  and  out  of  the  proper  court, 
and  has  thereby  become  and  now  is  his 
legal  personal  representative.  And 
your  orator  further  showeth,  that  the 
said  suit  and  proceedings  have  become 
abated  by  the  death  of  the  said  J.  A., 
and  your  orator  is,  as  he  is  advised,  en- 
titled to  have  the  said  suit  and  proceed- 
ings revived  against  the  said  defendant 
G.  T.  W.,  and  the  said  accounts  by  the 
aforesaid  order  of  reference  directed, 
prosecuted  and  carried  on.  and  to  have 
the  said  cause  put  in  the  same  plight 
and  condition  as  the  same  was  in  pre- 
viously to  the  abatement  thereof  by 
the  death  of  said  J.  A. 

To  the  end,  therefore,  that  the  said 
defendant  may  answer  the  premises; 
and  that  the  said  suit  and  proceedings 
which  so  became  abated  as  aforesaid 
may  stand  revived,  and  be  in  the  same 
state  and  condition  as  the  same  were 
in  at  the  time  of  the  death  of  the  said 
J.  A.,  or  that  the  defendant  may  show 
good  cause  to  the  contrary;  may  it 
please  your  honors  to  grant  unto  your 
orator  a  writ  of  subpoena  to  revive 
{and  answer),  issuing  out  of  and  un- 
der the  seal  of  this  honorable  court 
to  be  directed  to  the  said  G.  T.  W., 
thereby  commanding  him  at  a  certain 
day  and  under  a  certain  penalty,  to 
be  therein  limited,  personally  to  be  and 
appear  before  your  honors,  in  this  hon* 
orable  court,  then  and  there  (to  answer 
the  premises  and)  to  show  cause,  if  he 
can,  why  the  said  suit,  and  the  pro- 
ceedings therein  j^i^  should  not  stand 


and  be  revived  against  him,  and  be 
in  the  same  plight  and  condition  as 
the  same  were  in  at  the  time  of  the 
abatement  thereof;  .  and  further  to 
stand  to,  and  to  abide  such  order  and 
decree  in  the  premises  as  to  your  hon- 
ors shall  seem  meet.  And  your  orator 
shall  ever  pray,  etc.  (Where  it  is  only 
necessary  to  pray  a  subpoena  to  re- 
vive, the  words  within  brackets  should 
be  omitted.)  3  Dan,  Ch.  PI.  ft  Pr. 
(Perkins'  ed.)    208^. 

D.  BtU  in  Nature  of  Bill  of  Revivor, 
Devisee  Against  Vendee  for 
Specific  Performance, 

Your   orator,   A.   B.,   of,   etc.     That 
your  orator,  on  or  about  ,  filed 

his  bill  of  complaint  in  this  honorable 
court  against  C.  D.,  of,  etc.,  thereby 
stating  (see  form  of  specific  perform- 
ance of  an  agreement).  (Set  forth  the 
material  part  of  the  bill,  and  the 
prayer.)  That  the  said  G.  D.  being 
served,  with  process  of  subpoena,  ap- 
peared to  the  said  bill,  but  before  he 
put  in  his  answer  thereto,  he,  the  said 
C.  .D.,  departed  this  life,  having  first, 
when  of  sound  mind,  duly  made  and 
published  his  last  will  and  testament 
m  writing  (which  was  executed  by  him, 
and  attested  as  by  law  is  required  for 
passing  real  esates  by  devisees),  and 
thereby  gave  and  devised  all  his  real 
estates  (comprising  the  estate  so 
agreed  to  be  sold  by  him  to  your  orator 
as  aforesaid),  to  £.  F.,  of,  etc.  (the 
defendant  hereinafter  named),  his 
heirs  and  assigns  forever,  as  by  the 
said  will,  reference  being  thereunto 
bad  will  appear.  And  your  orator  fur- 
ther showeth  unto  your  honors,  that 
the  said  suit  became  abated  by  the 
death  of  the  said  0.  D.;  but  notwith- 
standing your  orator  is  advised  that  he 
is  entitled  to  have  the  said  agreement 
specifically  performed  by  the  said  £.  F. 
as  such  devisee  as  aforesaid;  and  which 
8^d  devise  your  orator  expressly 
charges  is  in  every  respect  valid  and 
effectuaL  To  the  end,  therefore,  etc 
And  that  your  orator,  under  the  dr* 
cumstanees  i^oresaid,  may  have  all 
such  benefit  against  the  said  E.  F.  of 
the  said  suit,  so  commenced  as  afore* 
said,  as  he  would  have  had  in.  ease 
the  said  C.  D.  had  been  living,  or  that 
the  said  E.  F.  may  show  good  cause 
to  the  contrary.  May  it  please,  etc. 
(subpoena).  3  Dan.  Ch.  PI.  &  Pr. 
(Parkins'  ed.)  2101. 
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n.    Orders. 

A.  Order  To  Bevive, 

Upon  motion,  etc.,  by  counsel  for  the 
plaintiff,  who  alleged  (state  the  last 
material  proceeding  in  the  suit,  and 
the  subsequent  events  in  concise  form), 
this  court  doth  order,  that  this  suit, 
which  has  become  abated  in  manner 
aforesaid,  stand  revived,  and  be  in  the 
same  plight  and  condition  as  the  same 
was  in  at  the  time  of  the  said  abate- 
ment. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins) 
ed.)  2351. 

B,  Order  To  Bevive  on  Marriage  of 

Feniale  Sole  Plaintiff, 
If  no  next  friend  required,  it  is  or- 
dered that  the  cause  stand  revived,  at 
the  suit  of  the  said  A.  (husband),  and 
the  above  named  plaintiff,  now  ihe  wife 
of  the  said  A.,  against  all  the  defend- 
ants, and  be  in  the  same  plight,  etc. 
If  a  next  friend  required,  it  is  or- 
dered that  this  cause  stand  revived, 
at  the  suit  of  the  above  named  plain- 
tiff, now  the  wife  of  B.,  by  C,  of, 
etc.,  her  next  friend,  against  all  the 
defendants,  and  against  the  said  B., 
and  be  in  the  same  plight,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2352. 

m.  Answer  to  Original  Bill  and  BUI 
of  Beyivor  and  Supplement. 

The    answer   of   ,    one,   etc., 

to    the    original    bill    of    complaint    of 

,  the  above  named  plaintiff,  and 

f  also  to  the  bill  of  revivor  and 

supplement  of  the  said  plaintiff. 

In  answer  to  the  said  original  bill, 
I  say  as  follows,  etc. 

In  answer  to  the  said  bill  of  revivor 
and  supplement,  I  say  as  follows,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2141. 

IV.    Proceedings  Under  Codes. 

A.    Notice  of  Motion   To  Mevive  on 
Death   or   Disability   of  Plain' 

tiff' 
In  the  matter  of  the  petition  df  A.  B. 

and  C.  D.,  to  have  continued  an  ac- 
tion pending  in  this  court  between 
said  A.  B.,  plaintiff,  and  one  Y.  Z., 
defendant. 

Please  take  notice,  that  on  tlie  an- 
nexed petition,  and  on  the  pleadings 
in  this  cause,  the  undersigned  will 
move  the  court,  at  a  special  term  to 

be  held  at  ,  on  the 

day  of  ,   18 ,  at 


o  'clock   in   the 


noon,    or    as 


soon  thereafter  as  counsel  can  be  heard, 
for  an  order  directing  the  *  action  re* 


f erred  to  in  the  annexed  petition, 
heretofore  pending  in  this  court  be- 
tween A.  B.,  plaintiff,  and  Y.  Z.,  de- 
fendant, to  be  continued  by  C.  D.  as 
plaintiff  jointly  with  A.  B.,  plaintiff 
above  named  (or,  in  the  name  of  C.  D., 
describing  his  official  or  trust  capacity 
if  any,  as  plaintiff,  in  place  of  A.  B., 
plaintiff  above  named),  and  granting 
the  said  C.  D.  leave  to  amend  the  com- 
plaint herein,  as  he  shall  be  advised, 
and  for  such  other  relief  as  may  be 
just.     2  Abb.  Forms  219. 

B.    Petition  by  Eeceiver  or  Assignet 
of  Plaintiff's  Title,  To  Revivi 
Action  in  His  Own  Name. 
(Title  as  in  preceding  form.) 
To  the  supreme  court  held  in  and  for 

the  county  of  . 

The  petition  of  A.  B.  and  C.  D 
shows  to  the  court: 

I.  That   on   or  about  the  . 

day  of  ,  18 ,  A.  B.,  above 

named,  commenced  an  action  in  this 
court  against  •  one  Y.  Z.  for  (here 
state  brielly  the  cause  of  action,  and 
then  proceed  to  show  what  stage  the 
cause  is  in,  e.  g,,  thus),  that  issue  was 
joined  therein  by  the  service  of  the 
defendant's  answer  on  the  ^— ^-. 
day  of  ,  18 ;  that  said  ac- 
tion   was    referred,   by    order    of    this 

court,  on  the day  of , 

18 ,  to  B.  P.,  esq.,  to  hear  and  de- 
termine the  same;  that  the  trial  there- 
of is  now  pending  and  undetermined 
before   him.  I 

II.  That  pending  said  action,   and 

on     the    day    of    ^ 

18 >  upon  application  duly  made  by 

O.  P.,  a  judgment  creditor  of  said  A. 
B.  in  proceeding  supplementary  to  ex- 
ecution, your  petitioner  was,  by  the  or 

der   of   Hon.    ,    one    of     the 

justices  of  the  supreme  court  (or,  coun- 
ty judge  for  the  county  of  ), 

duly  appointed  receiver  of  the  prop- 
erty of  said  A.  B. 

(Or,  n.     That  pending  said  action, 

and  on  the  day  of  ^ 

18- — y  said  A.  B.,  plaintiff  in  said 
action,  duly  assigned  and  transferred 
the  note  in  the  complaint  mentioned, 
for  a  valuable  consideration,  to  your 
petitioner,  who  is  now  the  lawfol  own- 
er and  holder  thereof.) 

Wherefore  your  petitioner  prays  that 
he  may  be  substituted  as  plaintiff  in 
said  action  in  place  of  said  A.  B.. 
and  that  said  action  may  be  continued 
in  his  name,  and  that  he  may  have  sQeh 


See  "How*  To  Use  This  Volmne,"  Introduction,  page  ▼. 


REVIVOR 


1095 


other  relief  as  may  be  just.  2  Abb 
Forms  220. 

C  VeriHeaiiwi,  of  Teiiiion  by  Be 
eeiver  or  Assignee  To  Bevive 
Action, 

C.  D^  being  duly  swom,  says  that 
lie  has  read  (or,  heard  read)  the  fore 
'going  petition  subscribed  by  him,  and 
knows  the  contents  thereof;  and  that 
the  same  is  tme  of  his  own  knowledge^ 
except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
2  Abb.  Forms  221. 

D.  Petition,  After  Marriage,  of  Fe^ 

male  Plaintif,   Filed   hy   Eus- 

hand     To     Bevive      in      Joint 

Names. 

(As  in  IV,  B,  to  the  t,  continuing): 

.  n.      That  pending  said   action,   and 

on  the day  of ,  18 — ^ 

your  petitioner,  A.  B.,  was  married  to 
your  petitioner  C.  D.,  above  named, 
who  thereby  became,  and  now  is,  a 
necessary  party  plaintiff  herein,  as  your 
petitioners  are  advised  and  believe. 

Wherefore,  your  petitioners  pray  the 
order  of  this  court,  that  said  action 
may  be  continued  by  your  petitioners 
jointly  as  plaintiffs  aji^inst  said  Y.  Z., 
and  that  your  petitioners  may  have 
(leave  to  amend  the  complaint  as  they 
may  be  advised,  and)  such  other  relief 
as  may  be  just.  (Verification  as  in  IV. 
C.)     2  Abb.  Forms  221. 

E.  Petition, hy  Executor,  Administr» 

tor  or  Eeir  of  Deceased  Plain* 

(Title  as  in  TV,  A.) 
To  the  supreme  court  beld  in  and  for 

the  county  of . 

The  petition  of  C.  D.  and  E.  F.,  ex- 
ecutors of  the  last  will  and  testament 
(or.  administrators  of  the  goods,  etc., 
which  were)  of  A.  B.,  deceased  (or 
heirs  of  A.  B.,  deceased),  shows  to  the 
court: 

I.     That  on  or  about  the  ■ 

day   of   ,    18 ,   one   A.   B. 

commenced  an  action  in  this  court 
against  one  Y.  Z.  for  (state  the  cause 
of  the  action,  and  its  condition,  as 
in  IV,  B). 

n.    That  said  A.  B.  died  on  or  about 

the     I  day  of last,  and 

pending  said  action,  having  first  duly 
made  and  published  his  last  will  and 
testament,  by  which,  among  other 
things,  he  appointed  your  petitioners  his 
executors;   that  your  petitioners  have 


proved  said  will,  and  letters  testa- 
mentary thereon  were  duly  made  and  is- 
sued to  them  by  the  surrogate  of  the 

county   of  ,   on   the  

day  of ,  18 ,  and  that  they 

have  undertaken  the  execution  there* 
of. 

(Or,  where  the  application  is  by  ad- 
ministrators: n.    That  said  A.  B.  died 

intestate  on  or  about  the day 

of  ,  18        ,  and  pending  said 

action;  and  that  letters  of  administra- 
tion  upon  his  estate  were  duly  made 

and    issued,    on    the  day   of 

— ^ last,  by  the  surrogate  of  the 

county  of  ,  to  the  petitioners, 

who  have  qualified  and  entered  upon 
their  duties  as  such  administrators.) 

in.  That  at  the  time  of  his  death 
the  said  note  (or  other  cause  of  ac- 
tion) was  still  owned  by  the  said  A. 
B.;  and  the  amount  thereof,  with  the 
interest  thereon,  is  still  due  from  the 
said  defendant;  and  the  said  (note)  is 
now  held  by  this  deponent,  and  forms 
a  part  of  the  assets  in  his  hands  be- 
longing to  the  estate  of  said  A.  B., 
deceased. 

(Or,  where  the  application  is  by  heirs, 
substitute  for  II.  and  III.  above:  11^ 
That  said  A.  B.  died  intestate  on  or 

about   the day  of  ^ 

18 ,  and  pending  said  action,  and 

leaving  your  petitioners,  who  are  his 
only  children,  his  heim  at  law,  and 
as  such  they  inherited  all  his  interest 
and  estate  in  the  lands  which  are  the 
subject  of  said  action.) 

IV.  That  your  petitioners  are  desir- 
ous of  continuing  the  action  above  re- 
ferred to,  as  executors  (or,  administra- 
tors, or  heirs)  of  said  A.  B.,  against 
said  Y.  Z. 

Wberef ore,  your  petitioners  pray  that 
said  action  may  be  so  continued  by 
them,  and  that  your  petitioners  may 
have  leave  to  amend  the  complaint 
therein  as  they  may  be  advised;  and 
may  have  such  further  relief  as  may 
be  just.  (Verification,  as  in  IV,  0.) 
2  Abb.  Forms  222. 

F.    Affidavit    Corroborating    Petition 
To  Bevive. 

M.  N.,  of ,  being  duly  sworn, 

says  that  he  was  the  attorney  of  A. 
B.,  in  Ms  lifetime,  in  the  action  men- 
tioned in  the  foregoing  petition;  and 
that  the  said  action  was  commenced, 
issue  joined  therein,  and  was  pending  • 
and  undetermined  at  the  time  of  the 
death  of  the  said  A.  B.,  as  stated  in 
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said  affidavit;  and  that  O.  P.,  of 

aforesaid,  is  the  attorney  of  the  said 
defendant  in  said  action.  2  Abb. 
Forms  224. 

G.    Order  Beviving  Action, 

On  reading  and  filing  the  petition  of 
C.  D.  and  affidavit  of  M.  N.,  dated  the 

^ —   day    of   ,    and     the 

pleadings  in  this  action  (and  proof  of 
due  service  of  notice  of  this  motion), 
and  on  motion  of  Q.  B.,  counsel  for 
said  C.  D.,  assignee  (or,  receiver,  or 
executor,  or,  administrator,  or,  heir) 
of  the  plaintiff,  deceased,  and  after 
hearing  O.  P.,  of  counsel  for  the  de- 
fendant (or,  no  one  appearing)  in  op- 
position: • 

Ordered,  that  the  above  entitled  ac- 
tion be  continued  by  C.  D.,  as  plaintiff, 
jointly  with  A.  B.,  plaintiff  above 
named  (or,  that  C.  D.  be  substituted 
as  plaintiff  herein,  in  the  place  of  A. 
B.,  plaintiff  above  named),  and  that 
the  above  entitled  action  be  continued 
by  him  as  receiver  (or  otherwise)  of 
said  A.  B.  (and  further,  that  he  be 
allowed  to  amend  the  complaint,  or, 
say,  serve  a  supplemental  complaint, 
herein,  as  he  shall  be  advised).  2  Abb. 
Forms  224. 

H.  Notice  of  Motion  To  Bevive  Ac- 
tion, or  To  Serve  Supplemental 
Complaint, 

Take  notice,  that  on  the  affidavit  of 
which  a  copy  is  herewith  served  upon 
you,  and  on  the  pleadings  in  this  ac- 
tion, 0.  D.,  as  executor  of  the  plaintiff, 
will  move  the  court,  at  a  special  term, 

thereof   to   be    held    at    ,    in 

,    on    the    day    of 


in  the 


-,   18 ,   at 


o  'clock 


noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  for  leave 
to  continue  this  action  (or,  to  serve 
a  supplemental  complaint)  in  the  name 
of  the  said  (executor)  as  plaintiff,  or 
for  such  other  or  further  relief  as 
may  be  just.    2  Abb.  Forms  225. 

I.  Petition  hy  Surviving  Plaintiff  To 
Compel  Representative  To  Be- 
vive. 

(State  action  by  two  plaintiffs  and 
death^of  one,  leaving  joint  interest  in 
his  representatives  and  the  survivor; 
see  IV,  K,  to  the  *,  and  continuing): 
the  said  action  has  not  been  revived 
or  continued,  or  anything  done  there* 
in;  and  that  said  (representative)  re- 
fuses to  allow  your  petitioner  to  con- 


tinue  said  action  in  his  name  as  ad- 
ministrator, as  one  of  the  plaintiffs. 

Wherefore,  your  petitioner  prays  for 
an  order  requiring  the  said  (representa« 
tive)  to  join  your  petitioner  in  an  ap- 
plication to  have  the  said  action  re- 
vived  and  continued  in  the  name  of 
the  said  (representative)  as  administra- 
tor as  aforesaid,  and  this  petitioner  as 
plaintiff,  by  a  certain  time  therein  to 
be  specified;  or  that  your  petitioner  be 
allowed  to  take  such  proceedings  as 
may  be  necessary  to  revive  and  con- 
tinue said  action,  making  the  said  (rep- 
resentative) administrator  as  aforesaid, 
a  party  defendant  in  said  action.  (Ver- 
ification, as  in  IV,  C.)  2  Abb.  Forms 
226. 

J.  Order  hy  Consent,  Suhstitutinff 
Executors,  Without  Prejudice  to 
Proceedings  Already  Had. 

On  reading  and  filing  the  affidavit  of 
M.  K.,  showing  the  death  of  A.  B., 
the  plaintiff  in  the  above  entitled  a^ 
tion,  and  the  granting  of  letters  testa- 
mentary, under  and  by  virtue  of  his 
last  -will  and  testament,  to  C  D.  and 
E.   F.,   by   the   surrogate   of  ■■ 

county,  and  on  motion  of  M.  N..  plain- 
tiff's attorney  *  (the  defendant's  at- 
torney consenting  thereto): 

Ordered,  that  this  action  be  and  the 
same  is  hereby  revived  and  continued 
in  the  name  of  the  said  C.  D.  and 
E.  F.,  executors  of  the  last  will  and 
testament  of  A.  B.,  deceased,  as  plain- 
tiffs; and  that  the  said  '  executors  be 
and  they  hereby  are  substituted  as 
plaintiffs  in  the  place  and  stead  of 
the  said  A.  B.,  deceased,  and  that  such 
revivor  and  continuance  be  without 
prejudice  to  any  of  the  proceedings  al- 
ready had  in  this  action.  2  Abb. 
Forms  226. 

K.    Petiti&n  hy  Defendant  To  Bevint 
Action,  Plaintiff  Dead. 
To  the  supreme  court  held  in  and  for 

the  county  of  . 

The  petition  of  T.  Z.,  defendant  above 
named,  shows  to  this  court: 

I.  That,  on  or  about  the  — ^-^— 

day  of ,  18 ,  A.  B.,  above 

named,  commenced  an  action  in  this 
court  against  this  defendant  for  (here 
state  the  cause  of  action,  and  its  eon* 
dition). 

II.  That,  as  the  petitioner  is  in- 
formed and  believes,  A.  B.,  plaintiff 
above  named,  died  on.  or  about  tho 
day  of  —  last,  haTiBg 
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first  made  and  published  his  last  will 
and  testament  in  due  form  of  law,  by 
which,  among  other  things,  he  appointed 

C.  D.  and  £.  F.  his  executors;  that 
they  have  proved  said  will,  and  taken 
upon  themselves  the  execution  there- 
of; but,  to  the  best  of  your  petition- 
er's  information  and  belief,  *  have 
failed  to  make  any  application  to  have 
the  above  entitled  action  continued  by 
them  as  plaintiffs. 

Wherefore,  your  petitioner  prays  that 
the  above  entitled  action  may  be  con< 
tinned  in  their  names,  or  that  the  com- 
plaint herein  be  dismissed,  so  far  as 
their  interests  are  concerned,  and  that 
your  petitioner  have  judgment  there- 
upon against  the  said  C.  D.  and  E.  F., 
as  executors  as  aforesaid,  for  the  costs 
of  such  action;  or  for  such  other  order 
as  may  be  just.  (Verification  as  in 
IV,  C.)     2  Abb.  Forms  227. 

L.  Order  To  Show  Cause  on  Peti' 
tion   by  Defendant  To  Bevive, 

On  the  within  petition,  let  the  plain- 
tiffs show  cause  at  a  special  term,  to 

be   held  at  ,  on  the  -^— 

day   of  ,   18 ,  at  

o'clock  in  the  forenoon,  why  the  above 
entitled  action  should  not  be  continued 
in  the  names  of  C.  D.  and  E.  F.,  ex- 
ecutors above  named,  or  the'  complaint 
herein  be  dismissed,  so  far  as  the  in- 
terests of  said  executors  are  concerned, 
with  costs  (or,  why  the  petition  should 
not  be  granted).     2  Abb.  Forms  228. 

M,    Order  on  Petition  hy  Defendant 

To  Bevive,  Absolute, 
(As  in  IV,  G,  to  the  *,  continuing): 
Ordered,  that  the  above  entitled  ac- 
tion be  continued  in  the  names  of  0. 

D.  and  E.  F.  as  executors  of  A.  B., 
plaintiff  above  named  (or.  that  the  com- 
plaint herein  be  dismissed  so  far  as 
the  interests  of  0.  D.  and  E.  F.,  ex- 
ecutors of  A.  B.,  plaintiff  above  named, 
are  concerned;  and  •that  the  defend- 
ant have  leave  to  enter  judgment 
against  said  C.  D.  and  E.  F.,  as  ex- 
ecutors, for  the  costs  of  the  action, 
with dollars  costs  of  this  mo- 
tion.    2  Abb.  Forms  228. 

N.    Order  on  Petition  by  Defendant 

To  Bevive,  Alternative, 
(As  in  IV,  G,  to  the  *,  continuing): 
Ordered,  that  the  said  0.  D.,  ex- 
ecutor as  aforesaid,  revive  aiid  con- 
tinue said  action,  by  filing  and  serv- 
ing a  supplemental  complaint  therein, 
within  twenty  days  after  service  of  a 
copy  of  this  order;  or  that, ^ in  default 


thereof,  the  complaint  in  said  action 
be  dismissed,  and  the  defendant  have 
leave  to  enter  judgment  against  the 
said  C.  D.,  executor,  as  aforesaid,  for 
the  costs  of  such  action.  2  Abb.  Forms 
229. 

0.  Affidavit  on  Hotion  To  Abate  Ao- 

tion,  "Unless  Bevived, 

T.  Z.,  being  duly  sworn,  says; 

1.  That  he  is  the  defendant  in  the 
above  entitled  action. 

II.  That  this  action  is  brought  to 
recover  (state  nature  and  object  of  ac- 
tion briefly,  and  the  condition  of  the 
cause). 

III.  That,  as  deponent  is  informed 
and  believes  (after  issue  was  joined), 
in  this  action,  to-wit,  on  the  * 

day    of  ,    18 ,    the    above 

named  plaintiff  died,  having  first  made 
and  published  his  last  will  and  testa- 
ment, by  which  he  appointed  C.  D.,  of 
,  his  sole  executor. 

IV.  That  letters  testamentary  have 
been  duly  made  and  issued  by  the  sur- 
rogate of  to  the  said  C.  D., 

who  has  accepted  the  same,  and  en- 
tered upon  the  duties  of  his  office.  2 
Abb.  Forms  229. 

P.    Notice  of  Motion  To  Abate  Ao- 

tion  Unless  Bevived, 
Please  take  notice,  that  on  the  affi- 
davit  of  which   a   copy    is    herewith 
served,  the  undersigned  will  move  the 
court,  at  a  special  term  to  be  held  at 

,     on    the    day     of 

y   18 ,  at  o'clock 


in  the 


noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  *  to 
require  this  action  to  be  revived  and 
continued  by  the  executor  of  the  above- 
named  A.  B.,  deceased,  as  plaintiff  here- 
in, within  a  time  to  bjB  fixed  by  the 
court,  or  that,  in  default  thereof,  the 
action  shall  be  deemed  abated;  or  for 
such  other  relief  as  may  be  just.  2 
Abb.  Forms  229. 

Q.    Order  Abating  Action,  UnUsa  Be* 

vived, 
(As  in  IV,  J,  to  the  *,  continuing): 
Ordered,  that  C.  D.,  executor  of  the 
above  named  A.  B.,  deceased,  be  at 
liberty  to  continue  this  action  as  plain- 
tiff therein  in  place  of  the  said  A.  B., 
and  that  in  the  event  of  his  failure  to 
appear  and  proceed  therein  as  such, 
within  months   after  service 


of  a  copy  of  this  order  upon  , 

this  action  be  deemed  abated.    2  Abb. 
Forms  230. 
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R.     Notice  of  Motion  of  Plaintiff  on 
Death  or  DtaahUity  of  Defend- 
ant, 
(As  in  rv,  P,  to  the  *,  continuing): 
For  an  order  directing  the  above  en- 
titled  action  to   be   continued   against 
C.  D.  and  E.  F.,  as  executors  of  the 
last  will  and  testament  of  (or,  admin- 
istrators of  the  estate  of,  or,  heirs  of) 
T.  Z.,  defendant  above  named,  deceased, 
in  the  place  of  said  deceased  defend- 
ant; and  granting  leave  to  this  plain- 
tiff to  amend  the  complaint  herein  as 
he   shall   be   advised,   and   such    other 
relief  as  may  be  just.    2  Abb.  Forms 
230. 

S.  Affidavit  on  Motion  of  Plaintiff  on 
Death  or  Disability  of  Defend- 
ant. 

A.  B.,  being  duly  sworn,  says: 

I.  That   on  or   about   the  ■ 

day  of ,  18 ,  he  commenced 

aix  action  in  this  court  against  the  de- 
fendant above  named  for  (state  the 
cause  of  the  action,  and  its  condition, 
as  in  IV,  B). 

II.  That,  as  deponent  is  informed 
And   believes,    said   defendant   died   on 

or  about  the day  of  

last,  having  first  duly  made  and  pub- 
lished his  last  will  and  testament,  by 
which,  among  other  things,  he  appointed 
L.  M,  and  N.  O.  his  executors,  who 
have  proved  said  will;  and  that  letters 
testamentary  thereon  have  been  dul^ 
issued    to    them    by    the   surrogate    of 

the  county  of ,  and  they  have 

undertaken   tlie  execution  thereof. 

(For  statement  as  to  an  administra- 
tor or  heir,  see  IV,  E.) 

m.  That  said  action  is  still  pending 
and  undetermined,  and  no  proceedings 
to  continue  it  have  been  taken,  to  the 
knowledge  of  the  deponent.  2  Abb. 
Forms  231. 

T.  Order  of  Revivor  on  Motion^  of 
Plaintiff  on  Death  or  Disability 
of  Defendant, 

On  reading  and  filing  the  affidavit  of 
M.  N.  (and  proof  of  due  service  of 
notice),  and  on  motion  of  M.  N.,  after 
hearing  O.  P.  (or,  no  one  appearing) 
in  opposition: 

Ordered,  that  0.  D.  and  E.  F.,  ex« 
ecutors  of  T.  Z.,  defendant  above 
named,  appear  and  answer  the  com" 
plaint  herein  within  eighty  days  from 
the  service  of  a  copy  of  this  order  up- 
on them;  or  that,  in  default  thereof, 
the  plaintiff  may  apply  to  tbe  court  for 
an. order  entering  their  appearance,  and 


directing  the  action  to  stand  reviTed 
and  continued  against  them  as  ezeca- 
tors  of  said  Y.  Z.,  and  that  the  an- 
swer of  said  X.  T.,  be  then  deemed 
the  answer  of  said  exeentors  (or,  if  no 
answer  had  been  put  in,  and  tfant  be 
then  have  judgment  for  failure  to 
answer).    2  Abb.  Forma  231. 

n.  Affidavit  on  Attachment  and  Death 
of  Defendant  Before  PubUca- 
tion  Completed. 

(Commencement  as  in  other  easesy  and 
stating  the  nature  of  the  cause  of 
action.) 

L     That   on   the  day     of 

,  18 ,  he  eommeneed  pro- 
ceedings for  the  purpose  of  brin^^ng 
thereon  an  action  against  the  defend- 
ant T.  Z.,  by  publication  of  the  sum- 
mons against  him,  pursuant  to  the  pro- 
visions of  the  statute,  the  said  defend- 
ant being  a  non-resident  of  the  stmte 
of  New  York,  and  residing  in  the  to^rn 
of ,  in  the  state  of ^- 

n.  That  during  the  time  of  saeb 
publication,  deponent  procured  an  mt- 
tachment  to  be  issued  in  his  favor,  in 
said  action,  a^inst  the  said  Y.  Z.; 
upon  which,  during  the  lifetime  of  the 
said  Y.  Z.,  the  sheriff  of  the  county  of 
'  seized  a  large  quantity  of 
goods,  the  property  of  the  said  Y.  Z^ 

of  the  value  of  dollars;  and 

after  the  said  goods  were  so  seized 
by  the  said  sheriff,  and  before  the  said 
publication  was  completed,  the  said  T. 
Z.  died,  on  or  about  the  '  day 

of  ,  18 . 

(Allege  appointment  of  executor,  ete., 
see  IV,  E,  and  conclude  as  in  other 
cases.)     2  Abb.  Forms  232. 

Y.    Order  on  Attachment  and  Death 

of  Defendant  Before  PubKea- 
tion  Completed. 
(Commencement  as  in  IV,  T.) 
Ordered  that  plaintiff  have  leave  to 
proceed  against  C.  D.,  the  executor  of 
said   Y.   Z.,   deceased,   by  the   service 
of   summons  and   complaint  upon   him 
as  the  defendant  herein;  and  that  the 
proceedings   by   attachment   stand    re- 
vived  and   continued   in   the  name  of 
said   executor   as   defendant.     2   Abb. 
Forms  232. 

W.    Stipulation    in    Action    Againtt 

Corporation,   on   Expiration   of 

Charter,  To  Bevive  in  Xame  of 

New  Corporation. 

The   act   of  incorporation  by  which 

the  defendants,  the  president,  directors 
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and  company  of  the  Bank  of  A.,  were 
incorporated,  having  expired  by  its  own 
limitation  since  this  action  was  com- 
menced, and  the  Bank  of  A.  having  suC' 
ceeded  to  the  rights  and  liabilities  of 
the  defendants  touching  the  subject- 
matter  of  this  action,  it  is  therefore 
stipulated  that  the  action  be  continued 
against  the  Bank  of  A.,  without  preju- 
dice to  the  rights  of  either  party  on 
the  merits,  and  that  an  order  of  the 
court  may  at  an^  time  be  entered  by 
either  party  to  this  effect.  2  Abb. 
Forms  233. 


BEWABD& 

L     Declaration   for   Beward  In   Civil 

Case,  1099 
n.    Declaration  for  Beward  in  Cdminal 

Case,  1099 
UL    Complaint  for  Beward  in  Criminal 

Case,  1100 

I,    Declaration  for  Beward  Defendant 
Advertised  He  Would    Give    in 

Civil  Caae. 
For  that  whereas,  before  and  at  the 
time  of  the  making  the  promise  and 
undertaking  of  the  said  defendant 
hereinafter  next  mentioned,  he  the  said 
defendant  was  one  of  the  bailiffs  of 
the  sheriff  of  Middlesex,  to-wit,  at, 
etc.,  and  whereas  also  beifore  the  time 
of  .the  making  of  the  said  promise 
and  undertaking,  one  E.  F.  had  been 
arrested,  and  was  in  custody  of  the 
said  defendant  as  such  bailiff  as  afore- 
said, for  debt,  to-wit,  at,  etc.  And  where- 
as also  before  the  time  of  the  making  of 
the  said  promise  and  undertaking,  the 
said  E.  F.  had  escaped  out  of  the  cus- 
tody  of  the  said  defendant,  so  being  such 
bailiff  as  aforesaid,  and  the  said  de- 
fendant was  desirous  of  apprehending 
and  retaking  the  said  E.  F.,  to-wit,  at, 
etc.,  aforesaid;  and  thereupon,  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, in  consideration  that  any  person 
would  apprehend  the  said  E.  F.  or  by 
any  private  information,  or  otherwise, 
be  the  means  of  apprehending  or  causing 
him  to  be  apprehended  and  delivered 
into  the  custody  of  the  said  defendant, 
he  the  said  defendant  undertook,  and 
then  and  there  ifaithfully  promised,  up- 
on such  apprehending  and  delivery  of 
the  said  E.  F.  into  the  custody  of  him 
the  said  defendant,  to  pay  to  such  per- 
son who  should  apprehend,  or  cause  to 
be  apprehended,  the  said  E.  F.  a  re- 
ward of  1001.    And  the  said  plaintiff 


avers,  that  afterwards,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  he  the  said  plain- 
tiff took  and  apprehended  the  said 
E.  F.  and  afterwards,  to-wit,  on,  etc., 
last  aforesaid,  at,  etc.,  aforesaid,  de- 
livered him  into  the  custody  of  the 
said  defendant,  by  reason  whereof  the 
said  defendant  then  and  there  became 
liable  to  pay,  and  ought  to  have  paid 
to  the  said  plaintiff,  the  aforesaid  re- 
ward of  1001.,  to-wit,  at,  etc.,  afore- 
said. (Add  other  counts  according  to 
circumstances.)     2  Chit.  PI.  257. 

n.    Declaration  for  Beward  Advertia- 
'   ing  for  Diecovery  of  Offender. 

For  that  whereas  the  said  defend- 
ant, to-wit,  on,  etc.  (day  of  publica- 
tion or  about  it),  at,  etc.  (venue) 
printed  and  published. a  certain  adver- 
tisement, stating  (here  set  out  the  adver- 
tisement in  the  past  tense,  as  thus); 
that  one  A.  S.  had  then  lately  de- 
frauded the  said  defendant  and  other 
people  of  money,  wearing  apparel,  and 
table  linen  and  other  things  of  value, 
to  a  great  amount,  and  the  said  de- 
fendant did  thereby  then  and  there  un- 
dertake and  faithfully  promise,  that  if 
any  person  would  discover  the  said  A« 
S.  so  that  she  might  be  brought  to  jus- 
tice, such  person  should  receive  201,  re- 
ward of  the  said  defendant;  and  the 
said  plaintiff  in  fact  saith,  that  he, 
confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  aforesaid, 
did  discover  the  said  A.  8.  to  the  said 
defendant;  and  the  said  A.  8.  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  "was  com- 
mitted to  the  custody  of  the  keeper  of 
the  gaol  at  (Worcester),  to  answer  for 
the  said  offense,  whereof  the  said  de- 
fendant afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  had  notice,  and  by  reason 
of  the  premises  the  said  defendant  be- 
came liable  to  pay  the  said  sum  of  20Z. 
to  the  said  plaintiff,  when  he  the  said 
defendant  should  be  thereunto  after- 
wards requested.  ^And  whereas  also, 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  _( venue)  aforesaid, 
in  consideration  that  the  said  plaintiff, 
at  the  special  instance  and  request  of 
the  said  defendant  had  before  that 
time  caused  and  procured  one  A.  8. 
who  then  and  there  was  charged  by 
the  said  defendant  to  have  then  lately 
defrauded  the  said  defendant  and  other 
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people  of  money,  wearing  apparel,  ta- 
ble linen,  and  other  things  of  value,  to 
a  great  amount,  to  be  taken  into  eus- 
lodj,  to  be  detained  in  custody  by 
the  said  defendant  to  answer  the  said 
last-mentioned  charge,  lie  the  said  de- 
fendant afterwards,  to- wit,  on  the 
same  day  and  year  aforesaid,  at,  etc. 
(venue)  aforesaid,  undertook,  and  to 
the  said  plaintiff  faithfully  promised  to 
pay  him  the  said  sum  of  201.  of  lawful 
money  of  Great  Britain,  whenever 
afterwards  he  the  said  defendant  should 
be  thereunto  reauested.  (Add  counts 
for  work  and  labor,  and  journeys, 
money  paid,  accounts  stated,  and 
breach.)     2  Cfhit.  PI.  257. 

m.     Oomplaint  for  Reward,  Orimlnal 
Oaae. 

"William  M.  Souger,  Joseph  A.  Du- 
Bois    and    Samuel    McDavidson,    plain- 
tiffs   in    the    above    entitled    cause    ot 
action,  complain  of  James  F.  Hayden, 
and  say,  that  on  the*  15th  day  of  Sep- 
tember, 1874,  at  and  in  said  (county), 
one  Robert  Hewey  shot  at  and  against 
said    defendant,   with   a   pistol    loaded 
with  powder  and  leaden  shot,  then  and 
thereby  wounding  said  James  F.  Hay- 
den; that  immediately  after  said  shoot- 
ing of  defendant,  by  said  Hewey,  he, 
the  said  Hewey,  fled  and  escaped  from 
this    county;    that   thereupon   the    said 
defendant    offered    and    promised    any 
person  or  persons  a  reward  of  one  hun- 
dred dollars,  whoever  would  apprehend 
and   take    into    custody    said    Robert 
Hewey,  so  that  he  might  be  dealt  with 
according  to  law;  that  plaintiffs,  after 
hearing  'of   the   offer    and   promise    of 
said    reward    by    said    defendant,    and 
plaintiffs     rel3ring     upon     defendant's 
promise  and  offer  of  said  reward,  im- 
mediately procured  horses  and  vehicles, 
and  entered  upon  search  of  said  Rob- 
ert Hewey;   that   on   the   17th   day   of 
September,  *  1874,     in    the    county    of 
Montgomery    and    State    of    Indiana^ 
plaintiffs  arrested   and   took   into   cus- 
tody   the     said    Robert     Hewey,     and 
brought  him  forthwith  to  this  county, 
and  guarded  him  before  and  after  bis 
preliminary  examination  before  Frank- 
lin Bice,  justice  of  the  peace  of  said 
county,   for   said   shooting;    and    after 
said       examination,       conducted       and 
guarded   said   Hewey   to   the   town   of 
Covington   and   delivered   him   over  in 
(to)   the  hands  of  the  sheriff  of  said 
county,  who  lodged  said  Hewey  in  the 
jail  of  said  county,  where  he  remains 


at  the  commencement  of  this  action; 
that  after  the  services  performed  by 
the  plaintiffs,  for  defendant,  as  set 
forth  above,  the  defendant  refused  and 
still  refuses,  although  requested,  to  pay 
plaintiffs  the  one  hundred  dollars,  as 
defendant  promised  and  agreed  to  do. 
Wherefore,"  etc.  Hayden  v.  Soager,  56 
Ind.  43. 
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DX    Ckmnt  on  Seistn  of 

Father,  1101 
rv.   Covmt  on  Demandant's  Own 
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L  Praecipe  for  Writ  at  Suit  of  Hus- 
band and  Wife. 
Berkshire,  to-wit— Command  C.  D. 
(the  tenant  of  the  freehold),  that  just- 
ly and  without  delay,  she  render  to 
A.  B.  and  E.  his  wife  (four  messuages, 
four  gardens,  and  four  acres  of  land), 
with  the  appurtenances,  in  the  pariah 
of  T.  in  Berkshire,  which  they  claim 
to  be  the  right  and  inheritance  of  the 

said    E.     Returnable    on   (a 

general  return  day).     3  Chit.  PL  1355. 

n.    Writ  of  Blgbt 

William  the  Fourth,  by  the  graee   of 
Qod,    of    the     United    Kingdom     of 
Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  etc.,  to  the  sheriff 
of  (Sussex),  greeting: 
Command  C.  D.  that  justly  and  with- 
out delay,  he  render  unto  A.  B.   (one 
piece  of  garden  ground,  containing  in 
length  59  feet,  and  in  breadth  27  feet, 
and  one  curtilage),  with  the  appurte- 
nances in  the  borough  of  H.  which  the 
said  A.  B.  claims  to  be  his  right  and 
inheritance,  and  to  hold  of  us  in  chief, 
and  whereof  he  complains  that  the  said 
C.  D.  unjustly  deforces   him,  and  un- 
less  he  shall   do  so;   and   if  the  said 
A.  B.  shall  give  you  security  to  prose- 
cute his  claim,  then  summons,  by  good 
summoners,  the  said  C.  D.  that  he  be 
before  our  justices  at  Westminster,  on 

(a   general    return    day),   to 

show  wherefore  he  hath  done  it,  and 
have  you  there  the  sumtaioners  and  this 
writ.  Witness  ourselves  at  Westmin- 
ster, on  the day  of , 

in  the year  of  our  reign.  Be- 
cause C.  D.  of  N.  chief  lord  of  that 
fee,  hath  thereof  remitted  to  as  his 
court.     3   Chit.  PI.  1355. 
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m.    Count  on  Seisin  of  Demandant's 
Father. 

Sussex,    to-wit.     A.   B.,    esquire,   by 
',  his  attorney,  demands  against 


C  D.  (one  piece  of  garden  ground, 
containing  in  length  fifty-nine  feet, 
and  in  breadth  twenty-seven  feet,  and 
one  curtilage),  with  the  appurtenances, 

in    the   borough    of   ,    as    his 

right  and  inheritance,  by  the  writ  of 
the  lord  the  now  king  of  right,  and 
thereupon  the  said  A.  B.  says,  that 
E.  F.,  esquire,  deceased,  the  late  father 
of  the  said  A.  B.  was  seized  of  the 
piece  of  garden  ground  and  curtilage 
aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  lord 
George  the  Third,  late  king  of  Great 
Britain,  to-wit,  within  sixty  years  now 
last  past,  by  taking  the  esplees  there- 
of to  the  value,  etc.,  and  from  the  said 
E.  F.  the  right  descended  to  the  said 
A.  B.  who  now  demands  the  same  as 
son  and  heir  of  the  said  E.  F.,  and 
that  such  is  his  right  he  offers,  etc.  3 
Chit.  PI.  1360. 

IV.     Connt  in  Writ  of  Blgbt  on  De- 
mandant's Own  Seisin* 


-,  to-wit.    A.  B., 


by 

f  his  attorney,  demands  against 

C.   I>.   (the  premises,  as  in  the  writ) 

in   the   county  of  ,  which   he 

the  said  A.  B.  claims  to  be  the  right 
and  inheritance  of  him  the  said  A.  B. 
by  writ  of  our  said  lord  the  king  of 
right,  and  whereupon  he  says,  that  he 
himself  was  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right,  in 
the  time  of  peace,  in  the  time  of  our 
present  sovereign  lord  the  king,  to-wit, 
within  thirty  years  last  past,  by  taking 
the  esplees  thereof  to  the  value,  etc., 
and  that  such  is  his  right  he  offers, 
etc.    3  Chit.  PI.  1359. 

Note, — ^For  forms  of  full  procedure 
in  writ  of  right,  see  3  Chit.  PI.  1355- 
1387. 
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L   Indictment^  Obstmcting  Justice,  1101 
n.     Indictment^  Assault  and  Battery, 

1101 

m.    Indictment,  Pnrsnlng  for  Purpose 
of  Assaulting,  1102 

IV.   Indictment  for  Biot,  ICaldng  Noise 
and  Tumulty  1102 


V.  Indictment^    Making    Noise    and 

Tumult  and  Destroying  Property, 
1102 

VI.  Indictment,  Charivari,  1103 

L     Indictment  for    Biot,    Obstructing 
Justice. 

**The  defendant,  together  with 
divers  others,  to  the  number  of  ten, 
on,  at,  otc,  with  force  and  arms,  did 
unlawfully,  riotously,  routously  and  in 
a  violent  and  tumultuous  manner  as- 
semble to  disturb  the  peace  of  the 
state,  and  being  so  then  and  there  as- 
sembled, did  unlawfully,  riotously,  rout- 
ously and  in  a  violent  and  tumultuous 
manner  then  and  there  disturb,  ob- 
struct, hinder  and  break  up  a  justice's 
court,  then  and  there  held  before 
Joseph  Barrett,  one  of  the  justices  of 
the  peace  within  and  for  the  county  of 
Somerset  aforesaid,  to  the  terror  and 
disturbance  of  others  of  the  good  peo- 
ple of  the  said  state,  against  the 
peace  of  the  said  state  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided.''  State 
r.  Boies,  34  Me.  235. 

n.    Indictment  for  Biot^  With  Assault 
and  Beating  (a).     . 

''That  Sampson  Ii.  Bussell,  of  Ports- 
mouth, in  the  county  of  Rockingham 
aforesaid,  yeoman,  Augustus  A.  Wal- 
den,  of  Portsmouth,  in  said  county, 
yeoman,  Bichards  Walden,  qf  Ports- 
mouth, in  said  county,  yeoman,  and 
Richard  Smart,  of  Portsmouth,  in  said 
county,  yeoman,  together  with  divers 
other  evil  disposed  persons  to  the  num- 
ber of  ten,  to  the  jurors  aforesaid,  as 
yet  unknown,  on  the  sixteenth  day  of 
July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
three,  at  Portsmouth,  in  the  county  of 
Rockingham  aforesaid,  with  force  and 
arms,  did  unlawfully,  riotously  and 
routously  assemble  and  gather  together, 
to  disturb  the  peace  of  said  state; 
and,  being  then  and  there  so  assembled, 
and  gathered  together,  in  and  upon 
one  Frank  B.  Johnson,  unlawfully,  riot- 
ously and  routously  did  make  an  as- 
sault, and  him,  the  said  Frank  B. 
Johnson,  did  then  and  there  unlaw- 
fully, riotously  and  routously  beat, 
wound  and  ill-treat,  so  that  his  life 
was  thereby  greatly  endangered,  and 
other  wrongs  then  and  there  unlawful- 
ly, riotously  and  routously  did  and 
committed;  to  the  great  damage  of  him, 
the    said    Frank   B.    Johnson;    to    the 
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great  terror  of  the  people;,  contrary," 
etc.    State  r.  Bussell,  45  N.  H.  83. 

Indictment  for  Biot,  With  Assault  and 
Beating  (6). 
That  Luther- Berritt,  Sylvester  Cross, 
True  Spiller,  Simeon  Oordon  and  Chase 
Clifford,  all  of  Bridgewater,  in  the 
county  of  Grafton,  in  this  state,  to- 
gether with  divers  other  evil  disposed 
persons,  to  the  number  of  ten,  whose 
names  are  to  the  jurors  unknown,  on 
the  fifth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  forty-five,  at  New  Hamrpton, 
in  the  county  of  Belknap,  with  force 
and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  and  gather  together, 
to  disturb  the  peace  of  the  state;  and 
being  then  and  there  so. assembled  and 
gathered  together,  upon  the  bodies  of 
one  John  Shaw  and  Sylvester  Shaw, 
then  and  there,  in  the  peace  of  God 
and  said  state  being,  did  make  an  as- 
sault, and  them,  the  said  John  Shaw 
and  Sylvester  Shaw,  did  then  and  there 
unlawfully,  riotously  and  routously 
beat,  wound  and  ill-treat,  so  that  their 
lives  were  greatly  endangered,  and 
other  wrongs  and  injuries,  then  and 
there  unlawfully,  riotously  and  rout- 
ously, to  the  said  John  Shaw  and  Syl- 
vester Shaw,  they,  the  said  Luther 
Berritt,  Sylvester  Cross,  True  Spiller, 
Simeon  Gordon  and  Chase  Clifford  did, 
contrary  to  the  form  of  the  statute,  etc. 
State  V,  Berritt,  17  N.  H.  268. 

HI.  Indictment  for  Blot,  Pursuing  for 
Purpoao  of  Aaaaulting. 
"Unlawfully,  violently,  riotously  and 
tumultuously  assemble  and  gathered  to- 
gether to  disturb  the  peace,"  etc.,  and 
being  so  then  and  there  assembled  to- 
gether, did  then  and  there  make  great 
noises,  riot,,  tumult  and  disturbance, 
and  then  and  there  unlawfully,  vio- 
lently, routously,  tumultuously  remained 
and  continued  together  making  such 
noise,"  etc.,  "for  the  space  of  a  half 
hour  or  more,  and  being  so  assembled 
together  for  the  purpose  aforesaid,  with 
sticks  and  stones,  did  follow  and  pur- 
sue one  David  Tallent  for  the  purpose 
of  assaulting  and  beating  him*  the  said 
David  Tallent,"  etc.,  to  his  great  ter- 
ror, etc.     State  t*.  York,  70  N.  C.  66. 

IV.    Indietment  for  Blot,  Majdng  Noise 
and  Tumult. 
Middlesex,  to- wit:  The  jurors  for  our 
lady   the   queen   upon    their   oath    pre- 
sent, that  J.  S.,  late  of  the  parish  of 


B.,  in  the  county  of  M,,  laborer,  J.  W., 
late  of  the  same,  carpenter,  K  W.,  late 
of  the  same,  yeoman,  together  with 
divers  other  evil-disposed  persons^  to 
the  number  of  fifty  and  more,  to  the 
jurors  aforesaid  unknown,  on  the  third 
day  of  August,  in  the  fourth  year  of 
the  reign  of  our  sovereign  lady  Vic- 
toria, with  force  and  arms,  to-wit,  with 
sticks,  staves,  and  other  offensive 
weapons,  at  the  parish  aforesaid,  un- 
lawfully, riotously,  and  routously  did 
assemble  and  gather  together  to  dis- 
turb the  peace  of  our  said  lady  the 
queen,  and  being  so  assembled  and 
gathered  together,  armed  as  last  afore- 
said, did  then  and  there  onlawfolly, 
riotously,  and  routously  make  a  great 
noise,  riot,  and  disturbance,  and  did 
then  and  there  remain  and  continued 
arn\ed  as  last  aforesaid,  making  such 
noise,  riot,  and  disturbance,  for  the 
space  of  an  hour  and  more  then  next 
following,  to  the  groat  disturbance  and 
terror  not  only  of  the  liege  subjects  oi 
our  said  lady  the  queen  there  being  and 
residing,  but  of  all  other  liega  subjects 
of  our  said  lady  the  queen  then  passing 
and  repassing  in  and  along  the  queen's 
common  highway  there;  in  contempt  of 
our  said  lady  the  queen  and  her  laws, 
to  the  evil'  example  of  all  others  in 
the  like  case  offending,  and  against  the 
peace  of  our  lady  the  queen,  her  erown 
and  dignity.    Archb.  Or.  PI.  592. 

V.  Indictment  for  Blot,  Malrfiig  Koise 
and  Tumult  and  Destroying 
Property. 
The  first  count  charged  that  the  de- 
fendants on,  etc.,  at  the  county  of 
Washington,  did  unlawfully,  riotously, 
routously,  and  tumultuously  assemble 
and  gather  together,  to  disturb  the 
peace  of  the  United  States  in  the  said 
county;  and  being  so  then  and  there  as- 
sembled and  met  together,  did  then 
and  there  make  great  noises,  riot,  tu- 
mult, and  disturbance;  and  then  and 
there  unlawfully,  riotously,  routously, 
and  tumultuously  surround  and  enter  the 
house  of  Snow  &  Walker,  and  destroy 
their  goods,  etc.,  and  remain  and  con- 
tinue together  making  such  noises. 
riots,  tumults,  and  disturbances,  for  a 
long  space  of  time,  to-wit,  for  the  space 
of  Ave  hours  and  more,  then  next  fol- 
lowing to  the  great  terror  and  disturb- 
ance, not  only  of  the  good  citizens  of 
the  United  States  in  the  said  county, 
but  of  all  other  good  citizens  of  th^ 
United  States  in  the  said  county  there 
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{Missing  and  repassing,  in  and  along  the 
public  streets  and  common  highways 
there,  in  contempt  of  the  laws  and 
against  the  peace  and  government  of 
the  United  States.  United  States  i^. 
Fenwick,  4  Cranch.  C.  0.  675,  25  i?'ed. 
Cas.  No.  15,086. 

VL    Indictment  for  Biot^  OhariyaxL 

The  indictment  charged  that,  on  the 
30th  day  of  October,  1879,  in  Grant 
county,  Indiana,  the  appellees,  John  H. 
Brown,  David  Line  and  James  Snyder, 
and  four  other  named  defendants,  "to- 
gether with  other  persons  whose  names 
are  to  the  grand  jurors  unknown,  did 
then  and  there  unlawfully,  riotously 
and  in  a  violent  and  tumultuous  manner, 
assemble  and  gather  themselves  to- 
gether, with  force  and  arms,  to- wit, 
clubs,  bells,  trumpets,  tin  pans  and 
cannon,  and  other  weapons,  and  then 
and  there  Unlawfully  and  riotously,  and 
in  a  violent  and  tumultuous  manner, 
made  a  great  noise,  tumult  and  disturb- 
ance, and  then  and  there  continued  the 
same  for  half  an  hour  or  more. ' '  State 
r.  Brown,  69  Ind.  95. 


I.    Ind!lctmaitfl^  1103 

A.  On  Highway,  1103 

B.  In  Dwelling  House,  1103 

C.  Assault  With  Intent,  1103 

D.  Assault  With  Weapon,  1104 

CROSS-EEFEBENCES : 
Post-Office: 

Indictment  for  Bobbing  Mail; 
Indictment  for  Assisting  in  Bobbing 
Mail. 

B  AILROADS : 

Indictment     for     Attempted      Train 
Bobbery. 

.  I.     IndictmentB. 

A.     Indictment  for  Bohhery  on  High' 

way. 
That  A.  O.,  late  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  in  the 
king's  highway,  there,  in  and  upon 
one  A.  J.  in  the  peace  of  God  and  of 
our  said  lord  the  king  then  and  there 
being,  feloniously  did  make  an  assault, 
and  him  the  said  A.  J.  in  bodily  fear 
and  danger  of  his  life  in  the  highway 
aforesaid,  then  and  there  feloniously 
did  put,  and  one  gold  watch,  of  the 
value  of  eighteen  pounds  of  the  goods 
and  chattels  of  him  thq  said  A.  J. 
from  the  person  and  against  the  will 
of  the  said  A.  J.  in  the  highway  afore- 


said,* then  and  there  feloniously  and 
violently  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 
3  Chit.  Cr.  L.  806. 

B.  Indictment  for  Robbery  in  Dwell' 

ing  House. 
That  E.  L.,  late  of,  etc.,  and  H.  T., 
late  of,  etc.,  on,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaia,  in  the  dwell- 
ing house  of  one  J.  J.,  there  situate, 
in  and  upon  A.,  the  wife  of  the  said 
J.  J.,  in  the  peace  of  God  and  our  said 
lord  the  king,  then  and  there  being, 
feloniously  did  make  an  assault,  and 
her  the  said  A.,  in  bodily  fear  and 
danger  of  her  life,  in-  the  said  dwelling 
house,  then  and  there  feloniously  did 
put,  and  one  linen  pocket,  of  the  value 
of  one  penny,  and  three  pieces  of  gold 
coin  of  the  proper  coin  of  this  realm, 
called  guineas,  of  the  value  of  three 
pounds  and  three  shillings,  of  the  goods, 
chattels,  and  moneys  of  the  said  J.  J. 
from  the  person  and  against  the  will 
of  the  said  A.  in  the  dwelling  house 
aforesaid,  then  and  there  violently  and 
feloniously  did  steal,  take,  and  carry 
away,  against  the  peace,  etc.  3  Chit 
Cr.  L.  807. 

C.  Indictment,   Assault    With  Intent 

To  Sob  (a). 
Middlesex,  to- wit:  The  jurors  for 'our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  laborer,  on 
the  third  day  of  August,  in  the  nintli 
year  of  the  reign  of  our  sovereign 
lady  ATictoria  (or,  in  the  year  of  our 
Lord  ),  at  the  parish  afore- 
said, in  the  county  aforesaid,  with  force 
and  arms,  in  and  upon  one  J.  N.,  in 
the  peace  of  God  and  of  our  lady  the 
queen  then  and  there  being,  felonious- 
ly did  make  an  assault,  with  intent  the 
moneys,  goods,  and  chattels  of  the  said 
J.  N.,  from  the  person  and  against  the 
will  of  him  the  said  J.  N.,  then  and 
there  feloniously  and  violently  to  steal, 
take,  and  carry  away;  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  oi; 
our  lady  the  queen,  her  crown  and 
dignity.  This  form  of  indictment  was 
held  good  in  Beg  v.  Huxley,  C.  &  Mar. 
596;  it  need  not  in  terms  charge  an 
intent  to  rob  the  prosecutor.  Archb 
Cr.  PI.  262. 
hidictmentf    Assault     With    Intent     To 

Bob   (ft). 
In  and  upon  the  said  C.  D.,  unla^^ 
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fully,  maliciously,  and  feloniously,  did 
make  assault,  and  then  and  there  with 
menaces,  and  by  force,  maliciously  and 
feloniously,  did  demand  of  the  said  0. 

B.  two  guineas  of  the  lawful  gold  coin 
of  this  realm,  of  the  money  of  him  the 
said  C.  D,,  and  of  and  from  the  said 

C.  D.  with  felonious  intent,  the  said 
money  of  the  said  C.  D.  from  the  per- 
son and  against  the  will  of  the  said 
C.  D.  then  and  there  feloniously  and 
violently  to  steal,  take  and  carry  away 
3  Chit.  Or.  L.  809. 

Indictment,    Assault    With    Intent    To 
Boh  (c). 

That  W.  P.,  late  of,  etc.,  after  the 
first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and 
thirty-four,  to-wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  in  and  upon  one 
F.  B.  K.,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there 
being,  unlawfully,  maliciously,  and  fel- 
oniously did  make  an  assault,  and  that 
the  said  W.  F.  then  and  there  with 
menaces  and  by  force,  maliciously  and 
feloniously  did  demand  of  and  from 
the  said  F.  B.  K.  two  guineas  of  the 
lawful  gold  coin  of  this  realm,  of  the 
money  of  him  the  said  F.  B.  K.  with 
a  felonious  intent,  the  said  money  of 
the  said  F.  B.  K.  from  the  person 
and  against  the  will  of  the  said  F.  B. 
K.  then  and  there  feloniously  and  vio- 
lently to  steal,  take,  and  carry  away, 
against  the  form  of  the  statute,  etc., 
and  against  the  peace,  etc.  3  Chit.  Cr. 
L.  807,  808. 

D.    Indictment,  Assault  With  Weapon 
With  Intent  To  Boh, 

'With  force  and  arms,  at,  etc.,  in 
and  upon  C.  D.  in  the  peace  of  God 
and  of  our  said  lord  the  king,  then 
and  there  being,  unlawfully,  malicious- 
ly, and  feloniously,  did  make  an  as- 
sault with  a  certain  offensive  weapon, 
to-wit,  a  pistol,  which  he  the  said  A. 
B.  in  his  right  hand  then  and  there 
had  and  held,  with  a  felonious  intent, 
the  moneys  of  the  said  C.  D.  from 
the  person  and  against  the  will  of  the 
said  C.  D.  feloniously  and  violently  to 
steal,  take,  and  carry  away,  against 
the  form,  etc.,  and  against  the  peace, 
etc.  3  Ohit  Cr.  L.  809. 
SABBATH.— See    Sunday    and    Holi- 

DAYS. 

SALE  OF  LANDS  OF  MTNORS.— See 
Guardian  and  Ward.  | 


L     Declaratioii    In    Aaitumyit»    With 
Money  Coimti^  1105 

H,    Oomiilalnta,  1107 

A.  Against   Seller  for  Not   Deliver^ 

ing,  1107 

B.  Against  Seller  of  Stock  for  Aot 

Delivering,  1107 

C.  Against  Buyer  for  Bef using  Goods, 

1108 

D.  Against  Buyer,  Contract  Made  5jf 

Broker,   1108 

E.  On  Contract  to  BedeHver  or  Fay, 

1108 

F.  For  Deficiency  After  Besale,  1108 

G.  Sale  and  Delivery,  1109 

H.  Sale  and  Delivery  on  Account, 
1109 

L  Sale  and  Delivery,  Price  Agreed 
on,  1109 

J.  Sale,  Delivery  to  Third  Person, 
1109 

K.  Anticipating  Defense  of  Pay- 
ment, 1109 

L.  Anticipating  Defense  of  Unex- 
pired Credit,  1109 

M.  For  Necessities  to  Defendant's 
Wife,  1109 

N.  Against  Fraudulent  Buyer  Seek- 
ing Injunction,  1109 

Zn.    AnswezB,  1110 

A.  Denial  of  Sale,  1110 

B.  Denial  That  Credit  Has  Expired, 

1110 
0.    Agreed  To  Take  Note,  1110 

D.  Denial  of  Plaintiff's  Title,  1110 

E.  Alleging  Breach  of  Quality,  1110 

F.  Alleging  Breach  as    to    Delivery, 

1110 

G.  Not  Necessaries,  1110 

H.    Denial  of  Necessaries,  1110 

CROSS-BEFERENCES: 

Account  and  Accounting: 

Declaration  for  Not  Rendering  Jost 
Account  of  Sale  of  Goods. 

ASSIQNMKNTS: 

Complaint  by  Assignee  for  Price  of 
Stock  and  Fixtures  of  Store  and 
Good  Will  Agreed  To  Be  Paid  in 
Instalments. 
Assumpsit: 

Declaration  in  Assumpsit  for  Goods 
Sold  and  Delivered; 

Declaration,  Common  Counts  for 
Goods  Sold,  Work,  Labor  and  Mate- 
rials, With  Money  Counts. 
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Leclaration  and  Complaint: 

Complaint  Against   Bayer    for    Not 
Delivering  Note  for  Gooda. 
Fraud  and  Dxgeit: 

Declaration  for  False  Warranty  of 
Horse; 

Declaration  for  False  Warranty  of 
Cable; 

Declaration  for  Deceit  in  Selling 
Smaller  Quantity  of  Coal  Than 
Pretended; 

Declaration  for  Misrepresentation  as 
to  Quantity  of  Business; 

Complaint  for  Fraudulently  Deliver- 
ing Smaller  Quantity  Than  Agreed 
for; 

Complaint  Against  Seller  of  Chattels 
for  Fraudulently  Bepresenting  Them 
To  Be  His  Property; 

Complaint  for  Fraudulently  Obtain- 
ing Goods  on  Credit; 

Complaint  for  Fraudulently  Obtain- 
ing Credit  for  Another. 
Frauds,  Statute  of: 

Complaint,  Allegation  of  Part  Pay- 
ment Where  No  Memorandum; 

Answer,  6ale   of  Personal  Property. 

Guaranty: 

Complaint  on  Agreement  To  Be  An- 
swerable for  Goods  Sold  to  Third 
Person. 
Husband  and  Wms: 

Complaint  Against  Husband  and  Wife 
for  Goods  Sold  for  Her  Separate 
Estate. 
SPEanc  Performance: 

Decree  on  Bill  by  Vendor  To  Enforce 
Contract  for  Sale. 
Trover  Ain>  Conversion: 

Complaint  by  Seller  Against  Fraud- 
ulent  Buyer    of   Goods   for   Dam- 
ages for  Conversion. 
Vendor  and  PuRCfRAssR: 

Declaration,  Common  Count  for  Free- 
hold Sold; 

Declaration.  Common  Count  for  Lease- 
hold Sold; 

Declaration  Against  Vendor  for  Not 
Making  Good  Title; 

Complaint  for  Consideration  Money 
of  a  Conveyance; 

Complaint  for  Repayment  of  Deposit 
on  Contract  for  Purchase  of  Beal 
Estate,  Unfulfilled; 

Complaint  for  Breach  of  Contract, 
Purchaser  Against  Vendor; 

Complaint  for  Not  Conveying  and 
for  Bedelivery  of  Securities; 

Complaint,  Averment  of  Defendant's 
Rescission  as  Excuse  for  Plaintiff's 
Non-perfonnance; 

TO 


Complaint  on  Land  Contract  for  Not 
Purchasing; 

Complaint  Against  Purchaser  for  De- 
ficiency on  Resale; 

Complaint,  Averment  of  False  Rep- 
resentations by  Defendant  Which 
Prevented  Plaintiff  From  Fulfill- 
ing; 

Complaint  on  Grantee's  Covenant  To 
Build; 

Complaint  on  Covenant  Against 
Nuisances,  Deed  Executed  Only  by 
Grantor; 

Complaint  on  Covenant  To  Maintain 
Fence; 

Complaint  by  Vendor    Against    Ex- 
ecutor. 
Warranty: 

Declaration  on  Warranty  of  Horse; 

Declaration  on  False  Warranty  of 
Horse; 

Complaint  on  Warranty  of  Soundness 
of  Horse; 

Complaint  on  Warranty  on  Genuine- 
ness of  Note; 

Complaint  on  Warranty  of  Amount 
Due  on  Judgment  Assigned; 

Complaint  for  Breach  of  Contract  on 
Warranty  of  Title  of  Chattels 
Sold; 

Answer,  Breach  of  Warranty  in  Sale; 

Answer,  Denial  of  Warranty; 

Answer,  Denial  of  Breach. 

L    Declaration    in    AsBnmpsit,    Goods 
Sold,  With  Money  Connts. 
For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year  of  our  Lord 

one      thousand      eight      hundred      and 
,   at   ,   to-wit,   at   the 


(city  and  in  the)   county  of 
aforesaid,    was    indebted   to    the     said 

plaintiff  in  the  sum  of dollars, 

lawful  money  of  the  United  States  of 
America,  for  divers  goods,  wares  and 
merchandise,  by  the  said  plaintiff,  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant,  and  at  the  special 
instance  and  request  of  the  said  de- 
fendant: And  being  so  indebted,  he 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
day  and  -  year  last  aforesaid,  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  ' 
plaintiff,  well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  (one  thou- 
sand) dollars,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  re- 
quested. 

(Quantom   valebant   for   the   same.) 
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And  whereas  also  the  defendant,  after- 
wardsy  to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, had  before  that  time  sold  and 
delivered  to  the  said  defendant  divers 
other  goods,  wares  and  merchandise  of 
him  the  said  plaintiff,  the  said  deflsnd- 
ant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
to  pay  him  so  much  money  as  the  said 
last  mentioned  goods,  wares  and  mer- 
chandise, at  the  time  of  the  said  sale 
and  delivery  thereof,  were  reasonably 
worth  when  the  said  defendant  should 
be  thereunto  afterwards  requested. 
And  the  said  plaintiff  avers  that  the 
said  last  mentioned  goods,  wares  and 
merchandise,  at  the  time  of  the  sale 
and  delivery  thereof,  were  reasonably 
worth  the  further  sum  of dol- 
lars, of  like  lawful  money  as  aforesaid, 
to-wit,  at  the  place  aforesaid,  whereof 
the  said  defendant  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  had 
notice. 

(Money  Counts.) 

(Indebitatus  assumpsit  for  money 
lent  and  advanced.)  And  whereas  also 
the  said  defendant  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, at  the  place  aforesaid,  was  in- 
debted to  the  said  plaintiff  in  the  sum 

of dollars,  like  lawful  money 

as  aforesaid,  for  so  much  money  before 
that  time  lent  and  advanced  by  the 
said  plaintiff  to  the  said  defendant, 
and  at  the  special  instance  and  request 
of  the  said  defendant.  And  being  so 
indebted,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and 
truly  to  pay  unto  the  said  plaintiff 
the  said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(The  like  for  money  paid,  etc.)  And 
whereas  also  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,    was   indebted   to    the     said 

plaintiff  in  the  further  sum  of 

dollars,  of  like  lawful  money  as  afore- 
said, for  so  much  money  before  that 
time  paid,  laid  out,  and  expended  by 


the  said  plaintiff  to  and  fpr  the  use 
of  the  said  defendant,  and  mt  the  like 
special  instance  and  request  of  the 
said  defendant.  And  being  so  indebt- 
ed, the  said  defendant,  in  considera- 
tion thereof,  afterwards,  to-wit,  on  the 
same  day  and  year  (last)  aforesaid, 
and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  promised 
the  said  plaintiff  well  and  truly  to  pay 
unto  the  said  plaintiff  the  said  sum 
of  money  last  above  mentioned,  when 
the  said  defendant  should  be  thereunto 
afterwards  requested. 

(The  like  for  money  had  and  re- 
ceived.) And  whereas  also  the  said 
defendant  afterwards,  to-wit,  on  the 
same  day  and  year  last  aforesaid,  and 
at  the  place  aforesaid,  was  indebted 
to  the  said  plaintiff  in  the  further  sum 

of   dollars,    of    like     lawful 

money  as  aforesaid,  for  so  much  money 
before  that  time  had  and  received  by 
the  said  defendant,  to  and  for  the  use 
of  the  said  plaintiff.  And  being  m 
indebted,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and 
truly  to  pay  unto  the  said  plaintiff  the 
said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested* 

(Insimul  computassent.)  And  where- 
as also  the  said  defendant  afterwards, 
to-wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plain- 
tiff of  and  concerning  divers  other 
sums  of  money,  before  that  time  due 
and  owing  from  the  said  defendant  to 
the  said  plaintiff,  and  then  and  there 
being  in  arrear  and  unpaid;  and  upon 
such  accounting,  the  said  defendant 
then  and  there  was  found  to  be  in 
arrear  and  indebted  to  the  said  plain- 
tiff  in    the    further   sum   of  

dollars,  of  like  lawful  money  as  afore- 
said. And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  money 
last  above  mentioned,  when  he  the  said 
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defendant  should  be  therennto  after- 
wards requested. 

Nevertheless  the  said  defendant  (al- 
though often  afterwards  requested  so 
to  do)  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned)  or  any  or  either  of  them,  ox 
any  part  thereof,  to  the  said  plaintiff; 
but  to  pay  the  same  or  any  part  there- 
of to  the  said  plaintiff,  the  said  de- 
fendant hath  hitherto  altogether  re- 
fused, and  still  doth   refuse.     To  the 

damage  of  the  said  plaintiff  of 

dollars,  and  therefore  the  said  plaintiff 
brings  suit,  etc. 

B.  F.,  attorney  for  plaintiff. 

Burr.  App.  240,  |503;  2  Chit.  PI.  37, 
115. 

n.    Oomplainta 

A.  Complaint  Against  Seller  for  Not 
Delivering. 

I.      That    on    the    day   of 

,  18 — ,  at ,  the  plain- 
tiff and  the  defendant  entered  into  an 
agreement  (in  writing,  which  was  sub- 
scribed by  the  defendant,  or  by  the 
agent  of  the  defendant  duly  author- 
ized thereto,  and  thereby  it  was  mu- 
tually agreed  between  them  as  fol- 
lows):  that  the  defendant  should  sell 

and  deliver  to  the  plaintiff  at , 

and  on  or  before  the  day  of 


,  18—  (or  on  demand,  or  with- 
in a  reasonable  time,  or  otherwise  as 
the  case  was),  fifty  barrels  of  flour, 
and  that  the  plaintiff  should  pay  the 
defendant  therefor,  upon  the  delivery 
of  said  flour,  at  the  rate  of  ■ 
dollars  for  each  barrel. 

(Where  neither  time  nor  place  of 
delivery  were  fixed): 

II.      That    on    the    — ■ day    of 

,  18 — ,  at  ,  the  plain- 
tiff was  ready  and  willing,  and  duly 
offered  to  receive  and  pay  for  said 
flour,,  and  otherwise  Yuui  duly  per- 
formed all  the  conditions  thereof  on  his 
part. 

(Wiiere  both  time  and  place  were 
fixed) : 

II.  That  the  plaintiff  was  ready  at 
the  time  i^nd  place  appointed  to  re- 
ceive said  flour,  and  to  pay  for  the 
same  according  to  the  agreement;  and 
otherwise  has  duly  performed  all  the 
conditions  thereof  on  his  part. 

(Where  the  particular  time  of  de- 
livery was  not  appointed): 

n.     That   on   the   day    of 

f  ,  18 — ,  at  the  place  appointed, 


the  plaintiff  was  ready  to  receive  said 
flour,  and  pay  for  the  same  according 
to  the  agreement,  of  which  the  defend- 
ant had  due  notice;  and  the  plain  till 
otherwise  has  duly  performed  all  the 
conditions  thereof  on  his  part. 

(Where  tender  and  demand  are  nec- 
essary to  be  proved  under  the  agree- 
ment): 

II.  That  on  the    day    of 

,  18 — ,  at  ,  the  plain- 
tiff was  ready  and  duly  offered  to  the 
defendant  to  receive  and  pay  for  said 
flour  pursuant  to  the  agreement,  and 
requested  the  defendant  to  deliver  the 
same;  and  otherwise  has  duly  per- 
formed all  the  conditions  thereof  on  his 
part. 

III.  That  the  defendant  refused  to 
deliver  it,  to  the  damage  of  the  plain- 
tiff       dollars.     1    Abb.   Forms 

371. 

B.    Complaint  Against  Seller  of  Stock 
for  Not  Delivering, 


I.     That  on    the 
-,  18-—,  at 


day    of 

,  this  plain- 
tiff and  the  defendant  entered  into 
an  agreement  (in  writing,  subscribed 
by  the  defendant,  or  by  the  agent  of 
the  defendant,  duly  authorized  thereto, 
whereby  it  was  mutually  agreed  be- 
tween them)  that  the  defendant  should 
sell  and  deliver  to  the  plaintiff  at  such 

time,  within  days  thereafter, 

as  the  plaintiff  should  elect  (or  that 
the  defendant  then  sold  and  would  at 
such  time,  within  ^—  days  there- 
after as  the  plaintiff  should  elect,  de- 
liver to   him)   shares  of  the 

capital  stock  of  the company, 

and  that  the  plaintiff  should  pay  him 
therefor  dollars. 

n.  That  the  defendant  at  the  time 
of  making  such  contract  was  in  the 
actual  possession  of  the  certificate   of 

said shares  of  stock  (or  was 

entitled  in  his  own  right  to  sell  said 

' shares  of  stock,  or  was  duly 

authorized  to  sell  said  shares  of  stock 
by  some  person  to  this  plaintiff  un- 
known, who  was  entitled  to  the  same 
in  his  own  right). 

III.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

(Or,  ni.    That  on  the day 

of  ,    18 — ,    at   ,     this 

plaintiff  duly  tendered  to  the  defend- 
ant said  sura  of  .—   dollars,  and 

demanded    ^f    the    defendant    that    he 

Vol  n; 
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deliver   said 


shares  of  stock 


to  the  plaintiff.) 

IV.     That  the  defendant  refused  to 
deliver  the  same;  to  the  damage  of  the 

plaintiff     dollars.       1     Abb. 

Forms  373. 

0.  Complaint  Against  Buyer  for  Be- 

fusing  To  Beceive  Goods, 

1.  That   on    the    day    of 

-,  18 — ,  at  ,  the  plain 


tiff  and  the  defendant  entered  into  an 
agreement  in  writing  (subscribed  by 
the  defendant,  or  by  the  agent  of  the 
defendant,  duly  authorized  thereto),  of 
which  the  following  is  a  copy  (copy  of 
the  contract,  or  allege  its  effect,  as  in 
n,  A). 

II.  That  the  plaintiff  duly  performed 
all  the  conditions  of  said  contract  on 

his  part,  and  was,  on  the day 

of  ,   18 —   (the  day  on  which 

delivery  was  to  be  made),  ready  and 
willing  to  deliver  the  (goods)  therein 
mentioned,     and     on     said     day,     at 

,    duly   tendered    the    same   to 

the  defendant. 

III.  That  the  defendant  refused  to 
accept  said  goods,  and  to  pay  for  them 
pursuant  to  his  agreement,  to  the  dam- 
age  of   the   plaintiff  dollars. 

1  Abb.  Forms  374. 

D.    Complaint    Against    Buyer,    Con- 
tract Made   by  Broker. 
I.     That    on    the    day    of 


,   18 — f  the   plaintiffs  and   the 

defendants  entered  into  an  agreement 
in  writing,  by  the  hand  of  M.  N.,  a 
broker  duly  authorized  to  make  the 
same,  both  on  behalf  of  the  plaintiffs 
and  of  the  defendants,  of  which  the 
following  is  a  copy  (copy  of  bought 
and  sold  note). 

n.  That  at  the  time  of  making  said 
contract,   the    defendants   paid   to   the 

plaintiffs  the  sum  of  dollars 

mentioned  therein. 

m.     That  the  plaintiffs  were,  at  all 

times  within  said days,  ready 

and  willing  to  deliver  the  (goods) 
therein  mentioned  to  the  defendants, 
and  receive  the  balance  of  the  price 
therefor,  and  in  all  respects  to  comply 
with  the  terms  of  said  contract  on 
their  part,  and  that  within  the  ■ 

days   mentioned   in  •  said    contract,    to- 

wit,  on  the  day  of  f 

18—,  at  ,  they  duly  tendered 

the  said  (goods)  to  the  defendants,  and 
demanded  payment  of  the  balance  of 
the  price  thereof. 


IV.  That  the  defendants  refused  to 
receive  said  (goods),  or  pay  the  bal- 
ance of  the  price  therefor,  to  the  dam- 
age of  the  plaintiffs  ^ dollars. 

1  Abb.  Forms  375. 

£.  Complaint  on  Contract  To  Be- 
deliver  Goods,  or  To  Pay  for 
Them  in  Beasonable  Time, 


I.     That   on   the 
-,  IS—,  at 


—  day  of 
-,  the  plain- 
tiff, at  the  request  of  the  defendant, 
delivered  to  him  (briefly  describe  the 
goods),  of  the  plaintiff,  of  the  value 

of dollars,  upon  the  condition 

and  consideration  that  the  defendant 
would  purchase  the  same  for  ■ 

dollars  (or  at  a  reasonable  price),  or 
return  the  same  to  the  plaintiff  within 
a  reasonable  time,  which  the  defendant 
then  and  there  undertook  to  do. 

II.  That  the  plaintiff  duly  pe^ 
formed  all  the  conditions  of  said  agree- 
ment on  his  part. 

III.  That  although  a  reasonable  time 
for  the  defendant  to  purchase  and  pay 
for  said  goods,  or  to  return  the  same 
to  the  plaintiff,  had  elapsed  before  the 
commencement  of  this  action,  he  has 
not   done    so,   to   the   damage   of    the 

plaintiff     dollars.       1    Abh. 

Forms  376. 

F.    Complaint  Against  Buyer  for  Ih- 
ficiency,  After  Besale, 

I.     That    on    the    day   of 

-,  18 — ,  at  ,  the  plain- 


tiff sold  to  the  defendant,  by  auction 
(briefly  designate  the  goods),  for  the 

sum  of dollars,  subject  to  the 

condition  that  all  goods  not  paid  for, 
and    removed     by    the    buyer    within 

days  after  the  sale,  should  be 

resold,  by  auction,  on  his  account,  of 
which  condition  the  defendant  had  no- 
tice. 

II.  That  the  plaintiff  was  ready  and 
willing  to  deliver  the  same  to  the  de- 
fendant,   on    the   said    day,    and    for 

days  thereafter,  of  which  the 

defendant  had  notice,  and  the  plaintiff 
has  otherwise  duly  performed  all  the 
conditions  of  said  sale,  on -his -part 

III.  That  more  than  days 

after   the   sale,   and   on   or   aboot  ths 

day  of  ,   18 ,  at 

,    the    defendant    not     having 

taken  away  said  goods,  nor  paid  there- 
for, the  plaintiff  resold  the  same  by 
public  auction  for  account  of  the  de- 
fendant for dollars,  pumaBt 
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to  said  condition,  tbe  expenses  of  which 

resale  amounted  to  dollars. 

IV.     That  no  part  of  the  deficiency 

of  dollars,   thus   arising,  has 

been  paid.    1  Abb.  Forms  376. 

G.    Complaint,  Sale  and  Delivery, 

I.     That    on   the   day    of 

-,  18 — ,  at  ,  the  plain- 


tiff sold  and  delivered  to  the  defend- 
ant *  (here  designate  the  articles,  e.  g., 
crockery,  gas  fixtures,  and  glassware). 

II.  That  the  same  were  reasonably 
worth  dollars. 

m.  That  no  part  of  the  same  has 
been  paid  (except,  etc.).  1  Abb.  Forms 
187. 

H.    Complaint,     Sale     and     Delivery 

Upon  an  Account. 
I.     That    on    the    day   of 


,  18 —  (or  between  two  days, 

naming  them),  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of 

dollars,    on    an    account     for 

goods  sold  and  delivered  by  the  plain- 

tiff  to  the  defendant  at  . 

II.     That  the  same  became  payable 

on  the  day  of ,  but 

no  part  thereof  has  been  paid  (except 

the  sum  of  ).     1  Abb.  Forms 

188. 

I.    Complaint,     Sale     and     Delivery 
Where  Price  Was  Agreed  On. 

I.  (As  in  preceding  form.) 

II.  That  the  defendant  then  prom- 
ised    to     pay    therefor    the     sum     of 

dollars  (if  a  credit  was  given, 

add:  on  the day  of  , 

18—). 

III.  That   on  the  


day  of 

,  the  plaintiff  demanded  of  the 

defendant  payment  of  said  sum. 

rv.  That  no  part  thereof  has  been 
paid  (except  the  sum  of  ).     1 

Abb.  Forms  188. 

J.  Complaint,  Sale  to  Defendant,  and 
Delivery  to  Third  Person. 

That  on  the day  of , 

18 — ,  at  ,  the  plaintiff  bar- 
gained and  sold  to  the  defendant,  and 
delivered  to  one  M.  N.,  at  the  request 
of  the  defendant  (continue  as  in  II, 
G,  from  the  •).    1  Abb.  Forms  189. 

K.    Complaint,     Sale    and    Delivery, 
Anticipating  and  Avoiding  De- 
fense of  Payment. 
(Allege  sale  as  in  preceding  forms.) 

m.     That   on   the  day   of 

,  18 — ,  at ,  the  defend- 
ant passed  to  this  plaintiff,  as  in  pay- 


ment of  his  indebtedness  for  said  goods, 
the  check  of  one  M.  N.  upon  the  bank 
of  O.  P.,  which  check  the  defendant 
represented  to  this  plaintiff  to  be  good; 
but  that  on  the  contrary,  said  M.  N. 
then  had  no  funds  at  the  said  bank, 
and  his  said  check  was  worthless,  as 
the  defendant  then  well  knew  (or  was 
worthless,  and  although  the  same  was 
duly   presented   for    payment    on     the 

day  of ,  18 — ,  it  has 

never  been  paid,  of  which  the  defend- 
ant had  due  notice).  1  Abb.  Forms 
189. 

L.  Complaint,  Sale  and  Delivery, 
Anticipating  and  Avoiding  Dc' 
fense  of  an   Unexpired  Credit. 

I.  (Allege  sale  on  credit,  as  in  pre- 
ceding forms.) 

n.  That  in  order  to  induce  the 
plaintiff  to  allow  him  credit  upon  such 
sale,  the  defendant  then  falsely  and 
fraudulently  represented  himself  to  the 
plaintiff  to  be  worth  a  large  sum,  to- 

wit,  ,  over  and  above  all  his 

just  debts  and  liabilities;  whereas,  in 
truth,  he  was  insolvent;  and  that  the 
only  credit  given  by  the  plaintiff  to 
the  defendant  was  solely  induced  by 
said  false  and  fraudulent  representa- 
tions, and  solely  on  the  faith  thereof. 
1  Abb.  Forms  191. 

M.  Complaint  for  Necessaries  Fur- 
nislied  to  Defendant's  Wife  or 
Children. 

L     That  between  the  day 

of   ^    18 — y   and   the   

day  of ,  18 — ,  at ,  the 

plaintiff  found  and  provided  for  one 
Y.  Z.,  then  the  wife  (or  infant  son, 
or  infant  daughter)  of  the  defendant, 
at  the  request  of  said  Y.  Z.,  necessaries 

for   her   use,   to-wit,  ,   to   the 

value  of dollars. 

n.      That    said    sum    thereupon    (or 

on  the day  of ,  18 — ) 

became  due  therefor  from  the  defend- 
ant to  this  plaintiff,  but  no  part  there- 
of has  been  paid.    1  Abb.  Forms  193. 

N.  Complaint  Against  Fraudulent 
Buyer,  Seeking  Injunction  BC' 
straining  Sale  Pending  Suit. 

(Allege  sale,  etc.,  as  in  LL,  G,  or 
II,  I.) 

n.  That  in  order  to  induce  the 
plaintiff  to  make  said  sale  and  deliv- 
ery, and  with  intent  to  defraud  him  of 
said  goods,  the  defendant  then  falsely 
and  fraudulently  represented  himself  to 
the  plaintiff  to  be  worth  a  large  sum, 
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to-wit, >   over  and  above  all 

his  just  debts  and  liabilities,  whereas 
in  truth  he  was  insolvent;  and  that 
induced  by  said  false  and  fraudulent 
representations,  and  solely  on  the  faith 
thereof)  the  plaintiff  made  said  sale 
and  delivery. 

m.  That  thereafter,  and  with  such 
intenti    said    defendant    removed    said 

goods  to f  and  is  about  to  sell 

and  dispose  of  the  same. 

IV.  That  the  defendant  is  insolvent 
and,  as  the  plaintiff  is  informed  and 
believes,  a  judgment  against  him  will 
be  unavailing  and  worthless,  if  he  is 
suffered  to  sell  and  dispose  of  said 
goods. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for  the 

sum  of y  with  interest  thereon 

from  the  said day  of \ , 

18 — ,  and  that  the  defendant  and  his 
agents  be  enjoined  from  selling,  dis- 
posing of,  removing,  or  in  any  wise 
interfering  with  said  goods,  or  any  of 
them,  until  such  judgment  be  fully  sat- 
isfied.    1  Abb.  Forms  IM, 

m.    AnswecB. 

A.    Amwer,  DenicX  of  Sale. 


That   he  did   not   sell   the 


to  the  plaintiff  alleged.    2  Abb.  Forms 
115. 

B.    Answer,  Denial  That  Credit  Has 

Expired. 
That  said  sale  was  upon  a  credit  of 
months    from    the 


day  of  ,  18— >  which  had  not 

expired  at  the  commencement  of  this 
action.    2  Abb.  Forms  63. 

C.  Answer,  Plainiif  Agreed  To  TaJce 
Note  in  Part  Payment, 

L  That  the  said  goods  were  sold 
and  delivered  to  the  said  defendant  by 
the  said  plaintiff  on  an  express  agree- 
ment, by  and  between  them,  that  the 
said  plaintiff  should  accept  in  part  pay- 
ment therefor,  to  the  extent  of 
— —  dollars,  a  promissory  note  for 
that  sum  drawn  by  this  defendant  (or 
by   one   M.    N.),   and    dated    on    the 

day  of  ,   18 — ,  and 

payable     on     the    day     of 

■,  18—  •  (with  an  approved  in- 
dorser);  and  the  residue,  -  dol- 

lars, in  cash. 

n.     That   on  the  day  of 


,  18 — ,  and  before  this  action, 
the  defendant  tendered  to  the  plaintiff 
such   a   note   as   above   described    (in-  j 


doTsed  by  one  O.  P.,  who  was  then,  tad 

still  is,  a  merchant  at ,  in  good 

credit  and  ability,  and  an  approved  is- 
dorser),  and  is  still  ready  and  willing 
to  deliver  the  same. 

III.  That  the  defendant  refused  to 
receive  the  same. 

IV.  As  to  the  residue, dol- 
lars, the  defendant  says  (allege  pay- 
ment or  tender).  '2  Abb.  Forms  63. 

D.  Answer,     Denial     of     Plaintiff  *t 

Title  to  Goods  When  Sold. 
That  no  part  of  the  goods,  wares 
and  merchandise  in  the  complaint  men- 
tioned was  the  property  of  the  plain- 
tiffs when  sold  to  this  defendant;  hot 
the  same  then  were  the  property  of  one 
M.  N.,  who,  and  not  the  plaintiff,  sold 
the  same.     2  Abb.  Forms  63. 

E.  Answer    Alleging     Breach   as   to 

Quality. 

I.  That  it  was  a  part  of  the  agree- 
ment referred  to  in  the  complaint  that 
the  (furniture  therein  mentioned  should 
be  made  of  rosewood). 

II.  That  the  said  (fnmitnre)  wu 
not  (made  of  rosewood). 

m.     That  therefore  the  defendant, 

on  the day  of ,  18—, 

and  as  soon  as  he  discovered  the  de- 
fect, returned  the  same  to  the  plain tiif 
(or  duly  tendered  the  same  back  to  the 
plaintiff,  and  has  ever  since  been,  and 
still  is,  willing  to  retam.  them).  2 
Abb.  Forms  106. 

F.  '  Answer,  Sales  of  Personal  Prop- 

erty, Alleging  Breach  as  to 
Delivery. 

I.  That  it  was  a  part  of  the  agree- 
ment referred  to  in  the  complaint  that 
the  plaintiff  should  deliver  the  goods 
sold  at . 

H.  That  the  said  goods  have  not 
been  so  delivered,  and  have  not  been 
accepted  by  defendant.  2  Abb.  Forms 
106. 

G-.    Answer,  Not  Necessaries, 

That  the  articles  mentioned  therein 
were  not  furnished  to  his  wife  (or 
child)  with  the  defendant's  (knowledge 
or)  consent;  and  that  the  same  were 
not  necessary  for  her  (or  him).  2 
Abb.  Forms  62. 

H.    Answer,  Denial  of  Neeessofies. 

That  he  always  furnished  his  wife 
(or  child)  with  all  such  things  as  were 
necessary  for  her  (or  him).  2  Abb. 
Forms  62. 
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SALVAGE. 

CBOS6-BEFEBENGE: 

Adioraltt: 

Libel  by  Owner  and  Master  of  Sav- 
ing Vessel  for  Themselves  and 
Others,  Against  Saved  Vessel  and 
Cargo  for  Salvage; 

Libel  In  Personam  Against  Owner 
of  Ship  for  Salvage; 

Claim  by  Foreign  Consul  for^  Un- 
known Owners  in  Case  of  Salvage. 


SCHOOLS  AND  SOHOOL  DISTRIOT& 

CBOSS-B£F£B£NCE : 
Mandamus: 
Alternative  Writ   of  Mandamus  Di- 
recting    Expenditure      of     School 
Money. 

Complaint  hy  Teacher  To  Becover»for 
Services, 

"The  plaintiff  complains  of  the  de- 
fendant, and  says,  that  said  defend- 
ant is  a  school  corporation,  duly  or- 
ganiaeed  under  and  pursuant  to  the  laws 
of  the  State  of  Indiana,  by  the  cor- 
porate name  of  The  Town  of  Nobles- 
ville.  And  she  further  says,  that,  on 
the  22d  day  of  ^December,  1871,  at  said 
town  of  Noblesville,  she  was  employed 
by  Leonard  Wild,  Eb.  M.  Morrison  and 
John  Stevenson,  who  were  then  and 
there  acting  as,  and  who  then  and 
there  composed,  the  board*  of  school 
trustees  for  said  corporation.  Which 
said  employment,  she  avers,  was  then 
and  there  made  with  her  by  one  James 
Baldwin,  who  then  and  there  was  the 
superintendent  of  the  public  schools  of 
said  corporation,  and  who  then  and 
there  was  acting  as,  and  was,  the 
agent  of  said  corporation,  for  the 
purpose  of  employing  this  plaintiff.  And 
the  plaintiff  avers,  that  by  said  Bald- 
win, the  agent  of  said  trustee  as  afore- 
said, she  was  employed  to  teach  in  one 
of  the  grades  of  the  school  of  said 
town,  known  as  the  high  school  of  said 
town,  for  the  sum  of  three  dollars  and 
twenty-flve  cents  peV  day;  that  her 
agreement  and  contract  with  said 
James  Baldwin,  as  agent  of  said  board 
of  aeliool  trustees,  was  to  teach  said 
scho(d  from  date  last  aforesaid^  to-wit, 
the  22d  day  of  December,  1871,  until 
the  end  of  the  school  year  in  which 
they  were  then  engaged,  which,  as  she 
was  informed  by  said  Baldwin,  would 
end,  and  which,  in  fact,  did  end,  on 


the  27th  day  of  June,  1872;  and  that 
the  employment  of  the  plaintiff  by  said 
Baldwin  was,  at  the  time,  ratified  and 
confirmed  by  said  board  of  trustees. 

"And  the  plaintiff  avers,  that,  at 
the  time  she  was  employed  by  the  said 
board  of  school  trustees  of  said  town 
as  aforesaid,  she  was,  by  profession 
and  occupation,  a  school-teacher,  and 
had,  at  the  time,  the  necessary  license 
and  certificate  from  the  examiner  of 
said  Hamilton  county,  Indiana;  that, 
in  pursuance  of  said  agreement  and 
contract  so  made  with  said  board  of 
school  trustees  as  aforesaid,  *  she  im- 
mediately entered  upon  her  duties  as 
teacher  in  said  high  school,  in  which 
position  ahe  continued  until  the  25th 
day  of  March,  1872,  when  she  was 
informed  by  said  board  of  trustees 
that  her  services  were  not  longer 
wanted  in  said  high  school,  and  that 
she  would  not  be  permitted  to  teach 
in  said  school  any  further.  And  she 
avers,  that  said  board  of  trustees 
brought  against  her  no  charge  or  ac- 
cusation of  any  failure  or  wrong  upon 
her  part,  but,  without  any  cause  what 
ever,  unlawfully,  violated  said  contract 
and  agreement,  as  aforesaid. 

"And  she  further  avers,  that  the 
date  upon  which  she  was  dismissed 
from  said  school,  as  aforesaid,  was  at 
a  season  of  the  year  when  she  could 
not  obtain  employment  in  her  said  pro- 
fession elsewhere,  and  that  she  was 
compelled  to,  and  did,  lose  from  her 
said  business  all  of  the  time  from  the 
date  of  her  discharge  as  aforesaid,  un- 
til the  end  of  said  school  year,  as 
aforesaid;  and  that,  notwithstanding 
the  foregoing  contract  of  said  board 
of  trustees  in  dismissing  her,  as  afore- 
said, she  continued  to  hold  herself  in 
readiness  to  teach,  as  directed  by  the 
board  of  school  trustees,  so  far  as  they 
were  in  consonance  with  the  terms  of 
her  said  contract,  and  was  ever  in 
such  readiness  until  the  expiration  of 
the  school  year  for  which  she  was  em- 
ployed; that  she  has  received  for  her 
services  the  sum  of  one  hundred  and 
fifty  dollars,  leaving  due  and  unpaid 
the  sum  of  two  hundred  dollars,  with 
the  interest  thereon  since  the  close  of 
said  term  as  aforesaid,  which  sum 
she  has  demanded  of  the  defend- 
ant, and  which  sum  defendant  refuses 
to  pay."  Town  of  Noblesville  v.  Mc- 
Farland,  57  Ind.  335. 
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SCIRE  FACIAS 


SOZBEFAOIAfl. 

L    Wrlta,  Ilia 

A.  To  Sevive  Jvdgment  in  Asiump- 

sit,  1112 

B.  To  Bevive  Judgment  in  Debt,  1112 

C.  Mevival    Against    Terre    Tenants, 

1115 

D.  To  Bevive  Judgment  in  Covenant, 

1113 

E.  In  Beplevin,  1113 

F.  In   Trespass,  1113 

G.  After  Former  Bevival,  1113 

H.    By  Executor  After  Interlocutory 

Judgment,  1114 
L     By  Executor  After  Final  Judg- 
ment, 1114 
J.     By  Administrator,   1115 
K.    To  Bevive  Judgment  in  Case,  1115 
L.    To  Have  Execution    on    Future 
Breaches,  1115 

n.    Betnnifl,  1116 

A.  Served  on  Defendant,  1116 

B.  Cannot  Be  Found,   1116 

m.    Kotice  To  Plead,  1116 

IV.  Order  for  Default^  111« 

V.  Plea^  1117 

VL    Judgment  Becord^  1117 

A.  On  Default,  1117 

B.  On  Demurrer,  1117 

C.  On  an  Issue  of  Fact,  1118 

CROSS-BEFEEENCES : 
Judgments  : 

Judgment   in  Action  in    Nature    of 
Scire  Facias. 

JUDOliENTS  AND  DeGKEES,  ENFOBCEMENT 

OF: 

Fieri  Facias  After  Scire  Facias  by 
Default; 

Fieri  Facias  on  Scire  Facias; 

Capias  Ad  Satisfaciendum  on    Scire 
Facias  on  Judgment  in  Debt. 
Beoognizances: 

Writ  of  Scire  Faeias^  Bevival  Against 
Special  Bail. 
Tike  To  Plead: 

Notice  To  Plea  to  Scire  Facias. 
X    Writs. 

A.    Scire  Facias  To  Bevive  a  Judg- 
ment  in  Assumpsit. 
(The  people  of  the)  state  of , 

to   the   sheriff   of    the     (city    and) 

county  of ,  greeting: 

Whereas  A.  B.,  lately  in  our  ■ 

court  of  ,  before  our  justices 

thereof,   at   the  in   the   city 

of  ^  by  the  judgment  of  the 

said   court,    recovered   against    C,    D., 


doIUurs,*    for    his    damages 

which  he  had  sustained  as  well  on  oc- 
casion of  the  not  performing  certain 
promises  and  undertakings  then  lately 
mad«  by  the  said  C.  D.,  to  the  said 
A.  B^  as  for  his  costs  and  charges,  by 
him  about  his  suit  in  that  behalf  ex- 
pended/  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record: 
And  now  on  the  behalf  of  the  said 
A.  B.,  in  our  said  court,  before  our 
aforesaid  justices  thereof,  we  have 
been  informed  that  although  judgment 
be  thereupon  given,  yet  execution  of 
the  damages  aforesaid  still  remains  to 
be  made  to  him;  wherefore  the  said 
A.  B.  has  besought  us  to  provide  him 
a  proper  remedy  in  this  behalf;  and 
we  being  willing  that  those  things 
which  are  just  and  right  should  have 
a  due  execution,  do  therefore  command 
you,  that  you  make  known  to  (or  sum- 
mon) the  said  C.  D.,  that  he  be  before 

our  said  justices  of  our  said  

court  of  ,  at  the  ia 


the  city  of 
Monday  of 


-,  on  the  

•  next,  to  show,  if 
he  has  or  knows  of  any  cause,  why  the 
said  A.  B.  ought  not  to  have  his  execu- 
tion against  him,  of  the  damages  afore- 
said, according  to  the  force,  form  and 
effect  of  the  said  recoverv,  if  be  shall 
think  it  expedient  for  him  so  to  do; 
and  further  to  do  and  receive  what 
our  said  court,  before  our  said  (just- 
ices) thereof,  shall  then  and  there  con- 
sider of  him,  in  this  behalf;  and  have 
you  then  and  there  this  writ,    Witn^ 

— —  ,  esquire,   our   chief 

justice,  at  the  in  the  city  of 


■,  the 


day  of 


in  the  year  of  our  Lord  one  thousand 

eight  hundred  . 

,  ,  elerks. 

E.  F.,  attorney. 
Burr.  App.  470,  {957;  TilL  Forms  39. 

B.    Sdrp  Facias  To  Bevive  Judgment 
in  Debt. 
(The  people  of)  the  state  of  , 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas  A.  B.,  lately  in  oiir  ■ 

court  of ,  before  our  (justices) 


thereof,  at  the 


in  the  city  of 


-,  by  the  judgment  of  the  same 
court,  recovered  against  C.  D.,  a  cer- 
tain debt  of dollars,  and  also 


dollars,    which   in    the   same 

court  were  adjudged  to  the  said  A.  B., 
for  his  damages  which, be  had  sus- 
tained, as  well  by  reason  of  detaining 


See  "How"  To  Use  This  V<diiine,"  Introduction,  page  t« 


SCIRE  FACIAS 


1113 


the  said  debt  as  for  his  eosts  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C. 
D.  is  convicted,  as  appears  to  us  of 
record;  and  now,  on  behalf  of  the  said 
A.  B.,  in  our  said  court,  before  our 
aforesaid  (justices)  thereof,  we  have 
been  informed  that  although  judgment 
be  thereupon  given,  yet  execution  as 
well  of  the  debt  aforesaid  as  of  the 
damages  aforesaid  still  remains  to  be 
made  to  him:  Wherefore  the  said  A.  B. 
has  besought  us,  etc.  (as  in  last  form 
to  the  end,  substituting  debt  and  dam- 
ages' for  damages).  Burr.  App.  470, 
§^58. 

C.    lEievival     of     Judgment     Against 
Terre  Tenants. 
(The  people),  etc.,  to  the  sheriff,  etc., 

greeting: 

Whereas  A.  B.,  lately  in  our  ■ 

court  of ,  before  our  (justices) 

thereof,  at,  etc.,  by  the  judgment  of 
the  same  court  recovered  against  C.  D., 
etc.  (here  state  the  recovery):'  Where- 
of the  said  C.  D.  was  convicted,  as  ap- 
pears to  us  of  record:  And  although 
judgment  be  thereupon  given,  yet  exe- 
cution of  the  damages  (or  debt  and 
damages)  aforesaid  still  remains  to  be 
made  to  the  said  A.  B.;  and  the  said 
C.  D.  is  since  dead,  as  by  the  informa- 
tion of  the  said  A.  B.  in  our  said 
court,  before  our  said  justices  thereof, 
we  have  been  given  to  understand: 
Wherefore  the  said  A.  B.  hath  humbly 
besought  us  to  provide  him  a  proper  rem- 
edy in  this  behalf:  And  we  being  will- 
ing that  what  is  just  in  this  behalf 
should  be  done,  command  you  that  you 
summon  the  tenants  of  all  the  lands 
and  tenements  in  your  bailiwick,  to- 
wit  (here  describe  by  boundaries,  etc., 
the  land  you  mean  to  charge),  of  which 
the  said  C.  D.,  or  any  person  or  persons 
in  trust  for  him,  was  or  were  seized 

on   the  '- day  of  ,   in 

the  year,  etc.,  on  which  day  the  judg- 
ment aforesaid  was  given,  or  at  any 
time  after,  that  they  be  before  our  said 
(justices)    of    our   — ^—    court    of 

aforesaid,    at,   etc.,   on,   etc., 

to  show,  if  they  have  or  know  of  any* 
thing  to  say  for  themselves,  why  the 
damages  (or  debt  and  damages)  afore* 
said  ought  not  to  be  made  of  those 
lands  and  tenements,  and  rendered  to 
the  said  A.  B.,  according  to  the  force, 
form  and  effect  of  the  said  recovery, 
if  it  shall  seem  expedient  for  him  so 
to  do;  and  further  to  do  and  receive, 


etc.  (as  in  ordinary  forms).  Burr.  App. 
472,  |959a. 

D.  Scire  Facias  To  Bevive  Jttdgment 

in  Covenant, 
(As  in  I,  A,  substituting  for  the 
part  between  the  asterisks,  the  follow- 
ing): for  his  damages  which  he  had 
sustained  as  well  on  occasion  of  the 
breach  of  a  certain  covenant  made  be- 
tween the  said  A.  B.  and  the  said  C.  D., 
as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  beha&  expended. 
Burr.  App.  472,  §960. 

E.  Scire  Facias  To  Bevive  a  Judg^ 

ment  in  Beplevin, 
(As  in  I,  A,  substituting  for  the  part 
between  the  asterisks,  the  following): 
for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  taking  (and 
unjustly  detaining)  of  the  (cattle), 
goods  and  chattels  of  the  said  A.  B.,  as 
for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended.  Burr. 
App.  473,  1961. 

F.  Scire  Facias  in  Trespass. 

(As  in  I,  A,  substituting  for  the  part 
between  the  asterisks,  tl^  following): 
for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  certain  tres- 
passes then  lately  committed  by  the 
said  C.  D.,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended.    Burr.  App.  473,  §962. 

G.  Scire   Facias   After  Former  Be- 

vivah 
(The  people  of)  the  state  of  New  York, 

to  the  sheriff  of  the county 

of  >    greeting: 

Whereas  A.  B.,  lately  in  our  ' 

court  of  ,  before  our  (justices) 

thereof,  at  the in  the  city  of 

,  by  the  judgment  of  the  same 

court,  recovered,  etc.  (stating  the  judg- 
ment), whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record;  and 
whereupon  it  was  afterwards  considered 
in  our  «iid  court,  before  our  said  just- 
ices thereof,  that  the  said  A.  B.  should 
have  his  execution  against  the  said 
0.  D.,  of  the  damages  (or  debt  and 
damages)  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  re- 
eoveiy,  as  also  appears  to  us  of  record; 
And  now,  on  the  behalf  of  the  said 
A.  B.  in  our  said  court,  before  our 
aforesaid  justices  thereof,  we  have  been 
informed  that  although  judgment  be 
thereupon  given,  and  execution  award- 
ed in  form  aforesaid,  yet  execution  of 
the  damages   (or  debt  and  damages) 
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aforesaid  still  remains  to  be  made  to 
him;  wherefore  the  said  A.  B.  hath 
besought  us  to  provide  him  a  proper 
remedy  in  this  behalf:  And  we  being 
willing  that  what  is  just  in  this  behalf 
should  be  done,  command  you,  that  you 
summon  the  said  C.  D.,  that  be  be  be- 
fore our  said  (justices)  of  our 

CQurt    of aforesaid,    at    the 

in  the of  ■, 


on  the 


Monday  of 


next,  to  show  if  he  has  or  knows  of  any- 
thing to  say  for  himself,  why  the  said 
A.  B.  ought  not  to  have  his  execution 
against  him  of  the  damages  (or  debt 
and  damages)  aforesaid,  according  to 
the  forc«,  form  and  effect  of  the  said 
recovery  and  award  of  execution,  if  it 
shall  seem  expedient  for  him  so  to  do; 
and  further  to  do  and  receive,  etc.  (as 
in  I,  A,  to  the  end).  Burr.  App.  474, 
§965;  Till.  Forms  41. 

H.  Scire  Facias  by  Executor  of  Sole 
Plaintiff  After  Interlocutory 
Judgment  and  Before  Inquiry, 

(The  people  of)  th-e  state  of , 

to  the  sheriff  of  the county 

of ,  greeting: 

Whereas  A.  B.,  lately  in  our 

court  of ,  before  our  (justices) 


thereof,  at  the 


in  the  city  of 


-,  to-wit,  in  (January  term  last 
past),  (or  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  — — — ), 
impleaded  C.  D.  (being  in  custody,  etc.) 
of  a  plea  of  trespass  on  the  case,  etc. 
(or  as  the  action  is),  declaring  in  the 
same  plea  against  him,  for  that  where- 
as, etc.  (here  recite  the  declaration), 
to  the  damage  of  the  said  A.  B.  of 
dollars,  as  he  said,  and  there- 
fore he  brought  his  suit,  etc.;  and  such 
proceedings  were  thereupon  had  in  our 
said  court,  before  our  said  (justices) 
of  our  .  court  of  — — — 
aforesaid,  that   afterwards,   to-wit,   in 

that  same  term  (or  in  term) 

last  past  (or  in  the  year  aforesaid),  it 
was  considered  by  our  said  court 
before  our  aforesaid  justices  there- 
of, that  the  said  A.  B.  ought 
to  recover  his  damages,  on  the  occasion 
of  the  premises;  and  afterwards,  and 
before  the  issuing  of  a  writ  of  inquiry 
for  assessing  the  said  damages,  the  said 
A.  B.  died,  having  first  duly  made  and 
published  his  last  will  and  testament 
in  writing,  and  thereby  constituted  and 
appointed  E.  F.  executor  thereof;  after 
whose  death  the  said  E.  F.  duly  proved 
said  last  will  and  testament  of  the  said 


A.  B.,  and  took  upon  himself  the  exeea- 
tion  thereof,  as  by  the  information  of 
the  said  E.  F.,  executor  as  aforesaid, 
in  our  said  court,  before  our  justices 
thereof,  we  have  been  given  to  under- 
stand  (and  whereas  by  the  letters  tes- 
tamentary of  the  said  A.  B.,  deeeased, 
by  the  said  E.  F.,  brought  into  the 
said  court,  it  fully  appears  to  the  said 
court  that  the  said  E.  F.  is  executor 
of  the  said  last  will  and  testament  of 
the  said  A.  B.,  deceased,  and  hath  the 
execution  thereof):  Wherefore  the 
said  E.  F.,  executor  as  aforesaid,  hath 
humbly  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf:  And  we 
being  willing  that  what  is  just  in  this 
behalf  should  be  done,  command  you 
that  you  summon  the  said  C.  B.,  that 
he  be  before  our  (justices)  of  our 
court  of  aforesaid, 


in  the  city  of 
Monday  of 


at  the 

on   the  

next,  to  show  if  he  has  or  knows  of 
anything  to  say  for  himself,-  why  the 
damages  in  the  said  action  should  not 
be  assessed  and  recovered  by  the  said 
E.  F.,  executor  as  aforesaid,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  if  it  shall  seem 
expedient  for  him  so  to  do;  and  farther 
to  receive  what  our  said  court,  before 
our  said  (justices)  thereof,  sbaU  then 
and  there  consider  of  him  in  this  be- 
half. And  have  you  then  and  there 
this  writ.  Witness,  etc.  (teste  and  sig- 
nature as  in  I,  A).  Burr.  App.  475, 
1967;  Till.  Forms  42. 

I.    Scire  Facias  by  Executor  of  861$ 

Plaintiff  After  Final  Judgment 

(The  people  of)  the  state  of , 

to    the    sheriff    of    the    county    of 

,  greeting! 

Whereas  A.  B.,  lately  in  our  — ^-^— 

court  of ,  before  our  (justices) 

thereof,  by  the  judgment  of  the  same 
court,  recovered  against  C.  D.  — — — 
dollars,  for  his  damages  which  he  had 
snstained^  as  well  on  occasion  of  the 
non-performance  of  certain  promises 
and  undertakings  then  lately  made  by 
the  said  C.  D.  to  the  said  A.  B.,  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  C.  D.  is  convicted,  as  appears 
to  us  of  record;*  and  afterwards,  to- 
wit,  on  the day  of  , 

in   the  year  one  thousand  eight  hns- 

dred   and  ,   at    (the   place  of 

the  death),  the  said  A.  B.  died,  having 
first  duly  made  and  published  his  last 
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will  and  testament  in  >nrritingy  and 
thereby  constituted  and  appointed  E.  F. 
executor  thereof;  after  whose  death  the 
said  E.  F.  duly  proved  the  said  last 
will  and  testament  of  the  said  A.  B., 
and  took  upon  himself  the  execution 
thereof;  as  by  the  information  of  the 

said  E.  P.,  in  our  said  court, 

before  our  (justices)  thereof,  we  have 
been  given  to  understand:  (And  where- 
as,  by  the  letters  testamentary  of  .the 
said  A.  B.,  deceased,  by  the  said  E.  F. 
brought  into  the  said  court,  it  fully 
appear?  to  the  said  court  that  the  said 
E.  F.  is  executor  of  the  said  last  will 
and  testament  of  the  said  A.  B.,  de- 
eeasedi  and  hath  the  execution  thereof). 
And  now,  on  the  behalf  of  the  said 
E.  F.,  executor  as  aforesaid,  in  our  said 
supreme  court,  before  our  said  (just- 
ices) thereof,  w-e  have  been  informed 
that  although  judgment  be  thereupon 
given,  yet  execution  of  the  damages 
aforesaid  still  remains  to  be  made  to 
him:  Wherefore  th«  said  E.  F.,  execu- 
tor as  aforesaid,  hath  besought  us  to 
provide  him  a  proper  remedy  in  this 
behalf:  And  we  being  willing  that 
those  things  which  are  just  and  right 
should  have  a  due  execution,  do  there- 
fore command  you  that'  you  summon 
the  said  C.  D.,  that  he  be  before  our 
said    (justices)    of   our   said 


at  the 


m 


on  the       ' 
next,  to  show,  if 


court  of 
the  city  of 
Monday  of 

he  has  or  knows  of  any  cause  why  the 
said  E.  F.,  executor  as  aforesaid,  ought 
not  to  have  his  execution  against  him 
of  the  damages  aforesaid,  according  to 
the  force,  form  and  effect  of  the  said 
recovery,  if  he  shall  think  it  expedient 
for  him  so  to  do:  and  further  to  do 
and  receive  what  our  said  court,  for 
our  said  justices  thereof,  shall  then  and 
there  consider  of  him  in  this  behalf; 
and  have  you  then  there>  this  writ. 
Witness,  ,   esquire,  our   (chief 

justice),  at  the  in   the   city 

of    ,    the    day    of 

-,  in  the  year  of  x>ur  Lord  on-e 


thousand  eight  hundred 


clerks. 


I.  J.,  attorney. 

Burr.  App.  476,  |968;  Till.  Forms  46. 

J.  Scire  Facias  hy  Administrator 
After  Final  Judgment  in  As' 
sumpsit. 

(The  people  of)  the  state  of  » 


to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas  A.  B.,  lately  in  our 

court  of ,  before  our  (justices) 

thereof,  by  the  judgment  of  the  same 

court,  recovered  against  C.  D. • 

dollars,  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
non-performance  of  certain  promises 
and  undertakings  then  lat  ly  made  by 
the  said  C.  D.  to  the  said  A.  B.,  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  C.  -D.  is  convicted,  as  appears 
to  us  of  record;  and  afterwards,  to- wit, 

on  the  day  of  ,  etc., 

at,  etc.,  the  said  A.  B.  died  intestate; 
after  whose  death  administration  of  all 
and  singular  the  goods,  chattels  and 
credits,  which  were  of  the  said  A.  B. 
at  the  time  of  his  death,  in  due  form 
of  law  was  granted  to  E.  F.,  as  by  the 
information  of  the  said  E.  F.  in  our 
said  court,  before  our  (just- 
ices) thereof,  we  have  been  given  to 
understand  (and  whereas  by  the  letters 
of  administration  of  all  and  singular 
the  goods,  chattels  and  credits  whien 
were  of  the  said  A.  B.  at  the  time  of 
his  death,  granted  to  the  said  E.  F.  on 

the day  of  by  R.  S. 

(surrogate)  of  the  county  of , 

and  by  the  said  E.  F.  brought  into 
the  said  court,  it  fully  appears  to  the 
said  court  that  the  said  E.  F.  is  admin- 
istrator as  aforesaid):  And  now,  on 
the  behalf  of  the  said  E.  F.,  adminis- 
trator as  aforesaid,  in  our  said 

court,  before  our  aforesaid  (justices) 
thereof,  we-  have  been  informed  that 
although  judgment,  etc.  (as  in  last  form 
to  the  end,  substituting  ''adminis- 
trator" for  "executor").  Burr.  App. 
477,  1969. 

K,  Scire  Facias  To  Bevive  Judgment 
in  Case. 

(As  in  I,  A,  substituting  for  the  part 
between  the  asterisks,  the  following): 
for  his  damages  which  he  had  sustained 
as  well  on  occasion  of  a  certain  griev- 
ance then  lately  committed  by  the  said 
C.  D.,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  ex- 
pended.   Burr.  App.  473,  |963. 

L.    Scire  Facias  To  Have  Execution 
on  Future  Breaches, 
The  people  of  the  state  of  New  York, 

to    the    sheriff    of    the     county    of 

,  greeting:  ' 

Whereas  A.  B.,  heretofore,  to-wit,  in 
^^— •  term  of  the  year  of  our  Lord  one 
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thousand  eight  hnndred  and  

in  our  supreme  court  of  judicature^  be- 
fore our  justices  thereof,  by  the  judg- 
ment   of   the    same    court,    recovered 

against  C.  D.,  a  certain  debt  of 

dollars,  and  also dollars,  which 

in  the  same  court  were  adjudged  to  the 
said  A.  B.  for  his  damages  which  he 
had  sustained,  as  well  on  occasion  of 
the  detaining  of  that  debt,  as  for  iiis 
costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  C.  D.  is  convicted,  as  by  the 
record  and  proceedings  thereof,  remain- 
ing in  our  said  court,  before  the  afore- 
said justices  thereof,  manifestly  ap- 
pears; which  said  judgment  so  recov- 
ered against  the  said  G.  D.  as  afore- 
said, was  had  and  obtained  upon  a 
certain  writing  obligatory,  bearing  date 

the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight 

hundred  and ,  and  sealed  with 

the  seal  of  the  said  C.  D.,  whereby  the 
said  C.  D.  became  held  and  firmly 
bound  to  the  said  A.  B.,  in  the  said 

sum  of dollars,  to  be  paid  to 

the  said  plaintiff  when  the  said  de- 
fendant should  be  thereunto  afterwards 
requested,  with  and  under  a  certain 
condition  to  the  said  writing  obligatory 
subscribed,  whereby  after  reciting,  etc. 
(here  state  the  recitals),  it  was  de- 
clared, that  if,  etc.  (here  state  the 
condition  of  the  bond),  then  the  said 
obligation  was  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue.  And 
whereas  the  said  A.  B.  in  his  declara- 
tion exhibited  by  him  in  the  said  ac- 
tion in  which  the  said  judgment  was 
so  obtain-ed  as  aforesaid,  assigned  a 
certain  breach  (or  breaches)  of  the 
said  condition  of  the  said  writing 
obligatory  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  damages  were  thereupon  assessed 
for  and  by  reason  of  the  breaches  so 
assigned.  And  whereas  it  hath  been, 
and  is  duly  suggested  by  the  said  A. 
B.,  in  our  said  court  before  the  afore- 
said justices  thereof,  as  other  and  fur^ 
ther  breaches  of  the  said  condition  of 
the  said  writing  obligatory  then  the 
said  breaches  so  assigned  as  aforesaid, 
that  (here  suggest  the  further 
breaches).  For  which  said  last  men- 
tioned breaches  of  the  aforesaid  condi- 
tion of  the  said  writing  obligatory,  the 
said  A.  B.  hath  besought  us  to  pro- 
vide him  a  proper  remedy:  And  we, 
being  willing  that  what  is  just  in  this 


behalf  should  be  done,  do,  according 
to  the  form  of  the  statute  in  soch 
case  made  and  provided,  command  you 
that  you  make  known  to  (or,  sum- 
mon), the  said  C.  D.,  that  he  be  before 
our  justices  of  our  said  supreme  eourt 

of    judicature    of    to    show 

cause  why  execution  should  not  be  had 
and  awarded  against  him  upon  the  said 
judgment  so  obtained  as  aforesaid,  for 
the  damages  to  be  assessed  by  reason 
of  the  said  last  mentioned  breaehes 
of  the  said  condition  of  the  said  writ- 
ing obligatory,  if  it  shall  seem  expedi- 
ent for  him  so  to  do;  and  further  to 
do  and  receive  what  oar  said  court, 
before  our  said  justices  thereof,  shall 
then  and  there  consider  of  him  in  this 
behalf.  And  have  you  then  and  there 
this  writ.  Witness,  etc.  Burr.  App. 
474;  a  Chit.  PI.  1290. 

n.    BetanuL 

A.  Betvrn  to  Scire  Facioi,  Served  on 

Defendant, 
By  virtue  of  this  writ  to  me  directed, 
I  have  summoned  the  within  named  de- 
fendant, by  delivering  to  him  a  copy 
of  this  writ,  and  of  the  notice  hereon 
endorsed,  duly  certified  by  me. 

•  S.  T.,  sheriff. 
Burr.  App.  443,  |858. 

B.  Betum  on  Scire  Facias,  Defendant 

'Cannot  Be  Found* 
The  within  named  defendant  cannot 
be   found   in   my   county,  and   has  no 
dwelling  house  therein. 

S.  T.,  sheriff. 
Burr.  App.  448,  S858a. 

UL    Kotlce  To  Plead  To  Sdre  Facias. 

Sir:  Please  to  take  notice  that  yon 
are  hereby  required  to  plead  to  the 
writ  of  scire  facias  issued  in  this  cause, 
of  which  the  within  is  a  copy,  within 
twenty  days  after  the  return  day  men- 
tioned in  said  writ,  being  the 

day  of  next;   on  which  day 

the  said  writ  will  be  filed  in  the  office 
o£  the  clerk  of  this  court  at  the  ■ 

in  the  city  of  ,  or  that  your 

default  will  be   entered.     Dated,   etc 

Yours,  etc., 

£.  F.,  attorney  for  pIflL 
To  C.  B.,  the  above  named  defendant. 
■  Burr.  App.  538,  S1064a. 

IV.    Order  for  Default  on  fldia  Fadui 

The  writ  of  scire  facias  in  this  cause, 
with  notice  to  plead  endorsed  thereon, 
having  been  returned  by  the  sheriff  of 
the   county   of  ,  duly  served 
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upon  the  defendant,  on  filing  the  same, 
and  on  motion  of  £.  F.,  attorney  for 
the  plaintiff,  ordered  that  the  defend- 
ant's default  for  not  pleading  thereto 
be,  and  the  same  is  hereby  entered  ae- 
cordingly.    Burr.  App.  450,  i886a. 

V.    Flea  To  Scire  Facias^  Writ  of  Error 
Fending. 

And  the  said  defendant,  by  G.  H., 
his  attorney,  comes  and  prays  judg- 
ment of  the  writ  of  scire  facias  afore- 
said, because  he  says  that  after  the 
rendition  of  the  judgment  aforesaid,  in 
the  said  writ  of  scire  facias  specified, 
to-wit,  on,  etc.,  at,  etc.,  he  the  said 
defendant,  for  the  reversing,  annulling 
and  revoking  th«  said  judgment  in  the 
said  writ  of  scire  facias  mentioned, 
prosecuted  out  of  the  court  (state  the 
court  whence  the  writ  of  error  issued), 
a  certain  writ  of  (the  people  of)  the 
state  of ,  to  correct  certain  er- 
rors in  the  judgment  aforesaid,  speci- 
fied in  the  said  writ,  and  which  said 
writ  was  duly  allowed,  directed  to  (the 
court  below),  and  returnable  the  (re- 
turn day),  then  next  following  in  the 
said  court  of  (the  court  above),  before 
the  (justices),  at,  etc.,  which  said  writ, 
after  the  issuing  and  before  the  return 
thereof,  to-wit,  on,  etc.,  at,  etc.,  was 
delivered  in  due  form  of  law  to  (the 
court  below),  to  be  executed;  which 
said  writ  of  error  hath  not  as  yet  been 
returned,  but  is  still  pending  un- 
determined. And  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment 
if  the  said  defendant  ought  to  be  com- 
pelled to  answer  the  said  writ. of  scire 
facias,  pending  the  said  writ  of  error 
undetermined,  etc. 

G.  H.,  atty.  for  defendant. 

Burr.  App.  417,  §778;  Lill.  Entries  3. 

VX    Judgment  Becorda 

A.    Judgment     Becard     on    Default, 
Scire  Facias  To  Bevive  Judg- 
ment. 
Supreme  court.     (Placita  of  the  term 

or  day  at  which  the  scire  facias  was 

returnable.) 

(City  and)    county  of  ,  ss.: 

(The  people  of)  the  state  of  New  York, 
sent  to  their  sheriff  of  the  (city  and) 

county  of ,  their  writ  close  in 

these  words,  that  is  to  say:  (The  peo- 
ple of)  the  state  of  New  York,  to  the 
sheriff  of,  etc.  (copy  the  scire  facias  to 
the  end,  and  then  proceed  as  follows): 

At  which  day,  before  the  said  justices 
of    the    ■  court    of 


aforesaid,  at  the  — ^ in  the  city 

of  ,  comes  the  said  A.  B.,  by 

£.  F.,  his  attorney;  and  the  sheriff, 
to-wit  (William  Jones),  esquire,  sheriff 
of    the    said     (city    and)     county    of 

; ,  now  here  returns  that  he  had 

duly  summoned  the  said  G.  H.  to  be 
and  appear  before  the  justices  afore- 
said, at  the  day  and  place  in  the  said 
writ -mentioned,  to  show  cause,  as 'by 
the  said  writ  he  is  required;  and  as 
the  said  sheriff  is  therein  commanded.* 
And  the  said  C.  D.,  although  on  the 
same  day  solemnly  demanded,  comes 
not,  but  makes  default. 

Therefore  it  is  considered  that  the 
said  A.  B.  have  his  execution  against 
the  said  C.  D.  of  the  damages  (or  debt 
and  damages)  aforesaid,  according  to 
the  force,  form  and  effect  of  the  said 
recovery,  by  the  default  of  the  said 
C.  D.  (If  costs  are  given,  add:  And 
it  is  further  considered  that  the  said 
A.  B.  do  recover  against  the  said  C.  D. 

dollars,    for    his    costs    and 

charges  by  him  laid  out,  in  and  about 
the  prosecution  of  the  said  writ  of  scire 
facias,  for  having  execution  upon  the 
said  judgment,  by  the  court  now  here 
adjudged  to  the  said  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  etc. 

(If  judgment  be  not  entered  at  the 
same  term  with-  the  return  of  the  scire 
facias,  insert  a  continuance  to  the  term 
of  the  judgment,  and  then  proceed 
thus):  At  which  day,  before  the  just- 
ices  aforesaid,   at   the    (courthouse   in 

the  city  of  •-),  comes  the  said 

A.  B.,  by  his  attorney  aforesaid,  and 
the  said  C.  D.,  although  on  the  same 
day  solemnly  demanded,  comes  not,  but 
again  makes  default.  And  hereupon 
the  premises  being  seen,  and  by  the 
court  here  fully  understood,  and  ma- 
ture deliberation  being  thereupon  had: 

It  is  considered  that,  etc.  (judgment 
as  above).    Burr.  App.  189,  §345. 

B.  Judgment  Becord  on  Demurrer  in 
Scire  Facias, 

(As  in  last  form  to  the  *,  and  then 
as  follows):  And  the  said  CD.,  being 
solemnly  demanded,  comes  by  G.  H.,  his 
attorney;  and  hereupon  the  said  A.  B. 
prays  that  execution  may  be  adjudged 
to  him  against  the  said  C.  D.  of  the 
damages  (or  debt  and  damages)  afore- 
said, according  to  the  force,  form  ana 
effect  of  the  said  recovery,  etc. 

And  the  said  G.  B.  comes  and  defends 
the  wrong  and  injury  when^  etc.,  and 
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says,  etc.  (here  copy  demurrer  and  join- 
der,  add  continuance  to  the  term  of 
giving  judgment,  and  conclude  with 
judgment  as  in  ordinary  cases  of  de- 
murrer. If  the  demurrer  be  sustained, 
the  judgment  will  be  nil  capiat;  other- 
wise it  will  be  the  same  as  in  last 
form.)     Burr.  App.  190,  |34oa. 

C.  Judgment  Becord  on  Issue  of  Fad 
in  Scire  Faci<i8, 

(As  in  last  •  form,  substituting  for 
the  demurrer  and  joinder  the  plea  and 
subsequent  proceedings  to  issue,  after 
which  enter  order  for  trial,  then  the 
postea  and  finding  of  the  jury,  and  con- 
clude with  judgment  as  in  last  form.) 
Burr.  App.  190,  {345b;  see  Yates' 
Forms  756. 


SEAMEN. 

OEOSS-RBPBReNCE: 
Admiralty: 

Libel  In  Eem  for  Seaman's  Wages, 
Vessel  Left  Port,  or  About  To 
Leave; 

Affidavit  To  Obtain  Summons,  Sea^ 
man's  Wages; 

Preliminary  Summons  for  Seaman's 
Wages; 

Affidavit  of  Service  of  Summons; 

Certificate  of  Magistrate,  Summons 
for  Seaman's  Wages; 

Libel  for  Seaman 's  Wages  After  Pre- 
liminary Summons. 


BEABOH   WABBANT& 

I.    Oomplaint  for  Search  Warranty  1118 
n.    Search  Warranty  1118 

m.    Batoms,  lllS 

A.  Goods  Found,  Arrest  Made,  1118 

B.  Goods  Found,  1119 

C.  Goods  Not  Found,  1119 

L    Complaint  for  Search  Warrant. 

"To  the  justices  of  the  police  court 
within  and  for  the  city  of  Boston, 
Jonathan  F.  Pnlsifer  of  th^  city  of 
Boston,  in  the  county  of  Suffolk, 
Trader,  on  oath  informs  the  said  jus- 
ticesy  that  the  following  goods,  to- wit: 
he  has  reason  to  believe  and  does  be- 
lieve that  lottery  tickets  and  mate- 
rials for  a  lottery  unlawfully  made, 
provided  and  procured  for  the  pur- 
pose of  drawilig  a  lottery  are  con- 
cealed in  the  following  places,  to- wit: 
Office  of  Elisha  W.  Dana,  No.  2  Dev- 
onshire Street,  rear  of  23  State  Street. 
(Seven  other  places  and  persons  were 


also  mentioned  in  this  complaint)^ 
and  prays  a  warrant  to  search  there 
for   the  same. 

* '  Jonathan    Pulsif er. 

"B€ceived  and  sworn  to,  before  said 
court,  this  fourth  day  of  January  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  •  and   forty-one. 

Thomas  Power,  clerk. 

Com.  17.  Dana,  2  Mete   (Mass.)  329. 

n.    Sea^rch  Warrant. 

'^  Suffolk  to- wit:  Commonwealth  of 
Massachusetts.  To  the  sheriff  of 
our  county  of  Suffolk,  his  deputies, 
and  the  constables  of  our  city  of  Bos- 
ton, greeting. 

We  command  you  and  each  of  yon, 
forthwith,  with  necessary  and  proper 
assistants,  to  enter,  in  the  day  time, 
into  the  places  mentioned  in  the  above 
information,  and  there  search  for  the 
tickets  and  materials  there  named,  and 
if  the  same,  or  any  part  thereof,  shall 
be  found  on  such  search,  that  yon 
bring  the  tickets  and  materials  so 
found,  together  with  the  body  of  the 
person  or  persons  in  whose  possession 
found,  if  they  may  be  found  in  our 
said  city,  before  said  court,  to  be  dis- 
posed of  and  dealt  with  as  to  law  and 
justice  shall  appertain. 

''Tou  are  also  commanded,  in.  like 
manner,  to  notify  the  informant  to  ap- 
pear and  give  evidence  touching  the 
matter  contained  in  the  above  com- 
plaint, when  and  where  you  have  the 
said  goods  and  person,  or  either  of 
them. 

'^ Witness,     William  •Simmons,     Es- 
quire,  at   Boston^   this   fourth    day  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-one. 
"Thomas  Power,  clerk. 
Com.  V,  Dana,  2  Mete.   (Mass.)  329. 
Note. — Search    warrants   are   usually 
issued  to  search  for  Btolen  goods, 

in.    Betam& 

A.    Betum  to  Search    Warrant,    Ooodi 

Found,  Arrest  Made, 
"Suffolk,  ss.    City  of  Boston,  January 

4,  1841. 

I  have  made  diligent  search  in  the 
within  named  shops,  and  found  in  the 
office  of  £.  W.  Dana,  George  E.  Dans 
and  Benjamin  Eaton,  a  large  lot  of 
lottery  tickets,  books,  etc.,  and  I  ar- 
rested the  bodies  of  E.  W.  Dana,  George 
E.  Dana  and  Benjamin  Eaton,  in  whose 
possession  I  found  said   tickets,  ete^ 
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and  this  5th  day  of  January  I  have  of 
them  before  the  court  as  directed. 

Jacob  C.  Tallant,  Constable. '^ 
Com.  V,  Dana,  2  Mete.  (Mass.)  239. 

B.  Beturn    to    Search    Warrant    far 

Stolen  Goods  When  Goods  Are 
Found, 
I  have  executed  the  within  search 
warranty  as  I  am  within  commanded, 
and  have  found  the  said  goods  in  the 
place  designated,  and  have  them  now 
here,    as    I    am     within    commanded. 

Dated,  18 ^^ 

A.  B.,  sheriff  of  — —  eounty. 
Crocker  on  Sheriffs  517. 

C.  Beturn    to    Search    Warrant    for 

Stolen  Goods,  Not  Found, 
I  have  executed  the  within  search 
warrant  as  I  am  within  commanded, 
by  making  diligent  search  in  the  place 
designated  in  the  said  warrant  for  the 
goods  therein  described;  but  cannot 
find  the  said  goods,  or  any  part  thereof. 

Dated,  18 . 

A.  B.,  sheriff  of  county. 

Crocker  on  Sheriffs  516. 


SfiABOH  AMB  8EIZUBS. 

Petition  To  Setum  Private  Papers, 
Boohs,  and  Other  Property  Un- 
lawfully Seized, 

Now  comes  defendant  and  states  he 
is  a  citizen  and  resident  of  Kansas 
CSty,  Missouri,  and  that  he  resides, 
owns,  and  occupies  a  home  at  1834  Penn 
street  in  said  city; 

That  on  the  21st  day  of  December, 
1911,  while  plaintiff  was  absent  at  his 
daily  vocation,  certain  officers  of  the 
government  whose  names  are  to  plain- 
tiff unknown,  unlawfully  and  without 
warrant  or  authority  so  to  do,  broke 
open  the  door  to  plaintiff's  said  home 
and  seized  all  of  his  books,  letters, 
money,  papers,  notes,  evidences  of  in- 
debtediiess,  stock,  certificates,  insur- 
ance policies,  deeds,  abstracts,  and 
other  muniments  of  title,  bonds,  can- 
dies, clothes,  and  other  property  in  said 
home,  and  this  in  violation  of  %%  11 
and  23  to  the  Constitution  of  Missouri, 
and  of  the  4th  and  5th  Amendments 
to  the  Constitution  of  the  United 
States; 

That  the  district  at.torney,  marshal, 
and  clerk  of  the  United  States  court 
for  the  western  district  of  Missouri 
took  the  above  described  property  so 
Hoized  iQto  their  'possession,  and  havQ 


failed  and  refused  to  return  to  defend- 
ant portion  of  same,  to-wit: 

One  (1)  leather  grip,  value  about 
$7;  one  (1)  tin  box  valued  at  $3;  one 
(1)  Pettis  county,  Missouri,  bond, 
value  $500;  three  (3)  mining  stock  cer- 
tificates which  defendant  is  unable  to 
more  particularly  describe,  valued  at 
$12,000;  and  certain  stock  certificates 
in  addition  thereto,  issued  by  the  San 
Domingo  Mining,  Loan  &  Investment 
Company;  about  $75  in  currency;  one 
(1)  newspaper  published  about  1790, 
an  heirloom;  and  certain  other  prop- 
erty which  plaintiff  is  now  unable  to 
describe. 

That  said  property  is  being  unlaw- 
fully and  improperly  held  by  said  dis- 
trict attorney,  marshal,  and  clerk,  in 
violation-  of  defendant's  rights  under 
the  Constitution  of  the  United  States 
and  the  State  of  Missouri. 

That  said  district  attorney  purposes 
to  use  said  books,  letters,  papers,  cer- 
tificates of  stock,  etc.,  at  the  trial  of 
the  above  entitled  cause,  and  that  by 
reason  thereof  and  of  the  facts  above 
set  forth  defendant's  rights  under  the 
amendments  aforesaid  to  the  Consti- 
tution of  Missouri  and  the  United 
States  have  been  and  will  be  violated 
unless  the  court  order  the  return 
prayed   for; 

Wherefore,  defendant  prays  that  said 
district  attorney,  marshal,,  and  clerk  be 
notified,  and  that  the  court  direct  and 
order  said  district  attorney,  marshal, 
and  clerk,  to  return  said  property  to 
said  defendant.  Weeks  tl  United 
States,  U.  S.  Adv.  Ops.  341. 


8EOX7BITT  FOB  COSTS. 

I.    Affidavit  To  Obtain  Security,  1120 

A.  From  Non-resident,  1120 

B.  Plaintiff  Having  Bemoved,  1120 

C.  Insolvency  of  Plaintiff,  1120 

H.    Notice  of  Motion  To  FUe,  1120 

in.    Order  To  File  Security,  1120 

A.  Alternative  Order,  1120 

B.  Perefnptory  Order,  1120 

IV.  Notice  of  Filing  Security,  1121 

V.  Bonds  for  Costs,  1121 

A.  Defendant's  Costs,  1121 

B.  Foreign  Corporation,  1121 

C.  On  Attachment  Against    Foreign 

Corporation,  1121 

VI.  Notice  of  Exception  to  Security, 

1121 
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TtL    Kotlee  of  Jostificatton  of  Sur- 

^         otieg,  1122 

CROSS-BEFEBENCES: 
Admhultt: 
StipulationB    for    Costs    and   Dam- 
ages; 
Stipulation   for  Costs; 
Stipulation   for  Costs  To  Be  Given 
by  the  Libelants  on  Piling  Libel 
for   Salvage. 
Abbsst  in  Civil  Cases: 

Undertaking  on  Arrest. 
Bonds: 

Complaint  on  Bond  of  Security  for 
Costs. 
Declasation  and  Complaint: 

Complaint  on  Undertaking  for  Costs 
/     and  Damages  on  Attacoment; 
Complaint  on  Undertaking  for  Costs 
and  Damages  on  Arrest. 

L     Ai&daYlt& 

A.  Affldavit  To  Obtain  Security  fof 
Costs  from  Non-Besident  Plaint- 
iff- 

Y.   Z.   of   said  eity,   and   defendant 

herein,  being  duly  sworn,  says: 

I.  That  the  above  action  was  com- 
menced in f  18        ,  and  (here 

state  condition  of  the  cause,  e.  g,,  thus) : 

is  at  issue,  and  that  on  the  

day   of ,    18 ,   said   issues 

were  referred,  by  consent,  to  B.  P.* 

IL  That  the  plaintiff  is  a  non-resi- 
dent of  the  (city,  county),  and  state 
of  New  York,  and  is  a  resident  of 
(Frai^ee)  and  has  been  a  non-resident 
before  and  ever  since  the  said  action 
has  been  in  progress. 

(Where  there  has  been  delay  in  mov- 
ing, state  excuse,  e.  g,,  thus): 

III.  That  defendant  is  not  person- 
ally acquainted  with  the  plaintiff,  and 
was  not  aware  of  the  fact  of  his  being 

such  non-resident  until  the day 

of  ,   18-- — ,  when   such    fact 

and  the  fact  that  plaintiff  was  a  non- 
resident at  the  commencement  of  this 
action  and  ever  since,  and  now  is  such 
non-resident,  appeared  in  evidence  on 
the  trial  of  this  cause  before  such 
referee.    2  Abb.  Forms  662. 

B.    Affldavit  To  Obtain  Seeurity  for 
Costs,  Having  Bemoved  Pending 
Suit, 
(As  in  preceding  form  to  the  *,  con- 
tinuing:) 

II.  That  since  the  commencement 
of  this  action,  and  in  or  about    the 

month  of last,  the  said  plaintiff 

removed  from  this  state  to  the  state 


•>  and  hereafter  Intends  re- 


of 

siding  there,  and  is  no  longer  a  resi- 
dent of  this  state,  and  is  not  within  the 
jurisdiction  of  this  coort.  2  Abb. 
Forms  662. 

0.    Affidavit  To  Obtain  Seewrity  for 
Costs,   Insolvency  of  Plaintif, 
(As  in  I,  A  to  the  *,  continuing): 
n.     That  the  plaintiff  A.  B.  is  in- 
solvent   (or  that  since  the  commence- 
ment of  this  action,  the  plaintiff  A.  K 
became  insolvent),  and  he  was  on  or 

about  the   ■  day  of  , 

18- — ,  discharged  from  his  debts,  on 
account  thereof,  pursuant  to  the  statute 
(or,  and  his  person  has  been  exonerated 
from  imprisonment,  pursuant  to  the 
statute),  and  this  action  was  heretofore 
commenced  for,  or  in  the  name  of 
him,  the  said  A.  B.,  for  the  collection 
of  a  debt,  contracted  before  the  assign- 
ment of  his  estate.    2  Abb.  Forms  663. 

IL  Notice  of  Motion  To  File  Secuxity 
for  Ck>st& 
Sir:  Please  to  take  notice,  that  npoa 
the  affidavit,  with  a  copy  whereof  yon 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term^  to  be 

held  at  the  in   the  city  of 

,    on    the    first    Tuesday    of 

next,  for  a  rule  or  order  that 


the  plaintiff  file  security  for  costs  in 
twenty  days,  and  that  all  proceedings 
on  the  part  of  the  said  plaintiff  be 
stayed,  until  such  security  be  filed;  or 
for  such  other  rule,  etc  Burr.  App. 
206,  i402a. 

nL    Order  To  FUe  Seeoxltj. 

A.  Alternative    Order    To    FUe    Se- 

curity for  Costs. 
Ordered,  that  the  plaintiff  in  this 
cause  file  security  for  costs  within 
twenty  days  after  service  of  a  copy 
of  this  order,  and  of  the  affidavit  on 
which  it  is  founded,  or  show  cause  on 
the  first  day  of  the  next  special  term, 
why  the  same  is  not  done,  and  that, 
in  the  meantime,  all  the  proceedings  on 
the  part  of  the  plaintiff  be  stayed. 
Burr.  App.  227,  {471;  Yates'  Forms  9. 

B.  Peremptory   Order  of  the  Cowt 

To    File    Security    for    Coete 

{After  Alternative). 
'It  appearing  by  the  affidavit  of  (the 
defendant's  attorney  in  this  cause) 
that  a  copy  of  the  order  to  show  cause 
this  day,  why  the  plaintiff  in  this 
cause  should  not  file  security  for  costSi 
according  to  the  revised  statutes,  has 
been   regularly   served,  and   no   cause 
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liaving  been  shown  why  the  same  should 
not  be  done,  let  all  proceedings  in  this 
cause  be  stayed  until  such  security  be 
filed,  and  the  sureties  justify,  if  ex- 
cepted to.    Burr.  App.  227,  {472;  Yates' 

Forms  10. 

• 

IV.     Notice    of   Filing   Secnilty   for 
Costs. 

Please  to  take  notice,  that  I.  N.,  of 

,     merchant,     and     L     S.,     of 

farmer,  have  become  sureties 
in  this  cause,  and  that  the 
which  the  within  is  a  copy, 
duly  filed  in  this  cause,  in 
of  the  elerk  of  this  court,  at 
of .    Burr.  App.  197, 


for  costs 
bond,  of 
has  been 
the  office 
the  city 
{368. 

V.    Bonds  for  Oo8t& 

A.    Bond  far  Defendant's  Casts. 

Know  all  men  by  these  presents,  that 

we    (A.    B.,    of   ),   I.    N.,    of 

-,     merchant,     and    I.     8.,     of 


,  farmer,  are  held  and  firmly 

bound  unto  C.  D.,  in  the  sum  of  two 
hundred  and  fifty  dollars,  of  lawful 
money  of  the  state  of  New  York,  to 
be  paid  to  the  said  C.  B.,  his  executors, 
administrators  or  assigns;  for  which 
payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with 
our  seals.  Bated  this  (fourth  day  of 
October,  1845). 

Whereas  (the  said)  A.  B.,  has  com- 
menced a  certain  suit  in  the  (supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York),  against  the 
said  C.  B.;  now  the  condition  of  the 
above  obligation  is  such,  that  if  the 
above  bounden  (A.  B.)  I.  N.,  and  L  )S., 
shall  pay  on  demand  all  costs  that  may 
be  awarded  to  the  defendant  in  the 
said  suit,  then  the  above  obligation  to 
be  void;  otherwise,  to  remain  in  full 
force  and  virtue. 

Sealed  and  deUvered  in  the  presence 
of  O.  P. 

A.  B.  (L.  S.) 
I.  N.  (L.  S.) 
I.  S.   (L.  S.) 

Burr.  App.  40,  {77. 

B.    Bond  for  Costs  hy  Foreign  Cor- 
poration. 

Know  all  men  by  these  presents,  that 
We  (names  and  residences  of  obligors) 
are  held  and  firmly  bound  unto  C.  B., 
in  the  sum  of  two  hundred  and  fifty 
dollars,  lawful   money  of   the   United 

'1 


States,  to  be  paid  to  the  said  C.  B., 
etc.   (penal  part  in  the  usual  form). 

The  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  (the 
obligors),  shall  well  and  truly  pay  to 
the  said  C.  B.,  on  demand  all  such 
costs  as  may  be  awarded  against  the 
(name  the  corporation),  .in  favor  of 
the  said  C.  B.,  in  a  suit  (to  be)  brought 
by  the  said  (corporation),  in  the  sn- 
preme  eourt  of  this  state,  against  the 
said  C.  B.,  in  a  ^lea  of  trespass  on  the 
case  upon  promises  for  (here  briefiy 
state  the  nature  of  the  demand),  then 
this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 
witnesses. 

Burr.   App.  510,  {1026. 

C.    Bond    for    Costs    an    Attachment 
Against  Foreign  Corporation. 

Know  all  men  by  these  presents,  that 
we,    A.    B.,    of    —  ,     I.     S.,     of 

,  and  I.  N.,  of  — ,  are 

held  and  firmly  bound  unto  the  (name 
of  the  corporation)  in  the  sum  of  two 
hundred  and  fifty  dollars,  to  be  paid 
to  the  said,  the  (nam^  as  before)  their 
successors  or  assigns;  for  which  pay- 
ment well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally, 
firmly  by  these  presents.     Sealed  with 

our  seals.     Bated  the day  of 

,  in  the  year,  etc. 

Whereas,  a  suit  has  been  commenced 
by  the  said  A.  B.,  in  the  supreme  eourt 
of  judicature  of  the  people  of  the  state 
of  New  York,  by  attachment  against 
the  said  (the  corporation).  Now  the 
condition  of  this  obligation  is  such, 
that  if  the  said  A.  B.  shall  pay  on 
demand  all  costs  that  may  be  awarded 
against  him  in  the  said  suit,  then  this 
obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presenee  of 
(witnesses'  names.) 
(Endorsed.) 

Approved     this  ■       day     of 

,  1846. 

J.  W.  E.,  circuit  judge. 

Burr.  App.  510,  {1027. 

VL  Notice  of  Exception  to  Secnrit^r 
for  Oosta 
Please  to  take  notice,  that  I  have  this 
day  excepted,  and  do  hereby  except  to 
the  sufficiency  of  the  security  for  costs 
filed  in  this  cause.  Burr.  App.  195,  {358. 
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VII.    Notice  of  Justification  of  Sorotiet 
for  Costs. 

Sir:  Please  to  take  notice,  that  the 
sureties  for  costs  in  this  cause  have 
duly  justified,  and  that  the  affidavit  of 
justification  (whereof  a  copy  is  hereto 
annexed)  has  been  duly  filed  with  the 
clerk  of  this  court  at  (state  the  place). 
Burr.  App.  195,  {359. 

SEDUCTION. 

L    Indictment,  11^ 

IL     Complaint,  1122 

m.     Indictment  for  Bednction  Under 
Promise  of  Marriage,  1122 

CROSS-BEFEBBNOES : 
Abrest  in  Civil  Cases: 

Capias,  Debauching  Daughter. 
Parent  and  Child: 
Declaration     in     Trespass     for     De- 
bauching Daughter  and  Servant; 
Declaration  in  Case  for  Debauching 

Daughter; 
Complaint    for    Seduction   of  Plain- 
tiff's Daughter  or  Servant. 

I.    Indictment  for  Seduction. 

''That  Oscar  B.  Lingle,  late  of  the 
county  aforesaid,  on  the  Ist  day  of  Au- 
gut^t,  1893,  a  person  to  whose  care  and 
protection  one  Clara  F.  Wheatley,  a 
female  under  the  age  of  18  years,  to- 
wit  of  the  age  of  16  years,  had  been 
and  was  then  and  there  confided,  her, 
the  said  Clara  P.  Wheatley,  unlaw- 
fully and  feloniously  did  defile,  by  then 
and  there  unlawfully  and  feloniously 
carnally  knowing  her,  and  having  car- 
nal knowledge  of  her  body,  while  she, 
the  said  Clara  P.  Wheatley,  was  then 
and  there  in  the  care,  custody,  and  em- 
ployment of  him,  the  said  Oscar  B. 
Lingle,  against,"  etc.  State  V,  lingle, 
17  Cr.  L.  Mag.  430,  431. 

n.    Complaint  for  SednctioiL 

I.  That  on  the  day  of , 

18 ,  at  (while  the  plain- 
tiff was  employed  as  a  servant  in  the 
family  of  the  defendant),  the  defend- 
ant, with  force  and  arms,  ill-treated 
the  plaintiff,  and  made  an  indecent  as- 
sault upon  her,  and  then  and  there 
forcibly  debauched  and  carnally  knew 
her,  whereby  she  became  pregnant  and 
sick  with  child^  and  so  remained  and 

continued   for   the    space    of  

months;  at  the  expiration  of  which 
time,  on  the day  of 


of  which  she  was  pregnant  as  afore- 
said. 

U.  That  in  consequence  of  said 
indecent  assault  made  by  the  defend- 
ant on  the  plaintiff,  she  has  suffered 
greatly  in  her  health,  and  became  sick 
and   disordered,   and  so  continued  for 

the  space  of months,  during 

all  of  which  time  she  suffered  great 
pain,  and  was  prevented  from  trans- 
acting her  necessary  business  and  af- 
fairs, and  has  been  greatly  disturbed 
in  her  peace  of  mind,  and  has  been 
otherwise  greatly  injured,  to  her  dam- 
age    dollars.     1   Abb.   Forms, 

505. 

Note. — ^Under  statutes  only. 

in.    Indictment  for  Bedoctloa  Under 
Promise  of  Marriage. 

"The  grand  jury  for  the  state  of 
Missouri,  summoned  from  the  body  of 
Ralls  county,  impaneled,  charged  and 
sworn,  upon  their  oaths  present  and 
charge   that   Charles  O'Keefe,   late  of 

the  county  of  Balls,  on  the  

day    of   ,    1892,    at    the    said 

county  of  Balls  in  the  state  of  Mis- 
souri, did  then  and  there,  undei:  and 
by  promise  of  marriage  made  to  one 
Annie  Elizabeth  Hightower  by  hira, 
the  said  Charles  O'Keefe,  unlawfully 
and  feloniously  seduced  and  debauched 
her,  the  said  Annie  Elizabeth  High- 
tower,  she,  the  said  Annie  Elizabeth 
Hightower,  being  then  and  there  an 
unmarried  female  of  good  repute  and 
under  eighteen  year  of  age,  against 
the  peace  and  dignity  of  the  State." 
State  f?.  O'Keefe,  141  Mo.  271,  42  a 
W.   725. 


18- 


-,  she  was  delivered  of  a  child, 
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I.    Ordom 

A.  Order  for  Seg^estratum. 

The  defendant  C.  D.,  being  in  eon- 
tempt  for  not  appearing  to  the  bill  of 
eomplaint  in  this  cause,  and  a  warrant 
having  been  issued  to  the  sheriff  of  the 
county  of  Albany,  attending  this  court 
at  its  present  (or  last  January)  term, 
and  as  such,  executing  all  the  duties 
of  a  sergeant-at-arms,  requiring  him 
forthwith  to  go  and  take  the  said  C.  D. 
into  his  custody  and  bring  him  into 
this  court  to  answer  for  his  contempt, 
in  pursuance  of  an  order  of  this  court 

dated   the  day  of  ; 

and  the  said  sheriff,  acting  as  sergeant- 
at-arms,  having  returned  that  he  had 
made  diligent  search  and  inquiry  after 
the  said  C.  D.,  but  that  he  did  so  ab« 
scond  and  secrete  himself  that  he  could 
not  be  found  to  be  apprehended,  as  by 
the  said  warrant  and  the  return  thereto 
appears; 't>n  motion  of  Mr.  17.,  of  coun- 
sel for  the  complainant,  it  is  ordered 
that  a  commission  of  sequestration  do 
issue,  against  the  said  C.  D.,  directed 
to  G.  Y.,  N.  M.,  J.  B.  and  B.  L.,  commis- 
sioners, directing  them  to  sequester  the 
said  defendant 's  personal  estate,  and  the 
rents,  issues  and  profits  of  his  real 
estate,  until  the  said  defendant  shall 
appear  to  the  bill  of  complaint  in  this 
cause,  clear  his  contempt,  and  this  court 
shall  make  an  order  to  the  contrary. 
2  Barb.  Ch.  Pr.  881. 

B.  Order  for  Sequeeiration  on  Betum 

of  Attachment  (English). 
Whereas  by  the  decree  (or  order) 
dated,  etc.,  it  was  ordered  (recite  so 
much  of  the  decree  or  order  as  is  re- 
quired to  be  performed);  now,  upon 
motion  by  counsel,  etc.,  who  alleged 
that  an  attachment  issued  against  the 
defendant  A.,  for  his  contempt  i^  not, 
etc.  (state  the  default  in  respect  of 
which  the  attachment  issued),  directed 

to  the  sheriff  of ,  and  that  the 

said  sheriff  hath  returned  that  the  said 
defendant  is  a  prisoner  in  his  custody 
(or  non  est  inventus  thereof) ;  and  upon 
reading  the  said  decree  (or  order),  writ 
and  return  thereon.  This  court  doth 
order  that  a  sequestration  do  issue,  di- 
rected to  certain  commissioners  to  be 
therein  named,  to  sequester  the  said  de- 
fendant A.'s  personal  estate,  and  the 
rents,  profits  and  issues  of  his  real 
estate,  until  the  said  defendant  shall 
(state  the  act  required  to  be  done) 
clear  his  contempt,  and  this  court  doth 
make  other  order  to  the  contrary.     8 


Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.)  2357; 

2  Seton  Dec.  (Eng.  ed.,  1862)  1214. 

C.  Order  for  Sequestration;  Corpora' 

tion. 
Whereas  by  the  decree  (or  order) 
dated,  etc.,  it  was  ordered,  etc.  (recite 
so  much  of  the  decree  or  order  as  is 
required  to  be  performed,  or  if  for  non- 
payment of  costs,  recite  direction  as  to 
costs  and  certificate  of  taxation);  now, 
upon  motion,  «te.,  by  counsel,  ete.^  who 
alleged  that  a  distringas  (if  so,  add: 
and  an  alias  and  pluries  distringas), 
issued  against  the  defendants  (the  cor- 
poration by  their  corporate  name),  di- 
rected to  the  sheriff  of  ,  for 

not,  etc.  (state  the  default  in  respect 
of  which  the  process  issues);  that  pur- 
suant to  the  said  decree  (or  order)  the 
said  sheriff  hath  returned  nulla  bona 
thereon  (or  if  the  sheriff  returns  issues, 
say:  the  sheriff  hath  returned  "■ 

issues  theteon;  and  upon  reading  the 
said  decree  (or  order)  and  certificates 
of  taxation,  and  the  said  (corporation) 
still  persisting  in  their  said  contempt, 
this  court  doth  order  that  a  commission 
of  sequestration  do  issue,  etc.,  until 
they  shall  (state  what  they  are  required 
to  do)  clear  their  contempt,  and  this 
court  make  other  order  to  the  contrary; 
unless  the  said,  etc.,  shall,  etc.,  on  no- 
tice, etc.,  show  cause  to  the  contrary. 

3  Dan.  Ch,  PI.  &  Pr.  (Perkins'  ed.) 
2358;  2  Seton  Dee.  (Eng.  ed.,  1862) 
1229. 

D.  Order  for  Sequestration  for  Not 

Answering, 
The  defendant  C.  D.  having,  by  an 
order  of  this  court  made  on  the  — — 
day  of  ,  been  committed  to  the 

common  jail  of  the  county  of  , 

for  his  contempt  in  not  putting  in  his 
answer  to  the  bill  of  complaint  in  this 
cause  as  directed  by  a  previous  order 
of  this  court;  and  it  now  appearing  by 
the   certificate  of   the  sheriff   of  said 

county  of that  the  said  C.  D. 

is  still  held  by  him  in  his  custody  by 
virtue  of  such  commitment  for  his  con- 
tempt, and  it  being  shown  by  due  proof 
by  affidavit  that  the  said  0.  D.  hath 
not  yet  obeyed  the  order  of  this  court 
directing  him  to  put  in  his  answer,  but 
still  persists  in  his  contempt;  on  mo- 
tion of  Mr.  N.,  of  counsel  for  the  com- 
plainant, ordered  that  k  commission  of 
sequestration    do    issue,     directed    to 

commissioners,    to    sequester 

the  personal  estate,  and  the  rents,  is- 
auee  and  profits  of  the  real  estate  of 
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the  said  O.  D.,  until  lie  shall  pat  in 
Ms  answer  to  the  bill  of  complaint  in 
this  cause,  clear  his  contempt,  and  this 
court  shall  make  an  order  to  the  con- 
trary.   2  Barb.  Ch.  Pr.  394, 

n.    Writs. 

A.     Writ  of  Sequestration, 
(The  people  jqI)  the  state  of 


to  G.  T.,  N.  M.,  J.  B.,  and  B.  L., 

greeting: 

Whereas  A.  B.,  lately '  exhibited  his 
bill  of  complaint  in  our  court  of  chan- 
cery against  O.  D.  And  whereas  the 
said  0.  B.  being  duly  served  with  a 
writ  of  subpoena  issuing  out  of  said 
court,  Qommanding  him  under  a  certain 
penalty  to  appear  to  and  answer  the 
said  bill,  hath  refused  so  to  do,  and 
thereupon  all  process  of  contempt  hath 
regularly  issued  against  him  unto  a 
sergeant-at-arms.  And  whereas  the 
said  O.  D.  hath  of  late  absconded,  and 
so  concealed  himself  that  the  sheriff 
of  the  county  of  — — —  attending 
this  court  at  the  present  (or  last  Jan- 
uary) term  thereof,  and  executing  the 
powers  and  duties  of  a  sergeant-at- 
arms,  hath  not  been  able  to  find  him, 
so  that  he  could  be  apprehended,  as  by 
the  certificate  and  return  of  the  said 
sheriff  appears:  Know  ye,  therefore, 
that  we,  in  confidence  *  of  your  pru- 
dence and  fidelity,  have  given,  and  by 
these  presents  do  give,  to  you  or  any 
three  of  you,  full  power  and  authority 
to  enter  upon  all  the  messuages,  lands, 
tenements  and  real  estate  whatsoever 
of  the  said  O.  D.,  and  to  take,  collect, 
receive  and  sequester  into  your  hands 
not  only  all  the  rents  and  profits  of  the 
said  messuages,  lands,  tenements  and 
real  estate,  but  also  all  his  goods,  chat- 
tels, and  personal  estate  whatsoever; 
and  therefore  we  command  you,  or  any 
three  of  you,  that  yon  do,  at  certain 
proper  and  convenient  days  and  hours^ 
go  to  and  enter  upon  all  the  messuages, 
lands,  tenements  and  real  estate  of  the 
said  C.  D.,  and  that  you  do  collect,  take 
and  get  into  your  hands  not  only  the 
rents  and  profits  of  all  his  said  real 
estates,  but  also  all  his  goods,  chattels 
and  personal  estate,  and  detain  and 
keep  the  same  under  sequestration  in 
your  hands,  or  pay  the  same  in  such 
manner  and  to  such  persons  as  the  said 
court  shall  appoint,, until  the  said  C.  D. 
shall  appear  to  (or  fully  answer)  the 
said  complainant's  bill  clear  his  con- 
tempts, and  our  said  court  shall  make 
an   order   to   the   contrary.      Witness, 


,  chancellor  of  our  said  state, 

at  the of  ,  the 

day  of  ^ f  in  the  year   of  our 

Lord     one     thousand     eight     hundred 

••^^^^.^^■^^^ 

J.  M.  Davison,  register, 
(or  clerk). 
2  Barb.  Ch.  Pr.  382. 

B.    Writ  of  Sequestration  To  Compel 
Appearance  of  Corporation, 
(The  people  of)  the  state  of , 

to  A.  H.,  I.  F.,  W.  G.,  E.  B.,  and 

O.  E.,  greeting: 

Whereas  A.  B.,  lately  exhibited  his 
bill  of  complaint  in  our  court  of  chan- 
cery against  the  Commercial  Bank  of 
Albany,  and  caused  a  subpoena  in  said 
cause  to  be  issued  out  of  aud  under 
the  seal  of  this  court,  and  duly  served 
upon  the  said  Commercial  Bank  of  Al- 
bany,  which  subpoena  was   tested   oa 


the 


day  of 


tumable    on    the 


and  re- 
day     of 

;  and  whereas  the  said  Com- 
mercial Bank  of  Albany  having  neg 
lected  and  refused  to  enter  their  ap- 
pearance in  said  cause,  a  writ  of  dis- 
tringas was  thereupon  issued  against 
the  said  Commercial  Bank  of  Albany, 
directed  to  the  sheriff  of  the  county 
of  Albany,  requiring  him  to  make  a 
distress  upon  the  lands  and  tenements, 
goods  and  chattels  of  the  said  corpora- 
tion within  his  bailiwick,  bo  that 
neither  the  said  corporation  nor  any 
other  person  or  persons  for  them  might 
possess  them  until  the  court  of  chan- 
cery should  make  order  to  the  contrary; 
and  whereas  further  -  process  of  con- 
tempt has  issued  against  the  aaid  aor- 
poration  to  compel  its  appearance  in 
said  cause,  without  effect,  unto  a  plor- 
ies  distringas,  as  appears  by  the  said 
process  and  the  returns  thereto;  know 
ye,  therefore,  that  we,  in  confidence 
(conclude  as  in  11,  A,  fr<Hn  the  *)• 
2  Barb.  C?h.  Pr.  887. 

m.    Proceedings  To  Ezeeato. 

A.    Order  for  Examination  of  Claim' 
ant  Fro  Interesse  Suo, 

A  commission  of  sequestration  hav- 
ing heretofore  issued  in  this  cause,  di- 
rected to  G.  T.,  N.  M.,  J.  B.,  and  B.  L., 
as  commissioners,  directing  them  to 
sequester  the  personal  estate  of  the  de- 
fendant C.  D.,  and  the  rents,  issues  and 
profits  of  his  real  estate,  until  the  saiil 
C.  D.  should  appear  to  the  bill  of  com- 
plaint in  this  cause,  clear  his  contempt, 
and  the  court  should  make  an  order  to 
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the  eontrary;  under  and  by  virtue  of 
whieh  eommisBion  the  said  commission- 
ers have  taken  possession  of  a  certain 
fsLTm  or  lot  of  land,  with  the  appurte- 
nances^ situate,  lying  and  being  in  the 
town  of  Saratoga  Springs,  in  the  county 
of  Saratoga,  ealled  the  Baker  lot,  as 
part  of  the  real  estate  of  the  said 
0.  D,y  and  then  being  in  his  actual 
possession,  as  appears  by  the  return 
of  the  said  commissioners  to  the  said 
commission  of  sequestration;  and  it 
now  appearing  by  the  affidavit  of  John 
Doe,  that  he  claims  title  to  the  said 
farm  or  lot  of  land,  under  and  by  virtue 
of  a  certain  deed  or  conveyance  there- 
of alleged  by  him  to  have  been  exe* 
euted  by  the  said  C.  D.  to  him  the  said 

John  Doe,  and  dated  the day 

of  ,  and  the  said  •  John  Doe, 

now  applying  for  leave  to  be  exam- 
ined pro  interesse  suo  before  a  master  of 
this  court  touching  his  interest  and  title 
in  the  farm  or  lot  of  land  so  claimed 
by  him;  thereupon,  on  reading  and  fil- 
ing the  return  of  the  said  commission- 
ers to  the  said  commission  of  seques- 
tration, and  the  affidavit  of  the  said 
John  Doe,  and  on  motion  of  Mr.  B., 
of  counsel  for  the  said  John  Doe,  it  is 
ordered  that  it  be  referred  to  one  of 
the  masters  of  this  court,  residing  in 
the  county  of  Saratoga,  to  take  the 
examination  of  the  said  John  Doe  pro 
interesse  suo,  and  that  within  three 
days  from  the  service  of  a  copy  of  this 
order,  the  complainant  in  this  cause 
exhibit  before  said  master  interroga- 
tories for  that  purpose;  that  the  master 
settle  such  interrogatories;  that  the 
said  John  Doe  put  in  his  examination 
thereto  within  twenty-four  hours  after 
such  interrogatories  are  settled;  and 
that  if  a  replication  to  such  examina- 
tion is  filed,  the  master  may  examine 
any  other  persons  as  witnesses  touching 
such  claim.  And  it  is  further  ordered 
that  the  said  master  do  certify  whether 
the  said  John  Doe  hath  made  out  a 
title  to  the  said  premises  so  claimed 
by  him,  or  any  part  thereof;  and  that 
the  said  John  Doe  procure  and  file  such 
report  within  ten  days  from  the  date 
of  this  order,  to  the  end  that  such  fur- 
ther order  may  be  made  in  the  premises 
as  shall  be  just.    2  Barb.  Oh.  Pr.  384. 

B.  Notice  To  TenanU  To  Attorn  To 
Sequestrators* 

By  virtue  of  a  writ  of  sequestration 
issued  out  of  and  under  the  seal  of  the 
court  of  chancery  of  the  state  of  New 


York,  in  a  certain  suit  pending  in  said 
court  between  A.  B.,  complainant,  and 
C.  D.,  defendant,  to  us  directed  and 
delivered  as  commissioners  to  execute 
the  same,  and  which  writ  under  the 
seal  of  said  court  is  now  shown  to  you 
(or  with  a  copy  of  which  writ  you  are 
herewith  served),  you  are  hereby  noti- 
fied and  required  to  attorn  to  us  in 
future  as  your  landlords  of  the  prem- 
ises in  your  occupation  belonging  to 
the  said  G.  D.,  and  you  are  also  notified 
and  required  to  pay  to  us  the  arrears 
of  rent  now  due  from  yon  respectively, 
as  tenants  of  the  said  C.  D.;  and  also 
to  pay  to  us  the  rents  which  shall  here- 
after grow  due  from  you,  and  each  of 
you,  on  account  of  the  said  premises, 
from  time  to  time  as  the  same  shall 
become  due,  until  the  further  order  of 
said  court  of  chancery. 

Dated  this day  of , 

1843. 

G.  7.,  N.  M.,  etc.,  commissioners. 
To  M.  P.,  J.  K^  etc.,  tenants  of  0.  D. 

2  Barb.  Ch.  Pr.  883. 

0.  Affidavit  To  Obtain  Order  for 
Tenants  To  Attorn, 

That  on  the day  of 

instant  this  deponent  personally  served 
upon  Timothy  Noakes,  a  tenant  occupy- 
ing a  portion  of  the  premises  belonging 
to  the  defendant  C.  D.,  as  his  tenant, 
a  notice,  of  which  a  copy  is  hereunto 
annexed,  by  delivering  the  same  to  him, 
and  at  the  same  time  showing  to  him 
the  writ  of  sequestration  therein  men- 
tioned, issued  out  of  and  under  the  seal 
of  this  court;  and  further  that  the  said 
Timothy  Noakes  has  not  as  yet  attorned 
or  paid  the  rent  due  from  him  as  such 
tenant,  according  to  the  requirements 
of  such  notice,  to  this  deponent,  nor  to 
either  of  the  other  commissioners,  to 
the  knowledge  or  belief  of  this  de- 
ponent.   2  Barb.  Gh.  Pr.  383. 

D.  Order  Directing  Tejiants  To  At' 
torn,  etc,^   to  Commissioners, 

A  commission  of  sequestration  hav- 
ing heretofore  issued  in  this  cause,  di- 
rected to  G.  Y,f  N,  M.,  J.  B.,  and  B.  L., 
as  commissioners^  directing  them  to 
sequester  the  personal  estate  of  the  de- 
fendant G.  D.,  and  the  rents,  issues  and 
profits  of  his  real  estate,  until  the  said 
G.  D.  should  appear  to  the  bill  of  com- 
plaint in  this  cause,  clear  his  contempt, 
and  the  court  should  make  an  order  to 
the  contrary;  and  on  reading  and  filing 
the  affidavit  of  G.  Y.,  one  of  the  said 
commissioners,  proving  the  service  upon 
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Timothy  Noakes,  one  of  the  tenants  of 
said  C.  D.,  of  a  notice  requiring  him 
to  attorn  to  the  said  commissioners  and 
to  pay  to  them  the  rent  then  due  or 
thereafter  to  grow  due  from  the  said 
Timothy  Noakes  on  account  of  the  said 
premises;  and  showing  that  the  said 
Noakes  had  not  complied  with  such  no- 
tice; on  motion  of  Mr.  N.,  of  counsel 
for  the  complainant,  it  is  ordered  that 
the  said  Timothy  Noakes  do  attorn  to 
the  said  commissioners,  and  do  pay  to 
them  the  arrears  of  rent  now  due,  and 
the  rents  which  shall  hereafter  grow 
due  from  him  on  account  of  the  said 
premises,  from  time  to  time  as  the  same 
shall  become  dpe,  until  the  further  or- 
der of  the  court.    2  Barb.  Ch.  Pr.  384. 
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A.  On  Party,  1127 
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D.  By  Mail,  1127 

E.  As  Foundation  for  Contempt,  1128 

F.  Of  Declaration  on  Attorney,  1128 
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H.     Of  Demurrer  or  Other  Pleading, 
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K.     Of  Notice  of  Motion,  1129 
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A.  Service  of  Bill  Out  of  Jurisdic- 
tion, 1129 

B. .  Substituted  Service  of  Decree  or 
Order,  1129 

m.    Admission  of  Service;  1129 

rv.    Affidavits  for  Publication,  1129 

A.  Where  Defendant  Is  Foreign  Cor- 

poration, 1129 

B.  Where  Defendant  Is  Non-resident, 

1130 

C.  Where  Defendant  Is  Proper  Party 

Respecting     Specific     Property, 
1130 

D.  In  Action  for  Divorce,  1130 

E.  In  Case  of  Unknown  Oiniers,  1130 
P.     li^or  Appearance  of  Resident,  Hest- 

dence  Cannot    Be    Ascertained, 
1131 
G.     Where   Defendant  Keeps  Himself 
Concealed,  1131 


H.  Where  Defendant  Has  Departed 
From  State  To  Defraud  Cred- 
itors, 1131 

I.  To  Obtain  Order  Where  Defend- 
ant Nonresident,  1131 

J.  To  Obtain  Order  Where  Defend- 
ant Besides  in  State,  1132 

K.  To  Obtain  Order  Where  Defend- 
ant's Last  Known  Besidenee 
Was  in  State,  1132 

V.    Orders  for  Publication,  1132 

A.  Defendant    Foreign    Corporation, 

1132 

B.  Where  Defendant  Has  Departed  or 

Concealed  Himself,  1132 

C.  Where  Defendant  Is  Non-resident, 

1133 

D.  Where  Action  Relates  to  Specific 

Property,  1133 

E.  Where  Action  Is  for  Divorce,  1133 

F.  Where  Besidence  of    a    Besident 

Cannot  Be  Ascertained,  1133 

G.  In  Case  of  Unknown  Owner,  1133 
H.    For  Absent,  Coticealed    or    Non- 
resident Defendant,  1133 

I.      Of  Notice  of  Attachment  Against 

Non-resident,   1134 
J.      Of  Notice  of  Attachment  Again»t 

Absconding  Debtor,  1134 

VX    Notices  for  PnbUcattan,  1134 

A.  To   Be   Appended    to    Summons, 

1134 

B.  Of  Attachment  Against  Non-resi- 

dent, 1134 

C.  Attachment    Against    Absconding 

Debtor,  1135 

vn.    Proof  of  PabUcation»  1135 

A.  PHnter's  Affidavit,  1135 

B.  Affidavit  of  Piiblication  of  Notice, 

1135 

C.  Affidavit  of  Mailing,  1135 

VUL  Proceedings  on  Expiration  of 
Time  for  Appearance  After  Pnb- 
Ucation,  1135 

A.  Petition     for     Appointment     of 

Guardian  Ad  Litem,  1135 

B.  Affidavit  of  Non-appearance,  113.1 

C.  Order  Taking  Bill    as    Confessed 

and  Ordering  Beference,  1136 

CBOS8-BEFEBENCES: 
Admiralty  : 
Notice    for    Publication    Containing 

Substance  of  Libel; 
Affidavit  of  Service  of  Citation  and 
Appeal. 
Bills  op  Particitlabs: 
Proof  of  Service  of  Alternative  Or- 
der and  Default. 
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Default: 

Affidavit  of  No  Answer; 

Affidavit  Preliminary  to  Proceedings 

for  Judgment  or  Beference; 
Affidavit  in  Case  of  Publication; 
Affidavit  of  Service  of  Subpoena  to 
Answer. 
Ejkctment: 
Affidavit  of  Personal  Service  of  Dec- 
laration in  Ejectment; 
Affidavit   of   Service    of  Declaration 
in  Ejectment  at  Besidence. 
Equity  Jurisdiction  and  Pbogeduse: 
Affidavit  of  Non-delivery  of  Bill. 
Garnishment: 

Judgment    Condemning    Fund,    Serv- 
ice on  Defendant  by  Publication. 
Guardian  Ad  Litem: 

Petition  for  Guardian  Ad  Litem  in 

Case   of  Publication; 
Order  Appointing  Guardian  Ad  Lit- 
em in  Case  of  Publication. 
Guardian  and  Ward: 

Notice  of  Application  To  Sell  Beai 
Estate  of  Minor.  . 
Obstructing  Justice: 

Indictment  for  Impeding  Officer    in 

Execution  of  Civil  Process; 
Indictment,    Besisting    Officer    Serv- 
ing Process. 
Beferences: 
Order  of  Beference  To  Take  Proof 
of  Cause  of  Action^  and  Payments, 
Where   Summons  Was  Served   by 
Publication. 
Beturns: 
Betum  Personally  Served; 
Sheriff's    Certificate    of    Service  on 

Defendant   Personally; 
Sheriff's  Certificate,  Service  at  Bes- 
idence; 
Certificate  of  Sheriff  of  Service  of 

Declaration. 
And  see  Beturns. 
Supflbmentart  Proceedings: 

Affidavit  of  Service  of  Order  for  Ex- 
amination of  Judgment  Debtor. 
Trial: 

Notice  of  Motion  To  Strike  Cause 
From  Calendar  for  Nt>t  Serving 
Papers. 

L    Affidavits  of  Service. 

A.    Affidavit  of  Service  on  a  Party, 

M.  N.,  being  duly  sworn,  says  that 
he  is  (clerk  in  the  office  of  the  plain* 
tiff's  attorney  herein) ,  and  that  on  the 

day  of f  at  ^ 

he  served  the  (designating  paper)  here- 
to annexed  (or  a  copy  of  which  is  here- 
to annexed)  on  Y.  Z.,*  known  to  him 


to  be  one  of  the  (defendants)  herein, 
by  delivering  the  same  (or  a  copy  there- 
of) to  him  personally,  and  leaving  the 
same  with  him.     2  Abb.  Forms  689. 

B.  Affidavit  of  Service  on  Attorney* 
(Aa  in  I,  A,  to  the  *,  continuing): 

the  attorney  for  the  (defendant)  here- 
in^  by  delivering  the  same  to  him  per- 
sonally, at  No. street, 

in >  and  leaving  the  same  with 

him. 

(Or,  if  by  leaving  at  residence,  say) : 
by  leaving  the  same  at  the  residence 

of  the  said  O.  P.,    at    No.    

— —  street,  in  the  city  of , 

with  a  person  of  suitable  age  and  dis- 
cretion, this  deponent  having  immedi- 
ately  theretofore    called   at   the   office 

of  the   said  O.   P.,   at    No.    

street,    in    the    said   city,   in 

order  to  serve  the  same,  and  such  office 
not  being  then  open  so  as  to  admit 
of  such  service. 

(Or,  if  on  a  clerk  or  person  having 
charge,  say):  by  delivering  the  same 
to  a  clerk  of  the  said  O.  P.,  at  his  office 
(or  tp  a  person  having  charge  of  his 

office),  at  No. street, 

in f  and  leaving  the  same  with 

him,  the  said  O.  P.  being  absent  at  the 
time. 

(Or,  if  left  in  a  conspicuous  place  in 
the  office,  say) :  by  leaving  the  same  in 
a  oonspicuous  place  in  the  office  of  the 

said  O.  P.,  at  No. 

street,  in  ,  between  the  hours 

of  six  in  the  morning  and  nine  in  the 
evening,  to-wit,  at  or  about  the  hour 

of in  the ^noon  of  the 

day  aforesaid,  there  being  no  person 
in  said  office  at  the  time  of  such  serv- 
ice.   2  Abb.  Forms  600. 

C.  Affidavit  of  Service  on  a  Party, 

Where   the  Paper  is  Left    at 
Besidence, 
(As  in  I,  A,  to  the  *,  eontinning): 
by  leaving  the  said  paper  at  his  resi- 
dence.  No.   street, 

between  the  hours  of  six  in  the  morn- 
ing and  nine  in  the  evening,  to-wit,  at 

about  o'clock,  with  a  person 

of  suitable  age  and  discretion,  namely 
(a  woman  who  represented  herself  to 
be  the  wife  of  the  defendant).  8  Abb. 
Forms  689. 

D.  Affidavit  of  Service  hy  MaU. 
(As  in  I,  F,  to  the  *,  and  then  as 

follows):  And  deponent  further  says 
that  such  service  was  made  by  care- 
fully enclosing  the  said  declaration  and 
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notice  in  a  wrapper,  and  putting  the 
same  into  the  postoflice  in  the  town  (or 

city,  etc.)  of ,  directed  to  the 

said  G.  H.,  esquire,  attorney  for  the 
said  defendant,    at  ,    in    the 

county  of  ,  that  bein^  the  res- 

idence of  the  said  attorney,  and  paying 
the  postage  thereon.  (Conclude  as  in 
I,  P.)     Burr.  App.  10,  §19. 

E.  Affldavit,  Where  the  Service  is  the 

Foundation  for  Proceeding  for 

Contempt, 
(Add  to  I,  A,  if  the  paper  served 
was  a  judge's  order):  and  at  the  same 
timd  deponent  exhibited  to  him  the 
original  of  said  order,  with  tne  signa- 
ture  of  Mr.   Justice  ,  affixed 

thereto.  (Or,  if  the  paper  was  an  or- 
der of  court,  say:  a  true  copy  of  said 
order,  duly  certified  at  the  foot  thereof 
by  C.  L.,  clerk  of  this  court,  or  of  the 

county  of ^ ,  in  whose 

office  said  order  has  been  duly  entered.) 
2  Abb.  Porms  690. 

F.  Affidavit  of  Service  of  Declaration 

on  Attorney, 
E.  F.,   attorney  for  the  plaintiff  in 

this  cause  (or  I.  J.,  of ,  student 

at  law,  or  clerk  to  E.  F.,  etc.),  being 
duly  sworn,  deposes  and  says  that  on 

the  day  of  last  (or 

instant)  he  served  G.  H.,  esquire,  the 
attorney  for  the  defendant  in  this 
cause,  with  a  copy  of  the  declaratian 
filed  in  this  cause,  together  with  a  no- 
tice thereon  endorsed,  directed  to  the 
said  attorney,  requiring  the  said  de- 
fendant to  plead  to  the  said  declaration 
in  twenty  days  after  service  of  a  copy 
thereof,  and  of  said  notice,  or  judg- 
ment.* And  this  deponent  further  says 
that  he  served  the  said  copy  and  no- 
tice by  delivering  the  same  to  the  said 
G.  H.  in  person  (or  by  delivering  the 
same  to  a  clerk  of  the  said  G.  H  in  the 
office  of  the  said  G.  H.;  or  by  leaving 
the  same  in  a  conspicuous  place  in  the 
office  of  the  said  G.  H.  during  office 
hours,  no  person  being  present  therein). 
And  further  says  not.  Burr.  App.  10, 
S18. 

G.  .  Affidavit  of  Service  of  Declaration 

on  Party, 
E.  F.,  attorney  for  the  plaintiff  in 
this  cause  (or  as  in  I,  F),  being  duly 
sworn,  deposes  and  says  that  on,  etc. 
(as  in  I,  F),  he  served  C.  D.,  the  de- 
fendant in  this  cause  (or  C.  B.  and 
L  J.,  the  defendants  in  this  Cause)  > 
with  A  copy  of  the  declaration  filed 
therein,  together  with  a  notice  thereon 


endorsed,  directed  to  the  said  defend- 
ant (or  defendants),  requiring  the  said 
defendant  (or  defendants)  to  plead  to 
the  said  declaration  in  twenty  days 
after  service  of  a  copy  thereof,  and 
of'  said  notice,  or  judgment.  And  this 
deponent  further  says  that  he  serred 
the  said  copy  of  said  declaration,  and 
the  said  notice,  by  delivering  the  same 
to  the  said  defendant  (or  to  each  of 
the  said  defendants)  in  person.  And 
further  says  not.    Burr.  App.  11,  {21. 

H.  Affidavit  of  Service  of  Devturrer, 
Plea,  Beplieation  or  Other 
Pleading, 

L  J.,   of  f  student   at  law 

(or  as  the  party  may  be),  being  duly 
swoni,  deposes  and  says  that  on  the 

day  of  last  (or  in- 
stant) he  served  upon  ,  esquire, 
attorney  for  the  defendant  (or  plain- 
tiff) in  this  cause,  a  copy  of  the  de- 
murrer (or  plea,  or  replication,  or  what- 
ever the  pleading  may  be),  filed  in  this 
cause,  with  a  notice  thereon  endorsed, 
requiring  the  said  defendant  (or  plain- 
tiff) to  join  in  said  demurrer  (or  to 
reply  to  said  plea,  or  to  rejoin  to  said 
replication,  or  otherwise,  according  to 
the  notice)  in  twenty  days  after  serv- 
ice of  a  copy  thereof,  and  of  said  no- 
tice, or  judgment.  And  that  such  serv- 
ice was  made  by  delivering  the   said 

copy  and  notice  to  the  said  

personally   (or  whatever  the  mode  of 

service  may  have  been,  as  in ). 

And  farther  says  not.  .  Burr.  App.  11, 
§22. 

I.    Affidavit  of  Service  of  Notice, 
I.  J.,  student  at  law   (or  otherwise, 

as  the  case  may  be),  being  duly  sworn. 

says   that   on    the    day    of 

last    (or   instant)    he    served 

-7-,   esquire,   attorney   for 


upon    

the  -defendant  (or  plaintiff)  in  this 
cause,  a  notice  in  writing,  whereof  the 
annexed  (or  the  within)  is  a  true  copy 
(or  if  no  copy  has  been  preserved, 
recite  the  notice  according  to  its  tenor), 
by  delivering  the  same  to  the  said 
— -^—  personally  (or  to  a  clerk  in 
the  office  of  the  said ,  or  other- 
wise, according  to  the  mode  of  service 

as  in  ^.     If  any  other  papers 

were  served  with  the  notice,  the  affi- 
davit should  refer  to  them).  Burr.  App, 
12,  §25. 

J.    Affidavit   of    Service    of   Judge's 

Order, 
E.  F.,  attorney  for  the  plaintiff  (or 
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defendant)  in  tliis  cause  (or  as  the  ease 
may  be),  being  duly-  sworn,  sajs  that 
on  the  daj  of  in- 
stant, he  served  a  eopj  of  the  original 
order  hereto  annexed  upon  (the  party 
served),   by   delivering    a    true    copy 

thereof  to  the  said  ,  and  at 

the  same  time  showing  the  original  or- 
der.  And  further  says  not.  Burr.  App. 
12,  123. 

E.    AlUdavit  of  Sertfiee  of  Inoiiee  of 

Motion, 
I,  Henry  Walker,  of  ,  elerk 

to  ,   solicitors  for  the  above 

named  plaintiff,  make  oath  and  say  that 

I  did  on  the day  of ^ 

instant,   serve  Mr.  ,    who    is 

solicitor  of  the  above  named  defend* 

ants  (or  Mr. and  Mr, ^ 

who  are  solicitors  respectively  for  the 

above  named  defendants,  and 

),   with   a   notice   in   writing, 

purporting  that  this  honorable  court 
would    be    moved    before    his    honor 

,    on    the    day    of 

,  then  next,  or  so  soon  after  as 

counsel  could  be  heard,  that,  etc.  (here 
set  forth  the  notice),  by  delivering  to 
and  leaving  with  a  clerk  of  the  said 

Mr. ,  at  his  office  in , 

a  true  copy  of  such  notice  (or  in  case 
there  should  be  more  than  one  solicitor, 
then  add:  and  also  by  delivering  and 
leaving  with  a  clerk  of  the  said  Mr. 

,  at  his  office  in  ,  a 

true  copy  of  such  notice).  8  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2176. 

L.    Affidavit  of  Personal  Serviee  of 

Bill 
On,    etc.,    I    personally  served  the 

sfendant  


above  named  de^ 


with 


a  printed  bill  of  complaint^  filed  in  the 

above  cause,  at  the office,  on, 

etc.,  having  an  indorsement  thereon  in 

the   form   prescribed   by  ,  by 

delivering  to  and  leaving  with  the  said 

defendant ,  at ,  in  the 

county  of ,  a  printed  copy  of 

such  bill  with  such  indorsement  there- 
on as  aforesaid,  which  said  printed 
copy  was   stamped    with    the    proper 

stamp  of office,  indicating  the 

filing  of  such  bill  and  the  date  of  the 
filing  thereof.  8  Dan.  Ch.  PL  6  Pr. 
(Perkins'  ed.)  2177. 

XI.    OrdoTB. 

A.  Order  for  Serviee  of  Bill  on  De- 
fendant  Out  of  Jurisdiction, 

Upon  motion  this  day  made  unto  this 
court   by  ,    counsel    for    the 


plaintiff,  it  was  alleged  that  the  plain- 
tiff has  exhibited  his  bill  in  this  court, 
against  the  defendants  A.  B.,  etc.,  and 
that  they  reside  at  Naples,  and  that 
the  defendant  C.  D.  resides  at  Pesth; 
it  was  therefore  prayed  that  the  plain- 
tiff may  be  at  liberty  to  serve  a  copy 
of  the  (printed)  bill  filed  in  this  cause, 
and  the  indorsement  thereon,  on  the 
defendants  A.  B.,  etc.,  at  Naples  or 
elsewhere,  and  on  the.  defendant  at 
Pesth  or  elsewhere  in  Hungary;  and 
the  time  within  which  the  said  defend- 
ants A.  B.,  ete.,  are  to  appear  to  the 
said  bill  is  to  be  fourteen  dajrs  after 
such  service,  and  the  time  within  which 
the  said  last  mentioned  defendant  C.  D. 
is  to  appear  to  the  said  bill  is  to  be 
eighteen  days  after  such  service.  S 
Dan.  Ch.  PI.  &  Pr.  (Perkins*  ed.)  2363; 
Tripp's  Forms  117. 

B.  Order  for  SuhsiittgUd  8ervi4)e  of 
Decree  or  Order, 

Whereas  by  the  decree  (or  order) 
dated,  etc.,  it  was  ordered  (recite  so 
much  of  the  decree  or  order  as  is  re- 
quired to  be  performed):  Now,  upon 
motion,  etc.,  who  alleged  (state  from 
affidavit  to  the  effect),  that  the  plaintiff 
hath  been  unable  to  serve  the  defend- 
ant A.  with  the  said  decree  (or  order), 
although  due  diligence  hath  been  used 
for  that  purpose,  as  by  the  affidavit  ot 
B.,  filedy  etc.,  appears;  and  upon  read- 
ing the  said  decree  (or  order),  and 
affidavit,  this  court  doth  order  that 
service  of  the  said  decree   (or  order) 

dated,  etc.,  upon ,  at 

(or  upon  A.  B.,  C.  D.,  and  E.  F.,  mem- 
bers of  the  firm  of  Messrs.  B.,  D.  &  F., 

of   ,     or   one    of    them),     be 

deemed  good  service  on  the  defendant 
A.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2357;  2  Seton  Dec.  (Eng.  ed.,  1862) 
1212. 

m.    Admlsaioii  of  Service. 

I  admit   (due  and)   personal  service 

of  the  within upon  me,  made 

this day  of ^  18— b    2 

Abb.  Forms  691. 

IV.    AflidavltB  for  Publication. 

A.  Affldavit  Where  Defendant  is  a 
Foreign  Corporation. 

A.  B.,  plaintiff  above  named,  bdng 
duly  sworn,  says: 

L  That  a  cause  of  action  exists  in 
his  favor  against  the  defendants  above 
named,  the  grounds  of  which  are  as 
follows  (hore  briefly  state  grounds  of 
action;    or,   where   the   appUcation    is 
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made  on  complaint ,  say:  the  grounds 
of  which  appear  by  the  sworn  com- 
plaint in  this  action,  hereto  annexed, 
the  statements  contained  in  which  are 
true,  to  the  knowledge  of  the  de- 
ponent).* 

11.  That  the  defendants  are  a  for- 
eign corporation,  created  nnder  the 
laws  of  the  state  of  ,  having 

their  place  of  business  in  ,  in 

that  state;  and  no  officer  (or  agent)  of 
said  defendant  upon  whom  service  of 
summons  can  by  law  be  made  can  after 
due  diligence  be  found  within  this 
state,  although  the  deponent  has  made 
inquiry   (stating  what). 

m.  That  the  president  of  said  cor- 
poration (or  other  officer  proposed  to 
be  served  by  mail)  is  M.  N.,  who  re- 
sides at , 

IV.  That  the  defendants  have  prop- 
erty within  this  state,  at  ,  con- 
sisting of  (describe  property). 

y.  That  the  cause  of  action  against 
said  defendants  arose  in  this  state,  as 
appears  by  the  foregoing  statements 
(or  the  annexed  complaint).  1  Abb. 
Forms  85. 

Note,— TeBt  every  affidavit  herein  set 
out  by  the  latest  statute  of  the  state 
where  used. 

B.    Affidavit    Where   Defendant   \$   a 
Non-Besident, 

(As  in  I,  A,  to  the  *.) 

II.  That  the  defendant  is  not  a 
resident   of  this   state,   but   resides   in 

the  city  of  ,  in  the   state  of 

,  as  deponent  is  informed  by 

0.  P.,  the  agent  and  business  corre- 
spondent in  this  city  of -said  defendant; 
and  that  said  defendant  cannot  after 
due    diligence    be    found     within    this 

state,   he   now   being  at  (or 

otherwise  state  grounds  of  belief). 

III.  That  the  said  defendant  has 
property  in  this  state,  as  this  deponent 
is  informed  and  believes,  to-wit,  a  farm 

in  ,    occupied   by   one   M.   N., 

who  has  informed  this  deponent  that 
he  paid  rent  therefor  to  the  said  Y.  Z., 
who  was  the  owner;  and  the  said  de- 
fendant has  recently  purchased  goods 
in  the  city  of  ,  as  this  de- 
ponent is  informed  by  said  M.  N.,  which 
goods  are  in  the  hands  of  one  £.  F., 
as  the  agent  of  the  said  defendant,  and 
said  E.  F.  is  engaged  in  selling  the 
same  as  the  property  of  the  said  de- 
fendant.    1  Abb.  Forms  90. 


C.  Affidavit    Where   Defendant    %$  a 

Proper  Party  to  an  Action  Re- 
specting Specific  Property. 

A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

L  That  this  action  is  brought  to 
foreclose    a   mortgage    made     on     the 

day  of -,  by  the  above 

named  defendant  W.  X.,  to  this  plain- 
tiff to  secure   his  bond  of  even   date, 

conditioned  for  the  payment  of 

dollars  on  certain  real  property  in  this 
state,  consisting  of  a  farm  of  abont 
twenty  acres,  more  or  less,  in  the  town 
of  Rye,  W<estchester  county.  That  the 
defendant  Y.  Z.  has,  or  claims  to  have, 
some  lien  ,on  or  interest  in  said  farm 
which  accrued  subsequent. to  said  mort- 
gage, and  that  a  part  of  the  relief 
which  this  pHintifF  demands  in  this 
action  is  to  exclude  said  defendant 
from  any  lien  or  interest  in  said  prop- 
erty, and  that  said  defendant  Y.  Z. 
is  therefore,  as  he  is  advised,  a  proper 
party  to  this  action. 

II.  That  said  Y.  Z.  cannot  after  due 
diligence  be  found  within  this  state. 
(Here  allege  what  efforts  have  been 
made  to  find  him,  and,  if  he  is  a  non- 
resident, state  that  fact.  See  other 
forms.)     1  Abb.  Forms  92. 

D.  Affidavit    Where    Actum    U    /or 

Divorce, 
A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

I.  That  this  action  ia  brought  for 
divorce  in  one  of  the  cases  prescribed 
by  law,  and  that  a  cause  of  action 
therefor  exists  in  her  favor  against  the 
defendant  above  named,  the  grounds 
of  which  appear  by  the  sworn  complaint 
in  this  action  hereto  annexed,  the  state- 
ments contained  in  which  are  true  (or 
the  grounds  of  which  are  as  follows: 
here  state  grounds  of  action  showing 
that  the  case  is  within  the  statute  of 
divorces). 

II.  That  the  defendant  cannot  be 
found  within  this  state,  although  dili- 
gent effort  to  find  him  and  serve  upon 
him  the  summons  herein  has  been  made. 
(State  what  effort,  and  if  he  is  a  resi- 
dent of  another  state,  allege  such  resi- 
dence.) 

m.  (State  his  residence,  if  not  be- 
fore stated,  or  plaintiff's  ignorance  of 
it,  as  in  I,  B.)     1  Abb.  Forms  93. 

E.  Affidavit    in    Case     of     Unknowm 

Owners. 
A.  B.,  the  plaintiff  in  the  above  en* 
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titled  action,  being  duly  sworn,  says, 
that  this  action  is  brought  for  the  par- 
tition of  certain  real  property  situated 

in  the  state  of ,  in  the  county 

of ,  in  which  county  the  place 

of  trial  is  laid,  and  of  which  real  estate 
the  plaintiff  and  defendant  (except  the 
defendant  M.  N.,  who  has  only  a  life 
estate  in  an  undivided  part  thereof) 
are  seized  in  fee  simple  as  tenants  m 
common/  That  U.  V.,  who  was  also  a 
tenant  in  common,  died,  as  this  de- 
ponent is  informed  and  believes,  m  the 
year  18—.  That  the  names  and  resi- 
dences of  his  widow  and  heirs-at-law 
are  unknown  to  the  plaintiff,  and  can- 
not, although  he  has  made  diligent  in- 
quiries for  that  purpose  (state  what), 
be  ascertained.  That  their  interest  in 
the  premises  is  an  undivided  — - — — 
part,  being  the  share  to  which  the  de- 
fendant U.  V.  if  living  would  have 
been  entitled.     1  Abb.  Forms  94. 

r.  '  Afidavit  for  Order  for  Appear- 
ance of  a  Besident  Whose  Place 
of  Residence  Cannot  Be  Ascer- 
tained, 

(As  in  I,  E,  t6  the  *.) 

That  the  last  known  place  of  resi- 
dence of  W.  X.,  one  of  the  above  named 
defendants,  was  within  this  state,  to- 

^it^  at ;  but  that  he  removed 

thence   on  or  about  •,  and  his 

residence  at  this  time  cannot,  on  due 
inquiry,  be  ascertained  by  the  plaintiff 
or  his  attorney,  although  they  have 
diligently  made  such  inquiry  (here  state 
briefly  what  inquiry  has  been  made, 
e.  g.,  as  follows:  Although  they  have 
made  inquiries  of  his  former  neigh- 
bors and  acquaintances  at  » 
his  last  known  place  of  residence,  and 

of  his  father,  who  resides  at  1 

and  his  brother,  who  resides  at 
. ).     1  Abb.  Forms  95. 

G.    Affidavit  Where  Defendant  Keeps 
Himself  Concealed. 

(As  in  I,  A,  to  the  *.) 

II.  That  the  defendant  is  a  resi- 
dent of  this  state,  to-wit,  of  , 

but  cannot  after  due  diligence  be  found 
within  the  state.  That  a  summons  in 
this  action  has  been  made  out,  a  copy 
whereof  is  hereto  annexed,  and  due 
diligence  has  been  used  to  effect  its 
service  (here  state  what,  or  annex 
proof).  That  as  this  deponent  believes 
tbe  defendant  keeps  himself  eoneealed 


within  this  state,  with  intent  to  de- 
fraud his  creditors  (or  with  intent  to 
avoid  the  service  of  summons,  or  both) ; 
and  that  the  grounds  of  his  belief  are 
as  follows  (setting  them  out  in  detail). 
1  Abb.  Forms  89. 

H.  Affidavit  Where  Defendant  Has 
Departed  From  State  To  De- 
fraud Creditors,  or  to  Avoid 
Service, 

(As  in  I,  A,  to  the  ♦.) 

IX.    That  the  defendant  is  a  resident 

of  this  state,  to-wit,  of  ,  but 

cannot  after  due  diligence  be  found 
within  the  state.  That  a  summons  in 
this  action  has  been  made  out,  a  copy 
whereof  is  hereto  annexed,  and  due 
diligence  has  been  used  to  effect  its 
service  (here  state  what  effort  has  been 
made;  or  annex  and  refer  to  return  of 
officer  or  affidavit  of  other  person  at- 
tempting to  make  service).  That  as 
this  deponent  believes  the  defendant 
has     departed     from     this     state     to 

,  in  the  state  of ,  with 

intent  to  defraud  his  creditors  (or  with 
intent  to  avoid  the  service  of  summons, 
or  both),  and  the  grounds  of  his  belief 
are  as  follows  (here  set  out  in  detail 
the  facts  and  circumstances  which  show 
that  the  defendant  has  done  so).  1 
Abb.  Forms  88. 

L  Affidavit  To  Obtain  Order  of  Pub- 
lication Where  Defendant  is  a 
Non-Besident, 

Q.  B.,  of  Saratoga  Springs,  in  said 
county,  being  duly  sworn,  saith,  that 
he  is  a  clerk  in  the  office  of  (or  that 
he  is)  the  complainant's  solicitor  in 
this  cause;  that  a  subpoena  to  appear 
and  answer  has  been  duly  issued  out 
of  and  under  the  seal  of  this  court, 
directed  to  the  defendant  C.  D.,  but 
the  same  could  not  be  served  upon 
the  said  defendant  by  reasoii  of  *  his 
absence  from  this  state;  and  that  this 
deponent  has  been  informed  by  S.  T., 

of ,  in  the  county  of , 

that  the  said  defendant  C.  D.  is  a  non- 
resident of  this  state,  and  that  he  re- 
sides in  the  state  of  Illinois;  and  that 
the  said  C.  B.  never  was  a  resident  of 
this  state  (or  that  the  said  defendant 's 
last  place  of  residence  in  this  state 
^as   at  in    the    county    ot 


);  whieh  information  this  de- 
ponent believes  to  b9  t^e.  2  Barb. 
Ch.  Pr.  396, 
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J.  Affldavit  To  Obtain  an  Order  of 
Publication  Where  Defendant 
Besides  in  This  State  But  is 
Absent  Therefrom,  or  From  Hit 
Place  of  Besidence,  or  is  Con- 
.  cealed, 
G.  B.,  of  Saratoga  Springs,  in  said 
county,  being  duly  sworn,  saith  that  he 
is  a  clerk  in  the  office  of  (or  that  he 
is)  the  complainant's  solicitor  in  this 
cause;  that  a  subpoena  tw^  appear  and 
answer  has  been  duly  issued  out  of  and 
under  the  seal  of  this  court,  directed 
to  the  defendant  C.  D.,  but  that  the 
same  could  not  be  served  upon  the 
said  defendant  by  reason  of  the  ab- 
sence of  the  said  C.  D.  from  (or  the 
concealment  of  the  said  C.  D.  within) 
this  state  (or  the  continued  absence 
of  the  said  C.  D.  from  his  place  of 
residence).  And  this  deponent  further 
says  that  the  said  defendant  is  an  act- 
ual resident  of  this  state,  dnd  that  he 
resides  at  Troy,  in  the  county  of  Rens- 
selaer, where  he  has  a  family  {oe  where 
he  boards  with  C.  M.).  And  that  (this 
deponent  is  informed  by  T.  P.,  of  Troy 
aforesaid,  and  believes  that)  the  said 
C.  D.  left  his  said  residence  about  the 
1st  of  July  last,  to  go  to  Washington, 
and  has  not  yet  returned,  and  is  not 
expected  to  return  until  about  the  1st 
day  of  June  next.  2  Barb.  Ch.  Pr. 
396. 

K.  Affidavit  To  Obtain  Order  of 
Publication  Where  Defendant's 
Last  Known  Place  of  Besidence 
Was  in  This  State,  But  His 
Present  Place  of  Besidence  Can- 
not  Be  Ascertained, 

(As  in  I,  1,  to  the  *)  this  deponent's 
not  being  able  to  ascertain,  on  diligent 
inquiry,  the  present  place  of  residence 
of  the  said  defendant.  And  this  de- 
ponent further  saith  that  the  last 
known  place  of  residence  of  the  said 
C.  D.  was  in  this  state,  to-wit,  in  the 
city   of   Albany,   which   place   he   left 

about  years  ago,  since  which 

time  this  deponent  has  not  been  able 
to  obtain  any  information  as  to  his 
residence,  although  he  has  made  in- 
quiries of  the  former  neighbors  and 
acquaintances  of  the  said  G.  D.  and 
such  of  his  known  relatives  as  would 
be  likely  to  be  knowing  to  his  present 
place  of  residence.  2  Barb.  Ch.  Pr. 
897. 


V.    Orders  for  PnbllcatloB. 

A.  Order  of  the  Court  for  the  Pub- 

lication of  the  Summons  Where 
the  Defendant  Is  a  Foreign 
Corporation. 
It  appearing  to  the  satisfaction  of 
the  court  by  the  annexed  affidavit  (and 
complaint)  that  *  the  defendants  are 
a  foreign  corporation,  and  that  a  cause 
of  action  exists  against  them  in  favor 
of  the  above  named  plaintiff;  that  the 
defendants  have  property  within  this 
state  (or  that  the  eanse  of  action  arose 
within  this  state,  and  that  no  officer 
(or  agent)  of  the  defendants  can  with 
due  diligence  be  found  within  the 
state,  on  whom  service  of  process  can 
be  made  according  to  law;  and  that 
the  president  (or  other  officer,  etc.)  of 
said  corporation  is  M.  N.,  and  resides 
at :t  on  motion  of  Q.  B.,  plain- 
tiff's counsel. 

Ordered  that  the  summons  herein,  a 
copy  whereof  is  hereto  annexed,  be 
served  by  publication  of  the  same  in 
two    newspapers    as    follows:     in    the 

,    published    in   ,   and 

in  the ,  published  in , 

once  in  each  week  for  (six)  weeks;  and 
that  a  copy  of  the  summons  and  com- 
plaint be  forthwith  deposited  in  the 
post  office,  directed  to  the  president  of 
the  defendants  at  his  said  place  of  resi- 
dence, and  the  postage  paid  thereon. 
1  Abb.  Forms  87. 

B.  Order  Where  Defendant  Has  De- 

parted or  Conceals  Himself. 

(As  in  II,  A,  to  the  *);  that  a  canse 
of  action  exists  against  the  defendant 
Y.  Z.,  in  favor  of  the  above  named 
plaintiff;  but  that  the  said  defendant 
cannot  after  due  diligence  be  found 
within  this  state,  he  having  departed 
therefrom  (or  he  keeping  himself  con- 
cealed within  this  state),  with  intent 
to  defraud  his  creditors  (or  with  intent 
to  avoid  the  service  of  summons,  or 
both),  and  that  the  defendant's  resi- 
dence is  at  (or  is  unknown, 

add  cannot  with  due  diligence  be  ascer- 
tained) ;t  on  motion  of  Q.  IL,  plaintiff's 
counsel. 

Ordered  that  the  summons  herein,  a 
copy  whereof  is  hereto  annexed,  be 
served  by  publication  of  the  same  in 
two   newspapers   as    follows:     in    the 

,  published  in ,  and  in 

the  ,    published    in  » 

once  in  each  week  for  (six)  weeks  | 
(and  where  the  residence  le  known. 
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add):  and  that  a  eopy  of  the  summons 
and  complaint  be  forthwith  deposited 
in  the  postoffice,  directed  to  said  de- 
fendant at  his  said  place  of  residence, 
and  the  postage  paid.  1  Abb.  Porms 
89. 

0.  Order  far  Publication  Where  De- 
fendant is  Non-Besident. 

(As  in  II,  A,  to  the  *,  and  then  con- 
tinue) :  a  cause  of  action  exists  against 
the  defendant  T.  Z.,  in  favor  of  the 
above  named  plaintiff,  and  that  the 
defendant    is   not  *  a   resident    of    this 

state,  but  resides  in  »  in  the 

state  of (or  and  that  his  resi- 
dence is  not  known  and  cannot  with 
due  diligence  be  ascertained),  and  that 
defendant  cannot  after  due  diligence 
be  found  within  this  state,  but  that 
he  has  property  within  this  state  (con- 
tinue as  in  II,  B,  from  the  t)<  1  Abb. 
Porms  91. 

D.  Order    Where   Action   Belates    to 

Specifte  Property. 
(As  in  II,  A,  to  the  *,  and  continue) : 
that  the  defendant  Y.  Z.  cannot  after 
due    diligence    be    found     within     this 

state,  and  that  he  resides  at  ^ 

in  the  state  of  (or  that  his 

residence  is  not  known,  and  cannot 
with  reasonable  diligence  be  ascertained 
by  the  plaintiff),  that  he  is  a  proper 
party  to  this  action,  which  relates  to 
real  property  within  this  state,  in  which 
real  property  the  said  defendant  Y.  Z. 
has  (or  claims)  an  interest  (or  lien), 
and  that  the  relief  demanded  by  the 
plaintiff  consists  partly  in  excluding 
the  said  defendant  from  any  Hen  on 
(or  interest  in)  said  property.  (Con- 
tinue as  in  H,  B,  from  the  t*)  1  Abb 
Forms  93.* 

E.  Order  Where  Action   U   for   Di- 

vorce, 
(As  in  n,  A,  to  the  *,  and  continue) : 
that  this  action  is  brought  for  a  divorce 
in  one  of  the  cases  prescribed  by  law, 
and  that  the  defendant  cannot  be  found 
within  this  state   after  due  diligence, 

and    that    he    resides   at   ,   in 

the  state  of 


— ^—  (or  that  his  resi- 
dence is  not  known,  and  cannot  with 
reasonable  diligence  be  ascertained  by 
the  plaintiff).  (Continue  as  in  n,  B, 
from  the  t-)     1  Abb.  Forms  94. 

F.  Order  for  Publication  Where  Bes' 
idence  of  a  Besident  Cannot  Be 
Ascertained. 

(As  in  II,  A,  to  the  *.) 

That  the  last  known  place  of  resi- 


dence of  the  defendant  Y.  Z.  was  in 
this  state;  but  that  his  residence  at 
this  time  cannot,  on  due  inquiry,  be 
ascertained;  on  motion  of  Q.  B.,  coun- 
sel for  the  plaintiff. 

Ordered  (continue  as  in  II,  B,  from 
the  t  to  the  §,  directing  the  publica- 
tion, however,  to  be  for  [three] 
months.)     1  Abb.  Porms  95. 

Q.  Order  in  Case  of  Unknown  Own- 
ers, 

(As  in  II,  A,  to  the  *,  and  continue) : 
that  this  action  is  brought  for  the  par- 
tition of  real  estate,  situate  in ^. 

And  that  there  are  certain  persons,  to- 
wit,  the  widow  and  heirs-at-law  of  U. 
v.,  deceased,  who  have  an  interest  as 
tenants  in  common  in  said  premises, 
and  whose  names  and  residences  are 
unknown,  and  cannot  with  diligence 
be  ascertained;  on  motion  of  Q.  R., 
plaintiff's  counsel,  ordered  that  the 
summons  herein,  a  copy  whereof  is 
hereto  annexed,  be  served  on  such  un- 
known owners  by  publication  for  (six) 
weeks,  once  in  each  week  successively, 

in  the  state  paper,  to-wit,  the , 

published  at  ,  and  also  in  the 

,  a   newspaper  printed  in  the 

county  of  (that  in  which  the  land  lies). 
1   Abb.  Porms  95. 

H.  Order  of  Publication  for  Absent, 
Concealed  or  Non-Besident  De- 
fendant. 
It  satisfactorily  appearing  to  this 
court  that  the  defendant  C.  D.  is  a 
noi^-resident  of  this  state  (or  is  a  resi- 
dent of  this  state,  but  is  now  absent 
therefrom;  or  from  his  place  of  resi- 
dence; or  is  concealed  within  the  same 
for  the  purpose  of  avoiding  the  service 
of  process;  or  that  the  last  known 
place  of  residence  of  the  defendant 
C.  D.  was  in  this  state,  but  that  his 
present  place  of  residence  cannot  be 
ascertained),  on  motion  of  Mr.  N.,  of 
counsel  for  complainant,  it  is  ordered 
that  the  &aid  defendant  C.  D.  cause  his 
appearance  in  this  cause  to  be  entered 

within  months  from  the  date 

of  this  order;  and  that  in  case  of  his 
appearance  he  cause  his  answer  to  the 
complainant's  bill  to  be  filed,  and  a 
copy  thereof  to  be  served  on  the  com- 
plainant's  solicitor,  within  (forty) 
days  after  service  of  a  copy  of  said 
bill  and  notice  of  this  order,  and  in 
default  thereof,  that  the  said  bill  be 
taken  as  confessed  by  the  said  defend- 
ant C.  D.     And  it  is  further  ordered 
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that  within  twenty  days,  the  said  com- 
plainant cause  a  notice  of  this  order 
to  be  published  in  the  state  paper  and 
in  the  Saratoga  Sentinel;  and  that  the 
said  publication  be  continued  in  each 
of  the  said  papers  at  least  once  in 
each  week^  for  (three)  weeks  in  suc- 
cession; or  that  he  cause  a  copy  of  this 
order  to  be  personally  served  on  the 
said  defendant  C.  D.,  at  least  twenty 
days  before  the  time  above  prescribed 
for  his  appearance.  2  Barb.  Ch.  Pr. 
398. 

L  Order  for  Publication  of  Notice 
of  Attachment  Against  a  Non- 
Resident  Debtor, 

Before  (the  officer  issuing  the  attach- 
ment). 
In  the  matter  of  the  attachment  against 

the  estate   of  C.  D.,   a  non-resident 

debtor. 

Ordered  that  notice  according  to  the 
provisions  of  the  statute  against  ab- 
sconding, concealed  and  non-resident 
debtors,  be  published  once  a  week  for 
nine  months  in  the  state  paper,  and 
in  the  newspaper  printed  in  the  county 

of  ^  entitled  the  (name  of  the 

newspaper),  that  an  attachment  has  is- 
sued against  the  estate  of  C.  D.,  a  non- 
resident debtor;  and  that  the  same  will 
be  sold  for  the  payment  of  his  debts, 
unless  he  appear  and  discharge  such 
attachment  according  to  law,  within 
(nine  months)  from  the  first  publica- 
tion of  such  notice;  and  that  the  pay- 
ment of  any  debts  due  to  him  by  repi- 
dents  of  this  state,  and  the  delivery 
to  him,  or  for  his  use,  of  any  property 
within  this  state,  belonging  to  him, 
and  the  transfer  of  any  such  property 
by  him,  are  forbidden  by  law  and  are 
void.  Dated,  etc.  Burr.  App.  543, 
il072a. 

J.     Order   for  Publication   of  Notice 
of     Attachment     Against     Ab- 
sconding Debtor, 
Before  (the  officer  issuing  the  attach- 
ment).   In  the  matter  of  the  attach- 
ment   against    the    estate,    real    and 
X>er8onal,    of    C.    D.,    an    absconding 
or  concealed  debtor. 
Ordered  that  notice,  according  to  the 
provisions    of   the    statute   authorizing 
attachments    against    absconding,    con- 
cealed   and    non-resident     debtors,     be 
published  once  a  week  for  three  months 
in   the   state   paper  and   in   the   news- 
paper printed  in  the  county  of 

entitled  the  (namo  of  the  newspaper), 


that  an  attachment  has  iasned  against 
the  estate  of  C.  D.,  now  or  late  a  resi 

dent    of  f   an   absconding    or 

concealed  debtor,  and  that  the  same 
will  be  sold  for  the  payment  of  his 
debts,  unless  he  appear  and  discharge 
such  attachment  according  to  law, 
within  (three  months)  from  the  first 
publication  of  such  notice;  and  that  the 
payment  of  any  debts  due  to  him,  and 
the  delivery  to  him  or  for  his  use  of 
any  property  belonging  to  him,  and 
the  transfer  of  any  property  by  him, 
for  any  purpose  whatever,  are  for- 
bidden  by  law   and  arie  void.     Dated 

this   day    of   ,    184«. 

(Officer's   signature.) 
Bnrr.  App.  543,  {1072. 

VL    Notices  for  PnblicatioiL 

A.    Notice  To  Be  Appended  To  Sum- 
mons  When  Published, 
To  the  defendant  Y.  Z. 

Take  notice  that  the  complaint  in 
this  action  (together  with  the  sum- 
mons, of  which  the  foregoing  is  a  copy) 
was  filed  in  the  office  of  the  clerk  of 
the  court,  at  ,  in  the 


county   of 


,   in    the   state    of 
,    on    the    — —    day    of 


(Signature  and  address  of  attorney.) 

1  Abb.  Forms  81.. 

Note, — In  some  jurisdictions  a  brief 
statement  of  the  object  of  the  action 
must  be  contained  in  the  summons. 

B.  Notice  for  Pttblication  of  Attat^h^ 
ment  Against  Non'Sesident 
Debtor, 

By  order  of  (the  officer  Issuing  the 
attachment). 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  statute  authoriz- 
ing attachments  against  absconding, 
concealed  and  non-resident  debtors, 
that  an  attachment  has  issued  against 
the  estate  of  C.  D.  as  a  non-resident 
debtor,  and  that  the  same  will  be  sold 
for  the  payment  of  his  debts,  unless 
he  appear  and  discharge  such  attach- 
ment, according  to  law,  within  nine 
months  from  the  first  publication  of 
this  notice;  and  that  the  payment  of 
any  debts  due  to  him  by  residents  of 
this  state,  and  the  delivery  to  him  or 
for  his  use  of  any  property  within  thi.^ 
state  belonging  to  him,  and  the  trans- 
fer of  any  such  property  by  him,  are 
forbidden  by  law,  and  are  void. 

Dated  the day  of  , 

1846. 
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E.  F.y  attorney  for  attaching  creditor. 
Burr.  App.  537,  §1062a. 

C.  Notice  for  Puhlication  of  Attach- 
ment Against  Absconding  Debt- 
or. 

By  order  of  (the  officer  issuing  the 
attachment). 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  statute  authoriz- 
ing attachments  against  absconding, 
concealed  and  non-resident  debtors,  that 
an  attachment  has  issued  against  the 
estate  of  C.  D.,  now  or  late  a  resident 
of  ,  an  absconding  or  concealed 

debtor,  and  that  the  same  will  be  sold 
for  the  payment  of  his  debts,  unless 
he  appear  and  discharge  such  attach- 
ment, according  to  law,  within  three 
months  from  the  first  publication  of 
this  notice;  and  that  the  paj'ment  of 
any  debts  due  to  him,  and  the  delivery 
to  him  or  for  his  use  of  any  property 
belonging  to  him,  and  the  transfer  of 
any  property  by  him,  for  any  purpose 
whatever,  are  forbidden  by  law,  and 
are  void. 

Dated  the day  of  ■    , 

1846. 

E.  F.,  attorney  for  attaching  creditor. 

Burr.  App.  536,  §1062. 

vn.    Proof  of  Publication. 

A.  Printer's  Affidavit. 

M.  N.,  being  duly  sworn,  says  that 
he  is  the  printer  (or  the  foreman  of 
the  printer,  or  the  principal  clerk  of 
the  printer,  or  the  only  clerk   of   the 

printer)   of  the  ,  a  newspaper 

])ublished   in   ,   and   that    the 

summons  in  this  action,  with  the  notice 
thereto  appended,  copies  whereof  are 
hereto  annexed,  were  published  in  said 
paper  once  in  each  week  for  six  suc- 
cessive weeks  (or  other  timo,  according 
to  the  statute),  the  first  publication 
being    on    Monday,    the   ^^—-^   day 

of  ,  18—,  and   the  last  upon 

Monday,  the day  of  -^ 

18—.     1  Abb.  Forms  104.    . 

B.  Affidavit  of  Publication  of  Notice 

of  Order  To  Appear, 

J.   J.,  of  ,  in   said  county, 

being  duly  sworn,  deposes  and  says: 
That  he  is  the  printer  (or  toreman, 
or  principal  clerk,  in  the  office  of  the 
printer),  of  the  Saratoga  Sentinel. 
That  a  notice,  of  which  the  annexed 
is  a  copy,  has  been  published  in  said 
paper  once  at  least  in  each  week,  for 
three  weeks  in  succession,  commencing 


on   the 


day  of 


last. 


2  Barb.  Ch.  Pr.  399. 

C.    Affidavit  of  Mailing, 

M.  N.,  bei^g  duly  sworn,  says  that 
he  is  managing  clerk  in  the  office  of 
the  attorney  for  the   plaintiff  in   this 

action;    that   on   the  day   of 

y  18 — y  he  deposited  a  copy  of 

the  annexed  summons  and  complaint 
in    this   action     in     the     postoffice    at 

,  directed  to  Y.  Z.,  one  of  the 

defendants  above  named  (or  who  is 
the  president  of  W.  X.  company,  de- 
fendants   above    named),    at   ^— , 

his  place  of  residence,  and  prepaid  the 
postage  thereon.     1  Abb.  Forms  105. 

Vin.  Proceedings  on  Expiration  of  Time 
for   Appearance   After   Publica- 
tion. 
A.    Petition     for     Appointment     of 
Guardian  ad  Litem  for  an  In- 
fant   After  Publication   of   an 
Order  To  Appear. 
To    the    chancellor    of    the    state    of 


The  petition  of  C.  D.,  of 


the  defendant  in  this  suit,  respectfully 

showeth  that   on  the  day   of 

last,   an   order  was  made  in 

this  cause  requiring  the  defendant  0. 
D.,  who  is  an  infant  under  the  age  of 
twenty-one  years,  to  appear  and  answer 
the    bill    of    complaint    in    this    cause, 

within  months  from  the  date 

of  said  order. 

And  your  petitioner  further  shows 
that  eaid  order  has  been  duly  published 
as  directed  therein  (as  will  appear  from 
the  affidavits  hereto  annexed);  but  that 
the  said  C.  D.  has  not  appeared,  nor 
caused  a  guardian  ad  litem  to  be  ap- 
pointed to  defend  this  suit;  nor  hatb 
any  application  for  that  purpose  been 
made  by  or  on  behalf  of  said  C.  D., 
to  the  knowledge  or  belief  of  your  peti- 
tioner. 

Your  petitioner  therefore  prays  that 

,    of   ,    a    solicitor    of 

this  court,  may  be  appointed  the  guard* 
ian  ad  litem  of  the  said  infant  defend- 
ant, to  appear  and  defend  the  inter* 
ests  of  said  infant  in  this  suit.  2 
Barb.  Ch.  Pr.  398. 

B.  Affidavit  of  Defendant's  Noil' 
Appearance, 

J.  E.,  solicitor  for  the  complainant, 
being  duly  sworn,  deposeth  and  saith 
that  he  has  not  received  any  notice 
that  an  appearance  has  been  entered 
in  thiB  eause  by  or  on  behalf  of  the 
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defendant  C.  D.,  nor  has  the  appearance 
of  the  said  C.  D.  been  entered  to  the 
knowledge  or  belief  of  this  deponent. 
2  Barb.  Oh.  Pr.  399. 

<7.  Order  Taking  Bid  as  Confessed, 
and  Directing  a  Beferenee, 
After  Publication  of  Notice  of 
Order  To  Appear, 

In   chancery.     Before   the   chancellor, 
or  before  the  vice  chancellor,  of  the 

circuit.    State  of  New  York, 

Saratoga  coontj,  ss.:    A.  B.  t;.  G.  B. 
and  E.  F. 

On  filing  due  proof  of  publication  of 
notice  of  the  order  requiring  the  de- 
fendant O.  D.  to  appear  and  answer  the 
bill  in  this  cause  (or  on  filing  due  proof 
of  service  of  the  order  requiring  the 
defendant  G.  D.  to  appear  and  answer 
the  bill  in  this  cause),  and  the  time 
limited  in  said  order  having  expired, 
and  on  reading  and  filing  due  proof 
that  said  defendant  0.  D.  has  not  ap-. 
peared;  on  motion  of  J.  E.,  solicitor 
for  complainant,  it  is  ordered  that  the 
bill  of  complaint,  which  is  filed  in  thi& 
cause,  be  and  the  same  is  hereby  taken 
as  confessed  by  said  defendant  0.  D. 
And  it  is  further  ordered  that  it  be 
referred  to  one  of  the  masters  of  this 
court  residing  in  the  county  of  Sara- 
toga,  to  take  proof  of  the  facts  and 
circumstances  stated  in  said  bilL  And 
that  the  said  master  do  examine  the 
complainant  on  oath  as  to  any  pay- 
ments that  may  have  been  made  to 
him,  or  to  any  person  for  his  use,  on 
account  of  the  demand  mentioned  in 
the  bill  in  this  cause,  and  which  ought 
to  be  credited  on  such  demand.  And 
that  the  said  master  compute  and  as- 
certain the  amount  actually  due  to  the 
oomplainant  from  the  said  defendant, 
including  interest  thereon  to  the  date 
of  his  report.  And  that  the  said  mas- 
ter report  such  proofs  to  the  court; 
and  also  that  he  report  upon  thd  other 
matters  hereby  referred  to  him,  with 
all  convenient  speed.  2  Barb.  Oh.  Pr. 
399. 
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gether, 1138 
G.    Statement     Admitting     dmnier- 
4ilaim,  1139 

D.  Judgment  on  Statement  Admitting 

Counterclaim,  1189 

V.  Answer,  Reeonpment  for  Bzeadi  of 

Warranty,  1139 

OBOS&BEFEBEKCES: 
Bills  07  Pabticulabs: 

Affidavit  on  the  Part  of  Plaintiff  To 
Obtain  Particulars  of  Defendant's 
Gounterclaim  or  Set-Off; 
Alternative  Order  for  Defendant  To 

Furnish  Bill  of  Particulars; 
Peremptory   Order    That    Defendant 
Serve  Bill  of  Particulars. 
Demttbbeb: 
Demurrer  to  Answer  of  New  Matter 
or  Gounterclaim. 
Divorce: 
Govinterdaim  for  Divorea  for  Plain- 
tiff's Adultery. 
GENEKiii  Issue  and  Oekebal  Denial: 
Notice  of  Set-Off  With  Plea  of  Gen- 
eral Issue. 
Limitation  oy  Actions: 
Beplication    of    Statute   of   Limita- 
tions to  Set-Off. 
Beplication  and  Bbply: 
Oeneral  Form  of  Beply; 
General  Form  of  Reply,  Both  Denial 

and  New  Matter; 
Beply  of  Statute  of  Limitations. 
Stipulations: 
Stipulations   Striking   Out    Goonter- 
Olaim. 
Verdict: 
Verdict  in  Favor    of   Defendant  on 
Connterelaim. 

L    Pleas  of  Set-Off. 

A.  Plea  of  Set-Off  in  Assumpsit^  Gen- 
eral Form. 

(First  plea,  general  issue;  second 
plea  thus):  Because  he  says,  that  the 
said  plaintiff,  before  and  at  the  time 
of  the  commeneement  of  this  suit,  to- 
wit,  at,  etc.,  aforesaid,  was  and  still 
is  indebted  to  him,  the  said  defend- 
ant, in  a  large  sum  of  money,  to-wit, 
the  sum  of  — ^  doUara.  of  Uiwtnl 
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monej  of  the  United  States  of  Amer- 
iea,  *  for  (here  state  the  subject-mat- 
ter of  the  set-«ff  aecosdmg  to  the 
faet),  *  which  said  snm  (or,  sums), 
of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant  as 
aforesaid,  exceeds  (or,  exceed),  the 
damages  sustained  by  the  said  plaintiff 
by  reason  of  the  non-performance  by 
him,  the  said  defendant,  of  the  said 
several  supposed  promises  and  under- 
takings^ in  the  said  declaration  men- 
tionedy  and  out  of  which  said  sum  (or, 
sums),  of  money,  so  due  and  owing 
from  the  said  plaintiff  to  the  said  de- 
fendant, he,  the  said  defendant,  is  ready 
and  willing,  and  hereby  offers  to  set- 
off and  allow  to  the  said  plaintiff,  the 
full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided.  And 
this  he,  the  said  defendant,  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment, if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc.  Burr.  App. 
856,  §647;  8  Chit.  PI.  981. 

B.  Plea  of  Set-Off  for  Work  and 
Labor, 

(Ab  in  I,  A,  to  first  •.) 

For  the  work  and  labor,  care,  dili- 
gence and  attendance  of  the  said  de- 
fendant by  the  said  defendant  and  his 
servants  before  that  time  done,  per- 
formed and  bestowed.  In  and  about  the 
business  of  the  said  plaintiff,  and  for 
the  said  plaintiff,  and  at  his  request, 
and  for  divers  materials  and  other  nec- 
essary things  by  the  said  defendant 
before  that  time  found  and  provided, 
and  used  and  applied  in  and  about  the 
said  work  and  labor  for  the  said  plain- 
tiff, and  at  his  like  request,  and  for 
divers  goods,  wares  and  merchandises 
sold  and  delivered  by  the  said  defend- 
ant to  the  said  plaintiff,  and  at  his  like 
request,  and  for  money  by  the  said 
defendant  before  that  time  lent  and 
advanced  to,  and  paid,  laid  out  and 
expended  fpr  the  said  plaintiff,  and 
at  his  like  request,  and  for  money  by 
the  said  plaintiff  before  that  time  had 
and  received,  to  and  for  the  use  of  the 
said  defendant,  and  for  money  due  and 
owing  from  thd  said  plaintiff  to  the 
said  defendant,  for  interest  upon,  and 
for  the  forbearance  of  divers  large 
sums  of  money  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant, 
and  by  the  said  defendant  foreboma 
to  the  said  plaintiff,  for  divers  long 

Tt 


spaces  of  time  before  then  elapsed,  and 
for  money  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant  upon  an 
account  stated  between  them. 

(Conclude  as  in  I,  A,  from  second  *.) 
8  Chit.  PI.  931. 

C.  Plea,  Set-Off  on  Judgment. 

(As  in  I,  A,  to  first  •.) 

Upon  and  by  virtue  of  a  certain 
judgment  which  he.  the  said  defendant 

heretofore,  to-wit,  in term,  ii^ 

the  year  of  the  reign  of  our 

said  lord  the  king,  before  the  king  him- 
self (or;  if  in  C.  P.,  say,  ''before  his 
majesty's  justices  of  the  bench  at 
Westminister,  in  the  county  of  Middle- 
sex"), recovered  against  the  said 
plaintiff  in  a  certain  plea  of  trespass  • 
on  the  case  upon  promises,  whereby  it 
was  considered  and  adjudged  that  the 
said  defendant  should  recover  against 
the    said    plaintiff   the    said     sum     of 

£ ,  for  his   damages  wnich  he 

had  sustained,  as  well  by  reason  of  the 
not  performing  of  certain  promises  and 
undertakings,  before  then  made  by  the 
said  plaintiff  to  the  said  defendant,  as 
for  his  costs  and  c^rges  by  him  about 
his  suit  in  that  behalf  expended,  where- 
of the  said  plaintiff  was  convicted,  as 
by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself 
(or,  in  C.  P.,  "in  the  said  court  of  our 
lord  the  king  of  the  bench  aforesaid"), 
more  fully  appears,  which  said  judg- 
ment still  remains  in  full  force  and 
effect,  not  reversed,  annulled,  dis- 
charged, satisfied  or  made  void,  and 
which  he  the  said  defendant  is  ready 
to  verify  by  the  said  record.  (Con- 
clude as  in  I,  A,  from  second  *.)  3 
Chit.  PI.  934. 

D.  Plea,  Set-Off  for  Bent  Due    on 

Lease, 

(As  in  I,  A,  to  first  •,) 

Upon  and  by  virtue  of  a  certain  in- 
denture of  lease,  made  heretofore,  to- 
wit,  ete.  (date  of  lease),  at,  etc. 
(venue),  aforesaid,  between  the  said 
defendant  of  one  part,  and  the  said 
plaintiff  of  the  other  part  (the  counter- 
part of  which  said  indenture,  sealed 
with  the  seal  of  the  said  plaintiff,  the 
said  defendant  now  brings  here  into 
court,  the  date  whereof  is  the  day  and 
year  last  aforesaid),  whereby  the  said 
defendant  demised  certain  premises  and 
tenements^  with  the  appurtenances 
therein  mentioned,  to  the  said  plaintiff 
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for  a  eertain  term  of  years  therein 
mentioned^    to-wit,   for    the    term     of 

years,    from,    etc.,   yielding 

and  paying  during  the  said  term  the 
yearly  rent  or  sum  of  £ on  cer- 
tain days  therein  mentioned,  to-wit, 
on,  etc.,  and  in  and  by  which  said  in- 
denture he  the  said  plaintiff  covenanted 
with    the   said   defendant  to   pay  him 

the  said  rent  of  £-• on  the  days 

aforesaid,  of  which  said  rent  after- 
wards, to-wit,  on,  etc.,  a  large  sum  of 

money,  to-wit,  the  said  sum  of  £ 

for  years   of  the   said   term 

then  elapsed,  became  and  was,  and  still 
is  in  arrear  and  unpaid  from  the  said 
plaintiff  to  the  said  defendant,  to-wit, 
at,  etc.  (venue),  aforesaid.  (Conclude 
as  in  I,  A,  from  second  *.)  3  Chit. 
PI.  936. 

n.    Beplication  by  Way  of  Traverse. 
Nil  Debet,  to  Ploa  of  Set^Off. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(becondly)  above  pleaded,  says  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says  that  he  the 
said  plaintiff  was  not,  nor  is  indebted 
to  the  said  defendant,  in  manner  and 
form,  as  the  said  defendant  hath  above 
in  his  said  (last)  plea,  in  that  behalf 
alleged.  And  this  he  prays  may  be  in- 
quired of  by  the  country,  etc.  Burr. 
App.  377,  §687;  3  Chit.  PI.  1158. 

m.    Answers  of  Set-Off. 
A.    Answer,  Set-Off,  General, 
I.     That  before,  and  at  the  time  of 
the  commencement  of  this  action,  the 
plaintiff  was,  and  still  is,  indebted  to 

the  defendant  in  the  sum  of  

for  the  following  cause:*  (Here  state 
the  cause  of  action  relied  on  as  a  set- 
off), out  of  which  said  sum  of  money, 
so  due  to  the  defendant,  he  hereby 
offers  to  set  off  to  the  plaintiff  so  much 
as  will  be  sufficient  to  satisfy  the  plain- 
tiff's  damages,  if  any,  in  respect  to 
the  alleged  matters  complained  of  (or 
if  the  cause  of  action  in  the  complaint 
is  admitted,  say:  sufficient  to  satisfy 
the  sum  so  due  to  the  plaintiff).  2  Abb. 
Forms  60. 

6.    Amwer,  Set-Off  by  Executors. 

I.  That  the  plaintiff  before,  and  at 
the  time  of  the  death  of  the  said  M. 
(the    defendant's    testator),    was    in- 


debted to  the  said  M.  (or  wu  at  and 
before  the  commencement  of  this  ac- 
tion indebted  to  the  estate  of  the  said 
M.),  and  still  is  so  indebted  to  the 
estate  of  the  said  H.,  in  the  sum  of 

dollars  for  the  following  eanse 

(here  state  the  cause  of  action  relied 
on  as  a  set-off;  and  conclude  as  in  the 
preceding  form).     2  Abb.  Forms  60. 

C.  Answer,  Set-Off  in  Actum  fry 
Executors. 

I.  That  the  said  M.  (the  plaintiff's 
testator),  before  and  at  the  time  ol 
his  death,  was  indebted  to  the  defend- 
ant (or,  if  the  executors-plaintiff  were 
indebted  in  their  representative  capac- 
ity, before  and  at  the  time  of  the  com- 
mencement of  this  action,  the  plaintiffs, 
as  the  executors  of  M.,  were,  and  still 
are,  indebted  to  the  defendant)  in  the 

sunv   of   ,    for    the     following 

cause  (continue  as  above).  2  Abb. 
Forms  61. 

IV.     Conntenalsims. 

A.  Answer,     CountercHaim     AffaUut 

Carriers  for  Negligence, 
The  defendant  A.  B.,  by  M.  N.,  his 
attorney,  answering  the  complaint  here- 
in, alleges  for  a  counterclaim  thereto: 
That  the  transportation  of  the  goods 
mentioned  in  the  complaint  was  eon- 
ducted  so  badly  and  negligently,  and 
with  so  little  care,  that  by  the  mere 
carelessness,  negligence  and  improper 
conduct  of  the  said  plaintiff  and  his 
servants  in  that  behalf,  a  part  of  the 
said   goods,   of   the   value   of   at    least 

dollars,  were  wholly  lost  to 

the  defendant;  and  a  part  thereof*  of 

the    value    of   dollars,     were 

damaged  in  the  sum  of  — ^— -  dol- 
lars; which  said  loss  and  damages, 
amounting  to  the  sum  of  — ^— — >  dol- 
lars, the  defendant  claims  the  right  to 
counterclaim,  recoup  and  set  off  against 
the  plaintiff's  demand  to  the  extent 
thereof;  and  demands  jndgment  against 
said   plaintiff   for    the    said    sum     of 

dollars,   or  so   much  thereof 

as  he  may  be  entitled  to  over  and 
above  the  plaintiff's  elainu  2  Abb. 
Forms  66, 

B.  Answer,    Defenses    amd    Coiwfer- 

claims.  Pleaded  Together. 

The  defendant  (naming  him  if  he  is 
one  of  several,  answering  separately), 
by  M.  N.,  his  attorney,  answering  the 
complaint   herein: 

First.  For  a  first  defense  thereto, 
says,  etc.,  etc. 
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Second.  For  a  second  defense,  said 
defendant  ssijs,  etc.,  etc. 

Third.  For  a  counterelaim  thereto, 
said  defendant  says  (here  set  -  forth 
cause  of  action  as  in  a  complaint). 

Fourth.  For  a  second  counterclaim 
thereto,  said  defendant  says,  etc. 

Wiierefore,  etc,    2  Abb.  Forms  172. 

C.  Statment  Admitting  Counterclaim, 

The  plaintiff  in  this  action  hereby 
admits  the  counterclaim  in  the  defend- 
ant's answer,  and  consents  that  the 
same,  amounting  to  (here  state  amount, 
with  interest,  if  any),  be  deducted  from 
the  amount  demanded  in  the  complaint. 
2  Abb.  Forms  512. 

D.  Judgment   on   Statement    Admit- 

ting Counterelaim, 

The  plaintiff  having  filed  with  the 
clerk  a  statement,  admitting  the 
counterclaim  contained  in  the  answer 
of  the  defendant  (or  defendants,  nam- 
ing them),  now,  on  motion  of  > 
counsel  for  the  plaintiff, 

It  is  adjudged,  that  the  plaintiff  re- 
cover of  the  defendant  (or  defendants, 

naming  them)  dollars,  being 

the  excess  of  the  plaintiff's  claim  over 
the  said  eoanterdaim,  with  ■ 
dollars  costs  of  the  action,  making  to- 
gether   dollars.    2  Abb.  Forms 

512. 

V.    Answer;  Reeonpmeiit  for  Breach  of 
Warranty,   (a). 

That  the  said  goods  were  sold  and 
delivered  in  the  piece  or  package,  and 
without  an  opportunity  for  these  de- 
fendants to  examine  the  same;  and  at 
the  time  of  the  sale  of  the  same  it  was 
represented  and  agreed  by  the  said 
(seller)  that  the  same  were  and  should 
be  free  from  any  defect  or  injury,  and 
should  be  marketable;  whereas,  in  fact, 
a  portion  of  the  said  goods,  being  dry- 
goods  and  hosiery,  were  unmarketable, 
defective,  and  injured,  and  the  colors 
of  the  same  were  destroyed  and 
changed,  which  was  unknown  to  these 
defendants  at  the  time  of  the  sale  and 
delivery.  Whereby  the  defendants  sus- 
tained damage  dollars,  being 

the  amount  of  the  price  of  the  goods 
so  injured  or  defective;  which  said  last- 
mentioned  amount  these  defendants 
claim  shall  be  deducted  from  the 
amount  that  may  be  proved  against 
them  on  the  trial  of  this  action.  2  Abb. 
ITorms  W, 


Answer,    Recoupment,    for    Breach    of 
Warranty   (b). 

I.  That  the  said  note  was  not,  before 
it  became  due,  transferred  and  deliv- 
ered to  the  plaintiff  for  value. 

II.  That  the  said  note  was  made  and 
delivered  by  the  defendant  to  one  M. 
N.,  who  was  at  that  time  an  agent  or 
servant  of  the  plaintiff,  and  acting  as 
such  on  behalf  of  the  plaintiff  in  that 
transaction,  in  exchange  for  a  quan- 
tity of  segars;  which  was  sold  by  sam- 
ple to  the  defendant  at  that  time,  by 
said  M.  N.,  as  such  agent. 

III.  That  when  said  segars  were 
delivered  to  this  defendant,  they  did 
not  correspond  with  the  samples,  and 
were  not  worth  more  than  — — 
dollars. 

IV.  That  as  soon  as  the  defendant 
learned  the  character  of  said  segars, 
he  offered  to  said  M.  N.,  as  such  agent 
to  return  them,  which  he  is  still  ready 
and  willing  to  do.  Whereupon  the  de- 
fendant claims  to  recoup  ,  his 
damage  in  their  behalf,  from  the 
amount  of  the  said  note.  2  Abb. 
Forms  79. 


SEVEBAIi  COUNTS. 

CROSS-EBFEBBNCE: 

Duplicity: 

Notice  of  Motion  To  Compel  Elec- 
tion Between  Several  Counts  for 
Same  Cause  of  Action. 
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I.    Declarationfl,  1140 

A.  For  Neglecting  To  Levy,  1140 

B.  For  False  Return,  1141 

C.  Escape   Under  Capias    Ad    Satis- 

faciendum, 1142 

D.  For  Money  CoUeeied  dy  Sherif, 

1143 

n.    Complaints;  1143 

A.  Neglecting  To  Metwm  Execution, 

1143 

B.  Neglecting  To  Levy,  1144 

C.  neglecting  To  Fay  Over  Money, 

1144 

D.  Fabe  Betum,  1144 

E.  Escape  on  Order  of  Arrest^  1145 

F.  By  Mortgagee  of  Chattels  Agaimt 

SJieriff,  1145 

ye)L3K 
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m.      Summary    ProceedlngB    Against 
Sheriff,  1146 

A.  Notice  To  Beium  Process,  1146 

1.  Capias  Ad  Bespondendum,  1146 

2.  Capias  Ad  Satisfaciendum,  1146 

3.  Fieri  Facias,  1146 

4.  Affidavit  of  Service  of  Notice, 

1146 

B.  Order  on   Sheriff's    Default    for 

Not  Betuming,   1146 

G.    Order  on  Appearance  on  Attach- 
ment, 1146 

D.  Interrogatories     on     Attachment, 

1147 

1.  For  Not  Betuming  Capias,  1147 

2.  For  Not  Betuming  Fieri  Facias, 

1147 

E.  Order  Imposing  Fine  on  Sheriff, 

1147 

P.    Notice  of  Motion   To  Stay  Fro- 
ceedings  Against  Sheriff,  1147 

G.    Setting  Aside  Attachment,  1148 

1.  Notice  of  Motion,  1148 

2.  Order,  1148 

^  H.    Order  on  Default  of  Sheriff  To 
Appear  on  Attachment,  1148 

L     Attiichment  Against  Sheriff,  1148 
IV.    Bond  of  Indemnity  to  Sheriff,  1148 

OBOSS-BEFEBENOES: 

Arrest  in  Civil  Cases: 

Oapias  at  Suit  of  Sheriff; 

Capias  Against  Sheriff  in  Trespass; 

Capias  Aggainst  Sheriff  in  Case; 

Sheriff's  Beturn,  Property  Concealed, 
etc.; 

Betarji  to  Capias,  Out  on  Bail; 

Beturn  to  Capias  in  Custody; 

Be  turn  to  Capias,  Non  Est  Inventus; 

Beturn  to  Capias  Cepi  Corpus  as  to 
One,  Non  Est  Inventus  as  to  Other; 

Beturn  to  Capias,  Discharge  on  Su- 
persedeas; 

Beturn  to  Order  of  Arrest,  Defend- 
ant Arrested; 

Beturn  to  Order  of  Arrest,  Not 
Found; 

Beturn,  Arrest  and  Imprisonment  for 
Want  of  Bail; 

Beturn,  One  Arrested,  the  Other  Not 
Found; 

Beturn  That  Defendant  Has  Made 
Deposit  in  Lieu  of  Bail; 

Beturn,  Arrest  and  Bescue; 

Sheriff's  Certificate  That  Bail  Has 
Been  Given  Instead  of  Deposit; 

Sheriff's  Assignment  of  Undertaking; 

Assignment  of  Bail  Bond  by  Sheriff. 


ASSIONlfXNT  FOB  THE  BENEFIT  OF  ClXD- 
ITORS: 

Answer,  Averment  of  Fraudulent  As- 
signment in  Action  Against  SherilF. 

JUDOMEKTS      AND      DSCSXBS,      ENFOBCB- 
MENT   OF: 

Sheriff's  Certificate  of  Bale  of  Beal 

Estate. 
Officers: 
Complaint   Assignment  of  Breach  in 

Sheriff's    Bond    for    Neglect    To 

Levy; 
Complaint,  Assignment  of  Breach  in 

Sheriff's  Bond,  Neglect  To  Sell; 
Complaint,  Assignment  of  Breach  in 

Sheriff's  Bond,  Neglect  To  Beturn; 
Complaint,    Allegation   of   Jadgment 

Against  Sheriff. 
Beturks : 
Beturn  Personally  Served; 
Sheriff's  Certificate  of  Serviee  om  De- 
fendant Personally; 
Sheriff's  Certificate,  Service  at  Besi- 

dence; 
Certificate   of  Sheriff  of  Service  of 

Declaration; 
Beturn  of  Summons  Against  Corpora- 
tion; 
Beturn  to  Writ  of  Inquiry; 
Beturn,  Fieri  Facias; 
Beturn  to  Fieri  Facias,  Nulla  Bona; 
Beturn,  Fieri  Facias  to  Part    Nulla 

Bona  to  Part; 
Beturn  to  Fieri  Facias,  Special; 
Beturn  to  Fieri  Facias,  Unsold  for 

Want  of  Buyer; 
Beturn  of  Bescue  and  Besistanee  to 

an  Execution; 
Beturn,  Cepi  Corpus  in  Custody; 
Beturn  to  Capias  Ad  Satisfaciendum, 

Non  Est  Inventus; 
Beturn  to  Warrant  on  Arrest; 
Beturn,.  Some  Arrested    and    OtheTs 

Not  Found; 
Beturn  of  Arrest  and  Commitment  to 

Jail; 
Beturn,   Arrest   for  Lareeny  Where 

Property  Is  Found; 
Beturn    Where    Magistrate    Issning 

Warrant  Is  Absent; 
Beturn  of  Bescue  and  Betiataiiee  to 

Criminal  Process. 
Stat  of  Pbocebdinos: 
Beturn  to  Oapias  Ad  Bespondendnm, 

Stay  of  Proceedings. 

I.    DedarationB. 
A.    Declaration  Against  a  Sheriff  for 
Neglecting  to  Levy  and  Beturn 
a  Fieri  Facias. 
(As  in  a  declaration  for  a  f^lse  re- 
turn  [next  form],  to  the  words»  "to 
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be  executed  in  dne  torm  of  law,''  and 
then  as  follows):  And  although  there 
were  then  and  afterwards,  and  before 
the  return  of  the  said  writ,  divers 
goods  and  ehattels  of  the  said  J.  K., 
within  the  bailiwick  of  the  said  defend- 
ant, as  such  sheriff  as  aforesaid,  where- 
of the  said  defendant  could  and  might 
and  ought  to  have  levied  the  moneys 
so  indorsed  on  the  said  writ,  and  di- 
jected  to  be  levied  as  aforesaid, 
to-wit,  at,  ete.,  aforesaid,  whereof  the 
said  defendant  so  being  sheriff  as  afore- 
said, there  had  notice;  yet  the  said 
defendant,  so  being  sheriff  of  the  said 

county  of  as  aforesaid,   not 

regarding  the  duty  of  his  office  as  such 
sheriff,  but  contriving,  and  wrongfully 
and  unjustly  intending  to  injure,  preju- 
dice and  aggrieve  the  said  plaintiff  .in 
this  Dehalf ;  and  to  deprive  him  of  the 
moneys  so  endorsed  on  the  said  writ, 
and  directed  to  be  levied  as  aforesaid; 
and  of  the  means  of  obtaining  the 
same,*  did  not,  nor  would  at  any  time 
before  the  return  of  said  writ,  levy 
the  said  moneys,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so 
to  do,  and  therein  failed  and  made  de- 
fault; by  means  of  which  said  premises 
the  said  plaintiff  hath  been  and  is 
greatly  injured  and  deprived  of  the 
means  of  obtaining  the  said  moneys 
so  endorsed  on  the  said  writ,  and 
directed  to  be  levied  as  aforesaid,  and 
which  are  still  wholly  unpaid  as  afore- 
said; and  is  likely  to  lose  the  same, 
to-wit,  at,  etc.,  aforesaid. 

And  whereas  also  (set  forth  the  same 
matter  as  in  the  first  count,  to  the 
words,  ''to  be  executed  in  due  form 
of  law,''  and  then  proceed  thus):  Tet 
the  said  defendant,  so  being  sheriff  as 
aforesaid,  not  regarding  the  statute,  in 
such  case  made  and  provided,  nor  the 
duty  of  his  office,  etc.  (as  in  first  count 
to  the  *,  and  then  as  follows) :  did  not 
nor  would  return  the  said  writ,  at  the 
return  day  therein  specified,  nor  had 
he  then  the  same  before  the  justices 
of  the  said  supreme  court  according 
to  the  exigency  of  the  said  writ,  and 
the  form  of  the  said  statute,  nor  hath 
he  since  returned  the  said  writ,  but 
wholly  neglected  and  refused  so  to  do, 
and  therein  failed  and  made  default; 
by  means  of  which  said  premises,  etc. 
(as  in  first  count  to  the  end,  and  then, 
add  the  usual  conclusion :  'To  the 
damage,"  etc.).    Burr.  App.  317,  §586. 


B.  Declaration  Against  a  Sherif  for 
a  False  Betwm, 

(Title  and  commencement;  then  state 
the  judgment  to  the  end  of  the  refer- 
ence to  the  record,  as  in  next  form, 
and  then  proceed  as  follows):  And  the 
said  plaintiff  further  saith  that  the  said 
judgment  being  in  full  force,  and  the 
said  damages  (or  debt  and  damages) 
remaining  unpaid  and  unsatisfied,  he 
the  said  plaintiff,  on,  etc.  (the  teste 
of  the  writ),  in  the  year  of  our  Lord, 
eto.,  for  the  obtaining  satisfaction 
thereof,  sued  and  prosecuted  out  of  the 
said  court  of  the  said  people,  before 
the  aforesaid  justices  thereof,  at  the 

in  the  of  , 

a  certain  writ  of  the  said  people,  called 
a  fieri  facias,  directed   to  -the  sheriff 

of  ^  by  which   said   writ   the 

said  people  commanded  the  said  sheriff 
that  (here  recite  the  fi.  fa.  fully). 
Which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff, 
as  hereinafter  mentioned,  was  duly  en- 
dorsed with  a  direction  for  him  the 
said  sheriff  to  levy  (one  thousand  seven 
hundred)  dollars,  besides  sheriff's 
poundage,  officers'  fees,  and  all  other 
incidental  expenses;  and  which  said 
writ  so  endorsed,  afterwards,  and  be- 
fore the  said  return  thereof,  to-wit,  on, 
etc.,  at,  etc.,  was  delivered  to  the  said 
defendant,  who  then  and  from  thence 
until  and  at  and  after  the  return  of 
said  writ,  was  sheriff  of  the  said  county 
of  (Oneida),  to  be  executed  in  due  form 
of  law.  By  virtue  of  which  said  writ, 
tho  said  defendant,  so  being  sheriff  of 
the  said  county  of  (Oneida)  as  afore- 
said, afterwards,  and  before  the  said 
return  of  the  said  writ,  to-wit,  on,  etc., 
at,  etc.,  and  within  his  bailiwick,  as 
such  sheriff  as  aforesaid,  seized  and 
took  in  execution  divers  goods  and 
chattels  of  the  said  J.  K.,  of  great 
value,  to-wit,  of  the  value  of  the  mon- 
eys so  endorsed  on  the  said  writ,  and 
directed  to  be  levied  as  aforesaid,  and 
then  and  there  levied  the  same  there- 
out. Yet  the  said  defendant,  so  being 
such  sheriff  of  the  said  county  of 
(Oneida)  as  aforesaid,  not^  regarding 
his  duty  as  such  sheriff,  but  contriving, 
and  wrongfully  and  unjustly  intending 
to  injure,  prejudice  and  aggrieve  the 
said  plaintiff  in  that  behalf,  and  to  de- 
prive him  of  the  said  moneys  so  en- 
dorsed on  the  said  writ,  and  directed 
to  be  levied  as  aforesaid,  and  of  the 
means  of  obtaining  the  same,  had  not 
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the  said  moneys  so  levied  as  aforesaid, 
or  any  part  thereof,  before  the  said 
justices  of  the  supreme  court  of  judi- 
cature aforesaid,  at  the  return  of  the 
said  writ,  according  to  the  exigency 
thereof,  and  of  the  said  endorsement 
BO  made  thereon  as  aforesaid,  but  there- 
in wholly  failed  and  made  default;  nor 
hath  he  paid  the  said  sum  of  (one 
thousand  seven  hundred)  dollars,  or 
any  part  thereof,  to  the  said  plaintiff; 
and  at  the  return  of  the  said  writ, 
to-wit,  on,  etc.,  the  said  defendant 
falsely  and  deceitfully  returned  to  the 
said  court  of  the  said  people,  upon  the 
said  writ,  that  the  said  J.  K.  had  not 
any  goods  or  chattels  in  his  bailiwick 
(follow  the  return),  as  by  the  said  writ 
and  the  return  thereof  remaining  of 
record  in  the  said  court  of  the  said 
X>eople,  before  the  aforesaid  justices 
thereof,  to-wit,  at,  etc.,  fully  appears; 
by  means  of  which  said  premises  the 
said  plaintiff  hath  been,  and  is  greatly 
injured  and  deprived  of  the  means  of 
obtaining  the  said  moneys  so  endorsed 
on  the  said  writ,  and  directed  to  be 
levied  as  aforesaid,  and  which  are  still 
wholly  unpaid  as  aforesaid;  and  is 
likely  to  lose  the  same,  to-wit,  at,  etc. 
(A  count  for  not  levying  and  false 
return  may  be  added.)  Burr.  A  pp.  318, 
§587;  Till.  Forms  431;  Yates'  Forms 
368. 

O.  Declaration  Against  Sheriff  for 
Escape  Under  Capias  ad  Satis- 
faciendum. 

A.  B.,  plaintiff  in  this  suit,  by  C.  and 
S.,  his  attorneys,  complains  of  W.  J., 
esquire,  sheriff  of  the  (city  and)  county 
of ^  defendant  in  this  suit,  be- 
ing in  custody,  etc.,  of  a  plea  that 
the  said  defendant  render  unto  the  said 

plaintiff  the  sum   of  dollars 

(amount  of  the  judgn>ent)  of  debt 
which  he  owes  to,  and  unjustly  detains 
from  him:  For  that  whereas  the  said 
plaintiff  heretofore,  to-wit,  in  the  term 

of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and 
— —  (the  term  of  the  judgment). 
in  the  ■  court  of  — —  (of 


the  people)   of  the  state  of  

before  the  justices  thereof,  at  the  court- 
house in  the  city  of  ,  by  the 

consideration  and  judgment  of  the  said 
court    recovered    against  *  one    C.    D. 

dollars,  which  were  adjudged 

to   the   said   plaintiff,   in   and   by   the 
said  court,  for  the  damages  which  he 


had  sustained,  as  well  on  oeeasion  of 
the  not  performing  certain  promise.^ 
and  undertakings  before  then  made  by 
the  said  C.  D.  to  the  said  plaintiff,  as 
for  his  costs  and  charges  by  the  said 
plaintiff,  about  his  suit  in  that  behalf 
expended  (if  the  original  act  were  in 
debt,  the  statement  of  the  judgment 
should  be  varied  accordingly),  whereof 
the  said  C.  D.  was  convicted,  as  by 
the  record  and  proceedings  thereof, 
still  remaining  in  the  said  court,  more 
fully  and  at  large  appears.  And  the 
said  plaintiff  in  fact  says  that  the  said 
plaintiff  for  having  execution  of  the 
said   judgment,   afterwards,   to-wit,   on 

the  day  of  ,   in  the 

year  of  our  Lord  one  thousand   eight 

hundred  and (the  teste  of  the 

ca.  sa.),  sued  and  prosecuted  out  of 
the  said  court  a  certain  writ   (of  the 

people  of)  the  state  of ,  called 

a  capias  ad  satisfaciendum,  upon  the 
said  judgment,  directed  to  the  aherifl 

of  the  (city  and)  county  of  , 

by  which  said  writ  the  said  people 
commanded  the  said  sheriff  that  he 
should  take  the  said  C.  D.  if  he  should 
be  found  in  his  bailiwick^  and  him 
safely  keep,  so  that  the  said  sheriff 
might  have  his  body  before  the  justices 

of  the  said court  of , 

at  the in  the  city  of , 

on  the Monday  of  

then  next,  to  satisfy  the  said  plaintiff 
the  damages  (if  in  debt,  "the  debt 
and  damages")  aforesaid,  in  form 
aforesaid  recovered,  and  that  the  said 
sheriff  should  have  then  there  that 
writ  (the  writ  should  be  recited  ver- 
batim), which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the 
said  sheriff,  to  be  executed  as  is  here- 
inafter mentioned,  was  duly  endorsed 
with  a  direction  to  the  said  sheriff, 
requiring   him    to     levy    the    sum     of 

dollars,  with  interest  from  the 

day  of ,  one  thousand 

eight    hundred    and    ,    besides 

his  fees,  poundage,  etc.  (this  must  cor- 
respond with  the  endorsement  of  the 
ca.  sa.))  which  said  writ,  so  endorsed 
as  aforesaid,  afterwards,  and  before  the 
said   return   thereof,    to-wit,    on    the 

day  of ,  in  the  year 

one  thousand  eight  hundred  -^— ^— 
(any  day  about  the  time  the  writ  was 
delivered  to  the  sheriff),  at  the  (city 
and  in  the)  county  aforesaid,  was  de- 
livered to  the  said  W.  J.,  who  then  and 
from   thenceforth   until,   and   at,    and 
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after  the  return  of  the  said  writ,  was 
sheriff  of  the  (city  and)  county  afore- 
Miid^  to  be  executed  in  due  form  of 
law.  By  virtue  of  whicli  said  writ, 
and  of  the  said  endorsement  so  made 
thereon  as  aforesaid,  the  said  W.  J., 
so  beingr  sheriff  as  aforesaid,  after- 
wards,  and  before  the  said  return  of 
the  said  writ,  to-wit,  on  the  (day  and 
year  last  aforesaid),  and  within  the 
bailiwick  of  him  the  said  sheriff,  to- 
wit,  at  the  place  aforesaid,  took  and 
arrested  the  said  C.  D.  by  his  body, 
and  then  and  there,  by  virtue  of  the 
said  writ  and  of  the  said  endorsement, 
BO  made  thereon,  as  aforesaid,  had  and 
detained  him  in  his  custody,  in  execu- 
tion for  the  said  sum  of  money  so  men- 
tioned in,  and  endorsed  on  the  said 
writ  as  aforesaid,  besides  the  interest, 
poundage  and  sheriff's  fees  thereon,  and 
kept  and  detained  him  in  custody,  from 
thence  until  the  said  defendant,  so  be- 
ing sheriff  as  aforesaid,  afterwards,  to- 
wit,  on  the  (day  and  year  last  afore- 
said), and  at  the  place  aforesaid,  with- 
out the  leave  or  license,  and  against 
the  will  of  the  said  plaintiff,  suffered 
and  permitted  the  said  G.  D.  to  escape 
and  go  at  large,  and  the  said  G.  D.  did 
then  and  there  escape  and  go  at  large, 
whithersoever  he  would,  out  of  the  cus- 
tody of  the  said  defendant,  he  the  said 
defendant,  so  then  being  sheriff  as 
aforesaid;  and  the  said  sum  of  money 
so  endorsed  on  the  said  writ  as  afore- 
said, together  with  the  interest,  pound- 
age and  sheriff's  fees,  being  then  and 
still  wholly  unpaid  and  unsatisfied  to 
the  said  plaintiff,  to-wit,  at  the  place 
aforesaid:  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  money  above  de- 
manded: Yet  the  said  defendant,  al- 
though often  requested  so  to  do,  hath 
not  as  yet  paid  the  sum  of  money  above 
demanded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  so  to  do  he  hath  hith- 
erto wholly  refused,  and  still  doth  re- 
fuse; to  the  damage  of  the  said  plain- 
tiff of  one  hundred  dollars,  and  thereof 
he  brings  suit,  etc.  Burr.  App.  286, 
8555;  2  Ghit.  PI.  416;  Till.  Forms  383; 
Yates'  Forms  457. 

D.    Dectaraiion  for  Mcmey  Collected 
hy  Sherif, 

For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on  the  ■  day 

of  ,  in  the  year  of  our  Lord 


one      thousand      eight      hundred      and 

,  at  ,  to-wit,  at   (tho 

city   and)    in    the   county  of   — ■ 

aforesaid,    ,was    indebted    to    the    said 

plaintiff  in  the  sum  of dollars, 

lawful  money  of  the  United  States  of 
America,  for  so  much  money  by  the 
said  defendant,  before  that  time,  had 
collected  and  received  on  and  by  virtue 
of  a  writ  of  fieri  facias,  issued  out  of 

the court  of (of  the 

people)  of  the  state  of  New  York,  and 
directed  to,  and  received  by,  the  said 
defendant,  as  sheriff  of  the  said   (city 

and)    county  of  ,  at  the  suit 

of  the  said,  plaintiff,  against  the  goods 
and  chattels,  lands  and  tenements  of 
G.  D.,  for  the  (amount  endorsed  on  the 
writ):  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff 

the  said  sum  of dollars,  when 

the  said  defendant  should  be  thereunto 
afterwards  requested.  (Add  a  count 
for  money  had  and  received  generally, 
and  the  other  money  counts.) 

Nevertheless,  etc.  Burr.  App.  854, 
|515a;  Yates'  Forms  254. 

n.    Complaints. 

A.     Complaint     Against     Sheriff     for 
Neglecting  to  Betum  Execution, 

I.  That  at  the  time  of  the  issuing 
of  the  execution  hereinafter  mentioned, 
the  defendant  was  the  sheriff  of  tho 
county  of ,  in  this  state. 

II.  That   on   the   day    of 


-y  18 — ,  in  an  action  in  the 
supreme  court  of  this  state,  in  the 
county  of  — ^— —   (or  in  the  county 

court  of  the  county  of ,  in  this 

state,  or  other  court,  or  before  K.  L., 
a  justice  of  the  peace  in  and  for  the 
town   of  ,   in   the   county    of 

-,   in  this  state),  wherein  this 


plaintiff  was  plaintiff,  and  one  M.  N. 
was  defendant  (or  otherwise),  the 
plaintiff  recovered  a  judgment  duly 
given  by  said  court   against   the  said 

M.  N.,  for  dollars  (or,  where 

the  judgment  was  in  a  justice's  court, 
duly  given  by  said  justice  against  said 
M.  N.  for dollars,  which  judg- 
ment was  thereafter  duly  docketed  in 
tho  office  of  the  clerk  of  the  county 

of ). 

in.    That  on  the  day   ox 
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f    18 — ,    an    execution    against 

the  property  of  said  M.  N.  was  duly 
issued  by  this  plaintiff  on  said  judg- 
ment, and  directed  and  then  delivered 
to   the    defendant,,  as   sheriff    of    the 

county  of ,  of  which  execution 

the  following  is  a  copy  (copy  of  the 
execution  and  indorsement) »  (or  state 
its  substance,  e.  g.,  thus:  whereby  said 
defendant  was  directed  to  satisfy  said 
judgment  out  of  the  personal  property 

of  said  M.  N.  in  said county, 

or  if  sufficient  personal  property  could 
not  be  found,  out  of  the  real  property 
belonging  to  him  on  the  day  "^hen  said 
judgment  was  docketed  in  said  ■ 

county,  or  at  any  time  thereafter,  and 
return  said  execution  to with- 
in sixty  days  after  the  receipt  thereof 
by  him). 

IV.  That  although  (more  than)  sixty 
days  elapsed  after  delivery  of  said  ex- 
ecution to  the  defendant,  and  before 
the  commencement  of  this  action,  yet 
he  has,  in  violation  of  his  duty  as  such 
sheriff,  failed  to  return   the  same,   to 

the   damage   of  the  plaintiff  

dollars.    1  Abb.  Forms  421, 

B.  Complaint    Against     Sheriff    for 

Neglecting  to  Levy, 

I,  U,  and  m  (as  in  preceding  form). 

rv.  That  although  at  the  time  of 
the  said  delivery  of  the  execution  to 
the  defendant,  there  was  within  said 
county  (personal)  property  belonging 
to  the  defendant,  to- wit  (designate  it 
briefly),  out  of  which  the  defendant 
might  have  satisfied  the  execution  (of 
which  property  he  then  and  there  had 
notice);  nevertheless,  in  .violation,  of 
his  duty  as  such  sheriff,  he  failed  to 
levy  the  moneys  or  any  part  thereof, 
as  by  said  execution  he  was  required 
to  do,  to  the  damage  of  the  plaintiff 
dollars.    1  Abb.  Forms  422. 

C.  Complaint    Against     Sheriff    for 

Neglecting  to  Pay  Over  Moneys 
Collected  on  Execution, 

I.  That  the  times  hereinafter  men* 
tioned,  the  defendant  was  the  sheriff 
of  the  county  of ^  in  this  state. 

II.  That  on  the  day    of 


-,  18—,  at 


-,  an  execu- 


tion, then  duly  issued,  in  form  and  ef- 
fect as  required  by  law,  against  the 
property  (or  the  person)  of  one  M.  N., 
and  in  favor  of  the  plaintiff,  upon  a 
judgment  for  the  sum  of dol- 
lars theretofore  duly  given  in  favor  of 
the  plaintiff  against  said  M.  N.,  in  the 


court  of : — ,  was  by  the  plaintiff 

directed  and  delivered  to  the  defendant 
as  such  sheriff. 

III.  That  the  defendant  thereafter, 
as  such  sheriff,  collected  and  received 
upon  said  execution,  to  the  use  of  the 
plaintiff,  the  sum  of  -^— ^  dollars, 
besides  his  lawful  fees  and  poundage. 

IV.  That  although  (more  than)  sixty 
days  elapsed  after  the  delivery  of  said 
execution  to  the  defendant  before  this 
action,  yet  he  has,  in  violation  of  his 
duty  as  such  sheriff,  failed  to  pay  over 
to  the  plaintiff  the  amount  so  collected. 
1  Abb.  Forms  423. 

D.    Complaint    Against    Sheriff    for 
False  Betum, 

L  That  at  the  time  of  the  issuing 
and  return  of  the  execution  hereinafter 
mentioned,  the  defendant  was  the  sher- 
iff of  the  county  of  ,  in  this 

state. 

11.     That  on  the  day    of 


-,  18 — ,  this  plaintiff  recovered 


a  judgment  duly  given  by  the  sapreme 

court  in  and  for  the  county  of 

(or  other   court)    against   one    M.    N., 

for  dollars  (or  as  in  II,  A). 

in.     That  on  the  day  of 

-,    18 — f   an    execution    against 


the  property  of  said  M.  N.  (or,  if  the 
judgment  was  against  several  joint 
debtors  on  service  of  part  only,  say: 
against  the  joint  property  of  M.  N.  and 
O.  P.,  and  against  the  separate  prop- 
erty of  O.  P.),  wat  duly  issued  upon 
said  judgment  by  the  plaintiff,  and 
directed  and  then  delivered  to  the  de- 
fendant as  such  sheriff,  of  whieh  exe 
cution  and  the  indorsement  thereon  the 
following  is  a  copy  (or  whereby  the 
defendant  was  required,  etc.,  stating 
effect  as  in  II,  A). 

IV.  That  the  defendant,  as  such 
sheriff,  did,  within  sixty  days  there- 
after, by  virtue  of  said  execution,  levy 
on  certain  personal  property  of  said 
VL,  N.,  within  said  county,  of  the  value 
sufficient  to  satisfy  said  judgment  (or 
said  judgment  in  part,  to-wit,  to  the 

amount  of  dollars),  together 

with  the  defendants'  fees  and  pound- 
age. 

y.  That  notwithstanding  the  prem- 
ises, and  in  violation  of  his  duty  as 
sheriff,  he  did  not  satisfy  said  judg- 
ment, or  any  part  thereof;  but  has 
falsely  returned  upon  said  execution  to 

the  clerk  of  the  county  of  ^ 

that  said  M.  N.  had  not  any  goods  ar 
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chattels  within  said  eonnty,  whereby 
he  could  cause  to  be  levied  the  amonnt 
of  said  judgment,  or  any  part  thereof, 
to  the  damage  of  the  plaintiff  — — — 
dollars.    1  Abb.  Forms  424. 

£.    Complaint    Against    Sherif    foff 

Escape  on  Order  of  Arrest. 

I.     rhat  at  the  time  of  the  issuing 

of   the   execution   and   of   the   escape 

hereinafter    mentioned,  the  defendant 

was    the    sheriff    of    the    county    of 

,  in  this  state. 

n.     That  on  the  day    of 


y  18 — ,  in   an   action  brought 

in  the  supreme  court  of  this  state,  in 
the  county  of  — — —  (or  other 
court),  by  this  plaintiff  against  one 
M.  N.,  for  wrongfully  converting  prop- 
erty (or  other  case  authorizing  arrest), 

an  order  was  duly  made  by  , 

one  of  the  justices  of  said  court,  where- 
by the  defendant,  as  such  sheriff,  was 
required  to  arrest  the  said  M.  N.,  and 
hold  him  to  bail  in  the  sum  of  «— — — — 
dollars. 
HL  That  thereafter  and  on  the 
day  of  ,  18 — ^  said 


order  was  duly  delivered  to  the  defend* 
ant,  as  said  sheriff,  to  be  executed. 

lY.  That  thereafter  the  defendant, 
as  such  sheriff,  arrested  said  M.  N.,  and 
committed  him  to  jail,  pursuant  to  said 
order;  but  in  violation  of  his  duty  as 
such  sheriff,  has  since,  to-wit,  on  the 
day  of  ,  18 — ,  with- 
out the  consent  of  this  plaintiff,  per- 
mitted said  M.  N.  to  escape  (or,  but 

since  then,  to-wit,  on  the day 

of   y   18 — f   said    M.    N.    went 

and  was  at  large  without  the  limits  and 
boundaries  of  the  liberties  of  said  jail, 
without   the   assent    of   the    plaintiff), 

to  the  damage  of  the  plaintiff 

dollars.    1  Abb.  Forms  426. 

F.    Cofnplaint  hy  Mortgagee  of  Chat' 
'--         teU  Against  Sherif  for  Setting 
on    BaceoutiOH    Against    Third 
Person, 
L     That  on  or  about  the  ■■ 

day  of  ,  18—,  one  M.  N.  exe- 

cuted and  delivered  to  the  plaintiff  a 
chattel  mortgage  (of  which  a  copy  is 
annexed  as  a  part  of  this  complaint); 
that  the  property  mentioned  and  de- 
scribed in  said  mortgage  and  the  sched- 
ule annexed  consisted  of  a  lithographic 

press,  of  the  value  of dollars, 

or  thereabouts;  that  said  mortgage  was 
made  in  good  faith,  and  without  intent 
to  defraud  creditors  or  purchasers,  and 


was  given  to  secure  the  payment  to 
plaintiff  of  dollars,  with  in- 
terest from  the  date  of  said  mortgage, 
which  sum  was  theretofore  loaned  by 
the  plaintiff  to  said  M.  N.,  and  which 
he  then  owed  the  plaintiff. 

II.  That  the  said  M.  N.  is  by  trade 
or  occupation  a  lithographer,  and  was, 
at  the  date  of  said  mortgage,  actively 
engaged  in  business  as  a  lithographer, 
and  was  dependent  upon  said  business 
or  occupation  for  support  and  a  liveli- 
hood; and  that  the  said  property  so 
mortgaged  was  used  by  the  said  M.  N. 
in  the  course  of  his  said  business  or 
occupation,  and  was  essential  and  req- 
uisite to  him  in  his  said  business  or 
occupation;  and  that  said  property  was 
left  and  remained  with  the  said  M.  N., 
to  enable  him  to  prosecute  his  said 
business. 

III.  That  on  or  about  the  — — — 
day  of  ,  18—,  a  true  copy  of 
said  mortgage  was  filed  in  the  office 

of  ^  in  which  said  county,  at 

the  date  of  said  mortgage,  the  said  M. 
N.  resided. 

IV.  That  on  the  day  of 

,    18—,   and   before    the   levy 

and  sale  hereinafter  mentioned,  said 
sum  of  ■     ,  with  interest,  became 

due,  pursuant  to  the  terms  of  the 
mortgage   (or,  if  on  demand,  the  said 

sum    of   ,    with   interest,   waa 

duly  demanded  from  the  said  M.  N.  by 
the  plaintiff,  but  said  M.  N.  failed  to 
pay  the  same;  and  thereupon,  pursuant 
to  said  mortgage,  the  plsontiff  became 
the  owner  of  said  property,  and  entitled 
to  the  immediate  possession  and  control 
of  the  same. 

V.  That  thereafter,  and  OA  or  about 

the   day   of  ,    18—, 

the  defendant  W.  X.  issued  to  the  de- 
fendant T.  Z.,  sheriff  of  tho  city  and 
county  of  New  York,  an  execution 
against  the  property  of  the  said  M. 
N.;    and    on    the    day    of 


-,  18—,  the  plaintiff  caused  a 
notice  to  be  served  upon  said  sheriff, 
informing  him  of  said  mortgage,  and 
of  the  default  in  the  payment  thereof, 
and  that  the  plaintiff  claimed  the  prop- 
erty therein  mentioned. 

YT.  That  on  or  about  the  — 
day   of  ,   18—,  regardless   of 

said  mortgage,  the  said  sheriff  wrong- 
fully sold  said  (mortgaged  property); 
and  thereafter  returned  said  execution 
satisfied 

Yn.     That  the  said  W.  X.  directed 
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•aid  sheriff  ta  make,  such  levy '  and 
sale  without  regard  tb  said  mortgage, 
and  agreed  to  indemnify  him  against 
any  and  all  damage  that  might  arise 
from  said  levy  and  sale;  and.  that  after 
said  sale  he  received  the  proceeds,  or 
a  portion  thereof,  to  his  own  use  and 
benefit. 

YIII.  That  since  said  sale  the  plain- 
tiff has  demanded  of  said  sheriff  the 
mortgaged  goods,  but  he  refused  to  de- 
liver the  same;  and  that  thereupon 
plaintiff  demanded  of  the  said  sheriff 
the  proceeds,  or  value  thereof,  of  said 
property,  but  he  refused  to  pay  over 
any  part  thereof. 

IX.  That  by  reason  of  the  premises 
the   plaintiff  has   been   injured  >to  his 

damage dollars.  1  Abb.  Forms 

468. 

HL    Summary  ProceddingB. 
A.    Notice  To  Betum  Froeess, 

1.  Notice    To   Betum    Capias    ad 
Bespondendum, 

6ir:  Please  to  take  notice  that  you 
are  hereby  required  to  return  the  writ 
of  capias  ad  respondendum,  issued  in 
this  cause,  and  to  you  directed  and 
delivered  therein,  within  twenty  days 
after  service  of  this  notice.    Bated,  etc 

Yours,  etc., 
E.  F.,  plaintiff's  attorney. 
To  J.  V.  D.,  esq., 

Sheriff  of  the  county  of  (Kings). 
Burr.  App.  191,  §347. 

2.  Notice   To  Betum    Capitta    ad 

Satisfaciendum. 
Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  return  the  writ 
of  capias  ad  satisfaciendum,  issued  in 
this  cause  and  to  you  directed  and  de- 
livered therein,  within  twenty  days 
after  service  of  this  notice.    Dated,  etc. 

Yours,  etc., 

E.  P.,  attv.  for  plff. 
To  P.  Y.,  esq.,  sheriff  of  the  county  of 


Burr.  App.  202,  §391. 

3,  Notice  To  Betum  Fieri  Facias, 
Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  return  the  writ 
of  fieri  facias,  issued  in  this  cause  and 
to  you  directed  and  delivered  therein, 
within  twenty  days  after  service  of  this 
notice.    Dated,  etc. 

Yours,  etc., 

E.  P.,  atty.  for  plff. 
To  P.  Y.,  esq.,  sheriff  of  the  county  of 

Burr.  App.  202,  f390. 


4.    Affidavit   of  Service  of  Notice 
That  Sherif  Betum  Capiat  or 
Execution, 
E.  F.,  the  attorney  for  the  plaintiiE 

in  this  cause   (or  O.  P.,  of  , 

student  at  law),  being  duly  sworn,  de- 
poses and  says,  that  on  the 

day  of  last   (or  instant),  he 

delivered  to  J.  A.,  esquire,   sheriff  of 

the   (city  and)   county  of  ,  a 

writ  of  capias  ad  respondendum  (or 
fieri  facias,  etc.),  issued  in  this  cause, 
directed  to  the  said  sheriff,  and  return- 
able on  the day  of , 

by  leaving  the  same  with  K.  L.,  under- 
sheriff  of  the  said  county,  in  the  office 
of  the  said  sheriff,  during  oflice  hours 
(or  otherwise,  according  to  the  mode 
of    delivery).      And    deponent    further 

says    that    on    the    day    of 

last  (or  instant),  he  person- 
ally served  the  said  sheriff  with  a  true 
copy  of  the  annexed  notice,  by  deliver- 
ing the  same  to  the  said  sheriff  person- 
ally (or  by  delivering  the  same  during 
office  hours  to*  L.  K.,  one  of  the  depu- 
ties of  the  said  sheriff,  in  the  office 
of  the  said  sheriff,  or  otherwise,  accord- 
ing to  the  mode  of  service).  And  de- 
ponent further  says  that  he  has  thii 
day  searched  in  the  office  of  the  clerk 

of  this  court  in  the  city  of  , 

for  the  return  of  the  said  writ  of  capias 
ad  respondendum  (or  fieri  facias),  bat 
that  no  such  writ  was  then  filed  there. 
And  further  says  not.  Burr.  App.  5, 
§8. 

B.  Order  on  Sheriff's    Default    for 

Not  Betuming, 

On  reading  and  filing  an  affidavit  of 

the  delivery  of  the  writ  of  capias  ad 

respondendum    (or  fieri   facias)    issued 

in  this  'cause  to  J.  K.,  esquire,  sherif 

of  the  (city  and)   county  of  ^ 

and  also  of  due  service  upon  the  ssid 
sheriff  of  a  notice  to  return  the  said 
writ  within  twenty?*  days  after  service 
of  said  notice,  and  that,  on  due  search 
the  said  writ  was  not  returned,  on  mo- 
tion of  E.  F.,  attorney  for  the  plaintiff, 
ordered  that  the  default  of  the  said 
sheriff  in  not  returning  the  said  writ 
be,  and  it  is  hereby  entered  accord- 
ingly.   Burr.  App.  443,  {860. 

C.  Order  on  Appearance  on  Attack' 

ment. 

The  sheriff  of  the  county  of 

having  been  this  day  called,  and  this 
being  the  second  call,  appeared  by  K 
L.,  his  counseL     On  motion  of  £.  F^ 
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attorney  for  the  relator,  ordered  that 
the  said  sheriff  answer  on  oath  the  in- 
terrogatories filed  hy  the  attorney  for 
the  relator  in  this  eause,  pursuant  to 
the  rules  and  practice  of  this  court. 
Burr.  App.  454,  §900. 

D.    Interrogatories  on  Attachment, 

L    Interrogatories    on    Attachment 

Against  Sheriff  for  Not  Be- 

turning  Capias, 

Interrogatories  to   be   administered  to 

J.    K.,   esquire,   sheriff   of   the    (city 

and)  county  of ,  touching  a 

contempt  alleged  against  him,  in  not 
returning  a  certain  writ  of  capias  ad 
respondendum,    issued    out     of     this 
court,   in   favor  of   A.   B.,   plaintiff, 
against  C.  D.,  defendant. 
First  interrogatory.    Did  you  or  not, 
at  any  and  what  time,  receive  for  serv- 
ice a  certain  writ  of  capias  ad  respon- 
dendum, to  you  directed,  as  sheriff  of 
the  (city  and)  county  of  ,  be- 
tween A.  B.,  plaintiff,  and  0.  D.,  de- 
fendant,  tested  the  day   of 

,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  , 

and  returnable  at  the  courthouse  in  the 
city  of ,  on  the Mon- 
day of  then  nextf     Declare 

fully. 

Second  interrogatory.  Did  you  or 
not  serve  the  said  writ  of  capias  ad 
respondendum  f  If  yea,  in  what  man- 
ner, and  at  what  time  in  particular? 
If  nay,  why  did  you  not  serve  the 
same  ?    Declare. 

Third  interrogatory.  Did  yon  or  not 
receive  from  (E.  F.),  the  attorney  for 
the  (plaintiff)  in  the  said  suit  of  A.  B. 
against  C.  D.,  a  notice  in  writing,  re- 
quiring you  to  return  the  said  writf 
If  yea,  what  was  the  purport  of  that 
notice,  and  when  did  you  receive  itf 
Declare. 

Fourth  interrogatory.  Have  you  or 
not  returned  the  said  writ  of  capias  ad 
respondendum  f  If  yea,  when,  where 
and  how  in  particular?  If  nay,  why 
have  you  not  returned  the  same?  De- 
clare fully  and  particularly. 
Dated,  etc. 

E.  F.,  attorney,  for  (plaintiff). 
Burr.  App.  129,  {255;  Yates'  Forms 
16. 

2b    Interrogatories    on    Attachment 
Against  Sheriff  for  Not  Be- 
turning  Fieri  Facias. 
court.     Interrogatories  to  be 


administered  to  W.  J.,  esquire^  sheriff 


of  the  (city  and)  county  of , 

touching  a  contempt  alleged  against 
him  in  not  returning  a  certain  writ 
of  fieri  facias,  issued  out  of  this 
court,  in  favor  of  A.  B.,  plaintiff, 
against  C.  D.,  defendant  (or  vice 
versa). 

FiTEt  interrogatory.  Did  you  or  not, 
at  any  and  what  time,  receive  for  serv- 
ice a  certain  writ  of  fieri  facias,  to 
you    directed,   as   sheriff   of  the    (city 

and)  county  of ,  between  A.  B., 

plaintiff,  and  C.  D.,  defendant,  tested 

the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight 

hundred ,  and  returnable  before 

the  justices  of  this  court  in  sixty  days 
from  the  receipt  thereof  by  you?  De- 
clare fully. 

Second  interrogatory.  Did  you  or. 
not^  execute  the  said  writ  of  fieri 
facias?  If  yea,  in  what  manner,  and 
at  what  time  in  particular.  If  nay, 
why  did  you  not  execute  the  same? 
Declare. 

Third  interrogatory.  (As  in  last 
form.) 

Fourth  interroffatorv.  TAs  in  last 
form,  substituting  fieri  facias  for  capias 
ad  respondendum.) 

(Dated  and  signed  as  in  last  form.) 
Burr.  App.  130,  §256. 

£•    Order  of  the  Court  Imposing  Fine 
on  Sheriff  for  Contempt, 
E.  F.,  attorney  for  relator. 
I.  J.,  of  counsel. 
The  people  ex  rel.  A.  B.  v,  M.  B.  H.. 
sheriff  of  the   (city  and)   county  ox 

• 

•The  respondent  not  having  answered 
the  interrogatories  filed  and  served  in 
this  cause,  on  motion  of  I.  J.,  of  coun- 
sel for  the  relator,  the  said  M.  B.  H. 
is  adjudged  guilty  of  a  contempt  of  this 
court;  and  it  is  ordered  that  he  be,  and 
hereby  is,  adjudged  to  pay  a  fine  of 
(^ve  hundred)  dollars,  and  fifteen  dol- 
lars costs  of  this  motion,  and  that  he 
stand  committed  until  the  same  be  paid. 
Burr.  App.  454,  |902. 

F.  Notice  of  Moti(m  To  Stay  PrO' 
ceedings  Against  Sheriff. 

Sir:  Please  to  take  notice  that  upon 
the  aflS davit,  with  a  copy  whereof  yon 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 

held  at   the  in   the   city  of 

,     on     the     first    Tuesday     of 

next,    that    the     proceedings 

against  the  sheriff  in  this    cause    be 
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f^tayed  on  such  terms  as  the  said  court 
shall  direct.     Burr.  App.  206,  §401. 

G.     Setting  AMde  Attachment. 

1.  Notice  of  Motion  To  Set  Aside 

Attachmen  t     Proceeding 

Against  Sherif  as  Irregular. 

Supreme  Court.    C.  D.,  I.  N.,  and  I.  S., 

ads.  A.  B.,  assignee  of  J.  K.,  esquire, 

sheriff  of  the  county  of , 

Sir:  Please  to  take  notice,  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to 
be  held  at  the  capitol  in  the  city  of 

f    on     the    first     Tuesday     of 

next,  that  the  attachment  is- 
sued against  the  sheriff  of  the  county 

of  in  this  cause,  and  all  the 

proceediiigs  thereon,  be  set  aside  for 
irregularity,  with  costs  (or  for  such  or- 
der or  relief  as  the  defendant  may  be 
entitled  to).     Burr.  App.  205,  §400. 

2.  Order    Discharging    Attachment 

Against  Sheriff  for  Contempt. 
J.  A.,  sheriff  of  the  (city  and)  county 

of ,  ads.  The  People,  ex  reL 

A.  B. 

G.  H.,  attorney. 
K,  L.,  of  counsel. 
On  reading  and  filing  the  answer  of 
the  respondent  to  the  interrogatories 
filed  against  him  in  this  cause,  and  on 
motion  Mr.  K.  L.,  of  counsel  for  re- 
spondent, ordered,  that  the  attachment 
in  this  matter  be,  and  the  same  is  here- 
by discharged.     Burr.  App.  454,   §901. 

H.    Order  on  Default  of  the  Sheriff 
To  Appear  on  Attfichment. 
E.  P.,  attorney. 
I.  J.,  of  counsel.  * 
The  People  ex.rel.  A.  B.  t;.  J.  A.,  sheriff 

of  the  (city  and)  county  of , 

Second  call. 

The  default  of  the  defendant  for  not 
appearing  on  the  return  of  the  attach- 
ment herein,  having  been  heretofore 
duly  entered,  and  said  defendant  being 
now  again  called,  and  failing  to  ap- 
pear, and  on  motion  of  Mr.  I.  J.,  of 
counsel  for  the  relator,  ordered,  that 
the  default  of  the  said  defendant  in 
not  appearing  be,  and  the  same  here- 
by is  entered,  and  that  the  bond  return- 
able with  the  attachment  be  delivered 
to  the  relator  or  his  attorney  to  be 
prosecuted  (or  that  an  alias  attachment 
issue).     Burr.  App.  454,  §899. 

T.    Attachment    Against    Sheriff    for 
Contempt, 
The  (people  of  the)  state  of  , 


to  the  -eoroner  (or  coroners),  of  the 
(city  and)  county  of ^  greet- 
ing: 

We  command  you  that  yon  attach 
J.  K.,  esquire,  sheriff  of  our  said  (city 
and)    county,    so    that   you    may    have 

before   our  '■ of   our  ^ 

court  of  ,  at  the  — ^—  in 

,  on  the  

next,  to  answer 

for  certain  tres- 


the  city  of 
Monday  of 
to  our  said 
passes  and  contempts,  done   and  com- 
mitted in  our  court  before  our j- 

aforesaid;  and  have  you  then  there  this 

writ.     Witness,  ,   esquire,   our 

f  at  the  in  the  city 

of     - 


the    day    of 

,  in  the  year  af  our  Lord  one 


thousand  eight  hundred  and 


,  clerkB. 


B.  P.,  attorney. 

(Endorsed.) 

court.     The    (people  of  the) 

state  of  ex  rel.,  A.  B.  f». 

J.  K.,  sheriff  of  the  county  of 
.  Attachment,  returnable 
first  Monday  of  January,  1846.  E.  P., 
attorney.  Issued  for  not  returning  a 
writ  of  capias  ad  respondendum  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  de- 
fendant. Let  the  defendant  be  held 
to    bail    in    the    sum    of    $   ■  » 

Nov.  24th,  18 . 

,  circuit  judge. 

Burr.  App.  37,  §72;  21  Wend.  57. 

IV.   Bond  of  Indemnity  to  Sheriff,  Title 
of  Property  in  Dispate. 

Know  all  men  by  these  presents,  that 
we,  etc.  (penal  part  of  the  bond  in 
the  usual  form;  the  amount  and 
sureties  are  matters  for  arrangement 
between  the  officer  and  the  plain- 
tiff). 

Whereas,  the  above-named  J.  H.,  aa 
sheriff   of   the    (city    and)    county    of 

' has   received    for  serviee   a 

certain  writ  of  fieri  facias  (or  as  the 
writ  may  be)  in  favor  of  A.  B.  against 

C.  D.,  whereby  the  said  J.  H.,  as  such 
sheriff,  is  directed  to  levy  and  collect 
the  sum  of  ^^——  besides  his  fees. 
And  whereas  the  said  J.  H.,  as  such 
sheriff  has  been  requested,  on  behalf 
of  the  plaintiff  named  in  the  said 
execution,  to  levy,  by  virtue  thereof, 
on  (state  tho  property  particularly), 
and  because  such  property  is  claimed 
to  belong  to  one  B.  V.,  and  because 
the  said  sheriff  doth  not  know  whether 
such  claim  be  well  founded  or  not; 
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now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
bounden  (here  name  the  obligors)  shall 
well  and  truly  save  harmless  and  in- 
demnify him  the  said  J.  H.,  sheriff  as 
aforesaid,  his  under-sheriff  and  dep- 
uties, and  every  of  them,  of,  from  and 
against  all  damages,  costs  and  charges 
which  the  said  sheriff  or  his  under- 
sheriff,  or  deputies,  or  either  of  them. 
may  sustain  or  be  put  to,  for  or  by 
reason  of  levying  on,  taking  away,  re- 
moving or  selling  the  aforesaid  de- 
scribed property,  or  any  part  thereof, 
of  and  upon  the  said  execution,  then 
this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

(Signatures  and  seals.) 

Sealed  and  delivered  in  the  presence 
of  O.  P.,  D.  R. 

Burr.    App.    41,    |79;    Yates'    Forms 
812. 


SHIPS  AND  SHIPPIKa. 

X    Dsdaratloiis,  1150 

A.  On  Charter  Party  far  Failure  To 

Furnish  Cargo,  1150 
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G.  Against  Steamboat  for  Negligence, 
1152 

D.  Against  Owner  of  Vessel  for  Neg- 
ligence in  Navigation,  1153 
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A.  By   Shipowner  for  Not   Loading, 
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C.  By  Shipowner   for  Freight,   1155 

D.  For  Freight    Against    Consignor, 

1\55 

E.  For  Freight    Against    Consignee, 

1155 

F.  By  Shipowner    Against    Assignee 

of  Cargo,  1155 

G.  Against  Carrier  for  Not  Regard- 

ing Notice  To  Keep  Dry,  1155 
H.    Averment  of  Loss  in   Unloading, 

1156 
I.     Fof  Negligence  in  Loading,  1156 
J.     For      Not      Properly      Stowing, 

Freight  Diminished,  1156 
K.    Agaifist    Owner    for   Abandoning 

Voyage,  1156 

CROSS-REFERENCES: . 
Account  and  Accounting: 

Decree   for  Account   of  Freight   and 
Earnings  of  Ship. 


ADMQUi/nr: 
Libel  by  Owner  and  Master  of  Sav- 
ing   Vessel,    for    Themselves   and 

Others,  Against  Saved  Vessel  and 

Cargo,    for   Salvage; 
Libel  in  Rem  for  Seaman's  Wages; 

Vessel    Left    Port,    or  About   To 

Leave; 
Libel    for    Seaman's    Wages    After 

Preliminary  Summons; 
Libel  Against  Owners  for  Pilotage; 
Libel  In  Personam  Against  Owner  of 

Ship  for  Salvage; 
Libel    In    Personam    Against    Owner 

for  Supplies  Ordered  by  Master  in 

Foreign  Port; 
Libel  In  Personam,  Seaman  Against 

Master  and  Mate  for  Assault  and 

Battery; 
Libel  In  Rem  for  Collision; 
Libel  In  Rem  by  the  Owners  of  a 

Vessel    To    Obtain    Possession    of 

Her; 
Libel  In   Rem  by    Minority    Owner 

for  Security  for  Return  or  Sale  of 

Vessel; 
Libel    In   Rem   by   Part   Owner    for 

Sale  of  Vessel; 
Libel  Against  a  Vessel  and  Cargo  as 

Prize; 
Libel    for    Restitution    of   Captured 

Ship  and  Cargo; 
Libel  of  Information; 
Claim  by  Owner; 

Claim   by   Foreign    Consul    for   Un- 
known Ownors  in  Case  of  Salvage; 
Answer  (in  Admiralty); 
Interlocutory  Order  for  Sale  of  Ship. 

Bills  and  Answers: 
Answer    by    Common    Carrier    That 
Goods  Were  Lost  by  Risk  Excluded 
by  Contract. 

Bonds: 

Complaint    on    Bond    To     Discharge 
Attachment  Against  Vessel. 
Contribution  : 
Bill  for  Contribution  on  General  Av- 
erage. 

Fraud  and  Deceit: 

Declaration    for   False  Warranty    of 
Cable. 
Injuries  to  Persons: 
Declaration,  Collision  Between  Row- 
Boat  and  Tug. 
Insurance  : 
Declaration  on  Marine  Policy  of  In- 
surance; 
Complaint  on  Valued  Policy  on  Ship 

or  Cftrgo; 
Complaint   on   Open    Marine    Policy; 
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Complaint  on  Murine  Policy  on 
Freight; 

Complaint  on  Marine  Policy  for  Par- 
tial Loss  and  Contribution  to  Gen- 
eral Average; 

Complaint,  Averment  of  Loss  by 
Collision; 

Averment  of  Waiver  of  Condition  of 
Marine   Policy. 
Passengers  : 

Complaint   Against   Common   Carrier 
of  Passengers,  by  Steamboat    for 
Injuries. 
Trespass : 

Complaint  for  Seizing  Vessel. 

I.    Declaration. 

A.    Declaration  on  Charter  Party  for 
Failure  To  Furnish  Cargo, 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (date  of  charter  party),  to  wit, 
at,  etc.  (venue)  by  a  certain  charter- 
party  of  affreightment,  then  and  there 
made  between  the  said  plaintiffs,  by  the 
name  and  description  of  Messrs.  A.  B. 
and  E.  F.,  therein  described  as  the 
owners  of  the  good  ship  or  vessel  called 

the  (whereof  G.  H.  was  then 

master),   of  the    burden    of    

tons  or  thereabouts,  then  on  the  river 
Hudson,  of  the  one  part  and  the  said 
defendant,  therein  described  as  the 
freighter  of  the  said  ship,  of  the  other 
part  (one  part  of  which  said  charter- 
party,  sealed  with  the  seal  of  the  said 
defendant,  the  said  plaintiffs  now 
bring  here  into  court,  the  date  whereof 
is  a  certain  day  and  year  there- 
in named,  to-wit,  the  same  day 
and  year  aforesaid),  the  said 
plaintiffs  (here  set  out  the  charter-party 
in  the  past  tense,  thus):  let  the  said 
ship  to  freight  for  •  one  voyage,  from 
the  Island  of  St.  Michael 's  to  the  ports 
of,  etc.,  optional  to  the  affreighter  or 
his  agent,  with  liberty  to  take  on  board 
a  cargo  of  coals  and  goods,  and  deliver 

them  in  her  way  to  ,  , 

and  the  said  defendant  hired  the  same 
in  manner  and  form  therein  mentioned, 
to-wit,  that  the  said  ship  then  was,  and 
should,  during  the  said  intended  voy- 
age, be  at  the  expense  of  the  said 
plaintiffs,  the  said  owners,  kept  staunch, 
tight  and  strong,  well  manned,  vic- 
tualled, tackled  and  provided,  in  every 
respect  fit  for  merchant's  service,  and 
particularly  for  performing  such  in- 
tended voyage  (the  dangers  and  perils 
of  the  seas,  restraints  of  princes  and 
miers,    fire    and    enemies,    during    the 


same  always  excepted);  and  also  that 
the  said  G.  H.,  with  the  said  ship,  after 
she  delivered  her  cargo  of  coals  and 
goods,  should,  with  the  first  oppor- 
tunity of  wind  and  weather,  proceed 
directly  for  ,  and,  on  her  ar- 
rival there,  to  receive  on  board  a  full 
and  complete  cargo  of  fruit,  in  com- 
mon sized  boxes,  at  such  convenient 
^lace  or  places  where  the  said  ship 
and  cargo  might  safely  come;  and  also 
that  the  said  ship  should,  for  her  load- 
ing   at     and     delivering     at 

lay  the  full  space  of  twenty 

working  days,  if  required,  and  so  to 
end  the  said  intended  voyage;  in  con- 
sideration of  which,  the  said  defendant 
did  agree,  not  only  to  load  and  put 
on  board  the  said  ship  the  said  cargo 
of  fruits  as  aforesaid,  and  to  receive 
or  cause  the  same  to  be  received  from 

on  board  her,  at ^  or , 

at  the  option  of  the  said  defendant,  and 
that  within  the  days  and  time  limited 
for  her  loading  and  dischargring  as 
aforesaid,  but  also  should  and  would 
pay,  or  cause  to  be  paid,  unto  the  said 
plaintiffs  or  their  assigns,  on  the  safe 

delivery  of  her  cargo  at  ,  or 

,  optional  to  the  said  defendant 

or  his  agent,  half  cash,  and  the  re- 
mainder by  an  approved  bill  on  Lon- 
don, at  four  months'  date,  in  full  for 
the  freight  and  hire  of  the  said  ship 
for  the  said  voyage,  at  and  after  the 

rate   of  dollars   per   ton,    of 

twenty  common  sized  boxes  of  fmit, 
and  in  proportion  for  any  less  quantity 
than  a  ton.  It  was  understood,  in  the 
stowing  of  the  cargo,  a  well  hole  of 
two  feet  square  was  to  be  kept  open 
from  the  keels  on  to  the  deck,  opposite 
each  hatchway,  for  the  purpose  of 
airing  the  fruit,  and  that  the  boxes 
must  be  stowed  on  their  bottoms,  and 
not  their  ends,  nor  edge-ways,  together 
with  the  sum  of  eighteen  dollars  per 
day,  to  be  paid  day  by  day  as  the 
same  should  grow  due,  toi  every  day 
of  the  ship's  detention  over  and  above 
the  days  and  time  limited  for  her  load- 
ing and  discharging  as  aforesdid;  as  also 
ten  dollars  per  cent,  on  the  amount  of 
the  above  specified  freight,  in  lieu  of 
all  port  charges  and  pilotage;  and  for 
the  true  performance  thereof,  each  of 
the  said  parties  bound  himself,  his 
executors,  administrators  and  assigns, 
reciprocally  unto  the  other,  especially 
the  said  plaintiffs,  bound  their  said  ship, 
I  her  freight  and  appurtenances:  and  the 
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aaid  defendant  the  goods  to  be  loaded 
on  board  her,  each  to  the  other,  in  the 
penal  sum  of  five  thousand  dollars, 
firmly  by  the  said  charter  party  of 
affreightment,  as  by  the  said  charter 
party,  reference  being  thereunto  had, 
will  more  fully  appear;  and  the  said 
plaintiffs  in  fact  say,  that  the  said 
6.  H.,  with  the  said  ship  or  vessel  in 
the  said  charter  party  mentioned,  after- 
wards,  to-wit,    on,    etc.,    proceeded   to 

according  to  the  meaning  and 

effect  of  the  said  charter  party,  and 
afterwards,  to-wit,  on,  etc.,  aforesaid, 

arrived  at aforesaid,  and  was, 

to-wit,  on,  etc.,  last  aforesaid,  ready 
and  willing  to  receive  on  board  the 
said  ship  or  vessel  a  cargo  of  fruit,  and 
would  have  proceeded  therewith,  to, 
etc.,  according  to  the  meaning  and  ef- 
fect of  the  said  charter  party;  and 
the  said  ship  or  vessel  was  then  fit 
and  ready  to  receive  on  board  a  cargo 
of  fruit,  according  to  the  meaning  and 
effect  of  the  said  charter  party;  and  the 
said  plaintiffs  were  ready  and  willing 
that  the  said  charter  party  should  be 
performed  in  all  things  on  their  part, 
according  to  the  meaning  and  effect  of 
the  said  charter  party,  of  which  said 
premises,  the  said  defendant  afterwards, 
to-wit,  on,  etc.,  aforesaid,  at,  etc. 
(venue)  aforesaid,  had  notice;  yet  the 
aaid  defendant  did  not  nor  would  load 
or  put  on  board  the  said  ship  or  vessel 
a  cargo,  according  to  the  meaning  and 
effect  of  the  said  charter  party,  or  any 
eargo  or  part  of  a  cargo  whatever,  but 
therein  wholly  failed  and  made  default, 
contrary  to  the  form  and  effect  of  the 
said  charter  party,  and  the  covenant  of 
the  said  defendant  so  made  in  that  be- 
half as  aforesaid;  and  the  said  defend- 
ant hath  not  paid  the  said  plaintiffs 
any  freight  for  the  said  voyage,  or  any 
port  charges  or  pilotage  in  respect 
thereof;  by  reason  of  which  premises, 
the  said  plaintiffs  have  lost  and  been 
deprived  of  the  freight  and  reward,  and 
the  port  charges  and  pilotage,  and  of 
great  gains,  profits,  and  emoluments 
which  might  and  otherwise  would  have 
become  due  and  payable  to  them  under 
and  by  virtue  of  the  said  charter  party, 
amounting  in  the  whole  to  a  large  sum 

of  money,  to-wit,  the  sum  of  

dollars,  to-wit,  at,  etc.  (venue)  by  rea- 
son of  which  said  premises  an  action 
hath  accrued  to  the  said  plaintiffs  to 
demand  and  have  of  and  from  the  de- 
fendant; the  sum  of  — ^—  dollars. 


mentioned  in  the  said  charter  party, 
parcel  of  the  said  sum  of  money  above 
demanded.  (Add  counts  for  freight 
and  for  the  use  and  hire  of  the  ship, 
and  the  money  counts  and  account 
stated).  Burr.  App.  282,  {551;  2  Chit. 
PI.  426. 

B.    Declaration  on  Charter  Party  for 
Freight  and  Demterrage. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.  (venue)  by  a  certain 
charter  party  of  affreightment,  then 
and  there  indented,  made,  and  con- 
cluded between  the  said  plaintiff,  by 
the  name  and  description  of,  etc.,  mas- 
ter of  the  good  brig  or  vessel  called, 
etc.,  of  the  burthen  of  ^— —  tons 
per  register,  or  thereabouts,  then  rid- 
ing in  the  river  Hudson,  of  the  one 
part,  and  the  said  defendant,  by  the 
name  and  addition  of,  etc.,  merchant 
and  freighter  of  the  said  vessel,  of  the 
other  part  (one  part  of  which  said 
charter  party,  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff 
now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year 
aforesaid)  it  was  witnessed  that  the 
said  plaintiff,  for  the  consideration 
thereinafter  mentioned,  did  thereby 
covenant,  promise  and  agree,  to  and 
with  the  said  defendant,  Ms  executors, 
administrators  and  assigns,  that  the 
said  vessel  being  tight,  staunch,  and 
strong,  etc.  (here  set  out  the  charter 
party,  verbatim  in  the  proper  tense), 
as  by  the  said  charter  party,  reference 
being  thereunto  had,  will  amongst 
other  things,  more  fully  and  at  large 
appear,  to-wit,  at,  etc.  (venue).  And 
the  said  plaintiff  in  fact  saith,  that 
afterwards,  to-wit,  on,  etc.,  the  said 
vessel  being  then  and  there  tight, 
staunch,  and  strong,  and  every  way 
properly  fitted  and  manned  for  the  voy- 
age in  the  said  charter  party  men- 
tioned, the  said  master  did  then  and 
there  take,  load,  and  receive,  on  board 
of  the  said  vessel,  a  full  and  complete 
cargo  of  lawful  goods,  which,  having 
received,  and  being  despatched,  did  then 
and  there,  wind  and  weather  permit- 
ting, immediately  set  sail  and  proceed 
to  the  island  of  Heligoland,  where,  be- 
ing afterwards,  to-wit,  on,  etc.,  ar- 
rived, did  then  and  there  make  a  right 
and  true  delivery  of  the  whole  of  the 
said  cargo  to  the  agents  or  assigns  of 
the  said  freighter,  agreeably  to  bills  of 
lading  that  were  signed  for  the  same, 
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to-wity  aty  €tc.  (venue),  which  cargo 
being  then  and  there  so  delivered,  the 
said  master  of  the  said  vessel  did  after- 
wards, to-wit,  on,  etc.,  take  on  board 
the  said  vessel  another  full  and  com- 
plete cargo  of  lawful  goods,  not  ex- 
ceeding what  she  could  reasonably 
carry  and  stow,  and  being  so  laden 
and  despatched  as  last  aforesaid,  the 
said  vessel  did  afterwards,  to-wit,  on, 
etc.,  set  sail  and  proceed  direct  from 
thence  to  New  York,  where,  being 
afterwards,  to- wit,  on,  etc.,  arrived,  she 
did  then  and  there  make  a  right  and 
true  delivery  of  the  whole  of  the  said 
ho^ieward  cargo  to  the  said  defend- 
ants or  his  agents,  agreeably  to  bills  of 
lading  that  were  signed  for  the  same, 
and  so  ended  the  said  voyage,  according 
to  the  form  and  effect  of  the  afore- 
said charter  party,  to-wit)  at,  etc. 
(venue),  of  which  said  several  prem- 
ises the  said  defendant  then  and  there 
had  notice.  And  the  said  plaintiff  in 
fact  saith,  that  the  said  defendant  did 
not  nor  would  send,  or  cause  to  be 
sent,  alongside  of  the  said  vessel  in 
the  river  Hudson,  such  goods  as  he 
thought  proper  to  ship,  and  receive  the 
same  from  alongside  of  her  at  Heligo- 
land, and  send  alongside  of  her  at  Heli- 
goland such  goods  as  he  thought  fit, 
and  receive  the  same  from  alongside  of 
her  at  New  York,  within  the  time  lim- 
ited for  those  purposes,  and  days  of  de- 
murrage in  the  said  charter  party  men- 
tioned, but  wholly  refused  and  neglected 
so  to  do,  and  on  the  contrary  thereof, 
kept  and  detained  the  said  vessel  for 
a  much  longer  space  of  time,  to-wit, 
the  space  of  ten  days,  over  and  above 
the  time  limited  for  the  purpose  last 
aforesaid,  and  the  days  of  demurrage 
as  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  charter  party,  and  of 
the  covenant  of  the  said  defendant  so 
made  as  aforesaid/  to- wit,  at,  ete. 
(venue).  And  the  said  plaintiff  fur- 
ther saith,  that  on  the  delivery  of  the 
said  homeward  cargo  at  New  York  as 
aforesaid,  to-wit,  on,  etc.,  at,  ete. 
(venue)  aforesaid,  a  large  sum  of 
money,  to-wit,  as  well  the  sum  of 
— — —  dollars,  in  the  said  charter 
party  mentioned,  as  another  sum  of 
money,  to-wit,  the  sum  of  — ^— 
dollars,  being  five  per  centum  on  the 
amount  of  the  freight  aforesaid,  in  lieu 

of  port  charges,  and  dollars 

hat  money  to   the   master,   amounting 
in  the  whole  to  a  large  sum  of  money, 


to-wit,    the    sum    of 


dollars,    . 


became  and  was  due  and  payable  from 
the  said  defendant  to  the  said  plain- 
tiff, according  to  the  form  and  effect 
of  the  said  charter  party,  and  of  the 
said  covenant  of  the  said  defendant, 
so  by  him  made  as  aforesaid,  yet  the 
said  defendant  did  not  nor  would  (al- 
though often  requested  so  to  do),  pay 
to  the  said  plaintiff  the  said  sum  of 
money  last  mentioned  in  manner  di- 
rected by  the  said  charter  party,  to- 
wit,  the  sum  of dollars,  beii^; 

one-half  in  money,  or  any  part  there- 
of,  on  the  delivery  of  the  homeward- 
bound  cargo  at  New  York  as  aforesaid, 
or  before  or  since,  nor  did  nor  would 
pay  the  other  half,  or  any  part  thereof^ 
by  the  said  defendant's  accepted  bill, 
payable  in  New  York  aforesaid,  at  two 
months  after  the  date  of  the  said  de- 
livery of  the  said  homeward  cargo,  or 
otherwise,  however,  but  wholly  refused 
and  neglected  so  to  do,  contrary  to  the 
form  and  effect  of  the  said  charter 
party,  and  of  the  said  covenant  of  the 
said  defendant,  so  made  as  aforesaid, 

and  the  said  sum  of  dollars 

is  still  in  arrear  and  unpaid.  And  the 
said  plaintiff  further  saith,  that  the  said 
defendant  did  keep  the  said  vessel  on 
demurrage       during      divers,       to-wik 

days,  over  and  above  the  said 

lay  days  in  the  said  charter  party  men- 
tioned; yet  the  said  defendant  did  not 
nar  would  (although  often  requested), 

pay  for  the  said  days  to  the 

said  plaintiff,  the  said  sura  of 

dollars  per  day,  day  by  day,  as  the 
same  became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  of  the  said 
charter  party,  but  wholly  refused  so 
to  do;  and  the  sum  of  dol- 
lars for  the  said  last  mentioned 
— —  days,  at  and  after  the  rate 
aforesaid,  became  and  was  due  and 
owing  from  the  said  defendant  to  the 
said  plaintiff,  and  still  is  in  arrear  and 
unpaid,  contrary  to  the  form  and  effect 
of  the  said  charter  party,  and  of  the 
said  covenant  of  the  said  defendant,  so 
by  him  made  as  aforesaid,  to-wit,  at, 
etc.,  aforesaid.  (Common  conclusion  in 
covenant.)  Burr.  App.  294,  S5(XI; 
Yates'  fV>rms  441. 

CL    Declaration    Against    Owmar    «f 
BteamliQat  for  Negligence. 

For  that  whereas  the  said  defend- 
ants, before  and  at  the  time  of  com- 
mitting the    grievanees    nest    terais* 
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a^ter  mentioned,  were  owners  and  prb- 
prietors  of  a  certain  steamboat,  moved 
and  propelled  by  steam,  called  the 
(Advocate),  by  them  used  and  employed 
in  canning  and  conveying  passengers, 
and  goods,  wares  and  merchandises  (on 
the  waters  of  the  Hudson  river,  from 
Albany  to  Stuy.vesant,  in  the  county 
of  Columbia,  and  to  divers  other  places 
on  and  adjacent  to  the  said  river)  and 
being  such  owners  and  proprietors  of 
the  said  steamboat,  the  said  defendants 
on  the  (fourth  day  of  May),  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  (thirty-five) ,  at  (Albany, 
to-wit,  at  the  city  and  in  the  county 
of  Albany),  received  into  the  said 
steamboat  (Maria,  the  wife,  and  Mary 
Ann,  Janett,  Lydia  Maria,  Emeline, 
and  Edward,  the  children  and  servants 
of  the  said  plaintiff),  as  passengers 
therein,  from  (Albany)  aforesaid  to 
(Btuyvesant)  aforesaid,  for  certain  fare 
and  reward,  and  by  reason  thereof,  the 
said  defendants  ought  carefully  to  have 
conveyed  the  said  wife  and  children 
of  the  said  plaintiff  in  the  said  last 
mentioned  steamboat,  from  (Albany) 
aforesaid,  to  (Stuyvesant)  aforesaid; 
yet  the  said  defendants  not  regarding 
their  duty  in  this  behalf,  conducted 
themselves  so  carelessly,  negligently 
and  unskilfully  in  this  behalf,  that  by 
and  through  the  carelessness,  negligence, 
unskilfulness,  and  default  of  them- 
selves and  their  servants,  in  generat- 
ing the  steam  for  propelling  the  said 
steamboat,  and  in  managing,  regulat- 
ing, and  securing  the  same,  and  for 
want  of  due  care  and  attention*  to  their 
duty  in  that  behalf  afterwards,  and 
whilst  the  said  last  mentioned  steam- 
boat was  carrying  and  conveying  the 
wife  and  children  aforesaid,  of  the 
said  plaintiff,  as  aforesaid,  and  before 
the  arrival  thereof  at  (Stuyvesant) 
aforesaid,  to-wit,  on  the  diieiy  and  year 
last  aforesaid,  at  (CMeymans),  to-wit, 
at  the  city  and  in  the  county  of  (Al- 
bany), divers  large  quantities  of  steam 
escaped  from  the  boiler  and  apparatus 
wherein  the  same  was  generated  con- 
nected with  the  said  boat,  and  drove 
into  and  fell  upon  the  said  wife  and 
children  of  the  said  plaintiff,  by  means 
whereof  the  said  wife  and  children  of 
the  said  plaintiff,  were  respectively 
greatly  hurt  and  injured,  burned  and 
scalded,  and  thereby  then  and  there 
became  and  were  very  sick,  sore,  weak, 
and  distempered.     And  the  said  wife 
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bt  thd  Md  plaintiff,  and  tbe  said  (Mary 
Anti  and  Emeline)^  hav6  each  remained 
and  ootitinbed  so  sick,  weak  and  dis^ 
tempered,  for  a  IdH^  space  of  time, 
to-wit,  from  thenceforth  hitherto  af 
(Coeymans),  to-wit,  at  the  city  and  ifl 
the  county  of  Albany  aforesaid  during 
all  which  last  mentioned  time  the  said 
plaintiff  hath  lost  and  been  deprived 
of  the  aid  and  assistance  of  his  said 
wife,  and  of  the  said  (Mary  Ann  and 
Emeline),  in  the  management  of  his 
domestic  affairs  and  business,  and  hath 
been  forced  and  obliged  to  lay  out 
and  expend,  and  did  actually  lay  out 
and  expend,  divers  sums  of  money,  in 
the  whole  amounting  to  a  large  sum  of 
money,  to-wit,  the  sum  of  (five  hun- 
dred) dollars,  in  and  about  the  at- 
tempting the  cure  of  his  said  wife  and 
his  said  several  children,  and  the  pro- 
curing necessary  medicines,  attendances, 
means  of  cure  and  assistance  for  them, 
during  their  said  several  sicknesses, 
weaknesses  and  disorders,  which  ensued 
as  aforesaid  from  the  burning  and 
scalding,  hurts  and  injuries,  occasioned 
by  the  escape  and  driving  of  the  said 
steam  into  and  upon  them,  and  eaeb 
of  them,  as  aforesaid;  and  the  said 
plaintiff  was  thereby  prevented  from 
pursuing  and  prosecuting  his  necessary 
affairs  and  business  for  a  long  space 
of  time  thereafter^  to-wit,  for  the  space 
of  (six  weeks)  thence  next  ensuing, 
and  was  otherwise  greatly  damnified 
and  injured,  to-wit,  at  the  city  and 
county  of  Albany  aforesaid.  (Add 
other  counts  if  necessary.)  Burr.  App. 
311,  §580;  Yates'  Forms  383. 

D.  Deelaraium  Against  Owner  of  Ves- 
sel far  Negligence  in  Naviga- 
iitm. 

For  that  whereas  the  said  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievance  by  said  de- 
fendant as  hereinafter  next  mentioned, 
was  lawfully  possessed  of  a  certain 
(barge  or  vessel)  of  great  value,  to- 
wit,  of  the  value  of  ten  thousand  dol- 
lars, then  lawfully  being  in  the  river 
(Hudson),  to-wit,  at,  etc.  (venue)  and 
the  said  defendant  was  also  then  pos- 
sessed of  a  certain  other  (barge  or 
vessel)  in  the  river  aforesaid,  to-wit, 
at,  etc.  (venue),  and  then  and  there 
had  the  care,  direction  and  manage- 
ment of  the  same;  yet  the  said  defend- 
ant not  regarding  his  duty  on  that 
behalf,  whilst  the  said  barge   or  ves- 
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•el  of  the  said  plaintiff  so  was  in  tbe 
said  Tiver,  to-wit,  on,  at ,  etc. 
(venue),  took  so  little  and  such  bad 
care  of  his  said  (barge  or  vessel) ,  in 
the  direetion  and  management  of  the 
same^  that  the  same,  by  and  through 
the  carelessness,  misdirection,  and  mis* 
management  of  the  said  defendant  (or 
if  he  were  not  on  board,  "by  his 
servants  in  that  behalf ")?  then  and 
there,  with  great  force  and  violence, 
ran  foul  of  and  struck  against  the 
said  (barge  or  vessel)  of  tjbe  said 
plaintiff,  and  thereby  then  and  there, 
greatly  broke,  damaged,  and  injured 
the  same,  and  thereby  *  divers  goods 
and  chattels,  to-wit,  etc.  (specify  them 
according  to  the  exact  description,  or 
as  in  trover),  of  the  said  plaintiff  of 
great  value,  to-wit,  of  the  value  of  one 
thousand  dollars,  then  being  on  board 
of  the  said  (barge  or  vessel)  of  the 
said  plaintiff,  then  and  there  became 
and  were  greatly  wetted,  damaged  and 
spoiled;  and  also  by  reason  of  the 
premises,  the  said  plaintiff  hath  been 
forced  and,  obliged  to  pay,  lay  out,  and 
expend,'  and  hath  necessarily  paid,  laid 
out  and  expended,  a  large  sum  of 
money,  to-wit,  the  sum  of  one  thousand 
dollars,  in  and  about  the  repairing  the 
said  damage  so  done  to  the  said  (barge 
or  vessel)  as  aforesaid,  and  also  by 
means  of  the  premises,  the  said  plain- 
tiff lost  and  was  deprived  of  the  use 
of  the  said  (barge  or  vessel)  of  the 
said  plaintiff  for  a  long  space  of  time, 

to-wit,  for  the  space  of  and 

thereby  lost  and  was  deprived  of  all 
the  profits  and  advantages  which  dur- 
ing that  time  he  might,  and  also  other- 
wise would  have  derived  and  acquired 
from  the  use  of  his  said  (barge  or 
vessel),  to-wit,  at,  etc.  (venue). 

And  whereas  also  the  said  plaintiff, 
before  and  at  the  time  of  the  commit- 
ting of  the  grievance  by  the  said  de- 
fendant as  hereinafter  next  mentioned, 
was  lawfully  possessed  of  a  certain 
other  (vessel)  of  great  value,  to-wit, 
of  the  value  of  ten  thousand  dollars, 
to-wit,  at,  etc.  (venue);  and  the  said 
defendant  was  also  then  possessed  of 
a  certain  other  (vessel),  to-wit,  at, 
etc.  (venue),  and  then  and  there  had 
the  care,  direction  and  management  of 
the  same;  yet  the  said  defendant  not 
regarding  his  duty  in  that  behalf,  here- 
tofore, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  took  so 
little   and   such  bad   care   of  his   said 


(vessel)  in  the  direction  and  manage- 
ment of  the  same,  that  the  same,  by 
and  through  the  carelessness,  misdirec- 
tion, and  mismanagement  of  the  said 
defendant  in  that  behalf,  then  and 
there  greatly  broke,  damaged,  and  in- 
jured the  said  (vessel)  of  the  said 
plaintiff,  and  thereby,  etc.  (Conclude 
as  in  the  first  count  from  the  asterisk. 
Add  other  counts  if  the  case  suggests 
any,  varying  the  statement  of  the  in- 
jury according  to  the  circumstances  of 
the  case,  as  they  may  be  probably  €w- 
tablished  in  evidence,  and  conclude  in 
the  usual  form.)  Burr.  App.  315,  §584; 
2  Chit.  PI.  713;  Yates'  Forms  419. 

• 

n.    Oomplalnts. 

A.    Complaint  "by  Ship-Owner  Againat 
Charterer  for  Not  Loading, 

I.     That    on   ^  at  f 

the  plaintiff  and  defendant  agreed  by 
charter  party  that  the  defendant  should 

deliver  to  the  plaintiff's  ship f 

at  ,   on   the  day   of 


18- 


tons     of 

(merchandise),  which  she  should  carry 
to ,  and  there  deliver,  on  pay- 
ment of  dollars  freight;   and 

that  the  defendant  should  be  allowed 

days      for      loading,       and 

days    for     discharging,     and 

days  for  demurrage,  if  re- 
quired, at  dollars  per  day. 

II.  That  the  plaintiff  duly  per- 
formed all  the  conditions  on  his  part, 
but  the  defendant  made  default  in  load- 
ing the  agreed  cargo,  and  failed  to  pro- 
vide it,  to  the  plaintiff's  damage 
«■  dollars.    1  Abb.  Forms  289. 

B.     Complaint  hy  Ship-Owner  Against 
Charterer  for  Demurrage. 

I.     (As  in  preceding  form.) 
n.    That  the  plaintiff  duly  performed 
all  the  conditions  on  his  part, 
ni.     That   the   defendant  kept   the 

said  ship  on  demurrage  days 

over  and  above  the  periods  so  agreed 
upon  for  loading  and  discharging  as 
aforesaid,  but  has  not  paid  the  same; 
and  that  the  defendant  also  detained 

the   chip   days   beyond    the 

periods  so  agreed  on  for  loading,  die- 
charging,  and  demurrage  as  aforesaid, 
whereby  the  plaintiff  during  all  that 
time  was  deprived  of  the  use  of  the 
ship,  and  incurred  dollars  ex- 
pense in  keeping  the  same  and  main- 
taining the  crew  thereof.  1  Abb. 
I  Forms  290. 
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0.  Complaini  hy  Ship-Owner  Against 

Charterer  for  Freight    (a). 

1.  That   at  ,   on   or   about 

-,   the  plaintiff   and   defendant 


per  cent,  diseount, 


agreed  by  charter  party  that  the  plain- 
tiff's ship  called ,  should,  with 

all  convenient  speed,  sail  to  , 

and   that   the   defendant    should   there 

load  her  with  a  full  cargo  of j 

or  other  lawful  merchandise,  which  she 

should  carry  to ,  and  there  de- 

liver,  on  payment  by  the  defendant  to 

the   plaintiff    of   freight     at    

dollars  per  ton,  *  one- half  of  such 
freight,  to  be  paid  in  cash  on  un- 
loading and  right  delivery  of  the  cargo; 
and  the  remainder  by  approved  bills 
QQ ^  al; months,  or  in 

cash  less  

at  the  defendant's  option. 

II.  That  aftefwards  the  said  ship 
accordingly  sailed  to  ,  afore- 
said, and  was  there  loaded  by  the  de- 
fendant with  a  full  cargo  of  lawful 
merchandise,   and   the   plaintiff   carried 

the  said  cargo  in  said  ship  to 

aforesaid,  and  there  delivered  the  same 
to  the  defendant. 

III.  That  said  freight  amounted  in 
the  whole  to  the  sum  of dol- 
lars, and  the  defendant  paid  to  the 
plaintiff  one- half  of  said  freight  in 
cash,  and  all  conditions  were  fulfilled, 
and  all  things  happened,  and  all  times 
elapsed  which  were  necessary  to  en- 
title the  plaintiff  to  maintain  this  ac- 
tion; yet.  that  the  defendant  did  not 
pay  to  the  plaintiff  the  remainder  of 
said  freight,  either  by  such  approved 
bills  as  aforesaid,  or  in  cash,  less  dis- 
count as  aforesaid.     1  Abb.  Forms  288. 

Complaint  by  Ship-Owner  Against  Char- 
terer,   for    Freight,      {Short    Form) 

I.  (As  in   preceding  form.) 

II.  That  the  plaintiff  duly  performed 
all  the  conditions  on  his  part,  but  that 
no  part  of  said  freight  has  been  paid 
(except  the  'Isum  of,  etc.)  1  Abb. 
Forms  289. 

D.    Complaint    for    Freight    Against 
Consignor. 

That  the  defendant  is  indebted  to  the 
plaintiff  on  an  account  for  the  work, 
labor,  and  services  of  the  plaintiff  (and 
his   servants),    *   in   carrying   in   their 

vessel,  the  ,  from  to 

(100  barrels  of  flour,  or,  sun- 


dry  goods   and   merchandise),    at   the 


request  of  the  defendant.  1  Abb.  Forms 
201. 

E.  Complaint    for    Freight    Against 

Consignee. 
(As  in  preceding  form,  substituting 
at  the  *),  in  carrying  in  their  vessel, 

the  — ,  from to • 

(100  barrels  of  flour,  or,  sundry  goods 
and  merchandise),  which  were  con- 
signed to  the  defendant,  and  by  the 
plaintiff  delivered  to  him,  and  by  him 
accepted.    1  Abb.  Forms  202. 

F.  Complaint  by  Ship-Owner  Against 

Assignee  of  Cargo, 

I.  That   at  ,   on   or  about 

,  the  plaintiff  and  one  M.  N. 

agreed  by  charter  party  (continue  as 
in  paragraph  I  of  II,  C,  substituting 
the  charterer's  name  for  the  word  "de- 
fendant")* 

II.  That  thereafter  the  said  M.  N. 
assigned  the  cargo  (or,  the  charter 
party  and  cargo)  to  the  defendant,  who 
thereupon  became  the  owner  thereof 
and  entitled  to  receive  the  same. 

III.  (Continue  as  in  II,  C,  para- 
graphs II  and  in.    1  Abb.  Forms  289.. 

G.  Complaint    Against    Carriers    by 

Water  for  Not   "Regarding  No- 
tice To  Keep  Dry, 

I,  That    on  the    day    of 

',     18 ,     at     the     port     of 

f  the  defendant  being  master 

and  commander  of  a  vessel  known  as 

the  ,  then  lying  at  said  port, 

the  plaintiff  caused  to  be  shipped  on 
board  said  vessel  certain  (very  briefly 
designate  the  goods)  merchandise,  the 
property  of  the  plaintiff,  of  the  value  of 

dollars    (then   in   good   order 

and  well  conditioned),  in  consideration 

whereof,  and  of  the  sum  of  

dollars,  then  and  there  paid  (or,  agreed 
to  be  paid)  by  the  plaintiff  (or,  by 
one  M.  N.)  to  the  defendant  (or,  in 
consideration  of  a  reasonable  compen- 
sation by ,  agreed  to  be  paid 

to  the  defendant  therefor),  the  defend- 
ant then  and  there  promised  to  take 
care  of  and  safely  carry  said  goods  to 

,   and   there  safely  to  deliver 

them  to  ,  danger  of  the  seas 

only  excepted,  and  then  and  there  re- 
ceived said  goods  for  that  purpose. 

II.  That  the  plaintiff  then  and  there 
caused  due  notice  to  be  given  to  the 
defendant,  that  it  was  necessary  to  the 
preservation  of  said  goods  that  they 
should  be  kept  in  a  dry  condition. 

in.     That   the   defendant   failed   to 
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take  care  of  or  safely  to  earry  said 
goods;  but,  on  the  contrary,  not  re- 
garding his  said  promise,  so  negligent- 
ly and  carelessly  carried  the  same  (and 
90  negligently  conducted,  and  so  misbe- 
haved in  regard  to  the  same  in  his 
Bai<}  calling  as  a  carrier),  that  they 
became  wet,  and  thereby  entirely 
mined  (or  state  other  injury,  in  its 
nature  and  extent,  according  to  the 
facts);  which  injury  was  occasioned, 
not  by  reason  of  any  danger  of  the 
seas,  but  wholly  through  the  negligence 
of  the  defendant  and  his  servants. 

IV.  That  by  reason  of  the  premises 
the  plaintiff  was  injured,  to  his  dam- 
age     dollars.     1    Abb.   Forms 

409. 

H.     Complaint,  Averment  of  Loss  in 
Unloading. 

m.  That  said  vessel  afterwards 
safely  arrived  at ,  and  no  (ex- 
cepted perils),  prevented  the  safe  car- 
riage or  delivery  of  the  goods. 

IV.  That  the  defendant,  not  regard- 
ing his  duty  in  that  behalf,  did  not 
deliver  the  said  goods  to  the  plaintiff; 
and  for  want  of  due  care  in  the  de- 
fendant and  his  servants  in  unloading 
and  delivering  said  goods,  they  were 
wholly  lost  to  the  plaintiff,  to  his  dam- 
age     dollars.     1   Abb.   Forms 

410. 

I.     Complaint  far  Negligence  in  Load' 
ing  a  Cargo. 

I.     That    on    the    day    of 

-,  at  1  the  plaintiff,  at 


the  request  of  the  defendant,  caused 
to  be  delivered  to  him  (very  briefly 
designate  the  goods),  of  the  plaintiff, 

of  the  value  of dollars,  to  be 

by  the  defendants  safely  and  securely 
loaded  on  board  a  certain  vessel,  at 
y  for  the  plaintiff,  for  a  rea- 
sonable compensation  to  the  said  de- 
fendant in  that  behalf;  and  the  de- 
fendant then  received  the  goods  for 
that  purpose. 

n.  That  the  defendant,  not  regard- 
ing his  duty  in  that  behalf,  after- 
wards, by  himself  and  his  servants, 
conducted  so  carelessly  and  improperly 
in  the  loading  of  the  said  goods  on 
board  the  said  vessel,  that  by  their 
mere  negligence  and  improper  conduct, 
the  goods  were  broken  and  injured,  to 

the   damage   of  the   plaintiff  

dollars.    1  Abb.  Forms  403. 


J.  Complaint  for  Not  Properly  Stow- 
ing Cargo,  Whereby  Freight 
Was  Diminished. 


I.     That    on    the 

-,  18 ,  at 


day    of 

,  the  de- 
fendant undertook  with  the  plaintiff, 
for  compensation,  to  superintend  the 
loading  and  stowing  of  a  cargo  of  the 

,  a  vessel  of  the  plaintiff   at 

,  for  her  voyage. 

II.  That  in  consideration  of  the 
premises,  the  defendant  then  promised 
the  plaintiff  to  use  due  care  and  dil- 
igence in  the  loading  and  stowing  the 
cargo  on  board  the  said  ship;  and  ac- 
cepted and  acted  upon  said  retainer. 
-  III.  That  the  said  defendant  did  not 
use  due  care  or  diligence  in  said  load- 
ing and  stowing,  whereby  the  said 
vessel  could  not  contain  as  muck  cargo 
as  the  same  would  otherwise  have  been 
reasonably  capable  of  contain  ing,  and 
the  plaintiff  was  compelled  to  dispatch 
the  vessel  on  her  voyage  with  a  much 
smaller  cargo  than  he  otherwise  would 
have  had  on  board,  and  was  obliged 
to  decline  to  receive  on  board  thereof 

tons  weight  of  goods,  which 

he  otherwise  might  and  would  have 
taken  on  freight  in  the  said  vessel; 
and  the  plaintiff  was  deprived  of  the 
gains  which  would  have  otherwise 
arisen  to  him  from  having  a  full  cargo, 

to  his  damage dollars.    1  Abb. 

Forms  400. 

K.    Complaint,      Charterer      Againgt 
Ovmer  for  Abandoning  Voyage. 

I.  That   on   or   about   ,  at 

,   the   plaintiff   and   defendant 

agreed  by  charter  party  that  the  de- 
fendant's ship  called ,  then  at 

,  should,  with  all    convenient 

speed,  having  liberty  to  take  an  out- 
ward  cargo   for   owner's   benefit,    sail 

to  y  or  so  near  there   as  she 

could  safely  get,  and  there  load  from 
the    plaintiff    (or,   the   factors   of   the 

plaintiff)   a  full  cargo  of  ,  or 

other  lawful  merchandise,  which  he 
should  carry  to ,  and  there  de- 
liver, on  payment  of  freight  (certain 
perils  and  casualties  in  the  said  char- 
ter party  mentioned  only  excepted. 

II.  That  the  plaintiff  duly  performed 
all  the  conditions  on  his  part. 

m.  That  said  ship  was  not  pre- 
vented by  any  of  said  perils  or  cas- 
ualties from  completing  said  outward 
voyage);  but  that  she  did  not  with  all 
convenient  speed  sail  to  ^  nr 
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80  near  thereto  as  she  eould  safelj  get; 
and  the  defendant  caused  the  said  ship 
to  deviate  from  her  said  voyage  and 
abandon  the  same,  to  the  plaintiff's 
damage  '        dollars.  1  Abb.  Forms 

290. 

SLANDEB. — See  Libel  and  Slander. 

SOCIETIES. — See  Assocl^tions. 

SIMIUTEB.— See  Issues  in  Pleading 
AND  Pbactige. 


soDoicr 

Indictment  for  Sodomy, 

Kings  County,  ss:  . 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  county  of  Kings,  upon  their  oath 
present,  that  George  W.  Lambertson, 
now  or  late  of  the  city  of  Brooklyn,  in 
the  county  of  Kings  aforesaid,  on  the 
fifteenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  sixty,  at  the  city  and  in  the  county 
of  Kings  aforesaid,  in  and  upon  the 
body  of  Peter  Cohen,  in  the  peace  of 
God  and  of  the  said  people,  then  and 
there  being  with  force  and  arms,  did 
feloniously  make  an  assault,  and  him, 
th«  said  Peter  Cohen,  then  and  ther^ 
feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  carnally 
knew,  then  and  there  feloniously,  wick- 
edly, diabolically,  and  against  the  or- 
der of  nature,  with  the  said  Peter 
Cohen,  did  commit  and  perpetrate  the 
detestable  and  abominable  crime  of 
buggery,  against  the  statute  in  such 
case  made  and  provided,  to  the  evil 
example  of  all  others  in  like  case  of- 
fending, and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and 
their  dignity. 

John  Winslow,  District  Attorney. 
Lambertson  v.  People,  5  Park.  Crim. 
(N.  Y.)   200. 

Note. — Woroa  '* venereal  affair"  are 
not  words  of  art  (4  Bl.  Com.  307)  and 
are  not  necessary  to  describe  the  of- 
fense.    Id.   204. 


80LI0ITATI0K. 

Indictment  for  Soliciting  a  Person  To 
Commit  an  Offense^ 

Middlesex,  to- wit:  The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer,  on 
the  third  day  of  August,  in  the  fourth 


year  of  the  reign  of  our  sovereign  Lady 
Victoria,  falsely,  wickedly,  and  unlaw- 
fully, did  solicit  and  incite  one  J.  Vf., 
a  servant  of  one  J.  N.,  to  take,  em- 
bezzle, and  steal  a  large  quantity,  to> 
wit,    one    hundred    pounds    weight    of 

cotton  twist,  of  the  value  of , 

of  the  goods  and  chattels  of  his  mas- 
ter, the  said  J.  N.,  to  the  great  dam- 
age of  the  said  J.  N.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity;    Archb.  Cr.  PL  093. 

SPECIAL  ASSESSMENT. 

L  Complaint  To  Enjoin  a  Mnnidpal 
Corporation  From  Deeding  Land 
Sold  for  Illegal  Special  Abbosb- 
ment»  1157 

IL  Answer,  Pleading  Illegality  of  As- 
sessment, 115S 

m.  Answer,  Pleading  Exemption  From 
Special  ABsessment,  1158 

L  Complaint  To  Enjoin  Monicipal 
Corporation  From  Deeding  Lands 
Sold  for  Illegal  Special  Aweai- 
ment. 

I.  That  the  plaintiff  is  the  owner 
in  feelnmple  of  (designate  his  estate, 
e.  g.,  thus)  one  undivided  seventh  part 
of  four  iQts  of  land  on  25th  and  26th 
streets,  in  the  sixteenth  ward  of  the 
city  of  New  York,  bounded  and  de- 
scribed as  follows— (description);  the 
other  six-sevenths  being  owned  in  fee 
simple  by  the  defendants  (designating 
which), 

n.  That  the  defendants  W.  and  X. 
are  the  owners  in  fee  of  two  lots  ad- 
joining the  four  above  described  lots; 
which  said  two  lots  are  bounded,  taken 
together,   as   follows:    (description). 

III.  That  the  two  lots  last  above 
described,  and  the  two  of  the  other 
four  lots  which  front  on  26th  street, 
were  sold  in  one  parcel  on  the  — — 
day  of  ,  18 ,  by  the  de- 
fendants, the  mayor,  aldermen,  and 
commonalty  of  the.  city  of  New  York, 
to  satisfy  two  alleged  assessments  for 
local  improvements, — one  for  the  open- 
ing of  26th  street  from  the  Hudson 
river  to  the  Bloomingdale  road,  and  the 
other  for  setting  curb  and  gutter  in 
the  8th  avenue  from  24th  street  to 
42d  street. 

IV.  That  the  other  two  of  the  first 
described  lots,  fronting  on  25th  street, 

VoLIZ 
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were  sold  in  one  parcel    on    the  said 

day  of  ,  18 ,  by 

the  said  mayor,  alderman,  and  com- 
monalty, to  satisfy  two  alleged  assess- 
ments for  local  improvements, — one  for 
opening  25th  street,  and  the  other  for 
setting  the  curb  and  gutter  aforesaid. 

V.  That  in  the  proceedings  relative 
to  all  the  said  asscssmentSi  and  in  the 
proceedings  to  collect  the  same,  both 
fraud  and  legal  irregularity  have  been 
committed. 

VI.  That  the  following,  among  otn- 
ers,  are  the  frauds  and  legal  irregular- 
ities committed,  in  respect  to  the  as- 
sessment for  opening  26th  street: 

1.  That  the  land  in  the  street,  to 
the  middle  thereof,  fronting  on  the^ 
said  lots,  belonged  to  the  same  owner 
as  the  Gf&id  four  lots,  which  owner  was 
wrongly  stated  to  be  one  M.  N. 

2.  That  the  benefit  above  the  dam- 
age was  assessed  at  dollars, 

for  the  said  four  lots  with  two  ad- 
joining lots,  thus  charging  the  owner 
with  a  large  sum  for  taking  his  own 
property. 

3.  That  the  petition  of  the  said 
mayor,  aldermen,  and  commonalty,  and 
the  order  of  the  supreme  court  thereon 
made,  appointing  commissioners  of  es- 
timate and  assessment,  appointed  them 
for  the  opening  of  26th  street  from 
Hudson  river  to  the  Fourth  avenue, 
instead  of  to  the  Bloomingdale  road. 

VII.  That  the  following,  among 
others,  are  the  frauds  and  legal  irreg- 
ularities committed  in-  respect  to  the 
proceedings  to  collect  all  the  said  as- 
sessments: 

1.  That  notices  were  not  left  before 
the  advertisement  of  sale  at  the  resi- 
dence of  the  owners  or  with  the  ten- 
ants on  the  property,  which  property 
was  then  occupied. 

2.  That  the  advertisement  described 
the  assessment,  for  opening  26th  street 

as  confirmed  on  the  day  of 

,   18 ;    whereas,   if   it   was 

ever  confirmed,  it  was  confirmed  on 
the day  of ,  18 , 

Vni.  The  plaintiff  further  alleges, 
that  upon  the  said  sales  the  property 
was  bid  in  by  the  said  mayor,  alder- 
men^  and  commonalty,  who  shortly  aft- 
erwards assigned  the  said  bid  for  the 
lots  on  26th  street  to  the  defendant 
W.,  and  for  the  lots  on  25th  street  to 
the  defendant  X.;  but  that  no  lease 
has  yet  been  executed,  pursuant  to  the 
said  sale. 


Wherefore,  the  plaintiff  demands 
judgment: 

1.  That  the  said  mayor,  aldermen, 
and  commonalty  be  enjoined  from  ex- 
ecuting or  delivering  any  lease  pursu- 
ant to  the  sales  above  mentioned. 

2.  That  the  said  assessments,  and 
all  proceedings  to  collect  the  same,  be 
declared  void,  and  set  aside. 

3.  For  costs  of  this  action. 
1  Abb.  Forms.  564. 

n.  Answer,  Pleadiag  Blegality  of 
Aflaeasment. 

"1.  The  above  claim  is  on  a  mu- 
nicipal assessment  purporting  to  be 
made  by  the  city  of  Scranton  against 
defendant's  lot  on  Luzerne  street,  for 
the  cost  and  expense  of  grading  the 
said  street,  by  ordinance  passed  Sept. 
4,  1889.  The  said  assessment  against 
defendant's  lot,  as  described  on  the 
lien  on  which  the  scire  facias  in  the 
above  entitled  case  was  issued,  was 
wholly  illegal  and  void,  for  the  rea- 
son that  it  was  made  by  the  foot  front 
on  measurements  made  by  the  city  en- 
gineer, and  not  according  to  benefits, 
as  required  by  law.  That  no  assess- 
ments according  to  benefits  were  ever 
made  by  the  city  of  Scranton  against 
defendant's  lot  for  the  cost  of  grad- 
ing, for  which  the  above  entitled  ac- 
tion is  brought  to   recover. 

'*2.  The  work  done  by  the  plain- 
tiff in  the  grading  of  said  Luzerne 
street  was  without  authority  of  law 
or  ordinance,  because  the  grading  was 
not  done  according  to  the  grade  estab- 
lished by  ordinance,  but  according  to 
another  grade  established  by  the  city 
engineer,  without  authority."  Scran- 
ton V,  Bush,  160  Pa.  499,  28  Atl.  92S. 

HI.  Answer,  Pleading  EzemiitlQn  of 
Property  From  Special  Abboo- 
ment. 

"The  claim  on  which  this  writ  is- 
sued seeks  to  enforce  a  charge  against 
the  property  therein  described,  to-wit, 
on  the  south  side  of  Spring  Garden 
street,  between  Tenthi  street  and  Elev- 
enth street,  of  which  the  defendant  is 
the  owner,  for  paving  so  much  of  the 
unpaved  space  of  Spring  Garden  street 
as  was  reserved  for  market  purposes 
and  occupied  by  the  old  Spring  Gar- 
den market  sheds,  and  as  was  in  front 
of  the  defendant's  property. 

''Deponent  further  saith  that  at  the 
time  the  paving  of  the  market  plots 
was   authorized,   and   when   the   same 
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were  paved,  Spring  Garden  street  was 
occupied  in  front  of  defendant's  prop- 
erty, and  for  a  great  distance  east  and 
west  thereof  by  the  tracks  of  the  Un- 
ion Passenger  Railway  Company, 
which  company  was  incorporated  by 
the  act  of  April  8,  1864,  P.  L.,  297, 
which  act  authorized  said  company  to 
lay  its  tracks  from  Seventh  street 
along  Spring  Garden  street  to  Twenty- 
third  street.  Said  act,  by  its  8th  sec- 
tion, provided  that  the  said  company 
shall  be  at  the  entire  cost  and  expense 
of  paving,  repavlng,  and  repairing  that 
may  be  necessary  upon  any  street 
where  the  tracks  of  said  company  may 
be  laid. 

''And  deponent  says  that  by  reason 
of  said  act  of  assembly  the  ground  of 
defendant  is  relie^ved  of  the  cost  and 
charge  of  the  paving,  if  otherwise  it 
was  liable,  and  that  the  said  railway 
company  is,  and  that  defendant  is  not, 
liable  therefor.''  Dietrich  17.  Dietrich, 
154  Pa.  92,  25  Atl.  1080. 


SPEOIAIi     INTEBRO0ATORIE8     TO 


CBOSS-BEFEBENOE: 
Verdict: 
Special  Answers  With  General  Ver- 
dict. 

I.    Form  of  Verdict  on  Special  Inter- 
rogatories. 

"We,  the  jury,  impaneled  and  sworn 
to  try  this  action,  do  find  the  isspes 
with  the  said  plaintiff,  and  do  assess 
his  damage  at  $1,000. 

J.  W.  Hudson,  foreman. 

"And  In  response  to  the  several 
questions  propounded  to  them  by  the 
plaintiff,  and  at  his  request,  now  re- 
turn the  same  with  their  special  find- 
ings thereon  as  follows,  to- wit: 

"1.  Did  Guarnieri  know  at  the 
time  he  purchased  the'  poison  that  the 
same  was  a  poison  f    No. 

"2.  Did  Forster  know  at  the  time 
he  sold  the  drug  that  the  same  was  a 
deadly  poison  f  We  are  of  the  opinion 
from  tae  evidence  that  he  did  not 
know. 

J.  W.   Hudson,   foreman. 

"And  in  response  to  the  several 
questions  propounded  to  them  by  the 
said  defendant,  and  at  his  request, 
now  *return  them  with  their  special 
findings  thereon,  as  follows,  to -wit: 

"I3    If     Guarnieri     purchased     the 


drug  of  Forster,  then  was  he,  Guarni- 
eri, acting  for  himself  or  as  the  agent 
of  his  wifef     For  himself. 

"2.  Did  Guarnieri  make  known  to 
Forster  when  he  got  the  drug  what  he 
wanted  it  for,  and  that  it  was  to  be 
taken  as  a  medicine  f    Not  intelligently. 

"8.  Did  Guarnieri  make  known  to 
Forster,  when  he  got  the  drug,  to  whom 
he  intended  to  administer  itt  Not  in- 
telligently. 

"4.  Was  the  large  bottle,  contain- 
ing the  oil  of  bitter  almonds,  handed 
to  Guarnieri  by  Forster!    Yes. 

"5.  If  so,  did  Guarnieri  look  at  it 
and  smell  of  itt    Tes.'' 

Davis  V.  Guarnieri,  45  Ohio  St.  470. 

SPECIAL  PLEAS.—See  Pleas. 
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I.     Bills,  1160 

A.  Vendor  Against  Vendee,  1160 

B.  Vendee  Against  Vendor,  1160 

C.  Vendee  Against  Vendor  and  Sub" 

sequent  Purchaser,  1161 

D.  Lessee  Against  Lessor,  1162 

E.  Vendor  Against  Administrator  and 

Minor  Children,  1163 

F.  Farol  Agreement,  Belying  on  Part 

Performance,  1163 

G.  Prayer,  1164 

H.    Agreement  of  Compromise,  1164 
I.     Prayer  by  Surety  for  Performance 

by  Principal,  1164 
J.  •  General  Form,  1165 

n.    I>eoree8^  1165 

A.  Order  To  Inquire  if  Good  Title 

Can  Be  Made,  1165 

B.  Declaration  of  Bight  and  Inquiry, 

1165 

C.  Where  Title  Accepted,  Subject  to 

Bequisitions  and  Compensation, 
1165 

D.  On  Bill  by  Vendor,  1166 

E.  Where  Title  Accepted  at  Hearing, 

1166    ' 

F.  On  BUI  by  Purchaser,  1166 

G.  Purchaser  Having  Waived    Title, 

1166 
H.    Inquiry  if  Part   to   Which   Title 

Not  Shown  Is  Material,  1167 
I.     Voluntary  Settlement    Set   Aside, 

1167 
J.     Abatement  for  Deficiency,  1107 
K.    Abatement  for  Delay,  1167 
L.    Inquiry  if  Leases  Tendered  Jf0 

Proper,  1167 
M.    On  BiU  by  Lessee,  1167 

v<a.zx 
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N.    Direotion  /or  Lease   To   Contain 

Covenant,  1168 
O.     To  Execute  a  Mortgage,  1169 
P.    Against      Specific      Performance, 

1168 

m.    Complainta;  lies 

A.  Vendor  Against  Purchaser,  1168 

B.  On  an  Exchange,  1169 

C.  Of  Agreement    To    Give    Chattel 

Mortgage,  1169 

IV.    Answers  (Code),  1169 

A.  Denial  of  Payment  or  Tender,  1169 

B.  Denial  of  Readiness    To    Convey, 

1170 

C.  Denial  of  Title,  1170 

D.  Denial  of  Delivery  of  Possession, 

1170 
B.    Denial  of  Part  Performance,  1170 

CROSS-REFERENCES : 
Frauds,  Statute  of: 
Plea  of  Statute  of  Frauds  to  Bill  for 
Speeific  Performance. 
References  r 
Order  of  Reference  Tc^  Take  Testi- 
mony, as  to  Value  of  Use  and  Oc- 
cupation,  in  Action    for    Speciflc 
Performance. 
REvivaR: 

Bill  in  Nature  of  Bin  of  Revivor, 
Devisee  A^inst  Vendee  for  Spe- 
cific Performance^ 

I.    Bills. 

A.    Bill  for  Specific  Performance  hy 
Vendor   Against    Vendee,    Title 
in  Question, 
Humbly   complaining,   showeth    unto 
your  honors  your  orator,  J.  C,  of,  etc., 
that  your  orator  being  seized  or  well 
entitled  in  fee  simple  of  and  to  a  cer- 
tain  messuage   or  dwelling-house  with 

the  appurtenances  situate  at  , 

and,  hereinafter  described,  and  being 
desirous  of  selling  such  premises,  and 
D.  E.,  of,  etc.,  being  minded  to  pur- 
chase the  same,  your  orator  and  the 
said  I).  E.,  on  or  about  the  .■ 

day    of   ,    entered     into     and 

signed  a  memorandum  of  agreement  re- 
specting the  said  sale  and  purchase 
in  the  words  and  to  the  purport  and 
effect  following,  that  is  to  say  (stating 
the  agreement  verbatim),  as  by  the 
said  memorandum  of  agreement,  to 
which  your  orator  craves  leave  to  refer, 
when  produced,  will  appear.  And  your 
orator  further  shows  that  the  said 
D.  E.  paid  to  your  orator  the  sum  of 
$1500,  part  of  the  said  purehsbe-money 


at  the  time  of  signing  the  said  agree- 
ment. And  your  orator  has  always 
been  ready  and  willing  to  perform  Mi 
part  of  the  said  agreement,  and  on  be- 
ing paid  the  remainder  of  his  said  pur- 
chase-money with  interest,  to  eonvey 
the  said  messuage  to  the  said  D.  JH, 
and  his  heirs,  and  to  let  him  into  the 
receipt  of  the  rents  and  profits  thereof, 
from  the  time  in  the  said  agreement 
in  that  behalf  mentioned;  and  your 
orator  hoped  that  the  said  D.  E.  woold 
have  performed  the  said  agreement  on 
his  part  as  in  justice  and  equity  he 
ought  to  have  done.  But  now  so  it 
is,  may  it  please  your  honors,  that 
the  said  D.  E.  alleges  that  he  is,  and 
always  has  been,  ready  and  willing  to 
perform  the  said  agreement  on  his 
part  in  ease  your  orator  eonld  have 
made,  or  can  make  a  good  and  market- 
able title  to  the  said  messuage  and 
premises,  but  that  your  orator  is  not 
able  to  make  a  good  title  thereto; 
whereas  your  orator  charges  that  he 
can  make  a  good  title  to  the  said 
messuage  and  premises.  To  the  end, 
therefore,  that  the  said  D.  E.  may  true 
answer  make  to  the  premises  afore- 
said, and  more  particularly  that  he 
may  answer  and  set  forth  in  manner 
aforesaid,  whether,  etc.  (interrogating 
to  the  stating  and  charging  parts).  And 
that  the  said  D.  E.  may  be  eompelled 
by  the  decree  of  this  honorable  court 
specifically  to  perform  the  said  agree* 
ment  with  your  orator,  and  to  pay  to 
your  orator  the  remainder  of  the  said 
purchase-money  with  interest  for  the 
same  from  the  time  said  purchase- 
money  ought  to  have  been  paid,  your 
orator  being  willing,  and  hereby  offer- 
ing specifically  to  perform  the  said 
agreement  on  his  part,  and  on  being 
paid  the  said  remaining  purchase- 
money  and  interest  to  execute  a  proper 
conveyance  of  said  messuage  and  prem- 
ises to  the  said  D.  E.,  and  to  let  him 
into  possession  of  the  rents  and  profits 
thereof  from  the  said  — ^— ^—  day  of 
.  And  that  your  orator  may 
have  such  further  and  other  relief  in 
the  premises  as  to  your  honors  shall 
seem  meet  and  this  ease  may  require; 
may  it  please  your  honors,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  1907. 

B.    BiU  Praying  Speeifie  Performamce 
hy  Vendee  Against  VendSr. 

And  your  orator  further  showeth,  that 
previously  to  the  signing  of  the  said 
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agreement,  your  orator  paid  unto  the 
said  8.  B.  the  sum  of  $500,  as  a  de- 
posit and  in  part  of  his  said  purchase- 
money  or  sum  of  $2,900;  and  the  said 
8.  B.  has  since  delivered  up  possession 
of  the  said  purchased  premises  to  your 
orator.  And  your  orator  further  show- 
eth  unto  your  honors,  that  he  has  al- 
ways been  ready  and  willing  to  per- 
form his  part  of  the  said  agreement, 
and,  on  having  a  good  and  marketable 
title  shown  to  the  said  estate  and 
premises,  and  a  conveyance  of  the  fee- 
simple  thereof  discharged  of  all  in- 
cumbrances made  to  him,  to  pay  the 
residue  of  the  said  purchase-money  or 
sum  of  $2,900,  to  the  said  8.  B.  And 
your  orator  hoped  that  the  said  8.  B. 
would  have  specifically  performed  his 
part  of  said  agreement  as  in  justice  and 
equity  he  ought.  But  now  so  it  is,  etc., 
the  said  8.  B.  refuses  to  perform  his 
part  of  the  said  agreement,  and  to 
color  such  refusal,  he  gives  out  and 
pretends  that  he  is  unable  to  make 
out  a  good  and  marketable  title  to  the 
said  estate  and  premises,  and  that  he 
is  willing  to  cancel  the  said  contract 
or  agreement,  and  to  repay  the  said 
deposit  or  sum  of  $500  to  your  orator. 
Whereas  your  orator  charges  that  the 
said  8.  B.  is  able  to  make  out  a  good 
and  marketable  title  to  the  said  estate 
and  premises,  if  he  thinks  proper  to 
do  so,  but  that  the  said  8.  B.  refuses 
and  declines  to  make  out  a  good  and 
marketable  title  to  the  said  premises, 
notwithstanding  your  orator  has  re- 
quired him  so  to  do,  and  offered  to 
pay  him  the  residue  of  the  purchase- 
money  upon  having  the  title  made  out 
and  a  proper  conveyance  of  tne  said 
premises  executed  to  your  orator,  his 
heirs  and  assigns,  by  the  said  8.  B. 
And  your  orator  charges  that  the  whole 
of  the  residue  of  the  purchase-money 
of  the  premises  has  been  ready  and 
unproductive  in  his  hands  for  com- 
pleting the  said  purchase  from  the  time 
it  ought  to  have  been  completed  by 
the  terms  of  the  said  agreement.  All 
which  actings,  etc.  3  Dan.  Ch.  PI.  ft 
Pr.  (Perkins'  ed.)  1908. 

C.  Bxll  fw  Specific  Performance  hy 
Vendee  Against  Vendor  and 
Subsequent  Purchaser. 

(Charge  of  agreement  to  convey  to 
third   person   who  has   notice.) 

And  your  orator  charges  that  the 
said  6.  K.  has  sinee  eontraeted  for  the 


sale  of  the  said  premises  to  the  said 
T.  P..  at  an  advanced  ^riee,  and  has 
actually  conveyed  the  said  premises  or 
entered  into  an  agreement  to  convey 
the  same  to  the  said  T.  P.,  or  to  some 
other  person  or  persons  by  his  order, 
or  to  his  use,  or  in  trust  for  him. 
And  your  orator  charges  that  the 
said  T.  P.,  at  the  time  he  entered 
into  the  said  contract  for  the  purchase 
of  the  said  premises,  or  at  the  time 
of  the  conveyance  thereof  to  him,  if 
the  same  have  been  conveyed  to  him, 
or  at  the  time  of  the  payment  of  the 
purchase-money  for  the  same,  if  he  has 
actually  paid  such  purchase-money,  well 
knew  or  had  been  informed,  or  had 
received  some  intimation,  or  had  some 
reason  to  believe  or  suspect  that  the 
said  G.  K.  had  entered  into  such  agree- 
ment as  aforesaid  with  the  said  A.  B., 
or  into  some  agreement  with  your 
orator,  or  with  some  person  on  his 
behalf  for  the  sale  of  said  premises  to 
your  orator.  And  the  said  T.  P.,  or 
the  agent  employed  by  him  in  the 
said  purchase  or  contract,  had  at  some 
or  one  of  the  times  aforesaid  some 
knowledge  or  intimation  of  the  several 
circumstances  aforesaid  respecting  the 
said  premises,  which  had  parsed  be- 
tween your  orator  and  the  said  G.  K., 
or  their  solicitors.  And  your  orator 
charges  that  the  said  J.  F.  was  in 
fact  the  agent  employed  in  the  con- 
tract or  sale  by  the  said  G.  K.  to 
the  said  T.  P.,  as  well  on  the  part  of 
the  said  G.  K.,  as  of  the  said  T.  P. 
And  your  orator  further  charges  that, 
if,  in  fact,  the  said  T.  P.  has  paid  the 
purchase-money  for  the  said  premises 
or  any  part  thereof,  to  the  said  G.  K., 
the  said  T.  P.  has  had  or  taken  some 
indemnity  from  the  said  G.  K.,  or  some 
other  person  in  respect  of  such  pay- 
ment or  of  such  purchase.  And  your 
orator  further  charges  that  after  your 
orator,  by  the  said  A.  B.,  had  entered 
into  such  agreement  with  the  said  G. 
K.,  as  aforesaid,  and  after  the  hay 
season  of  this  year,  your  orator  ver- 
bally agreed  with  the  said  G.  K.,  that 
the  hay  on  the  farm  should  be  left 
by  the  said  G.  K.,  and  taken  by  your 
orator  at  an  appraisement  but  the 
said  G.  E.  has  nevertheless  sold  and 
removed  the  said  hay  from  the  farm, 
to  the  great  injury  thereof,  and  the 
said  G.  K.  has,  since  his  said  agree- 
ment with  the  said  A.  1^,  ploughed  up 
more  than  sixty  acres  of  land,  which 
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according  to  the  nsual  course  of  hns- 
bandiy  ought  to  have  been  laid  down 
with  grass.  And  the  said  G.  K.  has 
also  cut  down  many  timber  and  other 
trees  upon  the  said  premises,  and  has 
committed  and  done  waste  and  injury 
thereto.  And  the  said  G.  K.,  and  also 
the  said  T.  P.,  threaten  and  intend  to 
cut  down  other  trees  on  and  from  the 
said  premises,  and  to  commit  other 
waste  and  injury  thereto.  All  which 
actings,  etc.  And  that  the  said  de- 
fendants may  answer  the  premises;  and 
that  the  said  defendant,  G.  K.,  may 
specifically  perform  the  said  agreement 
so  made  and  entered  into  by  him  as 
aforesaid  with  the  said  A.  B.  as  the 
agent  of  your  orator,  your  orator  be- 
ing ready  and  willing,  and  hereby  of- 
fering specifically  to  perform  the  said 
agreement  in  all  things,  on  his  part 
and  behalf.  And  that  the  said  G.  K. 
may  be  decreed  to  make  compensation 
to  your  orator  for  the  waste  and  other 
damage  done  by  him  to  the  said  prem- 
ises since  the  making  of  the  said  agree- 
ment. And  that  in  the  meantime  the 
said  defendants,  G.  K.  and  T.  P.,  may 
be  restrained  by  the  order  and  in- 
junction of  this  honorable  court  from 
cutting  Mown  any  timber  or  other 
trees  upon  the  said  premises,  or  from 
committing  any  other  waste  thereon. 
(And  for  further  relief,  etc.)  May  it 
please,  etc.  (Pray  subpoena  and  in- 
junction against  G.  K.  and  T.  P.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  1909. 

D.    Bill     for     Specific     Performance, 
Lessee  Against  Lessor  of  Home* 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc.; 
that  C.  D.,  of,  etc.  (the  defendant  here- 
inafter named),  being  or  pretending  to 
be  seized  or  possessed  of  a  messuage 
or  tenement  situate,  etc.,  and  being 
willing  and  desirous  to  let  the  same, 
he,  in  the  month  of,  etc.,  proposed  and 
agreed  to  grant  unto  your  orator  a 
lease  of  the  aforesaid  premises  with 
the  appurtenances,  and  thereupon  your 
orator  and  the  said  0.  D.  duly  executed 
or  subscribed  a  certain  memorandum 
or  agreement  bearing  date,  etc.  (stating 
the  agreement)  as  in  and  by,  etc.  And 
your  orator  further  showeth  that  in  ex- 
pectation and  full  confidence  that  a 
lease  would  have  been  made  and  ex- 
ecuted to  him  of  the  said  messuage  or 
tenement  and^  premises,  pursuant  to 
the  terms  of  the  said  agreement,  your 


orator   has    laid   out   sundry   sniiui   in 
repairs  on  the  said  premises  to  a  con- 
siderable  amount.  .  And    your    orator 
further  showeth  that  your  orator  has 
been  always  ready  to  perform  his  x»art 
of  the  said  agreement,  and  to  accept 
a  lease  of  the  said  premises  pursuant 
to  the  terms  thereof.    And  your  orator 
for  that  purpose  caused  a  draft  of  a 
lease  to  be  drawn  pursuant  to  the  terms 
of   the   aforesaid   agreement^  and   ten- 
dered the  same  to  the  said  defendant 
for   his   perusal   and  *  approbatioui   bat 
he  refused  to  accept  or  peruse  the  same. 
And  your  orator  further  showeth  that 
he  has  frequently  by  himself  and  his 
agents  applied  to  the  said  C.  D.,  and 
in  a  friendly  manner  requested  him  to 
make  and  execute  unto  your  orator  a 
lease  of  the  said  messuage  or  tenement 
and  premises  conformably  to  the  said 
agreement.       And    youj    orator     well 
hoped,   etc.     (But  now  so  it  is,  etc.) 
defendant  pretends  that  no  such  agree- 
ment as  aforesaid  was  ever  made   or 
entered   into   by   or  between  the  said 
defendant    and    your    orator,     or     any 
agreement,   or   that    he    consented     to 
grant   a  lease   to  your  orator  of   the 
aforesaid    messuage    or    tenement    and 
promises.    Whereas  your  orator  charges 
the   contrary  of   said  pretences   to   be 
the  truth,  and  so  the  said  confederate 
will   at    other   times   admit;    but   then 
he  pretends  that  he  has  been  always 
ready  and  willing  to  make  and  execute 
a  lease  of  the  said  messuage  or  tene- 
ment  and    premises,    pursuant    to    the 
terms   of   the   said   agreement   and   in 
all  respects  to  perform  the  same  on  his 
part.    Whereas  your  orator  charges  the 
contrary  thereof  to  be  the  truth.    But 
nevertheless  the  said  defendant  refuses 
to    comply   with   your    orator  *s   afore- 
said requests  to  perform  or  fulfil  the 
aforesaid    agreement.     All    which    act- 
ings,  etc.     And  that   the   said   agree- 
ment piay  be  specifically  performed  and 
carried   into   execution,,  and   that   the 
said    defendant    may    be    decreed    to 
execute  a  lease  of  the  aforesaid  mes- 
suage or  tenement  and  premises  to  your 
orator  according  to  the  terms  of  the 
aforesaid  agreement,  your  orator  here- 
by offering  to  execute  a    counterpart 
thereof,   and  in   all   other  respects  to 
perform    his   part   of   the   said    agree- 
ment.   May  it  please  your,  etc.    (Pray 
subpoena  against  0.  D.)  3  Dan«  (^  lim 
&  Pr.  (Perkins'  ed.)  1911. 
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R  BiU  hy  Vendor  Against  Admin' 
istrator  and  Minor  Children, 

A.  B.,  of,  etc.,  humbly  complaining, 
showeth  that  C.  D.,  of,  etc.,  etc.,  being 
seized  and  possessed  of  a  certain  parcel 
of  real  estate,  situate,  etc.  (give  the 
description  and  boundaries),  entered 
into  a  written  agreement  with  the 
plaintiff  for  the  purchase  and  sale 
thereof,  as  follows,  viz.:  (state  the 
agreement)  (or  a  copy  of  which  agree- 
ment is  hereto  annexed),  as  by  the 
said  agreement,  which  the  plaintiff  has 
here  in  court  ready  to  be  produced,  and 
to  which  he  craves  leave  to  refer,  will 
appear  (or  as  by  said  agreement  here- 
to annexed  will  appear).  And  the 
plaintiff  further  shows  that,  pursuant 
to  the  said  agreement,  he  has  paid 
the  taxes  on  the  said  premises  for  the 
year,   etc.,   amounting   to   the    sum   of 

$ ,     And    the   plaintiff   further 

shows,  that,  since  the  making  of  the 
said  agreement,  to-wit,  on  the,  etc.,  the 
said  C.  D.  died  intestate,  and  that  dur- 
ing his  lifetime  he  never  made  any 
conveyance  of  the  said  premises  to  the 
plaintiff,  that  the  said  C.  I),  left  a 
widow,  M.  A.  D.,  and  four  children, 
viz.:  M.  D.,  L.  D.,  M.  A.  D.,  and  J.  D., 
all  of  whom  are  minors  under  the  age 
of  twenty-one  years,  and  the  sole  heirs 
of  the  said  C.  D.  That  S.  K.,  of,  etc., 
esq.,  has  been  duly  appointed  admin- 
istrator of  the  goods  and  estate,  which 
were  of  the  said  C.  D.;  but  no  per- 
son, as  yet,  has  been  appointed  guard- 
ian of  the  said  minor  children.  .  And 
the  plaintiff  further  shows  that  he  is 
desirous  of  obtaining  a  conveyance  of 
the  said  real  estate,  pursuant  to  the 
terms  of  said  agreement  between  the 
plaintiff  and  the  said  0.  D.^  deceased, 
and  is  willing  and  ready  to  pay  there- 
for the  price  stipulated  in  the  said 
agreement  in  cash,  or  to  give  his  note 
of  hand,  secured  by  mortgage  of  the 
premises,  as  is  provided  in  the  said 
agreement,  and  further  that  he  is  will- 
ing to  waive  any  claim  which  he  has 
upon  the  heirs  of  the  said  C.  D.,  or 
upofi  his  administrator,  to  advance  the 

sum    of   $ ,   upon   the    erection 

by  him  of  the  two  dwelling-houses  on 
the  said  real  estate,  as  the  said  C.  D. 
agreed  that  he  would  do.  And  the 
plaintiff  further  shows  that  he  has 
rade  application  to  the  said  M.  A.  D., 
t^e  widow  of  said  C.  D.,  and  ascertained 
that  she  is  willing  to  release  to  the 
plaintiff    her    dower   in    the    premises. 


upon  having  the  interest  of  one-third 
part  of  the  purchase-money  secured  to 
and  paid  to  her  during  the  period  of 
her  natural  life,  or  having  paid  to  her 
an  amount  equal  to  the  present  value 
of  her  said  life  interest.  But  by  rea- 
son that  the  said  C.  D.  died  intestate, 
there  is  no  person  who  has  legal 
authority  to  execute  a  deed,  whereby 
to  convey  to  the  plaintiff  the  fee  of 
the  said  real  estate,  of  which  the  said 
G.  D.  died  seized.  In  consideration 
whereof,  etc.  To  the  end,  therefore, 
that  the  said  S.  K.,  the  said  M.  D., 
the  said  L.  D.,  M.  A.  D.,  and  J.  D. 
may,  upon  their  several  and  respective 
oaths,  etc.,  etc.,  and  that  the  said 
S.  K.,  and  the  said  M.  D..  L.  D.,  M. 
A.  D.,  and  J.  D.,  may  be  decreed  spe- 
cifically to  perform  the  said  agreement 
entered  into  by  the  said  C.  D. .  with 
the  plaintiff,  the  plaintiff  being  ready 
and  willing  and  hereby  offering  spe- 
cifically to  perform  the  said  agreement 
on  his  part,  and  that  the  plaintiff  may 
have  such  other  and  further  relief,  etc., 
etc.  (Prayer  for  a  subpoena.)  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  1912. 

P.    Bill  for  Specific  Performance  of 
Parol    Agreement,    Belying    on 
'  Part  Performance. 

(The  bill  stated  the  lease  under 
which  the  plaintiff  claimed,  and  nego- 
tiations for  purchase  by  the  defend- 
ant.) 

On    the    day  of  , 

it  was  agreed  by  and  between  the 
plaintiff  and  defendant,  that  the  de- 
fendant    should     give     the     plaintiff 

$ for    the    purchase     of     the 

plaintiff's  term  and  interest  in  the  said 
leasehold  premises  under  the  said  lease, 
he,  the  defendant,  taking  the  plain- 
tiff's title,  such  as  it  was,  and  the 
plaintiff  consenting  to  do  certain  works 
to  the  premises,  which  the  defendant 
then  specified   (that  is  to  say),  etc. 

(Subsequent  correspondence  and 
statement  of  the  works  required  by  the 
defendant  to  be  performed  to  the  prem- 
ises.) 

The  plaintiff,  in  pursuance  of  the  said 
agreement  so  entered  into  between  the 
plaintiff  and  defendant  as  aforesaid, 
performed  all  the  works  so  agreed  to 
be  performed  by  him  to  the  premises; 
and  the  plaintiff,  in  pursuance  of  the 
said  agreement,  and  in  full  faith  and 
reliance  that  it  would  be  performed  on 
the  part   of  the   defendant,  permitted 
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the  defendant  to  enter  into,  and  he 
did  accordingly  on,  etc.,  enter  into  and 
remain  in  possession  of  the  said  prem- 
ises. 

The  defendant,  however,  now  refuses 
to  perform  the  said  agreement  on  his 
part,  and  he  alleges  that  no  contract 
has  been  entered  into  by  or  between 
the  plaintiff  and  defendant  for  pnr- 
chaaing  the  said  premises  for  the  term 
and  interest  of  the  plaintiff  therein, 
under  and  by  virtue  of  the  said  in- 
denture of  lease;  whereas  the  plaintiff 
charges  the  eontrary  thereof  to  be 
truth. 

The  defendant,  at  other  times,  al- 
leges that  he  has  not  accepted  the  title 
of  the  plaintiff  as  shown  by  said  in- 
denture of  lease;  whereas  the  plaintiff 
charges  that  the  defendant  has  accepted 
the  plaintiff's  title  to  the  premises,  and 
has  so  admitted  to  the  plaintiff  and 
to  other  persons.  (Charge  as  to  docu- 
ments.) 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  1913. 

G.    Prayer  for  Specific  Performance. 
The  plaintiff  prays  as  follows: 

1.  That  the  agreement  so  made  or 
entered  into  by  or  between  the  plain- 
tiff and  defendant  for  the  purchase  of 
the  term  and  interest  of  the  plaintiff 
in  the  said  leasehold  messuage  and 
premises  may  be  specifically  performed 
by  the  defendant,  the  plaintiff  being 
willing  to  perform  the  same  so  far  as 
it  remains  on  his  part  to  be  performed. 

2.  That  proper  directioi^s  may  be 
given  for  settling  an  assignment  of 
the  said  premises  to  the  defendant  for 
the  remainder  of  the  plaintiff's  term 
therein,  with  a  proper  covenant  there- 
in to  indemnify  the  plaintiff  against 
the  payment  of  the  rent  and  observance 
of  the  covenants  respectively  reserved 
and  contained  in  the  said  indenture  of 
lease;  and  that  the  defendant  may  be 
decreed  to  execute  such  assignment  or 
a  counterpart  thereof,  and  that  upon 
the  execution  of  the  assignment  by  the 
plaintiff,  the  defendant  may  be  decreed 
to   pay    the    said    purchase    money    of 

$ — to  the  plaintiff,  together  with 

interest  at  the  rate  of  $ per 

centum  per  annum,  from,  etc.,  togetner 
with  the  costs  of  this  suit. 

3.  (For  further  relief,  etc.)  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  1914. 

H.    Bill  for  Specifie  Performance  of 

Agreement  of  Compromise, 
The  bill  alleged  that  J.  F.  died  on 


the  22d  day  of  June,  1855,  leaving  the 
female  plaintiff  his  sole  daughter  and 
heiress,  a&d  the  defendant,  her  step- 
mother, his  widow;  that  on  the  9tli 
day  of  April  preceding,  he  had  ex- 
ecuted an  instrument  purporting  to  be 
his  last  will  and  testament,  giving  most 
of  his  property,  real  and  personal,  to 
the  defendant,  the  provisions  of  whieh, 
as  the  plaintiffs  then  and  now  believed, 
and  had  good  reason  to  believe,  were 
induced  and  brought  about  by  undue 
influence  exercised  over  him  in  hie  last 
illness,  and  while  he  was  very  weak 
in  body  and  mind,  and  the  plaintiffs 
thereupon  objected  to  its  probate  as 
his  will;  that  while  the  probate  was 
pending,  on  the  3d  day  of  July,  1855, 
the  plaintiffs  and  defendant  compro- 
mised the  matter  by  agreeing  that  the 
provisions  of  the  will  as  to  them  should 
be  set  aside,  and  the  testator's  real 
estate,  shares  in  corporations  and  other 
personal  property  be  divided  between 
the  defendant  and  the  female  plain- 
tiff, according  to  an  agreement  then 
executed  by  them  under  seal;  that  the 
plaintiffs  offered  to  perform  their  part 
of  the  agreement,  and  to  make  con- 
veyance and  transfers  to  the  defend- 
ant according  to  it,  and  requested  the 
defendant  to  convey,  according  to  the 
agreement,  to  the  female  plaintiff  the 
rest  of  the  testator's  real  estate, 
stocks,  and  other  personal  property; 
but  the  defendant  declined  to  accept 
the  conveyances  tendered  by  the  plain- 
tiffs, or  to  execute  any  herself.  (Prayers 
for  relief,  etc.)  3  Dan.  Ch,  PI.  &  Pr. 
(Perkins'  ed.)  1919;  Leach  v.  Forbes, 
11  Gray  (Mass.)  506. 

I.  Prayer  hy  Surety  To  Compel  Spe- 
cific Performance  hy  Principal 
With  Obligee,  and  for  Writ  of 
Ne  Exeat. 

And  ^hat  the  defendant  may  be  de- 
creed specifically  to  perform  the  said 
agreement,  and  to  make  a  mortgage 
to  the  plaintiff  of  the  said  estate  and 
premises  to  indemnify  him  against  the 
obligation  he  has  entered  into  in  the 
admiralty  court  as  hereinbefore  men- 
tioned. And  that  it  may  be  referred 
to  a  master  to  tettle  such  conveyance 
if  the  parties  should  differ  about  the 
same.  And  that  the  defendant  may 
be  restrained  from  going  out  of  the 
jurisdiction  of  this  honorable  eourt, 
into  parts  beyond  the  seas  or  into 
,  and  for  that  purpose  a  writ 
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of  ne  ^xeat  regno  may  be  issued  out 
of  and  under  the  seal  of  this  honorable 
court  to  restrain  the  defendant  from 
going  out  of  the  state  (or  common- 
wealth) of,  etc.  (or  into  parts  beyond 
the  seas,  or  out  of  the  jurisdiction 
of  this  honorable  court).  (General  re- 
lief.) 3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  1914. 

J.    BUI  for  Specific  Performance,  Gen- 
eral  Form, 

Bill  of  Complaint. 
To  the  honorable,  etc. 

John  Lee,  of  L3mn,  in  said  county  of 
Essex,  merchant,  the  above-named 
plaintiff,  brings  this  his  bill  of  com- 
plaint against  Henry  Jones,  of  Salem, 
in  said  county,  esquire,  the  above- 
named  defendant,  and  thereupon  com- 
plains and  shows  as  follows: 

1.  That  the  said  Henry  Jones, 
by  an  agreement  in  writing,  dated  on 

the  day  of ^  by  him 

subscribed  (or  signed),  .i  copy  of  which 
is     annexed     to     this     bill,     marked 

,    agreed    to   purchase    of   the 

said  John  Lee,  the  plaintiff  (or  sell 
to  him),  a  certain  farm  (or  messuage, 
or    parcel    of    real    estate)    situate    in 

f  and  bounded  and  described  as 

follows:  (here  give  the  description  and 
boundaries)  (or  one  hundred  shares  in 
the  capital  stock  of  the  Eastern  Rail- 
road Corporation),  in  the  said  agree- 
ment referred  to,  for  the  sum  of 
$ . 

2.  The  plaintiff  has  always  been 
ready,  and  has  offered  and  now  offers 
specifically  to  perform  the  said  agree- 
ment on  his  part. 

3.  The  plaintiff  has  made  or  caused 
to  be  made  an  application  to  the  said 
Henry  Jones,  specifically  to  perform 
the  said  agreement  on  his  part,  but  said 
Jones  has  not  done  so. 

The  plaintiff  therefore  prays  as  fol- 
lows: 

1.  That  this  court  will  declare  that 
the  plaintiff  is  entitled  to  a  specific 
performance  and  execution  of  the  said 
agreement,  and  will  decree  the  same 
accordingly. 

2.  That  this  court  will  decree  to  the 
plaintiff  his  costs  of  this  suit. 

3.  That  the  plaintiff  may  have  such 
further  and  Qther  relief  as  the  nature 
of  his  case  requires. 

4.  That  for  the  purposes  aforesaid, 
all  proper  inquiries  may  be  made,  ac- 
counts taken,  and  directions  given. 


5.  That  a  writ  of  snbpoena  may 
issue  out  of  this  eonrt,  directed  to  the 
said  Henry  Jones,  commanding  him  to 
be  and  appear  before  this  court  (to 
be  holden  in  and  for  the  county  of 
Essex  aforesaid),  on  a  day  and  under 
a  pain  therein  specified,  and  then  and 
there  full,  true,  direct,  and  perfect  an- 
swer^ make  to  all  and  singular  the 
premises,  and  further  to  stand  to,  per- 
form, and  abide  such  further  order, 
direction,  and  decree  therein  as  to  this 
court  shall  seem  meet.  3  Dan.  €h.  PI. 
&  Pr.  (Perkins'  ed.)  1920. 

II.    Decree& 

A.  Order  To  Inquire  if  Good  TitU 

Can  Be  Made, 
This  court  doth  order,  that  it  be  re- 
ferred to  A.  B.,  one  of  the  masters  in 
chancery  for  the  county  of,  etc.,  to  in- 
quire whether  a  good  title  ean  be  made 
to  the  estates  comprised  in  (Lot  No. 
3  in  the  particulars  of  sale,  and  in) 
the  agreement  in  the  plaintiff's  bill 
mentioned;  and  in  ease  it  shall  appear 
that  a  good  title  can  be  made  to  the 
said  estates,  it  is  ordered,  that  the  said 
master  do  further  inquire  when  it  was 
first  shown  that  such  good  title  could 
be  made.  Adjourn,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2258;  Matthews  v. 
Swallow,  1  Seton  Dec.  (Eng.  ed.  1862) 
593. 

B.  Decree,  Declaration  of  Bight  on 

Bill  by  Vendor,  and  Inquiry. 
This  court  doth  declare,  that  the 
agreement  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and 
carried  into  execution,  in  case  (pro- 
vided that)  a  good  title  can  be  made 
to  the  premises  comprised  therein;  and 
decree  the  same  accordingly.  Inquiries 
as  to  title.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2259. 

C.  Decree,  Where  Title  Accepted  Sub- 

ject  to  Requisitions   and    Com" 

pensation. 
This  court  doth  declare,  that  the  de- 
fendant  is  bound  to  accept  the   title 
of  the  plaintiff  to  the  estate  mentioned 

in  the  agreement  of  the  day 

of ,  in  the  plaintiff's  bill  men- 
tioned, subject  to  the  requisitions  of 
the  said  defendant  upon  the  said  title, 
mentioned  iii  the  exhibit  marked  B, 
and  dated,  etc.;  and  the  court  doth 
further  declare,  that  the  plaintiff  is 
entitled  to  a  specific  performance  of  the 
said  agreement,  subject  to  the  deduc- 
tion oi  $ from  the  amount  of 
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the   pnrchase-money  of  $  ^  by 

way  of  compensation  to  the  defendant 
in  respect  of  the  house  tax  in  the  de- 
fendant's affidavit  mentioned,  provided 
that  the  plaintiff  can  make  a  good  title 
to  the  estate  comprised  in  the  said 
agreement,  so  far  as  respects  the  mat- 
ter of  the  said  requisitions.  Inquiry  as 
to  title  having  regard  to  the  requisi- 
tions only.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2259;  1  Seton  Dec.  (Eng. 
ed.  1862)  593,  594. 

D.    Decree  on  JBiU  hy  Vendor  To  Sn* 
force  ContrcLci  for  Sale. 

This  court  doth  declare,  that  the 
agreement  in  the  plaintiff's  bill  men- 
tioned, dated,  etc.,  ought  to  be  spe- 
cifically performed  and  carried  into 
execution;  and  decree  the  same  accord- 
ingly;* and  it  is  ordered,  that  it  be 
referred  to  A.  B.,  one  of  the  masters, 
etc.,   to   compute   interest   at   the   rate 

$ : per  cent,  per  annum,  on  the 

sum  of  $ ,  the  (residue  of  the) 

purchase-money  for  the  estate  com- 
prised in  the  said  agreement,  from  the 

—  ■   day   of   ,    when    the 

same  ought  to  have  been  paid  accord- 
ing to  the  terms  of  the  said  agree- 
ment. And  the  said  master  is  to  take 
an  account  of  the  rents  and  profits  of 
the  s&id  estate  received  by  the  plain- 
tiffs or  any  of  them,  or  by  any  other 

person,  etc.,  since  the  day  of 

;  if  costs  are  given,  and  tax 

the  plaintiffs  their  costs  of  this  suit 
(cause);  and  it  is  ordered  that  what 
shall  be  coming,  on  the  said  account 
of  rents  and  profits,  be  deducted  from 
the  amount  (of  the  residue)  of  the 
said  purchase-money,  and  interest  (and 
costs)  when  so  computed  (and  taxed) 
as  aforesaid;  and  upon  the  plaintiffs' 
executing  a  proper  conveyance  of  the 
said  estate  to  the  defendant  (at  the 
expense  of  the  defendant  according  to 
the  said  agreement)  or  to  whom  he 
shall  appoint,  such  conveyance  to  be 
settled  by  the  said  master  (or  the 
court)  in  case  the  parties  differ,  it  is 
ordered  that  the  defendant  pay  to  the 
plaintiffs  the  balance  which  shall  be 
found  to  remain  due  to  them  in  re- 
spect of  such  purchase- money,  and  in- 
terest (and  costs),  after  such  deduc- 
tion as  aforesaid.  Liberty  to  apply. 
8  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2259;  1  Seton  Dec.  (Eng.  ed.  1862) 
607,  608. 


E.  Decree,  Where  Title  Accepted  at 

the  Hearing. 

The  defendant  B.,  by  his  counsel,  de- 
claring himself  content  with  tlie  title 
to  the  estate,  in  the  pleadings  men- 
tioned, agreed  to  be  purchased  by  him 
of,  etc.,  this  court  doth  declare,  that 
the  agreement  in  the  plaintiff's  bill 
mentioned,  dated,  etc.,  onght  to  be  spe- 
cifically performed,  etc.  3  Dan.  PL  ft 
Pr.  (Perkins'  ed.)  2260. 

F.  Decree  on  BiU  hy  Purchaser, 

And  upon  the  plaintiff  paying  to  the 
defendant  the  balance  which  shall  be 
found  due  to  him  in  respect  of  such 
purchase-money  (and)  interest  (and 
costs),  after  such  deduction  as  afore- 
said, it  is  ordered  that  the  defendant 
execute  a  proper  conveyance  of  the  said 
estate  to  the  plaintiff,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2260. 

G.  Decree,  Purchaser  Having  Waived 

Title,  Indemnity  Against  Mort- 
gage, 

This  court  doth  declare,  that,  under 
the  circumstances  in  the  plaintiffs'  bill 
mentioned,  the  defendants  have  waived 
their  right  to  investigate  the  plain- 
tiffs' title  to  the  estate  in  the  plead- 
ings mentioned,  and  that  they  have 
accepted  such  title;  and  thereupon  it  is 
ordered,  adjudged,  and  decreed,  that 
the  defendants  specifically  perform  the 
agreement  dated,  etc.,  by  accepting  an 
assignment  of  the  equity  of  redemption 
of  the  said  estate  from  the  plaintiffs, 
without  previous  investigation  of  the 
title;  and  it  is  further  ordered,  etc., 
that  the  defendants  execute  to  the 
plaintiffs  a  proper  deed  of  indemnity 
against  the  mortgage  debt  secured  by 
the  indenture  in  the  bill  mentioned, 
dated,  etc.,  and  interest  thereon,  the 
plaintiffs,  by  their  counsel,  undertak- 
ing to  execute  and  deliver  to  the  de- 
fendants a  proper  deed  of  assignment 
of  the  said  equity  of  redemption,  and 
otherwise  to  specifically  perform  the 
said  agreement  on  their  own  parts,  so 
far  as  the  same  has  not  been  waived 
by  the  defendants;  and  such  deeds  of 
assignment  and  indemnity  respectively 
are  to  be  settled  by  the  said  master 
(or  judge,  or  the  court).  Defendants 
to  pay- plaintiffs'  costs  of  suit.  Liberty 
to  apply.  3  Dan.  Ch.  PI.  ft  Pr.  (Per- 
kins' ed.)  2260;  1  Seton  Dec.  (Eng. 
ed.  1862)   609. 
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H.  Order  for  Inquiry,  if  Part,  to 
Which  Title  Not  Shown,  Is 
MateriaL 

It  is  ordered,  that  the  master  do 
inquire  Tvhether  such  part,  if  any,  of 
the  raid  estate,  as  to  which  the  plain- 
tiff cannot  make  a  good  title,  is  mate- 
rial to  the  enjoyment  of  the  remainder, 
and  if  not,  what  deduction  ought  to  be 
made  from  the  purchase-money  in  re- 
Bpect  thereof.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2261. 

L  Decree,  Voluntary  Settlement  Set 
Aside  in  Favor  of  Purchaser, 

Decree  for  performance  of  agree- 
ment for  sale,  with  consequent  di- 
rections, ''And  it  is  declared  by  the 
eourt,  that  the  plaintiff  is  a  purchaser 
within  the  intent  and  meaning  of  the 
act  of  the  27  £1.  c.  4,  entitled  'An  act 
against  covinous  and  fraudulent  con- 
veyances,^ and  that  the  indenture  of 
settlement  dated,  etc.,  in  the  pleadings 
mentioned,  is  void  as  against  the  plain- 
tiff; and  it  is  ordered,  etc.,  by  the 
court  that  the  defendants  S.  and  M. 
(trustees  of  the  settlement)  convey  or 
concur  with  the  defendant  W.  (vendor 
and  settlor)  in  conveying  and  assuring 
to  the  plaintiff,  or  as  he  shall  direct, 
such  parts  of  the  estate  comprised  in 
the  said  agreement  for  sale  as  are  com- 
prised in  the  said  indenture  of  settle- 
ment, and  also  deliver  up  to  the  plain- 
tiff all  deeds  and  writing  in  their  cus- 
tody relating  to  the  said  estate. ' '  Plain- 
tiff to  pay  the  trustees'  costs  of  suit; 
defendant  W.  to  repay  plaintiff  what 
he  shall  so  pay,  and  pay  his  costs  up 
to  the  decree.  Liberty  to  apply.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2261; 
1  Seton  Dec.  (Eng.  ed.  1862)  610. 

J.  Decree,  Abatement  of  Price  for 
Deficiency, 

It  is  declared  that  the  sale  and  pur- 
chase, in  the  documents  and  proofs 
stated  and  shown,  were  fair,  and  that 
the  quantity  of  land  existed,  and  the 
title,  as  declared,  existed,  and  that  the 
description  given  of  the  premises  was 
substantially  true;  and  that  the  fact 
that  the  buildings,  stated  to  be  on  lot 
42,  being  part  and  parcel  of  the  prem- 
ises which  were  sold  entire,  and  for  one 
entire  price,  do  project,  in  a  small  de- 
gree, on  lot  43,  being  another  part  and 
parcel  of  the  said  premises,  is  not  suf- 
ficient, nor  are  any  of  the  circum- 
atances  stated  in  the  case  sufficient, 
to  Bet  aside  the  sale,  or  to  exempt  the 


purchaser  from  being  holden  to  the  per- 
formance of  the  contract  of  sale.  But 
as  the  circumstance  of  that  projection 
may  diminish  the  value  of  the  purchase 
below  what  would  be  its  value  if  such 
projectioQ  did  not  exist,  and  may  en- 
title the  purchaser  to  compensation  by 
deduction  from  the  price  he  gave;  it 
is,  thereupon,  ordered,  that  it  be  re- 
ferred to  G.  F.  C,  esq.,  one  of  the  mas- 
ters of  this  court,  to  ascertain  and  re- 
port what,  in  his  opinion,  under  all  the 
circumstances  of  the  ease,  is  the  di* 
munition  in  value  (if  any)  of  the  prem- 
ises, as  one  entire  parcel,  by  means 
of  the  projection  below  what  it  would 
be  if  no  such  projection  existed,  and 
assuming  the  value  thereof,  if  the  pro- 
jection did  not  exist,  at  $1,40(X;  -  and 
the  question  of  costs  is  reserved.  3 
Dan.  Oh.  PI.  &  Pr.  (Perkins'  ed.)  2262; 
King  17.  Bardeau,  6  Johns.  Ch.  (N.  Y.) 
38. 

K.  Decree,  Abatement  of  Price  for 
Delay, 

Defendant  by  his  answer  admitting 
the  agreement,  etc.,  decree  for  per- 
formance and  accounts.  "And  it  is 
ordered  and  decreed,  that  the  defendant 
be    ht    liberty   to    deduct    the   sum    of 

$ ,    by    way    of    compensation, 

for  delay  in  delivering  possession  of 
the  said  estate  to  the  defendant."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2262. 

L.  Decree,  With  Inquiry,  if  Leases 
Tendered  for  Execution  Are 
Proper, 

Decree  performance.  "And  it  is  or- 
dered, that  the  said  master  do  inquire 
whether  the  lease  of  the  messuage,  etc., 
in  question,  executed  by  the  plaintiff 
and  tendered  by  him  to  the  defendant, 
is  a  proper  lease;  and  if  it  shall  be 
found  that  the  same  is  a  proper  lease; 
it  is  ordered  that  the  defendant  accept 
the  same,  and  execute  to  the  plaintiff 
a  counterpart  thereof;  but  if  not,  that 
a  proper  lease  be  settled  by  the  said 
master  (or  by  the  judge  or  by  the 
court)."  3  Dan.  Ch.  PI.  ft  Pr.  (Per- 
kins' ed.)   2263. 

M.  Decree  on  Bill  by  Intended  LeS' 
see. 

The  eourt  declared  that  the  said 
agreement,  etc.,  ought  to  be  carried  into 
execution,  according,  etc.,  and  doth  or- 
der and  decree  the  same  accordingly; 
and  that  a  lease  be  executed  by  the 
defendants  S.  and  M.,  his  wife,  to  the 
plaintiff  of  the  estate  comprised  in  the 

Vol  IX 


1166 


SPECIFIC  PERFORMANCE 


agreement  for  the  life  of  said  M.  (or 
for  the  term  therein  mentioned)  at  the 
yearly  rent  of,  etc.^  and  that  such  claim 
and  agreement  be  inserted  in  the  said 
lease  as  are  directed  by  the  memoran- 
dum of  the  said  agreement  (or  with 
the  usual  covenants);  and  if  the  par- 
ties differ,  it  is  hereby  referred  to  G. 
F.  C,  esq.,  one  of  the  masters,  etc., 
.to  settle  the  same;  and  it  is  ordered, 
that  the  said  plaintiff  do  execute  a 
counterpart  of  such  lease  to  the  saJd 
defendants,  and  that  such  lease  and 
counterpart  be  at  the  equal  expense  of 
the  said  plaintiff  and  defendants.  And 
it  is  ordered,  that  the  plaintiff  do  pay 
the  said  defendants  their  costs  of  this 
suit,  to  be  taxed  by  the  said  master. 
3  Dau.  Oh.  PI.  &  Pr.  (Perkins'  ed.) 
2263;  1  Seton  Dec.  (Eng.  ed.  1862)  620, 
621. 

N,  Decree,  Direction  for  Lease  To 
Contain  ParticviXar  Covenant. 

And  it  is  ordered,  that  such  lease 
shall  contain  a  covenant,  on  the  part 
of  the  plaintiff,  to  pay  the  taxes,  pay- 
able in  respect  of  said  farm.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2264. 

O.  Decree  for  Specific  Performance 
of  Agreement  to  Execute  Mort- 
gage. 

Declare,  that  the  agreement  made, 
etc.,  and  dated,  etc.,  ought  to  be  spe- 
cifically performed  and  /  carried  into 
execution;  and  decree  the  same  accord- 
ingly; and  let  the  defendant  execute 
to  the  plaintiffs  a  proper  deed  of  mort- 
gage of  the  estate  mentioned  in  the 
said  agreement,  according  to  the  terms 
of  the  said  agreement;  and  let  all 
proper  parties  join  therein  as  the  judge 
(this  court,  or  the  master)  shall  direct; 
and  let  such  indenture  of  mortgage 
be  setiled  by  the  judge  (this  court,  or 
the  master),  etc.,  in  case  the  parties 
differ;  and  let  the  defendant  deliver 
upon  oath  to  the  plaintiff  the  title 
deeds  and  documents  of  title  relating 
to  the  said  estate  which  are  now  in  his 
possession  or  power;  and  let  the  defend- 
ant pay  to  the  plaintiff  his  costs  of 
this  cause  (including  the  costs  of  such 
deed  of  mortgage),  such  costs  to  be 
taxed,  etc.  Liberty  to  apply.  3  Dan. 
Ch.  PI.  &  Pr.  (Parkins'  ed.)  2225. 

P.  Decree  Against  Specific  Perform- 
ance, Causes  Stated. 

"It  is  declared,  that  from  the  great 
inadequacy  in  value  of  the  lots  in  the 
village  of  N.,  which  the  plaintiff  con- 


tracted to  convey  to  T.  E.,  deceased, 
for  the  two  farms  in  the  county  of  O^ 
which  the  said  T.  E.  contracted  to  con- 
vey to  the  plaintiff,  and  also  from  the 
habits  of  intoxication  in  which  the 
said  T.  R  had  indulged,  in  the  last 
years  of  his  life,  and  the  mental  de- 
bility produced  thereby,  and  also  from 
the  want  of  readiness  and  ability 
in  the  plaintiff  to  convey  a  good 
and  unincumbered  title  to  the 
said  lots,  at  the  time  fixed  for 
the  performance  of  the  said  con- 
tract, or  at  any  time  thereafter  dor- 
ing  the  life  of  the  said  T.  E.,  the 
articles  of  agreement  mentioned  in  the 
pleadings  ought  not,  in  equity  and 
good  conscience,  to  be  decreed  to  be 
carried  into  specific  execution  by  the 
defendants.  It  is,  thereupon,  ordered, 
etc.,  that  the  bill  be  dismissed  without 
costs."  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2269;  Seymour  v.  Delaney,  6  J<^iiii. 
C?h.  (N.  Y.)  222. 

m.    Oomplaints. 

A.  Complaint  for  Specific  Perform- 
ance, Vendor  Against  Purchaser, 

L     That  on  and  before  the  

day  of  ,  18 ,  the   plaintiff 

was,  and  still  is,  tha  owner  in  fee 
(or  otherwise)  and  poesessed  of  certain 
real  property  hereinafter  described. 

II.  That  the  defendant,  being  de- 
sirous to  purchase  the  same,  entered 
into  an  agreement  in  writing  with  the 
plaintiff,  dated  on  that  day,  of  which 
the  following  is  a  copy:  (copy  of  con- 
tract, giving  a  description  of  the  prop- 
erty). 

ni.     That  the  defendant  then  paid 

to  the  plaintiff  dollars  as  a 

deposit,  and  in  part  of  the  purchase- 
money  mentioned  therein. 

IV.  That  the  plaintiff  bas  always 
been,  and  still  is,  ready  and  willing 
to  perform  the  agreement  on  his  part; 
and,  on  being  paid  the  remainder  of 
said  purchase-money  (with  interest),  to 
convey  (etc.,  as  by  the  agreement)  ^ 
and  to  let  the  defendant  into  possession 
of  said  premises,  and'  the  rents  and 
profits  thereof,  from  the  time  in  the 
agreement  specified. 

V.  That  on  the  —  day  of 
,  18 ,  at  ,  the  plain- 
tiff duly  tendered  to  the  defendant  a 
deed  of  the  premises,  pursuant  to  the 
agreement;  but  the  defendant,  then  and 
ever  since,  has  refused  to  accept  the 
same  and  to  pay  the  balance  of  the 
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purchase-money  (or,  and  to  ^ive  the 
bond  and  mortgage  agreed  for,  or 
otherwise,   according   to  the   contract). 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant  perform 
said  agreement,  and  pay  to  the  plain- 
tiff    dollars,  the  remainder  of 

said  purchase-money,  with  interest  from 

the  day  of  ^  18 , 

the  time  when  it  ought  to  have  been 
paid  (or,  and  give  to  the  plaintiff  the 
bond  and  mortgage,  etc.);  and  for  the 
costs  of  this  action. 

(2.  That  if  the  defendant  will  not 
accept  the  conveyance,  and  pay  said 
purchase-money,  then  the  premises  be 
sold,  and  the  proceeds  be  applied  to 
the  payment  of  the  same,  with  the 
costs  of  this  action;  and  that  the  de- 
fendant be  required  to  pay  the  de- 
ficiency, if  any.)     1  Abb.  Forms  590. 

B.  Complaint  for  Specific  Perform- 
ance on  an  Exchange,  Parties 
Having  Taken  Possession. 

L       That  on  the  day    of 


,  18 ,  the  plaintiff  and  the 

defendant  entered  into  an  agreement 
in  writing,  dated  that  day,  whereby, 
in  consideration  of  the  covenants  on 
the  part  of  the  plaintiff  hereinafter 
mentioned,    the    defendant    covenanted 

that  he  would,  on  or  before  the 

day  of ,  18 ,  convey  to  the 

plaintiff  in  fee  by  warranty  deed,  and 
with  covenants  for  quiet  enjoyments 
and  against  incumbrances  (ar  other- 
wise, according  to  the  agreement),  a 
lot  of  land,  situate  in  the  town  of 
,  and   county  of  .   in 


the  state  of 


-,  and  described  as 


follows:  (description  of  premises).  In 
consideration*  whereof,  the  plaintiff 
covenanted  in  and  by  said  agreement 
(state  his  covenant  in  same  manner). 
And  it  was  further  provided  in  said 
agreement  that  each  party  might  enter 
into  immediate  possession  of  the  prem- 
ises so  to  be  conveyed  to  him,  and 
have  and  receive  the  profits  to  his  own 
use. 

TI.  That  thereafter,  in  pursuance  of 
said  agreement,  the  plaintiff  and  the 
defendant  respectively  took  possession 
of  the  premises  so  to  be  conveyed  to 
them,  and  still  severally  occupy  the 
same. 

ni.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  con- 
tract on  his  part,  and,  on  the 

day  of ,  18       ,  coave;^  to  the 

T4 


defendant    a    warranty    deed    of    said 

premises   in  ,   with   covenants 

for  quiet  enjoyment  and  against  in- 
cumbrances, duly  signed  and  sealed  by 
the  plaintiff,  and   demanded  of  him  a 

deed  of  said  premises  in  ;  but 

the  defendant  refused  to  execute  and 
deliver  such  to  the  plaintiff,  and  still 
neglects  so  to  do. 

Wherefore,     the     plaintiff     demands 
judgment    that   the   defendant    convey 

to   the  plaintiff  said   lot   in   , 

pursuant  to  the  contract,  and  for  the 
costs  of  this  action.    1  Abb.  Forms  594. 

C.  Compkiint  hy  Creditor  for  Per- 
formance of  Agreement  To 
Give  Chattel  Mortgage. 

I.     That    on    the   day    of 


y    18—,    the    plaintiff   and   the 

defendant  entered  into  an  agreement 
whereby  >  the  plaintiff,  then  being  the 
owner  of  (designate  the  goods),  situate 

in  the  house  No.  ,  in  ■■ 

street,  agreed  to  sell  and  deliver  the 
same  to  the  defendant;  in  considera- 
tion  whereof   the   defendant   promised 

to  pay  him  dollars  cash  upon 

the     delivery    of    said     (goods),     and 

dollars months  from 

the  date  of  said  delivery,  and  to  give 
on  the  delivery  of  such  (goods)  a  chat- 
tel mortgage  thereon  to  the  plaintiff 
to  secure  the  payment  of  said  — — 
dollars. 

n.     That  pursuant  to  said  contract, 

the  plaintiff,   on   the  day  of 

,  1&— >  delivered  said   (goods) 

to  the  defendant,  who  is  now  in  pos- 
session thereof,  and  who  paid  him  the 

sum  of  dollars,  but  failed  to 

deliver  to  him  a  chattel  mortgage  there- 
on,  pursuant   to    said   agreement;    and 

although   afterwards,   on  the  

day  of ,  18--">  requested  to  de- 
liver such  chattel  mortgage  to  plaintiff, 
he  refused  so  to  do. 

Wherefore  the  plaintiff  demands 
judgment  that  the  defendant  execute 
and  deliver  to  the  plaintiff  a  chattel 
mortgage  on  said  (goods),  pursuant  to 
said  contract;  and  for  the  costs  of  this 
action.    1  Abb.  Forms  595. 

IV.    Answers  (Ck>de). 

A.  Answer,  Denial  of  Payment  or 
Tender  in  Specific  Performance. 

That  the  plaintiff  did  not  pay  (or 
tender)  to  the  defendant  any  part  of 
(or  said  second  instalment  of)  the  said 
purchase  money  agreed.    2  Abb.  Forms 

16a 
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B.  Denial  of  Beadiness  To  Convey, 
That  the  plaintiff  was  not  ready  and 

willing  to  convey  the  premises,  as  al- 
leged; but  (here  state  refusal  or  in- 
ability, according  to  the  fact,  as  it 
would  be  stated  in  an  action  for  dam- 
ages for  the  breach).  See  Vondor  and 
Parchaaer.    2  Abb.  Forms  162. 

C.  Denial  of  Title. 

That  the  plaintiff  was  ndt,  and  is 
not,  owner  in  fee  (or  otherwise,  ac- 
cording to  the  complaint)  of  the  said 
premises,  and  could  not,  nor  can  he, 
make  to  the  defendant  a  good  and  suf- 
ficient title  thereto,  free  and  clear  of 
incumbrances  (or  otherwise,  according 
to  the  complaint);  but  on  the  contrary 
(setting  forth  incumbrances,  if  any). 
2  Abb.  Forms  163. 

D.  Denial  of  Delivery  of  Posseaeion, 
That  the  plaintiff  did  not  give  pos- 
session   of   the    said    premises    to    the 
defendant.     2  Abb.  Forms  163. 

E.  Denial  of  Pari  Performance, 
That  said =—  did  not  take  pos- 
session of  the  said  premises,  and  do 
the  said  acts,  and  make  the  said  im- 
provements thereon  alleged,  nor  has  he 
in  any  part  performed  the  alleged  con- 
tract.   2  Abb.  Forms  163. 

SPLITTING  OF  ACTIONS.— See  Sue- 
csssivc  Suits. 

STATUTE  OP  FBAUDS.— flee  Frauds, 
Statute  or. 

STATUTES  OF  AMENDMENTS. -See 
Amendments  and  Jeofails. 


STAT  OF  PBOCEEDINaa 

I.    At  Law,  Ordexa,  1171 

A.  On  Demurrer  to  Evidence  or  Bill 

of  Exceptions f  1171 

B.  To  'Move  for  New  Trial,  1171 

C.  Appeal,  1171 

D.  For  Uotione  in  General,  1171 

E.  For  Perpetual  Stay,  1171 

F.  On  Payment  of  Debt  and  Costs, 

1171 

G.  Revocation  of  Order  Stayed,  1171 

n.    In  Equity,  1171 

A.  Notice  of  Motion  for  Injunction 

To  Stay  Proceedings    at    Law, 
1171 

B.  Order  Staying  Present  and  Future 

Action,  1171 

C.  Leave    To   Proceed   With   Action, 

But  Execution  Stayed,  1172 
I>.     Where  Exerution  Issued  After  No- 
tice of  Decree,  1172 


m.    Sapenedeas,  1172 

A.  To  Discharge  Defendant  on  Capias, 

1172 

B.  To  Discharge  tm  Putting  in  BaH, 

1172   • 

C.  For  Not  Charging  in  BxeouHon  in 

Time,  1172 

IV.    Betnrn,  Stay  of  Piocaadlngii^  1173 

GBOSS-BEFEBEKGES: 
Admibalty: 
Order  Staying  Proceedings  for  Time 
To  Mi^e  Motion. 

Appeals: 

Undertaking  To  Stay  Proceedings  on 
a  Money  Judgment; 

Undertaking  To  Stay  Proceedings  on 
Judgment  for  Possession  of  Per- 
sonal Property; 

Undertaking  To  Stay  Proceedings  on 
Judgment  for  Possession  of  Beal 
Property; 

Undertaking  To  Stay  Proeeedings  on 
a   Justice's   Judgment; 

Affidavit  To  Obtain  Stay,  on  Appeal 
From  Order  Directing  DeliTory  of 
Personal  Property; 

Notice  of  Motion  To  Stay  Proceed- 
ings; 

Order  on  Affidavit  To  Stay  Proceed- 
ings. 
Abkest  in  Civil  Gases: 

Order  To  Show  Cause  Why  a  Super- 
sedeas Should   Not  Issue   To   Dis- 
charge Defendant  Out  of  Custody. 
Bills  of  Parti  culabs: 

Affidavit  To  ObUin  Stay  of  Proceed- 
ings  and    Extension   of   Time,   on 
Demanding  Copy  of  Account. 
Bonds: 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings,    for     Beformation*    and 
Judgment  on  Bond. 
Case  on  Appeal: 

Order  for  Time  To  Prepare  Case  or 
Exceptions,  With  Stay. 
Caoss  Bnx: 

Notice  of  Motion  for  Order  To  Stay 
Proceedings  in  Original  Suit 
(Cross-bill   Filed); 

Order  To  Stay  Proceedings  in  Orig- 
inal Suit. 
Depositions: 

Order  for  a  Commission  With  Stay 
of  Proceedings. 
Injunctions  : 

Bond   on   Obtaining    Injunction    To 
Stay  Proceedings.. 
Sheriffs  and  Constables: 

Notice  of  Motion  To  Stay  Proceed- 
ings Against  Sheriff. 
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I.    At  Zfaw,  Orders. 

A.  Order   for  Stay  of   Proceedings, 

Demurrer  to  Evidence  or  Bill  of 
Exceptions. 

Let  all  the  proceedings  on  the  part 
of  the  (plaintiff)  in  this  cause  be  stayed 
until  the  settlement  of  the  bill  of  ex- 
ceptions (or  demurrer  to  evidence) 
taken  herein.  Dated  (January  13th, 
1846). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  231,  §487. 

B.  Order  for  Stay  of  Proceedings  To 

Move  for  New  Trial. 

Upon  the  within  affidavits,  let  all 
proceedings   in    this    cause     be    stayed 

until    the    day    of   

next  (or  until  the  further  order  of  the 
court  thereon).  Bated  (January  13th, 
1846), 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  232,  §488. 

C.  Order   To   Stay    Proceedings    on 

Appeal  From  Decision  of  Cir- 
cuit Judge, 
The  defendant   (or  plaintiff)   having 
appealed  from  my  decision    (or  where 
a  justice  of  the  supreme  court  grants 
the    order,    "from    the     decision     of" 
(name  the  judge),  on  the  case  (or  bill 
of  exceptions,  etc.),  made  and  settled 
in  this  cause,  ordered  that  all  proceed- 
ings in  this  cause  be  stayed  until  the 
further    order    of    the     court.       Dated 
(January  13th,  1846). 
(John  W.  Edmonds,  circuit  judge.) 
Burr.  App.  232,  $489;  Yates'  Forms 
74. 

D.  Order    To   Stay   Proceedings   for 

Motions  in  General. 

Upon  reading  the  within  affidavit,  it 
is  ordered  that  all  proceedings  in  this 
cause  be  stayed  until  the  (first  Tues- 
day of  December)  next,  to  enable  the 
defendant  (or  plaintiff)  to  move  for  a 
change  of  venue  (or  as  the  motion  may 
be),  and,  if  the  motion  be  then  made, 
until  the  order  of  the  court  thereon. 
Dated  (January  13th,  1846). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  232,  §490. 

E.  Order  for  Perpetual  Stay  of  Pro- 

ceedings. 
A  motion  having  been  made  on  the 
part  of  the  defendant  in  this  cause, 
and  after  hearing  counsel  in  opposition 
thereto,  ordered  that  all  proceedings  on 
the  part  of  the  plaintiff  be  perpetually 
stayed,  upon  the  defendant's  paying 
into  court  the  sum  of  (five  hundred) 


dollars,  the  penalty  of  the  bond  men- 
tioned and  described  in  the  declaration 
in  this  cause.     Burr.  App.  456,  §908. 

F.  Order    To    Stay    Proceedings     on 

Payment  of  Debt  and  Costs. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered  that 
all  further  proceedings  in  this  cause 
be  stayed  on  payment  of  (i^ve  hundred) 
dollars,  the  debt  due  from  the  defend- 
ant to  the  plaintiff,  for  which  this 
action  is  brought,  together  with  the 
plaintiff's  costs  to  be  taxed.-  Burr. 
App.  456,  §907;  Archb.  Forms  538. 

G.  Order   of   Bevocation     of     Order 

Staying  Proceedings. 

Let  the  plaintiff  show  cause  before 

me,  at   my  chambers  in  j   on 

the day  of next,  why 

a  supersedeas  should  not  issue  in  this 
cause,  to  discharge  the  defendant  out 
of  custody.  Dated  (January  13th, 
1846). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  232,  §492. 

n.    In  Equity. 

A.  Notice  of  Motion  for  Injunction 

To   Stay  Proceedings   at   Law. 

Take  notice  that  this  honorable  court 
will  be  moved,  for  and  on  behalf  of  the 

plaintiff,     on     the day     of 

instant    (or   next),   that   the 

defendant  may  be  restrained 

from  commencing  or  prosecuting  any 
action  or  other  proceedings  at  law 
against  the  plaintiff,  for  the  recovery 
of  the  sum  of  $ in  the  plain- 
tiff's bill  mentioned,  or  for  , 

or  in  respect  of  the  matters  mentioned 
in  the  plaintiff's  bill,  or  any  of  them, 
until  the  further  order   of  this   court. 

Dated  this  day  of  , 

1857. 

A.  B.,  plaintiff's  solicitor. 

3  Dan.  Oh.  PI.  &  Pr.  (Perkins*  ed.) 
2149. 

B.  Order  by  Court  of  Equity  Staying 

Present  and  Future  Action. 
This  court  doth  order  that  an  injunc- 
tion be  awarded  to  restrain  the  de- 
fendant T.,  his  attorneys  and  agents, 
from  further  prosecuting  the  action 
commenced  (by  the  defendant)  against 

the    plaintiff    (in    the    court, 

etc.),  as  in  the  bill  mentioned,  to  re- 
cover the  amount  of  principal,  interest 
and  costs  secured  by  the  indenture 
dated,  etc.,  in  the  plaintiff's  bill  men- 
tioned;    and     from     commencing     (or 
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prosecuting)  any  other  action  at  law 
(or  taking  any  other  proceeding) 
against  the  plaintiff  for  the  recovery 
of  such  principal,  interest  and  costs, 
or  any  part  thereof,  until  the  hearing 
of  this  cause,  or  until  the  further  order 
of  this  court.  3  Dan.  Ch.  PI.  k  Pr. 
(Perkins'  ed.)  2306;  2  Seton  D«c.  (Eng. 
ed,,  1862)  874,  875. 

C.  Order,    Leave    To    Proceed    With 

Action,  But  Execution  Stayed. 
It  is  ordered  that  the  defendant  be 
at  liberty  to  proceed  with  the  action 
at  law  commenced  by  him  against  the 
plaintiff  (in  court,  etc.),  re- 
specting the  matters  in  the  plaintiff's 
bill  mentioned;  and  in  case  the  defend- 
ant shall  obtain  judgment  in  the  said 
action,  he  is  not  to  sue  out  execution 
thereon,  or  take  any  other  proceedings 
thereunder,  until  the  further  order  of 
this  court.  Liberty  to  apply.  Costs 
of  application  to  be  costs  in  cause.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2307; 
2  Seton  Dec.  (Eng.  ed.,  1862)  875. 

D.  Order  To  Stay  Sale  and  Withdraw 

Where  Execution  Issued  After 
Notic  of  Decree. 
It  is  ordered  that,  etc.,  to  restrain 
H.  from  selling  or  disposing  of  any 
part  of  the  property  and  effects  of  and 
belonging  to,  or  forming  part  of,  the 
estate  of  V.,  the  intestate,  taken  in 
execution  by  the  shei;iff  of  M.,  under 
and  by  virtue  of  the  writ  of  fi.  fa., 
sued  out  in  the  action  in  the  court  of, 
etc.,  wherein  the  said  H.  is  plaintiff, 
and  the  defendant  Y.,  as  administratrix 
of  the  said  estate,  is  defendant,  and 
from  taking  any  further  proceedings  in 
the  said  action,  or  under  the  said  exe- 
cution; and  it  is  ordered  that  the  said 
H.,  withdraw  from  the  possession  of 
the  property  and  effects  of  the  said 
intestate  so  taken  in  execution  as  afore- 
said. 3  Dan.  C?h.  PI.  &  Pr.  (Perkins' 
ed.)  2307;  2  Seton  Dec.  (Eng.  ed., 
1862)   883. 

m.    Snpersedeaa 
A.     Supersedeas  To  Discharge  Defend- 
ant From  Custody    on    Capias 
ad  Eespondendum, 
The  (people  of  the)  state  of  New  York, 
to    the    sheriff    of    the     (city     and) 

county  of  ,  greeting: 

Whereas  by  our  writ,  we  lately  com- 
manded you  that  you  should  take  C.  D., 
if  he  might  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  might 
have    his    body    before    our    (justices) 


court  of 


in  the  city  of 
Monday  of 


-,  at 


of  our  

the  

on  the  

in  the  year  one  thousand  eight  hundred 
,  to  answer  unto  A.  B.,  plain- 
tiff, of  a  plea  of  trespass.  And  also 
to  a  bill  of  the  said  plaintiff,  against 
the  said  defendant,  for  ( dol- 
lars on  promises),  according  to  the  cus- 
tom of  our  said  court,  before  our  said 
justices,  then  and  there  to  be  exhib- 
ited.* And  because  the  said  C.  D.  hath 
come  into  our  said  court,  before  our 
said  justices,  and  put  in  common  bail 
(or  entered  his  appearance),  at  the  snit 
of  the  said  A.  B.,  in  the  plea,  and  to 
the  bill  aforesaid:  Therefore  we  com- 
mand you  that  from  taking  the  said 
C.  D.,  arresting,  imprisoning,  or  in  any 
wise  molesting  him,  on  that  aceonnt, 
you  entirely  desist  and  supersede.  And 
if  you  have  taken  the  said  C.  D.,  and 
do  detain  him  in  prison  on  that  ac- 
count, and  no  other,  then  that  yen 
cause  him  the  said  C.  D.  to  be  deliv- 
ered and  discharged  without  delay,  out 
of  the  prison  in  which  he  is  so  de- 
tained, at  your  periL   Witness, , 

esquire,    our    (chief    justice),     at     the 

in  the  city  of  ,  the 

day  of  ,  in  the  year 

of  our  Lord  one  thoosand  eight   hun- 
dred -* . 

,  f  clerks. 

G.  H..  attorney. 

Burr.  App.  48i,  {986;  Till.  Forms  21; 
Yates'  Forms  644. 

B.  On  Putting  in  Bait 

(As  in  last  form  to  the  *,  and  then 
thus) :  And  because  the  said  C.  D.  hath 
come  into  our  said  court,  before  onr 
said  justices  thereof,  and  found  suffi- 
cient bail  to  answer  the  said  A.  B.,  of 
the  plea  (and  to  the  bill)  aforesaid. 
Therefore  we  command  you  that  from 
further  taking,  etc.  (as  in  last  form  to 
the  end).    Burr.  App.  485,  J987. 

C.  Supersedeas  To  Discharge  Defend- 

ant for  Not  Charging  Defend- 
ant in  Execution  in  Time. 
The  (people  of  the)  state  of  New  York, 

to    the    sheriff    of    the    eounty    of 

,  greeting: 

Whereas  C.  D.  is  detained  in  our 
prison,  under  your  custody,  by  virtue 
of  a  certain  writ  of  capias  ad  respon- 
dendum,  issuing   out    of   our   

court  of ,  before  our  aforesaid 

(justices)    thereof,   and    returnable   on 
the  day  of  ,  at  the 
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in    the    city   of 


-,   to 


answer  unto  A.  B.  of  a  plea  of  tres- 
pass, and  also  to  a  bill,  etc.  (as  in  the 
capias).     And  whereas  the  said  A.  B., 

in    term   last   past,    obtained 

judfj^ment  in  onr  said  court,  before  our 
said  justices  thereof,  a^^ainst  the  said 
C.  I).,  upon  the  said  writ.  But  because 
it  appears  to  us  that  the  said  A.  B. 
hath  not  proceeded  to  charge  the  said 
C.  D.  in  execution,  within  three  months 
after  the  said  judgment  so  obtained, 
according  to  the  form  of  the  statute  in 
such  cases  made  and  provided:  And 
because  the  said  C.  D.  hath  come  into 
our  said  court,  before  onr  said  justices 
thereof,  and  filed  common  bail  (or  ap- 
peared) at  the  suit  of  the  said  A.  B., 
in  the  plea  (and  to  the  bill)  aforesaid. 
Therefore  we  command  70a  that  you 
wholly  desist  from  further  taking,  ar- 
resting, imprisoning  or  in  any  wise  mo- 
lesting the  said  C.  D.,  on  the  occasion 
aforesaid.  And  if  the  said  C.  D.  be 
detained  in  your  custody  on  the  occa- 
sion aforesaid,  and  no  other,  then  we 
command  you  to  discharge  him  with- 
out delay  out  of  the  prison  in  which 
he  is  so  detained,  at  your  peril.  Wit- 
ness, ,  esquire,  our  (chief  just- 
ice),  at  the  '  in  the   city  of 

^    the    Monday    of 

-,  in  the  year  of  our  Lord  one 


thousand  eight  hundred 


-,  clerks. 


G.  H.,  attorney. 

Burr.  App.  485,  i^%%\  Till.  Forms  23; 
Yates'  Forms  645. 

IV.    Betum  to  Capias  Ad  Bespondend- 
nm.  Stay  of  Proceedings. 

After  the  receipt  of  the  within  writ, 
and  before  I  was  able  to  arrest  the  de- 
fendant, as  I  am  within  commanded, 
an  order,  a  copy  of  which  is  hereto  an- 
nexed, was  served  upon  me,  and  there- 
upon all  further  proceedings  by  me  un- 
der the  within  writ  were  stayed.  But 
being  served  with  a  notice  which  is 
also  hereto  annexed,  I  return  this  writ, 
as  I  am  required  to  do  by  said  notice. 
The  answer  of  S.  T.,  sheriff. 

Burr,  App.,  438,  S845a. 


8TIPULATI0KS. 

L    Stiiralation  by  One  Party,  1173 

IL    Stipulation  by  Both  Parties,  1173 

IIL     Stipulation  Dismissing  Writ    of 

Error,  1173 
IV.    Stipnlatlon  Admitting  Facts^  1174 


V.  Stipulation  That  Judgment  in  One 

Case  Stand  for  Judgment  in  An- 
other, 1174 

VI.  Stipulation  Striking  Out  Oounter- 

claim,   1174 

CJROSS-REFERENCES : 
Admibaltt: 

Stipulation  for  Agreed  or  Appraised 

Value; 
Stipulation  as  to  Method  of  Taking. 
Depositions  : 

Stipulation  as  to  M!ode  of  Beturning 

Commission; 
Stipulation    To   Appear    and    Abide 
Decree. 
Eminent  Dokain: 
Stipulation  as  to  Title  in  Condemna- 
tion Proceedings. 
Judgment  Begords: 
Judgment    Record     on     Cognovit    in 
Assumpsit  With  Stipulations. 
References  : 

Stipulation    Agreeing     on     Nomina- 
tion; 
Consent  to  Refer. 
Revivor: 

Stipulation  in  Action  Against  Cor- 
poration, on  Expiration  of  Char- 
ter, To  Revive  in  Name  of  New 
Corporation. 

L    Stipulation  by  One  Party. 

It  is  hereby  stipulated  on   the   part 
of  the  plaintiff  (defendant)  that  (state 
what). 
Dated,  etc. 

E.  F.y  attorney  for  plaintiff 
(defendant). 
Burr.  App.  478,  §970. 

IL    Stipulation  by  Both  Parties  (a). 

It  is  hereby  stipulated  by  and  be- 
tween the  parties  plaintiff  and  defend- 
ant in  this  cause,  that  (state  what). 

Dated,  etc. 

E.    F.,    attorney   for    plaintiff. 
G.  H.,  attorney  for  defendant. 

Burr.  App.  478,  §971. 
Stipulation  by  Both  Parties  (b). 

It  is  hereby  stipulated  and  agreed 
(state  What).     2  Abb.  Forms  405. 

m.     Stipulation   Dismissing   Writ   of 
Error. 

"In  the  supreme  court  of  appeals  of 
West  Virginia:  Charles  D.  Colman, 
plaintiff  below  and  defendant  in  er- 
ror r.  The  West  Virginia  Oil  &  Oil 
Land  Co.,  defendant  below  and 
plaintiff  in  error.  On  writ  of  error 
to  the  circuit  court  of  Ritchie. 
"It  is  hereby  stipulated  and  agreed 
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on  the  part  and  behalf  of  the  parties 
in  the  above  entitled  cause  that  the 
writ  of  error  issued  and  pending 
therein  be  dismissed  agpreed;  and  that 
an  order  to  that  effect  be  entered  at 
the  first  sitting  of  this  court  and  this 
court  is  hereby  requested  to  grant  and 
cause  to  be  entered  such  order. 

''West  Virginia  Oil  &  Oil  Land  Co., 
President  and  chief  executive  of- 
ficer thereof. 

"Charles  D.  Colman. 
''Parkersburg,    W.    Va.,  February,  29, 

1884." 

Oolman  r.  Oil  Co.,  25  W.  Va.  148. 

IV.  Stlpnlatioii  Admittiiig  Facts. 
''It  is  agreed  by  and  between  the  at- 
torneys for  the  plaintiff  and  the  de- 
fendants, in  the  above  entitled  cause, 
that  the  record  of  a  certain  deed,  made 
by  the  said  Louis  J.  Brush  to  one 
George  F.  Brew,  for  the  premises  in 
question,  shall  be  admitted  in  evi- 
dence on  the  trial  oi  the  above  cause 
without  proof  of  the  execution  of  the 
original,  if  either  party  desires  so  to 
introduce  the  same/'  Nelson  v.  Brush, 
22  Fla.  374. 

V.  Stipulation  That  Judgment  in  One 

Case  Stand  for  Judgment  in  An- 
other. 

(Court  and  title.) 

"Whereas,  There  is  a  case  pending 
between  one  J.  Q.  Howey  and  the  de- 
fendant, £.  H.  Edwards,  in  the  same 
eourt,  before  the  same  justice,  involv- 
ing the  same  questions,  as  to  the  right 
of  said  Howey  'who,  with  said  Cary, 
plaintiff  herein,  claims  to  be  co-surety 
of  the  said  Edwards,'  to  compel  con- 
tribution of  and  from  the  said  Ed- 
wards, for  an  amount  paid  by  them  on 
a  judgment  in  favor  of  J.  V.  Pierce, 
and  against  said  Howey  and  Carey, 
rendered  by  W.  P.  Talbot,  Esq.,  J.  P., 
and  accounting,  by  said  Edwards,  of 
certain  moneys,  received  by  him,  pro- 
ceeds of  property  claimed  to  apply  on 
said   debt: 

"Now  it  is  hereby  expressly  agreed 
and  stipulated,  by  and  between  the 
parties  to  this,  the  above-entitled  suit, 
that  whatever  judgment  shall  be  re- 
covered against  said  Edwards  in  the 
said  action  of  Howey  v.  Edwards,  shall 
be  entered  and  shall  stand  as  the  judg- 
ment in  this  case,  without  any  trial  in 
this  case,  or  any  other  evidence  as  to 
amount  than  the  judgment  in  the  case 
of  Howey  v.  Edwards;  provided,  that 


said  case  shall  be  tried  upon  its  mer- 
its; excepting,  also,  the  coats,  which 
sheill  be  taxed,  in  either  case,  the  same 
as  if  this  stipulation  had  not  been 
made."   Edwards  v,  Cary,  20  Kan.  414. 

VI.  Stifmlation  Striking  Out  Cknm- 
teiclaim. 
(Title  of  cause.)  "It  is  hereby 
stipulated  and  agreed,  by  and  between 
the  respective  parties,  that  the  conn- 
terdaim  set  up  in  the  defendants'  an- 
swer, in  this  action,  be  withdrawn,  and 
stricken  out  of  the  answer,  without 
prejudice  to  defendant's  right  to  main- 
tain an  action  thereon  against  the 
plaintiffs,  and  the  same  is  not  to  be 
affected  by  the  future  litigation  of  this 
action.  Bated  April  10,  1865.**  Fos- 
ter V.  Milliner,  50  Barb.  (N.  Y.)  385. 

STOCKHOIJ>EBS*  SUITS. 

L  Statements  of  Bill  by  Minority 
StockholdezB  To  Enjoin  Pooling, 
1174 

n.  statement  by  Minority  of  Oxosb 
Mismanagement^  1176 

CBOSS-BEFERENCE : 
Winding  Up  Coeporations  : 
Oomplaint,  Action  by  Stockholder  To 
Wind  Up  Corporation. 

L  Statements  of  Bill  by  Minozity 
Stockholders  of  Unfair  Man- 
agement, and  To  Enjoin  Pool- 
ing in  Interest  of  MivJority. 

The  complainants  in  the  bill  repre- 
sent that  they  were  the  owners  of 
203.5  shares  of  the  capital  stock  of  the 
American  Glucose  Company,  a  corpor- 
ation organized  under  the  laws  of  the 
state  of  New  Jersey,  with  its  general 
offices  in  Buffalo,  New  York,  and  of- 
fice situate,  and  plant  and  property 
operated,  in  Peoria,  Illinois;  that  such 
shares  of  stock  are  represented  by  a 
certificate  issued  to  said  Harding,  July 
1,  1885;  that  the  Chicago  Beal-Estate 
Loan  &  Trust  Company  is  the  equitable 
owner  of  said  stock  as  pledgee  for  the 
security  of  a  loan,  but  that  said  Hard- 
ing  is  the  owner  thereof,  subject  to  the 
rights  of  said  pledgee;  that  the  capi- 
tal stock  of  the  American  Glucose 
Company  is  $1,500,000,  the  shares  be- 
ing $100  each,  but  the  original  issue 
of  said  stock  (of  which  the  present 
certificate  represents  the  redneed  is- 
sue) made  the  said  shares  of  said 
Harding  2,035  in  number^  and  of  the 
par  value  of  $203,500,  instead  of  $20,- 
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S50;  ihki  Harding^  paid  in  property 
$203,500  for  the  origiiial  stoek;  that, 
by  reason  of  these  facta,  orators  be- 
came, and  now  are,  the  owners  of  one 
sixty-second  part  of  the  entire  cap- 
ital stock  of  the  said  American  Glu- 
cose Company,  if  all  of  the  stock  had 
been  issued  but  about  $400,000  of  it 
never  was  issued,  but  is  owned  by  the 
corporation  itself;  that  the  American 
Glucose  Company  has,  for  many  years 
past,  been  engaged  in  the  manufac- 
ture and  sale  of  glucose  and  grape  su- 
gar in  Peoria;  that  the  management 
during  that  period  has  been  in  the 
hands  of  the  said  Cicero  J.  Hamlin, 
late  president,  and  his  two  sons,  Wil- 
liam and  Harry  Hamlin,  and  the  board 
of  directors  have  been  and  are  now 
controlled  by  said  Hamlin  and  sons; 
that  your  orators  are  unable  to  give  a 
detailed  statement  of  the  management 
and  administration  of  the  affairs  of  the 
company,  because  the  details  thereof 
have  been  and  are  persistently,  wilful- 
ly, and  fraudulently  concealed  by  the 
said  Hamlins  and  their  co-defendants 
from  your  orators;  that  the  defendants 
have  fraudulently  manipulated  and  con- 
trolled the  board  of  directors  of  said 
company,  and  conducted  the  affairs  and 
business  thereof  fraudulently,  for  their 
own  interest  and  profit,  and  in  gross 
disregard  of  the  interest  of  your  ora- 
tors as  stockholders,  and  have  fraud- 
ulently paid,  and  still  pay,  enormous 
salaries  to  themselves  and  others  in  the 
business  of  said  company,  and^  by 
these  and  other  fraudulent  expenditures 
and  practices,  have  diverted  to  their 
own  use  the  profits  of  said  business, 
and  prevented  the  payment  to  your  ora- 
tors of  such  dividends  as  they  were 
entitled  to  receive;  that,  during  that 
entire  period,  said  Hamlins  and  said 
defendants  have  fraudulently  eon- 
trolled,  and  still  fraudulently  oontrol, 
all  the  capital  stock  of  said  company,  ex- 
cept that  owned  by  your  orators,  and  a 
few  hundred  dollars  of  stock  owned  by 
minority  stockholders;  that  your  orators 
file  this  bill,  not  only  in  their  own  be- 
half, but  also  on  behalf  of  all  other 
stockholders  similarly  situated,  who 
may  see  fit  to  come  into  this  suit  and 
join  therein;  that  said  fraudulent  sal- 
aries paid  have  been  more  than  ten 
times  the  value  of  the  services  ren- 
dered, and  said  sums  so  diverted  have 
amounted  to  the  sum  of  $100,000  a 
year  during  that  period,  and  thereby 


yoMT  orators  have  been  greatly  de- 
frauded and  injured.  The  bill  furtner 
represents  that  a  giant  pool,  trust,  or 
combine  has  been  recently  formed,  for 
the  purpose  of  unlawfully  regulating 
and  fixing  the  price  of  glucose  and 
grape  sugar,  being  articles  of  mer- 
chahdise  and  commodities  manufactured 
and  sold  throughout  the  .United  States 
and  in  this  country. 

(The  bill  is  further  set  out  at  length 
in  the  report  but  is  too  long  for  in- 
sertion here.  It  particularly  sets  out 
the  purpose  to  fraudulently  transfer  to 
the  parties  forming  the  pool,  the  plant 
and  property  of  the  corporation,  to  the 
injury  of  the  minority  of  stockholders, 
by  which  transaction  ''large  sums  as 
a  bonus  for  such  unlawful  and  fraud- 
ulent sale  go  to  them  [the  holders  of 
the  majority  of  stock]  individually, 
and  none  of  which  will  accrue  to  the 
benefit  of  your  orators  or  the  other 
stockholders  of  said  company,  or  to  the 
said  company,  and  your  orators,  if  pos- 
sible, are  to  be  frozen  out  and  de- 
frauded by  the  carrying  out  of  said 
contract  of  sale,''  etc.) 

The  prayer  of  relief  is  as  follows: 
"To  the  end,  therefore,  that  your 
orators  may  have  equity  in  the  prem- 
ises; and  that^  the  American  Glucose 
Company,  Cicero  J.  Hamlin,  William 
Hamlin,  Harry  Hamlin,  Joseph  Fir- 
menich,  George  Firmenich,  C.  H.  Mat- 
thieson,  F.  O.  Matthieson,  the  officers, 
directors,  and  stockholders  of  the 
American  Glucose  Company,  the  un- 
known owners  or  holders  of  the  option 
given  by  the  president  of  the  Amer- 
ican Glucose  Company  for  the  sale  of 
the  plant  in  Peoria,  the  unknown  per- 
sons having  any  interest  in  said  option 
or  under  it,  all  of  whom  are  made 
parties  defendants,  may  be  duly^  sum- 
moned to  answer  (but  not  under' oath, 
their  oaths  being  waived);  that  there 
may  be  an  accounting,  under  the  order 
of  the  court;  and  that  your  orators 
may  have  decreed  to  them  such  divi- 
dends or  sums  as  they  may  be  found 
entitled  to  as  stockholders  of  said 
stock;  and  to  the  end  that  all  of  the 
said  defendants  and  agents  may  be  re- 
strained and  enjoined  from  closing  up 
the  business  of  manufacturing  glucose 
and  grape  sugar,  and  such  other  busi- 
ness as  said  American  Glucose  Com- 
pany has  hitherto  engaged  in  in  the 
city  of  Peoria,  and  from  changing  the 
business,   and   from   relinquishing  this 
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branch  of  the  business  and  from  carry- 
ing out  in  any  way  said  option  for 
sale  or  transfer  of  said  property,  or 
any  part  thereof,  and  from  aiding  or 
assisting  any  of  the  said  acts,  and  from 
selling  or  transferring  the  said  plant 
to  any  pool,  trust,  or  combine,  or  any 
association,  corporation,  or  individual, 
in  violation  of  the  laws  of  Illinois,  or 
to  any  person,  or  corporation  or  pool, 
or  trust,  or  association,  etc.,  to  enable 
them  to  regulate  or  fix  the  price  of 
glucose,  or  grape  sugar,  or  by-products, 
or  to  fix  the  amount  to  be  manufactured 
of  same,  and  from  any  other  violations 
of  said  acts  of  the  general  assembly 
of  Illinois,  approved  June  11,  1891, 
and  amended  in  1897,  and  also  act  ap- 
proved June  20,  1893;  and  that  a  re- 
ceiver may  be  appointed  of  the  said 
American  Glucose  Company  to  take 
charge  of  and  protect  and  prenerve  its 
plant  and  property,  and  manage  same, 
under  the  orders  of  this  court;  and  that 
such  injunction  may  be  made  perpet- 
ual; and  to  the  end  that  your  orators 
may  have  such  other  and  further  and 
different  relief  in  the  premises  as  equity 
may  require."  Harding  v.  American 
Glucose  Co.,  182  111.  551,  55  N.  B.  577, 
64  L.  B.  A.  738,  746. 

n.  statement  of  Allegatioiis  by  Minor- 
ity of  Gross  Miflmanagement. 

^^The  petitioners  alleged  that  the 
Webbs  voted  enormous  and  exorbitant 
salaries  to  each  other,  and  voted  and 
paid  over  to  S.  J.  Webb  and  to  Webb 
&  Bro.  large  sums  of  money  by  way 
of  royalties  for  the  use  of  so-called 
improvements,  which  allowances  were 
unauthorized  and  unjustifiable  under  the 
charter,  but  were  grossly  excessive;  and 
that  all  this  was  done  for  the  sole 
purpose  of  absorbing  the  revenues  of 
tlie  company  and  defrauding  the  pe- 
titioners. They  alleged,  further,  that 
the  Webbs  were  holders  of  a  majority 
of  the  stock  of  the  company,  and  had 
the  management  of  its  affairs  entirely 
in  their  own  hands,  as  well  as  all  the 
funds  of  the  company,  and  were  so 
conducting  the  business  of  the  company 
as  to  divert  to  themselves  all  the 
profits  of  the  company,  which  were 
large,  and  so  as  to  defraud  the  peti- 
tioners of  their  rights,  all  of  whieh 
amounted  to  gross  mismanagement  of 
the  affairs  of  the  company  and  made 
the  appointment  of  a  receiver  neces- 
sary.   Crichton-  V.  Webb  Press  Co.,  113 


La.   167,  36  So.   926,   67   L.   B.   A.   76, 

82. 
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I.    Notice  of  Motiou;  1176 

A.  To  Strike  Out  CounU,  1176 

B.  To  Strike  Out  Plea,  1176 

C.  To  Strike  Out  Irrelevant  Answer, 

1177 

D.  To  Strike  Out  Irrelevant  or  Be- 

dundant  Matter,  1177 

IL    Order  Striking  Ont^  1177 

A.  Counts,  1177 

B.  JPlea,  1177 

C.  Irrelevant  Answer^  1177 

D.  Irrelevant  or  Bedundani    Matter, 

1177 

CROSS-REFERENCE: 
Frivolous  and  Sham  Pleadings: 

Affidavit  To  Strike  Out  Sham  Plea; 

Notice  of  Motion  To  Strike  Out  Sham 
Plea; 

Notice  6i  Motion  To  Strike  Out  Sham 
Answer; 

Notice  of  Motion  To  Strike  Out  One 
Defense  as  Sham,  and  for  Judg- 
ment on  Other  as  Frivolous; 

Order  Striking  Out  Sham  Pleading. 

L    Notice  of  lS6tion8. 

A.  Notice  of  Motion  To  Strike  Qui 
Counts. 

Sir:  Please  to  take  notice  that  npon 
the  affidavit,  with  a  copy  whereof  yoo 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 

held   at   the  in  the    city    of 

,    on    the    first    Tuesday    of 

next,*    that   the    (third    and 


fourth)  counts  of  the  plaintiff's  dec- 
laration in  this  cause  be  stricken  out 
of  said  declaration,  as  superfluous  (with 
costs).  Dated,  etc  Burr.  App.  207, 
§406. 

B.    Nofiee  of  Mction  To  SMke  Out 

Plea. 
(As  in  I,  A,  to  the  *«  and  then  as 
follows):  that  the  plea  of  (speeifying 
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the  plea)  pleaded  hy  the  defendant  in 
this  cause,  be  stricken  out  as  talae  (or 

frivolous),  with  costs.    Dated , 

18 .    Burr.  App.  209,  §411. 

C.  Notice  of  Motion  To  Strike  Out 
Irrelevant  Answer, 

Please  take  notiee  that  on  (the  affi* 
davit  herewith  served,  and)  the  plead- 
ings in  this  action,  the  nndersiipied  will 
move  the  court,  at  a  special  term  to  t>e 

held  at ^  on  the day 

of ,  18—,  at  o'clock 


in  the 


-noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  to  strike 
out  the  answer  herein  as  irrelevant; 
or  for  such  other  relief  as  may  be  jut 
(with  costs).     2  Abb.  Forms  214. 

D.    Tfotiee  of  Motion  To  Strike  On! 
Irrelevani  or  Bedvndani  Mat' 
ter. 
Please  take  notice  that  on  (the  affi- 
davit  herewith  served,  and)  the  plead- 
ings in  this  action,  the  undersigned  will 
move  the  court,  at  a  special  term  to 

be  held  at  — — ^    on  the  

day  of  ,    18 — ,    at    


o'clock  in  the 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard,  to 
strike  ou  all  of  the  third  paragraph  of 
the  complaint  (or  answer)  herein,  and 
so  much  of  the  fifth  paragraph  as  is 

contained  between  the  word  

and  the  word  — — ^  (or  so  much 
thereof   as   10  contained   between    the 

word  in  folio  ,  and 

the  word  in  folio  ), 

both  inclusive,  as  irrelevant  or  redun- 
dant; or  for  such  other  relief  as  may 
be  just  (with  costs).  2  Abb.  Forms 
211. 

n.    Ordon  Btriking  Out. 

A.  Order  Ta  Strike  Out  Cotffite. 

On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered  that 
the  (third  and  fourth)  counts  of  the 
plaintiff's  declaration  in  this  cause  be, 
and  the  same  are  hereby  stricken  out 
of  said  declaration  (with  ten  dollars 
costs  to  be  paid  by  the  plaintiil).  Burr. 
App.  450,  |909. 

B.  Order  To  Strike  Out  Plea, 

On  reading  and  filing  affidavit  of 
service  of  notiee  of  motion  in  this 
cause,  and  on  motion  of  I.  J.,  of  coun- 
sel for  the  plaintiff  (no  one  appearing 
to  oppose),  ordered  that  the  defend- 
ant's plea  of  (specifying  it)  in  this 
cause  be  ttrieken  out  as  &l8e,  with  ten 


dollars  costs,  to  be  paid  by  the  said 
defendant.     Burr.  App.  457,  £910. 

G.  Order  on  Motion  To  Strike  OiU 
Irrelevant  Anewer, 

(Recitals  as  in  11,  B.) 

Ordered  that  the  answer  (of  the  de- 
fendant Y.  Z.)  in  this  action  be  stricken 

out  as  irrelevant,  with dollars 

costs  to  plaintiff.    2  Abb.  Forms  214. 

D.  Order  on  Motion  To  Strike  Out 
Irrelevant  or  Bedundant  Matter, 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  R 
for  the  (defendant),  and  after  hearing 
S.  T.  in  opposition  thereto  (or  and  on 
proof  of  due  service  of  notice  of  the 
motion,  and  no  one  appearing  in  oppo- 
sition thereto): 

Ordered  that  the  matter  contained  in 
the  (complaint)  in  this  action,  from 
the  word  ''and*"  in  folio  10  thereof, 
to  the  word  ** plaintiff"  in  folio  21, 
be  stricken  out  as  redundant  (or  irrel- 
evant); and  that  as  to  the  matter 
contained  in  the  second  paragraph,  said 
motion  be  denied.     2  Abb.  Forms  212. 


SUBJECTS  OF  AOTIOK. 

'  CBOSS-REFEBENCE : 

JuRisDicnoK: 
Demurrer  for  Want  of  Jurisdiction  as 

to  Subject; 
Answer,  No  Jurisdiction  of  the  Sub- 
ject. 
SUBMISSION  OF  CfONTBOVERSY.— 
See  Arbitration. 
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I.    Subpoena  1178 

IL    Subpoena  Duces  Temim,  1178 

in.    Subpoena  Ticket^  117S 

IV.  Subpoena  Ticket^  Duces  Tecum, 
1178 

V.  Subpoena  on  Writ  of  Inaiiiry,  117*8 

VI.  Subpoena  Ticket  on  Wilt  of  Jn- 

q^qirj,  1179 
VIL    Subpoena  on  Beference,  1179 
vm.    Subpoena  Ticket  on  Beference^ 

1179 

OBOSS-BEFEBENOBS: 
Bankruptcy: 

Summons  to  Witness. 
Coroner's  Inquest: 

Subpoena  for  WitneflS. 
Depositions: 
Subpoena  Pursuant  to  Letters  Bog- 
atory. 
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DiSCJOVEBY: 

Summons   (Subpoena)    to    Party    To 
Attend  Examination. 
Interstate  Couueecr  CoftMissioN: 

Subpoena. 
Peocess : 

Subpoena  Ad  Respondendum. 

I.    Subpoena  for  Oircnit. 

The  (people  of  the)  state  of  '    ^ 

to  E.   It.,  M.   N.,  etc,   (naming  the 
witnesses),  greeting: 
We  command  you,  that  all.  and  sin- 
gular business  and  excuses  being  laid 
aside,  you  and  each  of  you  appear  and 
attend    before     our    justices    of    our 

court,  circuit  judges,  or  some 

or  one  of  them,  at  a court,  to 

be   held   in   and   for   the     (city    and) 
county  of  ,  at  the  ,  in 


the  said  city,  on  the 
of  next,  at 


Monday 
0  'clock 


in  the  forenoon,  to  testify  and  give  evi- 
dence in  a  certain  cause  now  pending 

in  the  court,  then  a^d  there 

to  be  tried,  between  A.  B.,  plaintiff, 
and  0.  D.,  defendant,  of  a  plea  of 
(trespass  on  the  case),  on  the  part  of 
the  (plaintiff).  And  for  a  failure  to 
attend,  you  will  be  deemed  guilty  of 
a  contempt  of  court,  and  liable  to  pay 
all  loss  and  damage  sustained  thereby 
to   the   party   aggrieved,    and    forfeit 

dollars    in    addition    thereto. 

Witness,  ■,  esquire,  our  (chief 

justice),    at   the   in   the   city 

of  ,  the  Monday  of 

•,  in  the  year  of  our  Lord  one 


■>,  clerks. 


thousand  eight  hundred  and 

f  — — 
B.  p.,  attorney. 
Burr.  App.  480,  §977. 

XL    Subpoena  Duces  TecnnL 

The  (people  of  the)  state  of  New  York, 

to  M.  N.,  greeting: 

We  command  you,  that  all  business 
and  excuses  being  laid  aside,  you  ap- 
pear and  attend  before  our  justices  of 
our  supreme  court,  circuit  judges,  or 
some  or  one  of  them,  at  a  circuit  court, 
to  be  held  at  the  (court  house)  in  the 

(town)    of  ,   in   and   for   the 

county  of ,  on  the day 

of  next,  to  testify  and  give 

evidence  in  a  certain  cause,  now  pend- 
ing in   the  court,   then   and 

there  to  be  tried,  between  A.  B.,  plain- 
tiff, and  O.  D.,  defendant,  of  a  plea  of 
(trespass  on  the  case)  on  the  part  of 
the  (plaintiff).  And  that  you  bring 
with  you,  and  then  and  there  produce 


a  certain  paper  writing  (or  deed,  er 
agreement,  or  book,  as  it  may  be),  pur- 
porting to  be  (here  describe  the  instm- 
ment  or  book  as  near  as  may  be,  with 
ticable),  now  in  your  custody,  and  all 
other  deeds,  evidences,  and  writings, 
which  you  have  in  your  enstody  or 
the  date,  and  other  particulars,  if  prae- 
power,  concerning  the  premises.  And 
for  a  failure,  etc.  (as  in  the  eonunon 
subpoena  to  the  end).  Burr.  App.  481, 
§97d. 

m.    Sobpoena  Ticket  for  tlie  Olxciiit 

By  virtue  of  a  writ  of  subpoena,  to 
you  directed  and  herewith  shown,  you 
are  commanded,  that  all  business  and 
excuses  being  laid  aside,  you  be  and 
appear  before  the  justices  of  the  sa- 
preme  eourt,  circuit  judges,  or  some  or 
one  of  them,  at  a  circuit  eourt,  to  be 
held,  etc.  (as  in  the  subpoena, 
I),  at  ten  o'clock  in  the  fore- 
noon, to  testify  and  give  evidence,  in 
a  certain  cause  now  pending  in  the 
supreme  court,  then  and  there  to  be 
tried,  between  A.  B.,  plaintiff,  and  C. 
D.,  defendant,  in  a  plea  of  (as  in  sub- 
poena) on  the  part  of  the  plaintiff  (or 
defendant).  And  for  a  failure  to  at- 
tend, you  will  be  deemed  guOty  of  a 
contempt  of  court,  and  liable  to  pay 
all  loss  and  damages  sustained  therebv 
to  the  party  aggrieved,  and  forfeit 
dollars  in  addition  thereto. 

Dated  the  day  of . 

18 


By  the  court. 

E.  F.,  attorney. 
To  I.  J. 
Burr.  App.  482,  {981. 
Note  J— In  some  jurisdictions  it  is  th« 
practice  to  give  a  copy  of  the    sub- 
poena. 

IV.    Subpoena  Ticket  Dooes  Teemn. 

(Same  as  last  form,  with  the  excep- 
tion of  the  "duces  tecum''  clause  in 
the  proper  place.  See  the  subpoena 
duces  tecum,  n.    Burr.  App.  482,  §982. 

▼.    Subpoena  on  W!rit  of  Iiiqiiiiy  Be> 

fore  tbe  Sheriff. 
The  (i>eople  of  the)  state  of  New  York, 

to  K.   L.,  M.   N.,  etc.   (naming  th« 

witnesses),  greeting: 

We  command  you.  that  all  business 
and  excuses  being  laid  aside,  you  and 
each  of  you,  appear  and  attend  before 
the   sheriff  of  the    (city  and)    county 

of ,  at  his  office  in  tbe 

of  the  city  of ,  on  the 


day   of 


next,  at  six   o^doA 


See  "How  To  Use  This  Volume,"  Introduction,  page  ▼. 


SUBROGATION 


1179 


in  tli&  afternoon,  to  testify  and  ^ve 
evidenee  in  a  certain  cause  now  pend- 
ing in  our  court  of  

before  our  (justices)  thereof,  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant 
(of  a  plea  of  trespass  on  the  case)  (or 
as  the  action  is)  on  the  part  of  the 
plaintiff  (or,  '' defendant, "  as  the  case 
may  be),  on  which  a  writ  of  inquiry 
of  damages  has  been  issued  to  the  said 
sheriff,  and  is  then  and  there  in  due 
form  of  law  to  be  executed.  And  this 
you  are  in  no  wise  to  omit,  under  the 
penalty  upon  each  of  you,  of  — — 
dollars. 

Witness. ,  esquire,  our  (chief 


in  the  city 
day    of 


justice),  at  the  - 

of    ,    the 

,   in   the   year    one    thousand 

eight  hundred  and  ■ 

^  ■  ,  clerks. 

E.  F.,  attorney. 
Burr.  App.  478,  S»72. 

VL  Subpoena  Ticket  on  HMt  of  In- 
quiry. 
By  virtue  of  a  writ  of  subpoena,  to 
you  directed  and  herewith  shown,  you 
are  commanded,  that  all  business  and 
excuses  being  laid  aside,  you  appear 
and   attend   before  the   sheriff   of   the 

(city  and)  county  of at  (the 

jail  ofiice  in  the  said  county),  on  the 
day  of  ,  at 


o'clock  in  the 


noon,  to  testify 


in    a   certain    cause   now   pending   un 

determined  in  the    court    of 

-,  then  and   there  to  be   tried 


upon  a  writ  of  inquiry,  between  A.  B., 
plaintiffy  and  C.  D.,  defendant,  in  a 
plea  of  (trespass  on  the  case)  on  the 
part  of  the  plaintiff  (or  defendant)  and 
for  a  failure  to  attend,  you  will  be 
deemed  guilty  of  a  contempt  of  court, 
and  liable  to  pay  all  loss  and  damage 
sustained  thereby  to  the  party  ag- 
grieved, and  forfeit dollars  in 

addition  thereto. 

Dated  the  day  of  , 

18 . 

By  the  court. 

E.  P.,  attorney. 
To  I.  J. 

Burr.  App.  481,  §980. 

vn.    Snbpoena  on  Beference. 

The  (people  of  the)  state  of  New  York, 

to  K.  L.  and  M.  N.,  etc.  (naming  the 

witnesses),  greeting: 

We  command  you,  that  all  business 

and  excuses  being  laid  aside,  you  (and 

each  of  you)  appear  and  attend  before 


the  referees  appointed  by  our  — — 

court  of  ,  on  the  ■  day 

of  next,   at   four   o'clock    in 

the  afternoon,  at  (here  specify  the 
place)  to  testify  and  give  evidence  in 
a  certain  cause  now  pending  in  the  said 
court,  and  then  and  there  to  be  tried 
between  A.  B.,  plaintiff,  and  G.  D.,  de- 
fendant, on  the  part  of  the  plaintiff 
(or  defendant).  And  for  a  failure  to 
attend,  you  will  be  deemed  guilty  of 
a  contempt  of  court,  and  liable  to  pay 
all  loss  and  damage  sustained  thereby 
to  the    party    aggrieved,    and    forfeit 

dollars   in    addition    thereta 

Witness,  etc.  (teste  in  the  usual  form). 

,  ,  clerks. 

E.  P.,  attorney. 

Burr.  App.  480,  §976. 

VIIL  Subpoena  Ticket  for  Appearance 
Before  Referee. 
By  virtue  of  a  writ  of  subpoena,  to 
you  directed  and  herewith  shown,  you 
are  commanded,  that  all  business  and 
excuses  being  laid  aside,  you  appear 
and  attend  in  your  proper  person,  be- 
fore   the    referees    appointed     by     the 

court,    at    (here     name     the 

place),  on  the day  of  — — 


at 


o  'dock    in    the 


noon,  to  testify  and  give  evidence,  in  a 
certain  cause  now  pending  in  the  said 
supreme  court,  then  and  there  to  be 
tried,  between  A.  B.,  plaintiff,  and  0.  D., 
defendant,  in  a  plea  of  (trespass  on 
the  ease)  on  the  part  of  the  (defend- 
ant). And  for  a  failure  to  attend,  you 
will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and 
damages  sustained  thereby  to  the  party 

aggrieved,  and  forfeit  dollan 

in   addition  thereto. 

Dated  the day  of  , 

18 . 

By  the  court. 
To  I.  J,  *  G.  H.,  attorney. 

Burr.  App.  482,  ff983. 


SUBBOOATIOK. 

L    Comiilaint  by  Fire  Insurance  Com' 
pany  To  Be  Subrogated,  1179 

n.    Complaint  by  Vendor  of  Land  Sub- 
ject to  Mortgage,  11<80 

m.     Complaint  by   Purchaser   Where 
Foreclosure  Was  Set  Aside,  1181 

I.    Complaint  by  Fire  Insurance  Com- 
pany To  Be  Subrogated  to  In- 
surer's Bi^ts^  by  Statute. 
'<  Plaintiff   aUeges  that   the    T.    A. 
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Miller  Lumber  Company  is  and  at  all 
times  herein  stated  was  a  corporation 
duly  organized  and  existing  by  law. 
That  plaintiff  Lumbermen's  Mutual  In- 
surance Company  is,  and  at  all  times 
herein  stated  was,  a  -corporation  duly 
organized  and  existing  by  virtue  of 
the  laws  of  the  State  of  IHinois  and 
eng&ged  in  the  business  of  insuring 
property  owners  against  loss  or  dam- 
age by  fire.  That  defendant,  Kansas 
City,  Fort  Scott  and  Memphis  Bailroad 
Company,  is,  and  at  all  times  herein- 
after stated  was,  a  corporation,  and 
was  engaged  in  operating  a  railroad 
through  the  town  of  Ash  Grove,  in  the 
State  of  Missouri,  and  was  using  and 
operating  thereon  steam  engines  and 
locomotives. 

''That  ^t  the  time  of  the  issuing  of 
the  policy  of  insurance,  hereinafter 
mentioned,  and  on  the  5th  day  of  Aprii, 
1894,  the  T.  A.  Miller  Lumber  Com- 
pany was  the  owner  of  a  certain  stock 
of  lumber,  lath,  shingles,  sash,  doors 
and  other  stock  such  as  is  usually  kept 
for  sale  in  country  lumber  yards,  also 
of  a  certain  brick  office  building  and 
certain  office  furniture  and  fixtures 
therein  contained,  and  also  of  certain 
lumber  sheds,  all  situated  on  lots  2, 
3,  4,  5,  in  Brok  and  Balph  Watkin's 
Railroad  Addition  to  the  town  of  Ash 
Grove,  Missouri.  That  on  the  13th  day 
of  December,  1893,  in  consideration  of 
a  certain  premium  to  it  paid  by  said 
T.  A.  Miller  Lumber  Company,  the 
Lumbermen's  Mutual  Insurance  Com- 
pany issued  to  said  T.  A.  Miller  Lum- 
ber Company  a  certain  policy  of  in- 
surance, insuring  it  against  loss  or 
damage  by  fire  to  the  property  herein- 
before specified,  for  the  period  of  one 
year .  from  said  date,  to  the  amounts 
and  as  follows:  $2,000  on  said  described 
stock  of  lumber;  $250  on  said  described 
brick  office  building  and  the  furniture 
and  fixtures  therein  contained,  and  $250 
on  said  described  lumber  sheds. 

''That  on  the  6th  day  of  April,  1893, 
and  while  said  policy  of  insurance  was 
in  full  force  and  effect,  the  said  stock 
of  lumber,  laths,  shingles,  sash,  doors 
and  other  stock  in  trade,  being  of  the 
reasonable  cash  value  of  $2,517.24,  was 
wholly  destroyed  by  fire,  and  said  brick 
office  building  was  damaged  by  fire  to 
the  amount  of  $150,  and  said  lumber 
sheds,  being  at  the  time  of  the  rea- 
sonable cash  value  of  $395.60,  were 
wholly  destroyed  by  fire. 


"That  the  fire  which  destroyed  and 
damaged  said  property  was  eommonl- 
cated  thereto  by  a  locomotive  engine 
being  used  by  defendant  upon  its  said 
railroad. 

"That  by  reason  of  said  fire  said 
Lumbermen's  Mutual  Insurance  Com- 
pany became  liable  to  pay  to  said  T. 
A.  Miller  Lumber  Company  the  ram 
of  $2,400,  and  by  virtue  of  the  terms 
of  said  policy  of  insurance,  which  sum 
said  Lumbermen's  Mutual  Insuranee 
Company  has  long  since  paid.  That 
upon  the  payment  of  said  sum  the  said 
Lumbermen's  Mutual  Insuranee  Com- 
pany became  find  was  subrogated  to  all 
the  rights  of  the  said  T.  A.  Miller 
Lumber  Company  against  said  defend- 
ant for  the  recovery  of  said  sum  of 
money,  twenty-four  hundred  dollars,  by 
reason  of  the  destruction  of  said  prop- 
erty by  fire,  communicated  thereto  by 
a  locomotive  engine  of  defendant  aa 
aforesaid. 

"That  by  reason  of  all  the  premises 
aforesaid,  an  action  has  accrued  to 
plaintiff  against  defendant,  and  plain- 
tiff alleges  that  it  has  sustained  dam- 
ages in  the  sum  of  $3,013.42,  for  which 
it  asks  judgment,  and  for  costs."  Lum- 
bermen's M.  Ins.  Co.  V,  Kansas  City, 
etc.  B.  Co.,  149  Mo.  165,  50  S.  W.  281. 

n.  Substance  of  Complaint  for  Snb- 
rogation  by  Vendor  of  Land  Sub- 
ject to  Mortffftge,  Compelled  To 
Pay. 

"That,  on  the  20th  day  of  Septem- 
ber, 1861,  the  plaintiff  was  the  owner 
of  certain  lands  in  Ripley  county, 
which  are  described;  that  on  said  day 
he  executed  a  mortgage  of  the  same  to 
Stephen  C.  Prebble,  to  secure  a  cer- 
tain indebtedness,  set  forth  in  the 
mortgage;  that  on  the  20th  day  of 
April,  1864,  the  plaintiff  and  his  wife 
sold  and  conveyed  said  lands  to  Henry 
H.  Wise,  who,  as  a  part  of  the  pur- 
chase money  therefor,  assumed  the  pay- 
ment of  said  indebtedness  set  out  in 
the  mortgage  to  Prebble,  which  agree- 
ment was  set  forth  in  the  conveyance 
to  Wise;  that  said  Wise,  on  the  31st 
day  of  August,  1864,  sold  and  con- 
veyed said  real  estate  to  Joshua 
Buchanan,  w<ho,  also,  ae  a  part  of 
the  purchase  money,  agreed  to  pay  said 
indebtedness  secured  by  the  mortgage 
of  plaintiff  to  Prebble,  which  agree- 
ment was  inserted  in  the  conveyance 
from  Wise  to  Buchanan;  that  Bnehaa- 
an,  on  the  15th  day  of  DeeeinlMr,  1866^ 
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sold  and  conveyed  said  real  estate  to 
James  M.  Bisk,  tbe  appellant,  and  said 
Bisk  agreed,  as  a  part  of  the  purchase 
money,  to  pay  off  and  satisfy  the  in- 
debtedness secured  by  said  mortgage, 
which  agreement  was  inserted  in  the 
conveyance  he  received  from  Buchanan. 
The  mortgage  and  the  several  convey- 
ances, containing  the  agreements  as 
above  averred,  are  made  exhibits. 

The  plaintiff  further  avers  that,  on 
the  6th  day  of  October,  1875,  Prebble, 
the  mortgagee,  recovered  judgment 
against  the  plaintiff,  in  the  Jennings 
circuit  court,  for  eighty-three  dollars 
and  seventy  cents,  which  was  a  part 
of  the  indebtedness  secured  by  the 
mortgage;  that  the  plaintiff,  on  the 
26th  day  of  May,  1876,  paid  said  judg- 
ment and  the  costs  thereon,  which 
amounts  are  still  due  and  unpaid. 
Prayer  to  be  subrogated  to  the  rights 
of  Prebble  under  the  mortgage,  and 
for  judgment  and  decree  of  foreclos- 
ure," etc.  Risk  v,  Hoffman,  dd*  Ind. 
137. 

in.  Sabataace  of  CknsiiUiiit  for  8nb- 
xogation  by  Pnrchamr,  Whore 
Previoii0  Fozoolosiire  Was  Set 
Aside. 

John  Radley,  in  1SZ9,  being  seized  of 
the  land  in  question,  mortgaged  it  to 
Jesse  L.  Holman,  school  commissioner, 
to  secure  the  payment  of  one  hundred 
dollars,  borrowed  from  the  school  fund, 
with  interest.  In  default  of  payment, 
the  school  eommissioner,  in  1842,  sold 
the  land  at  public  sale,  to  pay  the  debt. 
James  Knir  became  the  purchaser  of 
the  land  at  this  sale.'  In  1848,  Muir 
sold  and  conveyed  the  land  to  John 
Mulkn,  with  covenants  of  warranty. 
Mullen  took  possession  of  the  land  and 
made  lasting  and  valuable  improve- 
ments thereon.  In  1862,  the  heirs  of 
James  Badley,  who  had  died  in  the  mean- 
time, brought  suit  against  Mullen  to 
obtain  possession  of  the  land.  In  this 
suit  the  sale  made  by  Holman  to  James 
Muir  was  declared  void  for  want  of 
proper  notice,  and,  in  1864,  the  Bad- 
ley  heirs  recovered  judgment  and  ob- 
tained possession  of  the  land  against 
Mullen,  who  then  sued  the  appellants 
as  heirs  at  law  of  James  Muir  on  the 
covenants  of  warranty  in  the  deed  of 
James  Muir  to  him,  and  recovered  judg- 
ment against  them,  which  they  paid. 
The  Badley  heirs  then  conveyed  the 
land  to  John  G.  Berkshire,  and  Berk- 
Bhire  to  Oeorge  W.  Hnnter,  who  now 


claims  to  be  the  owner,  of  all  of  which 
proceedings  Berkshire  and  Hunter  had 
notice.    Muir  v.  Berkshire,  52  Ind.  149. 

SUBSOBIPnOKS. 

CB08SBEFEBENCE8: 
Bonds: 
Complaint   on   Bond   for  AeeiMUitiBg 
of  Subscription  Agent. 
CoRPoaATiONS : 
Complaint  by  Corporation  on  Stock 
Subscription  (a),  (b). 

Complaint,  an  Subscripllion  to  FubUe 
Object. 

(I.  For  averment  of  incorporations, 
see  OOiporatioiis.) 

II.    That  the  plaintiffs,  in  the  month 

of   ,    18 ,   were   erecting   a 

building  at  ,  for  the  purposes 

of  (an  academy). 

m.  That  the  defendants  and  others 
were  desirous  that  the  building  should 
be  completed,  and  requested  that  the 
plaintiffs  should  complete  the  same, 
and  for  the  purpose  of  enabling  the 
plaintiffs  to  do  so,  the  defendants  sub- 
scribed and  agreed  to  pay  the  plain- 
tiffs  the   sum   of  dollars,  in 

consideration  of  the  premises,  and  of 
the  like  subscription  and  agreement  of 
other  persons  (or,  in  consideration  of 
which  the  defendants  were  to  receive 

from  the  plaintiffs  shares  of 

the  capital  stock  of  the  plaintiffs). 

IV.  That  upon  the  faith  of  said  sub- 
scription, the  plaintiffs  proceeded  with 
the  erection  of  the  building^  and  ex- 
pended thereon  large  sums  of  money, 
and  incurred  large  liabilities,  and  have 
completed  said  building,  and  otherwise 
duly  performed  all  the  conditions  on 
their  part. 

y.  That  no  part  of  the  defendants' 
subscription  has  been  paid  (except,  etc.) 
1   Abb.  Formp  322. 

SUBSTTTUnOK  OF  ATT0BNE7. 

1    Consent^  1181 
n.    Order,  llg2 
m.    Notice,  11*82 

L    Consent  to  Snbstitiition  of  Another 

Attorney. 

I   hereby    consent     that    I.     B.,    of 

,  esquire,  be  substituted  in  my 

place,    as   attorney    (and    counsel)    for 

the    defendant   in    the  above   entitled 

eause.     Dated,  etc. 

G.  H.,  attorney  for  dsft. 
Burr.  App.  74,  il46a. 
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n.    Order  of  SulMBtltiition  of  Attorney 

On  reading  and  ^Ung  a  consent  in 
writing  signed  by  G.  H.,  esquire,  at- 
torney for  the  above  named  defend* 
ant,  and  on  motion  of  J.  R.,  ordered, 
that  the  said  J.  R.  be  substituted  in 
the  place  of  the  said  G.  H.,  as  at- 
torney for  the  said  (defendant).  Burr. 
App.  452,   i893a. 

m.    Notice  of  Biibstitntion  of  Attor- 
ney. 

Sir — Please  to  take  notice,  that  a 
rule  has  this  day  been  entered,  in  the 
above  entitled  cause,  in  the  office  of 
the  clerk  of  this  court  in  the  city  of 

,  that   I.   B.,   of  \   be 

substituted  in  the  place  and  stead  of 
G.  H.  as  attorney  for  the  above  named 
(defendant).     Dated,  etc. 
Yours,  etc., 
I.  B.,  atty.  for  deft. 
(Besidence.) 
To  E.  P.,  esq.,  atty.  for  pltff. 
Burr.  App.  202,  §391  a. 

SUCCESSIVE  SUITS. 

For  forms  of  former  adjudication,  see 
Bee  Jndioata. 

SUBSTITUTION    OF    PARTIBS.-See 
Officers;  Parties. 

SUMMON  S.-^ee  Process. 


SX7MDAT  Ain>  HOLIDAT& 

I.  Indictment  for  Keeping  Open  Shop 
on  Sunday,  1182 

n.  Indictment  for  Keeping  Open 
Grocery  on  Smiday,  1182 

m.  Indictment  for  Working  on  Son- 
day,  1182 

IV.  Complaint  for  Keeping  Saloon 
Open,  1182 

V.  Indictment  for  Keeping  Open  Boom 

and  Selling  Liquor,  1183 
VX    Indictment  for  Setting  Llqnor  on 

Sunday,   1183 
VIL     Indictment   for    Keeping    Open 

Bowling  Alley  on  Saturday  Eyen- 

Ing,  1183 

CB098-BEFBBENCB: 
Intoxicating  Liquors: 

Indictment,   Selling   Liquor   on    Sun- 
day. 

L    Iiidictment  for  Keeping  Open  Shop 
on  Sunday. 
"Did  keep  open  his  shop,  there  sit- 
uate, for  a  long  time,  to-wit,  for  the 
space  of  one  hour,  for  the  purpose  of 


doing  labor,  business  or  work  therein, 
namely,  selling  goods  and  merchandise 
therein  on  said  Lord's  day,  as  afore- 
said, the  same  not  being  works  of 
necessity  or  charity,  against  the  peace 
of  said  commonwealth,  and  the  form 
of  the  statute  in  such  case  made  and 
provided."  Com.  r.  Lynch,  8  Gray 
(Mass.)  384. 

n.  Indictment  for  Keeping  Open 
Grocery  on  Sunday. 
''The  indictment  charged  that  the 
defendant,  on,  etc.,  at,  etc.,  did  then 
and  there  unlawfully  keep  open  a  gro- 
cery by  then  and  there  permitting  per- 
sons to  enter  said  grocery  and  then 
and  there  to  drink  intoxicating 
liquors."  State  v.  Orabtree,  27  Mo. 
232. 

m.    Indictment  for  WozUng  on  Sun- 
day. 

''William  Schmidt  swears  that  on 
the  13th  day  of  January,  A.  D.  1889, 
which  was  the  first  day  of  the  week, 
commonly  called  Sunday,  Marion  Saur- 
baugh,  who  was  at  that  time  a  person 
over  fourteen  years  of  age,  at  the  eoun* 
ty  of  Allen,  and  in  the  state  of  In- 
diana, was  then  and  there  found  un- 
lawfully at  common  labor,  and  engaged 
in  his  usual  avocation,  to-wit:  Selling 
and  delivering  merchandise  to  sundry 
persons,  and  waiting  on  customers;  and 
was  then  and  there  found  unlawfully  at 
common  labor,  and  following  his  usual 
avocation  on  Sunday,  said  common  labor 
and  usual  avocation  not  being  then  and 
there  a  work  of  charity  or  necessity; 
and  the  said  Mkrion  Saurbaugh  not  be- 
ing then  and  there  a  person  who  con- 
scientiously observed  the  seventh  day 
of  the  week  as  the  Sabbath,  nor  a 
traveler,  nor  a  family  removing,  nor 
a  keeper  of  a  toll  bridge,  toll  gate, 
or  ferryman,  acting  as  such."  State 
V.  Saurbaugh,  122  Ind.  208,  23  N.  £. 
720. 

IV.    Oonqdaint  for  Keeping  Open  Sa- 
loon on  Sunday. 
"State   of  Michigan,    Wayne    County, 
city  of  Detroit,  ss.    In  the  recorder's 

court. 

"Peter  Graham,  being  first  duly 
sworn,  makes  complaint  and  says,  that 
at  the  city  of  Detroit  aforesaid,  on 
Sunday,  the  first  day  of  September, 
A.  D.  one  thousand  eight  hundred  and 
sixty-seven,  and  within  the  corporate 
limits  of  said  city,  one  James  Lynch, 
keeper   of  saloon   bearing   street   nam 
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ber  4  Woodward  avenue^  did  then  and 
there  unlawfully  and  wilfnlly  keep  his 
saloon  open  before  the  hour  of  two 
o'clock  m  the  afternoon,  to  the  evil 
example  of  all  others  in  the  like  case 
offending,  and  contrary  to  the  ordi- 
nances of  said  city,  in  such  case  made 
and  provided:  Sec.  1  of  an  ordinance 
relative  to  quiet  and  good  order. 

(Signed)   *' Peter  Graham." 
Lynch  v,  reople,  16  Mich.  472. 

V.  Indictment  for  Keeping  Open  Boom 

on  Sunday  and  Selling  Liquor. 
For  that  on  the  twelfth  day  of 
January,  1873,  being  the  first  day  of 
the  week  commonly  called  Sunday,  they 
did,  unlawfully  and  wilfully,  keep  open 
for  a  long  time,  -certain  rooms,  gen- 
erally known  as  the  Overland  Ex- 
change, situated  in  Boise  city,  Ada 
county,  Idaho  territory,  in  which  said 
Overland  Exchange  intoxicating  liquors, 
lager  beer,  and  ale  were  then  and  there 
kept  for  sale  at  retail,  in  violation 
of  the  third  section  of  the  act  en- 
titled an  act  to  provide  for  the  better 
observance  of  the  Sabbath  day,  ap- 
proved January  8,  1873,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  ot 
the  United  States  and  of  the  territory 
of  Idaho.  People  t^.  Griffin,  1  Idaho 
476. 

VI.  Indictment  for  Belling  Idqnor  on 

Sunday. 

It  was  charged  in  the  indictment  that 
*'C.  Thon,  within  twelve  months  last 
past,  in  the  year  one  thousand  eight 
hundred  and  seventy-eight,  at  the  said 
city  and  within  the  jurisdiction  of  the 
state  hustings  court  of  the  city  of 
Richmond,  in  the  bar  room  of  him,  the 
said  0.  Thon,  there  situate,  between 
twelve  o'clock  on  Saturday  night  of  the 
week  and  'sunrise  of  the  succeeding 
Monday  morning,  unlawfully  did  sell 
intoxicating  drinks,  against  the  peace 
and  dignity  of  the  commonwealth  of 
Virginia."  Thon  r.  Com.,  31  Gratt. 
(Va.)    8S7. 

VIL     Indictment    for    Keeping    Open 
Bowling  Alley  on  Saturday  Even- 
ing. 
^^Wlth  force  and  arms,  was  the  keep- 
er  for   the   time   being   of    a    certain 
bowling  alley  there  situate,  and  being 
the  keeper  of  said  alley  so  as  aforesaid, 
did   there   and  then   suffer  and  permit 
certain  persox»  to  said  cqm^lainant  un- 


known, to  play  at  and  in  the  said 
bowling  alley  after  the  hour  of  six 
o'clock  in  the  afternoon  of  said  four- 
teenth day  of  July,  the  same  being 
Saturday,  against  the  peace  of  said 
commonwealth,  and  the  form  of  the 
statutes  in  such  cases  made  and  pro- 
vided." Com.  V,  Colton,  8  Gray 
(Mass.)  488. 
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Before  Suit,  1188 

CROSS-BEFEBENOES : 

Bills  of  Review: 

Supplementol  Bill  in  Nature  of  Bill 
of  Review. 
Demurbeb: 
Demurrer  to  Bill  of  Review  and  Sup- 
plemental Bill. 
Eminent  Domain: 

Supplemental   Answer  in   Condemna- 
tidh  Proceedings. 
Plea  in  Equity: 
Plea    to   Supplemental    Bill,   Matters 
Well  Known  at  Filing  of  Original 
Bill. 
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Discharge  Since  Last  Continuance. 
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Death  of  Plaintiff  and    Birth    of 
Heir  of  Defendant; 
Notice  of  Motion  To  Kevive,  or  To 
Serve  Supplemental  Complaint. 

I.  Bm& 

A.  Supplemental  BiU  To  Besirain 
Action  at  Law. 

Humbly  eomplaining,  showeth  unto 
your  honors  your  orator  J.  K.,  of,  etc., 

that  in  or  as  of term  — , 

your  orator  exhibited  his .  original  bill 
of  complaint  in  this  honorable  court 
against  H.  B.  S.,  and  which  said  bill 
has  been  amended  by  order  of  this  hon- 
orable court,  thereby  praying  that  the 
said  defendant  might  be  decreed  spe- 
cifically to  perform  his  agreement  with 
your  orator,  touching  the  lease  of  the 
farm  and  premises  in  the  said  bill  men- 
tioned, and.  to  grant  your  orator  a  lease 
thereof  for  years,  commenc- 
ing from  the  expiration  of  his  former 
lease,  at  the  yearly  rent  of  $  , 
your  orator  being  ready  and  willing 
to  do  and  perform  ever3rthing  on  his 
part  required  to  be  done  and  performed 
in  pursuance  of  the  said  agreement. 
And  your  orator  further  showeth  that 
the  said  defendant  appeared  and  put 
in  his  answer  to  the  said  original  bill; 
as  by  the  said  bill  and  answer  now  re- 
maining as  of  record  in  this  honorable 
court,  reference  being  thereto  had,  will 
appear.  And  your  orator  further  show- 
eth, by  way  of  supplement,  that  since 
the  filing  of  the  said  original  bill  the 
said  defendant  has  caused  an  action  of 
ejectment  to  be  commenced  in  the 
court  ,  for  the  pur- 
pose of  turning  your  orator  out  of 
possession  of  the  said  farm  and  prem- 
ises, and  the  said  action  is  still  de- 
pending in  the  said  court.  And  your 
orator  being  advised  that  the  said  de- 
fendant cannot  support  such  action, 
and  that  your  orator  is  entitled  to  a 
specific  performance  of  the  said  agree- 
ment as  prayed  by  his  said  amended 
bill,  he  has  by  himself  and  his  agents 
several  times  applied  to  and  requested 
the  said  defendant  to  desist  from  pro- 
ceeding in  the  said  action,  and  he  was 
in  hopes  that  he  would  have  complied 
with  such  fair  and  reasonable  requests, 
as  in  justice  and  equity  he  ought  to 
have  done.  But  now  so  it  is,  etc.,  the 
said  H.  B.  S.  refuses,  etc.,  and  insists 
upon-  proceeding  in  his  said  action,  and 
to  turn  your  orator  out  of  possession  of 
the  said  farm  and  lands,  to  the  mani- 


fest wrong  and  iAJnry  of  yonr  orator 
in  the  premises.  To  the  end,  there- 
fore, etc. 

And  that  th«  said  defendant  nuij  be 
restrained  by  the  injunction  of  this 
honorable  court  from  proceeding  in  the 
said  action,  and  from  commencing  any 
other  action  or  proceeding  at  law  for 
the  purpose  of  turning  your  orator  out 
of  possession  of  the  said  farm  and 
lands.  May  it  please,  etc.  (Pray  sub- 
poena and  injunction  against  H.  B.  S.) 
3  Dan.  Ch.  PL  ft  Pr.  (Perkins'  cd-) 
2085. 

B.    Supplemental   BiU,   Extension    of 
Patent, 

E.  H.,  Jr.,  of  B.,  in  the  state  of 
N.  Y.,  and  a  eitizen  of  the  state  of 
N.  Y.,  brings  his  supplemental  bill 
against  C.  W.  W.,  of  said  Massacha- 
setts. 

And  thereupon  yonr  orator  complains 
and  says,  that  he  filed  his  original  bill 
against  the  defendants  .in  this  court, 
August  9th,  1859,  wherein  he  prayed  for 
a  discovery,  account,  payment  of  profits, 
and  an  injunction  to  restrain  the  said 
defendants  from  infringing  yonr  ora- 
tor's patent,  granted  to  him  by  the 
United  States  of  America,  for  improve- 
ment in  sewing  machines,  dated  Septem- 
ber 10th,  1846,  and  for  other  relief,  as 
stated  in  his  said  original  bill. 

And  your  orator  further  shows,  that 
since  the  filing  of  his  said  original  bill, 
namely,  on  the  eighth  day  of  September, 
in  the  year  eighteen  hundred  and  sixty, 
up6n  the  application  of  your  orator, 
and  after  due  proceedings  had  in  all 
respects  as  required  by  law,  the  com- 
missioner of  patents  granted  the  ex- 
tension of  said  patent  for  the  term  of 
seven  years  from  and  after  the  expira- 
tion of  the  first  term  thereof,  viz.:  the 
tenth  day  of  September,  1860,  and  made 
a  certificate  of  such  extension  thereon, 
and  entered  the  same  on  record  in  the 
patent  office  in  due  form  of  law;  and 
thereupon  the  said  patent  was  re- 
newed and  extended,  and  now  has  the 
same  effect  in  law  as  though  it  had 
been  originally  granted  for ,  the  term 
of  twenty-one  years,  as  in  and  by  said 
certificate  or  a  certified  copy  thereof 
here  in  court  to  be  produced,  will  more 
fully  appear.  Yet  the  said  defendant, 
well  knowing  the  premises,  but  con- 
triving how  to  injure  your  orator,  and 
without  his  consent  or  allowance,  and 
without  right  and  in  violation  of 
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letters  patent  and  your  orator 's  ezelnsive 
rights,  aecnred  to  him  as  aforesaid, 
from  September  Ist,  1857,  has  made, 
used,  or  vended,  and  still  does  make, 
use,  or  vend  to  others  to  be  used  in 
said  district  and  in  other  parts  of  the 
United  States,  a  large  number  of  sew- 
ing machines,  but  how  many  your  orator 
cannot  state,  but  prays  that  the  de- 
fendant may  discover  and  set  forthy 
each  embracing  substantially  the  im- 
provement in  sewing  machines,  or  a 
material  part  thereof,  patented  by  your 
orator  as  aforesaid,  and  thereby  the 
said  defendant  has  infringed,  and  still 
does  infringe,  and  cause  your  orator 
to  fear  that  in  the  future  he  will  in- 
fringe upon  the  exclusive  rights  and 
privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters 
patent. 

To  the  end,  therefore,  that  the  said 
defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief 
herein  and  in  his  said  original  bill 
prayed;  and  may,  under  oath  and  ac- 
cording to  his  best  and  utmost  knowl- 
edge, remembrance,  information,  or  be- 
lief, full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the 
premises,  and  more  especially,  may  an- 
swer, discover,  and  set  forth,  whether 
during  any  and  what  period  of  time 
since  September  1st,  1857,  and  where 
he  has  made,  used,  or  vended  to  others 
to  be  used;  for  any  and  what  con- 
sideration, if  any,  and  how  many  sew- 
ing machines;  and  whether  or  not  the 
same  embraced  the  said  improvement  in 
sewing  machines,  or  any  substantial 
part  thereof,  patented  to  your  orator 
as  aforesaid,  or  how  the  same  differed 
from  your  orator's  said  patent,  if  at 
all. 

And  that  the  said  defendant  may  an* 
swer  the  premises,  and  may  be  decreed 
to  account  for  and  pay  over  to  your 
orator  all  gains  and  profits  realized  from 
his  unlawful  making,  uning,  or  vending 
of  sewing  machines,  embracing  said  im- 
provement patented  to  and  vested  in 
your  orator  as  aforesaid;  and  may  be 
restrained,  by  an  injunction  to  be  is- 
sued out  of  this  honorable  court,  or  by 
one  of  your  honors,  according  to  law 
in  such  case  provided,  from  making, 
using,  or  vending  any  sewing  machines 
embracing  said  improvement,  or  any 
substantial  part  thereof,  patented  to 
your  orator  as  aforesaid,  and  that  the 
infringing  machines,  now  in  possession 
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or  under  the  control  of  tHe  defendant, 
may  be  delivered  up  to  your  oratoi 
or  be  destroyed;  and  for  such  further 
and  other  relief  in  the  premises  as  the 
nature  of  the  case  may  requirci  and 
to  your  honors  may  seem  meet.  May 
it  please  your  honors,  etc  3  Dan.  Ch. 
PI.  &  ?r.  (Perkins'  ed.)  2079. 

n.    Decrees. 

A.  Decree  To  Carry  on  Proeeedings, 
It    is   ordered   that   the   decree    (or 

order),  dated,  etc.,  made  in  the  original 
suit,  wherein  A.  was  plaintiff,  and 
C.  and  D.  were  defendants,  be  carried 
into  execution,  and  the  accounts  and 
inquiries,  and  several  other  matters 
thereby  directed  (and  the  several  pro- 
ceedings thereunder),  be  carried  on  and 
prosecuted  between  the  parties  to  this 
suit,  in  like  manner  as  thereby  directed 
between  the  parties  to  the  said  original 
cause;  and  it  is  ordered  that  the  further 
consideration  of  this  cause  be  adjourned, 
in  like  manner  as  the  further  con- 
sideration of  the  said  original  cause  was 
adjourned  by  the  said  decree  (or  order). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins*  ed.) 
2352. 

B.  Order  To  Carry  on  8vit  Against 

Assignees   of  Bankrupt  or  In* 

solvent  Defendant, 
It  is  ordered  that  this  suit  be  carried 
on  and  prosecuted  by  the  plaintiff 
against  the  said  M.,  etc.,  as  such  as- 
signees as  aforesaid,  as  if  the  said  de- 
fendant had  not  become  bankrupt,  etc 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2352;  2  Seton  Dee.  (Bng.  ed.  1862) 
1165. 

C.  Decree  To  Carry  on  Proceedings 

on  Supplemental  Bill,  Nature  of 
Bill  of  Revivor,  Original  Decree 
Made  After  Suit  Abated. 
This  eonrt  doth  declare  that  the  plain- 
tiffs are  entitled  to  have  the  benefit 
of  the  proceedings  which  have  been  had 
in  the  original  suit  of  H.  v.  P.,  and 
others,  under  the  decree  made  in  that 
suit,  diated,  etc,  against  the  defendants 
in  this  suit,  who  are  the  executors  of 
R.,  named  as  a  defendant  in  the  orig- 
inal suit,  wlbo  died  previously  to  the 
date  of  the  said  decree,  as  if  previously 
to  such  deeree  (a  bill  had  been  filed 
against  the  executors  of  the  said  R., 
and)  an  order  to  revive  the  said  suit 
had  been  duly  obtained;  and  doth  de- 
cree that  the  said  suit  and  proceed- 
ings be  carried  on  accordingly;  and  ad- 
journ   further   consideration,    etc.,    in 

Vol 


1184 


SUPPLEMENTAL  PLEADING 


Death  of  Plaintiff  and    Birth    of 
Heir  of  Defendant; 
Notice  of  Motion  To  Revive,  or  To 
Serve  Supplemental  Complaint. 

I.   Bm& 

A.  Supplemental  Bill  To  JSestroin 
Action  at  Law. 

Humbly  eomplaining,  showeth  unto 
your  honors  your  orator  J.  K.,  of,  etc., 

that  in  or  as  of term  , 

your  orator  exhibited  his .  original  bill 
of  complaint  in  this  honorable  court 
against  H.  B.  S.,  and  which  said  bill 
has  been  amended  by  order  of  this  hon- 
orable court,  thereby  praying  that  the 
said  defendant  might  be  decreed  spe- 
cifically to  perform  his  agreement  with 
your  orator,  touching  the  lease  of  the 
farm  and  premises  in  the  said  bill  men- 
tioned, and.  to  grant  your  orator  a  lease 

thereof   for  years,  commene- 

ing  from  the  expiration  of  his  former 
lease,  at  the  yearly  rent  of  $  , 
your  orator  being  ready  and  willing 
to  do  and  perform  everything  on  his 
part  required  to  be  done  and  performed 
in  pursuance  of  the  said  agreement. 
And  your  orator  farther  showeth  that 
the  said  defendant  appeared  and  put 
in  his  answer  to  the  said  original  bill; 
as  by  the  said  bill  and  answer  now  re- 
maining as  of  record  in  this  honorable 
court,  reference  being  thereto  had,  will 
appear.  And  your  orator  further  show- 
eth, by  way  of  supplement,  that  since 
the  filing  of  the  said  original  bill  the 
said  defendant  has  caused  an  action  of 
ejectment  to  be  commenced  in  the 
court  ,  for  the  pur- 
pose of  turning  your  orator  out  of 
possession  of  the  said  farm  and  prem- 
ises, and  the  said  action  is  still  de- 
pending in  the  said  court.  And  your 
orator  being  advised  that  the  said  de- 
fendant cannot  support  such  action, 
and  that  your  orator  is  entitled  to  a 
specific  performance  of  the  said  agree- 
ment as  prayed  by  his  said  amended 
bill,  he  has  by  himself  and  his  agents 
several  times  applied  to  and  requested 
the  said  defendant  to  desist  from  pro- 
ceeding in  the  said  action,  and  he  was 
in  hopes  that  he  would  have  complied 
with  such  fair  and  reasonable  requests, 
as  in  justice  and  equity  he  ought  to 
havo  done.  But  now  so  it  is,  etc.,  the 
said  H.  B.  S.  refuses,  etc.,  and  insists 
upon^  proceeding  in  his  said  action,  and 
to  turn  your  orator  out  of  possession  of 
the  said  farm  and  lands,  to  the  mani- 


fest wrong  and  iivjnry  of  your  orator 
in  the  premises.  To  the  end,  there- 
fore, etc. 

And  that  the  said  defendant  may  be 
restrained  by  the  injunction  of  this 
honorable  court  from  proceeding  in  the 
said  action,  and  from  commencing  any 
other  action  or  proceeding  at  law  for 
the  purpose  of  turning  yonr  orator  ont 
of  possession  of  the  said  farm  and 
lands.  May  it  please,  etc.  fPray  sub- 
poena and  injunction  against  H.  B.  S.) 
3  Dan.  Ch.  PI  &  Pr.  (Perkins'  ed.) 
2085. 

B.    Supplemental  BiUy   Extension    of 
Patent. 

E.  H.,  Jr.,  of  B.,  in  the  state  of 
N.  Y.,  and  a  citizen  of  the  sUte  of 
N.  Y.,  brings  his  supplemental  bill 
against  C.  W.  W.,  of  said  Masaaehn- 
setts. 

And  thereupon  your  orator  complains 
and  says,  that  he  filed  his  original  bill 
against  the  defendants  in  this  court, 
August  9th,  1859,  wherein  he  prayed  for 
a  discovery,  account,  payment  of  profits, 
and  an  injunction  to  restrain  the  said 
defendants  from  infringing  your  ora- 
tor's patent,  granted  to  him  by  the 
United  States  of  America,  for  improve- 
ment in  sewing  machines,  dated  Septem- 
ber 10th,  1846,  and  for  other  relief,  as 
stated  in  his  said  original  bill. 

And  your  orator  further  shows,  that 
since  the  filing  of  his  said  original  bill, 
namely,  on  the  eighth  day  of  September, 
in  the  year  eighteen  hundred  and  sixty, 
up6n  the  application  of  your  orator, 
and  after  due  proceedings  had  in  aU 
respects  as  required  by  law,  the  com- 
missioner of  patents  granted  the  ex- 
tension of  said  patent  for  the  term  of 
seven  years  from  and  after  the  expira- 
tion of  the  first  term  thereof,  viz.:  the 
tenth  day  of  September,  1860,  and  made 
a  certificate  of  such  extension  thereon, 
and  entered  the  same  on  record  in  the 
patent  office  in  due  form  of  law;  and 
thereupon  the  said  patent  was  re- 
newed and  extended,  and  now  has  the 
same  effect  in  law  as  though  it  had 
been  originally  granted  for ,  the  term 
of  twenty- one  years,  as  in  and  by  said 
certificate  or  a  certified  copy  thereof 
here  in  court  to  be  produced,  will  more 
fully  appear.  Yet  the  said  defendant, 
well  knowing  the  premises,  but  con- 
triving how  to  injure  your  orator,  and 
without  his  consent  or  allowance,  and 
without  right  and  in  violation  of 
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letters  patent  and  your  orator's  exclusive 
rights,  secured  to  him  as  aforesaid, 
from  September  Ist,  1857,  has  made, 
used,  or  vended,  and  still  does  make, 
use,  or  vend  to  others  to  be  used  in 
said  distriat  and  in  other  parts  of  the 
United  States,  a  large  number  of  sew- 
ing machines,  but  how  many  your  orator 
cannot  state,  but  prays  that  the  de- 
fendant may  discover  and  set  fortji, 
each  embracing  substantially  the  im- 
provement in  sewing  machines,  or  a 
material  part  thereof,  patented  by  yonr 
orator  as  aforesaid,  and  thereby  the 
said  defendant  has  infringed,  and  still 
does  infringe,  and  cause  your  orator 
to  fear  that  in  the  future  he  will  in- 
fringe upon  the  exclusive  rights  and 
privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters 
patent. 

To  the  end,  therefore,  that  the  said 
defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief 
herein  and  in  his  said  original  bill 
prayed;  and  may,  under  oath  and  ac- 
cording to  his  best  and  utmost  knowl- 
edge, remembrance,  information,  or  be- 
lief, full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the 
premises,  and  more  especially,  may  an- 
swer, discover,  and  set  forth,  whether 
during  any  and  what  period  of  time 
since  September  1st,  1857,  and  where 
he  has  made,  used,  or  vended  to  others 
to  be  used;  for  any  and  what  con- 
sideration, if  any,  and  how  many  sew- 
ing machines;  and  whether  or  not  the 
same  embraced  the  said  improvement  in 
sewing  machines,  or  any  substantial 
part  thereof,  patented  to  your  orator 
as  aforesaid,  or  how  the  same  differed 
from  your  orator's  said  patent,  if  at 
all. 

And  that  the  said  defendant  may  an- 
swer the  premises,  and  may  be  decreed 
to  account  for  and  pay  over  to  your 
orator  all  gains  and  profits, realized  from 
his  unlawful  making,  using,  or  vending 
of  sewing  machines,  embracing  said  im- 
provement patented  to  and  vested  in 
your  orator  as  aforesaid;  and  may  be 
restrained,  by  an  injunction  to  be  is- 
sued out  of  this  honorable  court,  or  by 
one  of  your  honors,  according  to  law 
in  such  ease  provided,  from  making, 
using,  or  vending  any  sewing  machines 
embracing  said  improvement,  or  any 
substantial  part  thereof,  patented  to 
your  orator  as  aforesaid,  and  that  the 
infringing  machines,  now  in  possession 
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or  under  the  control  of  the  defendant, 
may  be  delivered  up  to  your  orator 
or  be  destroyed;  and  for  such  further 
and  other  relief  in  the  premises  as  the 
nature  of  the  ease  may  require,  and 
to  your  honors  may  seem  meet.  May 
it  please  your  honors,  etc  3  Dan.  Ch. 
PI.  &  ?r.  (Perkins'  ed.)  2079. 

n.    Decrees. 

A.  Decree  To  Carry  on  Proeeedinffs» 
It    is    ordered   that   the   decree    (or 

order),  dated,  etc.,  made  in  the  original 
suit,  wherein  A.  was  plaintiff,  and 
C.  and  D.  were  defendants,  be  carried 
into  execution,  and  the  accounts  and 
inquiries,  and  several  other  matters 
thereby  directed  (and  the  several  pro- 
ceedings thereunder),  be  carried  on  and 
prosecuted  between  the  parties  to  this 
suit,  in  like  manner  as  thereby  directed 
between  the  parties  to  the  said  original 
cause;  and  it  is  ordered  that  the  further 
consideration  of  this  cause  be  adjourned, 
in  like  manner  as  the  further  con- 
sideration of  the  said  original  cause  was 
adjourned  by  the  said  decree  (or  order). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2352. 

B.  Order  To  Carry  on  Suit  Against 

Assignees  of  Bankrupt  or  In* 

solvent  Defendant, 
It  is  ordered  that  this  suit  be  carried 
on  and  prosecuted  by  the  plaintiff 
against  the  said  K.,  etc.,  as  such  as- 
signees as  aforesaid,  as  if  the  said  de- 
fendant had  not  become  bankrupt,  etc 
3  Dan-  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2352;  2  Seton  Dee.  (ISng.  ed.  1862) 
1165. 

C.  Ihoree  To  Carry  on  Proceedings 

on  Supplemental  Bill,  Nature  of 
BUI  of  Revivor,  Original  Decree 
Made  After  Suit  Abated. 
This  eourt  doth  declare  that  the  plain- 
tiffs are  entitled  to  have  the  benefit 
of  the  proceedings  which  have  been  had 
in  the  original  suit  of  H.  t;.  P.,  and 
others,  under  the  decree  made  in  that 
suit,  dated,  etc.,  against  the  defendants 
in  this  suit,  wlio  are  the  executors  of 
R.,  named  as  a  defendant  in  the  orig- 
inal suit,  who  died  previously  to  the 
date  of  the  said  decree,  as  if  previously 
to  SQch  decree  (a  bill  had  been  filed 
against  the  executors  of  the  said  R., 
and)  an  order  to  revive  the  said  suit 
had  been  duly  obtained;  and  doth  de- 
cree that  the  said  suit  and  proceed- 
ings be  carried  on  accordingly;  and  ad- 
journ   further    consideration,     etc.,    in 
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like  manner  as,  etc.  3  Dan.  Ch.  PL 
&  Pr.  (Perkins'  ed.)  2352;  2  Seton  Dec. 
(Bng.  ed.  1862)  1175. 

nL    Obtaining  Leave  (Code). 

A.    Affidavit  for  Leave  To  File  Sup- 
plementai  Complaint, 

A.  B.,  being  duly  sworn,  says: 

L  That  he  is  the  plaintiff  above 
named;  that  this  action  was  commenced 
in  this  court  by  the  service  of  a  sum- 
mons and  complaint  on  the  ■  day 

of ,  18 ;  that  the  action  is 

brought  for  the  purpose  of  (state 
briefly  the  object  of  the  suit,  as,  the 
foreclosure  of  a  certain  mortgage,  par- 
ticularly described  in  the  complaint 
herein);  that  issue  has  been  joined 
herein,  and  the  cause  is  now  upon  the 
calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  says  that  he 
has  read  the  annexed  draft  of  the  pro- 
posed supplemental  complaint,  and  the 
facts  therein  stated  are  true,  to  the 
best  of  deponent's  knowledge  and  be- 
lief. That  said  facts  did  not  occur  (or, 
did  not  eome  to  the  knowledge  of  this 
deponent,  nor  had  he  any  information 
thereof)  until  after  the  service  of  the 
original  complaint  herein.  2  Abb. 
Forms  202. 

B.  Affidavit  on  Application  To  FUe 

Supplemental  Answer, 
Y.  Z.9  defendant  above  named,  being 
dnly  sworn,  says: 
L    That  this  action  was  commenced 

on    the    day    of    , 

18  ;  that  issue  was  joined  therein  by 
the  service  of  this  defendant's  answer 

on    the    day    of    ^ 

18 ,   and   this   cause   is   now   upon 

the  calendar  of  this  eonrt,  awaiting 
trial. 

n.  Deponent  further  says,  that  this 
action  is  brought  upon  a  promissory 
note  alleged  to  have  been  made  by  him, 
and  to  be  held  and  owned  by  the  plain- 
tiff.    That   since  the   joining    of    the 

issue,   viz.,   on   the   day    of 

■     ,  18"    ,  this  defendant  paid 
to  the   plaintiff   the  sum  of 


dollars  in  full  payment  of  the  note  men- 
tioned in  the  complaint,  and  of  the 
costs,  up  to  that  day,  accrued  herein. 
2  Abb.  Forms  204. 

0.  Notice  of  Motion  for  Leave  To 
FUe  Supplemented  Complaint, 

Please  take  notice,  that  upon  the 
affidavit  (and  copy  of  supplemental 
complaint)  herewith  served,  and  upon 
all  the  proceedings  in  this  action,  the 


undersigned  will  move  the  court,  at  a 
special  term   to  be   held  at  


on  the 


day  of 


etCy 


for  leave  to  file  and  serve  such  sup- 
plemental eomj^aint  in  this  action  (or, 
to  serve  a  supplemental  complaint  set- 
ting up  the  matters  contained  in  the 
annexed  affidavit);  or  for  such  other 
relief  as  may  be  just.  2  Abb.  Forms 
201. 

D.  Order'  on  Motion  for  Leave   To 

FUe  Supplemental  Complaint, 
On  reading  and  filing  (describe  mo- 
tion papers);  and  on  motion  of  Q.  B., 
for  the  plaintiff,  and  after  hearing  & 
T.  (or  no  one  appearing)  in  opposi- 
tion: 
Ordered,  that  the  plaintiff  have  leave 

to   serve,    within   days   after 

this  date,  a  copy  of  the  supplemental 
complaint  filed  upon  this  motion,  on 
payment  to  the  (defendant)  of  ^— 
dollars  costs.    2  Abb.  Forms  204. 

E.  Order  for  Leave   To  Make  8fi^ 

plemenUH  Pleading, 

(Recitals  as  in  HE,  D.) 

Ordered,  that  the  defendant  (or, 
plaintiff)  be  allowed  to  make  a  supple- 
mental answer  (or,  complaint)  herein, 
setting  up  payment  of  the  note  in  suit 
(or,  as  proposed  by  him);  such  answer 
(or  complaint)  to  be  served  upon  the 
attorney  for  the  plaintiff  (or  defend- 
ant) within  ■  days  from  the 
entry  of  this  order  (the  issue  to  stand 

as   of   the  day  of  , 

18 ).    2  Abb.  Forms  206. 

IV.    Comi^aints. 

A.  Supplemental  Complaint  in  Cred- 
iter's  Suit  To  Set  Aside  Assign- 
ment. 

(Title  of  the  cause,  naming  among 
the  defendants  the  assignees  now  joined 
as  parties.) 

The  plaintiff,  by  way  of  supplement 
to  their  original  complaint,  and  on  be* 
half  of  themselves,  and  all  other  cred- 
itors of 'M.  N.  &  Co.,  entitled  under 
the  original  complaint  to  eome  in,  and 
who  may  come  in  and  contribute  to 
the  expenses  of  this  suit,  eomplain  and 
allege: 

First.    That  on  the  day  of 

-,  18— — ,  they  eommeneed  their 


action  in  this  court  against  the  de- 
fendants (naming  the  debtors)  by  the 
service  of  a  summons  and  copy  of  eom- 
plaint,  to  which  complaint  the  plain- 
tiff's refer  as  if  the  same  were  lieraia 
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repeated,  and  as  part  of  this  supple- 
mental complaint. 

Second.  That  an  injunction  was 
granted,  pursuant  to  the  said  complaint, 
restraining  the  said  defendants  from 
making  any  assignment  or  disposition 
of  the  property  owned  by  the  firm  of 

M.  N.  &  Co.  in  the  month  of , 

18 f  or  the  proceeds  thereof.     That 

at  the  time  of  service  of  the  said  sum- 
mens  and  eomplaint,  the  said  injunction 
was  duly  served  on  all  the  said  de- 
fendants. 

Third.  That  after  the  service  of  the 
said  injunction,  the  said  defendants,  in 
violation  thereof,  executed  an  assign- 
ment to  the  present  defendants  (nam- 
ing assignees)  of  all  the  property  of 
the  firm  of  M.  N.  &  Co.,  including  a 
large  amount  of  property  owned  by  the 

said    firm   in   the   month    of  y 

18 ,  and  a  large  amount  of  the  pro- 
ceeds of  other  property  also  belong- 
ing to  the  said  firm  in  the  said  month. 

Fourth.  That,  as  the  plaintiffs  are 
informed  and  believe,  the  said  (as- 
signees) had  notice  of  this  action  and 
of  the  said  injunction  at  the  time  of 
the  execution  and  delivery  of  the  said 
assignment. 

Fifth.  That,  as  the  plaintiffs  are  in- 
formed and  believe,  the  said  assign- 
ment was  upon  some  trust  for  the  pay- 
ment of  creditors  of  the  said  firm,  with 
certain  preferences  to  a  large  amount 
to  a  part  of  their  creditors,  not  includ- 
ing the  plaintiffs,  and  in  violation  of 
the  agreement  alleged  in  the  said  orig- 
inal complaint;  and  the  property  thus 
assigned  is  not  sufficient  to  pay  the 
debts  which  the  said  firm  owed  in  said 
month  of  last,  and  still  re- 
maining unpaid. 

Sixth.  That  the  said  (debtors)  have 
recently,  in  the  most  public  manner, 
stated  that  they  owed,  at  the  time  of 

their    failure    in   last,    three 

million  dollars,  two  millions  of  which 
they  claim  to  have  satisfied;  they  also 
as  openly  state  their  losses  in  dispos- 
ing of  a  portion  of  their  stock  of  goods, 
and  their  store  expenses,  and  expenses 
in  making  collections,  at  six  hundred 
thousand  dollars  since  their  failure  in 

last,  and  the  plaintiffs  believe 

and  insist  that  there  has  been  an  un- 
warrantable sacrifiee  of  their  best  as* 
sets. 

Seventh.  That,  as  the  plaintiffs  are 
informed  and  believe,  the  said  firm,  and 
all    the   members    thereof,    were,    in 


last,  when  they  obtained  the 

extension  mentioned  in  the  original 
complaint,  and  have  ever  since  been, 
largely  insolvent. 

Eighth.  That  it  was  a  condition  of 
the  said  extension  that  all  the  creditors 
of  the  said  firm  should  come  into  it, 
and  the  extension  given  by  the  plain- 
tiffs was  upon  that  condition;  but  in 
fact  only  about  one-third  of  the  cred- 
itors did  come  into  it,  and  tnts  fact 
was  concealed  from  the  plaintiffs;  they 
received  the  extended  notes  on  the 
faith  of  the  extension  having  been 
agreed  to  by  all  the  creditors. 

Ninth.  That  if  the  said  assignment 
is  carried  into  effect,  the  plaintiffs  will 
receive  as  their  dividend  not  more  than 
fifty  per  cent,  of  their  demands,  as  they 
are  informed  and  believe.  The  said 
(assignees)  are  not  of  sufficient  pecun- 
iary responsibility  or  business  experi- 
ence to  be  intrusted  with  so  large  an 
amount  of  property;  the  said  O.  P. 
was  formerly  a  clerk  of  the  said  M.  N. 
&  Co.,  and  the  said  Q.  N.  is  a  son  of 
M.  N.,  and,  as  the  plaintiffs  believe, 
will  be  entirely  under  the  control  and 
direction  of  said  M.  N.,  and  the  said 
assignment  is  merely  a  cover  to  enable 
the  said  M.  N.  to  keep  the  property  in 
his  own  possession. 

Wherefore,  the  plaintiffs  demand 
judgment  as  in  the  original  complaint 
demanded,  and  that  the  said  assign- 
ment be  set  aside,  that  the  property 
assigned  be  delivered  to  a  receiver,  and 
distributed  equally  among  all  the  cred- 
itors of  M.  K.  &  Co.,  who  were  such 
in last;  and  that  in  the  mean- 
time the  defendants  be  restrained  by 
injunction  from  disposing  of  any  of  the 
said  assigned  property.  2  Abb.  Forms 
177. 

B.  Supplemental  Complaint  in  Action 
To  Enjoin  Violation  of  Agree" 
ment  Not   To  Continue  Trade, 

The  plaintiff,  for  a  supplemental  com- 
plaint herein,  alleges: 

I.  That,  immediately  after  the  com- 
mencement of  this  action  by  the  service 
of  the  summons  and  complaint  upon 
the  defendant  Y.  Z.,  he,  the  said  de- 
fendant, anticipating  the  service  of  an 
injunction  upon  him  to  stay  the  pro- 
eeedings  complained  of  in  the  original 
complaint,  made  a  pretended  transfer 
of  his  business  to  one  W.  Z.,  in  whose 
name  the  defendant  has  ever  since  car- 
ried on  a  lithographic  business  at  No. 
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,  street,  in  the  city 

of  New  York. 

II.  That  the  said  W.  Z.,  is  a  roofer 
by  trade,  having  a  place  of  bnsiness  at 

,  in  ,  and  is  entirely 

unacquainted  with  the  business  of 
lithography;  that  he  is  a  brother  of  the 
defendant,  and  allows  his  name  to  be 
nsed  as  an  accommodation  to  the  de- 
fendant, at  the  request  of  the  latter, 
and  does  not  in  reality  carry  on  the 
said  business  of  lithography  at  all. 

m.  That  the  defendant  openly  super- 
intends the  lithographic  business  so  pre- 
tended to  be  carried  on  by  W.  Z.,  that 
he  takes  all  the  orders,  makes  all  the 
estimates,  directs  the  workmen,  and 
collects  the  proceeds  of  the  business, 
and  does  in  fact  wholly  conduct  the 
same;  and  has  put  up  a  placard  an- 
nouncing his  presence  there. 

IV.  That  the  stock,  including  presses, 
stones,  drawings,  and  all  the  other 
property  employed  in  the  conduct  of 
the  said  lithographic  business,  with  the 
exception  of  a  very  few  articles  newly 
purchased,  consists  of  the  identical 
materials  which  were  apportioned  to  the 
defendant,  upon  the  dissolution  of  the 
late  iSrm  of  A.,  B.  &  Z.,  as  the  defend- 
ant's share  of  the  stock  of  the  sail 
firm. 

V.  That  the  defendant  has  thus  con- 
tinued, under  the  pretended  proprietor- 
ship of  his  brother,  the  same  business 
in  the  same  building  in  which  he  was 
himself  carrying  on  business,  in  viola- 
tion of  the  agreement  mentioned  in 
the  original  complaint,  employing  the 
same  materials  and  the  same  workmen, 
in  the  execution  of  the  same  work,  includ- 
ing certain  orders  given  to  the  defend- 
ant by  his  customers;  and  that  there 
is  no  apparent  change  in  the  conduct  of 
the  said  business,  further  than  in  the 
substitution  of  the  name  of  '*W/'  for 
that  of  **Y.  Z." 

VI.  That  this  pretended  change  of 
ownership  is  in  every  respect  fictitious, 
and  is  a  mere  fraud  and  trick,  concerted 
between  the  defendant  and  his  said 
brother,  for  the  purpose  of  defrauding 
the  plaintiff  and  evading  the  injunction 
of  this  court;  they  knowing  that  many 
customers  of  the  said  late  firm  did  not 
know  the  defendant's  Christian  name, 
and  would  suppose  that  the  said  W.  Z. 
was  really  the  defendant. 

Vn.    That  the  defendant  resides  with 

his  family  in  the  county  of , 

in  his  own  house,  and  never  comes  to 


the    neighborhood    of    the    said     No. 

,  street,    exeept    for 

business  purposes,  that  building  being 
occupied  exclusively  as  a  plaee  of  busi- 
ness, and  not  as  a  residence. 

Vm.  That  the  plaintiff  has  con- 
tinued to  carry  on  the  business  of 
lithography  ever  since  the  dissolution 
of  partnership  between  himself  and  the 
defendant,  and  now  continues  such  busi- 
ness at  No. f Bow,  in 

said  city,  being  more  than  one  and  less 
than  four  blocks  distant  from  the  prem- 
ises occupied  by  the  said  partnership 
at  the  time  of  its  dissolution.  That 
the  plaintiff  is  abundantly  able  and 
willing  to  supply  the  public  with  every 
species  of  lithographic  work,  and  that 
there  are  many  other  establishments  of 
the  same  kind  in  the  said  city,  more 
than  enongk  to  supply  the  public  de- 
mand. 

IX.  That  the  acts  of  the  defendant 
herein  complained  of  have  greatly  dam- 
aged the  plaintiff,  and  will,  and  do,  in- 
jure him  to  an  extent  for  which  pe- 
cuniary damages  will  be  an  inadequate 
compensation. 

Wherefore,  the  plaintiff  demands 
judgment: 

I.  That  the  defendant,  his  agents 
and  servants,  be  restrained  by  injunc- 
tion from  carrying  on,  superintending, 
working  in,  advising  about,  aiding,  as- 
sisting, or  attending  to  or  upon,  any 

business  carried   on   at  No.  ^r 

street,   in   the  city   of  New 

York,  or  within  one  block  thereof  in 
any  direction,  whether  such  business  be 
conducted  in  his  own  name  or  in  the 
name  of  any  other  person;  and  also 
from  putting  or  keeping  up  any  sign 
or  mark,  or  publishing  any  announce- 
ment, indicating  his  continuance  in  the 
said  building  or  the  said  vicinity,  or 
the  continuance  therein  of  any  person 
in  whose  business  the  defendant  may 
be  interested,  either  as  a  principal  or 
as  a  servant,  for  the  term  of  ■ 

from  the  — ^—  day    of   , 

18 

t.  For  five  hundred  dollars  damages, 
and  for  costs.    2  Abb.  Forms  179. 

C.  Smpplemenidl  Complotaf,  AUepor 
turn  of  Ignorance,  Matters  Be- 
fore Suit. 

(Commencement  and  allegation  of  the 
new  matter,  as  in  other  cases.) 

II.  That,  to  the  best  of  their  recol- 
lection  and  belief,   the   plaintiffs    (or. 
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the  defendants)   were  ignorant  of  the 
facts  stated  in  this  supplemental  ^com- 
plaint  (or  answer)   when  their  former 
complaint  (or  answer)  was  made. 
Wherefore,  etc.     2  Abb.  Forms  181. 

SUPPLEMEMTABT  PBOOBEDINaS. 

L    Aiftdavit  To  Obtain  Order,  1189 

n.    Order  for  Examination,  1189 

nL    Ai&davit  To  Obtain  Arrest,  Debtor 
Abont  To  Leave,  1190 

IV.  Warrant  for  Arrest  of  Judgment 

Debtor,  1190 

V.  Affidavit  of  Service  of  Order  for 

Examination,  1190 

VI.  Examination  of  Debtor,  1190 

Vn.    Order  That  Debtor  Pay  Judgment, 

1191 

vm.    Beceivers,  1191 

A.  Order  Appointing,  1191 

B.  Receiver's  Notice,   1191 

C.  Complaint  by  Beceiver,  1191 

IX.    Contempt^  1191 

A.  Affidavit  of  Non-attendance,  1191 

B.  Notice  of  Motion  for  Attachment, 

1192 
O.     Order  To  Show  Cause,  1192 

D.  Order  Adjudging  Offender  Guilty, 

1192 

E.  Att{ichment     Against     Judgment 

Debtor  or  Third  Person,  1192 
P.     Order  for  Interrogatories,  1193 
O.    Commitment  for  Contempt,  1193 

CROSS-REFERENCES : 
Bills  and  Answ£Bs: 

Title  to  Supplemental  Answer, 
Revivob  : 
Answer  to  Original  Bill  and  Bill  of 
Revivor  and  Supplement. 

L    Aflidavit  To  Obtain  Order  for  Ex- 
amination of  Debtor,  on    Judg- 
ment of  Court  of  Record. 
A.    B.,    being   duly    sworn,    says,    1. 
That  he  is  the  attorney  (or  one  of  the 
attorneys)  for  the  plaintiff  (or  the  de- 
fendant, whichever  is  the  creditor  in 
the  judgment),  (or  that  he  is  the  plain- 
tiff, or,  the  defendant,  or  one  of  them), 
in  the  above  action. 

XL  That  judgment  was  duly  ren- 
dered in  this  action  against  the  above 
named  defendant  (or  plaintiffs,  which- 
ever is  the  debtor  in  the  judgment), 
in  the  euperior  court  of  the  city  of 
New  York  (or,  the  court  of  common 
pleas  for  the  city  and  county  of  New 
York,  or,  the  county  court  of  the  coun- 
ty of ),  is  this  state,  on  the 


dollars 


day  of 


-,  18 — ,  for 


damages  and  costs; 
that  the  judgment  roll  in  said  action 
wa«  on  said  day  filed  in  the  office  of 

the  clerk  of  the  said  court  at ; 

that  a  transcript  of  said  judgment  was 

on    the    day    of     ^ 

18 ,  duly  filed  in  the  office  of  the 

clerk)  of  the  county  of . 

III.  Thereafter  execution  on  said 
judgment  against  the  property  of  the 
defendant  (or,  the  plaintiff)  above 
named  (or,  against  the  property  of  Y. 
Z.,  who  is  one  of  the  several  debtors 
in  the  said  judgment,  or,  against  the 
joint  property  of  the  defendants  above 
named,  and  the  individual  property  of 

the  defendant  Y.  Z.)  was  on  the 

(lay  of ,  18 ,  duly  issued  to 


the  sheriff  of 


county. 


IV.  That  Y.  Z.  thea  did  (and  still 
does)  reside  in  the  last  mentioned 
county. 

Or,  IV.  That  Y.  Z.  then  had  (and 
still  has)  a  place  of  business  in  the 
last  mentioned  county,  to-wit,  an  office 

as  broker,  at   No.  ,  — — — 

street,  in  the  city  of  , 

Or,  IV.  That  Y.  Z.  then  did  not 
(and  does  not  now)  reside  in  this  state. 
2  Abb.  Forms  618. 

n.  Order  for  Bxaminatioin  of  Judg- 
ment Debtor  After  Betum  of 
Execution. 

It  appearing  to  my  satisfaction  by 
the  (annexed)  affidavit  of  A.  B.,  one 
of  the  attorneys  for  the  plaintiff  (or, 
for  the  defendant),  (or,  one  of  the 
plaintiffs,  or,  one  of  the  defendants), 
that  an  execution  against  the  property 
of  Y.  Z.,  one  of  the  defendants,  and 
a  judgment  debtor  in  the  above  en- 
titled action,  has  been  duly  issued  to 
the  sheriff  of  the  proper  county,  upon 
the  judgment  herein,  and  return  unsat- 
isfied. 

I  do  hereby  order  and  require  the 
said   Y.   Z.   to  appear  before   me,    at 

(the  chambers  of  the court  at 

the  ,  in  the  city  and  county 

of  ),  on  the  day  of 

,  at 


o'clock,  in  the 
noon,  and  on  such  further 
days  as  I,  or  the  referee  duly  ap- 
pointed shall  name  (or,  to  appear  be- 
fore R.  F.,  Esq.,  of  ,  whom  I 

hereby  appoint  referee,  to  take  and 
certify  the  examination,  at  the  office 
of  said  referee,  No. 


Btreet,  in  the  eity  of 


-,  on  the 
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day  of 


;  instant,  and 


on  such  further  days  as  said  referee 
shall  name),  to  be  examined  and  make 
discovery  on  oath  concerning  his  prop- 
erty (or,  concerning  the  joint  property 
of  the  defendants  above  named,  and 
the  individual  property  of  the  defend- 
ant Y.  Z.)  And  the  said  Y.  Z.  is 
hereby  forbidden  to  transfer,  or  make 
any  other  disposition  of  any  property 
belonging  to  him  (or,  the  joint  prop- 
erty of  the  defendants  above  named,  or 
the  individual  property  of  the  defend- 
ant Y.  Z.),  not  exempt  from  execution, 
or  in  any  manner  to  interfere  therewith, 
until  further  order  in  the  premises. 

Dated  at ,  the day 

of  ,  18 . 

(Judge's  signature.) 
(Attorney's  signature.) 

2  Abb.  Forms  619. 

m.  Affidavit  To  Obtain  Arrest  of  a 
Judgment  Debtor  Wlio  Is  About 
To  Leave  tlie  State  or  Conceal 
Himself. 

(As  in  I,  with  or  without  the  al- 
legation that  execution  has  been  re- 
turned, and  adding  at  the  end): 

That  the  said  Y.  Z.  is  about  to  leave 

this  state  to  go  to  the  state  of 

(or,  that  deponent  has  today  inquired 
at  the  store  of  the  said  Y.  Z.  and  was 
then  and  there  informed  by  a  clerk  of 
said  Y.  Z.  that  said  Y.  Z.  had  started 

for  ,  to  get  out  of  the  reach 

of  his  creditors). 

That  the  said  Y.  Z.  has  property 
which  he  unjustly  refuses  to  apply  to 
said  judgment,  as  follows:  that  said 
Y.  Z.  lately  owned  and  possessed  a 
stock    of   jewelry   at    his     store,     No. 

,  street,  and  that  he 

has  removed  and  concealed  the  same, 
and  is  about  to  carry  a  portion  of  th« 

same   to   the   state    of :    that 

deponent,     on    the    day    of 

,  at  ,    requested    the 

said  Y.  Z.  to  pay  said  judgment,  or  to 
secure  the  same  upon  said  stock  of 
jewelry,  but  said  Y.  Z.  then  and  there 
refused  to  apply  any  portion  of  his 
property  to  pay  said  judgment.*  2  Abb. 
Forms  621. 

IV.  Warrant  for  the  Arrest  of  a 
Judgment-Debtor. 

The  people   of  the  state  of  , 

to    the    sheriff   of   ■ county, 

greeting: 

Whereas,  a  judgment  was*  duly  ren- 
dered and  given  in  this  action  against 


the  above-named  defendant  Y.  Z.  (etc., 
varying  the  recitals  as  to  the  judg- 
ment and  execution,  etc.,  according  to 
the  case). 

And  whereas,  proof  has  been  fur- 
nished to  the  judge  issuing  this  war- 
rant, to  his  satisfaction,  by  the  an- 
nexed affidavit  of  A.  B.,  that  there  is 
danger  of  the  said  Y.  Z.  leaving  the 
state  (or,  concealing  himself,  or  both). 

And  whereas,  it  in  like  manner  ap- 
pears to  the  satisfaction  of  said  jndge, 
that  the  said  Y.  Z.  has  property  wbicii 
he  refuses  to  apply  to  said  judgment. 

Now,  therefore,  we  do  warrant,  and 
command  you,  that  you  arrest  the  said 
Y.  Z.  and  bring  him  before  the  under- 
signed J.  J.,  a  justice  of  the  

court,  to  be  examined  on  oath  and  pro- 
ceeded   with,    pursuant    to    subdivision 

,   of   section   of    the 

(Code   of  Procedure). 

And  have  you  then  there  this  writ. 

Given  under  my  hand,  at  , 

in  the  county  of ,  this 

day  of  • f  18 . 

(Signature  of  judge.) 
(Signature  of  attorney.) 

2  Abb.  Forms  622. 

V.  Affidavit  of  Service  of  Order  for 
Examination  of  Judgment  Debt- 
or. 

A.  B.,  being  duly  sworn,  says  that 
he    is   the    attorney    for    the    plaintiff 

herein,   that    he    did   on   the   

day  of ,  18 ,  at  No. , 

•  street,  personally  serve  Y.  Z. 

with  the  annexed  (affidavit  and)  order, 
by  delivering  to  and  leaving  with  the 
said  Y.  Z.  a  true  copy  thereof,  and 
at  the  same  time  and  place  exhibiting 
and  showing  to  him  the  annexed  orig- 
inals). And  deponent  further  says, 
that  he  kn«w  the  person  so  served  by 
him  as  aforesaid  to  be  the  said  Y.  Z., 
the  person  mentioned  and  described  in 
said  order,  and  to  whom  the  same  is 
directed.    2  Abb.  Forms  624. 

VL  Examination  of  Debtor  in  Sopple^ 
mentary  Proceeding. 

Examination  of  (the  defendant)  Y. 
Z.  in  proceedings  supplementary  to 
execution  in  this  action,  taken  before 

the   Hon.   J.   J.,  on   the  dav 

of  ,  18 . 

The  said  defendant,  being  duly 
sworn,  says:  (here  follows  the  exami- 
nation). 

(Signature.) 

Taken,  subscribed,  and  sworn  to  be- 
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fore  me,  this day  of  , 

18 .     (Signature  of  judge.) 

2  Abb.  Forms  624. 

VIL  Order  That  Debtor  Pay  tlie  Jndg- 
inent. 
On  reading  and  filing  the  affidavit 
and  order  of  examination,  of  Y.  Z.,  the 
judgment  debtor  herein,  and  the  order 
to  show  cause  why  the  defendant  should 
not  pay  to  the  plaintiff  or  his  attorney 
the  amount  of  the  judgment  herein, 
with  costs;  and  on  hearing  M.  N.,  at- 
torney for  plaintiff,  in  support  of  said 
motion,  and  O.  P.,  in  opposition  there- 
to; it  is  ordered  that  Y.  Z.  pay  to 
M.  N.,  the  plaintiff's  attorney,  the 
amount  of  the  judgment  herein,  with 

interest,  and dollars  costs  and 

disbursements  of  the  supplementary 
proceedings,  within  ten  days,  or  in  de- 
fault thereof,  that  an  attachment  is- 
sue. (Signature  of  judge.)  2  Abb. 
Forms  625. 

VUL    BeceiverSb 

A.     Order     Appointing     Bgeeiver     ^ 
Supplementary  Proceedings, 

(Recite  jurisdictional  facts  as  in  II 
and  III.) 

And  whereas,  the  said  Y.  Z.,  the 
judgment  debtor  in  said  action,  has 
been  examined  on  oath  concerning  his 
property  before  me  (or,  before  R,  P., 
Esq.,  referee,  appointed  by  (Mr.  Jus- 
tice J.  J.)  this  court,  pursuant  to  an 
order  granted  by  said  justice  and  such 
referee  this  day  filing  the  report  of 
his  proceedings;  now,  on  motion  of  J. 
N.  L.,  of  counsel  for  the  plaintiffs,  de- 
fendant consenting  (or,  opposing),  1 
hereby  order  and  direct,  that  B.  C, 
of  ,  be,  and  he  hereby  is,  ap- 
pointed receiver  of  all  the  debts,  prop- 
erty, equitable  interests,  rights  and 
things  in  action  of  the  said  judgment 
debtor;  that  such  receiver  before  he 
enter  upon  the  execution  of  his  trust, 
execute  to  and  file  with  the  clerk  of 
this  court  a  bond,  with  sufficient 
sureties  to  be  approved  by  me.  In  a 

penalty  of dollars,  conditioned 

that  he  will  faithfully  discharge  the 
duties  of  such  trust;  and  that  the  said 
receiver,  upon  filing  such  bond,  be  in- 
vested with  all  rights  and  powers  as 
receiver   according   to   law;    and   that 

plaintiffs  recover dollars,  costs 

of    these    proceedings,    with    — '• 

dollars,  their  disbursements,  to  be  paid 
to  the  plaintiffs  or  their  attorney,  out 
of  funds  that  come  into  his  hands  as 


receiver.    Dated  at  , ^ 

18 .     (Signature  of  judge.)     2  Abb. 

Forms  626. 

B.    Beceiver'e   Notice  in   Supplemen- 
tary Proceedings. 

Please  to  take  notice,  that  the  fore- 
going is  a  copy  of  an  order  heretofore 
made  in  the  above-entitled  actions,  by 

Hon,  J.  J.,    justice    of    the    

court,   pursuant   to    | of    the 

(Code  of  Procedure),  and  that  I  have 
given  the  security  required  by  said 
order,  approved  by  said  judge;  and  that 
I  claim  from  you,  and  each  of  you, 
by  virtue  of  said  appointment,  all  and 
any  debts,  property,  equitable  inter- 
ests rights,  and  things  in  action,  which 
belonged  to  the  above  named  Y.  Z., 
or  in  which  he  had  any  interest  on  the 

day  of  ,   18 ,  or 

2\t  any  time  thereafter,  and  an  ac- 
counting for  the  proceeds  thereof.  (Sig- 
nature of  receiver.) 

To  G.  H.,  and  to  all  other  persons 
indebted  to  Y.  Z.,  the  said  judgment 
debtor,  or  who  have  any  property  or 
equitable  interest  of  said  judgment 
debtor.  (Signature  of  attorney  for  re- 
ceiver.)    2  Abb.  Forms  626. 

0.  Complaint    by    "Receiver  Alleging 

Appointment  in  Supplementary 
Proceedings, 

1.  A.  B.,  complaining  as  receiver 
of  the  property  of  M.  N.,  alleges:  (set 
forth  cause  of  action  accruing  to  the 
judgment-debtor) . 

n.     That  on  the  day    of 

f  18 ,  at  ^  upon  an 

application  made  by  O.  P.,  a  judgment 
creditor  of  said  M.  N.,  in  proceedings 
supplementary  to  execution,  and  by  an 
order  or  determination  then  duly  made 

by  Hon.  ,  one  of  the  justices 

of  the  supreme  court  (or,  county  judge 

for  the  county  of ),  the  plain^ 

tiff  was  appointed  receiver  of  the  prop- 
erty of  said  M.  N. 

III.  That  thereafter,  and  before  the 
commencement  of  the  present  action, 
he  gave  his  bond  required  by  the  said 
order,  as  such  receiver,  approved  by 
the  said  justice,  which  bond,  with  such 

approval,  are  on  file  in  the  said 

court,  and  were  so  there  prior  to  the 
commencement  of  this  action.  1  Abb. 
Forms  155. 

IZ.    Contempt 
A.    Affidavit    of    Non-attendance    hy 

Judgment  Debtor. 
A.  B.,  being  duly  ewom,  says  that 
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he  is  the  attorney  for  the  plaintiiS  (de- 
fendant)   herein;   that   he   did,   on   the 

day   of  f   18 ,  at 

o'clock  in  the noon, 

attend  before  the  Hon.  J.  J.,  one  of 
the  justices  of  this  court,  at  chambers 
(or,  before  R.  P.,  Esq.,  the  referee 
named     in     the    annexed     order),    at 

y  and  there  remained  for  (half) 

an  hour,  prepared  to  take  the  examina- 
tion of  T.  Z.,  pursuant  to  the  annexed 
order;  that  during  that  time,  the  said 
Y.  Z.  failed  to  appear  before  the  said 
judge  (or,  referee),  at  the  place  afore- 
said, and  thus  disobeyed  the  annexed 
order;  and  deponent  further  says  that 
at  said  time  and  place,  he  caused  the 
said  Y.  Z.  to  be  duly  and  repeatedly 
called,  but  that  said  Y.  Z.  failed  to 
appear,  whereupon  deponent  caused  his 
default  to  be  duly  noted  by  the  proper 
officer  (or,  said  referee).  2  Abb.  Forms 
627. 

B.  Notice  of  Motion  for  an  Attach' 
ment  in  Supplementary  Pro- 
oeedings* 

Take  notice,  that  upon  the  annexed 

order  (of  the  Hon.  J.  J.)  of  the 

court,  and  upon  the  annexed  affidavits, 
of  which  copies  are  herewith  served  up- 
on you,  the  undersigned  will  move  said 
justice  (or,  court  at  a  special  term, 
to  be  held),  *t   the  ,  in   the 

of  f  on  the 


day   of 


-,    18 ,   that   an   at- 


tachment issue  against  you  to  bring 
you  before  the  said  judge  (or,  court), 
to  answer  for  your  misconduct  in  dis- 
obeying the  annexed  order,  by  failing 
to  appear  before  the  said  judge  (or, 
court),  (or,  before  R.  F.,  Esq.,  the 
referee  named  in  the  flaid  order),  at 
the  time  and  place  in  said  order  re- 
quired, as  for  a  contempt  of  the  said 
judge  (or,  court).     2  Abb.  Forms  628. 

C.     Order  To  Show  Cause  in  Supple- 
mentary  Proceedings,   on   Con' 
tempt. 
Upon  the  annexed  order  (of  the  Hon. 
J.    J.,    one    of    the    justices     of    the 

court)  and  upon  the  annexed 

affidavits,  copies  of  which  are  to  be 
herewith  served,  let  Y.  Z.,  the  defend- 
ant (or,  the  person  mentioned  In  said 
order),  show  cause  before  me,  at  (the 
chambers  of  the  supreme  court)  at  the 

,  in  the  city  of  ,  on 

the  day  of  ,  18 , 

why  he  should  not  be  punished  for 
his  misconduct  in  disobeying  the  an* 


nexed  order  by  failing  to  appear  be- 
fore  me    (or,   the   court,   or, 

before  B.  F.,  Esq.,  the  referee  named 
in  said  order),  at  the  time  and  plaee 
in  said  order  required,  aa  for  a  eon- 
tempt  of  the  said court.  (Sig- 
nature of  judge.)  (Date.)  (Signature 
of  attorney.)     2  Abb.  Forms  628. 

D.  Order  Adjudging  Offender  Guilty 

of  Contempt  in  Supplementary 

Proceedings. 
Y.  Z.,  the  defendant  (or,  the  person 
named  in  the  order  hereinafter  men- 
tioned) having  appeared  to  show  eanse 
why  he  should  not  be  punished  as  for 
a  contempt,  pursuant  to  the   order  of 

the  Hon.  J.  J.,  dated ,  18 , 

and  after  hearing  M.  N.  for  the  plain- 
tiff, and  O.  P.  for  the  said  Y.  Z.:  I 
do  adjudge  that  the  said  Y.  Z.  is  guilty 
of  a' contempt,  in  having  wilfully  dis- 
obeyed    the     annexed     order,      dated 

18 ,  by  failing  to  appear 

before  me  (or,  the  court,  or, 

B.  P.,  Esq.,  the  referee  named  in  the 
said  order),  at  the  time  and  place  in 
said  order  required,  and  that  sucb  mis- 
conduct tended  to  defeat  and  impair 
the  rights  and  remedies  of  the  plaintiff 
herein. 
And  I  order  and  direct  that  the  said 

Y.  Z.  pay  to  the  clerk  of  the 

court  a  fine  of dollars  for  the 

indemnity  and  the  use  of  the  plaintiff 
herein,  and  that   he  be  imprisoned  in 

the  common  jail  of  county, 

for  days;  and  I  likewise  or- 
der that  he  be  further  imprisoned  in 

said  common  jail  of  county, 

until  he  pay  the  said  fine  as  aforesaid, 
and  that  a  commitment  issue  to  carry 
this  judgment  into  effect.  (Signature 
of  judge.)     2  Abb.  Forms  629. 

E.  Attachment     Against     Judgment 

Debtor   or    Third    Person    far 
Disobedience  of  Order, 

The  people  of  the  state  of  Kew  York 

to   the   sheriff   of  county. 

greeting: 

whereas,  a  judgment  was  duly  given 
and  recovered   (recite  the  facts  as  in 

I,  A).     And  whereas  on  the  

day  of  ,  18 ,  and  subse- 
quent to  the  return  (or,  the  issuing)  of 
the  said  execution,  the  Hon.  J.  J.,  one 
of  the  justices  of  our  (supreme)  court, 
being  cognizant  of  the  foregoing  facts, 
and  upon  due  proof  thereof,  did,  at 
the  instance  of  the  said  (plaintiff),  is- 
sue an  order  signed  by  him,  with  his 
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name  and  his  said  official  title,  in  which 
he  did  order  and  require  the  said  Y.  Z. 
(the  defendant)  to  appear  before  him 
(or,  before  the  court,  or,  be- 
fore B.  F.,  Esq.,  the  referee  named 
and  appointed  in  said  order),  at  (the 
chambers  of  the  said  court),  at 


in   the 


day  of 


of 


18- 


o'clock  in  the 


on    the 

,  at 

noon, 


to  make  discovery  on  oath  concerning 
his  property  (or,  to  answer  concerning 
his  property;  or,  to  answer  concerning 
said  property  in  his  possession,  and 
said  debt  due  from  him  to  the  defend- 
ant). 

And  whereas,  the  said  order  was,  on 
the  day  of  ^  18 , 


at  No. 


of 


street,  in  the 
-,  duly  served  upon 


the  said  T.  Z.,  by  delivering  to  and 
leaving  with  him  a  true  copy  thereof, 
and  at  the  same  time  and  place  ex- 
hibiting and  showing  to  him  the  said 
original  order,  and'  signature  thereof. 
And  whereas,  the  eaid  Y.  Z.  did,  on 

the  day  of  ,  18 , 

at  o'clock    in    the    

noon,  iind  for  one  (half)  hour  there- 
after, fail  to  appear  before  the  said 
(Hon.  J.  J.,  justice  of  the)  supreme 
court  (or,  before  B.  P.,  esq.,  the  referee 
named  and  appointed  in  said  order), 
at  (the  chambers  of  the  supreme  court), 

at  -^ ,  in  the of '• — > 

and  was  guilty  of  a  disobedience  of  the 
said    order  of  the    said   judge    (or,   of 

the  said  court),  in  failing  to 

appear  at  the  time  and  place  in  said 
order  required,  and  became  liable  to 
punishment  therefor,  as  for  a  contempt 
of  court,  pursuant  to  section 


of  the   (Code  of  Procedure), 

and  under  the  general  power  of  said 
court  to  punish  offenses  calculated  to 
impair  its  dignity  and  efficiency.* 
.  Now  therefore,  you  are  commanded 
that  you  attach  the  said  Y.  Z.,  and 
have  his  body  before  the  Hon.  J.  J. 
(one  of  the  justices  of  our  said  court), 
at  the  chambers  of  the  said  court,  at 
the     in     the     of 


in   the 


-,     on    the 

-,  18 ,  at 


day    of 
o  'clock 


noon,  to  answer  for 
his  misconduct,  in  failing  as  aforesaid 
to  appear  before  (the  Hon.  J.  J.,  jus- 
tice  of)    our  said  court    (or, 

before  B.  F.,  Esq.,  the  referee  named 
and  appointed  in  said  order),  at  the 
time  and  place  in  said  ofrder  required. 


And  have  you  then  and  there  this 
writ. 

Witness,   the   Hon.   J.  J.,   justice   of 

the    supreme    court,    at     the    

f  in  the  city  of  ,  and 

county  of  ,  this  day 


of 


-,  18 .     (Signature  of  at- 


torney.)    By  the  court.     (Signature  of 
clerk.)     2  Abb.  Forms  630. 
Indorsement  of  the  Writ, 

Attachment, — The  within  writ  of  at- 
tachment is  hereby  allowed.  Admit  to 
bail  in dollars.  (Date.)  (Sig- 
nature of  judge.) 

By  the  special  order  of  the  court. 
(Signature  of  attorney.)  (Signature 
of  clerk.)     2  Abb.  Forms  631. 

P.     Order    for    Interrogatories    After 

the  Beturn  of  the  Attachment 

Where  the  Contempt  Is  Denied, 

Court  of  ,  county  of  ■ . 

The  people  of  the  state  of  New  York 

on   the   relation    of    A.    B.    against 

G.  H. 

The  said  G.  H.  being  now  in  at- 
tendance under  the  attachment  hereto- 
fore issued  in  this  proceeding,  and  de- 
nying his  alleged  contempt:  Ordered 
that  the  interrogatories  touching  the 
alleged  contempt  be  filed  by  the  rela- 
tor with  the  clerk  of  this  court,  within 
two  days,  and  that  the  said  G.  H.  with- 
in two  days  thereafter  file  his  answers 
to  the  eaid  interrogatories,  and  that 
further  proceedings  herein  stand  ad- 
journed    till     the     day     of 

,  18 ,  at o'clock  in 

noon,   at    (the    chambers 


the 


of  this  court  at  the  city  hall),  in  the 
of ,  until  which  time. 


the  said  G.  H.  is  remanded  to  the  cus- 
tody of  the  sheriff  of county, 

to  be  then  and  there  produced  (or, 
at  which  time,  day,  ana  place,  it  is 
directed  by  the  court  that  the  said 
G.  H.  appear).     2  Abb.  Forms  632. 

G.  Commitment  for  Contempt  for 
Visohedietice  of  an  Order  in 
Supplementary  Proceedings, 

Court  of  ,  county  of  ^. 

The  people  of  the  state  of  New  York 
on  the  relation  of  A.  B.  against 
Y.   Z.     The   people   of  the   state   of 

New  York  to  the  sheriff  of 

county,  greeting: 

Whereas,  a  judgment  was  duly  given 
and  recovered  in  an  action  (recite  the 
facts  as  in  IX,  £,  down  to  the  *).  And 
whereas  the  said  court,  on  complaint  of 
the  above  named  A.  B.,  was  satisfied 
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by  due  proof  by  affidavit,  that  the 
said  Y.  Z.  had  been  guilty  of  miscon- 
duct aforesaid,  and  whereas  the  said 
court   did   cause   said   affidavits   to   be 

served  on  the  said  Y.  Z.,  on  the — • 

day  of  ,  18 ,  which  was  a 

reasonable  time  to  enable  the  said  Y. 
Z.  to  make  his  defense;  and  whereas 
the  said  court,  at  a  special  term  there- 
of,  held  at  ,  in  ,  On 

the  day  of  ,  18 — ;-, 

after  hearing  the  defense  of  the  said 
Y.  Z.,  did,  by  its  order  then  duly  en- 
'  tered  in  the  office  of  the  clerk  of  said 
court,  ad  judge  and  declare  that  the 
said  y.  Z.  had  been  guilty  of  a  con- 
tempt of  said  court  by  failing  to  ap- 
pear before  the  Hon.  J.  J.,  a  justice 
of  the  said  court,  at  the  (chambers 
of)   said  court  at  the  city  hall,  in  the 

city  of  ,  on  the  day 

of     ,     18 ,     at      


o'clock  in  the 


noon,  and  for 


one  (half)  hour  thereafter,  in  disobedi- 
ence of  the  order  first  hereinbefore  re- 
cited, and  that  such  misconduct  did,  in 
fact,  impair,  impede,  hinder  and  delay 
the  rights  and  remedies  of  the  said  A.  13., 
the  said  plaintiff,  in  said  proceeding, 
and  that  the  said  Y.  Z.  thereby  had 
become  liable  to  punishment  for  such 
disobedience,      pursuant      to      section 

of  the  (Code  of  Procedure); 

and  whereas,  the  said  court  did,  at 
the  same  time,  in  form  and  manner 
aforesaid,  order  and  direct  that  the 
said  Y.  Z.  be  punished  for  his  said 
contempt,  by  imprisonment  in  the  com- 
mon  jail   of  county,   for  the 

term  of days. 

Now  therefore,  you  are  required  and 
commanded,  and  we  do  warrant  and 
enjoin  you,  that  you  forthwith  attach 
the  said  Y.  Z.  and  commit  him  to  the 

common   jail    of  county,   and 

detain    him    there    for     the     term     of 

days,  as  a  punishment  for  his 

said  contempt   of   the ' court, 

and  for  such  arrest,  imprisonment,  and 
detention,  this  shall  be  your  sufficient 
warrant. 

Witness  the  Hon.  J.  J.,  justice  of  the 

court,  at  the  city  hall,  in  the 

city     and     county     of    ,    this 

day  of ,  18 .  (Sig- 
nature of  judge.)  (Signature  of  at- 
torney for  the  relator.)  (Indorse  the 
writ.)  By  the  special  order  of  the 
court.  (Signature  of  the  clerk.)  2 
Abb.  Forms  633. 

SUBETY, — See  Peincipal  and  Surety. 


SUBPLUSAQB  AND  BOAMDALw 

L  Exc^ptloiiB  to  Bill  for  Brjindal  and 
IiiLpertineiice»  1194 

n.  EzceptlQiui  to  Answer  for  flrandaJ 
and  Impertinence^  1194 

m.  Order  To  Ezmmge  Bcendal  and 
Impertinence  on  Sabmleeion  to 
Ezceptionfl^  1195 

IV.  Order  To  Ezponge  Scmdal  and 
Impertinence  on  B^Mrt  of  ICis- 
ter,  1195 

CROeS^BEPERENCE: 
Striking  Out: 
Order  Striking  Out  Irrelevant  or  Be- 

dundant  Matter; 
Notice  of  Motion  To  Strike  Out  Ir- 
relevant or  Redundant  Matter. 

I.  Excepti(»i8  to  Bill  for  Bcandal  and 
Impertinence. 

Exceptions  taken  by  G.  D.  defendant 
(impleaded  with  others)  to  the  bill  of 
complaint  of  A.  B.,  complainant,  filed 
against  him  (or  them). 

First  exception. — For  that  the  allega- 
tion in  the  5th^  6th  and  7th  lines  ot 
the  3d  folio  of  the  said  bill,  in  the 
words  following,  to- wit:  (insert  matter 
objected  to)  is  impertinent  and  ought 
to  be  expunged. 

Second  exception. — ^For  that  the  al- 
legations in  the  said  bill  commencing 
with  the  word  ''that''  in  the  let  line 
of  the  10th  folio  and  ending  with  the 
word  ** orators"  in  the  5th  line  of 
the  12th  folio  thereof,  are  scandalous 
and  impertinent,  and  should  be  ex- 
punged. 

In  all  which  particulars  the  said  de- 
fendant (impleaded  as  aforesaid)  hum- 
bly insists  that  the  said  complainant's 
said  bill  of  complaint  is  irrelevant,  im- 
pertinent and  scandalous:  wherefore 
the  said  defendant  (impleaded  as  afore- 
said) doth  except  thereto,  and  humbly 
prays  that  the  impertinence  and  scan- 
dal of  the  said  bill  of  complaint,  ex- 
cepted to  as  aforesaid,  may  be  ex- 
punged with  costs. 

W.  A.  B.,  Solr.  for  defendant. 
W.  W.  of  counsel. 

2  Barb.  Ch.  Pr.  401. 

n.  Exceptions  to  Answer  for  Scandal 
and  Impertinence. 

Exceptions  taken  by  the  complain- 
ant to  the  answer  of  the  defendant 
C.  D.  to  the  bill  of  complaint  in  this 
cause,  for  scandal  and  impertinence. 

First  exception. — For  that  the  said 
answer  is  scandalous  from  and  indad- 
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ing  the  word  "they,"  in  the  third  line 
of  the  second  folio,  down  to  and  in- 
eluding  the  word  ''appear/'  in  the 
eleventh  line  of  the  .third  folio  thereof. 

Second  ex<seption. — For  that  the  said 
answer  is  impertinent  from  and  in- 
eluding,  etc.  (as  above). 

In  all  which  particulars  this  except- 
ant excepts  to  the  said  answer  put  in 
bj  the  defendant  C.  B.  to  the  said  bill 
of  complaint  as  scandalous  or  im- 
pertinent, and  he  humbly  insists  that 
the  same  ought  to  be  expunged  from 
the  said  answer. 

J.  E.,  sol.  and  of  counsel 
for  comp't. 

2  Barb.  Forms  428. 

# 

nL  Older  To  Ezptmge  Scandal  and 
Impertinence  on  SuhmisBion  to 
Ezceptions. 

The  answer  of  the  defendant  0.  D. 
having  been  excepted  to  for  scandal 
and  impertinence,  and  the  said  defend- 
ant having  submitted  to  such  excep- 
tions in  the  matters  of  the  first,  second, 
and  fourth  exceptions,  as  appears  by  a 
notice  of  such  submission  signed  by. 
his  solicitor  and  served  upon  the  com- 
plainant's  solicitor;  on  reading  and  fil- 
ing such  notice  of  submission,  and  on 
motion  of  J.  £.,  solicitor  for  the  com- 
plainant, ordered  that  the  register  of 
this  court  do  expunge  from  the  said 
answer  such  scandalous  and  impertinent 
matter,  according  to  said  notice  of  sub- 
mission. And  it  is  further  ordered 
that  the  said  C.  D.  pay  to  the  com- 
plainant or  his  solicitor  the  costs  of 
the  said  exceptions  and  the  proceedings 
thereon,  within  twenty  days  after  ser- 
vice of  a  copy  of  this  order  and  of 
the  taxed  bill  of  costs,  on  him  or  his 
solicitor,  or  that  an  attachment  issue 
against  him.     2  Barb.  Forms  429. 

IV.  Order  To  Expunge  Scandal  and 
Impertinence  From  Answer,  on 
Beiwrt  of  Master. 
The  answer  of  the  defendant  C.  D. 
having  been  reported  by  P.  G.  E.,  the 
master  to  whom  the  exceptions  for 
scandal  and  impertinence  were  referred, 
to  be  scandalous  in  the  matter  of  the 
first  and  second  exceptions,  and  im- 
pertinent in  the  matter  of  the  fourth, 
on  reading  and  filing  due  proof  that 
said  report  has  become  absolute  against 
the  said  defendant;  on  motion  of  J.  E., 
solicitor  for  the  complainant,  ordered 
that  the  register  of  this  court  do  ex- 
punge from  the  said  answer  6ach  scan- 


dalous and  impertinent  matter,  according 
to  said  report.  And  it  is  further  or- 
dered that  the  said  C.  D.  pay  to  the 
complainant  or  his  solicitor  the  costs 
of  the  said  exceptions  and  the  pro- 
ceedings thereon,  within  twenty  days 
after  service  of  a  copy  of  this  order 
and  of  the  taxed  bill  of  costs,  on  him 
or  his  solicitor,  or  that  an  attachment 
issue  against  him.    2  Barb.  Forms  42S. 

TAXATION. 

L  Complaint  for  OoUection  of  Per- 
sonal Tax,  1195 

n.  Complaint  for  Becorery  of  Tax 
Paid  Under  Protest,  1196 

m.  judgment  of  Foreclosure  of  Uen 
for  Back  Taxes,  1196 

CBOSS-BEFEBENCE: 
Special  Assbssmsnt: 

Complaint  To  Enjoin  a  Municipal 
Corporation  From  Deeding  Land 
Sold  for  Illegal  Special  Assess- 
ment; 
Answer,  Pleading  Illegality  of  Assess- 
ment. 

L  Complaint  for  Collection  of  Per- 
sonal Tax  From  Manufacturing 
Corporation. 
In  a  plea  of  debt  for  that  the  said 
defendant  corporation  on  the  first  day 
of  April,  A.  D.  1897,  was  the  owner 
of  a  saw-mill,  wharf  and  landing-place 
in  said  Farmingdale;  that  it  was  also 
on  said  date  the  owner  of  certain  per- 
sonal property,  to- wit:  four  million 
feet  of  logs  of  the  value  of  twenty 
thousand  dollars;  that  said  company 
was  then,  and  there  occupying  said 
saw-mill,  wharf  and  landing-place  for 
the  purpose  of  employing  said  logs  in 
trade,  to- wit:  of  manufacturing  said 
four  million  feet  of  logs  into  lumber, 
and  selling  the  same  in  the  open  mar- 
ket; that  said  defendant  company  was 
liable  to  be  taxed  in  said  town  of 
Farmingdale  for  said  logs  and  the  as- 
sessors of  taxes  of  said  town  for  the 
year  of  1897,  duly  elected  and  legally 
qualified,  assessed  upon  said  defendant 
company  on  said  logs  the  sum  of  two 
hundred  and  twenty-five  dollars,  said 
sum  being  said  defendant's  proportion 
of  the  town,  county  and  state  taxes 
of  said  year  1897.  And  the  assessors 
did  on  the  first  day  of  June,  1897, 
make  a  perfect  list  of  said  taxes  under 
their  hands  and  commit  the  same  to 
the  hands  of  John  H.  Bumham,  col- 
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lector  of  said  town  for  said  year,  who 
was  duly  elected  and  duly  qualified 
with  a  warrant  in  due  form  of  law  for 
said  year,  under  their  hands  of  the 
date  aforesaid;  that  said  John  H. 
Burnham  died  on  the  16th  day  of 
January,  1898,  without  having  com- 
pleted the  collection  of  taxes  committed 
to  him  for  the  year  1>897,  and  that 
G^orgie  T.  Burnham,  of  said  Farming- 
dale,  was  duly  appointed  by  the  select- 
men of  said  Farmingdale,  to  perfect 
the  collection  of  taxes  of  said  John 
H.  Burnham,  deceased,  and  was  duly 
qualified  by  law  therefor  on  the  31st 
day  of  January,  1898;  and  the  plain- 
tiffs aver  that  the  said  tax  was  duly 
and  seasonably  demanded  of  said  de- 
fendant company  by  said  collector 
prior  to  the  commencement  of  this 
suit.  Said  plaintiffs  further  aver  that 
the  selectmen  of  said  town  did^  on  the 
6th  day  of  January,  1899^  direct  in 
writing  the  collector  of  taxes  of  said 
town  to  commence  an  action  of  debt  in 
the  name  of  the  inhabitants  of  said 
town  against  said  Berlin  Mills  Com-, 
pany  for  the  collection  of  said  tax  and 
interest  due  thereon;  whereby  and  by 
reason  of  the  statute  in  such  cases 
made  and  provided,  the  defendant 
company  became  liable  and  an  action 
hath  Accrued  to  the  plaintiffs,  to  have 
and  recover  of  the  defendant  com- 
pany the  sum  of  two  hundred  and 
twenty-five  dollars.  Farmingdale  v, 
Berlin  Mills  Co.,  93  Me.  833,  45  Att 
39. 

XL     Oomplaint  for  Becovery  of    Tax 
Paid  Ulider  Protest 

''The  plaintiff  is  a  joint  stock  asso- 
ciation duly  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York. 
The  defendant,  Frank  Ratterman,  is, 
and  at  the  times  hereinafter  men- 
tioned, was  treasurer  of  Hamilton 
County,  Ohio. 

"The  principal  office  of  the  plaintiff 
is,  and  during  the  time  hereinafter 
mentioned  was,  in  the  city  of  New 
York.  Daring  said  time^  it  has  been, 
and  now  is,  engaged  in  the  express 
business^  and  is  an  express  company 
within  the  meaning  of  the  Bevised 
Statutes  of  Ohio,  sec.  2777,  with  an 
office  in  the  city  of  Cincinnati  and 
other  points  in  said  county,  and  doing 
an  express  business  between  said  offices 
in  said  county  and  other  points  in  the 
state  of  Ohio  and  in  other  states. 

''Plaintiff's    horses,    wagons,    furni- 


ture and  other  property  in  the  state 
have  been  and  are  taxed  like  other 
property  in  said  state. 

"In  the  month  of  May,  1886,  the 
plaintiff  delivered  to  the  anditor  of 
said  county  a  statement,  as  reqoired 
by  Bev.  St.  Ohio,  sec  2778,  showing 
the  receipts  of  said  plaintiff  in  said 
county  for  the  year  next  preceding, 
in  the  carrying  on  of  its  said  bnainea, 
which  said  gross  receipts  amounted  to 
the  sum  of  $31,776.00,  a  large  portion 
of  which  was  for  business  done  by  the 
plaintiff  between  its  offices  in  oaid 
county,  and  points  outside  of  the  state 
of  Ohio.  That  is  to  say,  said  receipts 
were  largely  for  business  and  transpor- 
tation pertaining  to  commerce  between 
the  states,  and  not  for  business  and 
transportation  between  different  points 
within  the  state  of  Ohio.  And  there- 
upon, said  auditor  assessed  a  tax  on 
said  receipts  for  said  year  amounting 
to  $805.84.  And  the  defendant  re- 
quired  the  plaintiff  to  pay  the  same; 
and  the  plaintiff  did  make  payment 
thereof,  to- wit:  one-half  thereof, 
$402.92,  on  I>ecember  20,  1886,  and  a 
like  amonnt  on  June  20,  1887. 

"At  the  time  of  making  said  pay- 
ment, the  plaintiff  duly  protected 
against  paying  said  tax,  on  the  ground 
that  the  same  was  unlawful  and  in 
violation  of  the  Constitution  of  the 
United  States.  And  said  payment  was 
made  by  the  plaintiff  to  avoid  the 
penalties,  disabilities  and  punishments 
provided  by  Bevised  Statutes  Ohio,  see- 
tion  2843,  which  the  defendant  would 
otherwise  have  enforced,  to  the  inters 
ference,  stoppage  and  destruction  of 
the  plaintiff's  business. 

"The  plaintiff  says  that  said  taxes 
so  assessed  against  it  and  paid  by  it 
under  protest,  were  illegal  and  void 
and  in  violation  of  the  Constitution  of 
the  United  States;  and  it  prays  to  re- 
cover from  the  defendant  said  sum  of 
$805.84,  with  interest  on  one-half 
thereof  from  December  20,  1886,  and 
on  one-half  thereof  from  June  20, 
1887,  and  for  its  costs,  and  for  all 
other  relief  to  which  it  may  be  en- 
titled." Batterman  v,  Express  COi,  48 
Ohio  St.  608. 

nL    Judgment  of  Poredoeoro  of  lAm 
for  Back  Taana 

"Now,   on   this   day   comes  plaintiff 

by  his  attorneys  and  this  cause  coming 

on  to  be  heard  and  it  being  proven  to 

I  the  satisfaction  of  the  court  from  the 
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affidavit  of  John  Bay,  publisher  of  the 
Cassville  Democrat,  that  defendant  had 
been  duly  notified  of  the  bringing,  ob- 
ject and  general  nature  of  this  action 
by  publication  in  the  Cassville  Dem- 
ocrat, a  weekly  newspaper  published  in 
this  county  and  state  for  four  weeks 
successively,  the  last  insertion  there- 
of being  at  least  four  weeks  before 
the  first  day  of  the  present  term  of 
this  court,  by  which  said  notice  the 
defendant  was  required  to  appear  at 
this  term,  and  on  or  before  the  third 
day  thereof  answer  to  plaintiff's  peti- 
tion, or  the  same  would  be  taken  as 
confessed  and  judgment  rendered  ac- 
cordingly and  it  further  appearing  to 
the  court  that  the  defendant  herein 
has  failed  to  appear  in  anywise,  but 
herein- makes  default  and  the  court  pro- 
ceeding to  hear  the  cause  finds  from 
the  evidence  adduced  by  plaintiff  that 
this  is  an  action  founded  on  a  duly 
certified  tax  bill  filed  with  plaintiff's 
petition  whereby  it  appears  that  the 
back  taxes  for  the  years  in  the 
amounts  hereinafter  mentioned  inclu- 
sive of  interests,  costs,  etc.,  now  due 
and  constituting  a  charge  and  lien  up- 
on the  following  described  tract  of 
land,  to- wit:  (description  and  itemized 
statement  of  taxes  by  years). 

It  is,  therefore,  considered,  ordered 
and  adjudged  by  the  court  that  plain- 
tiff have  judgment  for  and  recover  the 
said  sums  amounting,  in  the  aggregate, 
to  $33.11,  together  with  ten  per  cent, 
thereon  as  costs  for  attorneys'  fees  in 
this  suit  amounting  to  $3.31,  and  his 
other  costs.  It  is  further  adjudged  and 
decreed  that  the  eaid  lien  of  the  state 
of  Missouri  upon  said  land  be  fore- 
closed, and  that  the  real  estate  above 
described,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  this  judgment 
and  costs  be  sold;  that  to  that  end  a 
special  fieri  facias  issue  in  the  usual 
form  to  the  sheriff  of  this  county 
against  the  said  land."  Gibbs  v. 
Southern,  116  Mo.  204,  22  S.  W.  713. 
TAXATION  OP  COSTS.— See  Costs. 

TBLEORAPHS  AND  TELEPHONE& 

Complaint  hy  Addressee  for  Faihtre  To 
Deliver  Message, 
<<That  the  defendant,  the  Western 
Union  Telegraph  Company,  was,  at  the 
time  of  the  grievances  hereinafter 
stated,  and  is  now,  a  corporation  duly 
organised  and  incorporated  nnder  the 


laws  of  the  state  of  New  York,  and  as 
such  was  and  is  doing  business  in  the 
state  of  Kansas,  and  was  and  is  own- 
ing and  operating  a  telegraph  line  in 
the  state  of  Kansas,  between  the  city 
of  Topeka,'in  and  through  Shawnee 
county,  and  the  city  of  Delphos,  Ot- 
tawa county,  in  the  state  of  Kansas, 
and  was  then  and  is  now  engaged  as 
a  common  carrier  for  hire,  in  sending 
messages  for  the  public,  by  means  of 
such  telegraph  between  said  points. 

''Plaintiff  further  states,  that  on  or 
about  the  14:th  day  of  September,  1885, 
he  was  temporarily  at  the  city  of 
Delphos,  in  the  state  of  Kansas,  and 
that  on  or  about  said  date  the  plain- 
tiff, by  his  agent,  John  G.  West,  made 
and  entered  into  a  contract  with  de- 
fendant, its  agents  and  employes,  at 
the  city  of  Topeka,  which,  in  con- 
sideration of  the  sum  of  forty  cents 
to  it  paid  by  plaintiff,  undertook,  prom- 
ised and  agreed  to  transmit  and  de- 
liver, without  unnecessary  delay,  a 
certain  telegraphic  message  to  plain- 
tiff, at  the  city  of  Delphos,  state  of 
Kansas,  where  plaintiff  was  temporar- 
ily residing  as  aforesaid,  which  mes- 
sage was  in  words  and  figures  fol- 
lowing, to- wit: 

'*  'North  Topeka,  Kansas,  September 
14,  1885.— To  George  West,  Delphos, 
Kansas,  care  of  post  office:  Uncle  Sam 
died  last  night;  funeral  Wednesday. 

John  G.  West.' 

"That  plaintiff,  by  his  agent  as 
aforesaid,  then  and  there  paid  defend- 
ant forty  cents,  the  regular  considera- 
tion and  price  by  it  charged  for  trans- 
mitting and  delivering  said  message 
from  the  city  of  Topeka  to  the  city 
of  Delphos  in  the  state  of  Kansas, 
which  consideration  was  then  and  there 
accepted  by  defendant,  and  for  which 
it  agreed,  without  unnecessary  delay 
as  aforesaid,  to  transmit  said  message 
to  plaintiff  at  the  city  of  Delphos  as 
aforesaid,  and  deliver  the  same  to 
plaintiff  in  person,  or  in  care  of  the 
post-office,  at  said  city  of  Delphos; 
that  although  defendant  well  knew  the 
whereabouts  of  plaintiff,  and  the  post- 
office,  in  the  care  of  which  said  mes- 
sage was  sent  at  said  city  of  Delphos, 
state  of  Kansas,  and  could  and  should 
have  delivered  the  same  to  plaintiff  as 
aforesaid  on  the  same  day  it  was  sent, 
yet  defendant,  its  agents  and  employes, 
maliciously  and  in  gross  neglect  of 
duty  failed  and  refused  to  deliver  the 

Vol  IX 


1198 


TELEQ^APMS  AjfD  TSLEPBONES 


same  to  plaintiff,  or  to  the  post-office 
as  aforesaid,  within  a  reasonable  time, 
but  grossly  and  maliciously  neglected 
and  failed  to  deliver  said  message  to 
plaintiff  when  called  for  by  him  in 
person,  and  never  delivered*  the  same 
to  plaintiff  or  in  care  of  the  said  post- 
office  as  by  its  contract  it  had  obligated 
itself  to  and  was  bound  to  do. 

**  Plaintiff  further  avers,  that  at  the 
time  of  the  said  grievances  he  was 
seventy-three  years  of  age,  and  had  an 
only  brother,  Samuel  C.  West,  who  was 
seventy-six  years  of  age,  and  who  re- 
sided in  Philadelphia,  Pennsylvania, 
and  that  said  telegram  was  to  notify 
plaintiff  of  the  death  of  his  said 
brother  Samuel,  which  was  then  and 
there  to  the  defendant,  its  agents  and 
employes,  well  known,  and  whose 
funeral  the  plaintiff  desired  to  and 
would  have  attended,  but  for  the  gross 
negligence  of  defendant,  its  agents  and 
employes^  to  deliver  said  message  to 
plaintiff,  as  by  the  contract  it  obligated 
and  bound  itself  to  do;  that  the  funeral 
of  the  said  Samuel  C.  West,  deceased, 
was  deferred  so  that  plaintiff  could  at- 
tend the  same,  and  which  the  plaintiff 
intended  to  and  would  have  done,  if 
said  telegram  had  been  delivered  with- 
in a  reasonable  time,  in  accordance 
with  said  contract,  but  in  consequence 
of  the  failure  and  gross  and  malicious 
negligence  of  the  defendant,  its  agents 
and  employes,  to  deliver  said  dispatch 
as  by  its  said  contract  it  had  obligated 
itself,  and  was  bound  to  do,  the  plain- 
tiff was  deprived  of  the  satisfaction 
and  pleasure  of  seeing  his  said  brother, 
and  being  present  at  his  funeral,  and 
because  of  which  plaintiff  suffered 
great  and  irreparable  injury,  distress 
and  mental  pain  and  anguish,  and 
which  was  great  and  overpowering, 
and  was  due  and  caused  by  the  failure 
and  gross  and  malicious  neglect  of  the 
defendant,  its  agents  and  employes,  to 
comply  with,  and  in  breach  of,  its  said 
contract.  And  thereby  also,  because  t>f 
the  failure  of  defendant  to  transmit 
and  deliver  said  telegram  to  plaintiff, 
as  it  was  bound  to  do,  the  plaintiff  was 
forced  to  and  did  then  and  there  lay 
out  and  expend  large  sums  of  money, 
and  performed  labor,  to-wit,  ten  dol- 
lars, in  And  about  making  search  for, 
and  attempting  to  find  said  telegram, 
caused  by  the  failure  and  gross  and 
malicious  neglect  of  the  defendant,  its 
agents  and  employes,  to  comply  with, 


fand    in    breach    of,    its    said    contract, 
and  by  its  negligence, 

''Wherefore,  the  said  damage  sn?- 
tained,  as  aforesaid,  by  reason  of  the 
breach  of  contract  and  gross  negli- 
gence of  the  defendant,  through  its 
agents  and  employes,  was  and  is  in  th.- 
sum  of  ten  thousand  dollars,  for  whieh 
plaintiff  demands  judgment,  costs,  and 
other  relief."  West  r.  Western  Union 
Tel.  Co.,  39  Kan.  93,  17  Pae.  807. 

TENDER. 

L    Pleaa,  1198 

A.  In  Assumpsit,  1198 

B.  In  Covenant,  1199 

n.    Payment  Into  Court,  1200 

A.  Order  for  Leave,  1200 

B.  Notice  of  Paying;  1200 

m.     Replication  to    Plea   of    Tender, 

1200 

IV.  Verdict  for  Defendant  on   Plea 
of  Tender,  1200 

V.  Entry  of  Tender,  1200 

VL    Answers;  1200 

A.  Tender  of  Payment,  1200 

B.  Tender  as  to  Part,  and  Payment, 

1201 
O.    Venial  of  Part,  and  Tender,  1201 
D.    Demand  After  Plaintiff's  Tender, 

1201 

CROSS-REFERENCES : 
Landlord  and  Tenant: 

Answer,   Tender   of   Rent  Upon    the 
Land. 
Replevin  : 
Plea  to  Avowry,    Damage    Feasant, 

Tender  Before  Impounding; 
Plea  in  Traverse  to  Cognizance,  No 
Rent  in  Arrear  in  Part,  Tender  in 
Part; 
Replication  to  Plea  to  Avowry,  De- 
nial of  Tender; 
Replication  to  Plea  to  Avowry,  De- 
mand After  Tender. 

I.    Pleas. 

A.  Plea  of  Tender  Before  8wit  in 
Assumpsit, 

And  the  said  G.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  force  and  injury,  when,  etc 
(general  issue  as  to  all  except  the  sura 
tendered,  thus):  and  as  to  all  the  said 
several  promises  and  undertakings  in 
the  said  declaration  mentioned,  except 
as  to  the  sum  of  (three  hundred)  dol- 
lars (the  sum  tendered)  parcel  of  the 
said  several  sums  of   money,    in    the 
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said  declaration  mentioned  (or,  if  some 
of  the  counts  are  denied  altogether, 
or  a  tender  cannot  be  pleaded  thereto 
say,  in  the  said  third,  fourth  and  last 
counts  mentioned),  says  that  he  did 
not  undertake  or  promise  in  manner 
and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him, 
and  of  this  he  puts  himself  upon  the 
country,  etc.  (And  the  said  plaintiff  doth 
the  like,  etc.)  And  as  to  the  said  sum 
of  (three  hundred)  dollars,  parcel  of 
the  said  several  sums  of  money  in  the 
said  declaration  (or  in  the  said  third, 
fourth  and  last  count,  according  to  the 
counts  pleaded  to),  mentioned,  the  said 
defendant  says,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  to 
recover  any  more  or  greater  ^damages 
than  the  said  sum  of  (three  hundred) 
dollars,  parcel,  etc.,  in  this  behalf,  be- 
cause he  says,  that  after  the  making 
of  the  said  several  supposed  promises 
and  undertakings  in  the  said  declara- 
tion mentioned  (or  in  the  said 

counts  mentioned),  as  to  the  said  sum 
of  (three  hundred)  dollars,  parcel,  etc., 
and  before  the  exhibiting  of  the  bill 
of  the  said  plaintiff  against  the  said 
defendant  and  in  this  behalf  (or  and 
before  the  commencement  of  tnis  suit), 

to- wit,  on  the day  of , 

in  the  year  (the  precise  day 

of  the  tender  is  not  in  general  mate- 
rial),   at    aforesaid,    he,    the 

said  defendant,  was  ready  and  willing, 
and  then  and  there  tendered  and  of- 
fered to  pay  to  the  said  plaintiff  the 
said  sum  of  (three  hundred)  dollars, 
parcel,  etc.,  to  receive  which  of  the 
said  defendant,  he,  the  said  plaintiff, 
then  and  there  wholly  refused:  and  the 
said  defendant  in  fact  further  saith, 
that  he,  the  said  defendant,  always, 
from  the  time  of  the  making  of  the 
said  several  promises  and  undertakings 
in  the  said  declaration  mentioned   (or 

in  the  said counts  mentioned), 

as  to  the  said  sum  of  (three  hundred) 
dollars,  parcel,  etc.,  hitherto,  at,  etc., 
aforesaid,  been  ready  to  pay,  and  still 
is  there  ready  to  pay  to  the  said  plain- 
tiff the  said  sum  of  (three  hundred) 
dollars,  parcel,  etc.,  and  he  now  brings 
the  same  into  the  court  here,  ready  to 
be  paid  to  the  said  plaintiff,  if  he 
will  accept  the  same  (or,  if  the  money 
has  been  already  paid  into  court,  in- 
stead of  the  words  ''and  he  now 
brings,"  etc.,  the  form  should  be  thus: 


''And  the  said  defendant  avers  that 
he,  the  said  defendant,  hath  paid  the 
said  sum'  of  (three  hundred)  dollars, 
into  the  court  here,  in  this  action  bo 
depending  as  aforesaid,  ready  to  be 
paid  to  the  said  plaintiff,  if  he  will 
accept  the  same"),  and  this  he,  the 
said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him, 
to  recover  any  more  or  greater  dam- 
ages than  the  said  sum  of  (three  hun- 
dred) dollars,  parcel,  etc.,  in  this  be- 
half, etc.  (Add  a  plea  of  set  off  to 
the  sum  not  tendered,  if  advisable.) 
Burr.  App.  352,  §642;  3  Chit.  PI.  922, 
12  Wend.    (N.  Y.)   393. 

B.    Plea  of   Tender  of  Bent  in  Cov- 
enant. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  conies 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  to 
recover  any   more   or  greater   damages 

than  the  said  sum  of  dollars, 

because  he  says  that  he,  the  said  de- 
fendant, was  present  at  the  said  de- 
mised dwelling  house  at  the  time  when 

the  said dollars  became  due  as . 

aforesaid,  to-wit,  on,  etc.,  for  a  reason- 
able time,  to-wit,  the  space  of  one 
hour  before  sunset,  and  there  continued 
until  a  reasonable  time,  to-wit, 
one  hour  after  sunset  on  the  same 
day,  and  during  all  the  interval  of  time 
aforesaid,  was  there  ready  to  pay  the 

gaid  dollars  to  him  the  said 

plaintiff  but  that  neither  the  said  plain- 
tiff, nor  any  other  person  on  his  be- 
half during  the  said  time  or  any  part 
thereof,  was  there  ready  to  receive  the 
same;  and  the  said  defendant  further 
saith,  that  since  the  said  day  he  hath 
always  been,  and  still  is  ready  to  pay 

the   said dollars  to   the  said 

plaintiff,   to-wit,  at,   etc.,   and   he  now 

brings  the  said  dollars   here 

into  court,  ready  to  be  paid  to  the  said 
plaintiff,  if  he  will  accept  the  same; 
all  which  he  is  ready  to  verify:  Where- 
fore he  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  said 
action  thereof  against  him,  the  said  de- 
fendant, to  recover  any  more  or  greater 

damages  than  the  said  sum  of 

dollars,  in  this  behalf,  etc.  Burr.  App. 
360,  §654;  3  Chit.  PI.  1017;  Yates* 
Forms  448. 
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H.    Payment  Into  Court. 

A.  Order  for  Leave  To  Pay  Money 

Into  Court. 

Ordered  that  the  defendant  have 
leave  to  pay  into  court  the  sum  of 
(three  hundred  and  fifty)  dollars,  and 
(fifty-one)  cents,  in  this  cause,  upon 
entering  the  common  rule  for  that  pur- 
pose.   Dated,  etc. 

,  circuit  judf^e. 

Burr.  App.  229,  §479;  Yates'  Forms 
86. 

B.  Notice  of  Faying  Money  Tendered 

Into  Court, 
Please  to  take  notice,  that  the  sum 
of  (one  hundred  and  fifty)  dollars,  and 
(twenty-one)  cents  has  been  duly  paid 
into  court  in  this  cause;  and  that  a 
rule  was  thereupon  entered,  of  which 
the  annexed  is  a  copy.  (Annex  same 
to  notice.  Dated,  etc.  Yours,  etc. 
G.   H.,   deft's  atty. 

No.  street,  (Albany). 

To  E.  F.,  esq.,  plfiP's  atty. 
Burr.  App.  197,  §369. 

m.    Replication  to  Plea  of  Tender. 

And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant,  by 
him  first  above  pleaded,  and  whereof 
he  hath  pat  himself  upon  the  country, 
doth  the  like. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
secondly  above  pleaded,  says  that,  etc. 
(Continuing  the  replication  in  the  usual 
form.) 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)    above    pleaded    (as   to   the 

said   sum   of  dollars,    parcel, 

etc.),  says  that  he,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him  (to  re- 
cover  further   damages  than   the  said 

sum   of  dollars,   parcel,   etc., 

in  this  behalf),  because  he  says,  that 
the  said  defendant  did  not  tender  or 
offer  to  pay  to  him,  the  said  plaintiff, 
the  said  sum  of  dollars,  par- 
cel, etc.,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said 
(last  mentioned)  plea  in  that  behalf  al- 
leged. And  this  he,  the  said  plaintiff, 
prays  may  be  inquired  of  by  the  coun- 
try. 

(If  a  set-off  were  also  pleaded,  pro- 
ceed thus): 
And  as  to  the  said  plea  of  the  said 


defendant  by  him  lastly  above  pleaded 
the  said  plaintiff  saith  that  he,  by 
reason  of  anything  by  the  said  defend- 
ant in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintain- 
ing his  aforesaid  action  thereof,  against 
the  said  defendant,  because  he  says, 
that  he  was  not,  nor  is  indebted  to 
the  said  defendant,  in  manner  and  form 
as  the  said  defendant  hath  in  his  said 
last  plea  above  alleged.  And  this  he, 
the  said  plaintiff,  also  prays  may  be 
inquired  of  by  the  country,  etc  Barr. 
App.  376,  §684;  3  Chit.  PI.  1151. 

IV.  Verdict  for  Defendant  on  Plea  of 

Tender  in  Part^  Non-aMompsit  in 

Part 

(Usual  form,  continuing):  As  to  the 

first    issue    above    joined   between    the 

said   parties,   that   the   said   defendant 

did   not   undertake   or   promise,   to  an 

amount  beyond   the   sum   of    

dollars,  above  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged;  and  as  to  the 
last  issue  above  joined  between  the  said 
parties,  the  jurors  aforesaid  upon  their 
oath  aforesaid,  say,  that  the  said  de- 
fendant did  tender  and  offer  to  pay  to 
the    said    plaintiff   the.  said     sum     of 

dollars,  parcel  of  the  several 

sums  of  money  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the 
said  defendant  hath  above  in  that  be- 
half alleged.  Burr.  App.  426,  §814; 
Archb.  Forms  146. 

V.  Entry  of  Tender. 

(After  the  plea  proceed  thus): 
And  hereupon,  the  said  plaintiff  ac- 
cepts the  said  sum  of  (four  hnndred 
dollars  and  fifty  eents).  so-  tendered 
as  aforesaid,  by  the  said  defendant: 
Wherefore,  of  that  sum  the  said  defend- 
ant may  go  quit,  etc.  And  thereupon 
the  said  sum  so  accepted  by  the  said 
plaintiff,  is  deducted  from  the  recovery 
to  be  had  by  the  said  plaintiff  in  thia 
suit,  and  judgment  shall  be  rendered 
only  for  the  residue,  if  any.  Burr. 
App.  95,  §180;  Yates'  Forms  338. 

VI.  Answers. 

A.     Answer,  Tender  of  Payment, 

L     That  before  this  action,  and  on 

the  day  of  ,  18 , 

at   ,   this   defendant   tendered 


to  the  plaintiff 


dollars  in  pay- 


ment of  said  note  and  interest  (or  other 
indebtedness),  but  *  he  refused  to  re- 
ceive the  same, 
n.     That   this   defendant   has  ever 
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since  remained,  and  still  is,  ready  and 
willing    to    pay    to    the    plaintiff    said 
sum;  but  the  plaintiff  has  hitherto  re- 
fused to  receive   the  same. 
III.    That  this  defendant  now  brings 

the  said  sum  of  dollars  into 

this  court  (or  if  already  paid  into 
court,  that  this  defendant  has  paid  said 

sum  of dollars  into  this  court 

in  this  action)  ready  to  be  paid  to 
the  plaintiff,  if  he  will  accept  the  same. 
2  Abb.  Forms  54. 

B,  Answer,  Tender  as  to  Part,  and 

Payment  as  to  Part. 

I.     That  before  this  action   (and  on 

or  about  the  day  of , 

18),  this  defendant  paid  to  the  plain* 

tiff dollars,  in  full  (or  in  part) 

payment  of  the  said  note  (or  other  in- 
debtedness). 

n.  As  to  the  residue  of  said  claim, 
the  defendant  says  that  on  the  ■ 

day  of  ,   18 ,  at  , 

he  tendered  (continuing  as  in  preced- 
ing form).     2  Abb.  Forms  54. 

C.  Answer,  Denial  of  Part,  and  Ten- 

der of  Besidue. 

I.  That  he  promised  to  pay  the 
plaintiff dollars  only. 

II.  That    before    this    action,    and 

on    the    day    of    , 

18 ,  at ,  he  tendered  to  the 


plaintiff 


dollars  in  payment  of 


said  sum;  but  (continuing  as  in  VI, 
A,  from  the  *).     2  Abb.  Forms  55. 

D,  Answer,  Demand  Before  or  After 
Plaintiff's  Tender.' 

I.  That  before  the  making  of  the 
tender,  alleged  (or  after  the  making 
of  the  tender  alleged,  and  before  this 

action)^   and   on   the  day  of 

,  18 ,  at  ,  the  de- 
fendant requested  the  plaintiff  to  pay 
him  said  sum  (or  to  deliver  to  him  said 
deed). 

n.  That  the  plaintiff  then  and  ever 
since  refused  to  pay  (or,  to  deliver) 
the  same.     2  Abb.  Forms  53. 


THBEATS. 

L    Indictment  for  Sending  Threatening 
Letter,  1201 

n.    Indictment  for  Threatening  To  Do 
Injury  to  Another,  1202 

UL   Indictment  for  Threat  With  Intent 
To  Extort  Money,  1202 

IV.     Information  for  Threat  With  In- 
tent To  Extort  Money,  1202 

T6 


V.  Indictment  for  Extortion  by  Force 
or  Fear,  1202 

VL    Indictment  for  Whitecapping,  1202 

vn.  Warrant  of  Oommitment  on  Fail- 
nre  To  Qive  Bond  To  Keep  Peace, 
1203 

L  Indictment  for  Sending  Threatening 
Letter. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  present,  that  the  said 
T.  H.  being  such  wicked  and  evil  dls- 
PQsed  person  as  aforesaid,  and  not  re- 
garding the  laws  and  statutes  of  this 
realm  after  the  passing  of  the  said  act 
of  parliament,  made  and  passed  in  the 
fourth  year  aforesaid,  to-wit,  on,  etc.) 
at,  etc.,  knowingly,  wilfully,  and  felon- 
iously, did  send  to  the  said  John  F. 
a  certain  threatening  letter,  with  the 
name  and  signature  following:  that  is 
to  say,  "Thomas  H."  subscribed  there- 
to, directed  as  followeth;  that  is  to 
say,  "Mr.  F.,  Stapleford  Melton,  Lei- 
cestershire, speed,''  demanding  money 
of  the  said  John  Fabling,  he  the  said 
John  F.  then  and  still  being  a  sub- 
ject of  our  said  lord  the  king,  and 
which  said  last-mentioned  letter  is  of 
the  tenor  following;  that  is  to  say, 
Aldersgate  Street,  135,  May  5,  1824. 
"Sir — You  have  taken  possession  of 
all  my  property,  and  disposed  of  it  in 
a  way  very  disgraceful  to  man  or  man- 
hood, and  you  have  ruined  an  indus- 
trious man  and  an  innocent  family  to 
serve  your  friend  Tom  H.,  and  to  make 
yourself  look  great,  but  you  should 
have  recollected  who  you  had  got  to 
contend  with,  and  what  I  can  bring 
against  you,  and  though  it  is  years  ago, 
I  can  indict  you  for  it.  You  well 
know  you  have  several  times  made 
overtures  to  me,  of  which  I  can  in- 
dict you  for  sodomy;  you  have  done 
all  you  can  to  bring  disgrace  and  ruin 
on  my  family,  and  I  can  bring  more 
disgrace  on  you  that  you  have  in  your 
power  to  bring  on  me,  as  I  can  have 
as  good  a  character  from  Nottingham 
and  in  London,  as  John  Fabling  can 
have  at  Stapleford  and  Whissurden.  1 
have  determined  to  have  it  out  with 
3'ou  this  time,  if  I  don't  receive  a 
compensation  for  the  losses  I  have  sus- 
tained by  you;  you  may  depend  upon 
it  I  shall  indict  you  in  a  few  days. 
Yours,  etc., 

"Thomas  Hickman." 
"Mr.  Fabling,  Stapleford  Melton,  Lei- 
cestershire, speed." 
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With  a  view  and  intent  to  extort 
and  gain  money  from  the  said  John 
Fabling,  being  the  person  so  threat- 
ened, against  the  form  of  the  statute, 
and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity.  3 
Ohit.   Cr.  L.  846. 

n.  Indictment  for  Threatening  To  Do 
Injury  to  Another. 

*'The  said  Charles  Young,  at,  etc., 
feloniously  and  maliciously  did  threat- 
en to  shoot .  one  George  W.  Pressley, 
then  and  there  being,  with  intent  then 
and  thereby,  by  means  of  said  threat, 
to  compel  the  said  George  W.  Pressley 
to  submit  to  his  person  being  searched, 
the  same  being  against  the  will  of  him, 
the  said  George  W.  Pressley,  and  con- 
trary to  the  form  of  the  statute,  in 
such  case  made  and  provided."  State 
r.  Young,  26  Iowa  122. 

Note, — ^Under  a  statute  "to  compel 
the  person  so  threatened  to  do  any  act 
against  his  will." 

in.  Indictment  for  Threat  With  In- 
tent To  Extort  Money. 

' '  Maliciously  and  verbally  did  threat- 
en one  Hosea  C.  Killam  to  accuse  said 
Killam  of  having  committed  the  crime 
of  adultery  with  Antoinette  M.  Hazen, 
wife  of  Nathan  T,  Hazen,  with  a  view 
and  with  the  intent  to  extort  money 
from  the  said  Killam."  Com.  r.  Moul- 
ton,  108  Mass.  307. 

IV.  Infoxmation  for  Threat  With  In- 

tent To  Extort  Money. 
"I  know  you  had  a  corrupt  agree- 
ment with  the  Allen's  Cornice  &  Cor- 
rugating Works,  and  that  you  voted 
corruptly  to  allow  them  the  contract 
for  the  repairing  and  replacing  of  the 
roof  and  gutters  on  the  old  county 
hospital  building,  and  if  you  do  not 
give  me  fifty  dollars  I  will  expose  you 
and  open  up  on  you  by  putting  a  line 
in  the  paper  tomorrow."  Schnltz  t\ 
State,  135  Wis.  644,  114  N.  W.  505,  116 
N.  W.  259,  571. 

V.  Indictment  for  Extortion  by  Force 

or  Fear. 
"The  grand  jury  of  the  city  and 
county  of  New  York,  by  this  indict- 
ment,- accuse  the  defendants  of  the 
crime  of  extortion,  committed  as  fol- 
lows: The  said  (defendants),  each 
late  of  the  first  ward  of  the  city  of 
New  York,  in  the  county  of  New  York 
aforesaid,  on  the  twenty-third  day  of 
March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six, 


at  the  ward,  city  and  eonnty  aforesaid, 
with  force  and  arms,  did  feloniously 
and  extorsively  obtain  from  one  George 
Theiss,  who  was  then  and  there  law- 
fully carrying  on  business  in  the  said 
cit^r,  with  his  consent,  a  certain  writ- 
ten'instrument,  being  an  order  for  the 
payment  of  money  of  the  kind  com- 
monly called  bank  checks,  and  being 
then  and  there  wholly  unsatisfied,  for 
the  payment  of,  and  of  the  value  of, 
one  thousand  dollars,  and  the  sum  of 
one  thousand  dollars  in  money,  lawful 
money  of  the  United  States,  and  of  the 
value  of  one  thousand  dollars,  of  the 
personal  property  of  the  said  George 
Theiss,  such  consent  being  then  and 
there  by  them,  the  said  (defendants) 
induced  by  a  wrongful  use  of  fear  on 
the  part  of  him,  the  said  George  Theiss, 
and  such  fear  being  then  and  there  by 
them,  the  said  (defendants)  induced  by 
a  threat  then  and  there  by  them  made, 
to  the  said  George  Theiss,  to  do  an 
unlawful  injury  to  his  property,  that  is 
to  say,  to  injure  and  destroy  the  said 
business  of  him,  the  said  George  Theiss, 
and  prevent  and  hinder  him  from  car- 
rying on  the  same,  against  the  form 
of  the  statute,  etc."  People  r.  Wil- 
zig,  4  N.  Y.  Crim.  403. 

VI.     Indictment  for  Whitedw^ng. 

''In  the  name  and  by  the  authority 
of  the  State  of  Texas,  the  grand 
jurors  for  the  county  of  Coryell,  State 
aforesaid,  duly  organized  as  sueh,  at 
the  January  term,  A.  D.  1901,  of  the 
District  Court  for  said  county,  upon 
their  oaths  in  said  court  present  that 
E.  M.  Dunn,  on  or  about  the  9th  day 
of  April,  A.  D.  1900,  and  anterior  to 
the  presentment  of  this  indictment,  in 
the  county  of  Coryell  and  State  of 
Texas,  and  with  the  intention  of  inter- 
fering .  by  frightening  him  with  the 
right  of  Jim  Owens  to  occupy  his  (the 
Jim  Owens)  premises,  he,  the  said  Jim 
Owens^  being  then  and  there  the  owner 
and  occupant  of  certain  premises,  said 
premises  being  then  and  there  situated 
and  being  in  justice  precinct  No.  4,  in 
the  County  of  Coryell,  and  State  of 
Texas,  and  with  the  intention  of  inter- 
fering, by  frightening  him  with  the 
right  of  said  Jim  Owens  to  follow  his 
legitimate  occupation,  calling,  and  pro^ 
fession,  the  same  being  that  of  a  farm- 
er and(  stockman;  and  he,  the  said  Jim 
Owens,  being  then  and  there  in  the 
pursuit  of  and  engaged  in  said  oeca* 
pation  of  a  farmer  and  stockman,  and^ 
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with  the  intention  of  causing  the  said 
Jim  Owens  to  abandon  his  said  prem- 
iseSy  and  to  abandon  the  said  county 
and  precinct  in  which  he,  the  said  Jim 
Owens,  then  resided,  to-wit,  in  justice 
precinct   No.  4,   and  in  Coryell  Ck)un- 
tv,  State  of  Texas,  did  then  and  there 
unlawfully,    wilfully,     and    knowingly 
cause  to  be  sent  to  the  said  Jim  Owens 
by  the  United  States  mail  service,  and 
by  mailing  and  posting  the  same  for 
transmission     and     delivering    in     the 
United  States  postoffice  at  Leon  Junc- 
tion, a  town  and  United  States  post- 
office    in    Coryell    County,    Texas,    an 
anonymous  notice,  threats,  and  signs  of 
the  tenor  following: 
**  'Jim  Owens  went  to  Hell  June 
20th,   1900.' 
(Here  drawing  of    coffin    and    person 
hanging  from  gibbet.) 
— and  which  eaid  notice,  threats,  and 
signs   were   by   the  said  £.   M.   Dunn 
placed   in    the   mail   box    at    the    said 
United   States   post-office   at   the^  said 
Leon    Junction,    duly    enclosed     in     a 
sealed   envelope,  which    said    envelope 
was  then  already  duly  stamped  with  a 
United  States  two-cent  postage  stamp, 
and    on    which   envelope   was    the   fol- 
lowing    pencil-written     address,     viz: 
'Mr.    Jim    Owens,    Boaz,    Tex.,'    and 
whereby  and  by  the  means  aforesaid, 
the    said    E.    M.    Ihinn    did   then    and 
there  unlawfully,   wilfully,   and  know- 
ingly  cause   said   notice,   threats,   and 
signs  to    be   sent,   and   the  same   was 
then  sent,  by  due  course  ot  the  United 
States  mail,  from  said  Leon  Junction 
post-office   to  the  said   Jim  Owens  at 
Boaz,  in  Coryell  County,    Texas,    and 
from  which  said  Boaz  post-office  said 
Jim  Owens  did  reeeive  and  obtain  said 
notice,  threats,  and  signs,  said  Boaz  be- 
ing then  and  there  the  postoffice  ad- 
dress of  the  said  Jim  Owens,  against 
the  peace  and  dignity  of  the  state." 
Dunn   r.   State,  43   Tex.  Grim.   25,  32, 
63  8.  W.  571. 

VIL    Warrant  of  Commitmait  on  FaJl- 
vre  To  Give  Bond  To  Keep  the 


shoot  him,  the  baid  Harvey  E.  Saxton^ 
and  otherwise  injure  him;  whereas,  it 
appeared  to  me,  u^on  tho  examination 
of  the  said  complainant,  duly  made  on 
oath,  and  reduced  to  writing,  and  sub* 
scribed  by  him,  that  there  was  just 
reason  to  fear  the  commission  of  said 
oifense  by  said  Philip  Oano,  and  he 
having  been  brought  before  me,  on 
my  warrant,  required  to  enter  into  a 
recognizance  in  the  sum  of  three  hun- 
dred dollars,  with  sufficient  surety,  to 
appear  at  the  next  Court  of  Sessions,  to 
be  held  in  said  county,  and  not  to  de- 
part the  same  without  leave,  and,  in 
the  meantime,  to  keep  the  peace  to- 
wards the  people  of  this  state,  and 
particularly  towards  the  said  complain- 
ant; and  the  said  Philip  Qano  having 
refused  to  find  such  security,  you  are 
therefore  commanded,  in  the  name  of 
the  people  of  the  state  of  New  York, 
forthwfth  to  convey  him  to  the  com- 
mon jail  of  said  county,  and  deliver 
him  to  the  keeper  thereof,  who  is  here- 
by required  to  receive  the  said  Philip 
Gano  into  his  custody,  and  him  safely 
keep  in  the  said  jail  until  he  shall  find 
fiuch  security  or  be  discharged  by  due 
course  of  law. 

Witness  my  hand,  this  12th  day  of 
September,  1861. 
Nathan  Q.  Hall,  justice  of  the  peace. 

Gano  V.  Hall,  5  Park.  Crim.  651,  652, 
653. 

Note. — Held   under   statute    warrant 
need  not  be  under  seal. 


Otsego  County,  ss:     To  any  constable 

of  said  county,  greeting: 

Whereas,  Harvey  E.  Saxton,  on  the 
11th  day  of  September,  instant,  made 
eom plaint  to  me.  in  writing,  on  oath, 
that  Philip  Gano,  on  the  lltb  day  of 
September,  instant,  at  the  town  of  Mid- 
dlefield,  in  said  eoonty,  threatened  to 
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TIME  TO  PLEAD 


V.     Affidavit  for  Leave  To  File  An- 
swer After  Time,  1205 

CROSS-EEFEBENCES : 
Admiralty: 

Order  Enlarging  Time, 
Ejectment: 

Order  To  Appear  and  Plead; 
Order  To  Appear  and  Plead  on  Mo- 
tion in  Open  Court. 
Scire  Facias: 
Notice  To. Plead  to  Scire  Facias. 

I.    Imparlance. 

A.  General  Imparlance, 

And  the  said  defendant  by  £.  F., 
his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  prays 
a  day  thereupon  to  imparl  to  the  said 
declaration  of  the  said  plaintiff,  and 
it  is  granted  to  him,  etc.  And  upon 
this  a  day  is  given  to  the  parties  afore- 
said,  before   our  lord   the  king,    until 

wheresoever,  etc.,   that  is  to 

say,  for  the  said  defendant  to  imparl 
to  the  declaration  aforesaid,  and  then 
to  answer  the  same;  at  which  day,  be 
fore  our  said  lord  the  king  at  Westmin- 
ster, come  the  parties  aforesaid,  b}* 
their  attorneys  aforesaid,  and  the  said 
defendant  says,  etc.  (to  the  end  of  the 
plea).    3  Chit.  PI.  889. 

B.  Special  Imparlance, 

And  the  said  defendant  (or  if  mis- 
nomer be  pleaded,  say,  "and  C,  D.  who 
is  sued  by  the  name  of  E.  D.'^)  in  his 
proper  person,  comes,  and  saving  to 
himself  all  advantages  and  exceptions, 
as  well  to  the  writ  as  to  the  declara- 
tion aforesaid,  prays  leave  to  imparl 
thereunto,  here,  until,  etc.,  and  it  is 
granted  to  him,  etc.,  the  same  day  is 
given  to  the  said  plaintiff  here,  etc., 
at  which  day  comes  here  as  well  the 

said  plaintiff  by ,  his  attorney, 

as  the  said  defendant  in  his  proper  per- 
son (or  by  —  ■  ,  his  attorney),  and 
the  said  defendant  says,  ete.  3  Chit. 
PI.  891. 

C.  General  Special  Imparlaihce, 

A  general  special  imparlance  differs 
only  from  the  preceding  form,  in  this, 
that  instead  of  the  words  in  italics  the 
following  are  to  be  inserted,  "and  sav- 
ing all  the  advantages  and  exceptions 
whatsoever."    3  Chit.  PL  891. 

B.    Imparlance  Under  Later  Traciice, 
(After  entering  the  declaration,  pro- 
ceed as  follows): 

And  now  at  this  day,  that  is  to  say, 
on   the  first  Monday  of  May,  in  this 


same  term  (the  term  in  the  plaeita),  to 
which  day  the  said  defendant  had  leave 
to  imparl  to  the  said  bill  (or  declara- 
tion), of  the  said  plaintiff,  and  then 
to  answer  the  same,  before  the  justices 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York),  come  as  well  the  said 
plaintiff,  by  his  attorney  aforesaid,  as 
the  said  defendant,  by  G.  H.,  his  at- 
torney. 

And  the  said  defendant,  by  6.  H.,  his 
said  attorney,  defends  the  wrong  and 
injury,  when,  etc.  (enter  the  plea). 
Burr.  App.  80,  |151. 

IL    Notices. 

A.  Notice   To  Declare. 

Please  to  take  notice  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
declare  therein  before  the  end  of  the 
next  term  after  service  of  this  notice; 
or  that  judgment  of  discontinuance  will 
be  entered  against  him.  Burr.  App. 
195,  §361. 

B.  Notice  To  PleaiL 

Please  to  take  notice,  that  the  de- 
fendant in  this  cause  is  hereby  required 
to  plead  to  the  declaration  £led  there- 
in (with  a  copy  whereof  you  are  here- 
with served),  in  twenty  days  after 
service  of  a  copy  thereof,  and  of  this 
notice  or  judgment.  Burr.  App.  195, 
§362. 

C.  Notice  To  Beply. 

Please  to  take  notice,  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
reply  to  the  plea  (or  pleas),  filed  here- 
in, with  a  copy  (or  copies),  whereof 
you  are  herewith  served,  in  twenty 
days  after  service  of  a  copy  (or  copies), 
thereof,  and  of  this  notice,  or  judgment. 
Burr.  App.  198,  §372. 

D.  Notice  To  Bcjoin, 

Please  to  take  notice,  that  the  de- 
fendant in  this  cause  is  hereby  required 
to  rejoin  to  (or  "answer"),  the  repli- 
cation filed  therein  (with  a  copy  where- 
of you  are  herewith  served),  in  twenty 
days  after  service  of  a  copy  thereof, 
and  of  this  notice  or  judgment.  Burr. 
App.  198,  §373. 

E.  Notice  To  Surrejoin, 

Please  to  take  notice,  that  the  plain- 
tiff in  this  cause  is  hereby  required 
to  surrejoin  to  (or  answer),  the  re- 
joinder filed  therein  (with  a  copy  where- 
of you  are  herewith  served),  in  twenty 
days  after  service  of  a  copy  thereof, 
and  of  this  notice,  or  judgment.  Burr. 
^App.  198,  §374. 
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p.    Notice  To  Plead  to  Scire  Facias. 

Please  to  take  notice  that  the  de- 
fendant in  this  cause  is  hereby  re- 
quired to  plead  to  the  writ  of  scire 
facias  issued  therein  (with  a  copy 
whereof  you  are  herewith  served),  in 
twenty  days  after  service  of  a  copy 
thereof.  Burr.  App.  196,  |363;  Laws 
of  1840,  p.  333,  |14. 

m    Orders  for  Fnrther  Time. 

A.  Order  for  Further  Time  To  De- 

clare, 
Ordered,    that    the    time    to    declare 
in  this  cause  be  extended  to  the  (tenth 
day  of  April)  next.    Dated,  etc.    Burr. 
App.  227,  1473. 

B.  Order  for  Further  Time  To  Plead, 
Let  the  time  to  plead  in  this  cause 

be   extended    to   the   day   of 

■  next  (or  instant).    Dated,  etc. 

W.  B.  D.,  court  comr. 

Burr.  App.  229,  f480. 

IV.     Enlarging  Time  To  Plead. 

A.  Affidavit  on  Motion  To  Enlarge 
Time  To  Plead. 

Y.  Z.,  being  duly  sworn,  says: 

L  That  he  is  the  defendant  in  the 
above  entitled  action. 

II.  That  he  has  fully  and  fairly 
stated  the  case  in  this  cause  to  Q.  B., 
his  counsel  therein,  who  resides  in  the 
village  of (or,  at  No. 


of 


-,  18 ,  at 


o'clock 


street,     in     the     city      of 

),  and  that  he  has  a  good  and 

BubstantiaJ  defense,  on  the  merits,  to 
the  action,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes. 

III.  (State  excuse,  e.  g.,  thus).  That 
he  was  compelled  to  leave  the  city  of 
New  York,  in  which  he  resides,  on  busi- 
nesfs,  immediately  after  being  served 
with  the  summons  herein,  and  remained 
absent  for  two  weeks,  since  which  he 
hiB  not  had  time  to  instruct  his  <sonnse] 
concerning    his   answer    in    this    cause, 

and   that  days  further   time 

is  necessary  therefor.  That  the  com- 
plaint was  served  on  the  — day 

of  ,   18 ,   and  the  time   to 

answer   expires    on    the day 

of ,  and  no  extension  of  such 

time  has  been  had  (or  if  any,  state 
what).    2  Abb.  Forms  196. 

B.    Notice  of  Motion  To  Enlarge  Timt 
To  Plead. 

Please  take  notice,  that  on  the  affi 
davit    a    copy    of    which    is    herewith 
8erv«d,  the  undersigned  will  move  the 
court,  at  a  special  term  thereof  to  be 
held  at  ,  on  tne  day 


in   the   forenoon,   to   enlarge   the   time 

to  answer  herein  days,  or  for 

such  other  relief  as  may  be  just.  2  Abb. 
Forms  195. 

C.     Order  Enlarging  Time  To  Plead. 

On  the  annexed  affidavit  of  Y.  Z., 
let  the  said  defendant   have  • 

days  additional  time  to  answer  the 
complaint  herein.     2  Abb.  Forms  196. 

V.  Affidavit  in  Support  of  Application 
for  Leave  To  File  Answer  After 
Expiration  of  Time. 

I,  A.  B.,  of,  etc.,  the  solicitor  (or 
managing  clerk  to  Mr.  C.  D.,  of,  etc., 
the  solicitor)  for  the  above-named  de- 
fendant £.  F.  in  this  suit,  make  oath 
and  say  as  follows: 

1.  That  the  printed  bill  of  complaint 
(or  the  subpoena)  in  this  suit  was 
served  on  the  said  defendant  E.  F.,  on 

the  day  of  ,  18 , 

as  I  have  been  informed  by  the  said 
defendant  and  verily  believe. 

2.  That  I  am  advised  by  counsel  and 
believe,  that  it  is  material  and  neces- 
sary for  the  defence  of  the  said  de- 
fendant £.  F.  in  this  suit,  that  he 
should  put  in  (a  plea  or)  an  answer  to 
the  said  bill. 

3.  That  instructions  to  settle  such 
(plea  or)  answer  were  laid  before  coun- 
sel on  the day  of . 

4.  That  it  is  not  desired  to  put 
in  such  (plea  or)  answer  for  the  pur- 
pose  of  delay,  and   that   further  time, 

until    the   day    of    

next,  will,  in  my  judgment,  be  neces- 
sary to  put  in  such  (plea  or)  answer, 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2185. 
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K.    Assignment  of  Term,  1207 

L.     Surrender,   1207 

M.    Covenant   To  Stand  Seized,  1208 

CBOSS-BEFERENCES : 
Ejectment  : 
Oomplaint  in  Ejectment  Setting  Forth 

Plaintiff's  Title  by  Deed; 
Complaint     in      Ejectment      Setting 

Forth  Title  by  Devise; 
Complaint     in      Ejectment      Setting 

Forth   Title  by  Descent; 
Denial   of  Title  in   Ejectment. 
Liber  CM  Tenbmbntum: 
Plea     in    Trespass     Quare    Clausnm 
Fregit. 
Nuisance  : 

Answer,  Alleging  Prescriptive  Right 
To  Maintain  Nuisance. 
Quieting  Title: 

Complaint,  Action  To  Quiet  Title; 
Cross-Complaint,  Setting  Up  Title  in 
Defendant. 
Bight,  Writ  of: 

Count     on     Seizin     of    Demandant's 

Father; 
Count  in  Writ  of  Bight  on  Demand- 
ant's Own  Seizin. 

L    Declarations. 

A.  Declaration,  Inducement  That  thf 

Grantor  or  Lessor   Was   Seized 

in  Fee  Simple, 
For  that  whereas  one  G.  H.,  before 
and  at  the  time  of  the  making  of 
the  indenture  hereinafter  mentioned 
was  seized  in  demesne  as  of  fee,  of 
and  in  the  tenements  and  premises, 
with  the  appurtenances,  hereinafter 
mentioned,  to  have  been  demised,  to* 
wit,  at,  etc.  (venue).  And  being  so 
seized,  etc.     2  Chit.  PI.  560. 

B.  Declaration^     Inducement,     Seizin 

in  Fee,  Husband  and  Wife  in 
Bight  of  Wife, 
For  that  whereas  the  said  A.  B.  and 
C,  his  wife,  before  and  at  the  time 
of  making  the  indenture  hereinafter 
mentioned,  were  seized  in  their  demesne 
as  of  fee,  in  the  right  of  said  C,  of 
and  in  the  tenements  and  premises, 
with  the  appurtenances,  hereinafter 
mentioned  to  have  been  demised,  to- 
wit,  at,  ete.  (venue).  And  being  so 
seized,  etc.     2  Chit.  PI.  561. 

O.  Declaration,  Inducement,  Seizin 
for  Life. 

For  that  whereas  one  E.  F.,  before 
and  at  the  time  of  making  the  inden- 
ture hereinafter  mentioned,  was  seized 
in    his    demesne    as    of    freehold,    for 


the  term  of  his  natural  life  (or  for 
the  term  of  the  natural  life  of  O.  H.) 
of  and  in  the  tenements,  with  the  ap- 
purtenances, hereinafter  mentioned  to 
have  been  demised,  to-wit,  etc  And 
being  so  seized,  ete.    2  Chit.  PL  562. 

D.  Declaration,  Inducement  of   Ten- 

ancy  by  Curtesy  or  Dower. 
For  that  whereas  one  E.  P.,  before 
and  at  the  time  of  making  the  inden- 
ture hereinafter  mentioned,  was  seized 
of  the  tenements  hereinafter  mentioned 
to  have  been  demised,  in  his  demesne 
as  of  freehold,  for  the  term  of  his  life, 
as  tenant  thereof,  by  the  law  of  Eng- 
land, to-wit,  at,  etc.  (venue),  and  being 
so  seized,  etc.  (If  the  seizin  be  stated 
as  a  derivative  title,  state  the  marriage, 
birth  of  a  child,  death  of  the  wife.) 
2  Chit.  PI.  563. 

E.  Declaration,    Inducement,    Esiais 

in  Joint  Tenancy, 
For  that  whereas,  before  and  at  the 
time  of  the  making  of  the  indenture 
hereinafter  mentioned,  E.  F.  and  G.  H. 
were  seized  as  joint  tenants  in  their 
demesne  as  of  fee,  of  and  in  the  tene- 
ments, with  the  appurtenances,  herein- 
after mentioned  to  have  been  demised 
to  the  said  defendant,  and  being  so 
seized,  etc.     2  Chit.  PI.  570. 

F.  Declaration,    Inducement,    Estate 

in  Coparcenary, 
For  that  whereas,  before  and  at  the 
time  of  making  the  indenture  herein- 
after mentioned,  E.  F.  and  G.  H.  were 
seized  in  their  demesne  as  of  fee,  of 
and  in  the  tenements,  with  the  appur- 
tenances, hereinafter  mentioned  to  have 
been  demised  to  the  said  defendants 
as  the  daughters  and  co-heirs  of  one 
J.  K.,  deceased.  And  being  so  seized, 
etc.     2  Chit.  PI.  570. 

G.  Declaration,  Title  by  Descent, 
And    the    said    defendant,    being    so 

possessed  as  aforesaid,  and  the  said 
£.  F.  being  so  seized  of  the  said  re- 
version as  aforesaid,  he  the  said  E.  P., 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  died  so  seized  of 
the  said  reversion  of  and  in  «the  said 
demised  tenements,  with  the  appurte- 
nances as  aforesaid,  whereupon  and 
whereby  the  said  reversion  of  and 
in  the  said  tenements,  with  the  appur- 
tenances, then  and  there  deseended  and 
came  to  the  said  plaintiff,  as  son  and 
heir  of  the  said  E.  F.,  deceased,  and 
thereby  he  the  said  plaintiff  then  and 
I  there   became,   and   was,   and   still   iSf 
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seised  of  the  said  reversion  of  and 
in  the  said  tenements,  with  the  appur- 
tenances, in  his  demesne  as  of  fee. 
2  Chit.  PI.  571. 

H.    Beelaraiumf  Title  hy  Marriage. 

And  the  said  C.  being  so  seized,  of 
and  in  the  said  reversion  in  the  said 
demised  tenements,  with  the  appurte- 
nances, as  aforesaid,  she  the  said  C, 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(venne),  aforesaid,  took  to  her  hus- 
band plaintiif;  by  virtne  whereof  the 
said  plaintiffs  then  and  there  became, 
and  were,  seized  of  the  said  tenements, 
with  the  appurtenances,  in  their  de- 
mesne as  of  fee,  in  right  of  the  said  iX 
2  Chit.  PI.  573. 

I.    Declaration,  Title  hy  Feofment. 

And  the  said  E.  F.  being  so  seized 
as  aforesaid,  he  the  said  E.  F.  after- 
wards, to-wit,  on,  etc.,  at,  etc.  (venue), 
enfeoffed  the  said  plaintiff  of  the  said 
tenements,  with  the  appnrtenanees,  to 
have  and  to  hold  the  same  to  the  said 
plaintiff  and  his  heirs  and  assigns,  to 
the  use  of  the  said  plaintiff,  his  heirs 
and  assigns  forever;  by  virtue  of  which 
aaid  feoffment^  he  the  said  plaintiff 
then  and  there  became  and  was  seized 
of  and  in  the  said  tenements,  with  the 
appurtenances,  in  his  demesne  as  of 
fee;  and  being  so  thereof  seized,  etc. 
2  Chit.  PI.  573. 

J.  Declaration,  Title  by  Lease, 
For  that  whereas,  heretofore,  to-wit, 
©n,  etc.,  at,  etc.  (venue),  by  a  certain 
Indenture  then  and  there  made  between 
E.  F.,  of  the  one  part,  and  the  said 
plaintiff  of  the  other  part  (which  said 
indenture,  sealed  with  the  seal  of  the 
said  £.  F.,  the  said  plaintiff  now  brings 
here  into  court,  the  date  whereof  is 
the  day  and  year  aforesaid),  the  said 
£•  F.  did  demise,  lease,  set,  and  tc 
farm  let  unto  the  said  plaintiff,  his 
executors,  administrators  and  assigns, 
a  certain  messuage  or  dwelling  house, 
etc.,  situate,  etc.  (except  as  in  the  said 
indenture  is  excepted).  To  have  and 
to  hold  the  said  messuage  or  dwelling 
house,  etc.,  with  the  appurtenances 
(except  as  aforesaid),  unto  the  said 
plaintiff,   his   executors,   administrators 

and    assigns,    from    the   day 

of ,  then  last  past,  to  the  full 


end  and  term  of 


years  thence 


next  ensuing,  and  fully  to  be  complete 
and  ended  (here  set  out  any  parts  of 
the  lease  that  may  be  applicable  to 
the   caBe)|   as  by  the   said   indenture, 


reference  being  thereunto  had,  will 
(amongst  other  things)  more  fully  and 
at  large  appear.  By  virtue  of  which 
said  demise,  the  said  plaintiff  after- 
wards, to-wit,  on,  etc.,  entered  into 
and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurte- 
nances, and  became  and  was  possessed 
thereof  for  the  said  term,  so  to  him 
thereof  granted  as  aforesaid;  and  be- 
ing so  possessed,  etc.     2  Chit.  PI.  574. 

K»    Declaration,     Assignment     of     a 
Term  to  the  Plaintiff. 

By  virtue  of  which  said  demise,  he 
the  said  E.  F.  afterwards,  to-wit,  on, 
etc.,  aforesaid,  entered  into  and  upon 
all  and  singular  the  said  demised  tene- 
ments, with  the  appurtenances,  and 
became  and  was  possessed  thereof  for 
the  said  term  so  to  him  thereof  granted 
as  aforesaid.  And  the  said  E.  F.  being 
so  possessed  thereof,  he  the  said  £.  F. 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  by  his  certain  deed- 
poll  indorsed  on  the  said  indenture, 
and  duly  signed  by  him  •  and  sealed 
with  his  seal,  and  which  the  said  plain- 
tiff now  brings  ,here  into  court,  the  date 
whereof  is  the  day  and  year  last  afore- 
said, he  the  said  E.  F.,  for  the  con- 
siderations  therein  mentioned,  did  bar- 
gain, sell,  assign,  transfer  and  set  over, 
unto  the  said  plaintiff,  his  executors, 
administrators  and  assigns  (here  set 
out  the  operative  words  of  the  deed 
of  assignment),  as  by  the  said  deed- 
poll,  reference  being  thereunto  had, 
will  more  fully  appear.  By  virtue  of 
which  said  deed-poll,  the  said  plaintiff 
afterwards,  to-wit,  on,  etc.,  last  afore- 
said, at,  etc.  (venue),  aforesaid,  be- 
came and  was,  and  from  thence  hith- 
erto hath  been,  and  still  is,  possessed 
of  the  said  tenements,  with  the  appur- 
tenances, for  the  residue  of  the  said 
term  so  thereof  granted  as  aforesaid. 
And  although,  etc:     2  Chit.  PI.  575. 

L.  Declaration,  Title  hy  Swrtendet 
of  a  Leasehold  Interest. 

And  the  said  E.  F.  being  so  possessed 
of  the  said  demised  tenements,  with 
the  appurtenances,  as  aforesaid,  he  the 
said  E.  F.,  after  the  making  of  the 
said  indenture,  and  during  the  con- 
tinuance of  the  said  term  thereby 
granted,  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  did  surrender  to  the 
said  G.  H.  the  said  term  of  years  of 
him  the  said  E.  F.  then  to  come  and 
unexpired,  of  and  in  the  said  demised 
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tenements,  with  the  appurtenances,  and 
all  his  estate,  right,  title  and  intereBt, 
of  a'nd  in  the  same;  which  said  sur- 
render he  the  said  G.  H.  then  and 
there  accepted.     2  Chit.  PI.  575. 

M.    Declaration,     Title    hy   Covenant 
To  Stand  Seized  To  Uses, 

And  the  said  E.  F.  being  so  seized, 
afterwards,    to-wit,"  on.    etc.,    at,     etc. 
(venue),   by   his   certain   writing   then 
and  there  made  by  the  said  E.  F.  and 
sealed  with  his  seal,  the  date  whereof 
5»   a    certain    day    and    year     therein 
named,   to-wit,   the   day  and  year  last 
aforesaid,   he  the  said  E.  F.,   for  and 
in    consideration    of    the    natnral    love 
and  affection  which  he  the  said  E.  F. 
'  bore    for,  the   said   plaintiff,   then    and 
there  being  his  (cousin),  did  covenant 
for  himself  and  his  heirs,  to  and  with 
the    said    plaintiff   and   his   heirs,   that 
he  the  said  E.  F.  and  his  heirs,  then 
and     from     thenceforth     forever,     did, 
would  and  should  stand  and  be  seized 
of  the  said  (or  of  the  said  reversion  of 
and   in    the    said)    demised   tenements, 
with  the  appurtenances,  to  the  use  oi 
the  said  plaintiff,  his  heirs  and  assigns, 
forever,    whereupon    and   whereby,    ac- 
cording to  the  form  and  effect  of  the 
said  deed  and  of  the  said  covenant  of 
the  said  E.  F.,  and  by  force  of  the  stat- 
ute  for  transferring  uses  into   posses- 
sion,   he    the    said    plaintiff    then    and 
there  became  and  was  seized  of  and  in 
the  said   demised   tenements,  ^th  the 
appurtenances    (or    of   the    said   rever- 
sion)  in  his  demesne  as  of  fee.     And 
being  so  seized,  etc.     2  Chit.  PI.  576. 

TBADE-MABKS  AND  TRADE 
NAMES. 

I.    Oomplalnts;  1208 

A.  To     Bestrain     Infringement     of 

Trade-MarJc,  1208 

B.  To  Bestrain  Infringement,  Name 

of  Fjeriodical,  1209 

n.    Decrees,  1209 

A.    Against  Use  of  Trade-Mark,  1209 
Bb    Against     Shipping     Goods     With 
Trade-Mark,  1210 

C.  PerpettMl   Injunction   on   Use  of 

Trade-Mark,  1210 

0EOQS-BEFERENC?E : 
Injunctions  : 

Injunction  Against  Infringement    of 

Trade-Mark; 
Injunction  Against  Infringement  of 
Sign. 


I.     Complaints. 
A.    Complaint   To   Bestrain  Infringe' 
ment   of   Trade-Mark,  and   for 
Damages, 

I.  That  the  plaintiff  is,  and  for  a 
long  period  previous  to  the  eommlttinf!^ 
of     the    grievances     hereinafter    men 
tioned,  had  been,  the  manufacturer  (or 
the    vendor)    of    an    article    (deseribo 

commodity)  known  as ,  which 

he  has   for  years  last  past| 

offered  for  sale  and  sold  (in  packages, 
describing  them,  if  the  defendant's  ara 
similar),  labeled  with  his  own  proper 
device  and  trade-mark,  adopted  hy  the 
plaintiff  for  that  purpose  in  the  yeaf 

18 ,   of   which   the  following   is    a 

copy  (or  specimen:  copy  or  specimen 
of  label;  or,  in  a  similar  manner,  state 
other  trade-mark). 

II.  That  by  reason  of  the  long  ex- 
perience and  great  care  of  the  plaintiff 
in  his  said  business,  and  the  good 
quality  of  said  (commodity),  the  same 
has  become  widely  known  in  the  com- 
munity as  a  valuable  and  nsefol  article, 
and  acquired  a  high  reputation  as  such, 
and  has  commanded  and  still  commands 
an  extensive  sale  at (and  else- 
where), which  is  and  has  been  a  source 
of  great  profit  to  this  plaintiff. 

III.  That  it  is  known  as  such  article, 
to  the  public  and  to  the  buyers  and 
consumers  thereof,  by  the  said  name  of 

,   and   by.  the   plaintiff's   own  . 

proper  device  and  trade-mark  afore- 
said. 

ly.  That  notwithstanding  the  long 
and  quiet  use  and  enjoyment  by  the 
plaintiff  of  said  name  and  trade-mark, 
the  defendant,  well  knowing  the  prem- 
ises, but  wilfully  disregarding  the 
plaintiff's  rights,  thereafter,  and  in  the 
year  18 — ,  wrongfully  (and  fraudu- 
lently) prepared  and  offered  for  sale, 
and  now  does  offer  for  sale  and  sell, 

at  ,  and  elsewhere,  an  article 

in  imitation  of  the  plaintiff's  article, 
which  (with  intent  to  deceive  and  de- 
fraud the  public  and  the  buyers  and 
consumers  thereof),  be  has  caused  to 
be  put  up  in  similar  packages,  and  la- 
beled with  a  precisely  (or  nearly)  sim- 
ilar label,  of  which  false  labd  the 
following  is  a  copy  (or  specimen:  copy 
or  specimen  of  the  false  label). 

y.  That  such  imitation  is  calculated 
to  deceive  the  purchasers  and  consum- 
ers of  plaintiff's  said  article,  and  act- 
ually has  and  still  does  mislead  many 
of   them   to   buy  the   article   sold   by 
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the  defendant^  in  the  belief  that  it  ia 
the  article  manufaetured  by  the  plain- 
tiff, greatly  to  the  diminution  of  the 
said  business  and  profits  of  this  plain* 
tiff. 

VI.  That  the  article  so  put  up  and 
•old  by  the  defendant  in  imitation  of 
the  plaintiff's  article  is  of  a  greatly 
inferior  quality  (state  in  what  re- 
pects) ;  and  that  by  reason  of  the  prem- 
ises the  general  esteem  and  reputation 
of  the  said  article*  manufaetured  by 
the  plaintiff  has  been  injured,  greatly 
to  the  diminution  of  the  said  business 
and  profits  of  the  plaintiff. 

Vn.     That   before  this   action,  and 

on  the day  of ,  18 — , 

the  plaintiff  requested  the  defendant 
to  desist  from  his  infringement  of  the 
plaintiff's  trade-mark  as  aforesaid,  and 
to  pay  to  the  plaintiff  what,  upon  a  just 
accounting,  there  would  be  due  to  him 
therefor;  yet  the  defendant  refuses  so 
to  do. 

VIII,  That  by  reason  of  the  prem- 
ises the  plaintiff  has  been  injured,  to 
his  damage dollars. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant: 

1.  That  the  defendant  and  his  serv- 
ants and  agents  be  forever  restrained 
from  preparing,  putting  up,  selling  or 
offering  for  sale  said  imitation  of  the 
plaintiff's  article,  or  any  article  bear- 
ing the  name  of ,  or  any  imi- 
tation of  said  name,  or  bearing  said 
false  trade-mark  or  any  imitation  of 
the  label  or  trade-mark  of  the  plain- 
tiff. 

2.  That  the  defendant  account  for 
and  pay  over  to  the  plaintiff  all  the 
profits  realized  by  him  upon  sales  of 
said  (commodity),  sold  by  him  with 
any  imitation  of  plaintiff's  trade-mark. 

3.  For dollars  damages. 

4.  And  for  the  costs  of  this  action. 
1  Abb.  Forms  546. 

B.    Complaint  To   Bestrain    Infringe- 
ment,  Name  of  Periodical  Pub 
lication. 

That  he  is  the  proprietor  and  pub- 
lisher of  a  newspaper  (or  magazine^ 
or    almanac,    or    other    periodical)     at 

,  known  and  distinguished  as 

(name  of  plaintiff's  publication);  and 
that  as  such  proprietor  he  has  published 
the  same  daily  (or  monthly,  or  other- 
wise) for years  last  past,  and 

that  such  publication  has  beeli  made 
by  the  plaintiff,  and  those  through 
whom  he  purchased  the  same,  as  the 


owners   and   proprietors   thereof,    since 
the  original  establishment  of  the  same 

in  the  year ,  under  that  name. 

(Continue  substantially  as  in  pre- 
ceding form,  giving  copy  of  the  head- 
ings or  title  pages,  if  defendant  has 
imitated  the  appearance  of  plaintiff's, 
and  substituting  ''publication"  for 
''commodity,"  and  "subscribers  and 
readers"  for  "consumers,"  etc.)  1 
Abb.  Forms  548. 

IX.     I}0Cr668. 

A.    Decree     Awarding     Injunction 
Against  Use  of  Trade-Mark. 

This  court  doth  order  that  an  in> 
junction  be  awarded  to  restrain  the 
defendants  W.,  etc.,  respectively  (and 
every  and  each  of  them),  and  the  re- 
spective servants,  agents  and  workmen 
of  the  said  defendants  (and  of  every 
and  each  of  them),  from  stamping,  cut- 
ting or  engraving,  or  causing  or  per- 
mitting to  be  stamped,  cut  or  engraved, 
upon  any  tools  or  other  articles  manu- 
factured for  or  bought,  procured  or 
sold  by  them,  the  words,  "Collins  & 
Co.,  Hartford,  Cast  Steel,  Warranted," 
or  any  other  words  similar  to,  or  only 
eolorably  differing  from  such  words, 
or  any  words  or  marks  so  contrived  as 
to  represent  or  lead  to  the  belief  that 
the  said  tools  or  other  articles  were 
the  manufacture  of  the  said  Collins  & 
Co.;  and  from  affixing  or  causing  to 
be  affixed  to  any  tools  or  other  articles 
manufactured  for  or  bought,  procured 
or  sold  by  them,  or  otherwise  using  or 
employing,  or  causing  or  permitting  to 
be  used  or  employed,  any  labeljs  con- 
taining the  words,  etc.  (as  above),  or 
any  label  or  labels  similar  to  or  only 
eolorably  differing  from  the  labels 
made  or  used  by  the  said  company,  as 
in  the  plaintiff's  bill  mentioned,  or  so 
contrived  and  prepared  as  to  represent 
or  lead  to  the  belief  that  the  tools  or 
other  articles  manufactured  or  sold  by 
the  defendants  were  the  manufacture 
of  th^  said  company;  and  also  from 
selling/  exporting,  consigning,  or  other- 
wise disposing  of  any  tools  or  other 
articles  having  or  bearing  thereon  any 
such  words,  marks  or  labels,  as  in  the 
said  bill  mentioned,  or  any  other  words, 
marks  or  labels  only  eolorably  differing 
from  the  said  marks  and  labels  of  the 
said  company;  until,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2319;  ColUns 
V.  Walker  (1857),  2  Seton  Dee.  (Eng. 
e^L,  1862)  914. 
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n.  Decree  Awarding  Perpetual  In* 
junction  Against  Shipping 
Goods  With  Plaintiff's  Trade- 
Marks. 

This  court  doth  order  that  "a  per* 
petual  injunction  be  awarded  to  re- 
strain the  defendants  J.  and  N.,  and 
each  of  them,  their  servants  and 
agents,  from  affixing  or  applying,  or 
causing  to  be  affixed  or  applied  to  any 
goods  manufactured,  sold,  shipped,  or 
supplied  by  them,  any  mark,  and  espe- 
cially the  figure  of  a  lion,  etc.,  so  con- 
trived as  by  colorable  imitation  or  oth- 
erwise to  represent  the  goods  manu- 
factured, sold,  shipped  or  supplied  by 
the  defendants  as  being  standard  Span- 
ish Stripes,  etc,  or  other  woolen  goods 
manufactured  or  shipped  by  or  for  the 
plaintiifs,  and  from  selling,  exporting 
or  shipping,  or  causing  or  allowing  to 
be  shipped  or  exported,  or  otherwise 
disposing  of,  any  goods  manufactured 
by  or  for  the  defendants,  to  wnich  any 
such  mark  has  been  or  shall  be  affixed 
or  applied/'  Defendants  to  pay  plain- 
tiif's  costs  of  suit  to  be  taxed,  etc 
3  Dan.  Gh.  PI.  Ss  Pr.  (Perkins'  ed.) 
2320;  Henderson  v.  Jones  (1861),  2 
Seton  Dec.  (Eng.  ed.,  1862)  915. 

C.  Decree,  Perpetual  Injunction  on 
the  Use  of  Another's  Trade- 
Marks* 

This  cause  came  on  to  be  beard  at 
this  term  upon  the  bill,  answer  and 
proofs  in  the  cause,  and  was  argued 
by  counsel  on  behalf  of  the  plaintiffs, 
no  counsel  appearing  for  the  defendant 
(the  counsel  who  had  previously  ap- 
peared for  him)  having  voluntarily 
withdrawn  from  the  cause. 

On  consideration  whereof,  it  is  or- 
dered, adjudged  and  decreed  by  the 
court,  that  a  perpetual  injunction  be 
granted  in  the  premises  according  to 
the  prayer  of  the  bill,  and  that  the 
plaintiffs  do  recover  costs  against  the 
defendant,  to  be  taxed  by  the  clerk 
under  the  direction  of  the  court.  3 
Dan..  Oh.  PL  ft  Pr.  (Perkins'  ed.)  2320; 
Taylor  v.  Carpenter,  3  Story  C.  C.  458. 

TBAVEBSE.— See  General  Issue  and 
OsNXKAL  Denial. 
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indictment  for  Treason, 

'^''^frginia    District.     Inr  the   circuit 
>ourt_of  the  United  States  of  America 


in  and  for  the  fifth  circuit   and   Vlr^ 
ginia   district.     The   grand   inquest    of 
the  United  States  of  America,  for  tbe 
Virginia  district,  upon  their  oath,   do 
present)  that  Aaron  Burr,  late  of  tlie 
city  of  New  York,  and  state  of  New 
York,    attorney-at-law,   beini^    an     in- 
habitant  of,   and    residing  within    the 
United  States,  and  under  the  protection 
of  the  laws  of  the  United  States,  and 
owing   allegiance    and   fidelity   to   tlie 
same   United    States,   not    having    the 
fear  of  God  before  his  eyes,  nor  weigh- 
ing the  duty  of  his  said  allegiance,  but 
being  moved  and   seduced  by  the  in- 
stigation   of   the    devil,    wickedly    de- 
vising   and    intending   the    peace    and 
tranquility  of  the  same  United  States 
to  disturb  and  to  stir,  move,  and  ex- 
cite   insurrection,    rebAlKnn     and     war 
against  the  said  United  States,  on  the 
tenth   day   of  December,   in   the   year 
of  Christ,  one  thousand  eight  hundred 
and  six,  at  a  certain  place  called  and 
known  by  the  name  of  'Blennerhasset's 
Island,'  in   the  county  of  Wood,    and 
district     of    Virginia    aforesaid,     and 
within  the  jurisdiction  of  this   eourt, 
with  foree  and  arms,  unlawfully,  false- 
ly,   maliciously   and     traitorously     did 
compass,  imagine  and  intend   to   raise 
and  levy  war,  insurrection  and  rebel- 
lion against  the  said  United  States,  and 
in  order  to  fulfil  and  bring  to  effect 
the  said  traitorous  compassings,  imag- 
inations and  intentions  of  him  the  said 
Aaron  Burr,  he,  the  said  Aaron  Burr 
afterwards,  to-wit,  on  the  tentli  day  of 
December,   in   the   year   one   thousand 
eight    hundred    and    six    aforesaid,    at 
the  said  island  called  'Blennerbaoset's 
Island'  as  aforesaid,  in  the  county  of 
Wood  aforesaid,  in  the  district  of  Vir- 
ginia aforesaid,  and  within  the  juris- 
diction of  this  court,  with  a  great  mul- 
titude of  persons  whose  names  at  pres- 
ent are  unknown  to  the  grand  inquest 
aforesaid,  to  a  great  number,   to-wit: 
to  the  number  of  thirty  persons  and 
upwards,  armed  and  arrayed  in  a  war- 
like manner,  that  is  to  say,  with  guns, 
swords   and   dirks,   and   other   warlike 
weapons  as  well  offensive  as  defensive, 
being  then  and  there  unlawfully,  ma- 
liciously   and    traitorously    assembled 
and  gathered  together,  did  falsely  and 
traitorously   assemble   and   join    them- 
selves together  against  the  said  United 
States,  and  then  and  there  with  foree 
and  arms  did  falsely  and  traitorously 
and  in  a  warlike  and  hostile  manner. 
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ftnay  and*  dispose  themselves  a^inst 
the  said  United  States,  and  then  and 
there,  that  is  to  say,  on  the  day  and 
in  the  year  aforesaid  at  the  island 
aforesaid,  commonly  called  ^Blenner- 
hasset's  Island'  in  the  county  afore- 
said of  Wood,  within  the  Virf^inia  dis- 
trict and  the  iurisdiction  of  this  court, 
in  pursuance  of  such  their  traitorous 
intentions  and  purposes  aforesaid,  he, 
the  said  Aaron  Burr,  with  the  said  per- 
sons so  as  aforesaid,  traitorously  as- 
sembled and  armed  and  arrayed  in 
manner  aforesaid,  most  wickedly,  ma- 
liciously and  traitorously  did  ordain, 
prepare  and  levy  war  against  the  said 
United  States  contrary  to  the  duty  of 
their  said  allegiance  and  fidelity, 
against  the  constitution,  peace  and  dig- 
nity of  the  said  United  States,  and 
against  the  form  of  the  act  of  congress 
of  the  United  States  in  such  case  made 
and  provided.  And  the  grand  inquest 
of  the  United  States  of  America,  for 
the  Virginia  district,  upon  their  oaths 
aforesaid,  do  further  present  that  the 
said  Aaron  Burr,  late  of  the  city  of 
New  York  and  state  of  New  York, 
attorney-at-law,  being  an  inhabitant  of, 
and  residing  within  the  United  States 
and  under  the  protection  of  the  laws 
of  the  United  States,  and  owing  al- 
legiance and  fidelity  to  the  same  United 
States,  not  having  the  fear  of  God  be- 
fore his  eyes,  nor  weighing  the  duty  of 
his  said  allegiance,  but  being  moved 
and  seduced  by  the  instigation  of  the 
devil,  wickedly  devising  and  intending 
the  peace  and  tranquility  of  the  said 
United  States  to  disturb,  and  to  stir, 
move  and  excite  insurrection  and  re- 
bellion and  war  against  the  said  United 
States,  on  the  eleventh  day  of  De- 
cember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  six,  at  a 
certain  place  called  and  known  by  the 
name  of  'Blennerhasset's  Island,'  in 
the  county  of  Wood,  and  district  of 
Virginia  aforesaid,  and  within  the  jur- 
isdiction of  this  court,  with  force  and 
arms  unlawfully,  falsely,  maliciously 
and  traitorously  did  compass,  imagine 
and  intend  to  raise  and  levy  war,  in- 
surrection and  rebellion  against  the  said 
United  States;  and  in  order  to  fulfil 
and  bring  to  effect  the  said  traitorous 
compassings,  imaginations  and  inten- 
tions of  him,  the  said  Aaron  Burr, 
he,  the  said  Aaron  Burr,  afterwards, 
to-wit:  on  the  "said  last  mentioned 
day  of   December,   in    the    year    one 


thousand  eight  hundred  and  six  afore- 
said, at  a  certain  place  commonly 
called  and  known  by  the  name  of 
' Blennerhasset 's  Island,'  in  the  said 
county  of  Wood,  in  the  district  of 
Virginia  aforesaid,  and  within  the  jur- 
isdiction of  this  court,  with  one  other 
great  multitude  of  persons  whose  names 
at  present  are  unknown  to  the  grand 
inquest  aforesaid,  to  a  great  number, 
to-wit:  to  the  number  of  thirty  per- 
sons and  upwards,  armed  and  arrayed 
in  a  warlike  manner,  that  is  to  say, 
with  guns,  swords  and  dirks,  and  other 
warlike  weapons,  as  well  offensive  as 
defensive,  being  then  and  there  un- 
lawfully, maliciously  and  traitorously 
assembled  and  gathered  together,  did 
falsely  and  traitorously  assemble  and 
join  themselves  together  against  the 
said  United  States,  and  then  and  there 
with  force  and  arms  did  falsely  and 
traitorously  and  in  a  warlike  and  hos- 
tile manner,  array  and  dispose  them- 
selves against  the  said  United  States, 
and  then  and  there,  that  is  to  say,  on 
the  day  and  in  the  year  last  mentioned, 
at  the  island  aforesaid,  in  the  county 
of  Wood  aforesaid,  in  the  Virginia  dis- 
trict, and  within  the  jurisdiction  of 
this  court,  in  pursuance  of  such  their 
traitorous  intentions  and  purposes  afore- 
said, he,  the  said  Aaron  Burr,  with 
the- said  persons  so  as  aforesaid  traitor- 
ously assembled,  and  armed  and  arraved 
in  manner  aforesaid,  most  wickedly, 
maliciously  and  traitorously  did  ordain, 
prepare  and  levy  war  against  the  said 
United  States,  and  further  to  fulfil 
and  carry  into  effect  the  said  traitor- 
ous compassings,  imaginations  and  in- 
tentions of  him,  the  said  Aaron  Burr, 
against  the  said  United  States,  and  to 
carry  on  the  war  thus  levied  as  afore- 
said against  the  said  United  States, 
the  said  Aaron  Burr,  with  the  multi- 
tude last  mentioned,  at  the  island 
aforesaid,  in  the  said  county  of  Wood, 
within  the  Virginia  district  aforesaid, 
and  within  the  jurisdiction  of  this 
court,  did  array  themselves  in  a  war- 
like  manner,  with  guns  and  other 
weapons,  offensive  and  defensive,  and 
did  proceed  from  the  said  island  down 
the  river  Ohio  in  the  county  aforesaid, 
within  the  Virginia  district  and  within 
the  jurisdiction  of  this  court,  and  on 
the  said  eleventh  day  of  December,  in 
the  year  one  thousand  eight  hundred 
and  six  aforesaid,  with. the  wicked  and 
traitorous  intention  to  descend  the  said 

Vol.  DC 


1212 


TREASON 


river  and  the  river  Mississippi,  and  by 
force  and  arms  traitorously  to  take 
possession  of  the  eitj  commonly  called 
New  Orleans,  in  the  territory  of  Or- 
leans, belonging  to  the  United  States, 
contrary  to  the  duty  of  their  said  al- 
legiance and  fidelity,  against  the  con- 
stitution, peace  and  dignity  of  the  said 
United  States,  and  against  the  form  of 
the  act  of  the  congress  of  the  United 
States  in  such  case  made  and  pro- 
vided. 

**Hay,    attorney    of     the    United 
States,    for    the   Virginia    dis- 
trict. 
''Indorsed:    A    true    bill.     John    Ran* 

dolph. 
"A    copy.      Teste,    WSlliam     Marshall, 

clerk. ' ' 

United  States  v.  Burr,  25  Fed.  Gas. 
No.  14,693. 
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C.  Bemoving  Fence,  1217 

D.  Erecting  Fence,  1217 

E.  Entering  Eouse,,  1217 

F.  Talcing  Goods,  1217 

G.  Talcing     Goods,     Possession     Be- 

gained,  1218 
H.     Seizing  Vessel,  1218 
I.      For  Malicious  Injury,  1218 
J,      For    Malicious    Injury    Claiming 

Increased  Damages,  1218 
K.    For    Treble    Damages,    Injuring 

Trees,  1218 

V.  Answers,  1219 

A.  Denial  of  Breaking,  1219 

B.  Denial  of  Title,  1219 

C.  Denial  of  Title  as  to  Part,  1219 

D.  Denial    of    Bight    to    Possession, 

1219 

E.  Denial  of  Tahing,  1219 

F.  Denial  of  Possession,  1219 


G.    License,  1219 

H.    Not  Committed  on  lAind,  1219 
I.      Goods        Attached,        Fraudulent 
Grantee,  1219 

CBOSSBpPBBENCES : 
Animals  : 

Declaration  for  Shooting    Plaintiff  *ti 
Dog; 

Complaint    for    Shooting    Plaintiff's 
Dog; 

Complaint  for  Chasing  Cattle; 

Answer,  Dog  Killed  Worrying  Sheep. 
Arrest  in  Civil  Cases: 

Capias,   Trespass  and  Asaanlt; 

Capias    Ad    Bespondendnm,    Assault 
and  Battery; 

Capias,  Trespass  to  Lands; 

Capias,   Trespass  De  Bonis  Asporta- 
tis; 

Capias    Against    Sheriff   in    Trespass. 

AssAUW  AND  Battery: 
Declaration   for  Common  Assault  on 

Person; 
Declaration  in   Trespass  for  Assanlt 

and  Battery; 
Plea  Son  Assault  Demesne; 
Complaint   for  Assault   and    Battery 

(a),  (b),  (c); 
Special  Plea,  Molliter  Manus  Impoa- 

uit  To  Keep  the  Peace. 

Forcible  Entry  and  Detainer: 

Complaint    for    Treble  Damages  for 
Forcible  Entry  or  Detainer. 

General  Issue  and  General  Denial: 
Plea  of  Not  Guilty,  in  Trespass. 

Infants  : 
Answer,  Infancy  and  Want   of   Dis- 
cretion  as  to  Hired  Horse. 

.TxJDGJilENTS: 

Judgment  on  Verdict  for  Plaintiff  in 
Assumpsit,     Case,     Covenant     and 
Trespass. 
Judgments     and    Degrees;     Enforce- 
ment OF: 

Fieri    Facias    for   Plaintiff    in    Tres- 
pass; 
Capias   Ad   Satisfaciendum   in   Tres- 
pass. 
Parent  and  Chilp; 
Declaration     in     Trespass     for    De- 
bauching Daughter  and  Servant. 
Bejoinder  : 

Bejoinder  to  Beplication   of  Demise 

to  Plaintiff,  Notice  To  Quit; 
Surrejoinder    That    Notice   To    Quit 
Was  Wbived. 
Scire  Facias: 

Scire  Facias  in  Tr^pass. 
Sheriffs  and  Constables: 
Complaint  by  Mortgagee  of  Chattels 
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Against  Sheriff  for  Selling  on  Ex- 
ecution Against  Third  Person. 

Tbespassing  Animals: 
Plea  of  Escape  of  Cattle  by  Defect 

of  Fences; 
Beplication  to  Plea  of  Escape  of  Cat- 
tle  Through  Defective  Fence. 

X.    DaclaratloiiB. 

A.  Declaration  in  Trespass  Quare 
Clawum  Fregit  {breaking  and 
entering  close,  hire  Ihs  dweU' 
ing). 

For  that  the  said  defendant,  on,  etc., 
and  on  divers  other  days  and  times, 
between  that  day  and  the  day  of  ex- 
hibiting this  bill  (or  ''commencing  this 
8uit")>  ^^^^  force  and  arms,  etc., 
broke  and  entered  a  certain  dwelling 
house  of  the  said  plaintiff,  situate  and 

being  in  the  town  of  ,  in  the 

county  of ,  and  then  and  there 

made  a  great  noise  and  disturbance 
therein,  and  stayed  and  continued 
therein,  making  such  noise  and  disturb- 
ance for  a  long  space  of  time,  to-wit, 

for   the   space   of  days   then 

next  following,  and  then  and  there 
forced  and  broke  open,  broke  to  pieces 
and    damaged    divers,    to-wit  ' 

doors,  of  the  said  plaintiff,  of  and  be- 
longing to  the  said  dwelling  house,  with 
the  appurtenances,  and  broke  to  pieces, 
damaged    and    spoiled     divers,     to-wit 

locks, ,  staples  and 

hinges,  of  and  belonging  to  the  saidl 
doors  respectively,  and  wherewith  the 
same  were  then  fastened,  and  of  great 

value,  to-wit,  of  the  value  of  

dollars.     And     also   during     the     time 

aforesaid,  to-wit,  on  the  said  

day  of ,  seized  and  took  divers 

goods  and  chattels,  to-wit  (describe  the 
goods),  of  the  said  plaintiff,  then  found 
and  being  in  the  said  dwelling  house, 
and  being  of  great  value,  to-wit,  of 
the  value  of dollars,  and  car- 
ried away  the  same,  and  converted  and 
disposed  thereof  to  his  own  use.  By 
means  of  which  said  several  premises, 
he  the  said  plaintiff  and  his  family 
were,  during  all  the  time  aforesaid, 
not  only  greatly  disturbed  and  annoyed 
in  the  peaceable  possession  of  the  said 
dwelling  house  of  the  said  plaintiff, 
but  also  he  the  said  plaintiff  was  dur- 
ing all  that  time  hindered  and  pre- 
vented from  carrying  on  and  trans- 
acting therein  his  lawful  and  neces- 
sary  affairs   and   business,   to-wit,   at, 


etc.,  aforesaid.  (Add  a  count  for  an 
expulsion  ut  infra,  if  applicable  to  the 
facts,  and  a  count  de  bonis  asportatis.) 

(Count  for  a  common  expulsion.) 
And  also,  for  that  the  said  defendant, 
on,  etc.,  with  force  and  arms,  etc., 
broke  and  entered  a  certain  other 
dwelling  house  of  the  said  plaintiff, 
situate,  etc.,  and  then  and  there  eject- 
ed, expelled,  put  out  and  amoved  the 
said  plaintiff  and  his  family  from  the 
possession,  use,  occupation  and  enjoy* 
ment  of  the  said  dwelling  house,  and 
kept  and  continued  them  so  ejected, 
expelled,  put  out  and  amoved  for  a 
long  space  of  time,  to-wit,  from  thence 
hitherto;  whereby  the  said  plaintiff, 
for  and  during  all  that  time,  lost  and 
was  deprived  of  the  use  and  benefit 
of  his  said  dwelling  house,  to-wit,  at, 
etc.,  aforesaid.  Burr.  App.  304,  §574; 
2   Chit.  PI.  864,  865. 

B.  Declaration  in  Trespass  De  Bonis 
Asportatis  {taking  and  carry- 
ing  away  goods). 

Supreme  court.  (Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six).  (Westchester)  county, 
ss.:  A.  B.,  plaintiff  in  this  suit,  by 
M.  N.,  his  attorney,  complains  of  C.  D., 
defendant  in  this  suit,  being  m  cus- 
tody, etc.,  of  a  plea  of  trespass:  For 
that  the  said  defendant  on  the  ■ 

day  of ,  in  the  year  one  thou- 


sand eight  hundred  and 


-,  with 


force  and  arms,  etc.,  to-wit,  at  the 
town  (of  New  Bochelle),  in  the  county 
aforesaid,  seized,  took  and  drove  (or 
*Med,"  or,  if  inanimate  property,  say 
•''carried  away'*)  a  certain  cow^  (or 
"certain  goods  and  chattels,  to-wit, 
etc.,"  enumerating  them;  but,  if  the 
goods  or  cattle  have  been  already 
stated  in  a  prior  count,  then  say, 
"divers  cattle,  goods  and  chattels  of 
the  said  plaintiff,  of  the  like  number, 
quantity,  quality,  description  and  value 
as  the  said  cattle,  goods  and  chattels, 
in  the  said  first  count  of  the  said  dec- 
laration mentioned,  then  there  found 
and  being,  and  converted,  etc.")  of 
the  said  plaintiff,  of  great  value,  to- 
wit,  of  the  value  of  (five  hundred) 
dollars,  then  there  found  and  being, 
and  converted  and  disposed  of  the 
same  to  his  own  use.  And  other  wrongs 
to  the  said  plaintiff  then  and  there 
did,  against  the  peace  of  the  people 
of  the  state  of  New  York,  and  to  the 
damage   of  the   said  plaintiff  of    {^ve 
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hundred)    dollars^     and     therefore     he 
brings  Ms  suit,  etc. 

M.  M.y  plffs.  atty. 
Burr.  App.  303,  (578;  Chit.  PI.  859; 
YateB'  Forms  575. 

C.  Declaration  in  Tretpasa  for  Injury 
to  Personal  Property, 

Supreme  court.  Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six).  (Queens)  county,  ss.: 
A.  B.,  plaintiff  in  this  suit,  by  G.  W., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass:  For  that 
the   said   defendant,   on   the  ■ 

day  of ,  in  the  year  one  thou- 


sand eight  hundred  and 


-,  and 


on  divers  other  days  and  times,  be- 
tween that  day  and  the  day  of  exhibit- 
ing this  bill  (or  "and  the  commence- 
ment of  this  suit"),  with  force  and 
arms,  etc.,  drove,  chased  and  hurried 
the  (sheep,  ewes  and  lambs),  etc.,  to- 
wit  (one  hundred  sheep,  one  hundred 
ewes,  and  one  hundred  lambs),  of  the 
said  plaintiff,  of  great  value,  to-wit, 
of  the  value  of  (two  thousand)  dollars, 
then  depasturing  and  being  in  and  upon 
a    certain    waste     or    common,    called 

,  in  the  town  of ,  in 

the  said  county  of  (Queens),  and  then 
and  there  chased  and  drove  the  said 
(sheep,  ewes  and  lambs)  from  and  off 
the  said  common  to  divers  places  to 
the  said  plaintiff  unknown,  whereby 
the  said  plaintiff  was  not  only  put  to 
great  trouble  and  expense,  amounting 
in  the  whole  to  a  large  sum  of  money, 
to-wit,  the  sum  of  (one  hundred)  dol- 
lars, in  and  about  endeavoring  to  find 
his  said  (sheep,  ewes  and  lambs),  but' 
also  divrrs,  thereof,  to-wit  (twenty 
sheep,  thirty  ewes  and  twenty  lambs), 
of  great  value,  to-wit,  of  the  value  of 
(four  hundred)  dollars,  then  and  there 
died;  and  others  thereof,  to-wit,  (forty 
sheep,  fifty  ewes  and  fifty  lambs),  of 
great  value,  to-wit,  of  the  value  of 
(one  thousand)  dollars,  then  and  there 
beoame  and  were  wholly  lost  to  the 
said  plaintiff;  and  the  residue  of  the 
said  (sheep,  ewes  and  lambs)  then  and 
there  became  and  were  greatly  dam- 
aged and  lessened  in  value,  to-wit,  at, 
etc.   (the  venue),  aforesaid. 

(Second  count  in  a  more  general 
form.)  And  also,  for  that  the  said 
defendant,  on,  etc.,  with  force  and 
arms,  etc.,  chased  and  drove  about 
other  the  cattle,  to-wit  (one  hundred 
and   other   sheep,   one    hundred     other 


ewes,  and  one  hnndred  other  lambs), 
of  the  said  plaintiff,  of  great  value, 
to-wit,  of  the  value  of  (three  thonsaad) 
dollars,  to-wit,  at  the  town  aforesaid, 
in  the  county  aforesaid.  Whereby  the 
said  last  mentioned  (sheep,  ewes  and 
lambs),  being  of  the  value  aforesaid, 
became  and  were  greatly  damaged,  les- 
sened in  value  and  spoiled,  to-wit,  at  the 
town  aforesaid,  in  the  county  aforesaid 
(state  the  damage  to  the  cattle,  accord* 
ing  to  the  fact,  and,  if  there  be  any 
evidence  to  support  it,  add  a  count 
de  bonis  asportatis,  as  in  I,  B).  And 
other  wrongs  to  the  said  plaintiff  then 
and  there  did,  against  the  peace  of  the 
people  of  this  state,  and  to  the  dam* 
age  of  the  said  plaintiff  of  (three  thou- 
sand) dollars,  and  thereof  he  brings 
suit,  etc. 

G.  W.,  plaintiff's  attorn^* 
Burr.    App.    301,    1569;    2    ChiU  PL 
858;  Yates'  Forma  574. 

IL    Pleaa. 

A.  Plea  of  License  in  Treepass. 
(First    plea,    general    issue;     second 

plea  as  follows):  And  for  a  further 
plea  in  this  behalf,  the  said  defendant, 
by  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the 
said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  he 
the  said  defendant,  at  the  said  several 
times,  when,  etc.„  by  the  leave  and 
license  of  the  said  plaintiff  to  him  for 
that  purpose  first  given  and  granted, 
to-wit,  at,  etc.,  aforesaid,  committed 
the  said  several  supposed  trespasses 
in  the  said  declaration  mentioned;  as 
he  lawfully  might  for  the  cause  afore- 
said. And  this,  etc.  (Conclude  with  a 
verification.)  Burr.  App.  366,  i664; 
3  Chit.  PI.  1106. 

B.  Plea  of  Damage  Feasant  in  Tres^ 

pass  for  Eemoval  of  Ooodt, 

And  the  said  C.  I>.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  force  and  injury  when, 
etc.,  and  says  that  he  is  not  guilty  of 
the  said  supposed  trespasses  above  laid 
to  his  charge,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
him.  And  of  this  he  the  said  defend- 
ant puts  himself  upon  the  country. 
(And  the  said  plaintiff  doth  the  like, 
etc.)  And  for  a  further  plea  in  this  be- 
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lialf  (as  to  tlie  Beising,  taking,  removing 
and  carrying  away  the  said  goods  and 
chattels  in  the  said  declaration  men- 
tioned), the  said  defendant,  by  leave 
of  the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  before,  and  at  the 
said  time  when,  etc.,  he  the  said  de- 
£&ndant  was  lawfully  possessed  of  a 
certain  dose  or  piece  or  parcel  of  land, 
called  ■     (or  of  no  name),  sit- 

uate at,  etc.,  and  because  of  the  said 
goodir  and  chattels  in  the  said  last 
count  mentioned,  before  and  at  the  said 
time  when,  etc.,  in  the  said  last  count 
mentioned,  were  wrongfully  in  and 
upon  the  said  close  or  piece  or  parcel 
of  land,  encumbering  the  same,  and 
doing  damage  there  to  the  said  de- 
fendant, he  the  said  defendant,  at  the 
said  time  when,  etc.,  in  the  said  last 
count  mentioned,  seized  and  took  the 
said  goods  and  chattels  in  the  said  last 
count  mentioned,  in  the  said  close, 
piece  or  parcel  of  land,  so  incumbering 
the  same  as  aforesaid,  and  removed 
and  carried  away  the  same  to  a  small 
and  convenient  distance,  to-wit,  in  the 
town  aforesaid,  and  there  left  the  same 
for  the  use  of  the  said  plaintiff,  doing 
no  unnecessary  damage  to  the  said 
goods  and  chattels  on  ■  the  occasion 
aforesaid;'  and  as  he  lawfully  might 
for  the  cause  aforesaid;  which  are  the 
said  supposed  trespasses  in  the  intro- 
ductory part  of  this  plea,  and  in  the 
said  declaration  mentioned,  and  where- 
of he  the  said  plaintiff  hath  above 
thereof  complained  against  him,  the 
said  defendant.  And  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment, if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  there; 
of  against  him,  etc. 

G^.  H.,  attorney  for  deft. 
Burr.   App.    863,    |660;    8    Cfhit.    PI. 
1094. 

O.    Plea  of  Private  Way  in  Trespass. 

(First  plea,  general  issue;  second 
plea  same  as  the  next  form  to  the  first 
*,  and  then  proceed  as  follows):  And 
the  said  defendant  further  saith  that 
he  the  said  defendant,  long  before,  and 
at  the  several  times  when,  etc.,  was 
and  still  is  seised  in  his  de  mesne  as 
of  fee,  of  and  in  a  certain  close,  called 
T* ,  contiguous  and  next  adjoin- 


ing to  the  said  close,  in  which,  etc., 
and  that  he  the  said  defendant,  and 
all  those  whose  estate  he  now  hath,  and 
at  the  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had 
and  used,  and  have  been  accustomed  to 
have  and  use,  and  of  right  ought  to 
have  had  and  used,  and  the  said  de- 
fendant at  the  saia  times  when,  etc., 
of  right  ought  to  have  had  and  used, 
and  still  of  right  ought  to  have  and 
use  a  certain  way  for  himself  and 
themselves,  and  his  and  their  servants, 
farmers  and  tenants,  occupiers  of  the 

said  close,  called ,  to  pass  and 

repass  on  foot  and  with  horses,  mares, 
geldings  and  other  cattle,  from  a  cer- 
tain  common   and  public   highway,   in 

the  town  of  ,  aforesaid,  into, 

through y  over  and  along  the  said  close 

Of  the  said  plaintiff,  called  — ,  in 

which,  etc.,  unto  and  into  the  said 
close  now  of  the  said  defendant,  and 
so  from  thence  back  again,,  unto,  into, 
through  and  over  and  along  the  said 
close  of  the  said  plaintiff  called 
-,  in  which,  etc.,  unto  and  into 
the  said  common  and  public  highway, 
at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure  as  to  the 
said  close  of  the  said  defendant,  with 
the  appurtenances  belonging  and  apper- 
taining. And  the  said  defendant  be- 
ing so  seised  of  his  said  close,  and  also 
being  in.  the  possession  thereof,  and 
having  occasion  to  use  the  said  way, 
did,  with  his  servants  and  horses  and 
mares  and  geldings  and  carriages,  at 
the  said  several  times.  When,  etc.,  pass 
and  repass,  in,  by,  through  and  along 
the  said  way  from  the  said  common 
and  public  highway,  into,  through, 
over  and  along  the  said  close  of  the 

said  plaintiff  called ,  in  whicli, 

etc,  unto  and  into  the  said  close  now 
of  the  said  defendant,  and  so  from 
thence  baqk  again,  in,  by,  through  and 
along  the  said  way,  unto  and  into  the 
said  common  and  public  highway,  using 
the  said  way  there  for  the  purpose  and 
on  the  occasion  aforesaid,  as.  he  law- 
fully might  for  the  cause  aforesaid, 
and  in  so  doing,  etc.  (as  in  next  form 
from  the  second  *  to  the  end,  justify- 
ing the  trespasses  according  to  the 
tsitB,  observing  the  introductory  part 
of  this  plea).  Burr.  App.  368,  |666; 
3  Chit  rl.  1118. 

D.    Plea  of  Pviblie  Way  in  Trespass, 

(Fint  plea,   general   issue;    aeeond 

plea  SB  foUowa}(    And  for  a  further 
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plea  in  this  belialfy  as  to  the  entering 
the  said  close  of  the  said  plaintiff  in 
the  said  firpt  count  in  the  said  declara- 
tion mentioned,  and  in  which,  etc.,  and 
with   feet    in   walking,   and   with    the 
said  cattle  and  carriages  in  the  said 
declaration  mentioned,  treading  down, 
trampling    npon,    crushing,   consuming 
and   spoiling   the    grass    and     herbage 
then   growing  and   being   in   the  said 
dose,   and    subverting,    damaging   and 
spoiling  the  soil  of  the  said  close,  and 
^gfP^g  vPy  pulling  up,  tearing  up,  pros- 
trating and  destroying  the  said  stakes 
and  posts  in  the  said  first  count  men- 
tioned, and  with  the  said  cattle  in  the 
said  declaration  mentioned,  eating  up 
and  depasturing  the   said  other  grass 
of  the  said  plaintiff,  there  also  growing 
and  being,  and  also  as  to  the  breaking 
down,  throwing  down,  prostrating  and 
destroying  the  said  banks,  mounds  and 
fences  in  that  count  mentioned,  and  also 
as  to  diggingup,  pulling  up,  prostrating, 
damaging  and  destroying  the  said  gate- 
posts and  other  poets  in  the  said  last 
count   of    the    said     declaration    men- 
tioned, and  taking  and  carrying  away 
the  same,  above  supposed  to  have  been 
done   by  the   said   defendant,   he   the 
said  defendant,  by  leave  of  the  court 
here,   for   this   purpose    first   had   and 
obtained,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided, 
saith  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  ac- 
tion   thereof  against   him,   because   he 
says  that   the   said   posts  in  the   said 
first    count    mentioned,    and    the    said 
posts  in  the  said  last  count  mentioned, 
were  and  are  the  same,  and  not  other 
or    different    posts.    *     And   the    said 
defendant   further   saith    that    before 
and  at  the   said  several   times,  when, 
etc.,  there  was,  and  of  right  ought  to 
have  been,  a  certain  common  and  pub- 
lic   highway,    into,   through,   over   and 
along   the    said   close,   In   which,   etc., 
for  all  the  good  citisens  of  the  state 
of  New  York  to  go,  return,  pass  and 
repass   on   foot,   and   with   cattle   and 
carriages  at  all  times  of  the  year,  and 
at  their  free  will  and  pleasure.    Where- 
fore the  said  defendant  being  a  good 
citizen  of  the  said  state  of  New  York, 
and  having  occasion  to  use  the  same 
way,  at  the  said  several  times,  when, 
etc.,  went,  passed  and  repassed  on  foot, 
and  with  the  said  cattle  and  carriageSj 
into,  through,  over  and  along  the  said 
close,  in  which,  etc.,  in,  by  and  along 


the  said  highway  there,  using  the  same 
as   he    lawfully   might   for   the    cause 
aforesaid.  *  And  in  so  doing  he  the  said 
defendant,   with   his  feet   in   walking, 
and  with  the  said  cattle  and  carriages 
unavoidably  a  little  trod  down,  tram- 
pled  npon,   consumed  and   spoiled    the 
grass  and   herbage   then  growing   and 
being  in  the  said  close,  in  which,  ete^ 
and    subverted,    damaged   and    spoiled 
the  soil   of  the  same   dose,   and   the 
said  cattle  at  the  said  several   times 
wheuji  etc.,   in   passing   and   repassing 
along   the    said   way,   by   stealth    and 
morsels,  and  against   the   will   of   the 
said  defendant,  eat  up  and  depastured 
a  little  other  of  the  grass  there   then 
growing  in  the  said  way.  *     And  be- 
cause the  said  stakes,  banks,  mounds, 
fences,   gate-posts  and  other  posts   in 
the  said  declaration  mentioned,  before 
the  said  several  times,  when,  etc,  had 
been  wrongfully  erected,  and  were  then 
standing  and  being  in  and  across   the 
said     highway,    and     obstructing     the 
same,  so  that  without  digging  up,  puJl- 
^Q?   nPy    tearing   up,    breaking     down, 
throwing    down,    prostrating    and     de- 
stroying the  said  stakes,  banks,  mounds, 
fences,  gate-posts  and  other  posts,  re- 
spectively,   the    said    defendant    could 
not  then  pass  and  repass  with  the  said 
cattle  ana  carriages,  into,  through,  over 
and  along  the  said  close,  in  which,  ete^ 
in  the  said  highway  there,  as  he  onght 
to  have  done,  the  said  defendant   at 
the  said  several  times,  when,  etc,  ia 
order  to  remove  the  said  obetmetions^ 
dug  up,  pulled  up,  tore  up,  broke  down, 
prostrated     and     destroyed     the     said 
stakes,  mounds,  fences,  gate-posts  and 
other  posts  in  the  said  declaration  men- 
tioned, and  took  and  carried  the  said 
gate-posts  and  other  posts  to  a  small 
and  convenient  distance,  and  there  left 
the  same  for  the  use  of  the  said  plain- 
tiff,  doing  no   unnecessary  damage   to 
the   said   plaintiff  on   those  occasions, 
which  are  the  same  supposed  trespasses 
in   the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plain- 
tiff hath  above  complained  against  him 
the   said    defendant     And    this,     etc 
(Conclude  with  a  verification.)     Burr. 
App.  367,  1665;  3  Chit.  M.  1116. 

IIL  Beplicatioii,  Travene  to  71«ft  off 
License 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says  that 
the  said  plaintiff,  by  reason  of  anr- 
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thing  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said 
defendant,  because  he  says  that  the 
said  defendant  at  the  said  time  when, 
etc.,  of  his  own  wrong,  and  without 
the  leave  and  license  of  the  said  plain- 
tiff, to  him  the  said  defendant  first 
given  and  granted  in  that  behalf,  com- 
mitted the  said  several  trespasses  in 
the  introductory  part  of  the  said  sec- 
ond plea  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said 
defendant.  And  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country,  etc.  Burr.  App.  378,  {691; 
3  Chit.  PI.  1209. 

IV.    Oomplaints. 

A.  Complaint  far  Treapasa  to  Land 

That     on     the day     of 

,  18 — ,  the  defendant  broke 
and  entered  certain  land  of  the  plain- 
tiff (briefly  designating  it),  and  .de- 
pastured the  same  with  cattle  (to  his 

damage   dollars).       1     Abb. 

Forms  469. 

Complaint   for  Treapass   to  Land   (h). 

That     on     the day     of 

,  18 — ,  at  ,  the  de- 
fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintiff's 
land  (briefly  designating  it),  and  trod 
down  the  grass,  cut  the  timber,  and 
otherwise    injured    said     premises,     to 

plaintiff's  damage dollars.     1 

Abb.   Forms   469. 

B.  Complaint  for  Trespass  to  Land 

for     Cutting    and     Converting 
Timber, 

That     on     the     day     of 

-,    18 — ,   at  ,   the   de- 


fendant forcibly  brok'O  and  entered  (or 
wrongfully  entered)  upon  the  plain- 
tiff's land  (briefly  designating  it),  and 
there  cut  down  and  carried  away  the 
trees  and  timber  of  this  plaintiff,  and 
converted  and  disposed  of  the  same  to 
his  own  use,  to  plaintiff's  damage 
'  —  dollars.    1  Abb.  Forms  470. 

O.    Complaint  for  Trespass  to  Land 

for  Bemoving  Fence, 

That     on     the day     of 

-,    18 — ,    at   ,  the    de- 


fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintiff's 
land  (briefly  designating  it),  and  took 
down  a  fence  standing  upon  said  land 


of  the  plaintiff,  and  removed  the  same, 
and  also  then  and  there  erected  an- 
other fence  on  said  land,  and  also  then 
and  there  disturbed  the  plaintiff  in  the 
use  and  occupation  of  said  land,  and 
prevented  him  from  enjoying  the  same 
as  he   otherwise  would  have  done,  to 

his  damage dollars.     1  Abb. 

Forms  470. 

D.  Complaint  for  Trespass  to  Land, 
Where  New  Fence  Was  Not  on 
Line, 

That     on     the        ■  day     of 

-,    18 — ,   at   ,    the    de- 


fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintiff's 
land  (briefly  designating  it),  and  took 
down  a  fence  standing  upon  said  land 
of  the  plaintiff,  and  removed  the  same, 
and  also  then  and  there  erected  an- 
other fence,  and  said  new  fence  was 
not  erected  upon  the  true  division  line 
between  the  land  of  the  defendant  and 
of  the  plaintiff,  nor  upon  the  line  of 
the  old  fence,  but  upon  the  land  of  the 
plaintiff,  without  any  right  or  author- 
ity in  the  defendant  so  to  do;  and,  etc. 
1  Abb.  Forms  470. 

E.    Complaint    for    Entering    House 

and  Injuring  it  and  Goods. 
I.      That    on  the day    of 


,   18—,   the   defendant   W.   X. 

(at  the  instigation  and  request  of  the 
defendant  Y.  Z.,  and  being  by  him 
employed  thereto,  and  assisted  there- 
in), forcibly  broke  and  entered  (or, 
where  the  entry  was  without  force, 
wrongfully  entered)  the  dwelling  house 

of  the  plaintiff,   situated  at  , 

and  broke  and  injured  the  walls  and 
doors  thereof  (or  other  injury,  accord- 
ing to  the  fact),  and  took  and  carried 
away  a  table  and  six  chairs,  the  prop- 
erty of  the  plaintiff,  of  the  value  of 

dollars,    and    converted    and 

disposed  of  said  goods  to  his  (their) 
use  (or  cut,  broke,  defaced  and  in- 
jured [or  state  other  injury]  certain 
[very  briefly  designating  the  things]), 
the  property  of  the  plaintiff,  to  the 
damage  of  the  plaintiff  dol- 
lars.   1  Abb.  Forms  471. 

F.    Complaint     for     Taking      Goods 

(Trespass), 
That     on     the     —     day     of 

►,    18 — ,   at   ,   the    de- 


T7 


fendant  unlawfully  took  from  the  pos- 
session of  the  plaintiff,  and  carried 
away  (here  briefly  designate  the  goods) 
the   property   of   the   plaintiff,   of   the 
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value  of 


dollars  (and  still  un- 


lawfully detains  the  same  from  the 
plaintiff),  to  his  damage  dol- 
lars.    1  Abb.  Forms  462. 

G.  Complaint  for  Taking  Croods,  Poa* 
aesHon  Begained  Before  Suit. 

I.      That  on   the day   of 

,    18 — ,    at  ,   the    de- 


fendant unlawfully  took  from  the  pos- 
session of  the  plaintiff,  and  carried 
away  (here  very  briefly  designate  the 
goods)    the   property   of   the   plaintiff, 

of  the  value  of  dollars,  and 

unlawfully  detained  the  same  from  the 
plaintiff. 

IT.  That  by  reason  of  such  unlawful 
taking  and  detention  of  said  property, 
the  plaintiff  was  injured,  to  his  damage 

dollars.      (Or   was  compelled 

to  pay,  and  did,  on  the  — —  day 
of   ,    18 — ,   at   ',    pay 


dollars  to 


to  obtain 


the  return  of  the  same,  and  also 
dollars  for  recartage  and  re- 
weighing,  and  sustained  other  injury, 
to  his  damage  — —  dollars.  1 
Abb.  Forms  462. 

H.  Complaint  for  Seizing  VesseL 
I.  That  the  plaintiff  is,  and  at  the 
time  hereinafter  mentioned  was,  the 
owner  of  (designating  the  vessel),  hex 
tackle,  apparel  and  furniture,  and  that 
he  had  chartered  the  same  to  one  M.  K. 

for  a  voyage  from  ■  to 

and   back,    for   dollars     per 

month. 
n.     That   when   said  vessel  was  at 
-,  engaged  in  her  voyage  afore- 


said, and  in  the  possession  of  O.  P., 
her  master,  appointed  by  the  plaintiffs, 
the     defendants,     on     or     about     the 

day  of ,  18 — ,  forcibly 

seized  the  same  with  her  apparel,  fur- 
niture   and    cargo,    of    the     value     of 

dollars,  and  brought  the  same 

to . 

III.  That  by  means  thereof  the  plain- 
tiff has  lost  the  said  vessel,  her  ap- 
parel, equipments  and  furniture,  and 
the  money  which  he  was  to  receive  for 

the  charter  for  the  period  of  — 

months,  and  has  been  put  to  great  cost 
and  expense  in  and  about  asserting 
and  maintaining  his  rights  to  said  ves- 
sel, her  tackle  and  furniture.  1  Abb. 
Forms  462. 

I.    Complaint  for  Mdlieiom  Injury. 
That     on     the     — —     day     of 
^    Ig — ^    i^lj    ^    ^YiQ    de- 


fendant,   wilfully   and    maliciously   in- 


tending to  injure  the  plaintiff,  cut, 
broke,  mutilated  and  defaced  (or  state 
other  injury)  certain  (very  briefly  des- 
ignating the  things),  the  property  of 
the  plaintiff,  of  the  value  of  -^-^— 
dollars;  and  wholly  destroyed  the  same 
(or  and  greatly  injured  them,  so  that 
the  plaintiff  was  obliged  to  expend 
— -^—  dollars  in  repairing  the  aame), 
to  his  damage  — — —  dollars.  1  Abb. 
Forms  465. 

J.  Complaint  for  Mdlicious  Injury, 
Claiming  Increased  Damages 
Vnder  Statute, 

That     on     the     day     of 


,   18 — ,   the     defendant     mali« 

ciously  and  wantonly  destroyed  (or  in- 
jured, or  defaced,  or  both)  six  orna- 
mental trees,  of  the  value  of  ' 
dollars,  the  property  of  the  plaintiff, 
growing  upon  his  land  (in  the  high- 
way),  at (by   barking   and 

girdling  them,  or  otherwise  state  na- 
ture of  injury,  if  they  are  not  alleged 
to  be  destroyed);  and  maliciously  and 
wantonly   injured   about  fifty   feet   in 

length  of  fence,  of  the  value  of 

dollars,  the   projperty  of  the   plaintiff, 

on  his  land  at  f  by  breaking 

off  the  pickets,  so  that  the  plaintiff 
was  obliged  to  expend  — -^-^—  dollars 
in  repairing  it;  whereby  the  defend- 
ant, by  force  of  the  stotute  for  the 
more  effectual  prevention  of  wanton 
and  malicious  mischief,  became  liable 
to  the  plaintiff  in  the  sum  of  (five 
times  the  actual  damage).  1  Abb. 
Forms  465. 

K.    Complaint    for    Treble    Damages 
for  Injuring  Trees, 

I.    That  the  defendant,  in  the  month 
of  ,    18—,    entered    upon    the 

land  of  the  plaintiff,  in   the  town   of 

— : (the  same  being  then  in  the 

possession  of  the  plaintiff),  and  did, 
without  the  leave  of  the  plaintiff,  the 
owner  thereof,  cut  down  (or  carry  off, 
or  cut  down  and  carry  off)  300  pine 
trees  and  100  oak  trees  (or  otherwise 
describe  the  wood,  underwood,  trees  or 
timber),  of  the  value  of  dol- 
lars; and  girdled  (or  otherwise  de- 
spoiled) other  trees  (designating  num- 
ber and  kind),  of  the  value  of  •■ 
dollars;  whereby  the  plaintiff  lost  said 
trees  and  timber,  and  the  land  belong- 
ing to  the  plaintiff  was  greatly  dam- 
aged and  lessened  in  value,  to  the 
amount  of dollars;  and  there- 
by the  defendant,  by  the  force  of  see- 
tion  1  of  the  statute  "Of  Trespass  oa 
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Laiid«,*'  forfeited  and  became  liable 
to  pay  to  the  plaintiff  treble  the 
amount  of  said  damages.  1  Abb.  Forms 
471.       • 

V.    Answers. 

A.  Answer,  Denial  of  Breaking, 
That   the   defendant   did    not   break 

and  enter  the  premises  of  the  plaintiff, 
as  alleged.    2  Abb.  Forms  123. 

Note — This  denial  may  be  as  follows, 
viz.:  The  defendant  answering  the 
complaint  herein  deniea  that  at  the 
time  or  times  alleged  in  the  complaint 
he  broke  and  entered  the  premises  of 
plaintiff,  or  that  he  did  so  at  any  other 
time  or  at  all. 

B.  Anstoer,     Denial     of     Plaintiff  *$ 

TiiU. 

That  the  said  dwelling  house  (or 
land)  was  not  the  plaintiff's  as  alleged 
2  Abb.  Forms  123. 

Note — See  note  to  V,  A. 

C.  Answer,     Denial     of     Plaintiff's 

Title  as  to  Part. 

I.  That  a  part  of  the  land  described 
in  the  complaint  was  the  soil  and  free- 
hold of  the  defendant;  such  part  being 
described  as  follows:  (description). 

n.  That  he  did  not  enter  on  any 
part  of  the  land  mentioned  in  the  com- 
plaint, except  the  part  above  described. 
2  Abb.  Forms  123. 

Note — The  affirmative  allegation  in 
paragraph  I  may  be  changed  to  a  de- 
nial that  plaintiff  was  the  owner  or  in 
possession  of  such  part. 

D.  Answer,  Denial  of  Bight  to  Pos- 

session. 
That   the  plaintiff   was  not   entitled 
to   the    possession    of    the    goods     (or 
lands)  mentioned  in  the  complaint.     2 
Abb.  Forms  123. 

E.  Answer,  Denial  of  Talcing, 
That    he    did   not    take    (and    carry 

away)  said  goods,  as  alleged.  2  Abb. 
Forms  124. 

F.  Ajiswer,  Denial  of  Plaintiff's  Pos- 

session. 
That  the  plaintiff  was  not  possessed 
of  the  goods  (or  lands)   mentioned  ia 
the  complaint.     2  Abb.  Forms  122. 

Q.    Answer,  License. 

I,     That   on   the day    of 

,  18 —   (and   at   various  times 

between    that    day    and    the    

day    of  ,    18—),   the   plaintiff 

gave  to  this  defendant  license  to  enter 
(etc.,  according  to  the  fact). 

n.    That  under  and  in  pursuance  of 


said  license  of  the  plaintiff,  the  de- 
fendant did  enter  («tc.,  state  act  of 
defendant,  according  to  the  fact), 
which  acta  are  the  same  of  which  the 
plaintiff  complains. 

in.  And  the  defendant  denies  each 
and  every  allegation  of  the  complaint 
inconsistent  with  the  foregoing.  2 
Abb.  Forms  124. 

H.  Answer,  Acts  Were  Not  Com- 
mitted  on  Land  Alleged, 

That  the  land  on  which  the  acts 
alleged  as  trespasses  were  committed, 
was  not  the  land  mentioned  in  the 
complaint,  and  alleged  to  be  the  land 
of  the  plaintiff;  but  was  (briefly  desig- 
nating it),  the  land  of  the  defendant 
(or  of  one  M.  N.,  whose  servant  the 
defendant  was,  and  under  whose  direc- 
tion he  did  the  said  acts).  2  Abb. 
Forms  124. 

I.  Answer,  Goods  Were  Attached  and 
Plaintiff  Fraudulent  Grantee, 

I.  That  one  M.  N.,  on  the 

day   of   ,   18 — ,   was   indebted 

to  the  defendant  in  the  sum  of  100 
dollars,  over  and  above  all  discounts, 
and  departed  out  of  the  state,  or  kept 
concealed  within  it,  with  intent  to  \  de- 
fraud his  creditors  of  their  just  de- 
mands, or  to  avoid  being  arrested  by 
the  ordinary  process  of  law  (or  other- 
wise, according  to  the  statute). 

II.  That  the  defendant  applied 
(stating  the  proceedings  to  obtain  an 
attachment  against  M.  N.,  pursuant  to 
the  "Act  for  Belief  against  Abscond- 
ing and  Absent  Debtors");  that  a  war- 
rant of  attachment  was  duly  issued  by 
the    said   judge   to   the   sheriff   of   the 

county   of ,   commanding   him 

to  attach  all  the  property  of  the  said 
M.  N.,  which  warrant  was  delivered 
to  one  O.  P.,  a  deputy  sheriff  of  said 
county,  to  be  executed  in  due  form  of 
law. 

III.  That     the    plaintiff,     on     the 

day   of ,  18 — ,  was 

possessed  of  the  said  nine  horses,  by 
virtue  of  a  conveyance  thereof,  made 
to  him  by  the  said  M.  N.  with  the 
intent  to  defraud  the  creditors  of  the 
said  M.  N.  of  'their  just  debts  (here 
state  facts  showing  fraudulent  intent). 

IV.  That  the  deputy  sheriff,  by  vir- 
tue of  the  said  warrant,  and  the  de- 
fendant, in  aid  and  by  the  command- 
of  the  said  deputy  sheriff,  did  attach, 
and  for  the  space  of  two  days  did 
safely  keep,  the  said  horses  as  and  for 
the  proper  goods  and  chattels  of  the 
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said  M.  N.,  -whieh  is  the  same  trespass 
complained  of  by  the  plaintiff. 

V.  That  after  the  said  horses  were 
so  attached,  the  plaintiff,  pursuant  to 
the  said  act,  put  in  a  claim  to  the  said 
horses  as  his  property;  and  the  said 
deputy  sheriff  did,  thereupon,  summon 
and  swear  a  jury  to  try  the  property 
of  the  said  horses;  and  the  said  jury 

did,   by    inquisition,    on    the   — 

day   of  ,  .18—,   find   the    said 

horses  to  be  the  property  of  the  plain- 
tiff; and  the  said  deputy  sheriff  did, 
thereupon,  deliver  the  said  horses  to 
the  said  plaintiff.     2  Abb.  Forms  120. 


TBESPASBING  ANIMALS. 

I.    Plea,  Escape  of  Cattle  by  Defective 
Fences,  1220 

n.    BepUcation,  1221 

A.  To  Plea  of  Escape  Through  De- 

fective Fences,  1221 

B.  To  Plea  of  Damage  Feasant,  De- 

fendant Turned  Cattle  in,  1222 

C.  To  Plea  of  Damage  Feasant,  De- 

fective Fence,  1222 

nL     Sejoinder,  Escape  by  Defect  of 
Fence,  1222 

CROSS-REPEBENCE : 
Replevin  : 

Plea  to  an  Avowry  of  Damage  Pea- 
sant, Escape  of  Cattle  by  Defec- 
tive Pence; 

Plea  to  Avowry,  Damage  Peasant, 
Tender  Before  Impounding; 

Plea  (by  defendant),  Cepit  in  Alia 
Loco; 

Replication  to  Plea  to  Avowry,  De- 
nial of  Defect  of  Pences; 

Replication  to  Plea  to  Avowry,  De- 
nial of  Duty  To  Repair  Pences; 

Answer,  Property  Distrained,  Doing 
Damage. 

I.    Plea  of  Escape  of  Cattle  by  Defect 
of  Fences. 

(Tint  plea,  general  issue;  second  plea 
as  follows):  And  for  a  further  plea 
in  this  behalf,  as  to  the  breaking  and 
entering  of  the  said  close  in  the  said 
Arst  count  of  the  said  declaration  men- 
tioned, and  in  which,  etc.,  and  with 
the  feet  in  walking,  treading  down, 
trampling  upon  and  spoiling  the  grass 
in  the  said  close,  and  with  the  said  cat- 
tle in  the  said  first  count  mentioned, 
eating  up,  and  treading  down,  depas- 
turing, consuming  and  spoiling,  othei 
the   grass,   growing  in   the   said   close, 


and   with   the  said   cattle  tearing   i^ 
eating  off,  and  pulling  up,  plucking  off, 
consuming,  spoiling,  biting  off,  topping 
and    destroying    the   spring   wood    and 
underwood  in  the  said  first  count  men- 
tioned, and  growing  and  being  in  the 
said  close,  and  breaking  down,  throw- 
ing  down,    and     destroying     the    said 
hedge  and  fence  in  the  said  first  count 
mentioned,   growing,   standing  and  be- 
ing round  and  upon  the  said  close,  and 
as  to  the  breaking  and  entering  the  said 
close  in  the  said  last  count  of  the  said 
declaration   mentioned,    and   in   which, 
etc.,  and  with  the  said  cattle  in  the  said 
last   count   mentioned,   treading  down, 
depasturing,  eating  up,  biting  off,  tear- 
ing off,  topping,  consuming,  and  destroy- 
ing the  spring  wood  and  iinderwood  in 
the  said  last  count  mentioned,  growing 
and  being  in   the  said  last  mentioned 
close,  above  supposed  to  have  been  com- 
mitted by  the  said  defendant,  he,  the 
said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form   of-  the 
statute  in  such  case  made  and  provided, 
says  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that   the 
said'  close  in  the  said  first  count  of  the 
said     declaration     mentioned,    and     in 
which,  etc.,  and  the  said  close  in  the  said 
last  count  of  the  said  declaration  men- 
tioned, and  in  which,  etc.,  now  are,  and 
at  the  said  several  times  when,  etc.,  were 
one  and  the  same  close,  and  not  other 
or  different  closes.     And  the  said   de- 
fendant further  saith,  that  he,  the  said 
defendant,  before  and  at  the  said  sev- 
eral times,  when,  etc.,  was  lawfully  pos- 
sessed of  a  certain  close  called  ■ 
with   the   appurtenances,  situate,   lying 
and  being  in  the  town  aforesaid,  in  the 
county   aforesaid,   and   contiguous   and 
next  adjoining  to  the  said  close  of  the 
said  plaintiff,  in  which,  etc.;  and  that 
the  said  plaintiff  and  all  other  the  ten- 
ants and  occupiers  of  the  said  close,  in 
which,   etc.,   for  the  time  being,  from 
time   whereof   the  memory  of  man    is 
not  to  the  contrary,  have  repaired  and 
amended,  and  have  used  and  been  ac- 
customed to  repair  and  amend,  and  of 
right     ought     to     have     repaired     and 
amended,  and  the  said  plaintiff  before 
and  after  the  said  several  times,  when, 
etc.,   of  right   ought  to    have  repaired 
and  amended,  and  still  of  right  ought 
to    repair  and   amend,   the   hedge   and 
fence  between  the  said  close  of  the  said 


See  "Row  To  Use  This  Volume,'*  Introdnetion,  page  v. 


TBE8PA8SIN0  ANIMALS 


1221 


defendant,  and  the  said  close,  in  whieb, 
etc.,   when   and   as   often   as  occasion 
hath  required,  and  shall  or  maj  require, 
to  prevent  cattle  lawfully  feeding  ana 
depasturing,  or  being  in  the  said  close 
of  the  said  defendant,  from  erring  or 
escaping  thereout,  through  the  defects 
and  insufficiency  of  the  said  hedge  and 
fence  into  the  said  close,  in  which,  etc., 
and  doing  damage  there.    And  the  said 
defendant  further  salth,  that  the  said 
bedge  and  fence  before  and  at  the  said 
several  times,  when,  etc.,  were  ruinous, 
prostrate,    fallen    down,    and    in    great 
decay,  for  want  of  needful  and  neces- 
sary making,   repairing  and   amending 
thereof.     By  means  whereof,  the  said 
cattle  in  the  said  first  and  last  counts 
of  the   said  declaration  mentioned,  at 
the  said  several  times,  when,  etc.,  then 
lawfully  feeding  and  depasturing  in  the 
said  close  of  the  said  defendant,  without 
the  knowledge  of  the  said  defendant, 
and  against  bis  will,  erred  and  escaped 
thereout  into  the  said  close,  in  which, 
etc.,   through   the   defects   and   insuffi- 
ciency of  the  said  hedge  and  fence,  and 
eat   up,   trod    down,    depastured,    con- 
sumed and  spoiled  a  little  of  the  grass 
there  growing,  and  eat  up,  trod  down, 
depastured,  tore  up,  eat  off,  pulled  up, 
plucked  off,  consumed,  spoiled,  bit  off, 
topped   and   destroyed   a  little   of   the 
spring  wood  and  underwood  there  also 
growing    in    the   said     first    and    last 
counts  respectively  mentioned,  and  in 
passing   through   the    said   hedge   and 
fence  the  said  cattle,  at  the  said  time, 
when,  etc.,  in  the  said  first  count  men- 
tioned, necessarily  and  unavoidably  a 
little  broke  down,  threw  down  and  de- 
stroyed the  same,  being  the  said  hedge 
and  fence  in  the  said  first  count  men- 
tioned.    And    on   the   occasions   afore- 
said,   he,    the    said    defendant,   at   the 
said  several  times,  when,  etc.,  as  soon 
as  he  had  notice  of  the  said  cattle  hav- 
ing escaped  into,  and  being  in  the  said 
close,  in  which,  etc.,  as  aforesaid,  en- 
tered into  the  said  clgse,  in  which,  etc., 
to  drive,  and  did  then  and  there  drive 
the  said  cattle  from  and  out  of  the  said 
close,  in  which,  etc.,  into  the  said  close 
of  him,  the  said  defendant,  and  in  so 
doing   be,   the  said   defendant,   at   the 
said   several    times,    when,    etc.,    did 
necessarily  and   unavoidably  with    his 
feet  in  walking,  tread   down,  trample 
upon   and   spoil   a   little  of   the   grass 
there  also  growing,  doing  no  unneces- 
sary damage  to  the  aaid  plaintiff  on 


the  occasions  aforesaid,  and  as  he  laW' 
fully  might  for  the  cause  aforesaid; 
which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained 
against  him,  the  said  defendant.  And 
this,  etc.  (conclude  with  a  verification). 
Burr.  App.  869,  {667;  8  Chit.  PI.  1103. 

n.    BepUcationi. 

A.  Ueplicaiion  to  Plea  of  Eseape 
of  Cattle  Through  Defective 
Fence. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  as  to  the  said 
Several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  and  there- 
in attempted  to  be  justified,  says,  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says,  that  the  said 
banks,  mounds  and  fences,  between  the 
said  closes  of  the  said  defendant,  and 
the  said  close  or  piece  or  parcel  of  land 
of  the  said  plaintiff,  before  and  at  the 
said  several  times  when,  etc.,  in  the 
said  plea  of  the  said  defendant,  and 
in  the  said  declaration  above  respective- 
ly mentioned,  at,  etc.,  aforesaid,  were 
well  and  sufficiently  maintained  and  re- 
paired to  prevent  cattle  feeding  and 
being  in  the  said  close  of  the  said 
defendant,  from  escaping  from  and  out 
of  the  same  into  the  said  close  of  the 
said  plaintiff,  and  that  the  said  cattle 
of  the  said  defendant  in  the  said  sec- 
ond plea  mentioned,  at  the  said  several 
times  when,  etc.,  were  wild,  ungovern- 
able and  unruly,  and  used  to  break 
down  banks,  mounds  and  fences  in  good 
repair,  and  that  the  said  cattle  of  the 
said  defendant,  at  the  said  several 
times  when,  etc.,  at,  etc.  (the  venue), 
aforesaid,  through  their  said  wild,  un- 
governable, and  unruly  disposition, 
broke  down  the  said  mounds,  banks, 
and  fences,  between  the  said  close  of 
him,  the  said  plaintiff,  and  the  said 
close  of  the  said  defendant,  the  same 
then  being  well  and  sufficiently  main- 
tained and  in  good  repair,  as  aforesaid, 
and  through  the  breach  of  the  said 
banks,  mounds  and  fences  so  made  by 
the  said  cattle  of  the  said  defendant, 
as  aforesaid,  the  said  cattle,  at  the 
said  several   times  when,  etc.,  entered 
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into  the  said  close  of  the  said  plaintiff, 
and  eat  up  the  grass  and  herbage  of 
the  said  plaintiff  then  growing  there^ 
and  did  damage  there,  in  manner  and 
form  as  the  said  defendant  hath  above, 
in  his  said  (second)  plea  in  that  behalf 
alleged;  without  this,  that  the  said  cat- 
tle, so  being  in  the  said  close  or  piece 
or  parcel  of  land  of  the  said  plaintiff 
as   aforesaid,  a  little  before  the   said 
several   times  when,   etc.,  in  the   said 
(second)    plea  mentioned,  and  against 
the    will    of   the    said    defendant,   and 
without  his  knowledge  or  consent  es- 
caped from  the  said  close,  or  piece  or 
parcel  of  land  of  the  said  defendant, 
through  the  defects  and  insufficiency  of 
the  said  banks,  mounds,  and  fences,  be- 
tween the   said   close   of  the  said   de- 
fendant afid  the  said  close,  or  piece  or 
parcel  of  land  of  the  said  plaintiff,  as 
the  said  defendant,  hath  above  in  his 
said    second    pica    in    that    behalf    al- 
leged. '  And  this  he,  the  said  plaintiff, 
is    ready    to    verify.      Wherefore    he 
prays  judgment  and  his  damages  by  him 
sustained,  by  reason  of  the  committing 
of  the  said  trespasses,  to  be  adjudged 
to  him,  etc. 

E.  F.,  plaintiff's  atty. 
Burr.   App.    379,    §693;    3    Ohit.    PL 
1210. 

B.  BepUcation  to  PUa  of  Distress^ 
Damage  Feasant,  Tliat  Defend- 
ant  Turned  Cattle  Into  Locua 
in  Quo, 
Because  he  says,  that  just  beforo 
the  said  time  when,  etc.,  the  said  cat- 
tle in  the  said  declaration  mentioned, 
were  wrongfully  turned  and  driven  by 
the  said  defendant,  from  and  out  of  the 
said  highway,  into  and  upon  the  said 
close,  or  piece  or  parcel  of  land,  in 
which,  etc.,  and  upon  that  occasion, 
and  by  means  and  in  consequence  there- 
of, the  said  cattle  were,  at  the  said 
first  time,  when,  etc.,  in  the  said  close, 
in  which,  etc.,  depasturing  on  the  grass 
there  then  growing,  and  doing  damage 
there,  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained 
against  him,  the  said  defendant.  And 
this,  etc.  (Conclude  with  a  verifica- 
tion.) Burr.  App.  383,  §701:  3  Chit 
PI.  1210. 

O.  ^Replication  to  Plea  of  Distress, 
Damage  Feasant,  Defect  of 
Fences, 

Because  he  says,  that  the  said  close 
in  the  said  second  plea  mentioned,  be- 


fore and  at  the  said  time  when,  etc., 
did   lie,   and   still   doth  lie   contiguous 
and  next  adjoining  to  a  certain  com- 
mon and  public  highway  of  the  people, 
in    the  town   aforesaid,  and   that   the 
said  defendant  and  all  other  the  ten- 
ants and   occupiers   of   the  said   cloae 
in  which,  etc.,  with  the  appurtenances, 
for   the   time    being,    from    time,    ete, 
(here    state    the    obligation    to   repair, 
and  the  defect  in  the  fences,  and  that 
the  plaintiff's  cattle  being  driven  along 
the    way,    thereby    escaped     into     the 
close,    and    then    proceed   as    follows): 
and  remained  and  continued  in  the  said 
close,  in  which,  etc.,  until  the  said  de-    . 
fendant  at  the  same  time  when,  etc., 
in  the  said  first  count  mentioned,  and 
before    the    said    plaintiff   could    drive 
the  said   cattle   from  and  out  of   the 
said  close,  in  which,  etc.,  of  his  own 
wrong,  seized,  took  and  drove  away  the 
said  cattle,  and  impounded  the  same, 
and   kept   and   detained  the    same    so 
impounded  for  the  said  space  of  time 
in  the  said  first  count  mentioned.    And 
this,  etc.      (Conclude  with  a  verifiea- 
tion.)      Burr.   App.   383,    §700;    Yates' 
Forms  591. 

m.     Bejolnder,  That  Cattle  EecH^ed 
by  Defect  of  Fences. 

Because  he  says,  that  the  said  cat- 
tle of  the  said  defendant  escaped  out 
of  the  said  common  or  waste,  in  the 
said  (second)  plea  in  that  behalf  men- 
tioned, into  the  said  close  in  which, 
etc.,  called,  etc.,  through  the  defect  of 
the  said  fences,  in  the  said  (second) 
plea  in  that  behalf  mentioned,  in  man- 
ner and  form  as  the  said  defendant 
hath  above  in  his  said  (second)  plea 
in  that  behalf  alleged,  and  not  through 
any  breach  of  the  said  fence,  occasioned 
as  in  the  said  replication  to  the  said 
(second)  plea  mentioned.  And  of  this 
he,  the  said  defendant,  puts  himself 
upon  the  country.  Burr.  App.  392, 
§724;  3  Crhit.  PL  1233. 

TRESPASS  ON  THE  CASE.— See  Cask 
(The  Action  of  Trespass  on  thb). 


I.    KTotice  of  Trlai,  1223 

n.    Ooontemuiid  of  Kotiee  of  TtfaL 

1223 
m.    Older  for  Trial,  1223 

IV.     Order  for  Trial  and  Aaeeiauient 
of  Damagee  Oonttiigeat  on  Itane 
^  of  Law,  1228 
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V.  Notice  of  Motion  To  Strike  Oanse 
From  Calendar  for  Not  Serving 
Papers,  1223 

yi.  Order  To  Stxlke  Oanse  From  Cal- 
endar, 1223 

vn.  Order  Denying  Motion  To  Strike 
From  Calendar,  1223 

CR0S8-BEFEBEN0B: 
Continuance: 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  or  Sickneas 
of  Witness; 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  of  Plain- 
tiff; 

Affidavit  by  Defendant  to  His  Ex- 
pected Absence  in  Consequence  of 
Acts  of  Plaintiff; 

Order  Postponing  Trial. 

L    Notice  of  Trial 

Sir:  Please  to  take  notice,  that  the 
above  entitled  cause  will  be  brought  to 
trial,  at  the  next  circuit  court  appoint- 
ed to  be  held  in  and  for  the  county  of 
(Bichmond),  at  the  court  house,  in  the 
town  of  (Bichmond),  in  the  said  county 
(or,  if  in  the  county  of  New  York,  "at 
the  next  circuit  court,  appointed  to  be 
held  in  and  for  the  cityi  and  county  of 
New  York,  at  the  City  Hall  in  the  city 
of  New  York"),  on  the  (second  Mon- 
day of  May),  next,  (or  instant),  at 
10  o'clock  in  the  forenoon  of  the  same 

day.    Dated,  this day  of  April, 

1846.    Yours,  etc., 

E.  F.,  attorney  for  plaintiff. 
To   G.   H.,   esquire. 

Defendant's  attorney. 

Burr  App.  200,  {382. 

n.    Ooimtermand  of  Notice  of  TriaL 

Sir:  I  hereby  eountermand  the  no- 
tice of  trial  heretofore  given  you  in 
this  cause.  (Dated,  etc.)  Burr.  App. 
217,  1442. 

IIL    Order  for  Trial. 

(After  entering  the  pleadings  to  is^ 
sqe,  proceed  as  follows): 

Therefore  the  issue  (or  issues), 
above  joined,  is  (or  are),  ordered  by 
the  said  supreme  court,  to  be  tded  at 
the  circuit  eourt,  appointed  to  be  held 
at  the  (eity  hall  in  the  city  of  New 
York,  in  and  for  the  said  city  and 
county  of  New  York),  (or  at  the  court 
house  in  the  town  of  ,  in  and 

for    the    county    of  ,     afore- 

said), on  the  (second  Monday  of  No- 
vember) next.    Bnrr.  App.  8^  1157* 


IV.  Order  for  Trial  and  Aseesement 

of  Damages  Oontingent  on  Iseae 
of  Ziaw. 

Therefore  the  issue  (or  issues)  above 
joined  between  the  parties  aforesaid, 
to  be  tried  by  the  country,  is  (or  are) 
ordered  by  the  said  supreme  court,  etc. 
(as  in  ordinary  form,  III.).  And  it  is 
further  ordered  that  the  jury  who  shall 
try  the  said  Issue,  also  inquire  what 
damages  the  said  plaintiff  hath  sus- 
tained by  reason  of  the  premises, 
whereof  the  said  parties  have  put 
themselves  upon  the  judgment  of  the 
court,  if  judgment  shall  happen  to  be 
thereupon  given  for  the  said  plaintiff 
against  the  said  defendant.  Burr. 
App.  84,  1160. 

V.  Notice  of  Motion  To  Strike  Oaoae 

From  Calendar  for  Not  Serving 
Papers. 

Sir:  Please  to  take  notice,  that 
upon  the  affidavit  with  a  copy  of  which 
you  are  herewith  served,  this  court  will 
be  moved  on  the  (fifteenth  day  of 
May)  instant  (the  earliest  practicable 
day  in  term  for  hearing  non-enumer- 
ated motions),  at  the  (city  hall  in  the 
city  of  New  York.)  that  this  cause  be 
stricken  from  the  calendar,  and  that 
judgment  be  rendered  in  favor  of  the 
(defendant),  with  costs.  Dated,  etc 
Yours,  etc.,  G.  H,,  atty  for  (deft.) 
To  E.  F.,  esq.,  Atty  for  (Plff.) 

Burr.  App.  217,  |438. 

yi.  Order  To  Strike  Causa  From  Cal- 
endar (a). 
On  reading  and  filing  an  admission 
of  due  service  of  notice  of  motion  in 
this  cause,  and  on  motion  of  Mr.  J.^  of 
couneel  for  the  plaintiff,  no  one  ap- 
pearing to  oppose,  ordered,  that  this 
cause  be  stricken  from  the  calendar  of 
this  court  with  costs,  and  that  the 
plaintiff  have  judgment.  Burr.  App. 
468,  1951. 

Order  To  Strike  Cause  From  Calendar 

(&). 
On  reading  and  filing,  etc.,  and  on 
motion  of  M.  H.,  of  counsel  for  de- 
fendant, and  after  hearinf^  counsel  for 
the  plaintiff,  in  opposition,  ordered, 
that  this  cause  be  stricken  from  the 
calendar  of  this  court,  with  eosts. 
Burr.  App.  468,  |952. 

VIL    Order  Denying  Motion  To  Strike 

From  Calendar. 

A   motion    having    been    made    by 

Mr.  L.  on  the  part  of  the  defendants 

to  etrike  this  cause  from  the  calendar, 
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and  after  hearing  counsel  in  opposi- 
tion, ordered,  that  the  motion  be  de- 
nied (without  costs.)  Burr.  App.  468, 
§^3. 
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CR0S8-REFERENCfB8 : 
Abrest  in  Civil  Cases: 

Capias  in  Trover. 
General  Issue  and  General  Denial: 
Plea   of  Not    Guilty    in    Case    and 

Trover; 
Plea   of   Not    Guilty    in    Case    and 
Trover,  Several  Defendants. 
Judgments     and     Decrees,     Enforce- 
ment or: 

Fieri  Facias  for  Plaintiff  in  Trover; 
Capias  Ad  Satisfaciendum  in  Trover. 
Verdict: 

Postea  for  Plaintiff  as   to   One  De- 
fendant, Not  Guilty  in  Trover. 
Warehousemen  : 
Complaint     Against      Warehouseman 
for  Refusal  To  Deliver. 

L    Declaratloiis. 

A.  Declaration  in  Case  in  Tr&ver  for 
Promissory  Note, 

A.  B.,  plaintiff  in  this  suit,  by  K  F., 
his  attorney,  complains  of  C.  Dw,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  plaintiff, 
heretofore,  to-wit,  on  the  — ^— ^  day 
of ^  in  the  year  one  thousand 


eight   hundred   and 


at   (the 


eity  and  in  the  county  of  New  York), 
aforesaid,  was  lawfully  possessed  as  ox 


his  own  property  of  a  certain  promis- 
sory note  in  writing,  made  and  drawn 
by  one  I.  J.,  whereby  the  said  I.  J. 
promised  to  pay  to  the  said  plaintiff, 
or  his  order,  a  certain  sum  of  money, 
to-wit,  the  sum  of  (five  hundred)  dol- 
lars, at  a  certain  time  therein  men- 
tioned and  now  past  (or  otherwise, 
according  to  the  description  of  the 
property),  of  great  value,  to-wit,  of  the 
value  of  (five  hundred)  dollars  (and 
then  and  still  being  due  and  unpaid), 
and  being  so  possessed  thereof,  the  said 
plaintiff  afterwards,  to-wit,  on  the  day 
and  year  above  mentioned,  at  the  place 
aforesaid,  casually  lost  the  said  promis- 
sory note  (or  as  the  property  may  be), 
out  of  his  possession;  and  the  same, 
afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  came  to  the  possession 
of  the  said  defendant  by  finding;  yet 
the  said  defendant  well  knowing  the 
said  promissory  note  (or  as  above)  to 
be  the  property  of  the  said  plaintiff, 
and  of  right  to  belong  and  appertain 
to  the  said  plaintiff,  has  not  as  yet 
delivered  the  said  promissory  note 
(etc.),  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so 
to  do,  and  has  hitherto  wholly  refused 
so  to  do;  and  afterwards,  to-wit,  on 
the  same  day  and  year  last  aforesaid, 
at  the  place  aforesaid,  converted  and 
disposed  of  the  said  promissory  note, 
etc.,  to  his  own  use;  to  the  damage 
of  the  said  plaintiff  of  (one  thousand) 
dollars,  and  thereof  the  said  plaintiff 
brings  suit,  etc. 

E.  F.,  plaintiff's  attomev. 
Burr.  App.  320,  |588;  2  Chit.  PI.  836. 

B.  Declaration  in  Case  in  Trover  for 
Goods,  "Etc. 
I  Supreme  court  Of  (October)  term, 
in  the  year  one  thousand  eight  hundred 
and  (forty-five).  County,  ss.:  A.  B., 
plaintiff  in  this  suit,  by  £.  F.,  his 
attorney,  complains  of  C.  D.,  defendant 
in  this  suit,  being  in  custody,  etc.,  of 
a  plea  of  trespass  on  the  case:  Fot 
that  whereas  the  said  plaintiff  hereto- 
fore, to-wit,  on,  etc.,  at,  etc.  (the 
venue),  was  lawfully  possessed,  as  of 
his  own  property,  of  certain  (cattle, 
deeds,  bonds,  bill  of  exchange,  promis- 
sory notes,  bank  notes,  seeurities  for 
money),  goods  and  chattels,  to-wit,  ten 
horses,  ten  mares,  etc  (stating  the  dif- 
ferent description  of  the  cattle),  and  a 
certain  indenture  of  release,  bearing 
date  the  — ^— ^  day  of  ^  pur- 
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porting  to  be  made  between  I.  E.  of 
the  one  part  and  L.  M.  of  the  other 
part,  and  purporting  to  be  a  convey- 
ai)ce  from  the  said  I.  K.  to  the  said 
L.  M.,  of  certain  tenements  therein 
mentioned;  and  a  certain  other  deed 
purporting  to  be  a  mortgage  of  certain 
tenements  by  the  said  I.  K.  to  the  said 
L.  M.,  and  of  a  certain  indenture  of 
lease  bearing  date^  etc.,  and  made  be- 
tween one  N.  O.  of  the  first  part  and 
one  P.  Q.  of  the  other  part,  by  which 
said  last  mentioned  indenture,  he  the 
said  N.  O.  demised  to  the  said  P.  Q 
certain  tenements  therein  mentioned, 
for  a  certain  term  therein  also  men* 
tioned,  and  yet  unexpired;  and  a  cer- 
tain writing  obligatory,  commonly 
called  a  bond,  sealed  with  the  seal  of 
one  R.  S.,  whereby  the  said  R.  S,  be- 
came bound  to  the  said  plaintiff  in  the 

penal    sum    of    dollars;    and 

then  and  still  being  in  full  force;  and 
a  certain  bill  of  exchange  in  writing, 
made  and  drawn  by  one  T.  U.  upon, 
and  accepted  by,  the  said   defendant, 

bearing    date    the    day    of 

f  whereby  the  said  T.  U.  re- 
quited the  said  defendant  — — 
months  after  the  date  thereof  to  pay 
to  the  said  plaintiff,  or  his  order,  the 

8iim  of dollars,  and  then  and 

there  still  being  due  and  unpaid;  and 
a  certain  promissory  note  in  writing, 

bearing    date    the    day    of 

,  made  and  drawn  by  one  W. 
X.,  whereby  he  the  said  W.  X.  prom- 
ised to  pay  to  the  said  plaintiff,  oi 
his  order,  a  certain  sum  of  money,  to- 

wit,  the  sum  of dollars,  at  a 

certain  time  therein  mentioned  and  now 
past,  and  then,  and  still  being  due  and 
unpaid;  and  divers,  to- wit  (ten),  notes 
of  the  president,  directors  and  com- 
pany of  the  bank  of  ,  com- 
monly called  bank  notes,  for  the  pay- 
ment of  the  sum  of  (five)  dollars  each; 
and  divers,  to-wit  (twenty),  pieces  of 
the  current  coin  of  this  state  called 
eagles  (or  ''half  eaffles,  dollars,  half 
dollars,"  etc.)>  and  divers,  to-wit, 
(twenty),  tables  (twenty),  chairs,  etc. 
(specifying  the  goods  and  avoiding  any 
repetition  of  the  same  articles,  and  de- 
scribing each  ais  generally  as  possible, 
omitting  the  quality;  as  "mahogany,'' 
** silver,"  etc.),  of  great  value,  to-wit, 

of   the   value   of  dollars   of 

lawful  money  of  the  United  States 
of  America.  And  being  so  possessed 
thereof,    he    the    said    plaintiff,    after- 


wards, to-wit,  on  the  day  and  year  first 
above  mentioned,  at,  etc.  (the  venue), 
aforesaid,  casually  lost  the  said  cattle, 
deeds,  bonds,  bills  of  exchange,  promis- 
sory •  notes,  bank  notes,  securities  for 
money,  and  money,  goods  and  chattels 
out  of  his  possession;  and  the  same 
afterwards,  to-wit,  on  the  day  and  year 
(first)  aforesaid,  at,  etc.  (the  venue), 
aforesaid,  came  to  the  possession  of 
the  said  defendant  by  finding.  Yet 
the  said  defendant,  well  knowing  the 
said  cattle,  deeds,  bonds,  bills  of  ex- 
change, promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and 
chattels  to  be  the  property  of  the  said 
plaintiff,  and  of  right  to  belong  and 
appertain  to  him,  but  contriving  and 
fraudulently  intending,  craftily  and 
subtly,  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  hath  not  as 
yet  delivered  the  said  cattle,  deeds, 
bonds,  bills  of  exchange,  promissory 
notes,  bank  notes,  securities  for  money, 
money,  goods  and  chattels,  or  any  or 
either  of  them,  or  any  part  thereof, 
to  the  said  plaintiff,  although  often 
requested  so  to  do,  and  hath  hitherto 
wholly  refused  so  to  do;  and  after- 
wards, to-wit,  on  the  day  and  year  last 
aforesaid,  at,  etc.  (the  venue),  afore- 
said, converted  and  disposed  of  the 
said  cattle,  deeds,  bonds,  bills  of  ex- 
change, promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and 
chattels  to  his  own  use  (if  a  second 
count  be  inserted  for  the  same  prop- 
erty, the  description  should  not  be 
repeated,  but  the  declaration  should 
for  "other  cattle,  goods  and  chattels, 
of  the  like  description,  quality,  quan- 
tity and  value,  as  the  said  cattle,  goods 
and  chattels  in  the  first  count  men- 
tioned").    To  the  damage  of  the  said 

plaintiff    of   dollars    (a   sum 

sufficient   to    cover   the    real   damage), 
and  therefore  he  brings  his  suit,  etc. 
E.  P.,  attorney  for  plaintiff. 
Burr.    App.    321,    |*0;    2   Chit.    PL 
835;  Till.  Forms  435. 

IL    Complaints. 

A.    Complaint  for  Conversion. 

I.  That  before  and  until  the  time 
hereinafter  mentioned,  the  plaintiff  was 
lawfully  possessed  of  (very  briefly  des- 
ignate the  goods,  or,  where  he  was 
not  in  possession,  say  was  entitled  to 
the  immediate  possession  of,  designat- 
ing* the  goods),  his  property,  of  the 
value  of dollars. 

n.     That   on   the  day  of 
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-,    18—,    at 


-,  the   de- 


fendant  then  being  in  possession  of 
said  goodsy  unlawfully  converted  and 
disposed  of  the  same  to  his  own  use, 
to  the  plaintiff's  damage dol- 
lars. .  1   Abb.  Forms  457. 

B.    Complaini    for   Conversion    of   a 
Promissory  Note, 

I.      That    on   the  day    of 

-,  18 — ,  at  ,  the  plain 


tiff  made  his  promissory  npte,  of  which 
the  following  is  a  copy:  (or  his  prom- 
issory note  dated  on  that  day,  whereby 

he   promised    to   pay dollars 

to  the  order  of  M.  N., months 

from  date),  which  note  was  made  and 
delivered  by  the  plaintiff  to  M.  N., 
without  consideration,  ahd  for  his  ac- 
commodation, and  with  the  special  pur- 
pose and  agreement  between  the  plain- 
tiff and  said  M.  N.  that  it '  should  be 
offered  by  said  M.  N.  to  the  O.  P. 
bank  for  discount,  and  the  proceeds 
thereof,  if  any,  should  be  applied  by 
said  M.  N.  to  the  payment  of  a  certain 
other  note  theretofore  made  by  the 
plaintiff  for  the  accommodation  of  said 
M.  N.,  dated  (etc.,  describing  note), 
and.  that  otherwise  it  should  be  re- 
turned to  this  plaintiff. 

II.  That  said  first  mentioned  note 
was  thereafter  offered  by  said  M.  N. 
to  the  O.  P.  bank  for  discount,  who 
refused  to  discount  the  same,  and  re- 
turned it  to  the  said  M.  N.,  where- 
upon the  plaintiff  became  entitled  to 
the  possession  thereof  (or  state  other 
circumstances  showing  failure  in  the 
intended  appropriation  of  the  note,  as 
the  fact  was). 

III.  That  thereafter,  but  before  the 
maturity  of  the  note,  the  defendant 
W.  X.,  without  the  knowledge  or  con- 
sent of  the  plaintiff  or  of  M.  N.,  un- 
lawfully took  said  note  from  the  pos- 
session of  M.  N.,  and  delivered  it  to 
the  defendant  Y.  Z.;  and  that  the  de- 
fendants thereupon  wrongfully  con- 
verted and  disposed  of  it  to  their  own 
use,  by  transferring  it  to  a  purchaser,  in 
good  faith  for  value,  before  its  maturity 
(or  converted  and  disposed  of  it  to 
their  own  use,  by  transferring  it  to  a 
purchaser,  in  good  faith  for  value,  be- 
fore its  maturity  (or  converted  and  dis- 
posed of  it  to  their  own  use,  whereby 
the   plaintiff  was   compelled   to    pay), 

to  the  damage  of  the  plaintiff 

dollars.    1  Abb.  Forms  459. 


C.  Complaint    Against    Watchmaker 

for  Not  Betwming  WateK 
(Allege  delivery  and  undertaking  to 
repair  and  redeliver.) 

m.  That  after  a  reasonable  time 
for  the  repair  .of  said  watch,  and  on 

or  about  the day  of , 

the  plaintiff  requested  the  defendant 
to  redeliver  the  same;  but  he  refused 
so  to  do,  to  the  plaintiff's  damage 
dollars.    1  Abb.  Forms  403. 

D.  Complaint  for  Conversion  by  Ad- 

ministratar, 

L  That  before  and  until  the  time 
hereinafter,  one  M.  N.  was  lawfully 
posslessed  of  (very  briefly  designate 
the  goods),  (or  was  entitled  to  the 
immediate  possession  of,  designating 
the   goods,  etc.),   the  property  of   the 

said  M.  N.,  of  the  value  of  

dollars. 

IL     That   on   the day   of 

— ' ,  18 — ,  the  same  came  into  the 

possession     of     the     defendant,     who, 

though  on  the day  of , 

18^—,  requested  so  to  do  by  said  M.  K. 
(or  by  the  plaintiff),  would  not  deliver 
the  same  to  him,  but  then  and  ever 
since  wrongfully  detained  the  same. 

m.    That  thereafter  and  before  this 

action    (or  on    the  day    of 

,  IS—),  said  M.  N.  died  intes- 
tate,   and    on    the    day    of 

,   18^—,  letters   of   administn^ 

tion  upon  the  estate  of  said  M.  N., 
deceased,  were  duly  issued  and  granted 
to  the  plaintiff  by  the  surrogate  of  the 
county  of ,  of  this  state,  ap- 
pointing the  plaintiff  administrator  of 
all  the  goods,  chattels  and  credits 
which  were  of  said  deceased,  and  that 
the  plaintiff  thereupon  duly  qualified 
as  such  administrator,  and  entered 
upon  the  discharge  of  the  duties  of  his 
said  office.    1  Abb.  Forms  459. 

E.  Complaint  for  Conversion  hy  As- 

signee After  Conversion, 
I.  That  before  and  until  the  time 
hereinafter  mentioned,  one  M.  N.  was 
lawfully  possessed  of  (very  briefly  des 
ignate  the  goods),  (or  was  entitled  tc 
the  immediate  possession  of,  designat- 
ing the  goods,  ete.),  the  property  of 
the   said    IL    K.,    of    the    value    of 

dollars. 

H.     That   on   the   day   of 

,  18 — ,  at  ,  the  de- 
fendant being  then  in  possession  of 
said  goods,  unlawfully  .converted  aad 
disposed  of  the  same  to  hU  own  xizt. 
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to  the  damage  of  said  M.  N.  ■ 

dollars. 

m.     That   on  the day  of 

,  18 — ,  said  M.  N.  duly  as- 
signed to  the  plaintiff  his  elaim  against 
the  defendant  for  damages  for  said 
conversion.     I  Abb.  Forms  458. 

F.  Complaint  for  Conversion  of  a 
Bond  by  Assignee  After  Con' 
version. 

L  That  in  or  about  the  month  of 
-,  18 — ,  at  ,  one  M.  N, 


being  the  owner  of  a  bond,  a  copy  of 
which  is  annexed  as  a  part  of  this 
complaint,  by  his  agent,  at  the  request 
of  the  defendant,  deposited  it  with 
the  defendant  for  the  purpose  of  en- 
abling him  to  ascertain  the  value  there- 
of, upon  an  agreement  between  him 
and  said  M.  N.,  that  on  ascertaining 
the  value,  he  would  either  buy  the 
same  from  the  said  M.  N.,  and  pay 
him  the  value  thereof,  or  would  re- 
turn it  to  him  upon  demand. 

n.  That  after  a  reasonable  time 
for  ascertaining  the  value  thereof,  and 

on  the day  of ,  18 — ^ 

at ,  said  M.  N.  duly  demanded 

from  the  defendant  the  said  bond,  or 
the  value  thereof;  but  the  defendant, 
though  admitting  that  it  was  in  his 
custody  or  under  his  control,  refused 
either  to  return  it  or  to  pay  its  value 
to  the  said  K.  N.,  to  his  damage 
dollars. 

m.     That  on   the  day  of 

^   18 — ,  at  ,   the  said 

M.  N.  duly  assigned  to  the  plaintiff 
the  said  bond,  together  with  all  his 
right  of  action  against  the  defendant 
and  all  other  persons,  to  recover  its 
value,  or  its  possession,  or  said  dam- 
ages. 

IV.  That  the  value  of  said  bond, 
at  the  time  of  the  commencement  of 

this  action,   was  dollars.     1 

Abb.  Forms  461. 

G.  Complaint  hy  Seller  Against 
Fraudulent  Buyer  of  Goods  for 
Damages  far  Conversion. 

I.     That  on  the    day    of 

-,    18 — ,   at   ,   the   de- 


fendant, with  intent  to  deceive  and 
defraud  the  plaintiff  by  inducing  the 
plaintiff  to  sell  goods  for  him,  falsely 
and  fraudulently  represented  to  the 
plaintiff  that  he  was  solvent,  and  worth 

dollars  over  all  his  liabilities 

(or  otherwise,  as  the  representations 
were). 


II.  That  the  plaintiff,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  the 
value  of dollars. 

m.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
spect), and  were  then  known  by  the 
defendant  to  be  so. 

IV.  That  the  defendant,  having  so 
obtained  from  the  plaintiff  the  pos- 
session of  said  goods,  unlawfully  con- 
verted and  disposed  of  them  to  his 
own  use,  to  the  damage  of  the  plaintiff 
^  dollars.    1  Abb.  Forms  459. 

H.  Allegation  in  Complaint  for  Goods 
Beceived  Contrary  to  Statute. 

That  on  or  about  the  day 

of  ^  18 — ,  the  defendant  re- 
ceived   (ten   shares   of   stock     of    the 

company),   of    the    value    of 

dollars,  the  property   of  the 

plaintiff)  as  (security  for  a  usurious 
loan  made  by  the  defendant  to  the 
plaintiff,  of  the  sum  of  dol- 
lars, for months,  on  interest 


at  the  rate  of 


per  cent,  per 


annum),  and  that  said  (stock)  was 
converted  by  the  defendant  contrary 
to  the  provisions  of  the  statute  ("Of 
the  Interest  on  Money ")y  to  the  plain- 
tiff's damage dollars.    1  Abb. 

Forms  467. 

m.    Answirs. 

A.  Answer,  Denial  of  Bailment, 
That  the  plaintiff  never  received  the 

plaintiff's  goods  mentioned  in  the  com- 
plaint, as  alleged.     2  Abb.  Forms  119. 

B.  Answer,  Denial  of  Conversion. 
That  the  defendant  did  not  convert 

said  goods  to  his  own  use  (nor  refuse 
to  deliver  them  to  the  plaintiff).  2 
Abb.  Forms  119. 

C.  Answer,  Denial  of  Detention. 
That  the  defendant  did  not,  nor  does 

he,  detain  the  said  goods  (or  deeds), 
or  any  or  either  of  them,  as  alleged. 
2  Abb.  Forms  119. 

D.  Answer,  Denial  of  Assignment  of 

Cause  of  Action. 
Denies  that  (he  has  any  knowledge 
or  information  sufficient  to  form  a  be- 
lief that)  the  said  M.  N.  and  0.  P. 
ever  assigned  to  the  plaintiff  their 
right,  title  and  interest  in  and  to  the 
(trunk,  and  the  contents  thereof)  men- 
tioned in  the  complaint;  or  in  and  to 
any  claims,  demands  or  causes  of  ac- 
tion arising  to  said  M.  N.  and  O.  P., 
or  either  of  them,  for  the  alleged  de* 
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tention  or  loss  of  said  (trunk  and  con- 
tents).    2  Abb.  Forms  120. 

B.  Answer,  Dmial  of  Plaintiff's 
Ownership, 

That  at  the  time  of  the  alleged  con- 
version the  plaintiff  was  not  the  owner, 
nor  entitled  to  the  immediate  posses^ 
sion,  of  the  goods  mentioned  in  the 
complaint.  2  Abb.  Forms  119;  Bre- 
voort  V,  Brevoort,  8  Jones  &  S.  (N.  Y.) 
211;  Davis  v.  Hoppock,  6  Duer.  (N.  Y.) 
254. 

F.  Answer,  That  Defendant  Has  Lien 
an  Goods  hy  Fledge, 

That  it  was  agreed  between  the 
plaintiff  and  the  defendant,  in  consid- 
eration  of   the   defendant's   advancing 

to  the  plaintiff dollars,  that 

the  defendant  should  have  a  lien  on 
the  said  goods  and  deeds  until  repay- 
ment thereof,  with  interest;  that  the 
defendant     advanced    to    the    plaintiff 

-—  dollars,  but  the  plaintiff  has 

not  repaid  the  same,  with  interest. 
Wherefore  the  defendant  detained  (and 
still  detains)  the  said  goods  and  deeds. 
2  Abb.  Forms  119. 
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Account  and  Accot^'tino: 
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Annuities:  - 
Bill  for  Dower  and  Annuity  Against 
Executors,    Devisees   in    Trust. 
Bankeuptcy  : 
Appointment  of  Trustee  by  Creditors; 
Appointment  of  Trustee  by  Referee. 
Cbeditors'  Suits: 
Bill  in  Behalf  of  Themselves  and  All 

Other  Creditors,   etc.; 
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Its  Income. 
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L     Bills. 

A.    Bill  for  Payment  of  Legacies  and 
Execution  of  Trust, 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc., 
that  W.  S.,  late  of,  etc.,  duly  made 
and  published  his  last  will  and  testa- 
ment  in   writing,   bearing   date   on   or 

about  ,  and  thereby   amongst 

other  bequests,  gave  to  his  nephews 
and    nieces,   the    children   of   his   late 

sister,   M.   A.,   the   sum   of    $ 

each,  to  be  paid  to  them  as  they  should 
respectively  attain  the  age  of  twenty- 
one  years,  and  appointed  £.  T.  F.,  of, 
etc.,  the  defendant  hereinafter  named, 
the  sole  executor  of  his  said  will, 
as  in  and  by  the  said  will,  or  the 
probate  thereof,  when  produced  will 
appear.  And  your  orator  furtlier  show- 
eth that  the  said  E.  T.  F.,  soon  after 
the  death  of  the  said  testator,  duly 
proved  the  said  will  in  the  appropriate 
court,  and  hath  since  possessed  himself 
of  the  personal  estate  and  effects  of 
the  said  testator  to  an  amount  much 
more  than  sufficient  for  the  payment 
of  his  just  debts,  funeral,  and  testa- 
mentary expenses  and  legacies.  And 
your  orator  further  showeth  that  after 
the  death  of  said  testator,  your  orator 
intermarried  with  A.  A.,  who  was  the 
niece  of  the  said  testator,  and  one  of 
the  children  of  the  said  M.  A.,  in  the 
said  will  named,  and  by  virtue  of  said 
intermarriage  your  orator,  in  right  of 
his  said  wife,  became  entitled  to  de- 
mand and  receive  the  aforesaid  be- 
quest of  $ — .     And  your  orator 

further  showeth  that  your  orator's  said 
wife  lived  to  attain  her  age  of  twenty- 
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one  years,  and  that  she  hath  lately  de- 
parted this  life,  and  that  neither  your 
orator  nor  his  said  wife  received  any 
part  of  the  said  legacy.  And  yonr 
orator  further  showeth,  that,  having 
obtained  letters  of  administration  to 
his  said  wife,  he  has  repeatedly  applied 
to  the  said  E.  T.  F.  for  payment  of 
the  said  legacy  and  interest  thereon 
from  the  time  of  his  said  late  wife's 
attaining  her  age  of  twenty-one  years, 
and  your  orator  hoped  that  such,  his 
reasonable  requests,  would  have  been 
complied  with,  as  in  justice  and  equity 
they  ought  to  have  done.  But  now 
so  it  is,  etc.  To  the  end,  therefore, 
that,  etc. 

And  that  an  account  may  be  taken 
of  what  is  due  and  owing  to  your 
orator  for  the  principal  and  interest 
of  the  said  legacy,  and  that  the  said 
defendant  may  be  decreed  to  pay  the 
same  to  your  orator  and  if  the  said 
defendant  shall  not  admit  assets  of  the 
said  testator  sufficient  to  answer  the 
same,  then  that  an  account  may  be 
taken  of  the  estate  and  effects  of  the 
said  testator,  which  have  been  pos- 
sessed or  received  by  the  said  defend- 
ant, or  by  any  other  person  by  his 
order  or  to  his  use,  and  that  the  same 
may  be  applied  in  due  course  of  ad- 
ministration. (And  for  further  relief.) 
May  it  please  your  honors,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2038. 

B.    Bill  for  Payment  of  Legacy  and 
Accounting, 

Humbly  complaining,  show  unto  your 
honors  the  plaintiffs  E.  H.,  J.  H., 
T.  H.,  and  M.  A.  H.,  infants  under  the 
age  of  twenty-one  years,  by  J.  E.,  of, 
etc.,  their  next  friend,  that  £.  H.,  the 
elder,  late  of,  etc.,  but  now  deceased, 
duly  made  and  published  his  last  v^ill 
and  testament  in  writing,  bearing  date, 
etc.,  whereby  he  directed  that  W.  T., 
of,  etc.,  and  E.  B.,  of,  etc.,  the  de- 
fendants hereinafter  named,  and  0.  G. 
of,  etc.,  who  were  the  trustees  and 
executors  in  his  said  will  named, 
should,  out  of  the  moneys  which  should 
come  to  their  hands  in  manner  there- 
in mentioned,  lay  out  and  invest  m 
or  upon  government  or  real  securities 

at  interest  the  sum  of  $ upon 

trust,  etc.  (The  trustees  were  to  pay 
the  dividends  to  E.  H.,  the  testator's 
wife,  during  her  life  or  until  her  sec- 
ond marriage,  and  after  her  decease  or 
second  marriage,  the  whole  of  the  div- 


idends to  be  applied  by  the  trustees 
for  the  maintenance  and  education  of 
testator's  grandchildren,  the  plaintiffs, 
to  whom  the  principal  was  to  be  trans- 
ferred, to  the  grandsons  at  twenty-one, 
and  to  the  granddaughters  at  twenty- 
one  or  marriage),  as  in  and  by,  etc. 
And  the  plaintiffs  further  show  that 
the  said  testator  departed  this  life  in 
or  about  the  month  of  — : ,  with- 
out having  in  any  manner  revoked  or 
altered  the  said  will,  except  by  a  cod- 
icil bearing  date,  etc.,  which  did  not 
relate  to  or  affect  the  said  trusts  of 

the  said   sum'  of  $ And  the 

plaintiffs  further  show  unto  your  honors 
that  "W.  T.  and  E.  B.,  and  the  said 
C.  G.  duly  proved  the  said  testator's 
will,  and  acted  in  the  trusts  thereof, 
and  out  of  the  moneys  which  came 
to  their  hands  from  the  estate  and  ef- 
fects of  the  said  testator,  in  or  about, 

etc.,  appropriated  the  sum  of  £ , 

in  satisfaction  of  the  aforesaid  legacy 
in  the  purchase  of  the  sum  of  £ — ^ 
3  per  cent,  consolidated  bank  annuities, 
and  the  said  sum  of  ^ock  is  now  stand- 
ing in  their  names  in  the  books  of  the 
governor  and  company  of  the  Bank  of 
England.  And  the  plaintiffs  further 
show  that  the  said  C.  G.  has  departed 
this  life,  and  that  the  said  E.  H.,  on 
or  about,  etc.,  intermarried  with  and 
is  now  the  wife  of  the  said  J.  E., 
whereupon  the  interest  of  the  said  E. 

H.,   in    the    said    sum    of  £ 3 

per  cent,  consolidated  bank  annuities 
wholly  ceased.  And  the  plaintiffs  fur- 
ther show  that  the  said  defendants 
paid  to  the  said  J.  E.  and  E.,  his 
wife,  the  year's  dividends  which  be- 
came  due   on   the   said   sum   of   stock 

on   the   day   of  ,    as 

well  for  the  interest  of  the  said  E.  R 
in  the  said  stock  as  for  the  mainte- 
nance and  education  of  the  plaintiffs 
up  to  that  time;  but  the  said  defend- 
ants have  retained  in  their  hands  the 
subsequent  dividends  which  have  ac- 
crued due  on  the  said  stock,  and  have 
made  no  payments  or  allowances  there- 
out for  the  maintenance  or  education 
of  the  plaintiffs.  And  the  plaintiffs 
further  show  that  some  proper  person 
or  persons  ought  to  be  appointed  as 
the  guardian  or  guardians  of  the  plain- 
tiffs, with  suitable  allowances  for  their 
maintenance     and    education    for    the 

time  past  since  the  said  day 

of ^  and  for  the  time  to  come, 

and  that  the  said  sam  of  stock  ought 
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to  be  seenred  in  this  honorable  eourt. 
To  the  end  therefore,  ete. 

And  that  the  said  defendants  may 
answer  the  premises,  and  that  some 
proper  person  or  persons  may  be  ap* 
pointed  the  guardian  or  guardians  of 
the  plaintiffs,  with  suitable  allowances 
for   their    maintenance   and    education 

for  the  time  past  since  the  said 

day  of ,  and  for  the  time  to 

come,  and  that  the  said  defendants 
may  account  for  the  dividends  of  the 
said  trust  stock  which  have  accrued 
due   since    the    said   day   of 


,  and  may  thereout  pay  the  al- 
lowances which  shall  be  made  for  the 
maintenance  and  education  of  the  plain- 
tiffs  since   the   said  day   of 


,   and    may    pay    the    residue 

thereof  into  this  honorable  court  for 
the  benefit  of  the  plaintiffs;  and  may 
also  transfer  the  said  sum  of  £— — — 
3  per  cent,  consolidated  bank  annuities 
into  the  name  of  the  accountant-gen- 
eral of  this  honorable  eourt,  to  be 
there  secured  for  the  benefit  of  the 
plaintiffs,  and  such  other  persons  as 
may  eventually  be  interested  therein. 
(And  for  further  relief.)  May  it  please, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2039. 

C.    Bill  Praying  for  Appointment  of 
New  Trustee. 

Humbly  complaining,  show  unto  your 
honors,  your  orators  and  oratrixes,  J. 
M.  P.,  of,  etc.,  and  £.,  his  wife, 
and  A.  P.  and  O.  P.,  infants 
under  the  age  of  twenty-one  years, 
by  the  said  J.  M.  P.,  their  father 
and  next  friend,  and  S.  N.  M.,  of,  etc. 
(the  othev  trustees  under  the  settle- 
ment), that  by  certain  indentures  of 
lease  and  release  bearing  date  respect- 
ively, etc.,  the  release  being  of  three 
parts,  and  made  or  expressed  to  be 
made  between,  etc.  (stating  the  inden- 
ture of  release).  But  the  said  inden- 
ture of  release  contained  no  power  or 
authority  to  appoint  a  new  trustee  in 
the  place  or  stead  of  either  of  the 
said  trustees  therein  named,  who  should 
decline  to  act  in  the  said  trusts,  or  be 
desirous  to  be  removed  therefrom,  as 
in  and  by  the  said  indentures^  etc. 
And  your  orators  and  oratrixes  further 
show  unto  your  honors,  that  the  said 
intended  marriage  was  soon  after- 
wards had  and  solemnized  between 
your  orator  J.  M.  P.,  and  your  oratrix 
E.  P.;  and  that  your  orator  and  oratrix, 


A.  P.  and  C.  P.,  are  the  only  children 
of  the  said  marriage.  And  your  orators 
and  oratrixes  further  show,  that  the 
said  defendant,  I.  P.  L.,  declines  to  act 
in  the  trusts  of  the  said  indenture,  and 
is  desirous  to  be  discharged  therefrom, 
but  by  reason  that  no  power  is  reserved 
in  the  said  indenture  for  the  appoint- 
ment of  a  new  trustee,  your  orators 
and  oratrixes  are  advised  that  he  can- 
not be  discharged  from  such  trusts, 
nor  any  new  trustee  appointed  without 
the  aid  of  this  honorable  court,  to  the 
end,  therefore,  that  the  said  defendant, 
I.  P.  L.,  may  upon  his  corporal  oath, 
etc. 

And  that  the  said  defendants  may 
answer  the  premises,  and  that  it  may 
be  referred  to  one  of  the  masters  of 
this  honorable  court  to  appoint  a  new 
trustee  under  the  said  marriage  settle- 
ment, in  the  place  and  stead  of  the 
said  defendant;  and  that  the  said  de- 
fendant may  be  directed  to  join  in  such 
instrument  or  instruments  as  may  be 
necessary  for  conveying  or  releasing 
the  said  trust  premises  to  your  orator 
8.  N.  M.,  and  such  new  trustee  upon 
the  trust  of  the  said  settlement;  and 
that  thereupon  the  said  defendant  may 
be  discharged  from  the  trusts  of  the 
said  indenture.  (And  for  further  He- 
lief.)  May  it  please,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2062. 

D.    Bill   Praying    for    Discharge    as 
Trustee. 

To  the  honorable  the  justices  of  the 

supreme  judicial  court: 

Respectfully  show  the  petition  of  J. 
I.  B.,  of  B.,  in  the  county  of  S.,  es- 
quire, that  by  force  of  an  indenture 
recorded  with  Suffolk  deeds  in  Lib.  627, 
fol.  291,  he  was  substituted  in  the 
place  and  stead  of  E.  A.  B.,  esquire,  to 
be  trustee  under  two  certain  inden- 
tures mad6  by  M.  A.  T.,  of  said  B., 
single  woman,  and  recorded  respective- 
ly with  Suffolk  deeds  in  Lib.  574,  fol. 
229,  and  Lib.  618,  fol.  186;  that  as  such 
trustee  he  holds  certain  real  estate  in 
said  B.,  and  also  certain  personal  prop- 
erty upon  the  trusts  set  forth  in  said 
two  original  indentures,  all  which  said 
indentures  are  herewith  submitted  to 
the  court,  that  after  making  said  two 
original  indentures,  said  M.  A.  T.  inter- 
married with  and  is  now  the  wife  of 
C.  M.  de  los  S.  B.,  secretary  of  lega- 
tion to  her  catholie  majesty,  the  queen 
of  Spain,  and  now  resident  of  W.,  in 
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the  distriet  of  C;  that  there  is  no  per- 
Bon,  to  the  knowledge  of  the  peti- 
tioner, interested  in  said  trust  property 
and  estate,  except  said  0.  M.  de  los 
&.  B.  and  M.  A.  his  wife;  that,  in  the 
event  of  the  death  of  said  M.  A.  with- 
out children,  and  without  having  exer- 
cised the  power -of  appointment  (^iven 
her  by  said  indenture,  her  collateral 
relations,  who  would  then  be  her  heirs- 
at-law,  may  become  interested  therein; 
that  she  has  now  living  a  mother  and 
three  sisters,  viz.,  M.  M.  B.,  wife  of 
E.  A.  B.  aforesaid,  now  residing  in  said 
B.;  A.  T.,  single  woman,  a  member  of 
the  family  of  said  £.  A.  B.,  and  also 
residing  in  said  B.;  £.  F.  B.,  wife  of 
H.  G.  B.,  junior,  of  B.,  in  the  state 
of  M.;  and  E.  T.  R.,  being  now  com- 
morant  at  said  B.,  in  the  family  of  said 
£.  A.  B.;  and  M.  S.  P.,  a  minor,  wife 
of  B.  T.  P.,  esquire,  both  now  absent 
in  Europe,  said  B.  T.  P.  having  been 
late  a  resident  in  said  B.;  that  said 
M.  A.  has  requested  the  petitioner  to 
transfer  said  trust  property  and  es- 
tates to  a  new  trustee,  and  he  is  de- 
sirous so  to  do. 

Wherefore  the  petitioner  prays  the 
honorable  court  that  due  notice  may 
be  ordered  to  all  persons,  and  that,  he 
may  be  discharged  from  said  trust, 
and  that  such  order  and  decree  may  be 
passed  as  to  the  appointment  of  a  new 
trustee,  either  with  or  without  bonds 
for  the  faithful  performance  of  said 
trust,  and  as  to  the  conveyance  and 
transfer  of  said  trust  property  and  es- 
tates as  to  the  court  may  seem  just 
and  equitable,  to  the  end  that  the 
petitioner,  complying  with  and  fulfilling 
said  order  and  decree  on  his  part  may 
be  as  fully  and  effectually  released 
and  discharged  from  all  liability  in  the 
premises  as  if  he  had  never  assumed 
said  trust.  And  as  in  duty  bound  will 
ever  pray.  3  Dan.  C?h.  PI.  &  Pr.  (Per- 
kins' ed.)  2063;  Bowditeh  v.  Banuelos, 
1  Qray  (Mass.)  220. 

n,  statement  in  Answer  of  Tnutee, 
Acqnieacence  of  Oestni  Que 
Tnurt 


I  consented  to  sell  the  said 


bank  annuities,  and  did  sell  the  same, 
and  paid  and  applied  the  produce 
thereof,  at  the  special  instance  and  re- 
quest of  the  plaintiff  (as  well  as  of 
the  defendant),  in,  etc. 

(Set  forth  the  correspondence,  docu- 


ments, or  admissions  tending  to  estab- 
lish this  allegation.) 
I  claim  to  have  the  interest  in  the 

said    applied    in    or   towards 

satisfying  any  sum  of  money  which  I 
may  be  called  upon  or  be  bound  to  pay 
in  respect  of  the  said  sale  and  applica* 
tion  of  the  said  trust  fund.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   2144. 

m.     Decrees. 

A.    Decree  for  Scheme  for  Begulating 
Charity. 

.  1.  Let  a  scheme  for  the  future  reg- 
ulation and  management  (administra- 
tion) of  the  charity  in  the  pleadings 
mentioned,  and  the  application  of  the 
present  and  future  income  thereof  be 
settled  by,  etc.;  2.  And  let  new  trus- 
tees be  appointed  for  the  management 
(administration)  of  the  said  charity, 
and  of  the  estates  (funds)  and  prop- 
erty thereof;  and  let  provision  be  made 
in  the  said  scheme  for  the  future  ap- 
pointment of  trustees;  and  let  the  fol- 
lowing inquiries  and  account  be  taken 
and  made,  that  is  to  say:  3.  An  inquiry 
of  what  the  property  of  the  said  char- 
ity consists,  and  where  the  same  is 
situate,  and  what  is  the  income  and 
annual  value  thereof,  and  how,  and  by 
whom,  and  under  and  upon  what  terms, 
rents,  and  conditions  the  same  and 
every  part  thereof  is  let,  and  is  now 
hold;  4.  An  account  of  the  rents  and 
profits  of  the  charity  estates  received 
by  the  defendants  or  by  any  other  per- 
son, etc.;  and  of  the  application  there- 
of from  the day  of ^ 

the  date  of  the  filing  the  informa- 
tion in  this  cause.  Adjourn,  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2219; 
Attorney-General  v,  Ilchester,  1  Seton 
Dec.  (Eng.  ed.  1862)  342,  343. 

B.    Order     Adopting     New     Scheme 
Filed, 

Let  the  scheme  dated,  etc.,  which 
has  been  approved  (and  signed)  by 
the,  etc.,  and  filed  in  the,  etc.,  of  this 
court,-  be  the  scheme  for  the  (future) 
regulation  and  managment  (administra- 
tion) of  the  charity  in,  etc.,  mentioned, 
and  the  estates  (funds  or  property), 
and  for  the  application  of  the  income 
(selection  of  the  objects)  thereof  (if 
required,  and  let  the  several  persons 
in  the  said  scheme  named  be  ap- 
pointed trustees  of  the  said  charity). 
Directions  to  tax  and  pay  costs  and 
expenses.    3  Dan.  Ch.  PI.  &  Pr.  (Per^ 
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kins'    ed.)    2220;    1    Seton    Dec.    (Eng. 
ed.  1862)   347. 

C.  Extract    From    Scheme    Conatitut' 

ing  Charity  as  to  Appointment 
of  Trustees, 
1.  The  full  number  of  the  trustees 
of  the  charity  shall  be  12,  and  A.  B^ 
of,  etc.,  and,  etc.,  shall  be  the  first 
trustees;  2.  It  shall  be  lawful  for  any 
trustee  to  resign  his  office  by  a  notice 
in  writing,  given  to  the  clerk  of  the 
charity,  to  be  appointed  as  hereinafter 
mentioned,  and  independently  of  death 
or  resignation,  the  office  of  any  (trus- 
tee who  shall  become  incapable  to  act, 
er  shall  wholly  cease  to  act,  for  the 
period  of  two  years,  or  shall  become 
bankrupt,  or  take  the  benefit  of  any 
act  for  the  relief  of  insolvent  debtors, 
or,  except  as  to  any  of  the  above- 
named  persons  now  residing  at  a  great- 
er distance,  shsrll  cease  to  reside  within 
the  county  of  W.,  shall  ipso  facto  be- 
come vacant;  3.  Whenever  the  number 
of  trustees  shall  be  reduced  to  or  be- 
low five,  the  surviving  or  continuing 
trustee  shall  apply  in  chambers  to  the 
judge  of  the  court  of  chancery,  to 
whose  court  these  causes  may  be  at- 
tached for  the  appointment  of  new 
trustees,  and  so  many  new  trustees 
shall  be  appointed  by  sucli  ;)uage  as 
may  be  necessary  to  make  up  the  orig- 
inal number  of  twelve  trustees,  and 
directions  shall  thereupon  be  given  for 
vesting  the  property  of  the  charity, 
other  than  government  stock  (in  the 
whole  body  of  trustees  as  newly  con- 
stituted by  virtue  of  such  appoint- 
ment). 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2221;  1  Seton  Dec.  (Eng.  ed. 
1862)  348. 

D.  Decree  for  Account  and  Inquiry 

as  to  Trust  Funds  Under  Two 

Settlements, 
It  is  ordered  that  'Hhe  decree,  dated, 
etc.,  be  varied;  and  it  is  further  or- 
dered and  decreed  that  It  be  referred 
to,  etc.,  to  take  the  following  account 
and  make  the  following  inquiry,  that 
is  to  say:  1.  An  account  of  the  trust 
funds  and  property  come  to  the  hands 
of  the  plaintiff  as  trustee  under  each 
of  the  indentures  of  settlement,  dated 
respectively,  etc.,  in  the  pleadings  men- 
tioned, either  solely  or  jointly  with  his 
co-trustee  or  co-trustees,  under  the  said 
indentures  respectively;  2.  An  inquiry, 
whether  the  said  trust  funds  and  prop- 
erty are  now  in  the  possession  of  the 


trustees  respectively,  and  whether  in 
the  same  state  of  investment  as  at 
the  time  when  such  trust  funds  and 
property  came  into  the  hands  of  th« 
said  trustees,  or  in  any  other  and  what 
state  of  investment;  but  such  account 
and  inquiry  respectively  are  not  to  ex- 
tend to  the  income  of  the  said  tmst 
funds  and  property."  So  mueh  of 
the  decree  as  diects  the  taxation  and 
payment  and  apportionment  of  eoata 
to  be  reversed;  reserve  the  considera- 
tion of  the  costs  of  suit,  and  of  the 
account  and  inquiry  hereby  directed; 
costs  of  appeal  to  be  costs  in  the 
cause.  Adjourn,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins*  ed.)  2299;  2  Seton  Dec. 
(Eng.  ed.  18^2)   751. 

E.     Decree  To  Appoint  New  Tmate^s. 

The  defendant  B.,  by  his  answer  (or 
counsel),  declining  to  act  in  the  tmsta 
of  the  testator's  will  (or  vested  in 
him  by  the  articles  of  settlement,   or 

indenture),  dated  the  day  of 

,  in   the  pleadings  mentioned, 

and  desiring  to  be  discharged  there- 
from (this  court  doth  hereby)   appoint 

D.  and  E.  (or  let  two  or  more  proper 
persons  be  appointed)  trustees  of  the 
said  will  (or  articles,  etc.),  in  his 
place  (jointly  with  C,  the  continuing 
trustee) ;  and  let  the  defendant  B.  (and 
C.)  convey,  assign  and  transfer)  the 
trust  estate  (funds,  property,  and  se- 
curities) vested  in  him  (or  them)  by 
the   said   will    (or   articles,    etc.),    and 

the  £ standing  in  the  name  of, 

etc.,    in   the   books   of    the    bank     of 

,  as. in  the  pleadings  mentioned 

or  the  residue  thereof  after  payment 
of  the  costs,  hereinafter  mentioned,  so 
as  to  vest  the  same  in  the  said  D.  and 

E.  (or  the  trustees  so  to  be  appointed, 
if  so,  jointly  with  the  said  C.),  upon 
the  trusts  mentioned  in  (or  declared 
by)  the  said  will  (or  articles,  etc.),  or 
such  of  them  as  are  now  subsistin^r  or 
capable  of  taking  effect  (or  snbjeet 
to  the  trusts  mentioned  in  the  said 
will  dated,  etc.,  or  articles,  etc.),  con- 
cerning the  same,  etc.  (If  stock,  add, 
and  they  axe  to  declare  the  trusts 
thereof  accordingly);  and  let  such  con- 
veyance (or  assignment,  or  declam- 
tion)  be  settled  by  the  judge  (or  conrt, 
or  master).  (If  no  infants  or  married 
women,  in  case  the  parties  differ;  if 
deeds  in  defendants'  hands,  and  let 
the  defendant  B.  deliver  to  sneh  new 
(and   continuing)    trustees  upon   oatb. 
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all  deeds  and  writings  in  his  custody 
or  power,  relating  to  the  said  trust  es- 
tates, etc.;  if  trustee  to  have  his  costs, 
tax  the  defendant  B.  his  costs  of  this 
cause  (suit),  as  between  solicitor  and 
client;  and  let  defendant  B.  (and  the 
said  C.)  be  at  liberty  to  raise  and  re- 
tain the  same  out  of  the  said  trust 
estate,  or  funds,  etc.)  Liberty  to  apply. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2303;  2  Seton  Dec.  (Eng.  ed.  1862) 
778. 

F.  Decree  for  Costa  in  Suit  hy  Trus- 
tee To  Obtain  Instructions,  m 
Between  Solicitor  and  Client^ 
Charging  It  on  Different  Funds, 

*'It  is  further  ordered,  adjudged,  and 
decreed,  that  all  the  costs  in  this  suit, 
including  counsel  fees,  shall  be  paid  out 
of  the  property  in  controversy  in  the 
cause,  and  as  the  different  parties  hav- 
ing different  interests  therein  have 
waived  all  right  of  appeal  from  this 
decree,  and  have  seen  and  examined 
the  charges  for  counsel  fees  and  serv- 
ices made  and  presented  by  the  re- 
spective counsel,  and  made  no  objection 
thereto,  and  have  agreed  as  to  the  mode 
of  apportioning  the  costs  and  charges 
upon  the  property  in  controversy,  it  is 
further  ordered,  by  the  consent  of  the 
parties,  there  be  paid  to  8.  £.  S.,  es- 
quire, as  solicitor  and  counsel  for  the 
plaintiff,  for  costs  and  counsel  fees, 
nine  hundred  sixty  dollars  twenty-two 
cents;  to  C.  C,  esquire,  as  solicitor  and 
counsel  for  W.  C.  J.,  for*  costs  and 
counsel  fees,  one  thousand  and  seventy- 
nine  dollars  thirty-two  cents;  to  B.  8. 
8.,  esquire,  as  guardian  ad  litem  of 
J.  Q.  A.  J.,  for  costs,  counsel  fees, 
and  services  for  other  defendants,  nine 
hundred  and  twenty-nine  dollars  thirty- 
two  cents;  to  P.  E.  P.,  esquire,  as 
guardian  ad  litem  and  counsel  for  M. 
A.  J.  and  L.  0.  J.,  for  costs  and  coun- 
sel fees,  three  hundred  and  four  dol- 
lars thirty-two  cents;  to  R.  H.  D., 
junior,  esquire,  as  counsel  for  M.  C.  A., 
for  costs  and  counsel  fees,  two  hundred 
and  eleven  dollars  and  eighty- two  cents; 
to  C.  W.  T.,  esquire,  as  solicitor  for 
M.  C.  A.,  one  hundred  dollars;  amount- 
ing in  the  whole  to  the  sum  of  three 
thousand  five  hundred  and  eighty-five 
dollars;  and  that  the  said  plaintiff, 
when  he  pays  the  said  costs,  shall  pay 
out  of  the  following  funds  their  re- 
spective shares  of  said  costs,  as  fol- 
lows, to-wit,  from  the  capital  of  the 

78 


trust  funds  held  by  him  under  the 
eighth  clause  of  said  will,  seventeen 
hundred  and  twenty-three  dollars  nine- 
ty cents;  from  the  interest  of  the 
same,  two  hundred  and  forty-eight  dol- 
lars twenty-five  cents;  from  the  in- 
terest of  said  twenty  thousand  dollars 
bequeathed  by  the  tenth  clause  of  said 
will,  one  thousand  and  one  dollars  six- 
ty-five cents;  from  the  proceeds  of  real 
estate,  being  stocks  in  Massachusetts, 
held  by  plaintiff  as  trustee  under  the 
thirteenth  clause  of  said  will,  four  hun- 
dred nineteen  dollars  seventy  cents; 
from  the  income  of  the  same  sixty  dol- 
lars forty-six  cents;  from  the  annuity 
payable  to  said  M.  C.  A.,  one  hundred 
and  thirty-one  dollars  five  cents. 

By  the  court. 

,   clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2302;  Adams"  r.  Johnson,  C.  C.  (U.  8.) 
Mass.  Oct.  7,  1861. 

In  Equity. 

IV.     Answers  (Code). 

A.  Answer  hy  Trustee  That  He  De- 

dines  To  Act. 

Admits  that  he  declines  to  act  in 
the  trusts  of  said  settlement,  and  is 
desirous  of  being  discharged  therefrom. 
Defendant  further  says,  that  he  is  ready 
to  convey  and  release  said  trust  prem- 
ises to  the  plaintiff,  and  to  such  new 
trustee  as  may  be  appointed  by  the 
court,  on  being  indemnified  in  that  be- 
half, and  paid  all  his  costs  and  ex- 
penses.    2  Abb.  Forms  166. 

B.  Answer  hy   Trustee   With  Denial 

of  Having  Acted. 

I.  The  defendant,  admitting  that 
said  (testator)  left  the  will  described 
in  the  complaint,  says  that  he  abso- 
lutely refused  to  accept  or  intermeddle 
with  said  trust,  or  in  any  way  concern 
himself  therein. 

IT.  He  further  says  that  he  never 
entered  on  said  trust  estate  or  received 
any  of  the  rents  and  profits  thereof. 

III.  That  M.  N.,  who  has  received 
said  rents  and  profits,  had  no  power  or 
authority  from  this  defendant  to  do 
so,  and  never  accounted  to  this  de> 
fendant  therefor. 

TV.  That  this  defendant  is  desirous 
and  ready  to  be  discharged  from  said 
trust,  and  to  do  any  act  the  court  shall 
direct  for  that  purpose,  he  being  in- 
demnified and  having  his  costs.  2  Abb. 
Forms  166, 
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C.    Answer,  Denial  of  Trmteeship, 

That  since  the  expiration  of  the  said 

first  year   (or,  after  the  day 

of  ,  18 ),  he  has  not  been 

a  trustee  of  said  company,  and  has 
not  in  any  way  managea  the  affairs  or 
eoncerns  of  said  company  as  such.  2 
Abb.  Forms  157. 
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CROSS-REFERENCES : 

Landlord  and  Tenant: 

Declaration  for  Rent  on  Demise,  and 

Use   and  Occupation. 
Denial  of  Use  and  Occupation. 
References  : 
Order   of  Reference  To   Take  Testi- 
mony; as  to  Value  of  Use  and  Oc- 
cupation,  in   Action    for    Specific 
Performance. 

I.    Declarations. 

A.    Declaration,  Common  CaiUiU  for 
Board  and  Lodging. 

And  whereas  also  the  said  defend- 
ant afterwards,  to- wit,  on  the  same 
day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  was  indebted  to 
the  said   plaintiff  in   the  further  sum 

of   dollars,     of    like     lawful 

money  as  aforesaid,*  for  certain  rooms, 
apartments  and  furniture  of*  the  said 
plaintiff,  before  that  time  used  and 
enjoyed  by  the  said  defendant,  and  at 
his  special  instance  and  request,  and 
by  the  permission  of  the  said  plaintiff; 
and  for  meat,  drink,  fire,  candles,  at- 
tendance, and  other  necessaries  by  the 
said  plaintiff  before  that  time  found 
and  provided  for  the  said  defendant, 
and  at  his  like  special  instance  and 
request;  and  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  last  men- 
tioned sum  of  money,  when  he  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

And  whereas  also,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintiff 
at  the  like  special  instance  and  reqnest 
of  the  said  defendant,*  had  before  that 
time  permitted  the  said  defendant  to 
use  and  enjoy,  and  that  he  the  said 
defendant  had  accordingly  used  and 
enjoyed  certain  other  rooms,  apart- 
ments and  furniture  of  the  said  plain- 
tiff; and  also,  in  consideration  that  the 
said  plaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, had  before  that  time  found  and 
provided  other  ineat,  drink,  fire,  can- 
dles, attendance  and  necessaries  for  the 
said  defendant,  he  the  said  defendant 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaiataff  to  pay 
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to  him  60  maeh  money,  etc.    Burr.  App. 
253,  1514. 

B.  Declaration,  Common  Counts  for 

Use  and  Occupation  of  Lodg- 
ing. 
For  the  use  and  occupation  of  cer- 
tain rooms  and  apartments  in  and  par- 
cel of  a  certain  dwelling  house  of  the 
said  plaintiff,  with  the  appurtenances 
by  the  said  defendant,  for  a  long  space 
of  time  before  then  elapsed,  had,  held, 
used,  occupied,  possessed  and  enjoyed, 
by  the  sufferance  and  permission  of 
the  said  plaintiff,  and  at  the  special 
instance  and  request  of  the  said  de- 
fendant (together  with  certain  house- 
hold furniture,  linen  and  other  neces- 
saries, goods  and  chattels  of  the  said 
plaintiff  therein  being);  and  being  so 
indebted,  etc.  (as  in  I,  C,  to  the  second 
*, .and  then  as  follows):  certain  other 
rooms  and  apartments  in  and  parcel 
of  a  certain  other  dwelling  house  of 
the  said  plaintiff,  with  the  appurte- 
nances, and  that  the  said  defendant, 
according  to  that  permission,  had  held, 
used,  occupied,  possessed  and  enjoyed 
the  same  (together  with  certain  other 
household  furniture  of  the  said  plain- 
tiff, therein  being),  for  a  long  time 
before  then  elapsed;  the  said  defend- 
ant then  and  there  undertook,  etc. 
Burr.  App.  252,  |513. 

C.  Declaration,   Common   Counts   fat 

Use  and  Occupation  of  DweU- 
ing. 

For  that  whereas  the  said  defendant 

on  the  ! day   of ,  in 

the   year   of   our   Ix)rd    one   thousand 
-,   at  ,   to-wit,   at   the 


city-  and  in  the  county  of 
aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (eight  hundred) 
dollars,  lawful  money  of  the  United 
States  of  America,  for  the  use  and 
occupation  of  a  certain  dwelling  house, 
store,  shop,  rooms,  buildings,  lands  and 
premises,  with  the  appurtenances  (or 
of  a  certain  messuage,  buildings,  farm, 
lands  and  premises,  with  the  appurte- 
nances, or  as  the  case  may  be;  by  the 
said  defendant  for  a  long  time  before 
then  elapsed,  had,  held,  used,  occupied, 
possessed  and  enjoyed  by  the  suffer- 
ance and  permission  of  the  said  plain- 
tiff, and  at  the  special  instance  and 
request  of  the  said  defendant;  and  be- 
ing so  indebted  to  the  said  plaintiff, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 


day  and  year,  and  at  the  place  afore* 
said,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
well  and  truly  to  pay  nnto  the  said 
plaintiff  the  said  sum  of  money  last 
mentioned,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintiff 
had  before  that  time,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,*  permitted  the  said  defend- 
ant to  have,  hold,  use,  occupy,  possess 
and  enjoy,*  a  certain  other  dwelling 
house,  store,  shop,  rooms,  buildings, 
lands  and  premises  (or  as  the  case  may 
be),  with  the  appurtenances,  and  that 
the  said  defendant,  according  to  that 
permission,  had,  held,  used,  occupied, 
possessed  and  enjoyed  the  same  for  a 
long  time  before  then  elapsed;  the  said 
defendant  then  and  there  undertook 
and  faithfully  promised  the  said  plain- 
tiff well  and  truly  to  pay  to  the  said 
plaintiff  so  much  money  as  the  said 
plaintiff  reasonably  deserved  to  have 
of  the  said  defendant  for  the  same, 
when  the  said  defendant  should  be 
thereunto  afterwards  requested.  And 
the  said  plaintiff  avers  that  the  said 
plaintiff  therefor  reasonably  deserved 
to  have  of  the  said  defendant  for  the 
same  the  further  sum  of  (eight  hun- 
dred) dollars,  of  like  lawful  money  as 
aforesaid,  to-wit,  at  the  place  afore- 
said: Whereof  the  said  defendant  aft- 
erwards, to-wit,  on  the  same  dav  and 
year,  and  at  the  place  aforesaid,  had 
notice. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
was  indebted  to  the  said  plaintiff  in 
the  further  sum  of  (eight  hundred) 
dollars,  of  like  lawful  money  as  afore- 
said, for  divers  goods,  wares  and  mer- 
chandises by  the  said  plaintiff  before 
that  time  sold  and  delivered  to  the 
said  defendant,  and  at  the  like  special 
instance  and  request  of  the  said  de- 
fendant: And  in  the  further  sum  ot 
(eight  hundred)  dollars,  of  like  lawful 
money  as  aforesaid,  for  the  work  and 
labor,  care  and  diligence  of  the  said 
plaintiff,  by  the  said  plaintiff,  before 
that  time  done,  performed  and  be- 
stowed in  and  about  the  business  of 
the   said   defendant,  and   for  the   said 
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C.    Answer,  Denial  of  Trusteeship. 

That  since  the  expiration  of  the  said 
first  year   (or,  after  the  ■  day 

of  ,  18 ),  he  has  not  been 

a  trustee  of  said  company,  and  has 
not  in  any  way  managea  the  affairs  or 
concerns  of  said  company  as  such.  2 
Abb.  Forms  157. 
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CBOSS-BEFERENOES : 
Costs: 
Affidavit    of    Disbursements,  United 

States  Supreme  Court; 
Order  Allowing  Costs,  United  States 

Supreme  Court. 
Removal  of  Causes: 
Notice   of  Motion    for    Bemoval   of 

Cause; 
Order  To  Show  Cause  on  Motion  To 

Remove  Cause; 
Petition    for    Removal    Into    United 

States  District  Court; 
Security    Offered  by    Petitioner   on 

Removal; 
Order   Removing    Cause    to    United 

States   District   Court. 
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D.  For  Board  and  Lodgings,  1237 

B.  For  Pasturing,  1237 

P.  For  Hire  of  Furniture,  With  Dam- 
ages, 1237 

G.  Against  Hirer  of  Furniture  for 
Negligence,  1237 
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CROSS-REFERENCES : 

Landlord  and  Tenant: 

Declaration  for  Rent  on  Demise,  and 

Use   and  Occupation. 
Denial  of  Use  and  Occupation. 
Referengbs  : 
Order  of  Reference  To  Take  Testi- 
mony; as  to  Value  of  Use  and  Oc- 
cupation,  in   Action    for    Speeiiie 
Performance. 

I.    I>eelaratioii& 

A.  Declaration,  Common  Counts  for 
Board  and  Lodging, 

And  whereas  also  the  said  defend- 
ant afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  was  indebted  to 
the  said  plaintiff  in  the  further  nun 

of   dollars,    of    like     law^ 

money  as  aforesaid,*  for  certain  rooma, 
apartments  and  furniture  of*  the  said 
plaintiff,  before  that  time  used  and 
enjoyed  by  the  said  defendant,  and  at 
his  special  instance  and  request,  and 
by  the  permission  of  the  said  plaintiff; 
and  for  meat,  drink,  fire,  candles,  at- 
tendance, and  other  necessaries  by  the 
said  plaintiff  before  that  time  found 
and  provided  for  the  said  defendant, 
and  at  his  like  special  instance  and 
request;  and  being  so  indebted,  tbe 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  last  men- 
tioned sum  of  money,  when  he  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

And  whereas  also,  afterwarda,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintiff 
at  the  like  special  instance  and  request 
of  the  said  defendant,*  had  before  that 
time  permitted  the  said  defendant  to 
use  and  enjoy,  and  that  he  the  aaid 
defendant  had  accordingly  used  and 
enjoyed  certain  other  rooms,  apart- 
ments and  furniture  of  the  said  plain- 
tiff; and  also,  in  consideration  that  the 
said  plaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, had  before  that  time  found  and 
provided  other  kneat,  drink,  fire,  can- 
dles, attendance  and  necessaries  for  the 
said  defendant,  he  the  said  defendant 
undertook,  and  then  and  there  faith- 
fully promised  the  aaid  plaintiff  to  pay 
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to  him  60  much  money,  etc.    Burr.  App. 
253,  1514. 

B.  DecUnaiion,  Common  Counts  for 

Use  and  Occupation  of  Lodg* 

ing. 
For  the  use  and  occupation  of  cer- 
tain rooms  and  apartments  in  and  par- 
cel of  a  certain  dwelling  house  of  the 
said  plaintiff,  with  the  appurtenances 
by  the  said  defendant,  for  a  long  space 
of  time  before  then  elapsed,  had,  held, 
used,  occupied,  possessed  and  enjoyed, 
by  the  sufferance  and  permission  of 
the  said  plaintiff,  and  at  the  special 
instance  and  request  of  the  said  de- 
fendant (together  with  certain  house- 
hold furniture,  linen  and  other  neces' 
saries,  goods  and  chattels  of  the  said 
plaintiff  therein  being);  and  being  so 
indebted,  etc.  (as  in  I,  C,  to  the  second 
*, .and  then  as  follows):  certain  other 
rooms  and  apartments  in  and  parcel 
of  a  certain  other  dwelling  house  of 
*  the  said  plaintiff,  with  the  appurte- 
nances, and  that  the  said  defendant, 
according  to  that  permission,  had  held, 
used,  occupied,  possessed  and  enjoyed 
the  same  (together  with  certain  other 
household  furniture  of  the  said  plain- 
tiff, therein  being),  for  a  long  time 
before  then  elapsed;  the  said  defend- 
ant then  and  there  undertook,  etc. 
Burr.  App.  252,  |513. 

C.  Declaration,   Common   Counts   far 

Use  and  Occupation  of  Dwelh 
ing. 

For  that  whereas  the  said  defendant 

on  the  : day  of  ,  in 

the  year  of  our  Lord  one  thousand 

y   at  ,   to-wit,   at   the 

city-  and   in   the    county   of 

aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (eight  hundred) 
dollars,  lawful  money  of  the  United 
States  of  America,  for  the  use  and 
occupation  of  a  certain  dwelling  house, 
store,  shop,  rooms,  buildings,  lands  and 
premises,  with  the  appurtenances  (or 
of  a  certain  messuage,  buildings,  farm, 
lands  and  premises,  with  the  appurte- 
nances, or  as  the  case  may  be;  by  the 
said  defendant  for  a  long  time  before 
then  elapsed,  had,  held,  used,  occupied, 
possessed  and  enjoyed  by  the  suffer- 
ance and  permission  of  the  said  plain- 
tiff, and  at  the  special  instance  and 
request  of  the  said  defendant;  and  be- 
ing so  indebted  to  the  said  plaintiff, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 


day  and  year,  and  at  the  place  afore- 
said, undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
well  and  truly  to  pay  nnto  the  said 
plaintiff  the  said  sum  of  money  last 
mentioned,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintiff 
had  before  that  time,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,*  permitted  the  said  defend- 
ant to  have,  hold,  use,  occupy,  possess 
and  enjoy,*  a  certain  other  dwelling 
house,  store,  shop,  rooms,  buildings, 
lands  and  premises  (or  as  the  case  may 
be),  with  the  appurtenances,  and  that 
the  said  defendant,  according  to  that 
permission,  had,  held,  used,  occupied, 
possessed  and  enjoyed  the  same  for  a 
long  time  before  then  elapsed;  the  said 
defendant  then  and  there  undertook 
and  faithfully  promised  the  said  plain- 
tiff well  and  truly  to  pay  to  the  said 
plaintiff  so  much  money  as  the  said 
plaintiff  reasonably  deserved  to  have 
of  the  said  defendant  for  the  same, 
when  the  said  defendant  should  be 
thereunto  afterwards  requested.  And 
the  said  plaintiff  avers  that  the  said 
plaintiff  therefor  reasonably  deserved 
to  have  of  the  said  defendant  for  the 
same  the  further  sum  of  (eight  hun- 
dred) dollars,  of  like  lawful  money  as 
aforesaid,  to-wit,  at  the  place  afore- 
said: Whereof  the  said  defendant  aft- 
erwards, to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  had 
notice. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
was  indebted  to  the  said  plaintiff  in 
the  further  sum  of  (eight  hundred) 
dollars,  of  like  lawful  money  as  afore- 
said, for  divers  goods,  wares  and  mer- 
chandises by  the  said  plaintiff  before 
that  time  sold  and  delivered  to  the 
said  defendant,  and  at  the  like  special 
instance  and  request  of  the  said  de- 
fendant: And  in  the  further  sum  ot 
(eight  hundred)  dollars,  of  like  lawful 
money  as  aforesaid,  for  the  work  and 
labor,  care  and  diligence  of  the  said 
plaintiff,  by  the  said  plaintiff,  before 
that  time  done,  performed  and  be- 
stowed in  and  about  the  business  of 
the   said   defendant,  and   for  the   said 
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defendant,  and  at  the  like  request  of 
the  said  defendant:  And  in  the  far- 
ther sum  of  (eight  hundred)  dollars, 
4>t  like  lawful  money  as  aforesaid,  for 
so  much  money  before  that  time  lent 
and  advanced  by  the  said  plaintiff  to 
the  said  defendant,  and  at  the  like  re- 
quest of  the  said  defendant:  And  for 
other  money  by  the  said  plaintiff,  be- 
fore that  time  paid,  laid  out  and  ex- 
pended for  the  said  defendant,  and  at 
the  like  request  of  the  said  defendant: 
And  for  other  money  by  the  said  de- 
fendant, before  that  time  had  and  re- 
ceived to  and  for  the  use  of  the  said 
plaintiff:  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff 
the  said  several  sums  of  money  in  this 
count  mentioned,  when  the  said  defend- 
ant should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plain- 
tiff of  and  concerning  divers  other  sums 
of  money,  before  that  time  due  and 
owing  from  the  said  defendant  to  the 
said  plaintiff,  and  then  and  there  being 
in  arrear  and  unpaid,  and  upon  such 
accounting,  the  said  defendant  then 
and  there  was  found  to  be  in  arrear, 
and  indebted  to  the  said  plaintiff  in 
the  further  sum  of  (eight  hundred) 
dollars,  of  like  lawful  money  as  afore- 
said: And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money 
last  mentioned,  when  the  said  defend- 
ant should  be  thereunto  afterwards  re- 
quested. 

Nevertheless  the  said  defendant  (al- 
though often  requested,  etc.)  hath  not 
yet  paid  the  said  several  sums  of 
money  above  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  to 
the  said  plaintiff,  but  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plain- 


tiff, the  said  defendant  hath  hitherto 
altogether  refused,  and  still  doth  re- 
fuse, to  the  damage  of  the  said  plain- 
tiff of  (eight  hundred)  dollars,  and 
therefore  the  said  plaintiff  brings  suit, 
etc 

E.  F.,  plaintiff's  attorney. 
Burr.  App.  251,  §512;  2  Chit.  PI.  40. 

D.  Declaration,  Common  Count  for 
Hire  of  Horses  and  Carriages, 
Etc. 

For  the  use  and  hire  of  divers  horses, 
mares  and  geldings,  bridles,  saddles 
and  harness,  and  divers  carts,  wagons, 
chaises  and  other  carriages  (or  [oi 
certain  lighters  and  other  vessels],  oi 
of  certain  plate,  linen,  china,  furniture, 
goods  and  chattels);  by  the  said  plain- 
tiff, before  that  time,  let  to  hire,  and 
delivered  to  the  said  defendant,  and  at 
his  special  instance  and  request,  and 
by  the  said  defendant,  under  and  by 
virtue  of  that  letting  to  hire,  before 
then  had  and  used.  And  being  so  in- 
debted, etc.  (as  in  last  form  to  the  % 
and  then  as  follows):  had  before  that 
time  let  to  hire  and  delivered  to  bim 
the  said  defendant,  divers  other  horses, 
mares  and  geldings,  bridles,  saddles 
and  harness,  and  divers  other  carts, 
wagons,  chaises  and  other  carriages  (or 
certain  other  lighters  and  other  ves- 
sels, or  certain  plate,  linen,  china,  fur- 
niture, goods  and  chattels);  and  that 
the  said  defendant  had,  under  and  by 
virtue  of  the  said  last  mentioned  let- 
ting to  hire,  before  then  had  and  used 
the  same,  he  the  said  defendant  under- 
took, etc.  (as  in  last  form  to  the  end). 
Burr.  App.  250,  §510;  TilL  Forms  287. 

E»  Declaration,  Common  Counts  for 
Necessities  Provided  for  De- 
fendant. 

And  whereas  also,  etc  (see  I,  C), 
for  meat,  drink,  washing,  lodging  and 
other  necessaries  by  the  said  plaintiff, 
before  that  time  found  and  provided 
for  the  said  defendant,  and  at  his  spe- 
cial instance  and  request;  and  being 
so  Indebted,  etc.  (as  in  I,  A,  to  the 
second  *,  and  then  as  follows) :  had, 
before  that  time  found  and  provided 
I  other  meat,  drink,  washing,  lodging  and 
necessaries  for  the  said  defendant,  he 
the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  so  much  money, 
etc.  (as  in  the  ordinary  quantum  meruit 
count).     Burr.  App.  253,  |515. 
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n.    Oomplalnts. 

A.  Complaint  in  Action  for  Use  and 

Ocnipation,  General  Form, 
I.     That  the  defendant  occupied  the 
house    and    lot    of    the    plaintiff,     No. 

street,   in   

(or  otherwise  describe  the  land),  by 
permission  of  the  plaintiff,  as  his  ten- 
ant, from  the day  of , 

18 — ,     until     the     day     of 

,  18—. 

TI.  That  the  use  of  the  said  premises 
for  that  period  was  reasonably  worth 

dollars. 

TIT.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  195. 

B.  Complaint  for  Fixed  Bent, 

T.      That    on    the   day    of 

-,    18 — ,    at   ,    the    de- 


fendant    hired    from    the    plaintiff   the 
(first     floor     of    the    warehouse),    No. 

street,  in  — 


at   the   (yearly)    rent   of 


dol- 


lars, payable  (on  the  first  day  of  every 
month). 

II.  That  the  defendant  occupied  the 

said    premises    from   the   day 

of ,  18 — ,  to  the day 

of  ,  18—. 

(Or  where  the  defendant  had  aban- 
doned possession:  II.  That  the  de- 
fendant took  possession  of  and  occupied 
the  said  premises  under  said  agree- 
ment.) 

III.  That  the  sum  of  dol- 
lars, being   the   part   of  said  rent   due 

on  the   first   day  of  ,  18 — ,  is 

still  unpaid.     1  Abb.  Forms  196. 

C.  Complaint  for  Lodgings, 

(As  in  II,  A,  or  II,  B,  substituting): 
rooms  in  and  part  of  the  house  of  the 

plaintiff  at (and  if  furnished, 

add:  together  with  furniture,  linen  and 
other  household  necessaries  of  the 
plaintiff,  which  were  therein);  by  the 
plaintiff's  permission  as  his  tenant, 
from,  etc.     1  Abb.  Forms  197. 

D.  Complaint   for  Board  and  Lodg- 

ing, 

T.     That  from   the  day  of 

-,  18 — f  until  the  day 


of 


-,   18—,*  the  defendant   oc- 


cupied certain  rooms  in  and  part  of  the 

house,  No. street, ,  by 

permission  of  the  plaintiff,  and  was  fur- 
nished by  the  plaintiff,  at  his  request, 
with  food,  attendance,  and  other  neces- 
saries, 
n.       That  in  consideration  thereof, 


the  defendant  promised  to  pay 

dollars    (or  the   same   were   reasonably 

worth  the  sum  of dollars). 

III.  That  the  defendant  has  not 
paid  the  same.    1  Abb.  Forms  205. 

E.  Complaint  for  Pasturing, 

(As  in  n,  A,  or  II,  B,  substituting) : 

the  pasture  of  the  plaintiff  in , 

by  his  permission,  as  his  tenant,  for 
the  grazing  of  his  cattle  (or  horses, 
etc.)  from,  etc.    1  Abb.  Forms  196. 

F.  Complaint  for  Hire  of  Furniture, 

etc.,  With  Damages  for  Ill-Use. 
First:     For  a  first  cause  of  action: 

I.  That\  on   the    day    of 

,  18 — f  at  ,  the  de- 
fendant hired  from  the  plaintiff  house- 
hold furniture,  plate,  pictures,  and 
books,  the  property  of  the  plaintiff,  to- 
wit  (describe  or  enumerate  the  articles, 
or  refer  to  a  schedule  annexed);  for 
the  space  of  then  next  ensu- 
ing, to  be  returned  by  him  to  the  plain- 
tiff at  the  expiration  of  said  time, 
in  good  condition,  reasonable  wear  and 
tear  thereof  excepted. 

II.  That    he    promised    to    pay   the 

plaintiff   for  the  use   thereof  

dollars  (in  equal  quarterly  payments, 
on  the  ■        days  of there- 

after). 

III.  That  no  part  thereof  has  been 
paid  (except  the  sum  of ,  etc.) 

Second:  For  a  second  cause  of 
action: 

I.  This  plaintiff  further  states  that 
the  value  of  the  property  so  hired  by 
the  defendant,  as  above  alleged,  was 
dollars. 

U.  That  the  defendant,  not  regard- 
ing the  said  undertaking  to  return  the 
same  in  good  condition,  took  so  little 
care  thereof  that  through  his  negli- 
gence, carelessness  and  ill-use,  the  same 
became  broken,  defaced  and  damaged 
beyond  the  reasonable  wear  thereof, 
and  in  that  condition  were  returned  to 

the   plaintiff,    to   his  damage  

dollars.     1  Abb.  Forms  198. 

G.  Complaint  Against  Hirer  of  Fur* 

niture,  etc,  for  Negligence, 

T.     That    on    the   day    of 

-,    18 — ,   at   ,    the    de- 


fendant hired  and  received  of  the 
plaintiff  certain  goods  (very  briefly  des- 
ignating them),  of  the  value  of 

dollars,  for  the  period  of  one  year  then 

next,  at   the  sum  of  dollars, 

IT.     That  the  defendant,  not  regard- 
ing his   duty  in   that  behalf,   did   not 
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the  plaintiffs  upon  the  nsurions  agree- 
ment between  the  defendant  and  the 
plaintiffs,  that  the  defendant  should 
pay  the  plaintiffs,  and  that  the  plain- 
tiffs should  reserve  and  secure  to  them- 
selves, for  the  loan  of  money,  a  greater 
sum  than  at  the  rate  of  seven  per  cent, 
per    annum,    to-wit,     at     the     rate     of 

« per  cent,  per  annum   (besides 

a  commission  of  per  cent,  on 

the  face  of  said  note). 

II.  That  said  sum  was  deducted  and 
reserved  from  the  amount  of  said  note 
by  the  plaintiffs,  and  the  balance  only 
paid  to  this  defendant;  that  is  to  say, 
that  this  defendant  agreed  to  pay,  and 
the  plaintiffs  agreed  to  receive,  ■ 

dollars  for  said  loan,  the  plaintiffs  re- 
serving and  securing  to  themselves  for 
the  loan  of  money  on  said  note,  until 
the  maturity  thereof,  — ^—  dollars. 
2  Abb.  Forms  70. 

Answer,    Usury    in    Jiiaking    Note    (6). 

I.  That  he  gave  to  the  plaintiff  the 
note  mentioned  therein,  in  pursuance 
of  a  mutual  agreement  between  the 
plaintiff  and  defendant,  that  the  plain- 
tiff should  lend  the  defendant  the  sum 

of  dollars  from  the  ■ 

-,     18—,     until     the 
-,  18 —  (or  un- 


day     of 


day  of 


til  demand),  upon  interest  at  the  rate 

of  .  per  cent,   per  annum    (or 

cents   per   day   on   each   one 


hundred  dollars). 

n.      That    the    defendant     received 

from  the  plaintiff dollars  only, 

as  consideration  for  the  said  note;  the 

plaintiff  retaining  dollars,  as 

interest  thereon.     2  Abb.  Forms  71. 

0.  Answer,  Bill  Was  Given  to  Secure 

Performance  of   Usurious  Con- 
tract, 

1.  That  before  the  making  of  the 
said  bill,  and  on  the  day  of 

,  18 — ,  at y  it  was  cor- 
ruptly agreed  by  and  between  the  said 
(acceptor)  and  one  M.  N.,  that  he  the 
said  M.  N.  (here  state  the  usurious 
agreement). 

n.  That  for  securing  the  repayment 
of  the  said  sum  so  to  be  lent,  it  was 
further  agreed  that  the  said  defendant 
should  make,  and  draw,  and  indorse, 
and  the  said  (acceptor)  should  accept, 
the  said  bill,  and  that  the  said  (ac- 
ceptor) should  deliver  the  same  to  the 
said  M.  N. 


III.  That  in  pnrsnanee,  and  in  part 
performance  of  the  said  corrupt  and 
unlawful  agreement,  the  said  defend- 
ant afterwards  made,  and  drew  and 
indorsed,  and  the  said  (acceptor)  then 
and  there  accepted  the  said  bill  of  ex- 
change, and  delivered  the  said  bill  of 
exchange  so  made,  and  indorsed,  and 
accepted,  as  aforesaid,  to  the  said  M. 
N.  on  the  terms  aforesaid;  that  in  fur- 
ther pursuance  of  the  said  corrupt  and 
unlawful  agreement,  the  said  M.  N. 
afterwards  lent  and  advanced  to  the 
said  acceptor  the  sum  of dol- 
lars, and  afterwards  said  further  sum 

of  dollars   (according  to  the 

agreement     stated     above).       2     Abb. 
Forms  72. 

D.    Answer,     Usury   in    Transfer    of 
Accommodation  Note, 


I.     That   on    the 


dav   of 

,  18 — ,  the  defendant  made  the 

note  mentioned  in  the  complaint,  and 
without  consideration  delivered  the 
same  to  one  M.  N.,  as  his  agent,  to 
have  the  same  discounted  for  the  de- 
fendant (or  to  one  M.  N.,  as  an  accom- 
modation note  for  the  benefit  of  said 
M.  N.). 

II.  That  said  H.  N.  thereafter  de- 
livered said  note  to  one  O.  P.,  an  the 
agent  of  said  ,  without  con- 
sideration, to  have  the  same,  etc  (al- 
leging purpose  as  above). 

III.  That  said  O.  P.  delivered  eaid 
note  to  one  Q.  B.,  as  collateral  security 
for  the  payment   of  a   loan   made   by 

Q.   B.   to   O.  P.,   the   sum   of  

dollars,   and  payable   on  the  ■ 

day  of ,  18—. 

rv.  That  upon  said  loan,  and  at  or 
before  so  pledging  said  note,  said  O.  P. 
and  Q.  B.  had  agreed  that  said  Q.  BJ 
should  reserve,  and  O.  P.  should  pay, 
interest   on   such   loan   at  the   rate   of 

^er  cent,  per  annum.    2  Abb. 

Forms  71. 

Indictment  for  Vagrancy, 

For  that,  having  no  possible  means 
of  support,  he  did  unlawfully  fail,  re- 
fuse, and  neglect  to  apply  himself  to 
some  honest  calling,  and  did  loiter 
around  drinking  saloons  and  gambUng 
houses."  Brown  r.  State,  2  Lea 
(Tenn.)   158, 

VENDITIONI     £XPaNAS.-*-3ee     Ad- 
miralty;   JlTDOMSNTS    AK0     DaOBKBSf 

Enfobgbment  of. 
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1247 

K*  On  Covenant  To  Maintain  Fence, 
1247 

L.    By  Vendor  Against  Bxecutor,  1247 

CBOSS-BEFEBENOES: 
Answers: 

Answer,  That  Defendant  Is  a  Bona 
Fide  Purchaser  Without  Notiee; 
Answer,  That  the  Delivery  Was  in 
Eserow. 
Bonds: 
Answer,  Failure  of  Consideration  of 
Bond  for  Purchase  Money. 
Fraud  and  Deceit: 
Declaration    for  Deceitfully    Selling 
Iiand  for  Qreater  Quantity  Than  it 
Was; 
Complaint   for   Fraudulently   Selling 
Tract  of  Land  for  More  Than  it 
Was. 
Inheritance: 
Decree  in  Favor  of  Heirs,  Declaring 
Void  Deed  Obtained  of  Their  An- 
cestor by  Imposition. 
Injunctions  : 
Injunction  Against  Violation  of  Cov- 
enant To  Build. 
Interpleader: 
Statements    in    Bill    by    Purchaser 
Against  Different    Pexflflffis  Claim- 
ing Payment. 


MORTOAttBS: 

Complaint  by  Assignee  Against  Mort- 
gagor, Mortgagee  Who  Guaranteed 
Paymmt,  Grantee  of  Equity  of  Be- 
demption  Who  Assumed  Mortgage, 
and  Junior  Incumbrancers. 

PERFORMANCE: 

Plea  in  Excuse  of  Non-Performaneei 
Non-payment  of  Purchase  Price. 

Betormation  : 
Bill  for  Beformation  of  Conveyance 
Correcting  Boundary. 

Bevivor  : . 

Bill  in  Nature  Of  Bill  of  Bevivor, 
Devisee  Against  Vendee  for  Spe- 
cific  Performance. 

SPBCinO    PXiaK)BMAN0E: 

Bill  for  Specific  Performance  by 
Vendor  Against  Vendee,  Title  in 
Question; 

Bill  Praying  Specific  Performance 
by  Vendee  Against  Vend<5r; 

Bill  for  Specific  Performance  by 
Vendee  Against  Vendor  and  Sub- 
sequent Purchaser; 

Bill  by  Vendor  Against  Administra- 
tor and  Minor  Children; 

Order  To  Inquire  if  Good  Title  Can 
Be  Made; 

Decree,  Declaration  of  Bight  on  Bill 
by  Vendor,  and  Inquiry; 

Decree,  Where  Title  Accepted  Sub- 
ject to  Bequisitions  and  Compen- 
sation; 

Decree  on  Bill  by  Vendor  To  Enforce 
Contract  of  Sale; 

Decree,  Where  Title  Accepted  at  the 
Hearing; 

Decree  on  Bill  by  Purchaser; 

Decree,  Purchaser  Having  Waived 
Title,  Indemnity  Against  Mort- 
gage; 

Order  for  Inquiry,  if  Part,  to  Which 
Title  Not  »hown,  Is  Material; 

Decree,  Voluntary  Settlement  Set 
Aside  in  Favor  of  Purchaser; 

Decree,  Abatement  of  Price  for  De- 
ficiency; 

Decree,  Abatement  of  Price  for  De- 
lay; 

Decree,  W&th  Inquiry,  if  Leaseii 
Tendered  for  Execution  Are 
Proper; 

Decree  on  Bill  by  Intended  Lessee; 

Decree,  Direction  for  Lease  To  Con- 
tain Particular   Covenant; 

Decree  for  Specific  Performance  of 
Agreement  To  Execute  Mortgage; 

Decree  Against  Specific  Perform* 
aaeej  Oauaes  Stated; 
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Complaint  for  Speeifie  Performanee, 
Vendor  Against  Parehaser; 

Complaint  for  Specific  Performance 
on  an  Exchange,  Parties  Having 
Taken  Possession. 

SUBBOGATION: 

Substance  of  Complaint  for  Subro- 
gation by  Purchaser,  Where  Prev- 
ious Foreclosure  Was  Set  Aside; 

Substance    of   Complaint   for  Subro- 
gation by  Vendor  of  Land  Subject 
to  Mortgage,  Compelled  To  Pay. 
Warranty: 

Declaration  for  Breach  of  Covenant 
of  Good  Title; 

Complaint  on  Covenant  Against  In- 
cumbrances on  Beal  Property; 
•  Complaint  on-  Covenant,  Conveyance 
To  Be  Subject  to  Specified  Incum- 
brance; 

Complaint  on  a  Covenant  for  Quiet 

Enjoyment; 
Complaint  on  Covenant  of  Seizin  or 

of  Power  To  Convey; 
Complaint  on  Covenant  of  Warranty 

of  Title; 
Complaint  on  Covenant  of  Warranty 

for  Deficiency  in  Quantity. 

I.    DeclaratioiuL 

A.  Declaration,  Common  Count  for 
freehold  Estate  Sold  and  Con- 
veyed. 

And  whereas  also,  the  said  defend* 
ant  afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the  place 
aforesaid,  was  indebted  to  the  said 
plaintifP  in  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
*  in  a  certain  (other)  messuage  or  ten- 
ement, and  premises,  with  the  appur- 
tenances, of  the  said  plaintiff,  before 
that  time  bargained,  sold  and  released 
by  the  said  plaintiff  to  the  said  de- 
fendant, and  at  his  special  instance 
and  request.  And  being  so  indebted 
he,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  him, 
the  said  plaintiff,  the  said  sum  of 
money  last  above  nventioned,  when  the 
said  defendant  should  be  thereunto  aft- 
erwards requested. 

And  whereas  also,  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at  the 
like    special   instance    and    request   of 


time  iMtrgained,  sold  and  released  te 
the  said  defendant  a  certain  other 
messuage,  or  tenement,  and  premises, 
with  the  appurtenances,  of  the  said 
plaintiff,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff,  well  and 
truly  to  pay  to  the  said  plaintiff,  m 
much  money  as  he  therefor  reasonably 
deserved  to  have  of  the  said  defendant 
when  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested.  And 
the  said  plaintiff  avers,  that  he  there- 
for reasonably  deserved  to  have  of 
the  said  defendant  the  further  sum  of 
(one  thousand)  dollars,  of  like  lawful 
money,  to-wit,  at  the  place  aforesaid; 
whereof  the  said  defendant,  afterwards^ 
to-wit,  on  the  same  day  and  year  last 
aforesaid,  there  had  notice.  Burr.  App. 
249,  {508. 

B.  DecHaratum,   Common   Count    for 

Leasehold  Eetate  Sold  and  A^ 

signed. 
(As  in  the  last  form  to  the  first  *, 
and  then  as  follows):  for  a  certain 
messuage,  lands  and  tenements,  with 
the  appurtenances,  of  the  said  plaintifL 
before  that  time  bargained,  sold  and 
assigned  by  the  said  plaintiff  to  the 
said  defendant,  and  at  his  special  in- 
stance and  request,  for  the  remainder 
of  a  certain  term  of  years  then  to 
come  and  unexpired  therein.  And  being 
so  indebted,  etc.  (as  in  last  form  to 
the  second  *,  and  then  as  follows) :  had 
before  that  time,  bargained,  sold  and 
assigned  to  the  said  defendant  a  cer- 
tain othei  messuage  or  tenement,  and 
premises,  with  the  appurtenances,  of 
the  said  plaintiff,  for  the  remainder  of 
a  certain  term  of  years  then  to  come 
and  unexpired  therein,  he,  the  said  de- 
fendant, undertook,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  230, 
1509;  TiU.  Forms  282. 

C.  Declaration   Against    Vendor   for 

Not  Making  Good  Title. 
For  that  whereas  the  said  defend- 
ant, heretofore,  to-wit,  on,  etc.  (day 
of  sale  or  about  it),  at,  etc.  (venue) 
caused  to  be  put  up  and  exposed  to 
sale,  by  public  auction,  certain  prem- 
ises,   to-wit,    (describe    the 


premises  shortly,  as  in  the  particulars 
of  sale),  upon  and  subject  to  the  fol- 
lowing amongst  other  conditions,  that 
is  to  say  (here  set  out  the  eonditions 
which  may  have  any  reference  to  the 
plaintiff's  claim,  as  they  appear  in  the 
the  said  defendant,  *  had  before  that   particulars   of  sale,   but   in  the   past 
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tense,  as  thus) :  that  t  he  purchaser 
nhoiild  pay  to  the  vendor  or  his  agent, 

a  deposit  of per  cent,  in  part 

of  the  purchase-money,  and  should  like- 
wipe  pay  one-half  of  the  auction  duty, 
and  should  also  pay  the  remainder  of 
the  purchase-money,  and  complete  the 

purchase  on  or  before  the day 

of then  next,  and  that  a  good 

title  should  be  made  out  at  the  ex- 
pense of  the  vendor,  and  upon  pay- 
ment of  the  remainder  of  the  purchase- 
money,  a  proper  conveyance  at  the 
purchaser's  expense.  And  the  said 
plaintiff  in  fact  saith,  that  on  such 
exposure  to  sale  as  aforesaid,  to-wit, 
on  the  day  and  year  first  aforesaid,  at, 
etc.  (venue)  aforesaid,  he  the  said 
plaintiff  became  and  was  the  said  pur- 
chaser of  the  said  premises,  upon  and 
according  to  thet  said  conditions  for  a 
certain     price,     to-wit,     the     sum     of 

of    lawful    money   of    Great 

Britain,  and  then  and  there  paid  to 
the   said   defendant   a    large    sum    of 

money,  to-wit,  the  sum  of as  a 

deposit  of       ■  per  cent,  in  part 

of  the  said  purchase-money,  and  then 
and  there  also  paid  another  large  sum 
of  money,  to-wit,  the  sum  of  ■ 

of  like  lawful  money,  as  one-half  of 
the  said  auction  duty  payable  in  that 
behalf.  And  thereupon  afterwards,  to- 
wit,  on  the  day  and  year  first  afore- 
said, at,  etc.  (venue)  aforesaid  in 
consideration  that  the  plaintiff  at  the 
special  instance  and  request  of  the 
said  defendant,  had  then  and  there 
undertaken,  and  faithfully  promised  the 
said  defendant  to  perform  and  fulfill 
all  things  in  the  said  condition  of 
sale  contained,  on  the  said  plaintiff's 
part  and  behalf,  as  said  purchaser  as 
aforesaid,  to  be  performed  and  ful- 
filled; he  the  said  defendant  undertook 
and  faithfully  proihised  the  said  plain- 
tiff to  perform  and  fulfil  all  things  in 
the  said  conditions  of  the  said  con- 
tained, on  the  vendor's  part  and  behalf 
to  be  performed  and  fulfilled.  And 
the  said  plaintiff  saith,  that  although 
he,  on  the  day  and  year  first  afore- 
said,  and  from  thence  until  and  upon 

the  said day  of then 

next,  at,  etc.  (venue),  aforesaid,  was 
ready  and  willing  to  perform  and  fulfil 
all  things  in  the  said  conditions  con- 
tained on  his  part  and  behalf,  as  such 
purchaser  as  aforesaid,  to  be  performed 
and  fulfilled,  and  to  pay  the  remainder 
of  the  said  purchase  money  and  to  com- 


plete the  said  purchase,  whereof  the  said 
defendant,  on  the  day  and  year  last 
aforesaid,  there  had  notice,  and  was  then 
and  there  requested  by  the  said  plain* 
tiff  to  make  to  him  a  good  title  to 
the  said  premises;  yet  the  said  defend 
ant,  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  fraud- 
ulently intending  to  injure  and  defraud 
the  said  plaintiff  in  this  behalf,  did  not 
nor  would  when  he  was  so  requested 
as  aforesaid,  or  at  any  time  before  or 
since,  make  or  procure  to  be  made  to 
the  said  plaintiff  a  good  title  to  the 
said  premises,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to* 
wit,  at,  etc.  (venue)  aforesaid,  con- 
trary to  the  said  condition  of  sale,  and 
the  said  promise  and  undertaking  of  the 
said  defendant;  by  reason  whereof  he 
the  said  plaintiff  hath  been  deprived 
of  all  the  benefits  and  advantages  which 
would  have  arisen  from  the  completion 
of  the  said  purchase,  and  hath  been 
put  to  great  expense,  amounting  in  the 
whole  to  a  large  sum  of  money,  to-wit. 

the   sum    of  of   like    lawful 

money,  in  endeavoring  to  procure  such 
title  as  aforesaid,  and  to  get  the  said 
purchase  completed,  and  hath  lost  all 
gains  and  profits  which  he  might  and 
would  otherwise  have  made  and  ac- 
quired from  using  and  employing  the 
said  sums  of  money  so  paid  by  him 
as  deposit  and  duty  as  aforesaid,  and 
other  moneys  provided  and  kept  by  him 
the  said  plaintiff  for  the  completion 
of  the  purchase,  to-wit,  at,  etc.  (venae) 
aforesaid.     2  Chit.  PL  287. 

n.    Complaints. 

A.  Complaint       for       ConHderation 

Money  of  a  Conveyance. 

I.     That    on    the    day    of 

,     18 ,    at    ,    this 

plaintiff  sold  and  conveyed  to  the  de- 
fendant, at  his  request,  certain  prem- 
ises in   the  town   of  ,   known 

and  described  as  follows:  (designate 
the  premises). 

n.  That  the  defendant  agreed  to 
pay  the  plaintiff  therefor  the  sum  of 

dollars,  on  the  day 

of  ,  18 . 

m.  That  no  papt  of  the  same  has 
been  paid  (except  the  sum  of,  etc«). 
1  Abb.  Forms  212. 

B.  Complaint  for  Repayment  of  De- 

posit on  Contract  for  Purchase 
of  Beal  Estate,  Unfulfilled. 
L    That  on  the  day  of 
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,   18 ,  the  said  defendants 

and  this  plaintiff  entered  into  a  con- 
tract in  writing,  subseribed  by  the  de* 
fendants,  whereby  it  was  mutually 
agreed  that  the  said  defendants  should 
sell  to  this  plaintiff  eertain  leasehold 
puemises  known  as  ,  in  ■   ■  , 

for  the  sum  of  ■  dollars,  to  be 

paid  therefor  by  this  plaintiff;  that 
tbe  defendants  should  make  a  good 
title  to  the  said  premises,  and  deliver 

a  deed  thereof  on  the day  of 

,  18- ;  and  that  the  plaintiff 

should  thereupon  pay  to  the  said  de- 
fendants the  said  sum. 

II.  That  the  plaintiff,  as  a  security, 
as  well  for  the  performance  of  said 
agreement  on  his  part,  as  to  secure  a 
performance  thereof  on  the  part  of  the 
said  defendants,  then  and  there  de- 
posited in  the  hands  of  said  defend- 
ants the  sum  of  —  dollars  as  a 
part  of  the  said  purchase  money,  to  be 
to  and  for  the  use  of  the  defendants, 
and  to  be  retained  by  them  on  ac- 
count of  the  purchase-money,  if  the 
plaintiff  should  complete  his  purchase 
and  receive  the  deed;  but  to  be  to 
and  for  the  use  of  this  plaintiff,  and 
to  be  returned  to  him,  if  the  defend- 
ants should  fail  to  fulfil  their  agree- 
ment, and  give  a  deed  at  the  time  and 
pursuant  to  the  agreement. 

m.  That  he  has  always  been  ready 
and  willing  to  do  and  perform  every- 
thing in  the  agreement  contained  on 
his  part,  and  on  the  said  — — —  day 

of   f    18 ,   was    ready    and 

willing,  and  duly  offered  to  the  de- 
fendants, to  accept  and  take  the  deed 
of  the  premises  pursuant  to  the  agree- 
ment, and  to  pay  to  them  the  balance 
of  the  purchase-money  due  therefor. 

(Or,  in.  That  the  plaintiff  duly  per* 
formed  all  the  conditions  of  said  con- 
tract on  his  part.) 

IV.  That   the  defendants   did   not 

on  said  day  of  ,  nor 

have  they  at  any  other  time  whatso- 
ever, given  him  a  deed  of  the  prem- 
ises pursuant  to  the  agreement,  but 
refused  to  do  so  for.  but.  have  wholly 
failed  so  to  do,  although  the  plaintiff 
waited  a  reasonable  time,  to-wit. 
■■  days  after  said  ,  and 

then  offered  to  receive  a  deed). 

V.  And  the  plaintiff  further  states, 

that  on  the  day  of f 

18 ,  he  demanded  of  the  said  de- 
fendants that  they  pay  to  him  the  sum 
of  dollars  he  had  deposited 


with  them;  but  that  no  part  of  the 
same  has  been  paid.  1  Abb.  Forms 
177. 

0.    Complaint  for  Breach  of  Contract, 
Purchttser  Against  Vendor, 

L     That    on    the    day    of 

18 ,   the   defendants    and 


the  plaintiff  entered  into  a  contract  in 
.writing,  subseribed  by  the  defendants, 
whereby  it  was  mutually  agreed  that 
the  said  defendants  should  sell  to  the 
plaintiff    certain    (leasehold)    premises 

known  as ,  in ,  for  the 

sum   of  dollars,    to    be   paid 

therefor  by  this  plaintiff;  that  the  de- 
fendants should  make  a  good  title  to 
the  said  premises  (clear  of  all  incum- 
brances),  and   deliver  a  deed   thereof 

on     the     '  '  day    of    , 

18 ;   and   that   the  plaintiff   should 

thereupon  pay  to  the  said  defendants 
the  said  sum. 

n.  That  the  plaintiff  duly  performed 
all  the  conditions  of  said  contract  on 
his  part  (or  as  in  the  following  form). 

III.     That   the   defendants   did    not 

on  said  ■  day  of  ,  nor 

have  they  at  any  other  time  whatso- 
ever, given  him  a  deed  of  the  premises 
pursuant  to  the  agreement,  but  refused, 
and  wholly  failed  so  to  do,  to  his  dam- 
»go  ^— ^^—  dollars. 

Or,  in.  That  there  is  a  mortgage 
upon    the    said    property,    made    by 

to    ,    for    ■' 

dollars,  whieh  was  recorded  in  the  of- 
fice of  ,  on  the  day 

of  ^  18 (or,  of  which  the 

plaintiff  then  had  notice),  and  which 
then  was  and  still  is  an  incumbrance 
on  said  title  (or  any  other  defect  of 
title);  and  that  the  defendant  could 
not,  and  did  not  make  good  title  pur- 
suant to  his  agreement,  to  the  damage 

of   the   plaintiff  dollars.      1 

Abb.  Forms  378. 

D.    Complaint  for  Not  Conveyinff,  and 
for  Bedelivery  of  Seeuritiog. 

IHrst.     For  a  first  cause  of  action. 

I.     That    on    the   day    of 

— ^ ,  18 ,  this  plaintiff  and  the 

defendant  entered  into  an  agreement 
in  writing,  under  their  hands  and  seals, 
whereby  the  defendant  agreed  to  sell 
to  the  plaintiff  the  farm  the  defend- 
ant then  resided  on,  in  the  town  of 
— — — ,  in  the  eonnly  of  ,  and 

eontaininff   acres,    or    there- 

abouts,  for  the  sum  of  dol- 
lars per  acre;  and  that  he  wmild,  on 
the  1st  day  of then  next  en- 
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vamgf  at  the  eonnty  elerk's  offlee,  in 

the   town   of  '■ ,    between    the 

hours  of  '    o'clock  in  the  morn* 

ing  and in  the  evening,  on  re- 

eeiving  from  the  plaintiff  the  sum  of 
■  dollars  per  acre,  at  his  own 

expense  execute  a  proper  conveyance 
for  conveying  the  fee  simple  of  said 
premises  to  this  plaintiff  free  of  all 
incumbrances;* and  the  plaintiff  agreed 
that  he  would,  at  the  time  and  place 
above  mentioned,  on  the  execution  oi 
such  conveyance,  pay  to  the  defendant 

the  sum  of  dollars  per  acre 

as  aforesaid;  and  that  in  said  agree- 
ment the  defendant  acknowledged  the 

payment  by  the  plaintiff  of  $ , 

in  part  payment  of  said  premises;  and 
further  agreed  to  take  a  bond  condi- 
tioned   for    the    payment   of   

dollars,  secured  by  a  mortgage  on  said 
premises  in  payment  of  dol- 
lars of  the  purchase-money,  said  bond 
and  mortgage  to  be  payable  in  one  year 


from   said  first   day   of 
to  bear  interest  at 


and 
per  cent, 

per  annum;  and  further  agreed  to  pay 
this  plaintiff,  on  failure  of  perform- 
ance, — — -  dollars  liquidated  dam- 
ages. 

II.  That  on  the  (day  agreed),  at 
(the  place  agreed),  the  plaintiff  was 
ready  and  willing  to  fulfil  the  agree- 
ment on  his  part  in  all  respects  (or 
where   a   tender   was   necessary:    That 

on     the    day    of    , 

18 ,  at  ■■,  the  plaintiff  was 

ready  and  willing  to  fulfil  the  agree- 
ment on  his  part  in  all  respects,  and 
then  and  there  offered  to  the  defend- 
ant to  accept  a  conveyance  of  the 
premises,  and  tendered  to  the  defend- 
ant a  bond  and  mortgage  drawn  and 
executed  pursuant  to  the  agreement, 
and  the  residue  of  the  purchase-money 
in  cash),  and  otherwise  has  duly  per- 
formed all  the  conditions  of  said  agree- 
ment on  his  part. 

m.  That  the  defendant  (refused  to 
tonvey  the  said  premises,  pursuant  to 
the  agreement,  and  he)  then  could  not 
and  cannot  now  convey  a  good  title 
to  the  farm  free  pf  all  incumbrances, 
but,  on  the  contrary,  the  same  was 
and  still  is  subject  to  various  defects 
and  incumbrances,  and  in  particular  to 
a  lease  made  by  him  to  the  trustees  of 
the  school  district  for  the  erection  and 
use  of  a  school  house,  and  to  the  in- 
choate right  of  dower  of  the  wife  of 
one  V.  B.,  who  is  still  living;  where- 


fore the  defendant  failed  to  perform 
his  agreement,  to  the  damage  of  the 
plaintiff  dollars. 

Second.  And  for  a  second  cause  of 
action  the  plaintiff  alleges: 

IV.     That  the  payment  of  

dollars  hereinbefore  stated  to  have  been 
made  by  the  plaintiff  to  the  defendant, 
in  pursuance  of  the  said  agreement, 
was  made  by  a  negotiable  promissory 
note  for  that  amount,  made  by  this 
plaintiff,  payable  to  the  order  of  one 
W.  H.,  and  indorsed  by  him,  which 
note  was  delivered  to  the  defendant, 
and   accepted   by   him   in   payment    of 

said  sum  of  dollars;  and  still 

remains  in  his  possession. 

Wherefore  the  plaintiff  aemands 
judgment  against  the  defendant,  1.  For 

the   sum    of  dollars;    and   2. 

That  he  be  required  to  cancel  and  de- 
liver up  to  the  plaintiff  said  note.  1 
Abb.  Forms  379. 

E.  Complaint,  Averment  of  Defend- 

ant's Sesoiasion,  as  Excuse  for 
Plaintiff 's  Non-Performance, 

That  on  the day  of , 

18 ,   and   before    the    time   for   the 

plaintiff  to  perform  the  conditions  there- 
of on  his  part,  the  defendant  gave 
notice  in  writing  to  the  plaintiff  that 
he  had  determined  not  to  take  the 
land;  and  the  defendant  abandoned  the 
agreement,  and  ever  since  wholly  failed 
to  perform  it,  to  the  plaintiff's  damage 
dollars.    1  Abb.  Forms  381. 

F.  Complaint  on  Land  Contract,  for 

Not  Purchasing. 

I.     That    on    the    day    of 

18 ,     at     .     the 


plaintiff  and  the  defendant  entered  into 
an  agreement  in  writing,  under  their 
hands  and  seals,  of  which  the  follow- 
ing is  a  copy:  (copy  of  the  contract). 
(Or,  I.    That  on  the  day  of 


18- 


at 


the 


plaintiff  and  defendant  mutually  agreed 
that  the  plaintiff  should  sell  to  the  de- 
fendant, and  that  the  defendant  should 
purchase  from  the  plaintiff  (briefly 
designate   the   premises),   in  the   town 

of  ,  county  of  ,   and 

state    of  ,    for      ■  dol- 

lars, payable  (specify  terms), 
n.     That    on    the    day  of 


18- 


at 


the 


plaintiff  tendered  (or,  was  ready  and 
willing,  and  offered  to  execute)  to  the 
defendant  a  suffieient  deed  of  the  said 
premises  on  payment  of  the  said  sum 
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(or  otherwise,  according  to  the  con- 
tract), and  still  is  ready  and  willing 
to  execute  the  same;  and  otherwise  has 
duly  performed  all  the  conditions  there- 
of on  his  part. 

m.  That  the  defendant  neglected 
to  comply  with  the  terms  of  the  agree- 
ment on  his  part,  and  wholly  failed  to 
pay  the  purchase-money,  to  the  damage 

of  the  plaintiff dollars.  1  Abb. 

Forms  381. 

0.  Complaint  Against  PwcJiaser  for 

Deficiency  on  Besale. 

1.  That  this  plaintiff,  being  the 
owner  in  fee  of  twenty-six  lots  of  land 
at  Harlem,  in  the  twelfth  ward  of 
the  city  of  New  York,  once  part  of  the 
estate  of  the  late  C.  H.,  put  them  up 
to  sale  by  auction,  at  the  Merchants' 
Exchange,  in  the  city  of  New  York,  on 
the  25th  day  of  May,  1852;  and  an- 
nounced before  the  commencement  of 
the  sale,  as  a  part  of  the  terms  of  sale, 
that  ten  per  cent,  of  the  purchase - 
money  was,  on  the  day  of  sale,  to  be 
paid  by  the  purchaser  to  the  plaintiff, 
G.  F.  T.,  and  to  the  auctioneer,  A.  J. 
B.,  the  auctioneer's  fee  of  ten  dollars 
on  each  arenue  lot,  and  ^ve  dollars 
on  each  street  lot;  and  that  if  any 
purchaser  failed  to  make  such  pay- 
ments, the  lots  would  be  resold,  and 
he   be   charged   with   the   deficiency. 

IT.  That  at  the  said  sale,  H.  L.  F., 
the  defendant,  bid  in  and  became  the 
purchaser  of  eight  lots,  four  on  132d- 
street,  and  four  on  133d-street,  between 
the  5th  and  6th  Avenues,  being  the 
lots  numbered  132,  133,  134,  135,  154, 
155,  156,  157,  on  the  map  of  said  sale, 
for  the  price  of  $471  each  lot. 

in.  That  the  said  defendant  did 
not,  on  the  day  of  sale,  or  at  any 
other  time,  pay  ten  per  cent.,  or  any 
part  of  the  price  bid,  or  the  purchase- 
money,  or  auctioneer's  fees,  or  any 
part   thereof. 

IV.  That  in  consequence  of  such  neg- 
lect of  payment,  and  after  previous  no- 
tice given  to  the  defendant  of  the 
time  and  place  of  resale,  and  that  he 
would  be  charged  with  the  deficiency, 
the  said  lots  were  put  up  to  resale, 
and  resold  at  the  price  of  $400  for 
each  lot,  making  a  deficiency  of  $568 
upon  the  eight  lots.  1  Abb.  Forms 
382. 


H.  Complaint,  Averment  of  Falee 
Bepresentctions  by  Defendant 
Which  Prevented  PUnntif  From 
Fulfilling, 

That  on  or  about  the  day 

of   f    18 f   and   before    the 

time  for  ^performance  on  the  part  of 
the  plaintiff  had  arrived,  the  defend- 
ant, for  the  purpose  of  preventing  the 
plaintiff  from  being  ready  to   receive 

the   said  ,   and   pay   therefor, 

falsely  and  fraudulently  represented  to 
the  plaintiff  that  he  had  sold  said 
to  other  persons;  and  that  re- 
lying on  said  representations,  and  sole- 
ly by  reason  thereof,  tlie  plaintiff  did 
not  provide  the  means,  and  was  not 
prepared  to  receive  and  nay  for  the 
same  as  he  otherwise  would  not  have 
done.    1  Abb.  Forms  383. 

I.  Complaint  on  Grantee  ^s  Covenant 
To  Build, 

I.  That  in  consideration  that  the 
plaintiff  would  sell  and  convey  to  the 
defendant  a  lot  of  land   (very  briefly 

designating  it)  for  the  snm  of 

dollars,  the  defendant,  on  or  about  the 
day  of  ,  18 ^  un- 
dertook and  promised  the  plaintiff  (by 
his  covenant)  that  he  would  erect  upon 
the  premises  a  good  brick  dwelling 
house,  to  be  occupied  as  such,  and  that 
he  would  not  erect  upon  the  premises 
any  building  that  would  be  a  nuisance 
to  the  vicinity  of  the  premises. 

II.  That  the  plaintiff  did  according- 
ly sell  and  convey  to  the  defendant 
said  premises  for  said  sum,  but  the  de- 
fendant 'has  not  erected  a  good  brick 
dwelling-house  on  the  lot,  to  be  oc- 
cupied as  such;  but,  on  the  contrary,  has 
suffered  it  to  lie  open  and  unindosed 
(or,  but,  on  the  contrary,  has  erected, 
etc.,  stating  what). 

III.  That  said  lot  was  a  part  of  a 
considerable  tract  of  land,  which  the 
plaintiff  laid  out  into  lots  and  offered 
for  sale  for  the  purpose  of  th«;  erection 
of  dwelling-houses,  requiring  each  pur- 
chaser to  covenant  to  erect  a  dwelling- 
house,  and  that  the  erection  of  such 
dwelling-house  on  lots  sold  improved 
the  residue  of  the  lots  belonging  to 
the  plaintiff,  and  increased  their  value 
and  their  market  price. 

IV.  That  the  defendant's  violation 
of  this  covenant  has  prevented  othef 
lots  in  the  vicinity  from  becoming 
valuable  to  the  plaintiff,  as  they  would 
otherwise   have   done,   and   has   injur!- 
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WuHj  ftffeeted  their  condition  and  hin- 
dered the  plaintiff  from  sellxBg  them; 

to  his  damage dollars.    1  Abb. 

Forms  346. 

J.  Complaint  on  Covenant  Against 
Nuisances,  in  Deed  Executed 
Only  hy  Grantor, 

I.     That    on    the   day    of 

18 ,     at    ,     the 


Slaintiff,  by  his  deed,  conveyed  to  the 
efendant  for  a  valnable  consideration, 
as  well  as  in  -  consideration  of  the 
covenant  hereinafter  mentioned,  a  lot 
of  land   (very  briefly  designating  it). 

n.  That  said  deed  contained  a 
covenant  on  the  part  of  the  defendant, 
the  grantee  therein,  of  which  the  fol- 
lowing is  a  copy:  (copy  of  the  covenant 
against  nuisances). 

m.  That  said  deed  was  delivered  by 
the  plaintiff  to  the  defendant  and  by 
him  duly  accepted,  and  he  became  there- 
by the  owner  of  the  premises,  and 
bound  by  the  covenant  aforesaid. 

lY.  That  the  defendant  has  erected, 
or  suffered  or  permitted  to  be  erected, 
on  said  premises,  a  building  occupied 
in  a  manner  which  is  a  nuisance  to  the 
vicinity  of  the  premises,  to-wit,  a  build- 
ing erected  for,  and  used  as  a  slaughter- 
house. 

y.  That  the  offal  and  blood  in  and 
carried  out  from  said  slaughter-house, 
and  the  offensive  smell  created  there- 
by, is  a  nuisanee  to  the  vicinity  of 
the  said  premises  and  to  the  plaintiff, 
whose  house  is  adjoining;  to  his  damage 
— —  dollars.    1  Abb.  Forms  346. 

K.    Complaint  on  Covenant  To  Main- 
tain Fence, 


I.     That    on    the 


day    of 

f  18 ,  the  plaintiff  and  the 

defendant  then  being  owners  of  lands 
adjoining,  made  an  agreement  in 
writing,  under  their  hands  and  seals, 
and  thereby  the  defendant  covenanted 
to  erect  a  fence  upon  the  boundary  line 
between  the  said  lands  of  the  plaintiff 
and  those  of  the  defendant,  and  to 
maintain  the  same  and  keep  the  same 
in  constant  repair  (or,  an  agreement, 
of  which  a  copy  is  hereto  annexed,  as 
a  part  of  this  complaint). 

n.  (If.  there  are  any  conditions  on 
the  part  of  the  plaintiff  they  should  be 
set  forth,  unless  the  whole  agreement 
is  annexed;  and  add,  that  the  plaintiff 
duly  performed  all  the  conditions  there- 
of on  bis  part.) 


m.  That  the  defendant  did  not, 
after  the  erection  of  said  fence,  main- 
tain the  same  and  keep  it  in  continual 
repair',    but,    on   the    contrary,    in    the 

month  of ,  18 ,  he  suffered 

the  same  to  become  dilapidated  and 
broken  down,  and  to  remain  in  that 
condition    from   that    time    ever   since 

(or  until  the  — ^—  day  of ^, 

18 ). 

IV.  That  by  means  thereof  the  plain- 
tiff suffered  great  damage  by  the  in- 
jury to  his  lands  and  crops  thereon,  and 
his  garden  and  fruit  trees,  by  cattle 
coming  through  said  broken  down  fence 
from  the  defendant's  land  upon  his 
premises,  and  that  he  was  compelled  to 
repair  and  rebuild  said  fence,  in  or- 
der to  protect  his  land  from  the  cattle 
coming  from   defendant's  land,  to  his 

damage     dollars.       1     Abb. 

Forms  847. 

L.    Complaint     by     Vendor    Against 
Executor, 

I.     That    on    the    day    of 

-,  18 ,  the  plaintiff  and  the 


said  (testator)  entered  into  a  contract 
in  writing,  under  their  respective 
hands,  of  which  the  following  is  a 
copy:   (copy  of  the  agreement). 

II.     That  said  (testator)  died  on  or 

about  the  day  of    f 

18- ,  leaving  a  last  will  and  testa- 
ment, by  which  he  devised  the  said 
property  as  follows:  (set  forth  de- 
vise). 

m.  That  by  said  will  he  appointed 
the  defendant  his  executor,  and  by  an 
order  of  the  surrogate  of  the  county  of 

,  duly  made  on  the  • 

day  of  ,  18 ,  at  , 

said  will  was  admitted  to  probate,  and 
the  defendant  was  then  appointed  and 
now  is  the  executor  thereof. 


IV.     That  on  the 


day  of 


-,  18 ,  the  plaintiff  offered 


to  the  defendant  to  «onvey  the  prem- 
ises to  him  and  the  said  (other, 
devisees),  and  fully  to  perform  said 
contract  on  his  part,  and  requested  the 
defendant  to  perform  said  contract  on 
his  part  and  pay  the  money  then  due 
thereon. 

V.  That  the  defendant  then  wholly 
refused  so  to  do,  and  has  not  performed 
the  contract  nor  paid  any  part  of  said 
sum,  to  the  damage  of  the  plaintiff 
doUara.    1  Abb.  Forms  383. 
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VSBDIOT. 

I.    In  Ctaneral,  1249 

A.  On  Verdict  for  Plaintif.  Assump- 

sit, 1249 

B.  One  Issue  for  Flaintif,  Trespass, 

1249 

C.  Several  Damages,  1249 

D.  One     Defendant     Found     Guilty, 

Trespass,  1249 
B.    For  Flaintif  on    Several    Issues, 

1249 
P.    For  One  Flaintif,  1250 
G.    Fart  for  Flaintif  and  Fart  for 

Defendant,  Ejectment,  1260 
H.    For  Defendant  in  Bar,  1250 
I.     Nul  Tiel  Beoord,  1250 
J.     Default  at  Trial,  1250 
K.    One  Defendant  im  Default,  1250 

TL    ABBmnpsit,  1251 

A.  One   Issue    for   Flaintif   in    As- 

sumpsit, 1251 

B.  For  Defendant  on  Non-assumpsit, 

1251 

C.  For  Defendant  on  Non-assumpsit, 

Default     by     One     Defendant, 
1251 

m.    Debt,  1951 

A.  For  Flaintif,  Not    Est    Factum, 

1251 

B.  For  Flaintif,  Non  Est  Factum, 

Default  at  Trial,  1251 

C.  For  Flaintif,   Non   Est   Factum, 

Breaches  Assigned,  125l 

D.  For  Defendant,  Nil  Debet,  1252 
B.    For  Defendant,  Non  Est  Factum, 

1252  ' 

P.    For  Defendant,  Nul  Tiel  Becord, 
1252  ' 

IV.  Ooyeaant,  1252 

A.  For  Flaintif,  Non  Est  Factum, 

1252 

B.  For  Defendant,  Non  Est  Factum, 

1252 

V.  Trespass,  1252 

A.  For  Flaintif,  Not  Quilty,  1253 

B.  For  Defendant,  Not  Gwlty,  1252 

VX    Case,  for  Defendant,  N'ot  Qnllty, 

VIL    Trover,  for  PUiatiff  a»  to  One 
Defendant^  1253 

Vm.    Eeplevln,  1253 

A.  F4)r  Flaintif,  Non  Detinet,  1253 

B.  For  Defendant,  1258 

rc    :^ectnient,  1253 

A.  For  Flaintif,  1253 

B.  For  Defendant,  1253 


Z.    SpMlal  Verdict,  Prepared  f eor  Set- 

1953 


XI.     Special  AnswesB    Wltli    0«aeral 
Verdict^  1954 

XXL    ITnder  Oode^  1254 

A.  On  Single  Issue  for  Flaintif,  1254 

B.  On  Counterclaim,  1254 

C.  In  Action  for  Land,  1255 

D.  Subject  to  Opinion,  1255 

OBOSS-BBFEBENCES : 

Do  WEB,  Pboceedinos  To  'Becoveb: 
Verdict  in  Dower. 

Bminekt  Domain: 
Verdict    of   Jury    in    Condemnation 
Proceedings. 

Homicide: 
Verdict,   Guilty  on   One   Count,    Ac- 
quittal on  the  Other; 
Verdict  Becomm ending  Mercy. 

Infants: 
Verdict  for  Plaintiff,  Plea  of  Infancy 

in  Assumpsit; 
Verdict    for   Defendant    on     Several 

Issues,    Infancy,     Not    Necessities 

No  Batiflcation. 

Insane  Persons: 
Special  Verdict  (Beturn). 
Form  of  Verdict  Indorsed  on  Becord. 
Judgment  Becords: 

Judgment     Becord     on     Verdict     in 

Abatement  for  Plaintiff; 
Judgment  Becord  Where  Verdict  Has 

Been  Given  for  Defendant  on  Plea 

of  Misnomer; 
Judgment    Becord    for    Plaintiff    in 

Debt; 
Becord   on  Verdict    After    Decision 

of  Iseiie  at  Law; 
Judgment  Becord  on  Special  Verdlet 

(Argument  in  first  instance). 
Judgment    Becord    on    Verdict    for 

Pkintiff  in  Assumpsit; 
Judgment    Becord    on    Verdict    for 

Plaintiff  With  Variations; 
Judgment  Becord  on  Non    Obstante 

Veredicto; 
Judgment  Beoord  in  Ejeotmenty  Ver- 

^ct  for  Plaintiff; 
Judgment  Becord  of  Indictment  and 

Conviction  of  Murder  (Verdict  con- 
tained in); 
Judgment     Becord,     Cdnviction     of 

Manslaughter    (Verdict    contained 

in); 

Judgment   Becord,   Sentence   of   Im- 
prisonment in  the  State's  Prison. 
Judgments: 

Judgment  on  Verdict  for  Plaintiff  in 
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Assumpait     Casey     Covenant     and 

Trespass; 
Judgment     on    Verdiet    Subject     to 

Opinion  of  Coart. 
Limitation  ov  Aotions: 
Verdict  for  PlaintUf  on  Plea  of  »tat. 

ute  of  Limitations,  Action  Did  Mot 

Aecrne; 
Verdict  for  Defendant  on    Plea    of 

Actio  Non  Aecrevit  in  Assumpsit; 
Verdict  for  Plaintiff  on  Plea  of  stat- 
ute of  Limitations,  Did  Promise. 
Special  iKTBaaoaATOBixs  to  Jintiss: 
Form  of  Verdict  on  fecial  Interrog- 

atories. 
Tbndbs  : 
Verdict   for   Defendant   on   Plea   of 

Tender  in  Part,  Non-assumpeit  in 

Part. 

L    GeneraL 

A.  Postea  on  Verdiet  for  Plainiif  on 

Flea  of  Non^Assumpnt, 
(After  entrj  of  tlie  order  for  trial 
proceed   thus):     Afterwards,    that    is 
to  say,  on  the  day  and  at  the  place  last 
above  mentioned,  before  ,  es- 

quire, one  of  the  circuit  judges  of  the 
state  of  ,  according  to  the  form 

of  the  statute  in  such  case  made  and 
provided,  *  come  as  well  the  above 
named  plaintiff  as  the  above  named 
defendant,  by  their  reepective  attor- 
neys above  mentioned;  and  the  jurors 
of  the  jury,  summoned  to  try  the  eaid 
issue,  being  called  also  come;  who,  to 
speak  the  truth  of  the  matters  above 
contained,  being  chosen,  tried  and 
sworn,  say  upon  their  oath,  *  that  the 
said  defendant  did  undertake  and  prom- 
ise, in  manner  and  form  as  the  said 
plain  tiff  hath  above  complained  against 
him;  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the 
premises,  over  and  above  his  costs  and 
charges,  by  him  about  his  suit  in  this 
behalf  expended,  to  (five  hundred)  dol-. 
lars,  and  for  these  costs  and  charges 
to  six  cents.  Therefore,  etc.  (Here 
enter  judgment  aecording  to  the  case.) 
Burr.  App.  US,  |7^0. 

B.  Postea,   One  iMSue   for  Plaintiff, 

One  for  Defendant  in  Trespass. 
(As  in  I,  A,  to  the  last  *),  as  to  the 
first  issue  above  joined  between  the 
said  parties,  that  the  said  defendant 
is  guilty  of  the  eeveral  trespasses  laid 
to  his  charge  in  the  (first  and  second) 
counts  of  the  said  plaintiff's  declara- 
tion, in  manner  and  form  as  the  said 
plaintiff     hath     therein      complained 


against  the  said  defendant;  and  they 
assess  the  damages  of  the  said  plain- 
tiff by  reason  thereof,  over  and  above 
his  costs  and  charges  by  him  about  his 

suit  in  this  behalf  expended,  to 

dollars,  and  for  those  costs  and  charges 
to  six  cents.  And  as  to  the  last  issue 
above  joined  between  the  said  parties, 
the  jurors  aforesaid  upon  their  oath 
aforesaid,  cay,  that  the  eaid  defendant 
is  not  guilty  of  the  several  trespasses 
laid  to  his  charge  in  the  third  and 
fourth  counts  of  the  said  plaintiff's 
declaration,  in  manner  and  form  as 
the  said  plaintiff  hath  therein  com- 
plaiaed  against  him.  Burr.  App.  423, 
§804. 

C.  Postea  for  Plaintiff,  Several  Dam- 

ages as  to  Defendants, 
(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  C.  D.  is  guilty  of  tak- 
ing (state  what  part  of  the  property). 
And  the  jurors  aforesaid  upon  their 
oath  aforesaid  further  say,  that  the 
said  defendant  I.  J.  is  guilty  of  tak- 
ing (state  what  part),  and  they  assess 
the  damages  of  the  said  plaintiff  by 
reason  of  the  premises,  over  and  above 
his  eoets  and  charges  by  him  about  his 
suit  in  this  behalf  expended  against  the 
said  defendant  0.  D.  at  (two  hundred) 
dollars,  and  against  the  said  defend- 
ant I.  J.  at  (&ty)  dollara,  etc.  Burr. 
App.  424,  §806;   Qro.  Oar.  54. 

D.  Postea    in    Trespass    Where  De- 

fendant Is  Found  Guilty  and 
Another  Is  Aquitted, 
(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  C.  D.  is  guilty  of  the 
trespass  (or  the  several  trespasses), 
above  laid  to  his  charge,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  him;  and  they  as- 
sess, the  damages  of  the  said  plaintiff 
by  reason  thereof,  over  and  above  his 
costs  and  chargee  by  him  about  his  suit 

in  this  behalf  expended,   to  

doUars,  and  for  those  costs  and  charges 
to  six  cents.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid  do  further 
say,  that  the  said  defendant  K.  L.  is 
not  guilty  of  the  trespass  (or  several 
trespasses)  above  laid  to  his  charge, 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  complained  against  him. 
Burr.  App.  424,  1805;  Archb.  Forms^ 
148. 

E.  Postea  for  Plaintiff  on  Several  Is- 

sues. 
(As  in  I,  A,  to  the  last  *),  as  to  the 
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first  issue  above  joined  between  the 
parties  aforesaid,  that  the  said  defend- 
ant is  guilty  of  the  several  treBpasses 
above  laid  to  his  charge,  in  manner 
and  form  as  the  said  plaintiff  hath 
above  complained  against  him;  and  as 
to  the  last  issue  above  joined  between 
the  parties  aforesaid,  the  jurors  afore- 
said, upon  their  oath  aforesaid,  say 
that  the  said  defendant,  at  the  above 
mentioned  time,  when,  ete.^  of  his 
own  wrong,  and  without  any  such 
cause  as  he,  the  said  defendant,  hath 
above  in  that  behalf  alleged,  assault- 
ed, beat,  bruised,  woun&d  and  ill- 
treated  the  said  plaintiff,  in  manner 
and  form  as  the  snid  plaintiff  hath 
above  complained  against  him;  and  thdy 
assess  the  damages,  etc.  Burr.  App. 
423,  1803. 

P.    Postea  on  Verdict  far  One  Plain' 

tiff. 
(As  in  ordinary  forms  to  and  in- 
eluding  the  words  "say  upon  their 
oath,"  and  then  as  follows):  that  as 
to  the  said  A.  B.  the  said  C.  D.  is 
guilty,  etc.,  and  as  to  the  said  W.  X. 
and  Y.  Z.  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  the  said 
0.  B.  is  not  guilty  of  the  matters  above 
laid  to  his  charge,  in  manner  and  form 
as  the  said  W.  X.  and  T.  Z.  have  above 
complained  against  him.  Burr.  App. 
&72,  11119. 

G.  Postea  on  Verdict  in  Ejectment 
of  Part  for  Plaintiff  and  Part 
for  Defendant. 
(As  in  ordinary  forms  to  and  in- 
eluding  the  words  ''say  upon  their 
oathj''  and  then  as  follows):  as  to 
(describe  the  part  accurately),  parcel 
of  the  premises  above  mentioned,  that 
the  said  O.  B.  is  guilty,  etc.  And  as  to 
the  residue  of  the  premises  above  men- 
tioned, the  jurors  aioreisaid,  upon  their 
oath  aforesaid,  say  that  the  said  C.  B. 
is  not  guilty  of  the  matters  above  laid 
to  his  charge,  in  manner  and  form  as 
the  said  A.  B.  hath  above  complained 
against  him.    Burr.  App.  572,  |1120. 

H.  Postea  on  Verdict  for  Defendant 
in  Bar, 

That  the  said  defendant  did  not  un- 
dertake or  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  him.  (If  on  plea 
of  nil  debet,  instead  of  the  last  clause, 
say,— ''that,  the  said  defendant  doth 
now  owe  to  the  said  plaintiff  the  above 
mentioned  sum  of  dollars,  or 


any  part  thereof,  in  manner  and  fom 
as  the  said  plaintiff  hath  above  eom- 
plained  against  him."  If  on  a  plea 
of  non  est  factum  in  debt,  or  covenant, 
say, — ^"that  the  said  writing  obliga- 
tory (or  as  it  may  be)  is  not  the  deed 
of  the  said  defendant,  as  the  said 
plaintiff  hath  above  in  .that  behalf  al- 
leged." If  on  plea  of  not  guilty  ia 
trespass,  say-— "that  the  said  defend- 
ant is  not  guilty  of  the  several  tres- 
passes above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him." 
If  on  not  guilty  in  case  or  trover,  say, 
"that  the  said  defendant  is  not  guilty 
of  the  premises  above  laid  to  his 
charge,  in  manner  and  form  as  the  said 
plaintiff  hath  above  complained  against 
him," — or  otherwise,  according  to  pos- 
tea.   Burr.  App.  172,  |320. 

I.  Postea  for  Plaintiff,  Plea  of  NtU 
Tiel  Becord. 

(As  in  I,  A,  to  the  last  *),  that  there 
is  such  a  record  of  the  said  judgment 

remaining  in  the  said  court 

before  the  aforesaid  justices  thereof, 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  that  behalf  alleged: 
and  they  assess  the  damages,  ete. 
Burr.  App.  421,  {794. 

J.    Default  at  Trial,  Inquegi  Taken. 

(As  in  I,  A,  to  the  first  *),  comes 
the  above  named  plaintiff,  by  his  at- 
torney above  mentioned,  and  the  above 
named  defendant,  although  solemnly 
required,  comes  not,  but  makes  default; 
therefore  let  the  jurors  of  the  jury  be 
taken  against  him,  by  his  default:  and 
the  jurors  of  the  jury,  summoned  to 
try  the  said  issue,  being  called  also 
come;  who,  to  speak  the  truth  of  the 
matters  above  eontained,  being  chosen, 
tried  and  sworn,  say,  upon  their  oath, 
etc.  (as  in  1/  A^  to  the  end).  Borr. 
App.  418,  |7«1. 

K.  Postea  for  Plaintiff;  One  De- 
fendant in  Default. 

(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  C.  D.,  did  undertake  and 
promise  in  manner  and  form  as  the  said 
plaintiff  hath  above  complained  against 
him;  and  they  assess  the  damages  of 
the  said  plaintiff  by  reason  of  the 
premises,  as  well  against  the  said  de- 
fendant 0.  B.,  as  against  the  above 
named  defendant  I.  J.,  over  and  above 
his  costs  and  charges  by  him  about  his 
suit,  etc.  (as  in  I,  A,  to  the  end). 
Burr.  App.  420,  {788. 
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n.    In  AscRimpfllt. 

A.  Fostea,  One  Issue  for  Plaintiff, 
One  for  Defendant,  in  Assump' 
9it. 
(As  in  ly  A,  to  the  last  *),  as  to  the 
first  issue  above  joined  between  the 
said  parties,  that  (the  said  defendant 
did  undertake  and  promise,  in  manner 
aud  form  as  the  said  plaintiff  hath 
above  in  the  first  and  second  eounts  of 
tlie  said  declaration  complained  agaiuBt 
him) ;  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the  not 
performing  the  promises  and  undertak- 
ings above  mentioned,  over  and  above 
his  costs  and  charges,  by  him  about 
his  suit  in  this    behalf    expended,   to 

dollars,   and  for   those   eosti 

and  charges  to  six  cents.  And  as  to 
the  last  issue  above  joined  between 
the  said  parties,  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say,  that 
(the  said  defendant  did  not  within  six 
years  next  before  the  exhibiting  of  the 
bill  of  him,  the  said  plaintiff,  in  this 
behalf)  (or  before  the  commencement 
of  this  suit),  undertake  or  promise,  in 
manner  and  form  as  the  said  plaintiff 
hath  above,  in  the  third,  fourth  and 
fifth  counts  of  the  said  declaration, 
complained  against  him:  (stating  the 
verdict  of  the  jury  upon  each  issue 
separately,  in  the  negative  or  affirma- 
tive of  the  pleading  which  concludes 
to  the  country,  according  as  it  is 
pleaded  by  the  plaintiff  or  defendant) 
Burr.  App.  420,  §787;  Archb.  Forms, 
147. 

B.    Postea  for  Defendant  on  Plea  of 
Non-Aesumpsit. 

(After  the  entry  of  the  order  for 
trial,  proceed  as  follows):  Afterwards, 
that  is  to  say,  on  the  day  and  at  the 
place    last    above    mentioned,   before 

,  esquire,  one  of  the 

circuit  judges  of  the  state  of  New 
York,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, come  as  well  the  above  named 
plaintiff,  as  the  above  named  defend- 
ant, by  their  respective  attorneys 
above  mentioned;  and  the  jurors 
of  the  jury,  summoned  to  try  the 
said  issue,  being  called,  also  come; 
who,  to  speak  the  truth  of  the  matters 
above  contained,  being  chosen,  tried 
and  sworn,  say  upon  their  oath,  *  that 
the  said  defendant  did  not  undertake 
or  promise,  in  manner  and  form  as  the 
said  plaintiff  hath    above    complained 


against   him.     Therefore,    etc.      enter 
the    proper  .  judgment.)       Burr.     App. 

425,  {809. 

C.    Postea  for  Defendant  on  Plea  of 

N on- Assumpsit,  Default  hy  One 

Defendant. 

(As  in  II,  B,  to  the  *),  that  the  said 

defendant  0.  D.  did  not  undertake  or 

promise,   in   manner   and   form   as   the 

said  plaintiff   hath    above    complained 

against   him;   and   hereupon    the    said 

jurors   are    discharged   from    inquiring 

against  the  said  defendant  I.  J.,  what 

damages    the    said    plaintiff    hath    sus- 

'tained  by  reason  of  the  premises  above 

mentioned.    Therefore,  etc.    Burr.  App. 

426,  §815;  Till.  Forms,  179. 

m.    Debt. 
A.    Postea  for  Plaintiff,  Plea  of  Non 

Est  Factum  in  Debt, 
(As  in  I,  A,  to  the  last  *),  that  the 
above  mentioned  writing  obligatory  is 
the  Seed  of  the  said  defendant,  as  the 
said  plaintiff  hath  above  in  that  behalf, 
alleged;  and  they  assess  the  damages 
of  the  said  plaintiff  on  occasion  of  the 
detaining  the  above  debt,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit,  in  this  behalf  expended, 
to  (six  cents),  and  for  those  costs  and 
charges  to  six  cents.  Burr.  App.  420, 
789. 


B.  Postea  for  Plaintiff,  Plea  of  Non 
Est  Factum  in  Debt,  Default 
at  Trial,  Inquest  Taken. 

(As  in  I,  A,  to  the  first  *),  comes  the 
above  named  plaintiff  by  his  attorney 
above  mentioned,  and  the  above  named 
defendant,  although  solemnly  required, 
coines  not,  but  makes  default;  there- 
fore-let  the  jurors  of  the  jury  be  taken 
against  him  by  his  default:  and  the 
jurors  of  the  jury  summoned  to  try  the 
said(  issue,  being  called  also  come,  who, 
to  speak  the  truth  of  the  matters  above 
contained,  being  chosen,  tried  and 
sworn,  say  upon  their  oath,  that,  etc. 
3urr.   App.   421,    |790. 

O.  Postea  for  Plaintiff,  Non  Est 
Factum  in  Debt,  Breaches  As- 
signed, 

(As  in  I,  A,  to  the  last  *),  that  the 
above  mentioned  writing  obligatory  is 
the  deed  of  the  said  defendant,  as  the 
said  plaintiff  hath  above  in  that  behalf 
alleged,  and  they  assess,  etc.  (as  in 
in,  A);  and  as  to  the  breaches  by  the 
said  plaintiff  above  assigned,  the  jur- 
ors aforesaid  upon  their  oath  aforesaid^ 
say  that  (the  said  defendant  did  noty 
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nor  would,  etc.,  following  the  language 
of  the  breaches  which  they  find  for  tbe 
plaintiff),  and  that  the  said  plaintiff 
should  recover  his  damages  therefor; 
and  they  assess  the  damages  of  the 
said  plaintiff,  by  reason  of  the  said 
bneeches  above  assigned,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit  in  this  behalf  expend- 
ed,  to  dollars.      Burr.    App. 

421,  §701. 

D.  Postea   for  Defendant,    Plea    of 

Nil  Debet. 
'   (As  in  n,  B,  to  the  *),  that  the  said 
defendant   doth    not    owe    to    the  said 
plaintiff  the  above  mentioned  sum  of 

dollars,  -or  any  part  thereof, 

in  manner  and  form  as  the  said  plain- 
tiff hath  above  complained  against 
him.    Burr.  App.  427,  §817. 

E.  Postea  for    Defendant,    Plea  of 

Non  Eat  Factum, 
(As  in  n,  B,  to  the  ♦),  thtt  the 
above  mentioned  writing  obligatory  is 
not  the  deed  of  the  said  -defendant,  as 
the  said  plaintiff  hath  above  in  that 
behalf  alleged.  Therefore,  etc.  Burr. 
App.  427,  §816. 

F.  Postea    for    Defendant,    Plea  of 

NtU  Tiel  Record  in  Debt. 
(As  in  n,  B,  to  the  •),  that  there 
is  not  any  record  of  the  said  supposed 
recovery  in  the  said  declaration  men- 
tioned, remaining  in  the  (supreme 
court  of  judicature)  aforesaid,  before 
the  aforesaid  justices  thereof  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above,  in  his  said  declaration  alleged. 
Therefore,  etc.     Burr.  App.  427,  §818. 

IV.    Oorenaat. 

A.  Postea  for  Plaintiff  on  Plea  of 
Non  Est  Factum  in  Covenant. 

(As  in  I,  A,  to  the  last  *),  that  tbe 
indenture,  (or  articles  of  agreement, 
or  as  the  instrument  declared  on,  may 
be),  above  mentioned,  is  the  deed  of 
the  said  defendant,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged;  (where  breaches 
have  been  assigned,  continue  thus): 
and  as  to  the  breaches  by  the  said 
plaintiff,  above  assigned,  the  jurors 
aforesaid,  upon  their  oath  aforesaid, 
say,  that  (the  said  defendant  did  not 
nor  would,  etc.,  following  the  language 
of  the  breaches  which  they  find  for  the 
plaintiff),  and  that  the  said  plaintiff 
should  recover  his  damages  therefor); 
and  they  assess  the  damages  of  the  said 
plaintiff  by  reason  of  the  premises  (or 


''of  the  breaches  of  covenant  abord 
assigned''),  over  and  above  his  costs 
and  charges,  by  him  about  his  suit  in 
this  behalf  expended,  to  dol- 
lars, and  for  those  costs  and  eharges, 
to  six  cents.    Burr.  App.  422,  {796. 

B.  Postea  for  Defendant  on  Plea  of 
Non  Est  Factum  in  Covenant, 

(As  in  II,  B,  to  the  •),  that  tho 
above  mentioned  indenture  (or  articles 
of  agreement,  etc.),  is  not  the  deed  of 
the  said  defendant,  as  the  said  plain- 
tiff hath  above  in  that  behalf  alleged. 
Burr.  App.  427,  §819. 

V.    Trespass. 

A.  Postea  for  Plaintiff  on  Plea  of 

Not  Guilty  in  Trespass. 
(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  is  guilty  of  the  several 
trespasses  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him; 
and  they  assess  the  damages  of  the  said 
plaintiff,  by  reason  thereof,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit  in  this  behalf  expended, 

to. dollars,  and  for  those  costs 

and  charges  to  six  cents.  Burr.  A]^ 
423,  §801. 

B.  Postea  for    Defendant,   Piea    of 

Not  Guilty, 
(As  in  II,  B,  to  the  *),  that  the  said 
defendant  is  not  guilty  of  the  several 
trespasses  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him. 
Burr.  App.  428,  §822. 

VI..  Poatea  for  Defendant  on  Flea  of 
Kot  Guilty  in  Gaae. 

(After  the  entry  of  the  order  for 
trial,  proceed  as  follows): 

Afterwards,  that  is  to  say,  on  the 
day  and  at  the  place  last  above  men- 
tioned,   before 


quire,  one  of  the  circuit  judges  of  the 
state  of  New  York,  according  to  tho 
form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  above 
named  plaintiff,  as  the  above  named 
defendant,  by  their  respective  attor- 
neys above  mentioned;  and  the  jurors 
of  the  jury  summoned  to  try  the  said 
issue,  being  called,  also  come;  who,  to 
speak  the  truth  of  the  matters  above 
contained,  being  chosen,  tried  and 
sworn,  say  upon  their  oath,  •  that  the 
said  defendant  is  not  guiltv  of  the 
premises  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff 
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h&ih  above    eomplained    against  bim. 
Burr.  App.  428,  §824. 

VH.  Postea  for  Plaintiff  as  to  One 
Defendant  Not  Gnilty  In  Trover. 
(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  is  guilty  of  the  prem- 
ises above  laid  to  his  charge,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above  eomplained  against  him;  and 
they  assess  the  damages  of  the  said 
plaintiff,  by  reason  thereof,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit  in  this  behalf  expended, 
to  ^— —  dollars,  and  for  those  costs 
and  charges  to  six  cents.  Burr.  App. 
424,  §807. 

VnL    BeiAerin. 

A.  Postea  for  Plainiif,  Plea  of  Nan 
Detinet  in  Beplevin  (a). 

(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  *  doth  detain  the  goods 
and  chattels  in  the  declaration  of  the 
said  plaintiff  mentioned  and  set  forth; 
and  they  assess  the  damages  which  the 
said  plaintiff  hath  sustained,  by  reason 
of  the  said  unjust  detention  above 
mentioned,  over  and  above  his  costs 
and  charges,  by  him  about  his  suit  in 
this  behalf  expended,  to  dol- 
lars, and  for  those  costs  and  charges 
to  six  cents.  And  they  assess  the 
value  of  the  goods  and  chattels  in  the 
said  declaration  above  specified,  to 
dollars.    Burr.  App.  422,  §800. 

Postea  for  Defendant  on  Plea  of  Non 
Cepit  (6). 
(As  in  II,  B,  to  the  *),  that  the  said 
defendant  did  not  take  the  above  men- 
tioned goods  and  chattels,  in  manner 
and  form  as  the  said  plaintiff  hath 
above  complained  against  him.  Burr. 
App.  427,  §820. 

B.  Postea  for  Defendant  on  AB" 
sessment  of  Damages  in  Me* 
plevin, 

(As  in  I,  A,  to  the  words  "tried  and 
Bworn,  * '  and  then  as  follows) :  evidence 
was  given  to  them  thereupon  by  the 
above  named  plaintiff,  which  being  in- 
sufficient to  maintain  the  said  issue  on 
his  part,  and  the  said  plaintiff  being 
th.ereupon  solemnly  called  to  produce 
further  evidence  to  support  and  main* 
tain  the  said  action,  the  said  plaintiff 
comes  not,  but  makes  default,  nor  doth 
he  further  prosecute  his  suit  against 
the  said  defendant. 

Whereupon  the  said  jury,  at  the 
prayer  of  the  above  named  defendant, 
did,  on  their  said  oaths,  inquire  con- 


cerning the  value  of  the  said  goods  and 
chattels,  and  the  damages  sustained  by 
the  defendant  by  reason  of  the  deten- 
tion thereof;  and  having  so  inquired, 
do  now  here  upon  their  oaths  say,  that 
the  value  of  the  said  gooda  and  chat- 
tels is  — —  dollars,  and  that  the 
defendant  hath  sustained  damages  by 
reason  of  the  detention  thereof,  over 
and  above  his  costs  and  charges  by 
him  about  his  defense  in  this  behalf 

expended,   to  dollars.     Burr. 

App.  428,  §827a.  Bee  Yates'  Forms  774. 
774. 

IZ.    EJeetment 

A.  Postea  in  Ejectment,  Verdict  for 

Plaintiff, 
Afterwards,  that  is  to  say,  etc.  (as 
in  ordinary  posteas,  to  and  includfing 
the  words  "say  upon  their  oath,"  and 
then  as  follows):  that  the  said  C.  D. 
is  guilty  of  unlawfully  withholding  the 
above  described  premises  from  the  said 

A.  B.  and  that  the  said  A.  B.  is  well 
entitled  to  hold  the  same  in  fee  (or 
for  his  own  life,  or  for  the  life  of  one 

B.  S.,  or  for  a  term  of  years,  etc.,  as 
in  the  declaration*),  as  the  said  A.  B. 
hath  above  complained  against  him ;  and 
they  assess  the  damages  of  the  said  A. 
B.,  by  reason  of  the  matters  aforesaid, 
over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf 
expended,  to  six  cents;  and  for  those 
costs  and  eharges  to  six  eents.  There- 
fore,   etc.,     (judgment).      Burr.    App. 

572,  §1117. 

B.  Verdict  for  the  Defendant. 

(As  in  ordinary  forms,  to  and  in- 
eluding  the  words,  "say  upon  their 
oath,"  and  then  as  followe):  that  the 
said  C.  D.  is  not  guilty  of  the  matters 
above  laid  to  his  charge^  in  manner 
and  form  as  the  said  A.  B.  hath  above 
complained   against    him.     Burr.    App. 

573,  {1122. 

Z.    Speeial  Verdict   aa   Prepared  for 

Settlements 
Afterwards,  that  is  to  say,  on  the 

Monday  of  May,  in  the  year  one 

thousand  eight  hundred  and  ■,  at 


in  the  city  of 
-,   esquire,    one  of  the 


the 

before 

circuit  judges  of  the  state  of  Kew 
York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
come  as  well  the  within  named  plain- 
tiff as  the  within  named  defendant,  by 
their  respective  attorneys  within  men- 
tioned; and  the  jurors  of  the  jury  sum- 
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moned  to  try  the  said  issne,  being 
called  also  come;  who,  to  speak  the 
truth  of  the  matters  within  contained 
being  chosen,  tried  and  sworn,  say 
upon  their  oath,  that,  etc.,  (here  state 
the  facts  found  by  the  jury,  and  not 
the    evidence    of    those    facts,   thus): 

That  on  the  day  of  

in  the  year  one  X  Y.,  duly 

made  and  published  his  last  will  and 
testament,  in  the  manner  and  form  re- 
quired by  law  for  passing  real  estate, 
and  which  was  duly  attested  according 
to  law,  whereby  among  other  things 
he  devised  to  (stating  the  particulars). 

And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  say,  that 
the  said  X.  Y.,  afterwards,  on,  etc., 
died  without  altering  or  revoking  his 
said  will. 

And  the  jurors  aforesaid  upon  their 
oaths  aforesaid,  do  further  say,  that, 
etc.  (stating  all  the  facts  consecu- 
tively; and  then  conclude  as  follows): 

But  whether  or  not,  upon  the  vhole 
matter  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  found,  the  said 
defendant  is  guilty  of  the  matters 
within  laid  to  his  charge  (or  did  prom- 
ise and  undertake,  or  did  seal  and  de- 
liver the  bond  or  obligation  within 
mentioned  (or  whatever  else  may  be 
in  issue,  pursuing  the  words  of  the 
issue),  the  jurors  aforesaid  are  alto- 
gether ignorant,  and  thereupon  pray 
the  advice  of  the  said  supreme  court 
of  judicature,  before  the  aforesaid 
justices  thereof;  and  if,  upon  the  whole 
matters  aforesaid,  it  shall  seem  to  the 
said  court,  that  the  said  defendant  is 
guilty  of  unlawfully'  withholding  the 
within  described  premises  from  the  said 
plaintiff  (or  whatever  the  affirmative 
of  the  issue  may  be),  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid 
say,  that  the  said  defendant  is  guilty 
thereof,  in  manner  and  form  as  the 
said  plaintiff  hath  within  thereof  com- 
plained against  him  (again  stating  the 
utlirmativc  of  the  issue),  and  in  that 
case,  they  assess  the  damages  of  the 
said  plaintiff,  by  reason  of  the  mat- 
ters aforesaid,  besides  his  costs  and 
charges  by  him  about  his  suit  in  that 

behalf   expended,   to   dollars, 

and  for  those  costs  and  charges  to  six 
cents.  But  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said 
court  that  the  said,  defendant  is  not 
guilty  of  the  matters  aforesaid  (stat- 
ing the  negative  of  the  issue),  then  the 


jurors  aforesaid,  upon  their  oath  afore- 
said say,  that  the  said  defendant  is 
not  guilty  thereof,  in  manner  and  form 
as  he  hath  within  in  pleading  alleged 
(repeating  the  negative  of  the  issue). 
Burr.  App.  4&6,  J991;  TilL  Forms  606; 
Yates'  Forms,  95. 

XL     Special    Anawen^    With   Oenanl 
Verdict. 

''That  the  said  Amadeoa  T.  Moraa, 
by  reason  of  his  infancy,  did  not  under- 
take and  promise  in  manner  and  form 
as  the  said  plaintiff  hath  in  his  dec- 
laration in  this  cause  complained 
against  him;  and  the  jurors  aforesaid, 
on  their  said  oaths  aforesaid,  farther 
say  that  the  said  defendant  Louis  N. 
Moran  did  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff 
hath  in  this  cause  complained  against 
him;  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the  non- 
performing  of  the  promises  and  under- 
takings mentioned,  over  and  above  his 
costs  and  charges,  at  the  sum  of 
$9,273.86. 

"The  attorney  for  the  said  plaintiff, 
having  submitted  in  writing  two  spe- 
cial questions  to  be  answered  by  the 
jury,  the  jury  return  answers  to  such 
questions,  which  questions  and  answers 
are  as  follows: 

"  'Q.  Do  you  find  defendants  were 
partners  as  Moran  Brothers  f  To 
which  question  the  jury  answer,  'Yes.' 

"  'Q.  Was  A.  T.  Moran  an  infant 
at  the  time  of  the  undertakings  and 
promises  set  forth  in  plaintiff's  declar- 
ation f  To  which  question  the  jury 
answer,  'Yes.'  " 

Bethel  v.  Linn,  63  Mich.  464,  30  N. 
W.  84. 

xn.    Under  Ck>de. 

A,  Entry  of  Verdict  Upon  a  Single 

Issue  in  an  Action  for  the  Be- 

covery  of  Money  Only. 

This  action   being   brought   to   trial 

before  a.  jury,  they  find  a  verdict  for 

the  plaintiff,  and  assess  the  amount  of 

his   recovery  at  dollars    (or, 

find  a  verdict  for  the  defendant).     2 
Abb.  Forms  462. 

B.  Verdict  in  Favor  of  Defendant  on 

CotmtercUnm. 
This  action  being,  brought  to  trial 
before  a  jury,  they  find  a  verdict  for 
the  plaintiff  upon  the  first  issue,  and 
for  the  defendant  upon  the  second  is- 
sue, and  assess  the  amount  of  the  de- 
fendant's    counterclaim,    beyond    the 
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dollars.  ^ 


plaintiff's  claim,  at  

Abb.  Forms  462. 

C.  Verdict   in   an   Action   for  Land 

{Ejectment). 
l^his  action  being  brought  to  trial 
before  a  jury,  they  find  a  verdict  upon 
all  the  issues  of  fact  in  favor  of  the 
plaintiff,  for  the  premises  claimed  in 
the  complaint  (or,  if  for  a  part  only, 
describe  the  land;  or,  for  one  equal 
undivided  half  of  the  premises,  etc.), 
to  hold  in  fee  (or  otherwise,  specifying 
the  nature  of  the  tenure);  and  they 
assess  the  plaintiff's  damages,  by  rea- 
son of  the  withholding  of  the  same,  at 
dollars.    2  Abb.  Forms  463. 

D.  Verdict  Subject  to  the  Opinion  of 

the  Court, 

This  action  having  been  brought  to 

trial  before  a  jury,  they  find  a  verdict 

upon   all  the   issues   of  fact  in  favor 

of  the  plaintiff,  and  assess  the  amount 

of  his  recovery  at dollars  (or 

otherwise  state  the  finding,  as  the  ease 
may  be)  subject  to  the  opinion  of  the 
court,  at  a  general  term,  upon  the 
questions  of  law.     2  Abb.  Forms  463. 

VEBIFZOATION. 

X    VerificatioiiB»  12&5 

A.  Common  Form,  1255 

B.  By  Officer  of  Corporation,  1255 

C.  By  One  of  Several  Persons,  1255 

D.  By   Two   Parties  Not   United  %n 

Interest,  1256 

E.  By  Attorney,  Party  Not  in  Coun- 

ty, 1256 

F.  By  Attorney,  Absent  Corporation, 

1256 

G.  By  Agent  or  Attorney,  Facts  With- 

in Personal  Knowledge,  1256 
H.    By  Agent  or  Attorney,  Action  or 

Defense  on  Written  Instrument, 

1256. 
L     Jurat  to  Bill,  Answer  or  A^idavit, 

1257 

(TBOSS-BEFEBENCES:  • 
Apmtbalty: 
Jurat,    Libel    Signed   hy   libelant's 

Proctor; 
Jurat,  Libel  Signed  by  Attomey  in 
Fact. 
Agreed  Case: 
Verification. 
Bills  of  Particulibs: 

Verification. 
Guardian  Ad  Litbh: 
Petition  for  Guardian  Ad  Litem  of 
Infant  Plaintiff  Over  Fourteen. 


PETinOKS: 

Verification  of  Petition. 
Befebbnobs: 

Verification   of    Plaintiff's    Schedule 
of  Acconnt. 
Revivor: 
Verification  of  Petition  by  Receiver 
or  Assignee  To  Revive  Action. 

I.    VeriflcatlonB. 
A.     Verification,  Common  Form, 

A.  B.,  the  plaintiff  (or,  defendant) 
above  named,  being  duly  sworn,  says 
that  the  foregoing  complaint  (or.  an- 
swer) is  true,  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  be  believes  it  to 
be  true). 

(Jurat.)  (Signature.) 

1  Abb.  Forme  121. 

B,  Verification  by  Officer  of  Corpora' 

tion, 
(Venue.) 

A.  B.,  being  duly  sworn,  says,  that 
he  is  president  of  the  com- 
pany, plaintiffs  (or  defendants)  above 
named,  and  that  the  foregoing  com- 
plaint is  true  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true).  Deponent  further  says,  that 
the  reason  why  the  verification  is  not 
made  by  the  plaintiffs  is  that,  they  are 
a  corporation;  that  this  deponent  is 
an  officer  of  the  same,  to-wit,  presi- 
dent, and  that  his  knowledge  is  de- 
rived from  having  witnessed  the  trans- 
actions mentioned  in  the  complaint  (or, 
from  the  admissions  of  the  defendant, 
or,  other  eources  of  personal  -knowl- 
edge, and  where  a  portion  or  all  of 
the  material  allegations  are  on  informa- 
tion and  belief,  may  add,  or  substi- 
tute, the  following  clause:  that  the 
grounds  of  his  belief  are  information 
communicated  to  him  by  the  agents  of 
said  corporation,  or,  other  sources  of 
information). 
(Jurat.)                              (Signature.) 

1  Abb.  Forms  122. 

C    Verification    by    One    of    Several 
Persons  United  in  Interest,  and 
Pleading   Together, 
(Venue.) 

A.  B.,  one  of  the  plaintiffs  (or  de- 
fendants) above  named,  being  duly 
sworn,  eays  that  he  is  acquainted  with 
the  facts  stated  in  the  foregoing  com- 
plidnt  (or  answer);  that  the  same  in 
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true  to  Ms  own  knowledge  (exeept  as 
to  those  matters  therein  stated  on  in- 
formation and  belief,  and  as  to  those 
matters  he  believes  it  to  be  trae). 
(Jurat.)  (Stgnature.) 

1  Abb.  Forms  123. 

D.  Verification  by  Two  Parties  Ijfot 

United  in  Interest,  But  Plead- 
ing  Together, 
(Venue.) 

A.  B.  and  C.  D.,  the  plaintiffs  (or 
the  defendants)  above  named,  being 
severMly  duly  sworn,  say  each  for  him- 
self that  the  foregoing  complaint  (or 
answer)  is  true  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true). 
(Jurat.)  (Signature.) 

1  Abb*  Forms  123. 

E.  Verification    by    Attorney,    When 

the  Party  Is  Not   Within   the 
County, 
(Venue.) 

A.  B.,  being  duly  sworn,  says  that 
he  is  the  attorney  (or  one  of  the  at- 
torneys) of  the  plaintiff  in  this  action; 
that  the  foregoing  complaint  is  true 
to  his  own  knowledge  (except  as  to 
those  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true).  De- 
ponent further  says,  that  the  reason 
the  verification  is  not  made  by  said 
plaintiff  is  that  he  is  not  'within  the 
county  of ,  which  ie  the  coun- 
ty where  deponent  resides;*  and  that 
this  deponent's  knowledge  is  derived 
from  the  possession  of  the  notes  in 
suit,  and  ^m  the  admissions  of  the 
defendant  to  this  deponent  (or  other 
sources  of  personal  knowledge,  if  aay. 
Where  a  portion  or  all  the  material  i^ 
legations  are  on  information  and  belief, 
add  or  substitute  the  foUowingclanseec 
That  the  grounds  of  his  belief  are  in- 
formation received  from  the  lettere  of 
the  plaintiff,  or,  from  M .  N.  of  ■  "  ■  ", 
the  agent  of  the  plaintiff,  or,  other 
sources  of  information). 
(Jurat.)  (Sigaatuie.) 

1  Abb.  Forms  124. 

F.  Verification  by^  Attorney,    Where 

Absent  Defendant   Is   Corpora 

tion. 
(Venue  and  commeneement.) 
That     he    is    the    attorney,   of    the 

bank,  plaintiffs  in  the  above 

action;  that  the  foregioiitg  complaiilt  is 


true  to  his  own  knowledge  (except  as 
to  those  matters  therein  stated  on  in- 
formation andr  belief,  and  as  to  those 
matters  he  believes  it  to  be  true).  And 
he  further  says,  that  the  said  plain- 
tiffs are  a'  corporation,  incorporated 
and     transacting     their     business     at 

,  in  the  state  of ,  and 

not  established  or  transacting  their 
business  in  the  county  in  which  de- 
ponent resides,  neither  do  any  of  their 
officers  reside  in  said  county,  but  re- 
side in  said  state  of ,  which  is 

the  reason  why  this  affidavit  was  not 
made  by  the  plaintiffs.  (Continue  as 
above,  from  the  *.)     1  Abb.  Forms  125. 

G.  Verification  by  Agent  or  Attorney, 
Where  Material  Allegations  Are 
Within  His  Personal  Knowl- 
edge. 

(Venue.) 

A.  B.,  being  dnly  sworn,  says,  that 
he  is  the  agent  (or,  attorney,  or,  one 
of,  etc.)  for  the  plaintiff  (or  defend- 
ant) in  this  action,  that  the  foregoing 
complaint  (or  answer)  is  true  to  his 
own  knowledge,  except  as  to  those  mat- 
ters therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true.  Deponent  further 
saye,  that  the  reason  why  the  verifica- 
tion is  not  made  by  the  plaintiff  (or 
defendant),  is  that  all  the  material  al- 
legations of  said  complaint  (or  answer) 
are  within  the  personal  knowledge  of 
this  deponent;  and  that  his  knowledge 
is  derived  from  the  admissions  of  the 
defendant  to  this  deponent  (or,  other 
sources  of  personal  knowledge). 
(Jurat.)  (Signature.) 

1  Abb.  Forms  126. 

H.  Verification  by  Agent  or  Attor- 
ney, When  Action  or  Defense 
Is  Founded  on  Written  InstrU' 
ment  for  Payment  of  Money 
Only,  Which  Is  in  Sis  Posses- 
sion, 
(Venue.) 

A.  B.,  being  duly  sworn,  says  that 
h»  is  the  a^t  oi  the  plaintiff  in 
this  action,  for  the  purpose  of  collect- 
ing'- tWsh  deitAnd  sued-  in-  the  complatat 
(or,  the  general  agent  of  the  {Mntiff 
in  this  city,  or,  the  attorney,  or,  one 
of  the  attorneys  for  the  plaintUf  in 
this  action);  that  the  foregoing  com- 
plaint (or,  answer)  is  true  to  his  own 
knowledge,  except  as  to  those  matters 
thisreia  statsd*  on  intsnSation  and  be- 
lief, and  88  ta  thbso  iMtters  ha  be- 
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lieves  it  to  be  true.  Deponent  further 
BBiyB,  that  the  reason  why  the  verifica- 
tion is  not  made  by  the  plaintiff  (or, 
defendant)  is  that  the  action  (or,  de- 
fense) is  founded  upon  a  written  in- 
strument for  the  payment  of  money 
only,  and  such  instrument  is  in  tho 
possession  of  deponent,  and  that  his 
knowledge  is  derived  from  said  instru- 
ment, and  also  from  the  admissions  of 
the  plaintiff  to  this  deponent  (or,  also 
from  having  witnessed  the  execution 
and  delivery  of  the  same,  or,  other 
sources  of  personal  knowledge,  if  any. 
Where  a  portion  or  all  of  the  material 
allegations  are  on  information  and  be- 
lief, add  or  substitute  the  following 
clause:  that  the  grounds  of  his  belief 
are  the  statements  of  the  plaintiff  to 
this  deponent,  or,  other  sources  of  in- 
formation). 

(Jurat.)  (Signature.) 

1  Abb.  Forms  125. 

I.    Jurats    to    Bill,   Answer    or   Affi- 
'    davit, 
(Common    form.)       Commonwealth    of 

Massachusetts,  Essex  county,  ss. 

On    this  day  of    , 

before  me  personally  appeared  A. 
B.,  and  made  oath  that  he  has 
read  the  above  bill  (or  answer  or 
affidavit),  subscribed  by  him  (or  has 
heard  it  read),  and  knows  the  contents 
thereof,  and  that  the  same  is  true,  of 
his  own  knowledge,  except  as  to  mat- 
ters which  are  therein  stated  to  be 
on  his  information  and  belief,  and  as 
to  those  matters  he  believes  them  to 
be  true. 

J.   C.  P.,  master  in   chancery 
(or  justice  of  the  peace). 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2187. 


VIEW  BY  JUBY. 

Order  Directing  View  hy  Jury. 

"Whereas  it  appears  to  the  court 
that  it  is  proper  and  necessary  that 
the  jury  should  view  certain  places 
represented  on  the  diagram  used  in  this 
case^  marked  'Map  of  Bead  from  Julian 
to  house  of  J.  J.  Bush,  San  Diego  Coun- 
ty, by  C.  J.  Fox,  1884,'  hereinafter 
specified:  It  is  ordered,  that  the  jury 
be  conducted  in  a  body,  in  custody  of 
the  sheriff,  to  such  plaees,  and  that 
the  witness  Valentine  show  to  said 
jury  the  following  plaees,  viz.:  1.  The 
hotel  in  Julian;  2.  The  blacksmith's 
ahop;  3.    The  stable  near  said  black- 


emith  shop;  4.  The  road  traveled  by 
the  witness  and  John  Ivey  the  day  of 
the  killing  of  John  Ivey,  when  they 
left  Julian;  5.  The  place*  where  he 
(Valentine)  wag  when  he  first  saw  the 
defendant,  J.  J.  Bush,  after  leaving 
Julian  on  the  day  of  the  killing;  6. 
The  place  where  he  (Valentine)  saw 
him  at  the  two  times  before  men- 
tioned; 8.  The  place  where  the  killing 
of  John  Ivey  took  place;  9.  The  rock 
near  by  marked  on  said  map;  10.  The 
trail  going  to  the  house  of  J.  J.  Bush 
from  the  Julian  road;  and  that  said 
sheriff  return  said  jury  into  court  with- 
out  unnecessary  delay. 

**It  is  ordered  that  the  interpreter, 
William  Lyons,  heretofore  sworn  as 
such  in  this  case,  accompany  the  wit- 
ness  Valentine,  and  that  a  copy  of  this 
order  be  furnished  said  sheriff,  and  be 
interpreted  to  said  witness  Valentine, 
so  that  he  may  be  enabled  to  point  out 
the  said  places."  People  v.  Bush,  68 
Cal.  623,  10  Pac.  169. 

Note. — ^Reversed  because  the  prisoner 
was  not  present  at  the  view.  It  was 
also  suggested  that  the  judge  and  coun- 
sel for  prisoner  should  be  present. 

WAIVEB. 

CROSS-REFERENCES: 

Bills  and  Notes: 
Complaint  on  Bill,  Demand  and  No* 
tice  Excused  by  Waiver. 
Insurance  : 
Replication,  Waiver  by  Defendant  of 
Conditions. 
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I.  Declaration  by  WarehoiiBemen  for 

Storing  CkXMla^  12€7 

II.  Complaints,  1258 

A.  Against  Warehouseman,  Injury  to 

Goods  hy  Neglect,  1258 

B.  Against  Warehouseman  for  Loss, 

1258 

C.  For  Not  Taking  Care  of  and  Ue- 

turning,  1258 

D.  For  Refusal  To  Deliver,  1259 

E.  For  Not  Forwarding  Goods,  1259 

L    Declarai^on  by  WarelioiiBeittaa  for 
Storing  Ooods. 
For  that  whereas  the  said  defendant 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year  of  our  Lord 


at 


of 


in    the   county 


',  was  indebted  to  the  said 
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L    Declarations. 

A.    Declaration  for  Breach    of    Cov' 
enant  of  Good  Title, 

For  that  whereas,  in  the  lifetime  of 
the  said  E.  P.,  to-wit,  on,  etc.,  at,  etc. 
(venue)  by  a  certain  indenture  made 
between  one  G.  H.  and  I.  K.  his  wife, 
the  said  defendant,  and  D.  E.  of  the 
first  part,  one  I.  L.  of  the  second  part, 
and  the  said  E.  F.  of  the  third  part, 
one  part  of  which  said  indenture, 
sealed,  etc.  (profert),  the  said  G.  H. 
and  I.  K,  his  wife,  defendant,  and  D. 
B.  for  the  consideration  therein  men- 
tioned, did  grant  and  release  to  the 
said  E.  F,  (in  his  actual  possession 
then  being,  by  virtue  of  a  certain  bar 
gain  and  sale  to  him  thereof  made  hj 
the  said  G.  H.  and  I.  K.  his  wife,  de- 
fendant, and  D.  B..  in  consideration 
of  08.  apiece,  by  indenture  bearing  date 
the  day  next  before  the  date  of  the  said 
indenture  brought  into  court  for  one 
whole  year,  and  by  virtue  of  the  stat- 
ute made  for  transferring  uses  into 
possession),  and  to  his  heirs  and  as- 
signs, certain  messuages,  tenements, 
and  lands,  with  the  appurtenances, 
commonly  called  or  known,  etc.,  sit- 
uate, etc.,  and  all  other  the  messuages^ 
tenements,  lands,  hereditaments,  and 
premises  whatsoever,  of  them  the  said 
G.  H.  and  I.  K.  his  wife,  defendant, 
and  D.  B.  or  any  or  either  of  them 
situate  and  beilig,  etc.,  together  with 
all  and  .singular  the  houses,  outhouses, 
etc.,  hereditaments,  and  premises  what- 
soever, to  the  said  messuages,  lands, 
tenements,  and  hereditaments,  and 
premises  thereby  granted  or  released, 
or  thereby  meant,  mentioned,  or  in- 
tended so  to  be,  belonging  or  in  any- 
wise appertaining  to  the  same,  then, 
or  at  any  time  or  times  theretofore 
usually  held^  used,  occupied,  enjoyed 
or  accepted,  reputed  or  known,  or  tak- 
en for  part,  parcel,  or  member  thereof, 
or  as  belonging  thereto,  to  have  and 
to  hold  the  said  premises,  with  their 
and  every  of  their  appurtenances,  nnto 
and  to  the  use  of  the  said  E.  F.,  his 
heirs  and  assigns  forever;  and  the  said 
defendant  did,  by  the  said  indenture 
now  brought  into  court  here,  for  him- 
self, his  heirs,  executors,  and  admin- 
istrators, covenant,  promise  and  agree, 
to  and  with  the  said  E.  F.,  his  heirs 
and  assigns,  adiongst  other  things,  in 
manner  following,  that  is  to  say;  that 
the  said  E.  F.,  his  heirs  and  assigns, 
should  and  might,  from  time  to  time, 


and  at  all  times  forever  thereafter, 
peaceably  and  quietly  enter  into,  have, 
hold,  use,  occupy,  possess,  and  enjoy 
all  and  singular  the  said  purchased 
hereditaments  and  premises^  therein  be- 
fore mentioned  to  be  thereby  granted 
and  released  as  aforesaid,  or "^  meant  or 
intended  so  to  be,  and  every  part  and 
parcel  thereof,  with  the  appurtenances, 
and  the  rents,  issues,  and  profits  there- 
of, and  of  every  part  thereof,  should 
and  might,  from  time  to  time,  and  at 
all  times  thereafter,  have,  receive,  and 
take,  to  and  for  his  and  their  use  and 
benefit,  without  the  lawful  let,  suit, 
trouble,  claim  or  demand,  entry,  evic- 
tion, ejection,  molestation,  hindranee^ 
interruption,  or  disturbance,  whatsoever, 
of  or  by  the  said  G.  H.  and  I.  K.  his 
wife,  defendant,  and  D.  B.  or  any  of 
either  of  their  heirs  or  assigns,  or  for 
or  by  any  other  person  or  persons 
whatsoever;  and  that  free  and  clear, 
and  freely  and  clearly,  and  absolutely 
acquitted,  exonerated,  released  and  dis- 
charged, or  otherwise  by  the  said  C.  H. 
and  L  K.  his  wife,  defendant,  and  D.  B. 
and  each  of  them,  and  their  and  each 
of  their  heirs,  executors,  and  admin- 
istrators,  well  and  sufficiently  saved,  de- 
fended, and  kept  harmless  and  indem- 
nified of,  from,  and  against  all  and  all 
manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  mortgages,  set- 
tlements, jointures,  dowers,  right  and 
title  of  dower,  thirds  at  common  law, 
entries,  uses,  tenements,  wills,  legacies, 
statutes  merchant,  and  of  the  stapl^ 
recognizances,  judgments,  executions, 
elegits,  extents,  rents,  arrears  of  rent, 
annuities,  sums  of  money,  yearly  pay- 
ments, forfeitures,  re-entries,  cause  and 
causes  of  forfeiture  and  re-entry,  debts 
upon  bonds,  and  of  record,  debts  due 
to  the  king's  majesty,  and  of,  from 
and  against  all  other  estates,  titles, 
troubles,  charges,  and  incumbrances 
whatsoever,  save  and  exeept  the  chief 
rent  issuing  .out  of  or  payable  for 
the  said  premises  to  the  lord  or  lords, 
fee  or  fees  of  the  same^  if  any  siieh 
should  be;  as  by  the  said  indenture, 
relation  being  thereunto  had,  may  more 
fully  appear.  And  the  said  plaintiS 
farther  says,  that  the  said  E.  F.  ia  hi» 
lifetime,  and  the  said  plaintiff  from  tbe 
time  of  the  death  of  the  said  £.  F« 
(Plaintiff's  general  performance.  Atbt- 
ment  of  defendant's  general  non-per> 
formance.)  The  said  plaintiff  in  fact 
saith,  that  he  the  said  plaintiff,  so  be- 
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ing  the  heir  of  the  said  B.  F.  as  afore- 
said, hath  not  been  permitted,  neither 
hath  he  been  able,  from  time  to  time, 
and  at  all  times,  from  the  death  of 
the  said  £}.  F.  peaceably  and  quietly  to 
have,  hold,  nse^  occupy,  possess,  and 
enjoy  the  said  hereditaments  and  prem- 
ises in  the  said  indenture  mentioned, 
and  thereby  intended  to  be  granted  and 
released,  or  any  part  thereof,  nor  hath 
he  been  permitted  or  been  able  from 
time  to  time,  and  at  all  times  since 
the  death  of  the  said  E.  F.  to  have,  re- 
ceive, and  take  the  rents,  issues  and 
profits  of  the  said  premises,  to  and  for 
his  own  proper  use  and  benefit,  with- 
out lawful  let,  suit,  trouble,  entry,  evic- 
tion, and  ejection  of  any  person,  but 
on  the  contrary  thereof,  after  the 
death  of  the  said  E.  F.  one  M.  H., 
his  widow,  who,  at  the  time  of  making 
the  said  indenture  thereinbefore  set 
forth,  and  continually  from  thence  un- 
til and  at  the  time  of  the  eviction, 
ejection,  and  expulsion  hereinafter  men- 
tioned, had,  and  who  still  hath,  lawful 
right  and  title  to  the  said  premises, 
with  the  appurtenances,  did  enter  into 
the  same,  in  and  upon  the  possession 
of  the  said  tenements,  and  ejected,  ex- 
.pelled  and  removed  the  said  plaintiff, 
against  the  will  of  the  said  plaintiff, 
by  due  process  of  law,  from  the  pos- 
session and  occupation  of  all  and 
every  the  premises,  with  the  appur* 
tenances,  and  every  part  thereof,  and 
kept  and  held  out,  and  still  keeps  and 
holds  out  to  him  the  said  plaintiff,  so 
thereof  expelled  from  his  possession  and 
occupation  thereof,  to-wit,  at,  etc.,  con- 
trary to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  cov- 
enant of  the  said  defendant,  so  by 
him  made  in  that  behalf  as  aforesaid; 
by  reason  of  all  which  said  premises 
the  said  plaintiff  hath  not  only  entire- 
ly lost  and  been  deprived  of  the  said 
messuage,  tenement,  and  land,  with  the 
appurtenances,  in  the  said  indenture 
particularly  mentioned,  and  of  divers 
large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to* 
wit,  ete.,  by  him  the  said  plaintiff, 
laia  out  and  expended  in  and  upon  the 
said  premises,  in  repairing,  amending, 
and  improving  the  same,  but  hath  also 
been  obliged  to  pay  the  costs  and 
charges  sustained  by  the  said  M.  H., 
widow,  in  prosecuting  a  certain  action 
of  ejectment  for  the  recovery  thereof, 
which   amounted  to  a  large    sum    of 


money,  to-wtt,  et(S«,  &tid  h4th  beet  fur^ 
ther  compelled  and  obliged  to  sustain 
and  undergo,  and  hath  actually  sus' 
tained  and  undergone  the  payment  of 
diveri  large  sums  of  money,  amounting 

in  the  whole  to  £ in  and  about 

the  endeavoring  to  defend  such  action 
of  ejectment,  towit,  at,  etc.  (venue) 
aforesaid.    And  so,  ete. 

And  so,  the  plaintiff  in  fact  saith, 
that  the  said  defendant  (although*  often 
requested  so  to  do)  hath  not  kept  the 
said  covenant  so  by  him  made  as  afore* 
said,  but  hath  broken  the  same,  and 
to  keep  the  same  with  the  said  plain- 
tiff hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  re- 
fuse, to  the  damage  of  the  said  plain- 
tiff   of    £ ,    and    therefore    he 

brings  his  suit,  etc.    2  Chit.  PI.  546. 

B.  Declaration  on  Warranty  of  Horse, 
(Title  and  commencemeht.)  For  that 
whereas  heretofore,  to-wit,  on,  etc.,  at, 
etc.,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  buy 
of  him,  the  said  defendant,  a  certain 
horse,  at  and  for  a  certain  price  or  sum 
of  money,  to-wit,  the  sum  of  • 

dollars,  to  be  therefore  paid  by  him, 
the  said  plaintiff,  he,  the  said  defendr 
ant,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
that  the  said  horse  then  was  sound. 
And  the  said  plaintiff  avers,  that  he, 
confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  did  after 
wards,  to-wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  buy  the  said  horse  of 
the  said  defendant,  and  then  and  there 
paid  him  for  the  same,  the  said  sum 

of  dollars;    nevertheless,   the 

said  defendant  did  not  perform  or  re- 
gard his  said  promise  and  undertaking, 
so  by  him  made  as  aforesaid,  but  de- 
ceived and  defrauded  the  said  plaintiff 
in  this,  to-wit,  that  the  said  horse,  at 
the  time  of  the  making  of  the  said 
promise  and  undertaking  of  the  said 
defendant,  was  not  sound,  but  on  the 
contrary  thereof,  was  at  that  time  un- 
sound, whereby  the  said  horse  became 
and  was  of  no  use  or  value  to  the  said 
plaintiff,  and  he,  the  said  plaintiff,  hath 
been  put  to  great  charges  and  expenses 
of  his  moneys,  in  and  about  the  feed- 
ing, keeping,  and  taking  care  of  the 
said  horse,  in  the  whole  amounting  to 
a  large  sum  of  money,  to-wit,  the  sum 

of dollars,   to-wit,   at,    etc^ 

aforesaid. 
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(Second  eonnt.)  And  whereu  also, 
afterwards,  to-wit,  on,  etc.,  aforesaid, 
at,  etc.,  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  de- 
fendant, had  then  and  there  bonght  of 
him,  the  said  defendant,  a  certain 
other  horse,  at  and  for  a  certain  other 
price,  or  sum  of  money  then  and  there 
agreed  upon  between  him,  the  said 
plaintiff,  and  the  said  defendant,  he, 
the  said  defendant,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  that  the  said  last  mentioned 
horse,  at  the  time  of  the  said  sale  there- 
of was  sound;  nevertheless,  the  said  de- 
fendant (as  in  the  first  count),  in  this, 
to-wit,  that  the  said  last  mentioned 
horse,  at  the  time  of  the  said  sale 
thereof  was  not  sound,  whereby  the 
same  horse  then  and  there  became, 
etc.  (As  in  the  first  count,  and  add 
counts  for  horse-keep,  if  there  were 
any  contract  to  that  effect,  and  the 
money  counts.)  Burr.  App.  264,  |527: 
2  Chit.  PI.  279. 

C.    Declaration  far  False  Warranty  of 
Horse. 

For  that  whereas  the  said  plaintiff, 
heretofore,  to-wit,  on,  etc.,  at,  etc.,  at 
the  special  instance  and  request  of  the 
said  defendant,  bargained  with  the  said 
defendant  to  buy  of  him,  the  said  de- 
fendant, a  certain  horse,  at  and  for  a 
certain  price  or  sum  of  money,  to-wit, 
the  sum  of  two  hundred  dollars,  and 
the  said  defendant  by  then  and  there 
falsely  and  fraudulently  warranting  the 
said  horse  to  be  sound  and  quiet  in 
harness,  then  and  there  sold  the  said 
horse  to  the  said  plaintiff,  for  the  said 
sum  of  two  hundred  dollars,  then  and 
there  paid  by  the  said  plaintiff,  to  the 
said  defendant  for  the  same;  whereas 
in  truth,  and  in  fact,  the  said  horse 
was,  at  the  time  of  the  said  warranty 
and  saje  thereof,  unsteady,  restive  and 
ungovernable  in  harness,  and  hath,  from 
thence  hitherto,  so  remained  and  con- 
tinued; and  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  by 
means  of  the  premises  on  the  day  and 
year  aforesaid,  at,  etc.,  falsely  and 
fraudulently  deceived  him,  the  said 
plaintiff,  on  the  sale  of  the  said  horse 
as  aforesaid,  and  thereby  the  said  horse^ 
afterwards,  to-wit,  on,  etc.,  not  only 
became  of  no  use  or  value  to  the  said 
plaintiff,  but  also  then  and  there  great- 
ly kicked,  hurt,  injured  and  spoiled 
a  certain  horse  of  him  the  said  plaintiff 


of  great  raliie,  to-wit,  of  the  Talne  of 
one  hundred  dollars,  and  thereby  also 
the  said  plaintiff  was  then  and  there 
put  to  great  expense  of  his  moneys,  in 
the  whole  amounting  to  a  large  sum  of 
money,  to-wit,  the  sum  of  one  hun- 
dred dollars,  in  and  about  the  feeding, 
and  taking  care  of  and  selling  and  dis- 
posing of  the  said  horse,  to-wit,  at,  etc., 
aforesaid* 

And  whereas  also,  the  said  plaintiff 
heretofore,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.,  aforesaid,  bargained 
with  the  said  defendant  to  buy  of  him 
the  said  defendant  a  certain  other  horse, 
and  the  said  defendant  by  then  and 
there^  falsely  warranting  the  said  last 
mentioned  horse  to  be  sound,  falsely 
and  fraudulently  induced  the  said  plain- 
tiff then  and  there  to  buy,  an&  the  said 
plaintiff  did  then  and  there  buy  of 
him,  the  said  defendant,  the  said  last 
mentioned  horse  for  a  certain  other 
large  sum  of  money,  to-wit,  tbe  sum 
of  two  hundred  dollars,  whereas  in 
truth  and  fact,  the  said  last  mentioned 
horse  at  the  time  of  the  said  last  men- 
tioned warranty  and  sale  was  not  sound, 
but  then  was,  and  thence  hitherto  hath 
been,  and  still  is,  unsound,  and  of  no 
use  or  value  to  the  said  plaintiff,  to- 
wit,  at,  etc.,  aforesaid.  And  so  the 
said  plaintiff  saith,  that  the  said  de- 
fendant falsely  and  fraudulently  de- 
ceived him,  the  said  plaintiff  on  the  sale 
of  the  said  last  mentioned  horse  as 
aforesaid,  to-wit,  at,  etc.,  aforesaid. 
(Conclusion  in  usual  form.)  Burr.  App. 
312,  1581;  2  Chit.  PL  680. 

ZL    Cknnplaints. 

A.    Complaint   on   Covenant   Against 
Incumbrances  on  Beal  Property. 

L     That    on    the   day    of 


,  18        y  the  defendant   (and 

M.,  his  wife),  for  a  valuable  considera- 
tion, by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  the  town 

of   '.   county   of  *    (or 

otherwise  briefly  designate  the  property, 
and 'the  estate  therein  conveyed). 

n.  That  said  deed  contained  a 
covenant  on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (eopv 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance,  as  in  II, 
B,  to  the  t). 

III.    That  at  the  time  of  the  mak 
ing  and  delivery  of  said  deed  the  prem- 
ises were  not  free  from  all  incumbrance, 
but  *  on  the  contrary  were  subject  to 
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the  (ineboate)  right  of  dower  of  one 
M.  N.,  wife  (or  widow)  of  one  O.  N, 
the  former  owner  of  the  premises. 

TV.  And  for  a  farther  breach  the 
plaintiff  alleges,  that  on  the  — -^-^— 
day  of ,  18 ,  one  O.  P.  re- 
covered a  judgment    in    the    

eourt,  at  ,  against  the  defend- 


ant, for  the  snm  of 


dollars, 


which  judgment  was,  on  the 

day  of  f  18 ,  docketed   in 

said  county  of  (the  place  where  the 
premises  are  situated) ,  and  which  judg- 
ment, at  the  time  of  the  execution  and 
delivery  of  the  deed,  remained  unpaid 
and  unsatisfied  of  record. 

V.  And  for  a  further  breach,  the 
plaintiff  alleges,  that  at  the  time  of 
the  execution  and  delivery  of  said  deed 
the  premises  were  subject  to  a  tax 
theretofore  djuly  assessed,  charged,  and 
levied  upon  the  said  premises  by  the 

said  city  of  ,  and  the  officers 

thereof,  of  the  sum  of  dol- 
lars, and  which  tax  w»s  then  remain- 
ing due  and  unpaid,  and  was  at  the 
time  of  the  delivery  of  said  deed  a 
lien  and  incumbrance  by  law  upon  the 
said  premises. 

VI.  That  by  reason  thereof  this 
plaintiff  was  obliged  to  pay,  and  did, 

on    the    day    of  , 

18 ,  pay  the  sum  of  dol- 
lars in  extinguishing  the  right  of  dower 
(or,  the  lien  of  the  judgment,  or,  the 
tax,  or  all  of  them)  aforesaid.  1  Abb. 
Forms  340. 

B.  Complaint  on  Covenant,  Convey- 
ance To  Be  Subject  to  Specified 
Incumbrance. 

L     (As  in  preceding  form.) 

n.  That  by  said  deed  the  premises 
eonveyed  were  described  as  being  sub- 
ject, nevertheless,  to  the  payment  of 
a  certain  mortgage  (or  other  incum- 
brance, describing  it  by  date,  n^me  of 
parties,  amount,  and  the  place  of  rec- 
ord, as  in  the  deed),  and  no  other 
grants,  titles,  charges,  estates,  judg- 
ments, taxes,  assessments,  or  incum- 
brances were  mentioned  or  specified  in 
said  deed,  as  existing  upon,  or  affect- 
ing, or  incumbering  said  premises  or 
the  title  thereto. 

III.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  by 
which  he,  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  covenanted 
and  agreed  to  and  with  the  plaintiff, 
his  heirs  and  assigns,  that  the  said 
premises  then    were   free,    clear,    dis- 


charged, and  unincumbered  of  and  from 
all  other  and  former  grants,  titles, 
charges,  estates,  judgments^  taxes,  as- 
sessments, and  incumbrances  of  what 
nature  or  kind  soever,  t  except'  as 
above;  meaning,  except  the  mortgage 
aforementioned  (or  set  forth  a  copy  of 
the  covenant,  as  in  preceding  form). 

IV.  That  at  the  time  of  the  making 
and  delivery  of  the  said  deed,  the  prem- 
ises were  not  free  from  all  incum- 
brances other  than  the  mortgage  there- 
in excepted,  but  (continue  as  in  pre- 
ceding form,  from  the  *).  1  Abb.  Forms 
342. 

C.    Complaint  on  a  Covenant  for  Quid 
Enjoyment, 


I.     That    on    the 


day    of 

,   IS ,   the   defendant    (and 

lif.,  his  wife),  for  a  valuable  considera- 
tion, by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  the  town 

of   ,    county    of (or 

otherwise  briefly  designate  the  proper- 
ty and  the  estate  therein  conveyed). 

n.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (cop^ 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance!  as  in  the 
preceding  form,  to  the  t). 

ni.  That  the  plaintiff  has  not  been 
permitted  peaceably  to  occupy  and  en- 
joy said  premises,  or  to  receive  the 
rents  and   profits  thereof;   but  on   the 

contrary,     on    the    day    of 

f  18 ,   one  M.   N.,   who  at 

the  time  of  making  said  deed,  and 
continually  from  thence,  until  the  time 
of  the  eviction  hereinafter  mentioned, 
was  the  lawful  owner  '(or,  lawfully  en- 
titled to  possession)  of  said  premises, 
entered  into  the  same,  and  ejected  and 
removed  the  plaintiff  by  due  process 
of  law,  from  the  possession  and  occu- 
pation of  the  same  (or  if  only  a  part, 
designate  what  part),  with  the  appur- 
tenances, and  has  ever  since  kept  him 
out  of  the  same. 

rv.  That  by  reason  thereof  the 
plaintiff  has  not  only  lost  said  (part 
of  the)  premises,  but  also  the  sum  of 

dollars,  by  him  laid  out  and 

expended  in  and  upon  the  said  prem- 
ises in  repairing  and  improving  the 
same,  and  has  also  been  obliged  to  pay 

the  sum  of  dollars  costs  and 

charges  sustained  by  the  said  M.  N. 
in  prosecuting  his  action  for  the  re- 
covery thereof,  and  the  sum  of 
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dollars,  for  his  own  easts,  charges,  and 
counsel-fees  in  defending  said  action.  1 
Abb.  Forms  342. 

I>.    Complaint  on  Covenant  of  Seisin 
or  of  Power  To  Convey, 


I.     That    on    the 


day    of 

,   18 ,  the   defendant   (and 

M.,  his  wife),  for  a  valuable  consid- 
eration, by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  th«  town 

of  ,   county  of    (or 

otherwise  briefly  designate  the  property 
and  the  estate  therein,  conveyed). 

n.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance.    See  II,  B). 

rn.  That  Jit  the  time  of  the  execu- 
tion and  delivery  of  said  deed,  the 
defendant  was  not  the  true,  lawful,  and 
rightful  owner,  etc.  (negativing  the 
words  of  the  covenant). 

IV.  And  for  a  further  breach  of  the 
said  covenant,  the  plaintiff  alleges  that 
at  said  time  the  defendant  had  not  in 
himself  good  right,  full  power,  etc., 
negativing  the  words  of  the  covenant), 
whereby  plaintiff  has  sustained  damage 
dollars.    1  Abb.  Forms  343. 

E.    Complaint  on  Covenant    of    Waf' 
ranty  of  Title. 


I.     That    on    the 


day    of 


-,   18 ,  the  defendant    (and 


M.,  his  wife),  for  a  valuable  consid' 
eration,  by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  the  town 

Qf ^   county    of   (or 

otherwise  briefly  designate  the  property 
and  4he  estate 'therein,  conveyed). 

II.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant  of  warranty,  Or  allege  its 
substance.     See  II,  B).. 

m.  That  the  plaintiff  afterwards 
lawfully  entered  upon  the  premises,  and 
became   seized   thereof  accordingly. 

IV.  That  the  defendant  has  not 
warranted  and  defended  the  premises 
to  the  plaintiff;  but,  on  the  contrary,  on 

the  day  of  ,  18-- — ^ 

one  M.  N.,  who  at  the  time  of  making 
said  deed  had,  and  ever  since  until  the 
last-mentioned  day,  continued  to  have 
lawful  right  to  the  premises  by  an 
elder  and  better  title,  lawfullj"  entered 
the  premises,  and  ousted  the  plaintiff 
thereof,   and   still   lawfully   holds   him 


out  of  the  samfiy  to  his  damage  » 

dollars. 

(Or,  where  the  eviction  was  by  recov- 
ery at  law.)  IV.  That  the  defendant 
has  not  warranted  and  defended  the 
premises  to  the  plaintiff;  but,  on  the 
contrary,  one  M.  N.,  lawfully  eUiiming 
the  same  premises  by  an  elder  and  bet- 
ter   title,    afterwards,     in     an     aetion 

brought  by  him  in  the  eourty 

held  at ,  in  which  said  M.  N. 

was  plaintiff,  and  this  plaintiff  was  de- 
fendant (and  of  which  aetion  dae  no- 
tice was  given  to  the  said  defendant 
in   this  action),   did,  on   the  ■ 

day  of  J  18 ,  recover  judg- 
ment, which  was  duly  given  by  said 
court  against  this  plaintiff  for  his  seizin 
and   possession    of   the    premises,    and 

afterwards  and  on  the day  of 

■   ■  ,  18 (by  virtue  of  a  writ 

of  execution  duly  issued  thereon),  law- 
fully entered  the  premises  and  ousted 
the  plaintiff  thereof,  and  still  lawfully 
holds  out  of  the  same,  to  his  damage 
dollars.    1  Abb.  fV>rm8  344. 

F.     Coftiplaint  on  Covenant  of  Warrem* 
ty  for  Deficiency  in  Quantity, 


L     That    on    the 


day    of 

y   18 ,  the  defendant   (and 

M.,  his  wife),  for  a  valuable  eofieidera- 
tion,  by  deed  conveyed  to  the  plaintiff 
(in  fee  simple),  a  farm  in  the  town  of 

,  county  of  ,  in  said 

deed  bounded  and  described  as  fol* 
lows:    (copy  description). 

II.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance.    See  II,  B). 

m.  That  the  said  farm  contained 
only  sixty  acres  of  land,  instead  of 
ninety  acres,  as  described  and  war- 
ranted in  said  deed,  to  the  plaintiff's 

damage ■  dollars.    1  Abb.  Forms 

345. 

G.    Complaint  on  Warranty  of  Sound- 
ness of  Horse, 


I.     That    oa    the 
,  18 ,  at 


day    of 

y  the  de- 
fendant, offering  to  sell  to  the  plain- 
tiff a  certain  horse,  warranted  (and 
fraudulently  represented)  said  horse  to 
be  sound,  kind,  and  true,  and  gentle 
and  quiet  in  harness. 

II.  That  the  plaintiff,  relying  upon 
said  warranty  and  representations,  then 
and  there  purchased  said  horse,    and 
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of 


paidtothe  defendant  therefor  the  sum  said  warranty,  purchased  said  note  of 


dollars. 


III.  That  at  the  time  of  said  war- 
ranty and  sale  the  said  horse  was  un- 
sound, unkind,  and  untrue,  and  restive 
and  ungovernable  in  harness,  and  had- 
an  infectious  disease,  and  was  utterly 

worthless  (or,  and  was  worth 

dollars  less  than  the  defendant  repre- 
sented and  warranted),  and  was  known 
by  the  defendant  so  to  be;  and  that 
said  horse  still  so  remains. 

(Allege  special  damage,  if  any,  e.  g,, 
as  follows): 

rv.  That  thereafter  said  horse  in- 
fected with  said  disease  three  other 
horses  of  the  plaintiff,  of  the  value  ot 

dollars,  by  reason  whereof  one 

of  said  horses  died,  and  the  others 
were  rendered  worthless;  and  the  plain- 
tiff was  put  to  great  expense  in  the 
care  of  said  horses  and  in  attempting 
their  cure. 

Or,  thus,  IV.  That  the  plaintiff  rely- 
ing upon  the  said  warranty  of  the  said 
defendant,  afterwards  attempted  to  use 
the  said  horse  in  harness,  and  the  said 
horse  being  unsteady,  restive  and  un- 
governable in  harness,  without  the  fault 
of  the  plaintiff,  ran  away,  greatly  in- 
juring and  breaking  the  plaintiff's 
wagon,  and  greatly  injuring  and  bruis- 
ing the  plaintiff,  whereby  the  plaintiff 
became  sick,  sore,  and  lame,  and  was 
hindered  from  attending  to  his  work, 
as  a  mason,  and  was  put  to  great  ex- 
pense in  repairing  his  wagoh  and  har- 
ness, and  in  recovering  from  his  hurts. 

y.  That  by  reason  of  the  premises 
this  plaintiff  was  injured  and  misled,  to 

his  damage  dollars.     1  Abb. 

Forms  384. 

H.    Complaint  on   Warranty  of  Gen- 
uineness  of  Note  Sold, 

I.     That    on    the    day    of 

~    18 ,  at  -: ^  the  de 


the  defendant,  and  paid  him  therefor 
the  sum  of —  dollars. 

in.  That  in  truth  said  note  was 
not  made  by  said  M.  N.,  but  his  name 
was  forged  thereto. 

rv.  That  by  reason  of  the  premises 
the  plaintiff   was  injured   and   misled, 

to  his  damage  -~ dollars.    1  Abb. 

Forms  386. 

I.  Complaint  on  Warranty  of  Amount 
Due   on  Judgment  Assigned. 

I.      That     on     the    day    of 

y  18 ,  the  defendant,'  for  a 

valuable  consideration,  duly  assigned  by 
writing,  under  his  hand  (and  seal)  to 
this  plaintiff  a  judgment  which  he  had, 

on     the     day    of    , 

18 f  recovered  in  the  supreme  court, 

county  of (or,  in  the 


court),  for  the  sum  of 


dollars. 


-     -        ,  j-o ,  at  -; ^  the  de- 
fendant offering  to  pass  to  the  plain- 
tiff,  for   a    valuable     consideration,    a 
promissory    note    (describing   it,   e.   g.,\ 
thus),  for  the  sum  of dollars, 


in  a  certain  action  wherein  A.  B.,  de- 
fendant above-named,  was  the  plaintiff, 
and  one  M.  N.  was  defendant. 

II.  That  said  assignment  contained  a 
covenant  on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (copy 
of  the  covenant),  (or,  that  the  de- 
fendant did  therein  and  thereby  war- 
rant that  there  was  due  upon  said  judg- 
ment, from  said  M.  K,  the  said  sum 
of dollars,  with  interest  there- 
on from  the dav  of 

18 ).  •"  ' 

III.  That  in  truth,  at  the  time  of 
aid  assignment,  said  judgment  had  been 

paid  in  full  (or,  in  part)  to  the  de- 
fendant, and  no  part  thereof  (or,  only 

the   sum   of  dollars)    was   or 

now  is  due  thereon. 

IV.  That  by  means  of  the  premises 
this  plaintiff  was  injured  and  misled, 

to  his  damage dollars.    1  Abb. 

Fomus  393. 

J.  Complaint  for  Breach  of  Contract 
on  Warranty  of  Title  of  Chat- 
tels Sold, 

I.     That    on    the    day    of 

~  .  18 .  at  .  the  de- 


made   by    one   M.    N.,   payable   to   his 
own  order,  and  indorsed  by  him,  which 

note   bore    date    the   day   of 

9     18 ,     and     was     payable 

days  from  date  (or,  a  promis- 
sory note,  of  which  the  following  is  a 
copy:  copy  of  the  note),  then  and 
there  warranted  (and  fraudulently  rep- 
resented), the  said  note  to  have  been 
in  truth  made  by  the  said  M.  N. 
n.    That  the  plaintiff,  relying  upon 

80 


fendant  offering  to  sell  to  the  plaintiff 

for dollars,  to  be  paid  to  him 

by  this  plaintiff,  a  certain  pianoforte, 
warranted  (and  fraudulently  repre- 
sented) said  pianoforte  to  be  the  prop- 
erty of  the  defendant. 

11.  That  the  plaintiff,  relying  on  said 
warranty  (and  representations;,  pur- 
chased the  same  from  defendant,  and 
paid  him  therefor  — ^— ^  dollars. 

in.  That  in  truth  said  pianoforte 
was  then  not  the  property  of  defend* 
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ant,  but  belonged  ta  one  IL  N.,  all 
which  defendant  then  knew. 

IV.  That  thereafter  the  said  M.  N. 
sued  the  plaintiff  to  recover  possession 
of  the  same;  and  that. the  plaintiff  gave 
the  defendant  due  and  timely  notice 
of  the  commencement  of  said  action, 
and  required  him  to  defend  the  same, 
or  judgment  would  be  suffered  hy  fail- 
ure to  answer;  but  the  defendant 
neglected  to  defend  said  action,  and 
such  proceedings  were  afterwards  had 
therein  as  that  the  said  M.  N.  recov- 
ered, by  legal  process,  possession  of  said 
pianoforte  from  the  plaintiff,  with 
dollars  costs. 

V.  That  by  reason  of  the  premises 
this  plaintiff  was  misled  to  his  damage 
dollars.    1  Abb.  Forms  394. 

m.    Answers. 

A.  Answer  Breach  of  Warranty    in 

Sale. 

I.  That  the  goods  therein  men- 
tioned were  warranted  by  the  plaintiff 
to  be   (genuine  chinaware). 

II.  That  they  were  not  (genuine 
chinaware). 

III.  That,  therefore,  the  defendant, 

on  the ■ day  of ,  18- , 

and  as  soon  as  he  discovered  the  de- 
fect, returned  the  same  to  the  plain- 
tiff (or,  duly  tendered  the  same  back 
to  the  plaintiff,  and  has  ever  since  been, 
and  still  is,  willing  to  return  them).  2 
Abb.  Forms  106. 

B.  Answer,  Denial  of   Warranty. 
That  he  did  not  promise  or  represent 

to  the  plaintiff  that  any  sum  whatever 
was  due  upon  said  note  (or,  that  said 
horse  was  sound,  or  kind,  or  true,  or 
gentle,  or  quiet  in  harness),  as  alleged 
(but  that  the  plaintiff  purchased  said 
^  with  notice  (here  state  de- 
fect, if  any),  and  not  relying  on  any 
representations  of  the  defendant).  2 
Abb.  Forms  107. 

C.  Answer,  Denial  of  Breach. 

That  at  the  time  of  the  sale  men- 
tioned in  the  complaint,  said  horse  was 
sound,  etc.  (pursuing  terms  of  war- 
ranty).    2  Abb.  Forms  108. 

D.  Dental  of  Bepresentations. 

That  he  did  not  make  any  of  the  rep* 
resentations  alleged.    2  Abb.  Forms  115i 

WASTE. 
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1.  Voluntary,  1266 
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B.  Writ  of  Inquiry,  1268 

C.  Judgment  Mecord,  1268 

D.  Execution,  1268 

H.    Proceedings  in  Equity,  1268 

A.  Bill  To  Restrain,  1268 

B.  Decree  Awarding  Injunction,  1270 

C.  Decree  Staying  Waste  by  Tenants 

in  Common,  1270 

m.    Code  Proceedings,  1270 

A.  Complaints,  1270 

1.  By  Heirs  Against  JJow&ress,  U70 

2.  By  Lessor  for  Damage,  1270 

3.  By  Devisee  for  Damage,  1271 

4.  For   Forfeiture    and     SvieUon, 

1271 

B.  Denial  of  Waste,  1271 

CBOSS-BEFERENCBS: 
Ejectment: 

Petition  for  Order  To  Stay  Waste. 
Injunctions  : 

Injunction  Against  Waste  or  Alien- 
ation; 
Injunction  Against  Waste  by  Plough* 

ing  or  by  Cutting  Timber; 
Injunction  Against  Waste  in  Bespeet 

of  House  or  Ornamental  Trees; 
Injunction    Against    Removing    Fix- 
tures. 
Judgments  and  Dxcbees,  Enfobcbmknv 
OF: 

Oomplaint  by  Purchaser  at  Sheriff's 
Sale  for  Waste  Committed  Before 
Conveyance. 
Landlobd  and  Tenant: 
Complaint  by  Lessor  Against  Lessee 
for  Injunction  and  Damages. 

L    Proceedings  at  Law. 

A.    Declarations. 
1.    Declaration    in    Wa$t&,    Fohm- 
tary. 
Supreme  court.     of  — — 

term,  in  the  year,  etc.     (City  and) 

county  (of ),  ss.: 

A.  B.  was  summoned  to  answer  C.  D. 
of  a  plea  wherefore  he  has  committed 
waste  (here  pursue  the  description  in 
the  writ),  and  hereupon  the  said  C.  D., 
by  E.  F.,  his  attorney,  complains  for 
that  whereas  the  said  A.  B.  before  and 
at  the  time  of  the  committing  the 
grievances  next  hereinafter  mentioned, 
held  and  enjoyed  the  said  above  men- 
tioned dwelling  house,  farm  and  gar- 
den, with  the  appurtenances,  as  tenant 
thereof  to  him  the  said  C  D.,  under 
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and  by  virtue  of  a  certain  demise  (or 
other  instrumeBt)  to  him  the  said  A. 
B.,  thereof  made  by  the  said  C.  D.  (he 
the  said  C.  D.  being  then  and  yet  seised 
in  fee  thereof),  and  which  said  estate 
of  the  said  A.  B^  by  virtue  of  the 
said  demise,  was  for  the  term  of  (state 
the  time).  Yet  the  said  A.  B.,  con- 
triving and  wrongfully  and  unjustly 
intending  to  injure,  prejudice  and  ag- 
grieve him  the  said  G.  D.,  in  his  rever- 
sionary interest  and  estate  in  and  to 
the  said  dwelling  house,  farm  and  gar- 
den, with  the  appurtenances,  while  the 
same  were  in  the  possession  of  the  said 
A.  B.  as  tenant  thereof  to  the  said  C. 
D.)  under  and  by  virtue  of  the  said 
demise  to  the  said  A.  B.,  as  hereinbe- 
fore mentioned,  to-wit,  on,  etc.,  and  on 
divers  other  days  and  times  between 
that  day  and  the  commencement  of 
this  suit,  at,  etc.,  felled,  etc.,  divers 
trees,  to-wit,  one  hundred  beech  trees, 
one  hundred  maple  trees,  etc.,  of  great 
value,  to-wit,  of  the  value  of  one  thou- 
sand dollars,  standing,  growing  and  be- 
ing upon  the  said  farm,  and  took  and 
carried  away  the  same  and  converted 
and  disposed  thereof  to  his  own  use. 
(Other  acts  of  waste  may  be  averred, 
such  as  removing  manure,  or  over-crop- 
ping, etc.)  By  means  of  which  said 
several  grievances,  the  said  G.  D.  was 
and  is  greatly  injured  in  his  said  rever- 
sionary estate  and  interest  in  the  said 
described  premises,  with  the  appurte- 
nances, and  hath  sustained  damage  to 
the  amount  of  two  thousand  dollars, 
and  therefore  he  brings  suit,  etc. 

B.  P.,  atty.  for  plff. 

Burr.   App.   568,   |1106. 
2.    Declaration    in    Waste,    PermiS' 
give. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  letting,  or  about  it), 
at,  etc.  (venue),  in  consideration  that 
the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant, 
would  demise  and  let  to  the  said  de- 
fendant a  certain  messuage,  garden  and 
premises,  with  the  appurtenances,  sit- 
uate in  Jthe  county  of ,  to  hold 

the  same  to  the  said  defendant,  as  ten- 
ant thereof  to  the  said  plaintiff,  to-wit, 

from  the day  of then 

next,  for  one  whole  year,  and  so  from 
year  to  year,  so  long  as  the  said  plain- 
tiff and  defendant  should  respectively 
please,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff  that  he  tn« 


said  defendant  would,  during  the  con- 
tinuance of  the  said  tenancy,  keep  the 
said  messuage,  garden  and  premises, 
with  the  appurtenances,  in  good  and 
tenantable  repair,  order  and  condition. 
And  the  said  plaintiff  avers  that  he, 
confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  after- 
wards, to-wit,  on  the  day  and  year  first 
aforesaid,  at,  etc.  (venue),  aforesaid,* 
did  demise  and  let  the  said  messuage, 
garden  and  premises,  with  the  appur- 
tenances, to  the  said  defendant,  for  the 
time  and  upon  the  terms  aforesaid, 
and  that  the  said  defendant  was,  and 
continued  tenant  to  the  said  plaintiff 
of  the  said  messuage,  garden  and  prem- 
ises with  the  appurtenances,  under  and 
by  virtue  of  the  said  tenancy,  for  a 
long  space  of  time,  to-wit,  from  the 
time  01  making  his  promise  and  under- 
taking aforesaid,  until  and  upon  the 
day  of,  etc.    Nevertheless  the 


said  defendant,  not  regarding  his  said 
promise  and  undertaking,  but  contriv- 
ing and  intending  to  deceive  and  de- 
fraud the  said  pUintiff  in  this  behalf, 
did  not  nor  would,  after  the  making 
of  his  promise  and  undertaking,  and 
during  the  continuance  of  the  said  ten- 
ancy, keep  the  said  messuage,  garden 
and  premises,  with  the  appurtenances, 
in  good  and  tenantable  repair,  order 
and  condition,  according  to  his  said 
promise  and  undertaking;  but  on  the 
contrary  thereof,  he  the  said  defend- 
ant, after  the  making  of  his  said  prom- 
ise and  undertaking,  and  during  the 
continuance  of  his  said  tenancy,  to-wit, 
on  the  day  and  year  first  above  men- 
tioned, and  from  thence  until  and  upoh 
the  said,  etc.,  wrongfully  and  unjustly 
suffered  and  permitted  the  said  mes- 
suage, garden  and  premises,  with  the 
appurtenances,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  that 
time,  ruinous,  prostrate,  foul  and  in 
bad  and  untenantable  repair,  order  and 
condition,  for  want  of  good  and  need- 
ful and  necessary  repairing,  cleansing 
and  amanding  thereof.  And  after- 
wards, to-wit,  on  the  day  and  year  last 
aforesaid,  he  the  said  defendant  wrong- 
fully and  unjustly  yielded  and  deliv- 
ered up  to  the  said  plaintiff  the  said 
premises  so  ruinous,  prostrate,  broken 
down,  foul  and  in  bad  and  untenant- 
able order,  repair  and  condition  as 
aforesaid,  contrary  to  his  said  promise 
and  undertaking,  to-wit,  at,  etc. 
(venue),  aforesaid.     2  Chit.  PI.  311, 
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B.     Writ  of  Inquiry  in  Waste, 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  (city  and) 
county  of ,  greeting: 

Whereas  A.  B.,  lately  in  onr  supreme 
court  of  judicature,  before  onr  justices 
thereof,  impleaded  O.  D.  of  a  plea 
wherefore,  etc.  (here  insert  the  dec- 
laration), to  his  damage  dol- 
lars, as  he  said:  And  such  proceedings 
were  thereupon  had  in  our  said  supreme 
court,  before  our  said  justices,  that 
the  said  plaintiff  ought  to  recover  his 
damages  by  occasion  of  the  premises. 
But  because  it  is  unknown  to  our  said 
supreme  court,  before  our  said  justices, 
what  damages  the  said  plaintiff  hath 
sustained  by  reason  of  the  premises: 
Therefore  we  command  you  that  you 
go  to  the  place  wasted  as  aforesaid, 
in  the  said  declaration  described,  and 
there,  by  the  oath  of  twelve  good  and 
lawful  men  of  your  county,  you  dili- 
gently inquire  of  the  waste  done  as 
aforesaid,  and  of  the  damages  occa- 
sioned thereby;  and  that  the  inquisi- 
tion which  you  shall  thereupon  take 
you  send  to  our  said  court,  before  our 
justices  thereof,  at,  etc.,  on,  etc.  (the 
return  day),  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with 
this  writ.  Witness,  etc.  (teste  and  sig- 
nature in  the  usual  form).  Burr.  App. 
590,  S1162. 

O.    Judgment  Record  in  Waste, 

(The  record  is  made  up  in  the  same 
manner  as  in  ordinary  actions,  with 
placita,  pleadings  and  the  usual  entries 
to  judgment,  which,  if  rendered  for  the 
plaint^,  is  entered  as  follows): 

Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  treble  the  amount  of 
the  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  found,  such 

treble  amount  being  dollars; 

and  also  dollars,  for  his.  costs 

and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  court  now 
here  adjudged,  of  increase  to  the  said 
plaintiff,  and  with  his  assent;  which 
said  damages,  costs  and  charges,  in  the 
whole  amount  to  ' —  dollars.    And 

it  is  further  considered  that  the  said 
plaintiff  do  recover  against  the  said 
defendant  the  premises  aforesaid  in  the 
declaration  aforesaid  mentioned,  w4th 
the  appurtenances,  and  that  the   said 


plaintiff  have  execution  thereof,  etc. 
Burr.  App.  532,  {1056. 

I>.    Execution  in  Waste. 
The  people,   ete.,  to  the  sheriff,   etc^ 

greeting: 

Whereas,  by  the  judgment  and  con- 
sideration of  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  at, 
ete.,  it  was  adjudged  that  A.  B.  re- 
coyer,  etc.  (here  state  the  judgment 
as  in  preceding  form).  Whereof  the 
said  C.  D.  is  convicted,  as  appears  to 
us  of  record:  and  although  judgment 
be  thereof  given,  yet  execution  there- 
of remaineth  to  be  done.  Now,  there* 
fore,  we  command  you  that  of  the 
goods  and  chattels  of  the  said  C.  B. 
in  your  county,  yon  cause  to  be  made 
the  damages  aforesaid  in  form  afore- 
said adjudged.  And  if  sufficient  goods, 
etc.  (as  in  an  ordinary  fi.  fa.;  or  let  the 
writ  be  framed  like  an  ordinary  ea.  sa. 
if  necessary;  and  if  possession  of  the 
place  wasted  is  to  be  given,  add  as 
follows):  And  we  further  command 
you  that,  without  delay,  you  deliver 
to  the  said  A.  B.  possession  of  the 
said  premises  so  recovered  as  afore- 
said, with  the  appurtenances;  and  In 
what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  our  just- 
ices of  our  supreme  court  of  judica- 
ture, at,  etc.,  on,  etc.  (the  return). 
And  have  you  then  there  this  writ. 

Witness,  ete.  (teste  in  the  usual 
form). 

-■, ,  clerks. 

B.  P.,  attorney. 

Burr.  App.  520,  J1041. 

TL    Proceedings  in  Equity. 

A.    Bill  To  Restrain  Waste. 

Tour  orator  A.  B.,  of,  ete.  That 
your  orator  before  and  at  the  time  of 
making  the  indenture  hereinafter  men- 
tioned was  seized  in  his  demesne  as 
of  fee,  of  and  in  certain  tenements, 
with  the  appurtenances,  situate  at  L., 
in  the  county  of  N.,  hereinafter  par- 
ticularly described;  and  being  bo  seized, 
by  a   certain    indenture  bearing    date 

the  day  of  y  in  the 

year ,  and  made  between  your 

orator  of  the  one  part,  and  C.  D.,  of, 
etc.  (the  defendant  hereinafter  named) 
of  the  other  part,  your  orator  did  de- 
mise, lease,  set,  and  to  farm  let,  unto 
the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns,  all,  ete. 

To  hold  the  same,  with  the  appurte- 
nances, unto  the  said  (X  D.,  his  ezeea- 
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tors,  administrators  and  assigns,  from 

the day  of ,  then  last 

past,   for  the  term   of  years 

thenee  next  ensuing,  at  the  yearly  rent 

of  $ ;  and  the  said  C.  D.  did 

thereby  for  himself,  his  exeentors,  ad- 
ministrators and  assigns,  covenant, 
promise  and  agree .  with  your  orator, 
his  heirs  and  assigns,  that  he  the  said 
C.  D.,  his  executors,  administrators  or 
assigns,  would  during  the  said  term 
keep  the  said  premises  in  good  repair, 
and  manage  and  cultivate  said  farm 
and  lands  in  a  proper  husbandlike  man- 
ner, according  to  the  custom  of  the 
country  as  by  th«  said  indenture  of 
lease,  reference  being  thereunto  had, 
will  more  fully  appear.  And  your  ora- 
tor further  showeth  unto  your  honors 
that  the  said  C.  D.,  under  and  by  vir- 
tue of  the  said  indenture,  entered  upon 
the  said  demised  premises,  with  the  ap- 
purtenances, and  became,  and  was,  pos- 
sessed thereof  for  the  said  term,  so 
to  him  granted  thereof  by  your  orator 
as  aforesaid.  And  your  orator  farther 
showeth  unto  your  honors  that  at  the 
time  the  said  C.  D.  entered  upon  the 
said  premises,  the  same  were  in  good 
repair  and  condition,  and  your  orator 
hoped  the  said  C.  D.  would  so  have  kept 
the  same,  and  have  cultivated-  the  said 
lands  in  a  proper  and  husbandlike  man- 
ner, according  to  the  custom  of  the 
country,  and  that  such  part  of  the  said 
premises  as  consisted  of  ancient 
meadow  or  pasture  ground  would  have 
remained  so,  and  not  have  been 
ploughed  up,  and  converted  into  till- 
age; and  that  no  waste  would  have 
been  committed  on  the  said  premises. 
But  now  so  it  is,  may  it  please  your 
honors,  the  said  C.  D.,  combining,  ete., 
pretends  that  the  said  premises  now 
are  in  as  good  repair  as  when  he  en- 
tered in  or  to  tho  same,  and  that  he 
has  cultivated  the  said  farm  and  lands 
in  a  proper  and  husbandlike  manner, 
and  that  no  waste  has  been  committea 
by  him  thereon. 

Whereas  your  orator  charges  that  the 
said  premises  and  tho  buildings,  out- 
houses, gates,  stiles,  rails  and  fences 
were  in  a  good  and  perfect  state  and 
condition  when  the  said  G.  D.  entered 
upon  the  said  premises,  but  now  are 
very  ruinous  and  bad,  and  the  land 
very  much  deteriorated,  from  the  wil- 
ful mismanagement  and  improper  culti- 
vation thereof  by  the  said  G.  D.,  who 
has  ploughed  up  eertais  fields  called 


-,  containing  respectively 


acres,  and  has  otherwise  committed 
great  spoil,  waste  and  destruction  in, 
upon  and  about  the  said  premises;  and 
your  orator  further  charges  that  the 
said  G.  D.  ought  to  put  the  said  prem- 
ises into  the  same  condition  they  were 
in  when  he  entered  thereon,  and  to 
make  your  orator  a  reasonable  compen- 
sation for  the  waste  and  damage  done 
or  occurred  thereto;  and  that  the  said 
G.  I>.  ought  to  be  restrained,  by  the 
order  and  injunction  of  this  honorable 
court,  from  ploughing  up  the  remaining 
pasture  fields,  part  of  the  said  demised 
premises,  and  particularly  the  fields 
called and  ,  and  con- 
taining    respectively    acres, 

which  he  threatens  to  do,  .and  also  re- 
strained from  committing  any  further 
or  other  waste,  spoil  or  destruction  in 
and  about  or  to  the  said  estate  and 
premises,  or  any  part  thereof.  All 
which  actings,  etc. 

And  that  the  said  O.  D.  may  be  com- 
pelled by  the  decree  of  this  honorable 
court  to  put  the  said  premises  into  such 
repair  and  condition,  in  every  respect, 
as  far  as  circumstances  will  permit, 
as  the  same  were  in  when  he  entered 
upon  the  same,  under  and  by  virtue 
of  such  demise  as  aforesaid;  and  may 
also  be  decreed  to  make  a  reasonable 
compensation  to  your  orator  for  all 
waste  done,  committed  or  suffered  by 
him  on  the  said  premises,  and  all  dam- 
age occasioned  thereby  by  his  misman- 
agement or  neglect  (your  orator  hereby 
waiving  all  pains  and  penalties  incurred 
by  the  said  G.  D.  on  account  of  com- 
mitting waste  on  the  said  premises), 
and  that  he  may  be  decreed  to  keep 
the  said  premises  in  good  and  sufficient 
repair  and  condition  during  the  re- 
mainder of  his  interest  therein,  and  to 
manage  and  cultivate  the  said  farm 
and  lands  in  a  proper  and  husbandlike 
manner,  according  to  the  custom  of 
the  country,  and  that  he  may  be  like- 
wise  restrained,  by  the  order  and  in- 
junction of  this  honorable  court,  from 
ploughing  up  the  said  remaining  pasture 
fields,  forming  part  of  the  said  demised 
premises,    and    x^rtieolarly    the    said 

fields  called  and  ■    ^ 

and  from  committing  or  permitting  any 
further  waste  or  spoil  in,  on,  or  to 
the  said  demised  premises,  or  any  part 
thelleof.  (And  toif  general  relief.) 
May  it  please,  etc.  (End  by  praying 
an  injunction  in  the    terms    of    the 
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prayer,  and  by  praying  proeecn  of  a 
subpoena.)  3  Dan.  Ch.  PL  ft  Pr.  (Per- 
kins' ed.)   2068. 

R  Decree  Awarding  Injunction  To 
Stay  FelUng  Ornamental  Tim* 
ber  and  Other  Waste, 

This  eonrt  doth  order  that  an  injunc- 
tion be  awarded  to  restrain  the  de- 
fendant D.f  her  agents,  servants  and 
workmen,  from  cutting  down  any  tim- 
ber or  other  trees  growing  on  the 
estate  in  the  plaintiff's  bill  mentioned, 
whieii  are  planted  or  growing  thereon 
for  the  protection  or  shelter  of  the 
several  mansion  houses  belonging  to 
the  said  estate,  or  for  the  ornament 
of  the  said  houses,  or  which  grow  in 
lines,  walks,  vistas  or  otherwise,  for 
the  omamMit  of  the  said  houses,  or  of 
the  gardens  or  parks  or  pleasure 
grounds  thereunto  belonging.  And  it 
is  further  ordered  that  the  Injunction 
do  also  extend  to  restrain  the  defend- 
ant D.,  her  servants,  workmen  and 
agents,  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable 
times,  and  in  a  husbandlike  manner; 
and  likewise  from  cutting  down  sap- 
lings and  young  trees,  not  fit  to  be  cut 
as  and  for  the  purposes  of  timber; 
until,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2307;  Chamberlayne  v.  Dum- 
mer,  1  B.  C.  C.  166;  2  Seton  Dec.  (Bug. 
ed.,  1862)  891. 

Decree  Awarding  Injunction,  Trees  To 
Intercept  View, 
Or  which  were  planted  for  the  pur- 
pose of  intercepting  the  view  of  ob- 
jects intended  to  be  kept  out  of  sight 
And  also  from  committing  any  other 
spoil  or  destruction  on  the  said  estate. 
9  Dan.  Oh.  PI.  &  Pr.  (Perkins'  ed.) 
2308. 

Decree  Awarding  Injunction,  Trees  To 
Shade  or  Shelter. 
Standing  or  growing  for  ornament, 
shade  or  shelter  of  the  mansion  and 
buildings  at,  etc.,  or  any  other  houses 
or  buildings  on  the  settled  estates.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2308. 

C.  Decree  Staying  Waste  by  Tenants 
in  Common, 

This  court  doth  order  that  an  injunc- 
tion be  awarded  against  the  defendant 
A.,  to  restrain  him,  his  servants,  work- 
men and  agents,  from  cutting  down  any 
timber,  or  other  trees,  or  underwood, 
from  off  the  estates  in  the  bill  men- 
tioned at  unseasonable  times;  until, 
etc.     Z  Dan.  Ch.  PL  &  Pr.  (Perkins' 


ed.)    2809;   2   Seton   Dec.    (Bag.     ed., 
1862)  894. 

in.    CMa  Pioceed]xig& 

A.    Complaints, 

1,    Complaint     by    Heirs     Against 
Doweress  and  Her  Husband. 
L    That  one  M.  N.  was  in  his  life- 
time seized  in  fee  simple  of  lands  in 
county,  of  which  the  following 


^y  —  —  — 

described  premises  are  a  part. 

n.     ""hat    on    the  day  of 

,  18 — ,  being  so  seized,  he  died 

intestate,  leaving  the  defendant  W.  his 
widow. 

m.  That  the  defendant  W.  there- 
after entered  on  and  was  possessed  as 
her  dower  during  her  life  of  one-third 
part  of  said  lands,  to-wit,  the  follow- 
ing described  premises  (description  of 
premises). 

IV.  That  the  defendant  W.  after 
wards  intermarried  with  the  defendant 
Y.  Z.,  who  entered  an4  waa  possessed 
thereof  in  her  right. 

V.  That  the  plaintiffs  were  left  by 
the  said  M.  N.  his  only  children  and 
heirs;  and  as  such  were,  at  the  time 
of  the  committing  of  the  grievances 
hereinafter  mentioned  (and  still  are), 
entitled  to  the  reversion  in  the  aboro 
described  premises. 

VL  Allege  waste  as  in  preceding 
forms.    1  Abb.  Forms  478. 

2.  Complaint  by  Lessor  for  Dam- 
ages for  Waste, 

I.  That  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was 
(and  still  is)  the  owner  in  fee  simple 
of  the  following  described  lands  (de- 
scription of  premises). 

IL  That  at  the  time  of  the  com- 
mitting of  said  grievances  the  defend- 
ant held  and  enjoyed  the  said  premises 
as  tenant  thereof  to  the  plaintiff,  under 
and  by  virtue  of  a  demise  to  the  de- 
fendant, made  by  the  plaintiff. 

m.  That  the  defendant,  with  intent 
to  injure  the  plaintiff  in  his  reversion- 
ary interest  therein,  on  the  ■ 

day   of  ,   and   on   other   days 

thereafter,  and  before  this  action,  with- 
out authority,  cut  down  and  carried 
away  therefrom  one  thousand  beech 
trees,  one  thousand  chestnut  trees 
(etc.),  of  the  value  of  ■  dollars. 

IV.     That  during  the  same  time  he 

likewise  dug  up  and  carried  away  one 

thousand  cubic  yards  of  soil  and  herb- 

I  age,  of  the  value  of  dollars, 
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and  «onyerted  all  the  sam^  to  his  own 
nse. 

y.  That  during  the  same  time  he 
likewise  wrongfully  (or  negligently) 
set  fire  to  and  destroyed  (the  said 
building)  upon  the  premises^  and  eon* 
stituting  a  part  of  the  realty,  and 
wholly  destroyed  the  same. 

VI.  That  the  plaintiff  was  thereby 
injured  in  his  reversionary  estate  in 
the  premises  to  the  amount  of  -* 

dollars.    1  Abb.  Forms  477. 

3.    Complaint  hy  Devisee  for  Dam' 
ages  for  Waste, 

I.  That  at  the  time  of  his  death, 
one  M.  N.  was  seized  in  fee  simple  ol 
(describe  the  premises). 

II.  That  in  his  lifetime  the  said 
M.  N*.  made  and  published  his  last 
will  and  testament,  whereby  he  devised 
the   said    land   to   the   defendant,    for 

the  term  of  >  and  afterwards 

to  the  plaintiff. 

m.     That  on  the  

-,   18-^,  at  


untenant-like  or  improper  manner,  and 
ho  cultivated  and  managed  the  same 
according  to  good  husbandry  and  the 
custom  of  the  country  (or  otherwise, 
agreeing  in  substance  with  the  aver- 
ments of  breach  in  the  complaint).  2 
Abb.  Forms  128. 


— —  day   of 
ly  the  said 
M.  N.  died. 

rv.  That  the  defendant  entered  into 
possession  of  the  same,  under  the  said 
will. 

y.  Oontinue  as  in  preceding  form, 
ni  to  yi.    1  Abb.  Forms  478. 

4.    Complaint    for   Forfeiture    and 
Eviction  on  Ground  of  Waste, 

I-iy.  As  in  m,  A,  3;  or,  where  the 
defendant  is  lessee^  as  I  and  II,  in 
ni.  A,  2. 

y.      That   on   the  day    of 

,  18—,  the  defendant  com- 
mitted great   waste  on   the   said   land 

(cutting  down  apple  trees,  or 

otherwise  specify  the  acts  of  waste. 
See  in,  A,  2). 

yi.  That  the  injury  thereby  done 
to  the  said  property  is  (more  than) 
equal  to  the  value  of  the  defendant's 
unexpired  term. 

yn.  That  said  waste  was  committed 
in  malice. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  the  estate  of  the  defendant 
in  the  said  property  be  forfeited; 

2.  That    he    be    evicted   therefrom; 
5.     For    ( dollars   damages, 

and  for)  the  costs  of  this  action.  1 
Abb.  Forms  480. 

B.    Answer,  Denial  of  Waste. 

That  he  did  keep  said  premises  in 
repair,  and  he  did  not  use  them  in  an 
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n.  Complaint,  Allegation  of  Special 
Damage  From  Overflow,  1272 

m.  Complaint,  Allegation  Against  Oon^ 
tinner  of  Dam  Which  Is  Nuis- 
ance, 1272 

IV.  Complaint  Against  Erector  of  Dam 

Which     Is     Nuisance,     Seeking 
Abatement  and  Damages,  1272 

V.  Complaint  for  Erecting  Dam  Oaos- 

ing  Backwater,  1272 

VI.  Declaration  for  Damages  for  Di- 

verting Stream,  1273 

vn.  Complaint  for  Diverting  Water 
From  Plaintiff's  mnii,  1273 

vnL  Comidalnt,  Destroying  Water  for 
Irrigation  by  Mining  Operation, 
1273 

IX.  Complaint,  Interfering  With  Float* 
ing  Logi;  1274 

CROSS-BEFERENCES  : 

Loos   AND   LOGOING: 

Declaration   for  Injury  to  Mill-Dam 

by  Logs. 
Malicious  Mischief: 
Indictment   for   Malicious    Mischief, 

Gutting  Down  Biver  or  Sea  Banks; 
Indictment,  Injury  to  Dam. 

I.  Declaration  for  Damage  Caused,  by 
Continuing  Dam,  Flowing  Mea- 
dow. 

''The  plaintiff  declared,  Mn  a  plea 
of  the  case  for  that  the  plaintiff,  at 
Woodstock,  on  the  first  day  of  May, 
A.  D.  1830,  was  and  ever  since  has 
been  and  still  is  possessed  of  a  certain 
close,  being  twenty-five  acres  of 
meadow  land,  in  said  Woodstock  (de- 
scribing it),  through  which  meadow 
there  has  during  all  that  time  run, 
and  still  runs,  a  brook  called  Oil  Mill 
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Brook,  which  tuns  northwardly  by  the 
jail,  in  said  Woodstock;   yet  the  said 
Granger,    well    knowing   the    premises, 
but  contriving  and  maliciously  intend- 
ing  wrongfully   and  unjustly   to   hurt, 
injure,  and  prejudice  the  plaintiff,  and 
cause  the  water  of  said  brook  to  set 
back  and  flow  out  of  its  channel  upon 
the  said  meadow  of  the  plaintiff,  and 
cause  the  said  meadow  to  become  wet 
and  cold,  and  less  fertile  than  it  would 
otherwise  be,  and  to  destroy  the  grass 
of     the     plaintiff,     growing    and  .that 
would  grow,  upon  said  meadow,  and  to 
deprive  the  plaintiff  of  the  profits  of 
his   said  meadow,  at   said  Woodstock, 
on  the  said  1st  day  of  May,  1830,  and 
from    thence    until   the    present    time, 
hath  wrongfully  and  unjustly  kept  and 
continued,  and  caused  to  be  kept  and 
continued,   a    dam,   which   had    before 
been   wrongfully   erected,   set   up,   put 
down  and  placed  in,  over,  and  across 
the   said   brook,    northwardly,    by    and 
down    the    said    brook    from    the    said 
meadow   of   the   plaintiff;    and,   during 
all  that   time,  kept  and  caused  to  be 
kept  the  sluices  and  gates  in  said  dam 
so    shut    and    closed,    that    the    waters 
of    said   brook   were    prevented     from 
flowing   through   the   said   meadow    of 
the  plaintiff  in  the  natural  channel  of 
said  brook,  and  were  caused  to  set  back 
upon  the  said  meadow  of  the  plaintiff, 
during  all  the  time  aforesaid;  by  rea- 
son   of    all    which    doings    of   said   de- 
fendant,   and    of   said   waters   of   said 
brook  being  obstructed  in  the  manner 
aforesaid,    the    said    meadow    became, 
and,  during  all  the  time  aforesaid,  has 
been,   and  yet   is,  less   fertile  than   it 
used    to   be,    and   less   fertile   than   it 
would    otherwise    hitve   been,  and   has 
become   cold   and   wet,  and    the    good 
grass,  well  growing  and  rooted  on  the 
said   first   day   of  May,   has   died   and 
ceased  to  grow,  and  coarse  wild  grass 
has   grown  up  in  its  stead;   and  that 
he  has,  all  that  time,  sustained  great 
injury  both  in  the  quality  and  quantity 
of  the  grass,  growing  from  year  to  year 
upon  said  meadow,  all  which  is  to  the 
damage  of  the  plaintiff,  as  he  says,  the 
sum  of  five  hundred  dollars.'  "  Hutch- 
inson V.  Granger,  13  Vt.  386. 
IL    OomplBdnt,  Allegation   of   Special 
Damage  to  Plaintiff's  Land  From 
Overflow. 
Whereby  the  plaintiff's  grass,  of  the 

value  of dollars,  then  growing 

on  said  meadow,  was  spoiled,  and  his 


meadow  made  spongy,  rotten,  and  good 
for  nothing;  and  forty  lengths  of 
plaintiff's     fence,     of     the     value     of 

dollars,  have  been  taken  up 

and  carried  away.     1  Abb.  fVirms  475. 

in.  Complaint,  Allegation  Against 
Continuer  of  Dam  Wliicli  Is  Nuis- 
ance. 

That  on  or  abont  the  day 

of    ^    18 ,     the     defendant 

(erector)  conveyed  said  freehold  to  the 
defendant  (continuer),  who,  from  that 
time  ever  since,  has  been  in  possesaion 
of  said  freehold  and  dam,  and  wrong- 
fully maintains  said  nuisance;  althou^^ 
on     the    day    of    * 


IB f  and  before  this  action,  .he  was 

by  the  plaintiff  requested  to  remove 
and  abate  the  same.  1  Abb.  Forms 
475. 

IV.  Ck^mplaint  Against  Erector  of  Dam 
Which  la  a  Kulsanoe,  Seeking 
Abatement  and  Damages. 

I.  That  the  plaintiff  is,  and  at  the 
times  hereinafter  mentioned  was.  the 
owner  of  the  freehold  of  certain  lands 
in ^  with  dwelling  house  there- 
on, known  as  (designating  the  prem*' 
ises). 

n.     That  in  the  month  of  f 

18 — — ,  the  defendant  wrongfnlly  raised 
a  dam  (or,  a  pool  of  water)  upon  his 
freehold,  in  the  vicinity  of  the  plain- 
tiff's land,  whereby  the  water  was 
flowed  thereon  (or,  on  plaintiff's  free- 
hold), to  the  nuisance  of  plaintiff's  said 

freehold,  and   to  his  damage  • 

dollars. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  the  said  nuisance  be  re- 
moved. 

2.  That  the  plaintiff  recover  of  the 

defendant    dollars,    damages 

caused  thereby,  and  costs  of  this  ac- 
tion.    1  Abb.  Forms  474. 

V.  Complaint  for  Erecting  Dim  Be- 
low Oaosing  Backwater. 

L  That  at  the  times  hereioafter 
mentioned,  the  plaintiff  was  lawfully 
possessed  (or,  if  not  in  possession,  the 
owner  in  fee),  of  a  water-mill,  called  a 
grist-mill    (or  saw-mill,   or   otherwise), 

situated  upon Brook  (naming 

the  stream),  at  stating  loca- 
tion definitely,  or  stating  name  of 
mill). 

n.  That  the  plaintiff  then  had  a 
risht  to  use  and  employ  the  water  of 
said  brook,  and  to  have  the  same  flow 
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to  and  through  his  mill  in  a  convenient 
and  enstomary  manner,  according  to 
the  natural  and  usual  flow  of  said 
brook,  and  without  the  hindrance  of 
the  defendant  or  any  other  person. 

in.     That   on  the  day  of 

,  18 ,  and  on  various  days 

between   that   time   and  the  — — 

day  of ,  18 ,  the  defendant 

(knowing  the  premises,  and  intending 
to  injure  the  plaintiff)  wrongfully  erect- 
ed a  dam  and  mill  upon  the  same 
stream,  a  little  below  the  plaintiff's 
said  mill,  and  have  continued  the  same 
ever  since,  whereby  the  defendants 
cause  a  backwater,  that  hinders  a  free 
course  of  said  stream  from  the  plain- 
tiff's mill,  to  the  nuisance  of  his  mill, 
and  to  the  hindrance  of  his  business, 
to  his  damage dollars  (or  con- 
clude with  paragraph  lY).  1  Abb. 
Forms  473. 

VL  Declaration  for  Damages  for  Di- 
verting Stream. 
The  declaration  alleged  that  the 
plaintiff,  on  the  17th  day  of  October, 
1851,  was,  and  ever  since  had  been, 
lawfully  seized  and  possessed  of  a  cer- 
tain saw-mill,  situated  in  the  town  of 
Glastenbury,  near  to  a  certain  stream 
or  wafer  course  there,  and  which  said 
stream  or  water  course,  before  and  at 
the  time  of  committing  the  grievances 
mentioned,  had  been  accustomed  to  run 
and  flow,  and  of  right  had  run  and 
flowed,  and  still  of  right  ought  to  run 
and  flow,  in  great  abundance  and  plen- 
ty unto  the  said  saw-mill  of  the  plain- 
tiff, for  the  supplying  of  the  same  with 
necessary  water  for  the  working  there- 
of; yet  that  the  defendant,  well  know- 
ing the  premises,  on  the  18th  day  of 
October,  1851,  and  on  divers  other  days 
and  times  betweeh  that  day  and  the 
commencement  of  the  suit,  wrongfully 
and  unjustly  diverted  and  turned  large 
quantities  of  the  water  of  said  stream 
out  of  the  same,  and  away  from  said 
mill,  and  hindered  and  prevented  the 
water  of  the  said  stream  from  flowing 
along  its  usual  course  to  said  mill  of 
the  plaintiff,  and  from  supplying  the 
same  with  water  for  the  necessary 
working  thereof,  as  the  same  ought  to 
have  done  and  otherwise  would  have 
done;  and  that  by  reason  thereof,  the 
water  of  said  stream,  suflieient  for  the 
supplyin^r  of  the  said  mill  during  that 
time,  could  not  and  did  not  flow  to  the 
same  as  the  same  ought  to  have  done 
and  otherwiee  would  have  done;  and 


that  the  plaintiff,  for  want  of  such  suf- 
ficient water,  could  not  during  that 
time  use  his  said  mill  in  so  large,  ex- 
tensive and  beneficial  a  manner  as  he 
ought  to  have  done,  and  otherwise 
would  have  done,  but  was  thereby,  dur- 
ing all  that  time,  deprived  of  the 
use  and  enjoyment  of  aaid  mill,  and  of 
all  profit  which  he  otherwise  might  and 
would  have  made  by  the  use  of  the 
same;  to  the  damage  of  the  plaintiff, 
etc.    Wier  f>.  Covell,  29  Conn.  198. 

Vn.     Ckmiplaint  for  Diverting  Water 
From  Plaintiff's  BCllL 

I.  That  at  the  times  hereinafter 
mentioned,  the  plaintiff  was  lawfully 
possessed  (or,  if  not  in  possession,  the 
owner  in  fee)  of  a  water-mill,  called 
a  grist-mill  (or,  saw-mill,  or  other- 
wise),   situated    upon   brook 

(naming     the     stream),     at     

(stating  location  definitely,  or  stating 
name  of  mill). 

IL  That  the  plaintiff  then  had  a 
right  to  use  and  employ  the  water  of 
said  brook,  and  to  have  the  same  flow 
to  and  through  his  mill  in  a  convenient 
and  customary  manner,  according  to 
the  natural  and  usual  flow  of  said 
brook,  and  without  the  hindrance  of 
the  defendant  or  any  other  person. 

in.     That   on  the  day  of 

,  18 — — ,  and  on  various  days 

between   that   time   and   the  

day  of  ,  18 ,  the  defend- 
ant (knowing  the  premises,  and  intend- 
ing to  injure  the  plaintiff)  wrongfully 
dug  up  and  removed  the  banks  of  said 

brook  above  said  mill,  and  for 

days  diverted  the  water  (or,  a  part  of 
the  water)  thereof  from  running  to 
and  through  said  mill  (or,  built  a  dam 
across  said  brook  above  said  mill,  and 

for  days  stopped  the   water 

thereof  from  running  to  and  through 
said  mill. 

IV.  That,  by  reason  of  such  acts  of 
the  defendant,  the  plaintiff's  mill, 
which  was  able,  and  before  was  used 

to    grind   bushels   each    day, 

thereafter  and  during  the  time  afore- 
said could  only  grind bushels, 

to  the  damage  of  the  plaintiff ■ — 

dollars.     1   Abb.  I\>rms  472. 

Vm.    Complaint^  Action  To  Bestrain 
Destroying  Water  Supply  for  Ir- 
rigation by  Mining  Operations. 
'^  Plaintiff  avers,  that  he  is  a  rancher 
and  cultivator  of  the  soil;  that  he  has 
on  his  said  ranch  a  valuable  garden 
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and  orchard;  that  there  is  a  dwelling 
house  and  stable  thereon,  and  was,  a 
short  time  since,  a  good  soring  there* 
on,  the  water  of  which  was  used  for 
drinking  and  culinary  purposes;  that 
he  has  also  in  said  ranch  a  dam,  used 
for  the  purpose  of  collecting  water; 
that  there  is  also  upon  said  ranch  a 
ditch  connected  with  said  dam,  and 
which  is  supplied  with  water  from  said 
dam;  that  said  dam  and  ditch  are  used 
by  plaintiff  to  collect  and  supply  water 
for  irrigating  the  trees  and  vegetables 
on  said  ranch;  that  said  garden  and 
vegetables  and  trees  growing  thereon, 
would  be  entirely  useless  and  worth- 
less without  said  water,  and  that  said 
water  could  not  be  obtained  or  sup- 
plied without  said  dam  and  ditch. 

"Plaintiff  avers  that  he  now  has, 
and  has  had  for  some  time  past,  a 
great  many  vegetables  and  trees  grow- 
ing in  said  garden. 

"Plaintiff  further  avers,  that  a  short 
time  since,  and  while  plaintiff  was  the 
owner  of  said  land  as  aforesaid,  the  de- 
fendants commenced  mining  operations 
upon  the  ravine  and  hillside  above  the 
land  aforesaid,  south  of  and  about  one 
hundre<}  yards  from  said  garden;  that 
said  mining  is  carried  on  by  the  process 
known  as  sluicing,  and  by  means  of 
using  large  quantities  of  water  that 
said  defendants  by  mining  and  using 
large  quantities  of  water  as  afore- 
said, have  flooded  plaintiff's  premises 
aforesaid,  injuring  and  filling  up  the 
dam  aforesaid,  so  that  it  is  worthless, 
cutting  and  injuring  the  ditch  afore^ 
said,  cutting  and  injuring  the  garden 
aforesaid,  so  as  to  destroy  the  veg- 
etables and  injure  and  damage  the 
trees  thereon. 

"And  plaintiff  further  avers,  that 
said  defendants,  by  their  acts  afore- 
said, have  injured  and  destroyed  said 
spring,  and  have  rendered  the  same  en- 
tirely worthless  and  useless  to  plaintiff. 

"Plaintiff  charges  that  the  acts  of 
defendants  are  unlawful,  and  if  they 
are  permitted  to  continue'  their  acts 
aforesaid,  great  and  irreparable  Injury 
will  be  done  him.  That  they  have  al- 
ready by  their  acts  aforesaid,  done  him 
injury  and  damage  in  the  sum  of  one 
hundred  and  fifty  dollars. 

"Plaintiff  further  charges,  according 
to  his  information  and  belief,  that  said 
defendants  have  no  property  or  visible 
means  from  w^ich  an  execution  could 
be  satisfied  in  case  of  the  rendition  of 


a  judgment  against  them  in  favor  of 
plaintiff  for  the  injuries  done  and 
threatened  aforesaid. 

"Wherefore,  plaintiff  sues  and 
prays  judgment  for  said  sum  of  one 
hundred  and  fifty  dollars  damages,  and 
costs  of  suit.  And  he  further  prays 
that  a  temporary  injunction  be  issued 
against  the  defendants,  enjoining  them 
from  in  any  manner  flowing  water  up- 
on said  land  and  premises,  or  any  part 
thereof,  and  that  upon  final  hearing 
said  injunction  be  made  perpetoaL" 
Levaroni  v.  Miller,  34  CaL  231. 

DL  Ckmiidaiiit,  Aetton  for  Daaucefl 
for  Intorforiiig  With  Floattng 
Loga 

"For  that  the  plaintiffs,  on  the  first 
day  of  May,  A.  t),  1S6I,  and  on  each 
and  every  day  between  said  first  day 
of  May  and  the  day  of  the  date  of  this 
writ  (October  22,  1^1),  owned  and 
possessed  a  large  quantity,  to-wit:  five 
million  feet,  board  measure,  of  pine, 
spruce  and  hemlock  board-logs  and  tim- 
ber, which  said  logs  and  timber  they 
bad,  on  and  between  said  days,  de- 
posited in  and  upon  the  /^ndroscoggia 
Kiver,  at  Milan,  in  the  county  of  Coos, 
and  State  of  New  Hampshire,  for  the 
purpose  of  being  floated  and  driven  in 
and  upon  and  down  said  river  to  the 
steam  sawmills  of  the  plaintiffs,  sit- 
uated on  the  banks  of  said  river,  in 
said  Bethel;  and  the  plaintiffs  aver 
that  the  said  Androscoggin  River,  from 
its  rise  to  its  mouth,  to-wit,  from  the 
place  where  said  logs  and  timber  were 
deposited,  in  said  Milan,  to  the  said 
mills  in  said  Bethel,  on  said  first  day 
of  May  was,  ever  since  has  been,  and 
now  is,  a  public  highway  for  ^U  per- 
sons to  go  upon  and  navigate  with 
their  boats  and  rafts  of  timber,  and 
over  and  upon  and  down  which  to 
drive  and  fioat  their  logs,  timber  and 
lumber,  at  their  free  will  and  pleas- 
ure, and  without  any  let  or  hindranee 
whatsoever.  Yet  the  defendants,  well 
knowing  the  premises,  while  the  plain- 
tiffs so  owned  and  possessed  said  logs 
and  timber,  to-wit,  on  said  first  day  of 
May,  and  on  divers  o'ther  days  and 
times,  between  said  first  day  of  May 
and  the  day  of  the  date  of  this  writ, 
and  while  said  logs  and  timber  were 
so  landed  and  deposited  in  said  river 
for  the  purpose  aforesaid,  did,  by 
themselves,  their  agents  and  servants, 
unlawful^,    unjustly    and    wrongful^ 
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keep  and  detain  said  logs  and  timber, 
at  said  Milan,  by  meang  of  a  certain 
boom  then  and  there  constmcted  and 
bnilt  in  the  said  river,  by  the  said  de- 
fendants, whereby  the  free  navigation 
of  said  river  was  obstructed.  And  the 
plaintiffs  aver,  that  the  defendants 
thereby,  by  means  of  said  boom,  then 
and  there  so  obstructed  the  said  river, 
at  said  Milan,  as  to  render  said  river 
impassable  and  unnavigable,  and  unfit 
for  the  public  to  pass  over  and  upon 
said  river,  with  their  boats  and  rafts 
of  timber,  and  unfit  and  inconvenient 
to  float  logs  and  timber  upon  and  down 
the  same.  And  the  plaintiffs  further 
aver  that,  by  reason  of  the  aforemen- 
tioned obstruction,  their  logs  and  tim- 
ber were  detained  a'nd  kept  back  until 
after  the  rise  of  water  in  the  said 
river  had  become  unfit  and  unsuitable 
to  float  their  said  logs  and  timber,  to 
such  an  extent,  that  they,  the  plain- 
tiffs, were  compelled-  to  abandon  a 
great  portion  of  their  said  logs  and  tim- 
ber, to-wit,  one  million  feet  board 
measure,  between  said  place  of  deposit, 
in  said  Milan,  and  their  said  mills,  in 
said  Bethel.  And  the  plaintiffs  further 
declare  and  allege,  that  they  were  put 
to  a  great  expense,  to-wit,  an  expense 
of  one  dollar  for  each  and  every 
thousand  feet  board  measure,  by  reason 
of  their  detention  at  said  Milan,  caused 
by  said  boom,  built  by  the  defendants 
as  aforesaid,  in  driving  their  said  logs 
from  said  place  of  deposit  thereof,  m 
Milan,  to  their  said  mills,  in  said  Beth- 
el, over  and  above  what  they  would 
have  been  to  and  at  had  not  said  boom 
been  built.  Whereby,  and  by  force  of 
the  statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  the 
plaintiffs  to  have  and  recover  the  dam- 
age by  them  sustained  in  this  behalf, 
and  for  which  this  action  is  brought." 
Davis  V,  Winslow,  51  Me.  264. 


WEAPONS. 

I.    Indietmant  for  Oarrsdng  Concealed 

Weapon,   12.75 
n.     Indictment  for   Carry  Concealed 

Weapon  Into   Pnblio   Aagembly, 

m.     Indictment    for    Carry    Weapon 
Contrary  to  Law,  12'76 

CROSS-BEPEBENCE : 

DiSORDEBLT   CONDUCT: 

Complaint  for  Discharging  Hrearms 
in  Corporate  Limits. 


I.    Indictment  for  Carrying  Concealed 
Weapon  (a). 

''State  of  Indiana,  Warren  county,  ss. 
Warren  circuit  court,  October  term, 
1877.  The  State  of  Indiana  i*.  Isaac 
Judy.  Indictment  for  carrying  con- 
cealed weapon. 

"The  grand  jurors  of  Warren  coun- 
ty, in  the  State  of  Indiana,  good  and 
lawful  men,  duly  and  legally  empan- 
elled, sworn  and  charged  in  the  Warren 
Circuit  Court  of  said  State,  at  the 
October  term  for  the  year  1877,  to  en- 
quire into  felonies  and  certain  misde^ 
meanors  in  and  for  the  body  of  said 
county  of  Warren,  in  the  name  and  by 
the  authority  of  the  State  of  Indiana, 
on  their  oaths  do  present,  that  one 
Isaac  Judy,  late  of  said  county,  on  or 
about  the  14th  day  of  June,  A.  D. 
1877,  at  and  in  said  county  and  State 
aforesaid,  did  then  and  there  unlaw- 
fully carry,  conceal  in  his  pocket,  a 
certain  dangerous  and  deadly  weapon, 
to-wit,  %  pistol,  he,  the  said  Isaac 
Judy,  not  beinff  then  and  there  a  trav- 
eler, contrary,''  etc.  Btate  v,  Judy, 
60  Ind.  138. 

Information  for  Carrying  Concealed 
Weapons  (b). 
*'One  William  Swope,  he  not  then 
and  there  being  a  traveler,  did  then 
and  there  wear  and  carry  concealed 
about  his  person,  a  dangerous  and  dead- 
ly weapon,  to-wit:  a  fire  arm  called 
a  revolver."  State  v.  Swope,  20  Ind. 
106. 

Indictment     for     Carrying     Concealed 
Weapon  (c). 

'«0n  the day  of  July,  1858, 

and  on  divers  other  days  before  and 
since,  in  the  county  aforesaid,  did 
carry  coneealed  a  deadly  weapon,  to- 
wit:  a  certain  deadly  weapon  com- 
monly called  a  'slung  shot,'  together 
with  other  deadly  weapons  to  the  jurors 
unknown,  and  other  tnan  an  ordinary 
pocket-knife,  against  the  peace  and 
dignity  of  the  commonwealth,"  etc. 
Com.  V.  McClanahan,  2  Mete.  (Ky.)  8. 

Indictment     for     Carrying     Concealed 
Weapon  (d). 
''Unlawfully  did  wear  a  pistol,  con- 
cealed as  a  weapon,  when  not  upon  a 
journey."    Carr  v.  State,  34  Ark.  448. 

n.    Itadlcteient  for  Carrying  Concealed 

Weapon    Into    Public    Assembly 

(a). 

"Unlawfully  did   go  into  a  certain 

religious  assembly,   near  the  San  Do- 
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mingo  sohool-lionse,  in  said  county, 
where  was  then  assembled  divers  per- 
sons for  the  purpose  of  religious  wor- 
ship, and  did  then  and  there  have  on 
his  person  a  certain  pistol,  and  he,  the 
said  Newton  Porter,  not  being  then 
and  there  a  peace  offtcer,"  etc*  Porter 
V.  State,  1  Tex.  App.  477. 

Note.—VndQT  statute  forbidding  car- 
rying weapons  to  public  assemblies. 

Indictment     for     Carrying     Concealed 
Weapon  Into  Fvhlic  Assembly  (b). 

"Unlawfully  and  wilfully  go  into  a 
ball  room  with  a  pistol  on  his  person, 
the  said  Bainey  not  then  and  there  be- 
ing an  officer  of  the  peace.''  Bainey 
V.  State,  8  Tex.  App.  62. 

IXL    Indictment  for  Carrying  Wei^pon 
Oontraiy  to  Law. 

"That,  on  the  16th  day  of  January, 
one  thousand  eight  hundred  and  sev- 
enty-six, in  the  county  of  Lamar,  in 
said  state  of  Texas,  with  force  and 
arms,  one  Prank  Lewis  did  unlawfully 
carry  about  his  person  a  certain  pie- 
tol;  the  said  Frank  Lewis,  at  the  time 
and  place  aforesaid,  had  no  reasonable 
grounds  for  fearing  an  unlawful  attack 
on  his  person,  and  that  said  attack  was 
immediate  and  pressing;  and,  at  the 
time  and  place  aforesaid,  the  said 
Frank  Lewis  was  not  carrying  said  pis- 
tol about  his  person  for  the  lawful  de- 
fense of  the  state,  as  a  militiaman  in 
actual  service,  nor  was  he  a  peace  of- 
ficer, or  a  policeman  engaged  in  the 
lawful  discharge  of  his  oiHcial  duties; 
and  that  the  said  Prank  Lewis,  at  the 
time  and  place  aforesaid,  was  not  a 
sheriff  engaged  in  the  lawful  discharge 
of  his  official  duties,  nor  was  he  a  civil 
officer  of  any  kind  whatsoever;  and  the 
said  Prank  Lewis,  at  the  time  and 
place  aforesaid,  was  not  on  his  own 
premises  nor  at  his  place  of  business, 
and  at  the  time  and  place  aforesaid  the 
said  Prank  Lewis  was  not  a  traveler 
in  this  state."  Lewis  f>.  State,  2  Tex. 
App.  26. 

^otc— Under  statute  forbidding  car- 
rying pistol  except  in  cases  enumerated. 
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WILLS. 

Bill  by  Hoflfband  of  Legatee  Against 
Executor,  1277 

n.    Complaint  by  Creditor  of  Deceased 
Aicainst  Legatee,  1277 


HI.     Complaint  Against    IXerisee    liy 
Creditor  of  Deceased  Person,  1 278 

IV.    Plea  by  Devisee,  Bien  Per  Devise, 

1278 

y.    Decrees  and  Decretal  Orders,  1278 

A.  Order   for   Inquiry   if   Kxeeuiors 

Have  Recovered  Money,  1278 

B.  Decree  Establishing    Will,   Where 

Proved,  1278 

C.  Decree  Establishing    WiU    Where 

Admitted,  1278 

D.  Decree  Declaring  CanstruetUm  of 

WiU,  1278 

E.  Decree,  WiU  SstdbUshed  Exeept  as 

to  Legacies  Partly  Failing,  1279 

F.  Decree,    Devise    Declared     Good, 

1279 

G.  Decree,  Declaration  That  Eedl  Es 

tate  Is  Charged  With  Debts, 
1279 

H.  Decree,  Directions  for  Inquiries  as 
to  Charities  and  Their  Treas- 
urers, 1279 

I,  Decree,  Gifts  by  Deed  and  WiU  in 
Chanty  Declared  Void,  1279 

J.  Decree  Declaring  Void  Tesiame/i- 
tary  Papers,  Not  Being  Ex- 
ecuted According  to  Law  of 
Testator's  Domicil,  1279 

K.  Decree,  Directions  for  Inquiry  as 
to  Exercise  of  Power  To  Ap* 
point,  1280 

L.  Decree,  Defect  of  Execution  of 
Appointment  by  WiU  SuppHed, 
1280 

M.  Decree,  Forfeiture  Declared  Un- 
der Terms  of  WiU,  1280 

N.  Decree  That  Devise  on  Double  Con- 
tingeney  Failed,  1280 

O.  Decree,  Inquiry  as  to  Employment 
of  Balances,  1280 

P.  Decree,  Directions  to  Executor  To 
Pay  Mortgage  Out  of  Crcneral 
Assets,  Costs,  1280 

CBOS&-BEFEBENCES : 

Annuities  : 
Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees  in  Trust. 

COICPBOMISB  ANB   SETTLEICXNT:' 

Complaint  Upon  Compromise  of  Suit 
for    "Withdrawing    Opposition     to 
Probate  of  Will. 
Ejectment: 

Complaint  in  Ejectment  Setting  Forth 
Title  by  Devise. 

INHEBITANCK: 

Declaration  Against  Heir  or  Devisee 
of  Obligor; 
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Complaint  Against  Heir    or   Devisee 

Wnere  He  Has  Conveyed  Land; 
Answer  by  Heir  or  Devisee,  Nothing 
by  Descent  or  Devise. 
Ibsuss  in  Pleading  and  Pbactige: 
Order  for  an  Issue  as  to  Clause  in 

Willj 
Order  After  Issue  aa  to   Clause  in 
Will. 
Landlord  and  Tenant: 
Complaint,  Assignee  of    Devisee    of 
Be  version    and   Rent   Against    As- 
signee of  Part  of  Premises. 
Plea  in  Equity: 

Plea  of  Will. 
Prayer  for  Belief: 

Prayer  of.  Bill  To  Carry  Trusts  Into 
Execution  and  To  Ascertain  Bights 
of  Parties. 
Probate  of  Wills: 
Petition  To  Bevoke  Probate; 
Objection    to    Probate,  Nuncupative 

Will; 
Certificate    of   Probate    of    Foreign 
WiU. 
Waste: 

Complaint  by  Devisee  for  Damages 
for  Waste. 

L    Bill  by  Hnsband  of  Legatee  Against 
Executor. 

To,  etc. 

Humbly  complaining  showeth  unto 
your  honors  your  orator  A.  B.  of,  etc. 
That  W.  8.,  late  of,  etc.,  duly  made 
and  published  his  last  will  and  testa- 
ment  in   writing,   bearing   date   on   or 

about  ,  and  thereby  amongst 

other  bequests  gave  to  his  nephews 
and  nieces,  the  children  of  his  late  sis- 
ter M.  A.  the  sum  of  $ each 

to  be  paid  to  them  as  they  should  re- 
spectively attain  the  age  of  twenty- 
one  years,  and  appointed  E.  T.  F.  of, 
etc.,  the  defendant  hereinafter  named, 
the  sole  executor  of  his  said  will,  as 
in  and  by  the  said  will  or  the  probate 
thereof  when  produced  will  appear. 
And  your  orator  further  showeth  unto 
your  honors  that  the  said  E.  T.  F.  soon 
after  the  d^ath  of  the  said  testator 
duly*  proved  the  said  will  in  the  proper 
court,  and  hath  since  possessed  himself 
of  the  personal  estate  and  effects  of 
the  said  testator  to  an  amount  much 
more  than  sufficient  for  the  payment 
of  his  just  debts,  funeral  and  testa- 
mentary expenses  and  legacies.  And 
your  orator  further  showeth  that  after 
the  death  of  the  said  testator  your 
orator  intermarried  with  A.  A.  who  was 
the    niece    pf    the   said    testator,    and 


one  of  the  children  of  the  said  M.  A. 
in  the  said  will  named,  and  by  virtue 
of  such  intermarriage  your  orator  in 
right  of  his  said  wife  became  entitled 
to  demand  and  receive  the  aforesaid 
bequest  of  $  ■  And  your  orator 

further  showeth  that  your  orator's  said 
wife  lived  to  attain  her  age  of  twenty- 
one  years,  and  that  she  hath  lately  de- 
parted this  life,  and  that  neither  your 
orator  nor  bis  said  wife  received  any 
part  of  the  said  legacy.  And  your 
orator  further  showeth  that  having  ob- 
tained letters  of  administration  to  his 
said  wife,  he  hath  repeatedly  applied 
to  the  said  E.  T.  F.  for  payment  of 
the  said  legacy  and  interest  thereon 
from  the  time  of  his  said  late  wife 
attaining  her  age  of  twenty-one  years, 
and  your  orator  hoped  that  such  his 
reasonable  requests  would  have  been 
complied  with,  aa  in  justice  and  equity 
they  ought  to  have  been.  But  now  so 
it  is,  may  it  please  your  honors,  that 
the  eaid  E.  T.  F.  combining,  etc. 
(Bills  and  Answarsi  I,  D.)  To  the  end, 
therefore,  that,  etc.  (Bills  and  An- 
swers, I,  6.) 

And  that  an  account  may  be  taken 
of  what  is  due  and  owing  to  your 
orator  for  the  principal  and  interest  of 
the  said  legacy,  and  that  the  said  de- 
fendant may  be  decreed  to  pay  the 
same  to  your  orator.  And  if  the  said 
defendant  shall  not  admit  assets  of  the 
said  testator  sufficient  to  answer  the 
same,  then  that  an  account  may  be 
taken  of  the  estate  and  effects  of  the 
said  testator  which  have  been  pos- 
sessed or  received  by  the  said  defend- 
ant, or  by  any  other  person  by  his  or- 
der or  to  his  use,  and  that  the  same 
may  be  applied  in  a  due  eourse  of  ad- 
ministration. (And  for  further  relief, 
see  Bills  and  AnswerB,  I,  H,  1.)  May 
it  please  your  honors,  etc.  Curtis'  Eq. 
Prec.  67. 

n.     Cknnplaint    by    Creditor    of    De- 
ceased Against  Legatee. 
L     State  facts   showing   a   debt    of 
the  decedent,  due  and  still  unpaid. 

II.     That    on   the   day   of 

18 ,    at.  ,    said 


(decedent)  died,  leaving  a  last  will  and 
testament  duly  made,  by  which  one 
M.    N.    was    appointed     sole    executor 

thereof;  and  that  on  the  day 

of ,  18 ,  said  will  was  duly 

proved  and  admitted  to  probate  in  the 
office  of  the  surrogate  of  the  county 
of  ,  and  letters   testamentary 
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thereupon  were  thereafter  duly  issued 
and  granted  to  said  M.  N.  by  said  sur- 
rogate. 

III.  That  said  will  contained  the 
following  legacy  to  the  defendant  (copy 
of  the  clause  of  the  will,  or:  That  by 
said  will  the  said  (decedent)  be- 
queathed a  legacy  of  — ^—  dollars 
to  the  defendant). 

IV.  That  before  the  commencement 
of  this  action  said  executor  paid  over 
to  the  defendant,  as  such  legatee,  the 

amount   of  said   legacy   (or,    

dollars,  being  part  of  the  amount  of 
said  legacy)  out  of  the  assets  of  said 
estate. 

v.  That  no  assets  have  been  de- 
livered by  the  executor  to  any  of  the 
next  of   kin   of   the  deceased   (except 

assets  to  the  value  of dollars; 

and  the  value  of  said  assets  so  deliv- 
ered has  been  recovered  from  the  next 
of  kin  by  one  M.  N.,  a  creditor  of  the 
decedent;  or  say,  and  the  value  of  said 
assets  so  delivered  is  not  sufficient  to 
satisfy  the  plaintiff's  demand).  1  Abb. 
Forms  533. 

m.     Complaint  Against   Devisees   by 
Creditor  of  Deceased. 

I.  and  II.     As  in  Form  II. 

III.  That  said  will  contained  the 
following  devise  to  the  defendants 
(copy  of  the  clause  of  the  will),  and 
that  said  devise  property  is  bounded 
and  described  as  follows  (description 
of  premises). 

Or,  III.  That  by  said  will  the  tes- 
tator devised  to  the  defendants  the 
following  described  premises  (descrip- 
tion). 

Continue  as  in  preceding  form.  1 
Abb.   Forms   536. 

IV.  Plea  by  Devisee,  Bioi  Per  De- 
vise. 

Because  he  says,  that  he  the  said  de- 
fendant hath  not,  nor  at  the  time  of 
the  exhibiting  of  the  bill  of  the  said 
plaintiff,  in  this  behalf  (or,  if  in  C.  P. 
or  by  original,  at  the  time  of  the  com- 
mencement of  this  suit),  nor  at  any 
time  before  or  since,  had  any  lands, 
tenements,  or  hereditaments,  by  devise 
from  the  said  £!.  F.  deceased.  And 
this,  etc.     3  Chit.  PI.  974. 

V.  Decrees  and  Decretal  Orders.. 

A.  Order  for  Inquiry  if  Bxecvktors 
Have  Becovered  Moneys, 

It  is  ordered  that  it  be  retetred  to, 
etc.,  to  make  an  inquiry,  what  part  of 
the  personal   estate   comprised  in   and 


assigned  by  the  indenture  of  settle- 
ment, dated,  etc.,  in,  etc.,  came  to  the 
hands  of  S.  and  B.,  the  trustees  of  the 
said  settlement;  and  what  funds  were 
in  the  hands  of  the  said  trustees  at  the 
death  of  E.,  the  testatrix  in,  etc.,  and 
what  has  become  of  all  such  funds  as 
came  to  the  hands  of  the  said  trustees, 
and  whether  the  same  or  any,  and 
which  of  them,  might  have  been  recov- 
ered from  the  said  trustee  by  M.  and 
T.,  the  executors  of  the  said  E.,  after 
the  decease  of  the  said  £.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2300;  2  Seton 
Dec.  (Eng.  ed.  1862)  752. 

B.  Decree  Ettabliahing  WiU,  WMre 
Proved, 

This  court  doth  declare,  that  the  will 

of  ■  ,  the   testator  in 

the  bill  (or  pleadings)  named,  dated, 
etc.,  is  (or  and  the  codicil  thereto, 
dated,  etc.,  are)  well  proved,  and  that 
the  same  ought  to  be  established,  and 
the  trusts  thereof  performed  and  car- 
ried into  execution;  and  order  and  de- 
cree the  same  accordingly.  3  Dan.  Gh. 
PI.  &  Pr.  (Perkins*  ed.)  2209. 

a  Decree  Establishing  WiU,  Where 
Admitted, 

The  defendant  H.,  the  heir-at-law  of 

the   testator  in  the  bill    (or 

pleadings)  named,  by  his  answer  (or 
counsel)  admitting  the  due  execution  of 
the  testator's  wiU  (dated,  etc.,  and  of 
the  said  codicil^  dated,  etc.),  this  court 
doth  declare,  that  the  same  ought  to 
be  established,  and  the  trusts  thereof 
performed  and  carried  in(o  execution, 
and  doth  order  and  decree  the  same 
accordingly.  3  Dan.  Ch.  PI.  &  Pr, 
(Perkins'  ed.)  2209. 

D.  Decree  Declaring  Construction  of 
Will 

This  case  came  on  to  be  heard,  and 
was  argued  by  counsel,  and  th^  court 
having  considered  the  same  do  find  and 
declare  that  the  said  E.  J.  is  entitled 
to  the  household  furniture  and  wearing 
apparel  of  the  testator,  ahd  all  his 
other  chattels  of  personal  use  as  her 
own  absolute  property;  that  she  is  en- 
titled to  the  income,  during  her  widow- 
hood, of  all  the  rest  of  the  personal 
estate,  and  that  the  executor  is  a  trus- 
tee by  implication  to  hold  the  principal, 
so  long  as  the  income  is  payable  to  ber. 

That  she  is  also  entitled  to  the  pos- 
session and  use  of  the  real  estate  dur- 
ing her  wiaowhood.  That  the  prin- 
cipal of  the  personal  estate,  of  whicb 
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the  widow  is  entitled  to  the  income,  is 
intestate  estate,  the  right  to  which  at 
the  death  of  the  testator,  vested  in  the 
persons  entitled  under  the  statute  of 
distributions;  that  of  this,  if  there 
were  no  children,  one-half  vested  in 
the  widow  and  her  interest  in  the  in- 
come of  her  share  merged  in  her  vested 
remainder^  and  it  may  be  paid  to  her 
by  the  executor  when  his  account  is 
settled,  and  an  order  of  distribution 
obtained  in  the  probate  court. 

G.  C.  W.,  clerk. 
Feb.  12,  1862. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2212. 

E.    Decree,   Witt  Sstahlished,  Except 
as  to  Legacies  Partly  Failing, 

The  court  doth  declare  that  the  will 
ought  to  be  established,  etc.,  except 
as  to  so  much  of  the  charity  legacies 
thereby  bequeathed  as  are  directed  to 
be  paid  out  of  the  money  to  arise  by 
sale  of  the  testator's  real  and  lease- 
hold estates,  or  to  eome  out  of  any 
mortgages  or  chattels  real  belonging  to 
the  testator,  and  decree  the  same  ac- 
cordingly; and  as  to  so  much  of  the 
said  charity  legacies  as  is  directed  to 
be  paid  out  of  the  money  to  arise  by 
sale  of  the  said  freehold  and  lease- 
hold estates,  the  court  doth  declare 
that  the  same  is  void,  as  being  con- 
trary to  the  statute  passed  in  the  ninth 
year  of  the  reign  of  his  late  Majesty 
King  George  II,  entitled,  "An  Act  to 
restrain  the  disposition  of  lands,  where- 
by the  same  became  unalienable."  3 
Dan.  Ch.  PI.  &  Pr,  (Perkins'  ed.)  2218; 
1  Seton  Dec.  (Eng.  ed.  1862)   329. 

F.  Decree,  Devise  Declared  Good, 
Establish  will.     "And  declare,   that 

the  devises  and  limitations  of  the  es- 
tates contained  in  the  said  will  are 
good  and  valid  in  law."  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2209;  Thellus- 
son  f?.  Woodford,  13  Ves.  207;  1  Seton 
Dec.  (Eng.  ed.  1862)  257. 

G.  Decree,  Declaration  That  Beal  Es- 

tate Is  Charged  With  DebXs, 

And  the  testator  having  by  his  will 
charged  his  real  estate  with  the  pay- 
ment of  his  debts,  this  court  doth  de- 
clare that  such  debts  ought  to  be  made 
good  out  of  such  estate,  as  equitable 
assets.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2210. 


H.  Decree,  Directions  for  Inqwiries 
as  to  Charities  and  Their  Treas- 
urers. 

And  it  is  ordered  (or  further  or- 
dered) that  the  said  master  do  inquire 
what  are  the  several  charitable  insti* 
tutions  intended  in  the  residuary  be- 
quests contained  in  the  will  of  the  tes- 
tatrix; and  who  are  the  present  treas- 
urers of  such  charitable  institutions 
respectively;  and  in  case  there  shall 
be  no  such  treasurer,  then  who  are  the 
trustees  or  managers  thereof  respective- 
ly. 3  Dan.  Cli.  PI.  &  Pr.  (Perkins' 
ed.)  2219. 

I.  Decree,  Gifts  hy  Deed  and  WiU 
in  Charity  Declared  Void. 

The  court  doth  declare,  that  the 
charitable  gifts  contained  in  the  in- 
denture of,  etc.,  and  the  will  of  the 
same  date  of  C,  the  testator  in,  etc., 
so  far  as  such  gifts  are  payable  out 
of  his  real  estate  or  personal  estate 
savoring  of  realty  (which  has  arisen 
from  or  is  connected  with  land)  are 
null  and  void  by  the  statute,  etc.  8 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2219; 
1  Seton  Dee.  (Eng.  ed.  1862)  330. 

J.    Decree  Declaring  Void  Testament 
tary   Papers,   Not   Being   Exe* 
cuted  According  to  Law  of  TeS' 
tator's  Domicii, 
"That  the  said  Sir  J.  C.  in  the  biU 
mentioned,  at  the  time  of  the  writing, 
and  executing  the  letters  mentioned  in 
the  said  bill,  and  also  at  the  time  of 
his  death,  was  domiciled  in  the  Province 
of  New  Brunswick,  and  that  the  letters 
aforesaid  purport  to  be,  and  are,  tes- 
tamentary papers;   and  that  the  legal 
validity  and  interpretation  thereof  are 
to  be  governed  and  adjudged  by  the 
laws   of   said   province;    and   that   the 
same  not  being  executed  so  as  to  be 
binding  as  a  will  and  testament  by  the 
laws  of  the  said  province,  they  are  to 
be  deemed  to  all  intents  and  purposes 
as    testamentary   papers,    a   mere   nul- 
lity,  and   of   no   effect,   and   that   the 
said    Sir   J.    C.    is,    therefore,     to    be 
deemed   to   have  cKed    intestate;     and 
that   the   said   T.   C.   G.,   having  been 
duly   appointed   administrator    of    the 
^oods  and  effects  of  the  said  Sir  J.  C, 
18  entitled  to  have  and  hold  as  such,  tne 
assets  of  the  said  Sir  J.  C,  now  in  the 
hands  of  the  said  W.  A.  as  in  his  answer 
is  stated  and  admitted.  And  it  is  there- 
upon ordered  and  decreed  by  the  court, 
that  the  said  W.  A.  do  forthwith  pay 
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over  the  same  to  the  aaid  T.  C.  G»,  as 
adminiBtrator,  deducting  therefrom  the 
amount  which  shall  be  awarded  to  him 
as  costs  in  this  cause  by  the  court,  as 
hereinafter  stated."  8  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2217. 

K.  Decree,  Direction  for  Inquiry  as 
to  Exercise  of  Power  To  Ap* 
point. 

And  it  is  ordered  (or  further  or- 
dered), that  the  said  master  do  inquire, 
whether  the  testatrix  executed  anj 
deed  or  deeds  other  than  those  men- 
tioned in  the  pleadings,  which  oper- 
ates or  operate  as  an  appointment  of 
her  rieal  estate,  or  of  any  kind,  and 
what  part  thereof,  pursuant  to  the 
power  contained  in  the  indenture 
dated,  etc.,  and  if  so,  what  is  the  na- 
ture and  effect  thereof.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins*  ed.)  2218;  1  Seton 
Dec.  (Eng.  ed.  1862)  287. 

L.  Decree,  Defect  of  Execution  of 
Appointmenf  hy  WUl  Supplied, 

The  court  doth  declare,  that  the  will 
of  M.  L.,  widow,  deceased,  in  the  plead- 
ings, etc.,  is,  notwithstanding  the  de- 
fect in  the  execution  thereof,  a  valid 
execution  of  the  power  of  appointment 
giveni  her  by  the  will  of  J.  L.,  the  tes- 
tator in  the  pleadings,  etc.,  and  that 
under  such  will  of  the  said  M.  L.,  her 
daughters,  the  defendants,  M.  B.,  etc., 
are  entitled  absolutely  to  the,  etc.,  and 
cash  carried  over  in  trust  in  and  to 
the  credit  of  the  cause  L.  v.  L.,  to 
''The  disputed  appointment  accounts 
of  the  said  defendants  respectively," 
as  in  the  pleadings  mentioned,  subject 
to  the  payment  thereout  of  the  costs 
of  all  parties  of  this  suit  pro  rata. 
Tax  all  parties'  costs  of  this  suit,  as 
between  solicitor  and  client.  Liberty 
to  apply.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins* ed.)  2217;  Lucena  f?.  Barnewall, 
5  Beav.  249;  1  Seton  Dec.  (Eng.  ed. 
1862)  287. 

M.  Decree,  Forfeiture  Declared  Un- 
der Term  of  Will, 

And  the  defendant  A.,  by  her  coun* 
sel,  admitting  that  she  never  has  re- 
sided, and  doee  not  intend  to  reside, 
in  the  mansion  house  situate,  etc.,  the 
court  doth  declare,  that  according  to 
the  true  construction  of  the  will  of 
G-.,  the  testator  in,  etc.,  the  said  de- 
fendant has  forfeited  the  estate  for 
life  given  to  her  by  the  said  testa- 
tor's will;  and  (by  consent  of  the  plain- 
tiff by  his  counsel)   doth  declare  that 


I  such  forfeiture  takes  place  from  this 
day.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2210,  2211;  Dunne  9.  Dunne,  3 
S.  &  Q.  22;  1  Seton  Dec  (Eng.  ed. 
1^62)  262. 

N.  Decree  That  Devise  on  Double 
Contingency  Failed, 

This  court  doth  declare,  thai  the 
testator's  daughter  S.,  having  died  in 
his  lifetime,  under  twenty-one  years 
of  age,  but  married,  the  devise  over 
of  the  two  messuages,  etc.,  to  the  de- 
fendant E.,  her  heirs  and  assigns,  in 
the  event  of  the  death  of  the  said  8. 
under  twenty-one  and  unmarried, 
did  not  take  effect,  and  the  said  two 
messuages  descended  to  the  defendant 
I.,  the  testator's  heir  at  law,  and  that 
the  same  are  by  the  said  will  charged 
with  the  testator's  debts  and  funeral 
expenses.  3  Dan.  Ch.  PI.  ft  Pr.  (Per- 
kins' ed.)  2210;  1  8eton  Dec  (Eng. 
ed.  1862)  257,  258. 

0.  Decree,  Inquiry  as  to  Employment 
of  Balances, 

It  is  ordered  that  it  be  referred  to, 
etc.,  to  inquire  and  report  "how  and 
in  what  manner  the  personal  estate  of 
the  testator  possessed  by  (come' to  the 
hands  of)  the  defendant  C,  haa  been 
employed  by  him,  and  what  balances 
in  respect  thereof  have  remained  in  his 
hands,  and  during  what  time  respective- 
ly." 3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2301. 

P.    Decree,  Directions  to  Executor  To 
Pay  Mortgage  Out  of  Oeneral 
Assets  Costs, 
Suffolk,  SB.    Supreme  judicial  court,  in 

equity.     W.  T.  A.,  executor  f>.  S.  B. 

and  others.    Decree. 

And  now  after  a  full  hearing  and 
consideration  it  is  ordered,  adjudged, 
and  decreed  that  the  said  W.  T.  A., 
executor  of  the  will  of  T.  W.,  take 
out  of  the  general  assets  of  the  estate 
of  said  T.  W.  in  his  hands  as  such 
executor,  a'  sum  sufficient  to  pay  the 
debtor  with  interest  thereon,  which,  is 
secured  by  mortgage  on  the  estate  in 
D.  street  named  in  the  will  and  therein 
specifically  devised  in  trust;  and  a  fur- 
ther sum  sufficient  to  pay  the  costs 
of  this  suit  taxed  as  between  solicitor 
and  client,  to-wit,  the  sum  of  two  hun- 
dred and  twenty  dollars  for  the  eosts 
of  the  said  executor,  the  sum  of  three 
hundred  and  eight  dollars  and  seventy- 
five  cents  for  the  costs  of  the  several 
respondents,  S.  B.   and  J.  6.  B.,  and 
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the  sum  of  three  hundred  and  ten  dol- 
lars for  the  costs  of  the  residuary 
legatees;  and  that  no  part  of  the  said 
mortgage  debt,  interest,  or  eosts  be 
paid  out  of  the  real  or  personal  estate 
specifically  devised  by  said  will  to  the 
said  W.  T.  A.  in  trust  for  the  benefit 
of  the  said  S.  B.  and  J.  0.  B. 

By  the  court. 
G.  C.  W.,  clerk. 
December  27,  1862. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2211;  Andrews  v.  Bishop,  5  Allen 
(Mass.)   490. 

WIin>INa  UP  CORPORATIONS. 

Complaint,   Action   hy    Stockholder    To 
Wind  Up  Corporation, 

(Allegations  of  corporate  existence 
and  ownership  of  stock  by  plaintiffs, 
of  indebtedness  of  corporation  and  in- 
sufiiciency  of  earnings  to  conduct  busi- 
ness, and  danger  of  loss  of  entire  as- 
sets if  business  is  continued.) 

'^  Wherefore  plaintiffs  ask  that  a  re- 
ceiver for  the  said  defendant  corpora- 
tion may  be  appointed  to  take  charge 
of  its  real  and  personal  property  of  all 
kinds  and  descriptions,  and  whereso- 
ever situated,  including  choses  in  ac- 
tion, with  authority  to  continue  the 
business  of  said  corporation  for  the 
time  being,  under  the  direction  and 
subject  to  the  orders  of  this  court, 
pending  the  final  winding  np  and  set- 
tlement of  the  affairs  of  said  corpora- 
tion; that  he  may  be  authorized  by  or- 
der of  this  court  from  time  to  time  to 
borrow  such  sums  of  money  for  the 
purpose  aforesaid,  as  to  this  court 
may  seem  necessary  and  proper,  and 
issue  his  obligations  therefor,  that  he 
may  ascertain  the  indebtedness  of  said 
corporation  and  report  the  same  to  this 
court,  that  the  said  defendant  cor- 
poration may  be  ordered  to  convey  or 
transfer  all  its  property,  both  real  and 
personal,  including  choses  in  action  and 
letters  patent,  wheresoever  the  same 
may  be  situated,  whether  within  this 
state  or  any  other  state  or  country,  to 
the  said  receiver  to  be  appointed  in  this 
action,  that  the  business  and  affairs  of 
said  defendant  corporation  may  be  ulti- 
mately wound  up,  all  its  property  of 
all  kinds  and  descriptions  sold,  and 
the  proceeds  thereof  equitably  dis- 
tributed under  and  in  accordance  with 
the  orders  of  this  court,  and  plaintiffs 
pray  for  all  such  other  and  further  re- 
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lief  as  they  may  be  entitled  to,  whether 
at  law  or  in  equity."  Peter  t*.  Far- 
rel  F.  &  M.  Co.,  53  Ohio  St.  534,  42 
N.  E.  690. 


WITHDRAWAL  OF  JX7R0R. 

Entry  of  Withdrawal  of  Juror, 

(Enter  the  postea  in  the  usual  form, 
to  the  words,  "also  come,"  and  then 
proceed  as  follows):  who,  to  speak  the 
truth  of  the  matters  within  contained, 
are  chosen,  tried,  and  sworn;  where- 
upon for  certain  causes,  moving  as  well 
the  said  (circuit  judge)  as  the  said 
plaintiff  and  defendant,  John  Doe,  one 
of  the  jurors  of  .the  jury  aforesaid  is 
withdrawn  from  the  panel  thereof,  and 
the  rest  of  the  jurors  of  the  jury  afore- 
said are  altogether  discharged  from 
giving  any  verdict  of  and  upon  the 
premises  within  mentioned,  etc.  Burr. 
App.  96,  §184;  2  P.  &  Duer.  Pr.  735. 

WITHDRAWAI.  OF  PUBADINQS. 

OROSS-EEFEBENCE : 
Equity  Jubisdiction  and  Pbogeoube: 
Petition    for    Leave    To    Withdraw 

Beplication  and  Amend  Bill; 
Order  for  Leave  To  Withdraw  and 
Amend  Bill. 


WITNESSES. 

I.     Affidavit    To    Procure    a    Habeas 
Oorpiis  Ad  Testificandiim,  1282 

n.     Habeas  Coriras  Ad  Teetlficandum, 

12g2 

m.    Warrant  Against  Witness,  1282 

IV.    Interrogatories  pn  Attachment  of 
Witness,  1282 

CROSS-BEFERENCES : 
Change  op  Venue: 
Affidavit  for  Change  of  Venue  on  Ac- 
count of  Convenience  of  Witnessed. 
Costs  : 
Affidavit    To    Payment    of    Witness 
Fees. 
Depositions  : 
Commission    To  Examine    Witnesses 

(a,  b); 
Commission    To    Examine    Witnesses 
for  Purposes  of  Motion. 
Obstructing  Justice: 

Indictment,    Interfering    With    Wit* 

ness,  Advising  Non-attendance; 
Indictment,    Interfering    With    Wit- 
ness,    Administration     of     Intox- 


icants. 
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Penalties,  Forfeitures  and  Pines: 
Complaint  Against  Witness  for  Dis- 
obeying Subpoena. 
Preliminary  Examination: 
Deposition   of   Witnesses    Taken     at 

Preliminary  Examination; 
Oath  to  Complaining  Witness  on  Pre- 
liminary Examination. 
Subpoena: 
Subpoena  for  Circuit; 
Subpoena  Duees  Tecum; 
Subpoena  Ticket  for  the  Circuit; 
Subpoena  Ticket  Duces  Tecum; 
Subpoena  on  Writ  of  Inquiry  Before 

the  Sheriff; 
Subpoena   Ticket    on    Writ    of    In- 

Subpoena  on  references; 
Subpoena  Ticket  for  Appearance  Be- 
fore Beferee. 

I.     Affld&vlt  To  Procnre  Habeas  Cor- 
pua  Ad  Testiflcandnm. 


(Erie)  county,  ss.:  A.  B.  of 


the  above  named  plaintiff  (or,  C.  D. 
of  ,  the  above  named  defend- 
ant) being  duly  sworn,  deposes  and 
says,  that  this  action  is  brought  to  re- 
cover, etc,  (state  the  nature  of  the  ac- 
tion), that  the  defense  to  the  same  is 
(state  what).  And  deponent  further 
says,  that  he  has  fully  and  fairly  stated 
the   case  in   this   cause   to   E.   F.   his 

counsel  therein,  who  resides  at 

and  has  fully  and  fairly  disclosed  to 
his  said  counsel  what  he  expects  to 
prove  by  X.  Y.  who  is  now  a  prisoner 
(for  debt)  in  the  custody  of  the  sheriff 
of  the  county  (or  city  and  county)  of 

,   and   that   the   testimony   of 

the  said  X.  Y.  is  material  and  neces- 
sary to  this  deponent  on  the  trial  of 
this  cause,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes;  and 
that  without  the  benefit  of  the  testi- 
mony of  the  said  X.  Y.  this  deponent 
cannot  safely  proceed  to  the  trial  of 
this  cause,  as  he  is  also  advised  by 
his  said  counsel  and  verily  believes. 
And  deponent  further  says,  that  this 
cause  is  noticed  for  trial,  at,  etc.  (state 
the  time  and  court),  and  that  this 
application  to  procure  the  attendance 
of  the  said  X.  Y.  as  a  witness  for  this 
deponent,  is  without  any  fraud  or  con- 
'nivanco  between  this  deponent,  and  the 
said  X.  Y.  Sworn,  etc.  A.  B.  (or 
C.  D.)  Burr.  App.  18,  |39;  Till.  Forms 
249;  Yates'  Forms  84. 
n.  Habeas  Ooriviu  Ad  Testificandom. 
The  people  of  the  state  of  New  York, 


to  the  sheriff  of  the  (eity  and)  comi- 
ty of  (New  York),  greeting: 
We  command  you,  that  you  have  the 
body  of  X.  Y.,  detained  in  our  prison 
in  your  custody,  as  it  is  said,  under 
safe  and  secure  conduct,  before  our 
justices  of  our  supreme  court,  eireuit 
judges,  or  some  or  one  of  them,  at  a 
circuit  court  to  be  held  in  and  for  the 
(city  and)  county  of  (N«w  York),  at 
the  (city  hall  in  the  said  eity),  on 
the  first  Monday  of  May  next,  to  tes- 
tify and  give  evidence  in  a  certain 
cause  now  pending  in  the  said  supreme 
court,  and  then  and  there  to  be  tried 
between  A.  B.  plaintiff,  and  C.  D.  de- 
fendant, of  a  plea  of  trespass  on  the 
case  (or  as  the  action  is),  on  the  part 
of  the  plaintiff  (or  defendant).  And 
immediately  after  the  said  X.  Y.  shall 
then  and  there  have  given  his  testi- 
mony in  the  said  cause,  that  yon  re- 
turn* him  to  our  said-  prison,  under  safe 
and  secure  conduct.  And  have  yoa 
then  there  this  writ.  Witness,  Greene 
C.  Bronson,  Esquire,  our  chief  justice, 
at  the  (capitol  in  the  eity  of  Albany), 
the  (seventeenth  day  of  January),  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  (forty-six). 

, ,  clerks. 

K  F.,  attorney. 

(Endorsed  in  addition  to  the  title.) 

Allowed  (20th  March,  1846.  John  W. 
Edmonds),  Circuit  Judge. 

Burr.  App.  127,  f251;  Fill.  Forms  29; 
5  Cow.  176. 

m.  Warrant  To  Avpnlbuid  WttaswsB. 

By    (the   judge    or   officer   issuing   the 

warrant)  to  the  sheriff  of  the  eoun- 

ty  of : 

You  are  hereby  commanded,  in  the 
name  of  the  people  of  the  state  of  New 
York,  to  apprehend  and  bring  before 
me,  at,  etc.,  I.  J.,  a  witness  duly  sum* 
moned  to  attend  before  me,  and  who 
has  neglected  to  do  so  (and  a  copy  of 
which  summons  so  disobeyed  by  Mm  is 
hereto  annexed),  and  hereof  fail  not 
at  your  peril.     Witness  my  hand  and 

seal,  at,  etc.,    the    day    of 

f  in  the  year,  etc. 

(Judge's  signature  and  seal.) 

Burr.  App.  488,  1984;  Yates'  Forms 
652. 

IV.    Iiitenogatories  on  Attachment  of 
Witness  for  Disobeying  Sabpoe- 
na. 
Supreme  court.    Interrogatories  to  be 

administered  to  X.  Y.,  who  is  in  the 
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custody  of  W.  J.,  sheriff  of  the  (city 
and)  county  of  (New  York),  on  an 
attachment  issued  against  him  for  dis- 
obeying a  certain  writ  of  subpoena  di- 
rected to  the  said  X.  Y.,  commanding 
him  to  appear  at  a  circuit  court,  held 
in  and  for  the  (said  city  and)  county 
of  (New  York),  at,  etc.,  on,  etc.  (the 
day  and  place  named  in  the  subpoena), 
to  testify  as  a  witness  in  an  action  of 
(trespass  on  the  case),  pending  in  the 
supreme  court  between  A.  B.,  plaintiff, 
and  G.  D.,  defendant,  on  the  part  of 
the  plaintiff  (or  defendant). 

First  interrogatory.  Were  you  or 
not,  subpoenaed  to  appear  and  testify 
at  the  time,  in  the  manner,  and  be- 
tween the  parties  in  the  caption  of  these 
interrogatories  mentioned?  If  yea,  state 
when,  Where,  how  and  by  whom  you 
were  so  subpoenaed,  and  whether  any, 
and  what  money  was  paid  you  for  your 
fees  as  such  witness?    Declare  fully. 

Second  interrogatory.  Look  at  the 
annexed  writ  of  subpoena  now  ex- 
hibited to  you  at  this,  the  time  of 
your  examination.  Is  that  the  writ  by 
.  which  you  were  so  subpoenaed,  and  was 
a  subpoena  ticket  at  the  same  time  left 
with  you,  agreeing  in  substance  with 
such  subpoena?  Declare,  to  your  best 
knowledge  and  belief. 

Third  interrogatory.  Did  you,  or  not, 
obey  such  subpoena  by  attending  as  a 
witness  at  the  time  and  place  therein 
mentioned,  and  from  day  to  day  dur- 
ing the  circuit  court  in  the  said  writ 
specified,  or  until  the  court  or  the 
party  subpoenaing  you  duly  discharged 
you.  If  nay,  why  did  you  not  so  at- 
tend?    Answer  fully. 

E.  P.,   attorney,  and  of 

counsel  for   (plff.) 

Burr.  App.  130,  §257;  Yates'  Forms 
92. 
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A.  Common    Countg    far    Work    and 

Labor,  1284 

B.  For  Wages  as  Hired  Servant,  1285 

C.  For  WorJe  With  Horses  and  Car- 

riages, 1286 

D.  For  WorJc,  Journeys  and  At  lend- 

an<:e,  1286 

E.  For  Board  and   Wages  as  Hired 

Servant,  1286 
P.    For  Not  Beeeiving  Servant    Into 
Service,  1286 


G.    By  Nurse  for  Services,  1287 

H.  For  Carriage  of  Goods  by  Land, 
1287 

I.      By  Undertaker,  1287 

n.     OomiiUintfl^  1288 

A.  Far    Work    and    Labor,    General 

Form,  1288 

B.  On    Special    Contract    Completely 

FulHUed,  1288 

C.  For    Work    and    Materials    Fur- 

nished, 1288 

D.  For  Work  and  Materials  Furnished 

on  Account,  1288 

£.  For  Repayment  of  Advances  ofi 
Services  Unfulfilled,  1288 

P.  By  Employe  Discharged  or  Fre- 
vented  From  FulfiUing  Contract^ 
1289 

G.  For  Employe's  Refusal  To  Serve, 
1289 

H.  For  Work  and  Labor  on  Account, 
1289 

I.     For  Tuition,  1289 
.  J.     For  StabUng  Horse,  1289 

K.  Against  Common  or  Private  Car- 
rier.  Loss  of  Goods,  1290 

L.  Against  Common  or  Private  Car- 
rier for  Failure  To  Deliver  in 
Time,  1290 

M.  Against  Watchmaker  for  Not 
Using  Due  Care,  1290 

N.  Breach  of  Contract  To  Manufac- 
ture Goods,  1291 

O.  For  Goods  Made  and  Not  Ac- 
cepted, 1291 

P.  On  Promise  To  Manufacture  Wool, 
1291 

Q.  For  Services  in  Editing  or  Com- 
piling Book,  1291 

B.  For  Services  in  Editing  News- 
paper, 1291 

S.  By  Newspaper  for  Advertising, 
1291 

T.  On  Agreement  To  Print,  and  for 
Injury  to  Plates,  1292 

IT.  By  Advertising  Agent  for  Services 
and  Disbursements,  1292 

CROSS-REPERBNCE8 : 

Architects  and  Builders: 

Complaint  by  Architect  for  His 
Services; 

Complaint  by  Builder  on  Special  Con- 
tract, Modified  by  Parol,  With 
Claim  for  Extra  Work; 

Complaint  Against  Builder  for  Not 
Well  Finishing  Building; 

Complaint  Against  Builder  for  Not 
Completing  His  Work,  With  Special 
Damage  by  Loss  of  Bent; 
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Answer,   Plaintiff's   Work   Not   Fin- 
ished  and    Architec^t's    Certificate 
Not  Obtained. 
Assignments  : 
Complaint      on      Special      Contract, 
Where  Fulfilled  by  Assignee. 
Assumpsit  : 

Declaration,     Common     Counts     for 
Goods     Sold,     Work,     Labor     and 
Materials,  With  Money  Counts. 
Attorneys  :    . 

Complaint  by  an  Attorney  for  Serv- 
ices and  Disbursements. 
Guaranty: 

Complaint     Against     Principal     and 
Guarantors  in  Contract  for    Work 
and  Labor. 
Husband  and  Wife: 

Declaration    by    Husband   &nd    Wife 
for  Work  and  Labor  by  >Vife  Be- 
fore Marriage; 
Declaration    Against     Husband     and 
Wife   for   Work    Done    for     Wife 
Before  Marriage. 
Injunctions  : 
Injunction  Against  Contractor  Inter- 
fering After  Forfeiting  Contract. 
Parent  and  Child: 
Complaint  by  Parent  for  Services  of 
Minor  Son. 
Physictans  and  Surgeons: 
Declaration  as  Surgeon,  and  for  M!ed- 
icines. 
Principal  and  Agent: 

Declaration   by  Agent  Against  Prin- 
cipal for  Commission  According  to 
Agreement. 
Schools  and  School  Districts: 

Complaint   by   Teacher    To    Recover 
for  Services. 
Use  and  Occupation: 

Declaration,     Common     Counts     for 

Board  and  Lodging; 
Declaration,      Common      Counts     for 
Necessities    Provided    for    Defend- 
ant; 
Complaint  for  Board  and  Lodging. 

I.    Declarations. 

A.  Declaration,  Common  Counts  far 
Work,  Labor  and  Materials, 
With  Money  Counts, 

For   that    whereas   the    said    defend- 
ant heretofore,  to-wit,  on  th^  

day  of  ,   in   the   year   of   our 

Lord  one  thousand  eight  hundred  and 
-,   at  ,   to-wit,   at   the 


(city,  and  in  the)  county  of 
aforesaid,  was  indebted  to  the  said 
plaintiff,  in  the  sum  of  dol- 
lars, lawful  money  of  the  United  States 


of  America,  for  the  work  and  labor, 
care  and  diligence  of  the  said  plain- 
tiff, by  the  said  plaintiff,  before  that 
time  done,  performed,  and  bestowed  in 
and  about  the  business  of  the  said  de- 
fendant, and  for  the  said  defendant, 
and  at  his  special  instance  and  re- 
quest. (Same  count  for  materials.) 
And  also  for  divers  materials,  and 
other  necessary  things,  by  the  said 
plaintiff,  before  that  time,  found  and 
provided,  and  used  and  applied  in  and 
about  that  work  and  labor,  for  the  said 
■defendant,  and  at  his  like  special  in- 
stance and  request.  And  being  so  in- 
debted to  the  said  plaintiff,  the  said 
defendant,  in  consideration  thereof, 
afterwards,  to-wit,  on  the  same  day 
and  year  (last  aforesaid),  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  of 
ULoney  last  mentioned,  when  the  said 
defecdant  should  be  thereunto  after- 
wards requested.  (Quantum  meruit  for 
the  same.)  And  whereas  also,  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,  in  consideration  that  the  said 
plaintiff  had,  before  that  time,  at  the 
like  special  instance  and  request  of  the 
said  defendant,  done,  performed  and 
bestowed  divers  other  work  and  labor, 
care  and  diligence,  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  and  had,  be- 
fore that  time,  found,  provided,  used 
and  applied  divers  other  materials,  and 
other  necessary  things,  in  and  about 
that  business,  the  said  defendant  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff,  that  he,  the 
said  defendant,  would  well  and  truly 
pay  to  the  said  plaintiff  so  much  money 
as  the  said  plaintiff  reasonably  de- 
served to  have  of  the  said  defendant, 
for  the  same,  when  he,  the  said  de- 
fendant, should  be  thereunto  after- 
wards requested.  And  the  said  plain- 
tiff avers,  that  he  reasonably  deserved 
to    hiave    of    the    said    defendant    for 

the  same,  the  further  sum  of  

dollars,  of  like  lawful  money  as  afore- 
said, to-wit,  at  the  place  aforesaid: 
Wliereof  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,   had   notice. 

And  whereas  also,  the  said  defendant 
afterwards,    to-wit,    on    the   same    day 
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and  year  last  aforesaid,  and  at  the 
place  aforesaid,  "was  indebted  to  the 
said  plaintiff  in  the  sum  of  — — — 
dollars,  like  lawful  money,  as  afore- 
said, for  so  much  money,  before  that 
time  lent  and  advanced  by  the  said 
plaintiff  to  the  said  defendant,  and  at 
the  special  instance  and  request  of  the 
said  defendant.  And  being  so  indebted, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the 
same '  day  and  year  (last)  aforesaid, 
and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  promised 
the  said  plaintiff  well  and  truly  to 
pay  unto  the  said  plaintiff  the  said 
sum  of  money  last  above  mentioned, 
when  the  said  defendant  should  be 
thereunto  afterwards  requested. 

And  whereas  also,  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  was  indebted  to  the 
said   plaintiff,   in   the   further   sum    of 

dollars,  of  like  lawful  money 

as  aforesaid,  for  so  much  money  be- 
fore that  time,  paid,  laid  out,  and  ex- 
pended by  the  said  plaintiff,  to  and 
for  the  use  of  the  said  defendant  and 
at  the  like  special  instance  and  re- 
quest of  the  said  defendant.  And  be- 
ing so  indebted  the  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  (last) 
aforesaid,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plain- 
tiff, the  said  sum  of  money  last  above 
mentioned  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  the  said  defend- 
ant afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at  the 
place  aforesaid,  was  indebted  to  the 
said  plaintiff  in  the  further  sum  of 
(one  thousand)  dollars,  of  like  lawful 
money  as  aforesaid,  for  so  much 
money,  before  that  time,  had  and  re- 
ceived by  the  said  defendant,  to  and 
for  the  use  of  the  said  plaintiff.  And 
being  so  indebted,  the  said  defendant, 
in  consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  (last) 
aforesaid,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faithful- 
ly promised  the  said  plaintiff,  well  and 
truly  to  pay  unto  the  said  plaintiff, 
the  said  sum  of  money  last  above  men- 


tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

And  whereas  also,  the  said  defendant 
afterwards,  to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,  accounted  together  with  the 
said  plaintiff  of  and  concerning  divers 
other  sums  of  money,  before  that  time 
due  and  owing  from  the  said  defendant 
to  the  said  plaintiff,  and  then  and 
there  being  in  arrear  and  unpaid;  and 
upon  such  accounting,  the  said  defend- 
ant then  and  there  was  found  to  be 
in   arrear,  and'  indebted   to    the    said 

plaintiff  in  the  further  sum  of 

dollars,  of  like  lawful  money,  as  afore- 
said. And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  Said 
plaintiff  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  of 
liioney  last  above  mentioned  when  he, 
the  said  defendant,  should  be  there- 
unto afterwards  requested. 

Nevertheless  the  said  defendant  (al- 
though often  afterwards  requested  so 
to  do),  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned, or  any,  or  either  of  them,  or 
any  part  thereof  to  the  said  plaintiff; 
but  to  pay  the  same,  or  any  part  there-  *. 
of  CO  the  said  plaintiff,  the  said  de- 
fendant hath  hitherto  altogether  re- 
fused,  and   still   doth  refuse.     To   the 

damage  of  the  said  plaintiff  of 

dollars,  and  therefore  the  said  plain- 
tiff brings  suit,  etc. 

E.  F.,  attorney  for  plaintiff. 

Burr.  App.  242,  8504. 

B.    Declaration   far  Wages  as  Hired 
Servant, 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  wages 
or  salary  of  the  said  plaintiff,  before 
that  time  and  then  due  and  payable 
from  the  said  defendant  to  the  said 
plaintiff  for  the  service  of  the  said 
plaintiff,  by  him  before  then  done  and 
performed  as  the  hired  servant  of  and 
for  the  said  defendant  and  on  his  re- 
tainer, and  being  so  indebted,"  etc. 
(conclude  as  in  I,  A).  If  the  service 
has  been  performed  on  board  a  ship 
add  these  words,  "in  and  on  board  a 
certain  ship  or  vessel."  2  Chit.  PI. 
65. 
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C.  Declaration  for  Work  With  Horses 

and  Carriages, 
The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  and  diligence  of  the 
said  plaintiff,  before  that  time,  done, 
performed,  and  bestowed  by  the  said 
plaintiff  and  his  servants,  and  with 
his  horses,  carts,  and  carriages  [or, 
'with  his  lighters  and  other  vessels'] 
goods  and  ehattels,  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  being  so 
indebted,'^  etc.  (conclude  ias  in  I,  A). 
If  it  be  for  the  carriage  of  goods,  in- 
stead of  the  words  between  the  brack- 
ets, say  (in  and  about  the  carrying 
and  conveying  of  divers  goods,  chattels, 
and  merchandise,  and  delivering  the 
same  for  the  said  defendant,  and  at 
his  special  instance  and  request,''  etc., 
or  the  count  may  be  as  in  the  next 
indebitatus  count).  The  quantum 
meruit  thereon  is  as  in  I,  A,  inserting 
as  follows,  "had  before  that  time 
done,  performed  and  bestowed  other  his 
work  and  labor,  care,  and  diligence, 
by  himself  and  his  servants,  and  with 
his  horses,  carts,  and  carriages  (or, 
'with  his  lighters  and  other  vessels') 
goods,  and  ehattels  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  he  the  said 
defendant  undertook,"  etc.  (conclude 
as  in  I,  A).  (Add  one  indebitatus 
assumpsit  count  for  work  and  labor 
generally,  the  account  stated,  and 
breach.)     2  Chit.  PI.  78. 

D.  DedaratioH   for  Work,  Journeys, 

and  Attendance, 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  and  diligence  of  the 
said  plaintiff  by  him  the  said  plaintiff, 
before  that  time  done,  performed  and 
bestowed,  in  and  about  the  business 
of  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  for  divers 
journeys  and  attendances  by  the  said 
plaintiff  before  that  time  made,  per- 
formed, and  given,  in  and  about  the 
said  work  and  labor  for  the  said  de- 
fendant and  at  his  like  special  in- 
stance  and  request,  and  being  so  in- 
debted," etc.  (conclude  as  in  I,  A). 
The  quantum  meruit  thereon  is  as  in 
I,  A,  inserting  as  follows,  "had  before 
that  time  done,  performed,  and  be- 
stowed other  his  work  and  labor,  care, 
diligence,  in  and  about  other  the  busi- 


ness of  the  said  defendant,  and  for 
the  said  defendant,  and  had  afeo  at 
his  like  special  instance  and  request, 
before  that  time  made,  performed,  and 
given,  divers  other  journeys  and  at- 
tendances in  and  about  the  said  last 
mentioned  work  and  labor  for  the  said 
defendant,  he  the  said  defendant  under- 
took," etc.  (conclude  as  in  I,  A).  (Add 
one  count  for  money  paid,  account 
stated,  and  breach.)     2  Chit.  PI.  77. 

E.  Declaration  for  Board  and  Wages 

as  Hired  Servant, 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  retainer  or  about  it) 
at,  etc.,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would 
enter  into  the  service  of  the  said  de- 
fendant, as  a  hired  servant,  and  serve 
the  said  defendant  in  that  capacity, 
he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff,  during  the  continuance 
of  such  service  and  employment,  to 
pay  him  the  said  plaintiff  for  such 
service  certain  wages,  after  the  rate  of 

1,    per    annum,     and     certain 

board  wages  for  his  support  and  main- 
tenance during  such  service,  after  the 

rate   of   shillings   per   week; 

and  the  said  plaintiff  avers,  that  be, 
confiding  in  the  said  promise,  and  un- 
dertaking of  the  said  defendant,  did 
afterwards,  to-wit,  on,  etc.,  aforesaid, 
enter  into  the  service  of  the  said  de- 
fendant, and  served  the  said  defend- 
ant in  the  capacity  aforesaid  .for  a 
long  space  of  time,  to-wit,  for  the 
space  of weeks  then  next  fol- 
lowing, and  that  the  board  wages  of 
the  said  plaintiff,  during  tne  time 
aforesaid,  and  after  the  rate  afore- 
said,   amounted    to    a    large    sum    of 

money,   to-wit,  the   sum   of  2, 

whereof  the  said  defendant  afterwards, 
to-wit,  on,  etc.  (any  day  before  title 
of  declaration),  at,  etc.,  aforesaid,  had 
notice.  (Add  the  common  count  for 
wages,  as  in  I,  A,  and  counts  for  work 
and  labor,  money  paid,  account  stated, 
and  breach.)     2  Chit.  PI.  256. 

F.  DeelaraiHon    for    Not     Beeeiving 

Hired  Servant  Into  Service, 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  promise,  or  about  it) 
at,  etc.  (venue)  in  consideration  that 
the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  de- 
fendant,  had   then   and  there   agreed 
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with  the  said  defendant  to  enter  into 
the  service  of  the  said  defendant  as 
a  (lady's  maid),  and  to  serve  the  said 
defendant  in  that  capacity,  at  certain 
wages,  after  the  rate  of  I,  a 

year,  to  be  therefore  paid  by  the  8{tid 
defendant  to  the  said  plaintiff,  during 
her   eontinnance   in   such   service,   she 
the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  receive  her  into  the  service 
of  the  said  defendant  in  the  capacity 
aforesaid,  and  to  retain  and  employ  her 
in^  such    service    at   the   wages   afore- 
said.   And  the  said  plaintiff  avers,  that 
she,  confiding  in  the  said  promise  and 
undertaking    of   the     said     defendant, 
hath  always  been  ready  and  willing  to 
enter  into  the  service  of  the  said  de- 
fendant, in  the  capacity  aforesaid,  and 
to    serve    her   the    said    defendant    in 
that  capacity  for  the  wages  aforesaid. 
And  although  the  said  plaintiff,  after- 
wards,   to- wit,    on    the    day   and   year 
aforesaid,   at,   etc,    (venue)    aforesaid, 
requested    the    said    defendant    to    re- 
ceive the  said  plaintiff  into  the  service 
of  the  said  defendant,  in  the  capacity 
aforesaid,   and   to    retain   and   employ 
her  in  such  service  at  the  wages  afore* 
said;   yet  the  said  defendant,  not  re- 
garding  her   said   promise   and   under- 
•  taking,  but  contriving,  and  fraudulently 
intending,   craftily   and   subtly  to    de- 
ceive and  defraud  the  said  plaintiff  In 
this  behalf,  did  not  nor  would,  at  the 
said  time  when  she  was  so  requested 
as  aforesaid,  or  at  any  time  afterwards, 
receive   the    said     plaintiff     into     the 
service   of  the  said   defendant,  or  re- 
tain or  employ  her  in  such  service,  at 
the  wages  aforesaid,  or  otherwise  how- 
soever,  but   wholly   neglected   and  re- 
fused so  to  do;  whereby  the  said  plain- 
tiff not  only  lost  and  was  deprived  of 
all  the  profits  and  emoluments  which 
might  and  would  otherwise  have  arisen 
and  accrued  to  her  from  entering  into 
the  service  of  the  said  defendant,  but 
also    lost    and   was   deprived    of    the 
means   and   opportunity    of   being    re- 
tained  and   employed   by  and   in   the 
service    of   divers   other   persons,   and 
remained  and  eontinned  wholly  out  of 
service    and   unemployed    for    a    long 
space  of  time,  to-wit,  for  the  space  of 
three  months  then  next  following,  and 
was  and  is  otherwise  greatly  injured 
and  damnified,  to-wit,  at,  etc.  (venue) 
aforesaid,  etc.     (Add  eonnte  for  work 


and  labor,  account  stated,  and  breach.) 
2  Chit.  PI.  324. 

G.   Declaration  by  Nurse  for  Services, 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  and  diligence  of  the 
said  plaintiff,  by  the  said  plaintiff  be* 
fore  that  time  done,  performed,  and 
bestowed  as  a  nurse  for  the  said  de- 
fendant, and  at  his  special  instance  and 
request,  in  and  about  the  nursing,  at- 
tending, and  taking  care  of  the  said 
defendant  and  of  divers  persons,  whilst 
he  and  they  were  sick  and  laboring 
under  divers  diseases,  disorders  and 
maladies,  and  being  so  indebted,''  etc. 
(conclude  as  in  I,  A).  The  quantum 
meruit  thereon  is  as  in  I,  A,  insert- 
ing as  follows,  ''had  before  that  time 
done,  performed,  and  bestowed  other 
her  work  and  labor,  care,  and  diligence 
as  a  nurse,  in  and  about  the  nursing, 
attending,  and  taking  care  of  the  said 
defendant  and  divers  other  persons, 
whilst  they  were  sick  and  laboring 
under  divers  other  diseases,  disorders, 
and  maladies,  he  the  said  defendant 
undertook,"  etc.  (conclude  as  in  I,  A). 
2  Chit.  PI.  85. 

H.  Deolofraiion  for  Carriage  •f  Goods 
by  Land. 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  ' '  for  the  carriage 
and  conveyance  of  divers  goods,  mer- 
chandise, and  chattels,  by  the  said 
plaintiff  before  that  time  carried  and 
conveyed  in  certain  carts  and  other 
carriages  for  the  said  defendant,  and 
at  his  special  instance  and  request,  and 
being  so  indebted,"  etc.  (conclude  as 
in  I,  A).  The  quantum  meruit  there* 
on  is  as  in  I,  A,  inserting  as  follows, 
"had  before  that  time  carried  and  con- 
veyed divers  other  goods,  merchandise, 
and  chattels,  in  certain  other  carts  and 
carriages,  for  the  said  defendant,  he 
the  said  defendant  undertook,"  etc. 
(conclude  as  in  I,  A).  (Add  one  count 
for  work   and  labor  generally,  money 

Said,  account  stated,  and  breach.)     2 
hit.  PI.  77. 

I.    Declaration  by  Undertaker, 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  diligence,  and  attend- 
ance of  the  said  plaintiff  as  an  under- 
taken of  funerals,  before  that  time 
done,  perfonned,  and  bestowed  by  the 
said  plaintiff  and  his  servants,  in  and 
about  the  funeral  of  one  E.  F.  (or  a 
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certain  person  deceased)  on  the  retain- 
er, and  at  the  special  instance  and  re-' 
quest  of  the  said  defendant,  and  for 
divers  hearses,  coaches,  horses,  mate- 
rials, chattels,  and  other  necessary 
things  used  and  applied  in  and  about 
the  furnishing  and  conducting  of  the 
said  funeral  by  the  said  plaintiff  be- 
fore that  time  found  and  provided  for 
the  said  defendant,  and  at  his  like 
special  instance  and  request;  'and  be- 
ing so  indebted,"  etc.  (conclude  as  in 
I,  A).  The  quantum  meruit  thereon 
is  as  in  I,  A,  inserting  as  follows, 
**had  before  that  time  done,  performed, 
and  bestowed,  other  his  work  and  labor, 
care,  diligence,  and  attendance,  as  an 
undertaker  of  funerals,  by  himself  and 
his  servants,  in  and  about  the  funeral 
of  the  said  E.  F.  (or  of  a  certain  other 
person  deceased)  and  had  also  at  the 
like  special  instance  and  request  of 
the  said  defendant,  before  that  time 
found  and  provided  divers  other 
hearses,  coaches,  horses,  materials,  chat- 
tels, and  necessary  things  for  the  said 
defendant,  and  used  and  applied  the 
same  in  and  about  the  furnishing  and 
conducting  of  the  said  last-mentioned 
funeral,  he  the  said  defendant,  under- 
took, etc.  (conclude  as  in  I,  A).  (Add 
one  indebitatus  count  for  work  and 
labor  generally,  one  for  goods  sold, 
one  for  the  use  and  hire  of  hearses, 
coaches,  and  horses,  goods,  etc.,  money 
paid,  account  stated,  and  breach.)  2 
Chit.  PI.  85. 

XL    domplatnts. 

A.    Complaint  for  Work  and  Lahor^ 
General  Form. 

I.     That  from  the  day  of 

,  18 ,  to  the  day 


of 


-,  18 ,  at 


-,   the 


plaintiff  rendered .  services  to  the  de 
fendant,  at  his  request  *  as  his  house- 
hold servant  (or  otherwise.  See  the 
following  forms). 

II.  That  for  said  services  the  de- 
fendant promised  to  pay  him  ■ 
dollars  per  month. 

(Or,  II.  That  the  same  were  reason- 
ably worth dollars,  which  sum 

became  due  therefor  on  the  ■ 

day  of ,  18 .) 

III.  That  no  part  of  the  same  has 
been  paid. 

rv.  (Demand,  if  necessary,  as  fol- 
lows:   That    on    the   day    of 


,  the  plaintiff  demanded  of  the 

defendant  of  said  sum.)     1  Abb.  Forms 
200. 


B.  Complaint    on    Special    Contract 

Completely  Fulfilled. 

I.  That    on    the   ,    day    of 

,   18 ,   the   defendants     (in 

consideration  of ),  executed  in 

writing  under  their  hands  and  seals 
(and  delivered  to  the  plaintiff)  a  eon- 
tract  with  the  plaintiff,  of  which  ths 
following  is  a  copy:    (copy  contract). 

II.  That  thereafter  and  before  ths 

day  of  ,  18 ,  tbs 

plaintiff  duly  performed  all  the  condi- 
tions thereof  on  his  part. 

III.  That   on  the  day  of 

f  18 — — ,  at ,  the  plain- 
tiff duly  demanded  of  the  defendants 
payment  of  the  sum  of  dol- 
lars (being  the  last  instalment)  in  said 
contract  mentioned. 

IV.  That  no  part  of  the  same  has 
been  paid  (except,  etc.)  1  Abb.  Forms 
206. 

C.  Complaint   for   Work   and  Mate- 

rials  Furnished, 
As  in  11,   A,  substituting  at  the   * 
in  (here  indicate  briefly  the  nature  of 
the  Ber\'ices,  e.  g,,  printing  1000  copies 

of  a  book  called  "The ")»  ^^ 

that  the  plaintiff  then  and  there  fur- 
nished the  paper  and  other  materials 
necessary  in  the  said  work  upon  the 
like  request,  and  that  he  delivered  the 
same  to  the  defendant.  1  Abb.  Forms 
g03. 

D.  Complaint   for  Work  and  Mate' 

rials  Furnished  on  an  Account. 
As  in  n,  H,  inserting  at  the  *,  in 
(here  indicate  briefly  the  nature  of  the 
services,  e.  g.,  in  painting  the  house 
of  the  defendant  in  said  town,  or, 
in  making  a  carriage  for  the  defend- 
ant, or,  in  repairing  the  machinery  in 
the  mill  of  the  defendant  in  said  town), 
and  for  materials  and  other  necessary 
things  furnished  by  this  plaintiff  in 
and  about  said  work,  on  the  like  re- 
quest.   1  Abb.  Forms  204. 

E.  Complaint  for  Bepaym0nt  of  Ad- 

vances  on  Contract  for  Servieos 
Unfulfilled. 

1.     That    on    the   day   of 

18 ^  at ,  the  plain- 


tiff entered  into  an  agreement  with  the 
defendant,  whereby  the  defendant  un- 
dertook  to  render  his  services  to  the 

plaintiff  as  f  for  the  term  of 

,  in  consideration  of  the  sum 

dollars,  to  be  paid  therefor 


of 

by  the  plaintiff, 
n.     That    on    the 


day  of 
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-,  18 ^,  at 


;  the  plain- 


tiff paid  to  the  defendant,  on  account 
of  his  services  to  be  rendered  there- 
after in  pursuance  of  said  agreement, 

the  sum  of  dollars. 

III.'  That  the  defendant  wholly 
neglected  and  refused  to  render  said 
services,  although  this  plaintiff  has 
been  ready  to  receive  and  to  pay  for 
the  same,  and  that  no  part  of  said 
sum  has  been  repaid  to  the  plaintiff. 
1  Abb.  Forms  176. 

F.  Complaint  hy  Employe,  Diseharged 
or  Prevented  From  FulfUling 
Contract. 

L     That    on    the  day    of 

-,  18 ,  at ,  the  plain- 


tiff and  the  defendants  made  an  agree- 
ment in  writing,  of  which  a  copy  is 
annexed,  as  a  part  of  this  complaint 
(or,  made  an  agreement  whereby  the 
plaintiff  undertook  to  render  his  serv- 
ices to  the  defendant  as  bookkeeper, 
or,  as  salesman,  or,  as  teacher,  or,  etc., 
as  the  case  may  be,  from  said  date  to 

the  day  of  ,  18 — ^; 

in  consideration  whereof  the  defend- 
ants agreed  so  to  employ  the  plaintiff 
during  said  period,  and  to  pay  him 
for  services  at  the  rate  of  — ^— 
dollars  each  month). 

n.  That  the  plaintiff  (entered  upon 
his  employment  under  said  agreement 
and  duly  discharged  all  the  duties 
thereof    until    the    day    of 


,  18 f  and  he)  has  ever  since 

been    and    still    is    ready    and    willing 

(and  on  the day  of  , 

18 ,    duly    offered)    to   perform    all 

the  conditions  of  said  agreement  upon 
his  part. 

III.  That  the  defendant  then  re- 
fused, and  still  refuses  to  allow  him 
80  to  do,  or  to  pay  him  therefor,   to 

his  damage  dollars.     1  Abb. 

Forms  352. 

O.    Complaint  for  Employe's  Eefusdt 
To  Serve, 

L     That    on    the    day    of 

-,  at ,  the  plain- 


tiff and  the  defendant  made  an  agree* 
ment  in  writing,  of  which  a  copy  is 
annexed  as  a  part  of  this  complaint 
(or,  made  an  agreement  whereby  the 
defendant  agreed  to  render  his  services 
to  the  plaintiff  as  bookkeeper,  or,  as 
salesman,  or,  as  a  teacher,  or,  etc.,  as 
the   case   may   be,   from   said   date   to 

the  day  of  ,  18 ; 

in  consideration  whereof  the  plaintiff 
agreed  so  to  employ  the  defendant  dur- 


ing said  period,  and  to  pay  him  for 
his  services  at  the  rate  of  — -»— 
dollars  each  month). 

II.  That  the  plaintiff  (has  ever  been 
ready  and  willing  to  employ  the  de- 
fendant, and  on  the  day  of 

,  18—-,  offered  to  do  so;  and 

has  otherwise)  duly  performed  all  the 
conditions  thereof  on  hid  part. 

III.  That  the  defendant  entered  up- 
on the  service  of  the  plaintiff  on  the 
above-mentioned   day,   but   afterwards, 

on    the    day    of    , 

18 f  he  refused  to  serve  the  plain- 
tiff as  aforesaid;  to  his  damage 

dollars. 

(Or  where  the  defendant  refused  to 
commence  service.  III.  That  the  de- 
fendant wholly  refused  to  perform  said 
agreement;  to  the  plaintiff's  damage 
dollars.)     1  Abb.  Forms  353. 

H.  Complaint  for  Work  and  Labor 
Upon  an  Aoeouni, 

I.  That  the  defendant  is  indebted 
to  the  plaintiff  on  an  account  for  the 
work,  labor,  and  services  of  the  plain- 
tiff (and  his  servants),  *  in  (here  state 
briefly  the  nature  of  the  services,  see 
other  forms),  performed  at  the  request 

of  the  defendant,  between  the 

day     of     ,     18- ,     and     the 


day  of 


■/l8- 


m 


-,  and  interest  there- 
—  day  of J 


the  sum  of 
on  from  the 

18 . 

n.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.)  1  Abb. 
Forms  201.* 

I.     Complaint  for  Tuition  BilU. 

As  in  II,  H,  substituting  at  the  * 
in  instructing  the  defendant's  children 
in  various  useful  branches  of  learning, 
and  for  books,  papers,  and  other  neces- 
sary things  furnished  by  this  plain- 
tiff in  and  about  said  work,  at  the 
like  request  (and  for  the  board,  lodg- 
ing, and  other  necessaries  for  said 
children,  provided  by  the  plaintiff  dur- 
ing said  time,  at  the  like  request).  1 
Abb.  Forms  205. 

J.    Complaint  for  Stabling  of  Horses. 
L     That  from  the  day  of 


day  of 


18- 


— ,    until    the 

-,  18 ,  the  plaintiff, 

at  the  request  of  the  defendant,  pro- 
vided for,  kept,  and  fed  the  two  horses 
of  the  defendant. 

II.     That   in   consideration     thereof, 
the  defendant  promised  to  pay  ■ 

dollars   (or,  the  same  were   reasonably 
I  worth  the  sum  of dollars). 
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III.  That  the  defendant  has  not  paid 
the  same.     1  Abb.  Forms  205. 

K.  Complaint  Against  Common  or 
Private  Carrier  on  Special  Con^ 
tract  for  Negligent  Loss  of 
Goods, 

I.  (That  the  defendants  are  a  cor- 
poration created  by  and  under  the  laws 
of  the  state  of y  organized  pur- 
suant to  an  act  of  the  legislature  of 
said  state,  entitled  "An  Act  to  Author- 
ize the  Formation  of  Bailroad  Cor- 
porations, and  to  Regulate  the  same," 

passed ,  18 [or  otner  act], 

and  the  acts  amending  the  same.) 

n.     That   on   the  day    of 

,  18 ,  at » ,  the  plain- 
tiff delivered  to  the  defendant  (or,  if 
a  corporation,  to  the  defendants,  being 
such  corporation),  certain  goods,  the 
property  of  the  plaintiff,  to-wit  (de- 
scribe  the    goods)     of    the    value    of 

dollars,  and  in   consideration 

of  the  sum  of dollars  (or,  of 

a  reasonable  compensation)  paid  (or, 
agreed  to  be  paid)  to  him  (them)  by 
the  plaintiff,  the  defendant  then  and 
there  entered  into  an  agreement  with 
the  plaintiff  in  writing,  subscribed  by 
the  defendant  (by  his  agent  duly 
authorized  thereto),  of  which  agree- 
ment the  following  is  a  copy:  (copy 
of  the  agreement). 

in.  That  the.  defendant  did  not 
safely  carry  and  deliver  said  goods 
pursuant  to  his  agreement;  but  he  so 
negligently  and  carelessly  conducted  in 
regard  to  the  same,  that  *  they  were 
wholly  lost  to  thQ  plaintiff  (or,  but 
that '  he    failed    to     deliver    them     to 

,  although  on  the day 

of  ,    18 ,   at   f    he 

was  requested  so  to  do),  to  the  dam- 
age  of  the  plaintiff  '• —  dollara 

1  Abb.  Forms  407. 

It,    Complaint    Against    Common    or 
Private  Carrier  on  Special  Con* 
tract    for   Failure    To   Deliver 
in  Time  Agreed,  With  Specia\ 
Damage, 
I.|     That   at   the  times   hereinafter 
mentioned,  the  defendant  was  a  com- 
mon carrier   (or,  the  defendants  were 
common    carriers,    doing     business     as 
such    as   partners,   under   the   firm   of 
T.  Z.  &  Co.,  or,  were  common  carriers, 
jointly  interested  as  such),  of  goods, 
for    hire,    between    the    places   herein- 
after mentioned. 

n.     That    on    the   day   of 

,  18 ,  at ,  the  plain- 


tiff delivered  to  the  defendants  (ob« 
hundred  fat  sheep),  of  the  value  of 
-— -—  dollars,  the  property  of  the 
plaintiff,  which  the  defendants,  in  con- 
sideration  of  • dollars  for,  of 

a  reasonable  compensation  to  be)  paid 
them  by  the  plaintiff,  agreed  safely  to 

carry  to  the  city  of ,  and  there 

deliver  to   the  plaintiff,  on   or  before 

*^5-r "  day  of,  etc 

m.  That  the  defendants  did  not 
fulfill  their  agreement  safely  to  carry 
the  same,  and  to  deliver  them  in 
— — —  on  said  day;  but,  on  the  con- 
trary, although  the  period  between  the 
said  day  (day  of  delivery  to  defend- 
ants) and  said  (day  on  which  they 
should  have  been  delivered  to  plaintiff) 
was  a  reasonable  time  for  carrying  tho 

same   from   to    the    city    of 

,  yet  the  defendants  so  negli- 
gently and  carelessly  conducted  (and 
so  misbehaved  in  regard  to  the  same, 
in  their  calling  as  carriers),  that  they 
failed  to  deliver  the  same  in  ,i 

until    the   day   of  _ 

18—.  .  * 

IV.     That  the  market  value  of  said 

(sheep)  in  the  city  of on  the 

(day  agreed)  was = dollars,  bat 

on  the  (day  of  actual  delivery)  was 
only dollars;  and  that  by  rea- 
son of  the  premises  the  plaintiff  was 

injured,  to  his  damage dollars* 

1  Abb.  Forms  408. 

U.  Complaint  Against  Watchmaker 
for  Not  Using  Due  Care  and 
Skill  in  Bepairing, 

I.      That    the    defendant,    being    s 

watchmaker  at  ,  the  plaintiff, 

on  the day  of  • ,  18—, 

delivered  to  him  a  watch  of  the  plain- 
tiff, of  the  value  of  dollars, 

to  be  repaired  by  the  defendant,  for 
reward. 

n.  That  in  eonsideration  of  the 
premises,  the  defendant  then  undertook 
said  emplo3rment,  and  to  use  due  care 
and  skill  in  repairing  said  watch,  and 
to  take  due  care  thereof  while  in  his 
possession,  and  to  redeliver  the  same 
to  the  plaintiff  on  request. 

HL  That  the  defendant  did  not 
take  due  and  proper  care  of  the  said 
watch  whilst  in  his  possession,  where* 
by  the  said  watch  was  broken  and 
injured;  and  he  did  not  use  due  earo 
or  skill  in  repairing  the  said  watch, 
but  did  his  work  in  so  careless  and 
unworkmanlike  manner  that  no  benefit 
was  derived  therefrom,  and  the  wateli 
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was    not    improved,    to    the    plaintiflf's 

damage  • dollars.    1  Abb.  Forms 

402. 

N.  Complaint  for  Breach  of  Contract 
To  Manufacture  Goods. 

I.     That   on   the day    of 

,    18 — ,    at    ,    the    de 


fendant  promised  and  agreed  with  the 
plaintiff  to  manufacture  and  deliver 
to  the  plaintiff  (50,000  slats  and  4,500 
frames  for  elliptic  spring  beds),  at  the 
price  of ,  for  which  the  plain- 
tiff agreed  to  pay  the  defendant 
dollars. 

II.  That  the  plaintiff  duly  performed 
all  the  conditions  of  said  agreement 
on  his  part. 

III.  That  defendant  did  manufac- 
ture,  under  said   agreement    ( 

frames  and  slats),  but  manu- 
factured them  in  an  unskilful  and  un- 
workmanlike   manner,    to    the    damage 

of    the    plaintiff   dollars.      1 

Abb.   Forms   355. 

0.  Complaint    for    Goods    Made     at 

Defendant's  Bequest,   and  Not 
Accepted. 

1.  That   on   the    day    of 

,  la— ,  at  ,  the  de- 
fendant employed  the  plaintiff  to  make 
for  him  (designate  articles),  and 
agreed    to    pay    for    the    finme,    upon 

delivery   thereof,    —  dollars    (of 

which  contract  a  copy  is  annexed  as  a 
part  of  this  complaint). 

n.     That  the  plaintiff  made  the  said 

(articles),  and  on  the  day  of 

,  18 — f  tendered  the  same  to 
the  defendant  and  has  ever  since 
been  ready  and  willing  to  deliver  them, 
and  has  otherwise  duly  performed  all 
the  conditions  on  his  part. 

ITT.  That  the  defendant  has  not  ac- 
cepted or  paid  for  the  same.  1  Abb. 
Forms  356. 

P.    Complaint  on  Promise  To  Manu- 
facture Wool. 

J.     That   on,    etc.,   at,   etc.,   the   de-' 
fendant,     in     consideration     that     the 
plaintiff  had  delivered  to  him   (fifteen 

bags  of  wool),  of  the  value  of . 

dollars,  to  be  manufactured  into  (sat- 
inets) for  a  reasonable  compensation, 
to  be  paid  him  by  the  said  plaintiff, 
the  defendant  undertook  to  cause  the 
said  wool  to  be  manufactured  into  sat- 
inets, and  deliver  the  same  to  the  said 
plaintiff  early  in  the  next  spring  there- 
after, or  as  soon  afterwards  as  the  same 


could  be  done  by  the  defendant  and 
his  servants. 

n.  That  the  said  (wool)  was  so 
manufactured   by    the   said    defendant, 

before  the day  of 

18—,    on   which   day    the   plaintiff,    at 

,  demanded  said  satinets  of  the 

defendant,  and  then  and  there  offered 
to  pay  him  a  reasonable  compensation 
for  such,  his  services  in  the  said  manu- 
fsLCturing. 

m.  That  the  defendant  then,  and 
ever  since,  refused  and  neglected  to 
deliver  the  same,  and  has  converted 
them  to  his  own  use,  to  the  damage  of 
the  plaintiff  dollars. 

(Or  II.  That  the  defendant  did  not 
manufacture  said  wool  into  satinets, 
although  a  reasonable  time  therefor 
elapsed  before  this  action,  to  the  dam- 
age  of  the  plaintiff  — dollars.) 

(Of  III.  That  the  defendant  so  neg- 
ligently and  unskilfully  manufactured 
said  wool  that  the  satinets  were  of  no 
value,  to  the  damage  of  the  plaintiff 
dollars.)     1  Abb.  Forms  356. 

Q.  Complaint  for  Services  in  Editing 
or   Compiling   Book. 

As  in  II,  H,  inserting  at  the  ♦,  in 
compiling  and  editing  a  certain  book 
entitled  "The  ,"  and  in  pre- 
paring the  same  for  the  press,  and 
revising  and  correcting  the  proofs  of 
the  same.     1  Abb.  Forms  202. 

B.  Complaint  for  Writer's  Services 
in  Editing  Newspaper. 

As  in  n,  H,  substituting  at  the  *, 
as  an  editor,  in  conducting  the  news- 
paper   of   the    defendants,     known     as 

*<The  '-,*'  and  in   writing  and 

preparing  articles  and  paragraphs  for 
the  same.     1  Abb.  Forms  202. 

S.  Complaint  by  Proprietors  of  NewS' 
paper  for  Advertising: 

I.    That  these  plaintiffs,  at  the  times 
hereinafter    mentioned,    were    the    pro 
prietors    and    publishers    of   the    daily 
newspaper  known  as  '  *  The  - 
published  in  . 

n.     That   on  the    


9> 


day    of 

" ,  18—  (or,  if  there  were  sev- 
eral  insertions^   between    the       ■ 

day  of ,  18—,  and  the 

day  of  ,  18 — ),  these  plaintiffs 

rendered  services  to  the  defendant,  at 
his  request,  in  publishing  in  their  said 
newspaper   the    advertisements   of  the 

Vol. 
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defendant  (or  of  the 

defendant  was  interested). 

(Continue  as  in  II,  H,  paragraphs  1 
and  n.)     1  Abb.  Forms  205. 

T.  Complaint  Against  Printer  on 
Agreement  To  Print,  and  for 
Injury  To  Stereotype  Plates, 

First.    For  a  first  eanse  of  action: 

I.  That  on   or  about   the  • 

day   of   ,    18 — ,    the     plaintiff 

made  a  contract  with  the  defendant, 
whereby  the  defendant  agreed  to  ftir- 
nish  paper  for,  and  to  print  and  bind 
for  the  plaintiff,  within  thirty  days, 
two  thousand  copies  of  a  book  of 
meoLoirs,  for  the  price,  and  at  the  rate 
of  $271  for  each  thousand  copies,  pay- 
able at  three  months  from  the  comple- 
tion of  the  work. 

II.  That  in  accordance  with,  and 
for  the  purpose  of  fulfilling  the  con- 
tract, the  defendant  received  into  his 
possession,  from  the  plaintiff,  the  ster- 
eotype plates  of  the  book,  of  the  value 
of  $500. 

m.    That  after  so  receiving  them  he 
neglected    to    fulfil    the    contract,    and 
afterwards  refused  to   fulfil   it,  unless 
the    plaintiff    would    advance    thereon  I 
about  $250. 

rv.     That  accordingly   the   plaintiff 

did,  about  the day  of , 

IS—,  advance  thereon  to  the  defendant 
$188,  but  after  receiving  the  money 
defendant  refused  to  fulfil,  or  to  return 
the  plates  or  the  moneys  thus  ad- 
vanced, to  the  plaintiff's  damage 
dollars. 

Second.  For  a  second  cause  of  action 
the  plaintiff  alleges: 

V.  That,  by  the  gross  carelessness 
and  negligence  of  the  defendant  and 
his  servants,  the  stereotype  plates  de- 
livered to  defendant,  as  hereinbefore 
alleged,  were  destroyed,  so  that  they 
were  entirely  lost  to  the  plaintiff,  and 
by  reason  of  which  she  was  put  to  a 
great  additional  expense  in  printing 
the  two  thousand  copies  agreed  on,  viz., 
$298,  and  was  also  subjected  to  other 
expense  and  damage  by  reason  of  the 
delay  in  the  publication,  in  consequence 
of  which  the  sale  of  the  book  was 
greatly  injured,  to  her  damage  — - 
dollars.     1  Abb.  Forms  357. 

U.  Complaint  hy  Advertising  Agent 
for  Services  and  Disbursements. 

L     That  between  the day 

of  y  18 — ,  and  the day 

of  ,   18—,    at   y    this 

plaintiff  rendered   services  to   the  de- 


fendants, at  theic  request,  in  eauaing 
the  defendants'  advertisements  of  their 
business  to  be  inserted  in  the  following 
named  newspapers  and  periodicals 
(names  of  papers,  or  annex  and  refer 
to  a  list). 

II.  That  this  plaintiff,  for  suck  in- 
sertions, for  the  use  of  the  defendanta, 
and  at  their  request,  paid  out  (and  in- 
curred liability   to   pay)    the   sum     of 

dollars,  the  amount  of  which 

payments,  together  with  a  reasonable 
sum  for  said  services,  the  defendanta 
promised  to  pay  this  plaintiff. 

III.  That  such  services  were  rea- 
sonably worth  the  sum  of  ■ 
dollars,  which  sum,  with  the  amount 
of  said  disbursements,  became  due  on 

the   day    of   ,    18 — , 

but    no    part    thereof    has    been    paid 

(except  the  sum  of  ).    1  Abb. 

Forms  206. 

WRIT  OF  ASSISTANCE.— See  Assist- 
AKCE,  Writs  of. 


WBIT  OF  ENTBT. 

I.    Writ  of  Entry  in  the  Post,  1292 
n.    Declaration  on  Writ  of  Entry,  1292 

L    Writ  of  Entry  in  the  Post 

William  the  fourth,  etc.,  to  the  sheriff 
of  Northumberland,  greeting: 
Command  B.  C.  that  justly  and  with- 
out delay  he  render  to  M.  B.  widow 
(two  messuages,  etc.)  in  the  parish  of, 
etc.,  which  she  claims  to  be  her  right 
and  inheritance,  and  into  which  the 
said  B.  G.  hath  not  entry  but  after 
the  disseizin,  which  he  unjustly,  and 
without  judgment,  made  thereof  to  J- 
F.,  the  brother  of  her  the  said  M.,and 
whose  heir  she  is,  within  fifty  years 
now  last  past  as  she  saith;  and  unless 
he  shall  do  so,  and  if  the  said  M.  shall 
give  you  security  to  prosecute  her  suit, 
then  summon  by  good  summoners  the 
said  B.  0.  that  he  appear  before  our 

justices  at  Westminster,    on    

to  show  why  he  will  not  do  it,  and 
have  you  there  the  summoners  and  this 
writ.     Witness,  etc.     3  Chit.  PI.  1339- 

n.    Declaration  on  Writ  of  Entry. 

Northumberland     (to-wit).      M.    B., 

widow,  by  ,  her  attorney,  de 

mands  against  B.  C.  (two  messuages, 
etc.)  with  the  appurtenances,  in,  etc., 
as  her  right  and  inheritance,  and  into 
which  the  said  B.  C.  hath  not  entry 
but  by  the  disseisin,  which  he  unjust- 
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ly  and  without  judgment,  made  thereof 
to  J.  F.f  the  brother  of  the  said  M.  B., 
and  whose  heir  she  is,  within  fifty 
years  now  last  past;  and  thereupon  the 

said  M.  B.,  by  ,  her  attorney 

aforesaid,  saith,  that  the  said  J.  F. 
was  seized  of  the  tenements  aforesaid, 
saith,  that  the  appurtenances,  in  the 
demesne  as  of  fee  and  right,  within 
fifty  years  before  the  issuing  of  the 
original  writ  in  this  cause,  by  taking 
the  esplees  thereof  to  the  value  of,  etc., 
and  from  the  said  J.  P.,  who  died  with- 
out heirs  of  his  body,  the  right 
descended  to  the  said  M.  B.,  as  sister 
and  heir  of  the  said  J.  F.,  and  into 
which  the  said  R.  O.  had  not  entry 
but  by  the  disseisin,  which  he  unjustly, 
and  without  judgment  made  thereof  to 
J.  F.,  the  brother  of  her  the  said  M.  B., 
and   whose    heir  she   is,    within    fifty 

years  now  last  past.    3  Chit.  PI.  1339. 

— ^— ^—      »«»^— ^— i— — ^— ^^^i^ 

WBIT  OF  EBBOB. 

I.    Writs,  12&3 

A.  To    Trial    Court    From    Supreme 

Court,  1293 

B.  On  Error  in  Fact  in  Trial  Court, 
•   1294 

IL    Notice  of  Issuing  Writ,  1294 

m.    Bond  in  Error,  1294 

rv.    Notice  of  Bail  in  Error,  1295 

V.    Notice  of  Exception  to  Bail  in  Er- 
ror, 129€ 

VL     Becord,   1295 

Vn.    Betnm  in  Supreme  Oourt,  1296 

Vm.    Allegation  of  Diminution,  1296 

UL    Orders  for  Judgment,  1296 

A.  Of  Afflrmance,  1296 

B.  Of  Affirmance  in  Default,  1296 

C.  Of  Beversal,  1296 

3^     Writ  of  Bestitution  After  Judg- 
moit  Beversed,  1296 

CROSS-REFERENCES : 

Case    and    Question    Certified,    Re- 
served OR  Reported: 
Question  of  Jurisdiction  Certified. 
Certiorari  : 
Petition   for  Certiorari    in    Aid    of 
Writ    of    Error,   Alleging   Diminu- 
tion of  Record; 
Certiorari  on  Allegation  of  Diminu- 
tion. 


Errors,  Assignment  of: 

Assignment  of  Error  in  Supreme 
Court; 

Notice  To  Join  in  Error; 

Joinder  in  Error  in  Supreme  Court; 

Special  Plea  to  Assignment  of  Error, 
Release; 

Replication  to  Plea  of  Release  to 
Assignment  of  Error; 

Assignment  of  Error,  Death  of  Plain- 
tiff Before  Trial  as  an  Error  of 
Fact; 

Assignment  of  Error,  Death  of  De- 
fendant Before  Trial  as  an  Error 
of  ¥sLCt; 

Assignment  of  Error,  Coverture  as  an 
Error  of  Fact; 

Plea  to  Assignment  of  Error,  Death 
as  an  Error  of  Fact; 

Plea  to  Assignment  of  Error,  Cover- 
ture as  an  Error  of  Fact; 

Judgment  Record,  Circuit  Roll  on  Er- 
ror in  Fact. 
Infants  : 

Assignment  of  Error,  Infancy  as  an 
Error  of  FaCt; 

Plea  to  Assignment  of  Error  of  In- 
fancy as  an  Error  of  Fact. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  After  Non  Pros,  or  Af- 
firmation in  Supreme  Court; 

Fieri  Facias  on  Reversal  for  Costs. 
Mandate: 

Mandate,  United  States  Supreme 
Court  to  State  Court; 

Mandate^  Appellate  Court  to  Common 
Pleas; 

Mandate  From  United  States  Supreme 
Court  to  District  Court; 

Mandate  of  State  Supreme  Court. 
Remittitur: 

Remittitur  From  Appellate  Court; 

Remittitur  From  Appellate  Court,. 
With  Costs; 

Remittitur     From     Appellate     Court 
With  Costs  and  Damages. 
Scire  Facias: 

Plea  to  Scire  Facias,  Writ  of  Error 
Pending. 
Stipulations  : 

Stipulation  Dismissing  Writ  of  Er- 
ror. 

L    Writs. 

A.     WHt   of   Error    To   Trial    Court 
From  Supreme  Court, 

The  (people  of  the)  state  of  New  York, 
to  the  judges  of  our  court  of  (com- 
mon  pleas),  in   and   for  the  county 

of  ^  greeting: 

Because  in  the  record  and  proceed- 

VoL  IZ 
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ing8,  and  also  in  the  giving  of  judg- 
ment,  in  a  plaint  which  was  in  our 
said  court  of  (common  pleas) ,  before 
you,  between  A.  B.,  plaintiff,  and  C. 
D.,  defendant,  of  a  plea  of  (trespass 
on  the  case),  manifest  error  hath  in- 
tervened, to  the  great  damage  of  the 
said  C.  D.,  as  by  his 'complaint  we  are 
informed:  We  being  willing  that  the 
error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and 
speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command 
you,  that  if  judgment  be  thereupon 
given,  then  you  send  to  our  justices  of 
our  supreme  court  (of  judicature),  dis- 
tinctly and  openly,  under  your  seal, 
the  record  and  proceedings  of  the  plaint 
aforesaid,  with  all  things  concerning 
the  same,  and  this  writ,  so  that  they 

may  have  them  at  the in  the 

city  of f  on  the Mon- 
day of  next,  that  the  record 

and  proceedings  aforesaid  being  in- 
spected, we  may  -cause  to  be  further 
done  thereupon,  for  correcting  that 
error,  what  of  right,  and  according  to 
the   law   and   custom   of   the    state    of 

,  ought  to  be  done.     Witness, 

,  esquire,  our  chief  justice,  at 

the   (capitol)   in  the  city  of — , 

the day  of ,  in  the 

year  of  our  Lord  one  thousand  eight 
hundred  . 

f  ^  clerks. 

G.  H.,  attorney. 

Burr.  App.  498,  §1010. 

B.     Writ  of  Error  oih  Error  in  Fact 

in  Trial  Court   (Coram  Nobis). 

The  people  of  the  state  of  New  York, 

to  our  judges  of  our  court 

of ,  greeting: 

Because  in  the  record  and  proceed- 
ings, and  also  in  tbe  giving  of  judg- 
ment in  a  plaint  which  was  in  our 
court,  before  you,  betweten  A.  B.,  plain- 
tiff, and  C.  D.,  defendant,  of  a  plea 
of  trespass  on  the  case  (or  as  the  action 
is),  as  it  is  said,  which  said  record 
and  proceedings  now  remain  before 
you,  as  it  is  said,  manifest  error  hath 
intervened,  to  the  great  damage  of  the 
said  0.  D.,  as  by  his  complaint  we  are 
informed:  We  being  willing  that  the 
error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and 
speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command 
you,  that  if  judgment  be  thereupon 
given,  then  the  record  and  proceedings 
aforesaid    being   inspected,   you   cause 


to  be  further  done  thereupon,  for  cor- 
recting that  error,  what  of  right,  and 
according  to  the  law  and  custom  of  the 

state  of  -: ,  ought  to  be  done. 

Witness,  etc.    Burr.  App.  497,  |1009. 

IL  Notice  of  Issning  Writ  of  Bnor. 
Sir:  Take  notice  that  a  y^rit  of  er- 
ror directed  to  the  judges  of  the  eourt 
of  (common  pleas)!  in  and  for  the 
county  of  (or  otherwise,  ac- 
cording to  the  court),  commanding 
them  to  send  to  the  justices  of  the 
supreme   eourt    of    (judicature    of    the 

people  of)   tl»e  state  of  ,  the 

record  and  proceedings  of  a  plaint 
which  was  had  in  the  said  (court  of 
common  pleas)  with  all  things  touch- 
ing the  same,  between  A.  B.  and  C.  D., 
etc.,  in  a  plea  of,  etc.  (as  in  the  writ 
of  error),  wherein  judgment  was  given 
for  the  said  A.  B.  against  the  said  C. 
D.,  has  been  issued  out  of  the  said 
supreme  court  (of  judicature),  and  re- 
turnable  therein  as  above  stated,  and 

tested    the   day   of   — -^— 

last.  (Dated,  signed  and  directed  In 
the  usual  form).  Burr.  App.  204, 
§394a;  2  Humph.  Prec.  1071. 

m    Bond  In  Error. 

Know    all    men    by    these    presents, 

that  we,  C.  D.,  of ,  K.  L.,  of 

,  and  M.  N.,  of  ,  are 

held  and  firmly  bound  unto  A.  B.,  of 
,  in  the  sum  of  dol- 
lars (double  the  sum  recovered  by  the 
judgment,  if  the  writ  be  intended  as 
a    stay    of    execution;    otherwise,    ''in 

the  sum  of hundred  dollars") 

lawful  money  of  the  United  States, 
to  be  paid  to  the  said  A.  B.,  his  execu- 
tors, administrators  or  lissigns;  for 
which  payment  well  and  truly  to  be 
made  we  bind  outselves,  our  and  eaeh 
of  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly 
by    those    presents.     Sealed    with    our 

seals.      Dated    the    day    of 

,  one  thousand  eight  hundred 


Whereas  judgment  has  been  rendered 
in  the  (here  name  the  court  appealed 
from),  in  favor  of  the  said  A.  B., 
against  the  said  C.  D.,  for  — — 
dollars,  damages  and  costs  (or  as  the 
judgment  may  be),  in  which  judgment 
and  proceedings  the  said  C.  D.  com- 
plains that  thexji  is  error  in  substance 
therein,  and  to  be  relieved  therefrom 
hath  applied  for,  and  obtained  a  writ 
of  error,  to  remove  the  same  to  the 
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supreme    court    (of   judicature    of    the 

people)    of   the   state   of  ,    to 

the  end  that  the  errors  made  therein 
may  be  corrected:  Now  the  condition 
of  the  above  obligation  is  such  that 
if  the  said  C.  D.  shall  fail  to'  prosecute 
the  said  writ,  or  if  the  said  writ  shall 
be  quashed  or  discontinued,  or  if  the 
judgment,  for  the  reversal  of  which 
the  said  writ  of  error  is  brought,  or 
any  part  of  such  judgment,  shall  be 
affirmed,  then  if  the  said  0.  D.  will 
pay  and  satisfy  the  (debt  or)  damages 
and  costs  recovered  by  such  judgment, 
which  he  shall  be  liable  to  pay,  or 
such  part  of  such  recovery  as  shall  be 
affirmed,  if  a  part  only  shall  be  af- 
firmed, and  all  costs  and  damages  which 
shall  be  awarded  by  the  said  supreme 
court  upon  the  judgment  so  affirmed), 
then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  vir^ 
tue.  (If  the  writ  be  not  intended  to 
operate  as  a  stay  of  execution,  the  con- 
dition of  the  bond  will  be  as  follows: 
Now  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  above  bounden 
C.  D.  shall  fail  to  prosecute  the  said 
writ,  or  if  the  said  writ  be  quashed 
or  discontinued,  or  if  the  judgment  on 
which  the  said  writ  is  brought,  or  any 
part  thereof,  be  affirmed,  then  if  the 
said  C.  D.  will  pay  the  costs,  if  any, 
and  the  damages  which  shall  be  award- 
ed by  the  said  supreme  court,  then, 
etc. 

Sealed    and   delivered   in   the    pres- 
ence bf 

C,   D.    (L.    S.) 

K.    L.    (L.    S.) 
M.    N.    (L.   S.) 
Burr.  App.  45,  §84a. 

IV.    Kotice  of  Ball  in  Error. 

Sir:     Please  to  take  notice  that  E. 

L.,  of  (No. street,  in  the  city 

of   ,    merchant),    and    M.    N., 


of    (No. 


street,   in   the   said 


city,  builder),  have  become  bail  for 
the  plaintiff  in  error  on  the  writ  of 
error  issued  in  this  cause;  and  have, 
together  with  the  said  plaintiff  in  error, 
executed  the  bond  required  by  the  stat- 
ute-in  such  case  made  and  provided 
(of  which  the  within  is  a  copy).  Burr. 
App.  203,  1393. 

V.  Kottce  of  Ezcoptton  to  BaU  la 
BxTor. 
Sir:  Take  notice  that  I  except  to 
the  sureties  in  the  bond  filed  with  the 
writ  of  error  brought  upon  the  judg- 
ment rendered  in  the  court  of  eommoa 


pleas  in  and  for  the  (city  and)  county 

of (or  otherwise  as  the  case 

may   be),   against   C.   D;   in   favor   of 

A.    B.     Dated   this   day     of 

,  18—.     Burr.  App.  203,  §394; 

2  Humph.  Free.  1072: 

VL    Beeord  (Error  Book). 

Pleas  before  the  justices  of  the  supreme 
court   (of  judicature  of  the  people) 

Kit  the  state  of ,  at  the  (cap- 

itol   in    the    city    of   ),     of 

term,  in  the  year  one  thou- 
sand   eight    hundred     and    % 

Witness, ,  esquire,  chief  just^ 

ice. 


-,  clerks. 


State  of  ^  ss.:     The  (people 

of  the)  state  of  — —  have  sent  to 
their  judges  of  the  court  of  common 
pleas,  in  and  for  the  (city  and)  county 

of  ; — ,  their  writ  close  in  these 

words,  to-wit: 

The  (pisople  of  the)  state  of 


to  the  judges,  •etc.   (continue  writ  of 
error  as  in  I,  A). 

The  answer  of  the  judges  of  the 
court  of  (common  pleas),  in  and  for 
the  (city  and)  county  of . 

The  record  and  proceedings  whereof 
mention  is  within  made,  and  all  things 
touching  the  same,  we  certify  under 
the  seal  of  our  saia  court,  to  the  just- 
ices of  the  supreme  court  (of  judica- 
ture) within  mentioned,  in  a  certain 
schedule  hereto  annexed,  as  within  is 
commanded. 

By  the  court. 
J.  H.,  clerk. 

Pleas    in    the    court    of     (common 

pleas),  held  at  the of  the  city 

of  ,  in  and  for  the  said  (city 


and)    county   of 


-,   before   the 


judges    of   the     same    court,     on     the 

Monday  of  — — — ,  in  the 

year  of  our  Lord  one  thousand  eight 

hundred  and . 

(City  and)   county  of  ,  ss.: 

A.  B.,^  plaintiff  in  this  suit,  by  E.  F., 
ris  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  ease: 
For  that  whereas,  etc.  (copy  the  whole 
judgment  record  to  the  end)." 

*  Afterwards,  to-wit,  on  the  ■ 

Monday   of — ,  in  the  term  of 

' ',  in  the  year  of  our  Lord  one 
thousand  eight  hundred  ,  be- 
fore the  justices  of  the  supreme  court 
(of  judicature  of  the  people)  of  the 
state  of              ■  ,  at  the   (eapitol  in 
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■),  comes  the  said 


the  city  of  

C.  D.,  by  G.  H.,  his  attorney,  and  says 
that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  manifest  error 
in  this,  to-wit,  that,  etc.  (copy  the 
assign m'Cnt  of  errors  to  the  end). 

And  hereupon  the  said  A.  B.,  by  E. 
P.,  his  attorney,  freely  comes  before 
the  justices  of  the  supreme  court  (ot 
judicature  of  the  people)   of  the  state 

of  J  at  the  Capitol  in  the  city 

of ^  and  says  that  there  is  not 

any  error  in  the  record  and  proceedings 
aforesaid;  and  he  prays,  etc.  (copy  the 
joinder  in  error).  Burr.  App.  98,  §190. 
See  21  :Wend.   (N.  Y.)   67. 

vn.    Betnxn  In  Snpreme  coort. 

To  the  justices  of  the  supreme  court 
(of  judicature  of  the  people)  of  the 
state  of : 

The  return  to  this  writ  appears  by 
the  schedule  thereto  annexed.  The  an- 
swer of  the  judges  of  the  (style  of  the 
court  below). 

(Seal  of  the  court  below.) 
J.  C,  clerk  of  the  (court  below). 

Burr.   App.  443,   §857. 

vm.    Allegation  of  Diminntion. 

Supreme  court.  (In  error.)  Of  the 
term  of  (July),  in  the  year  of  oi^r 
Lord  one  thousand  eight  hundred 
.    C.  D.  v.  A.  B. 

Afterwards,  to-wit,  on  the  

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supreme 

court  aforesaid,  at  the in  the 

city  of : — ,  comes  the  said  C.  D., 

by  G.  H.,  his  attorney,  and  suggests 
and  alleges  to  the  said  court  that  there 
is  remaining  before  the  judges  of  the, 
etc.  (the  court  below),  a  record  of 
judgment  in  favor  of  the  defendant  in 
the  above  cause  who  was  plaintiff  in 
the  said  (the^court  below),  against  the 
said  plaintiff'  in  this  court;  and  also 
a  capias,  return  and  filing,  rules  to 
plead,  for  default,  for  interlocutory, 
judgment,  for  reference  to  clerk  to 
assess  damages,  clerk's  report  thereon, 
etc.  (specifying  the  different  proceed- 
ings), the  transcript  whereof  is  not 
certified  and  returned  with  the  writ 
of  error  depending  in  this  court;  and 
thereupon  the  said  C.  D.  prays  a  writ 
of  certiorari  to  be  issued  to  the  said 
judges  of,  etc.  (the  court  below),  com- 
manding them  to  certify  the  transcript 


of  the  said  record  and  proceedings  so 
remaining  before  them. 
G.  H.,  attorney  for  plaintiff  in  error. 
Burr.  App.  413,  |771. 

TX.    Order  for  Jtidgment 

A.  Order   for   Judgment  of  Aflrm^ 

ance  in  Error, 
After    hearing    counsel    for    the     re- 
spective parties  in  this  cause,  ordered 
that    the  judgment    of   the    (court   of 

common  pleas  for  the  county 

of ),  be,  and  the  same  ia  here- 
by  affirmed,    with   costs.     Burr.   App 

466,  1946. 

B.  Order   for  Judgment   of  Affirm^ 

anee  in  Default, 
On  reading  and  filing  an  affidavit  of 
due  service  of  notice  of  motion  in  this 
cause,  and  on  motion  of  Mr.  J.,  of 
counsel  for  the  defendant  (no  one  aj)- 
pearing  to  oppose),  ordered,  etc.  Burr. 
App.   466,   |946a. 

C.  Order  for  Judgment  of  Reversal 
After  hearing  counsel,   etc.,  ordered 

that  the  judgment  of  the  (court  be- 
low) be,  and  the  same  hereby  is  re- 
versed; costs  to  abide  the  event,  venire 
de  novo  to  the  court  below.    Burr.  App. 

467,  §947. 

Z.    Writ  of  Bestitatioii  After  Judg- 
ment  Beversedy   With   a  Fieri 
Facias  Olanae. 
The  people  of  the. state  of  New  York, 

to    the    sheriff    of    the    county    of 

,  greeting: 

Whereas  A.  B.,  lately,  that  is  to  say, 

in  term,  in  the  year  of  our 

I^rd  one  thousand  eight  hundred 
,    in    our    court    of    (common 


pleas)  in  and  for  the  county  of 

before  the  judges  of  the  said  court,  at 

the    courthouse    in    and    for    the    said 

county  of ,  by  the  judgment  of 

the  same  court,  recovered  against  0.  D. 

$ ,  for   his   damages  which  he 

had  sustained,  as  well,  etc.  (as  in  a 
common  writ  of  fieri  facias,  in  assump- 
sit, covenant,  case,  trover,  trespass  or  re- 
plevin; and  then  as  follows):  whereof 
the  said  C.  D.  was  convicted,  as  ap- 
peared to  us  of  record;  and  afterwards, 

to-wit,  on  the day  of. 

in  the  year  of  our  Lord  one  thousand 
eight   hundred  and  ,  the  rec- 

ord and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  by  virtue 
of  our  certain  writ  for  correcting  er- 
rors, prosecuted  by  the  said  C.  D.  in 
the  premises,  were,  by  eur  said  court 
of  common  pleas,  in  and  for  the  ooonty 
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of 


-,  before  the  jndges  thereof, 


sent  before  our  said  justices  of  our 
supreme  court  (of  judicature)  afore- 
said, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided: 
And  afterwards,  to-wit,  on  the  ' 

day   of  — ,  in   the  year   of  our 

Lord  one  thousand  eight  hundred  and 

,   by   our   said   supreme   court 

(of  judicature),  before  our  aforesaid 
justices  thereof,  it  was  considered  that 
the  judgment  aforesaid,  for  divers  er- 
rors in  the  record  and  proceedings 
aforesaid,  should  be  reversed,  annulled 
and  altogether  held  for  nougnt,  and 
that  the  said  C.  D.  should  be  restored 
to  all  things  which  he  had  lost  by  oc- 
casion of  the  judgment  aforesaid:  And 
it  wns  also  further  considered  that  the 
said  C.  D.  should  recover  against  the 

said  A.  B. dollars,  which  were 

by  our  said  supreme  court  (of  judica- 
ture), before  our  aforesaid  justices 
thereof,  then  there  adjudged  to  the 
said  G.  D.,  and  with  his  assent,  accord- 
ing to  the  form  of  the  statute  in  such 
ease  made  and  provided,  for  his  costs 
and  charges  by  him  expended,  about 
the  prosecution  of  the  said  writ  of 
error:  And  now,  on  the  behalf  of  the 
said  C.  D.,  in  our  Said  supreme  court 
(of  judicature),  before  our  aforesaid 
justices  thereof,  we  have  been  informed 
that  the  said  A.  B.,  on  pretense  of 
the  said  former  judgment, .  hath  had 
his  execution  of  the  damages  afore- 
said, and  is  yet  possessed  thereof: 
Therefore  we  command  you,  that  if  it 

sa 


can  be  made  appear  to  you,  that  the 
said  A.  B.  hath  had  his  execution  of 
the  damages  aforesaid,  by  virtue  of 
the  judgment  aforesaid,  then  without 
delay  you  cause. the  said  C.  D.  to  have 

full    restitution   of   the   said   

dollars:  And  if  you  cannot  cause  him 
to  have  restitution  thereof,  then  that 
yon  cause  to  be  levied  of  the  goods 
and  chattels  of  the  said  A.  B.  in  your 
county,  the  said  sum  of  dol- 
lars, and  also  the  amount  of  the  said 
costs  and  charges:  And  if  sufficient 
goods  and  chattels  of  the  said  A.  B. 
cannot  be  found  in  your  county,  that 
then  you  cause  the  said  dol- 
lars to  be  made  of  the  lands,  tene* 
ments,  real  estate  and  chattels  real,  in 
your   county,   whereof   the   said  A.   B. 

was   seized    on   the   day     of 

,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ■ 
(the  day  the  judgment  of  reversal  was 
rendered  in.  the  supreme  court),  in 
whose  hands  soever  the  same  may  be; 
and  cause  that  money  to  be  delivered 
without  delay  to  the  said  C.  D.:  And 
in  what  manner  you  shall  execute  this 
our  writ  make  appear  to  our  said  just- 
ices of  our  supreme  court  (of  judica- 
ture) aforesaid,  on  the  Mon- 
day of next,  at  the 


in  the 


of 


and  have 


you    then    there    this    writ.       Witness, 
etc.  (teste  in  usual  form).    Burr.  App. 
498,  flOll;  2  Humph.  Prec.  1125. 
WBIT8. — See  Process. 
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